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CLXI.

The TRIAL of Jofeph Dawfon, Edward Forfeith, William

May, William Bifliop, James Lewis, and John 8parkes
3

at the Old Bailey, for Felony and Piracy, Oftob. 1 9. 1 696.

8 Will. III.

Admir. Angl. ft

The Sefficns of Oyer and Terminer, and Goal-De-

livery, held for our Sovereign Lord the King, for

the JurifditJion of the Admiralty of England, at

Juftice-Hall in the Old Bailey, in the Suburbs of

the City of London, on Monday the igth Day
of October, in the Eighth Year of the Reign of

cur faid Sovereign Lord King William the Third,

over England, &c. before the Right Honourable

Edward Ruffel, Efq; Henry Prieftman, Efq;

Sir Robert Rich, Knight and Baronet ; Sir

George Rooke, Knight ; Sir John Houblon,
Knight ; and James Kendal, Efq; Commifji'oners

for Executing and Exercifing the Office and Place

of Lord High Admiral cf England, refpeilively

cff.gned and deputed ; the Right Worfhipful Sir

Charles Hedges, Kt. Dotlor of Law, Lieute-

nant in the High Court of Admiralty of England,

Commiffary- General of our Sovereign Lord the

King, and Prefident and Judge of the faid Court

;

the Right Honourable Sir John Holt, Kt. Lord
Chief Juftice of the King's Bench ; Sir George
Treby, Kt. Lord Chief Juftice of the Common
Pleas ; Sir Edward Ward, Kt. Lord Chief Ba-
ron of the Exchequer •, Sir Tho. Rokeby, Kt.

and one of the Juflices vf the King's Bench •,

Sir Samuel Eyre, Kt. another of the Juflices of
the King's Bench ; Sir John Turton, Kt. ano-

ther of the Juflices of the King's Bench ; Sir

John Powell, Kt. one of the Juflices of the

Vol. V.

Common Pleas -, Sir Littleton Powis, Kt. one

ofthe Barons of the Exchequer ; William Bridge-

man and Jofias Burchet, Efqrs; Secretaries of the

Admiralty o/England ; Thomas Lane, William

King, and John Cooke, refpeilively Dotlors of

Laws ; and others his Majefty's Juflices named

in the faid Commiffwn.

IS Majefty's Commiflioners be-

ing then and there met, the Com-
miffion was read, and Proclama-

tion made for Attendance : After

which, the Gentlemen of the

Grand Jury were called and

fworn, and received their Charge from Sir Charles

Hedges, Kt.Judge of the High Court ofAdmiralty,

who fet forth unto them the Nature of the Com-
m iffion , the Extent of theJurifd iction ofthe Court,

and the fubject Matter of their Enquiries.

Then the Witneffes for the King being fworn,

the Grand Jury withdrew, and after a little Time
returned, finding Billa vera againft Henry Every,

not yet taken, Jofeph Dawfon, Edward Forfeith,

William May, William Bifhop, James Lewis, and

John Sparkes, Prifoners, for felonioufly and pi-

ratically taking and carrying away, from Per-

fons unknown, a certain Ship called the Gunfway,

with her Tackle, Apparel, and Furniture, to the

Value of 1000 /. and Goods to the Value of

1 10 /. together with iooooo Pieces of Eight, and

100000 Chequins, upon the High Seas, ten

B Leagues
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Leagues from the Cape St. John's, near Sural in

the Eaft-Indies. Then Dawfon, Forfeith, May,

Biffop, Lewis, and Sparkes, were brought to the

Bar, and their Indictment was read.

Jofeph Dawfon confeffed that he was Guilty,

but the reft pleaded Not Guilty, and put them-

felves upon their Trials •, and thereupon the Petty

Jury was called, and the Perfons, whofe Names
follow, were fworn.

William Walker,

John Child,

Edward Leeds,

"Thomas Clarke,

Nathan Green,

Henry Sherbrooke,

1 [Benjamin Dry,

I I John Sherbrooke,

! J Samuel Jackfon7

s ! Thomas Emms,
Henry Hunter,

[John HallI

Then the King's learned Council opened the

Indictment, &c. and Dr. Newton made a Speech ;

which is as follows.

My Lord, and Genlemen of the Jury,

THE Prifoners are indiiledfor Piracy, in Rob-

bing and Plundering the Ship Gunfway, be-

longing to the Great Mogul and his Subjects, in the

Indian Seas, to a very great Value.

And the End was fuitable to their Beginning \ they

firft prattifed thefe Crimes upon their own Country-

men, the Englifh, and then continued them on to

Strangers and Foreigners : For the Ship in which this

Piracy was committed, was an Englifh Veffel, called

the Charles the Second, belonging to feveral Mer-
chants of this City, defigned for others Ends, and a

far different Voyage, which by thefe Criminals, with

the Affiftance of one Every, their Captain, in all

thefe Villanies, was feixed near the Groyn in Spain,

in May 1694. from which Place, having firft, by

Force, fet Captain Gibfon the Commander on Shore,

they carried off the Ship, and with it committed many

and great Piracies, for feveral Tears (as will appear

in the Courfe of the Evidence) in moft of the Paris of

the known World, without Diflintlion, upon all Na-
tions, and Perfons of all Religions.

Their laft Piracy was this in the Indies, the great-

eft in itfelf, and like to be the moft pernicious in its

Conferences, efpecially as to Trade, confidering the

Power of the Great Mogul, and the natural Incli-

nation of the Indians to Revenge : But they are now
brought hither on their Trial, and, if the Matters they

are charged with, Jhall be proved, to receive that

Judgment from you, their Crime deferves ; and that

is Piracy, which by fo much exceeds Theft or Robbery

at Land, as the Intereft and Concerns of Kingdoms

and Nations, are above thofe of private Families,

or particular Perfons: For fuffer Pirates, and the

Commerce of the World muft ceafe, which this Na-
tion has defervedly fo great a Share in, and reaps

fuch mighty Advantage by : And if they Jhall go

away unpunifhed, when it is known whofe Subjects

they are, the Confluence may be, to involve the Na-
tions concerned in War and Blood, to the Deftruflion

of the innocent Englifh in thofe Countries, the total

Lofs of the Indian Trade, and thereby the Impove-

rifhment of this Kingdom.

The Witneffes for the King, viz. John Dan,
and Philip Middleton, were then called and fworn,

and in the Opinion of the Court gave a full Evi-

dence againft the Prifoners, which was very

clearly fumm'd up by the Lord Chief Juftice

Holt j the Tenour whereof is particularly fet

forth in the following Trials : But the Jury,
contrary to the Expectation of the Court,

brought in all the Prifoners Not Guilty ; where-
upon the Seffions was adjourned to Saturday the

31ft ofOtlober following, and the Prifoners were
committed upon a new Warrant for feveral other

Piracies.

Die Sabbati, tricejimo primo OBobris, An-
noq; Regni Regis Willielmi Tertii Otfavo,

A?7noq; Domini 1696.

TH E Court being fat (at which were pre-
fent Sir Charles Hedges Judge of the High

Court of Admiralty, the Lord Chief Juftice Holt,
the Lord Chief Juftice Treby, the Lord Chief
Baron Ward, Mr. Juftice Rookby, Mr. Juftice
Turton, Mr. Juftice Eyre, Mr, Baron Powis, Dr.
Lane, Dr. King, and Dr. Cook) the Court' pro-
ceeded in this Manner.

Cl.ofArr. Cryer, make Proclamation.
Cryer. O yes, O yes, O yes. All Manner of

Perfons that have any thing more to do at this
Seffions, draw near and give your Attendance :

And you Sheriffs of the City of London, return
the feveral Precepts directed to you, and return-
able here this Day, upon Pain and Peril that
fhall follow thereon.

[Then the Grand Jury were called over, and
the Appearances mark'd.]

CI. of Arr. Make Proclamation.

Cryer. O yes, fcfa The Lords the King's Jus-
tices charge and command all Perfons to keep
Silence while the Charge is giving.

The Judge of the Admiralty's Charge to the Grand
Jury upon this Occafwn.

S i r Charles Hedges. Gentlemen of the GrandJury,

TH E Opinion which this Court had of the

good Intentions, Abilities, and Integrity of
the laft Grand Jury, was fo fully anfwered at our
late Meeting in this Place, that I am confident

all good Englijhmen, who were Witneffes of their

Proceedings, will concur in giving them publick
Thanks for the good Services which they then
performed : I wifh that all others, who were
concerned in the Difpatch of that Day's Bufinefs,

had the like Pretence to have the fame •, the pub-
lick Juftice of the Nation would not then have
lain under any Manner of Reproach, neither

would you have had this farther Trouble. Bun
feeing that it hath fo happen'd, it is become
abfolutely neceffary that a farther and a ftrict

Enquiry fhould be made after thofe Crimes which
threaten, and tend to the Deftru&ion of our
Navigation and Trade ; and therefore I am
affured of your Patience, whilft I fhew you
briefly,

1. What the Crimes are, which you are to

enquire after.

2. How far the Jurifdiction and your Power
in making thefe Enquiries doth extend.

3. What is the Duty incumbent on you in

this behalf.

1. As to the Crimes, I fhall not repeat what

was mention'd touching all the Particulars there-

of, at the Opening of this Seffions j but confine

my
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my Difcourfe to thofe, which I find by the Ca-

lendar will, at this Time, necefTarily fall under

your Examination ; and thofe arc Piracies.

Now Piracy is only a Sea-Term for Robbery,

Piracy being a Robbery committed within the

Jurifdiction of the Admiralty. If any Man be

afihulted within that Jurifdiction, and his Ship

or Goods violently taken away without a legal Au-

thority, this is Robbery and Piracy. If the Ma-

nners of any Ship fhall violently difpoffefs the

Mafter, and afterwards carry away the Ship it

felf, or any of the Goods, or Tackle, Apparel,

or Furniture, with a felonious Intention, in any

Place where the Lord Admiral hath, or pretends

to have Jurifdiction, this is alfo Robbery and

Piracy. The Intention will, in thefe Cafes, ap-

pear, by confidering the End for which the

Fact was committed ; and the End will be

known, if the Evidence fhall fhew you what hath

been done.

2. Now the Jurifdiction of the Admiralty is

declared, and defcribed in the Statute, and Com-
miffion, by Virtue of which we here meet, and

is extended throughout all Seas, and the Ports,

Havens, Creeks, and Rivers beneath the firft

Bridges next the Sea, even unto the higher

Water- mark.

The King of England hath not only an Empire

and Sovereignty over the Britijh Seas, but alfo an

undoubted Jurifdiclion, and Power, in Concur-

rency with other Princes and States, for the

Punifhment of all Piracies and Robberies at Sea,

in the moft remote Parts of the World •, fo that

if any Perfon whatfoever, Native or Foreigner,

Chriftian or Infidel, Turk or Pagan, with whefe

Country we have no War, with whom we hold

Trade and Correfpondence, and are in Amity,

fhall be robbed or fpoiled, in the Narrow Seas,

die Mediterranean, Atlantick, Southern, or any

other Seas, or the Branches thereof, either on

this or the other Side of the Line, it is Piracy

within the Limits of your Enquiry, and the Cog-

nizance of this Court.

3. Concerning the Duty incumbent upon you

in making your Enquiries, and Prefentments,

you may confider that there is a great Truft and

Authority committed to you ; and therefore it

will be expected that a fui table Care fhould

be had, and your Power executed according to

a well- regulated Difcretion: As you are, on the

one hand, to take Care that the Court be not

troubled, nor any Man put in Hazard of his

Life, through any frivolous, or malicious Pro-

fecution •, fo, on the other Side, and more efpe-

cialJy in the Cafes of great and publick Offences,

you are to ufe your utmoft Endeavours, that Ju-
ftice, the Support of Government, be not obstru-

cted by any Partial Proceedings.

You are not obliged in all Cafes to require a

clear and full Evidence, but only to examine till

you find, and are fatisfied in your Confciences,

that there is fufficient and juft Caufe to put the

Party accufed upon his Trial. You cannot con-

vict, but may in Effect acquit the greateft Cri-

minals ; and therefore, if you do but find Proofs

enough to create a Prefumption againft the Party

accufed, when the Cafe feems odious, and is of
great Confequence and Importance, your fafeft

Way is to put it in a proper Method for the

Petty Jury, who are to receive full Satisfaction

from the Evidence that fhall be given in the Pre-

fenceofthe Party; and according to that Evi-

\0L. V.

dence, have Power to determine whether guilty,

or not guilty, condemn, as well as acquit.

And upon this Occafion, feeing many who are

upon that Service are prefent, it feems fit that

they fhould alfo know that they have no Power to

do more or lefs than what is agreeable to the Evi-
dence 1 They are not to interpofe in Points of

Law., or to be fwayed by any Confideration what-
foever, but what fhall arife from the Proofs judi-

cially made ; they are indeed Judges of the Fact,

but they are not arbitrary •, they are as much re-

strained by the Dictates of Confcience, informed

and convinced by reafonable Proofs, as the Judges
on the Bench are by the Rules of Law.
No Man can believe juft as he lifts; and there*

fore a Determination, or Judgment at Will and

Pleafure, will never be thought to deferve the

Name of a Verdict : For whatever may be pre-

tended, the World will not be perfwaded that

a Jury hath purfued the Dictates of Confcience,

unlefs fome reafonable Grounds for its Proceedings

fhall appear •, and therefore, whenever it fhall

happen that notorious Malefactors efcape unpu-

nished, notwithstanding that in the Opinion of

moft good Men there was a full and fufficient

Evidence for their Conviction, it is to be wi fil-

ed, and indeed it feems to me to be neceffary,

in Cafes that relate to the Laws of Nations, that

the Reafons which induced fuch a Determination,

fhould be given for the publick Satisfaction ;

otherwife, fince Foreigners look upon the Decrees

of our Courts of Juftice as the Senfe and Judg-
ment of the whole Nation, our Enemies will be

glad to find an Occafion to fay, that fuch Mifcre-

ants as are out of the Protection of all Laws, and

Civil Government, are abetted by thofe who
contend for the Sovereignty of the Seas. The
barbarous Nations will reproach us as being a

Harbour, Receptacle, and a Neft of Pirates \

and our Friends will wonder to hear that the Ene-

mies of Merchants and of Mankind, fhould find a

Sanctuary in this ancient Place of Trade. Nay,
we our felves cannot but confefs, that all King-

doms and Countries who have fufTered by Englijh

Pirates, may, for Want of Redrefs in the ordi-

nary Courfe, have the Pretence of Juftice, and

the Colour of the Laws of Nations to juftify their

making Reprizals upon our Merchants, wherefo-

ever they fhall meet them upon the Seas. If a

Jury happens in thefe Cafes to be too fevere,

there is room for Mercy, and I am confident,

that upon a juft Reprefentation, the Innocent

never failed of obtaining it ; but for a Fault,

Neglect, or Error on the other hand, there is no

Relief for injured Foreigners, but by their car-

ving out, as we may be fure they will, for them-

felves, fuch a Satisfaction, upon our Merchants, as

they fhall think fit, whenever they fhall have an

Opportunity ; and fo our whole Nation muft un-

avoidably fuffer both in Reputation and Intereft,

and all as it were through our own Default.

I hope what hath been faid upon this unexpect-

ed Occafion, will not be looked upon as intend-

ed to influence any Jury •, I am fure it is far from

being fo defigned: Religion, Confcience, Ho-
nour, common Honefty, Humanity, and ail

Laws, forbid fuch Methods : There is no Doubt
but the Judge as well as the Juryman then best

difcharges his Duty, when he proceeds without

Favour or Affection, Hatred or Ill-will, or any

partial Refpect whatfoever.

B 2 Every
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Every Man ought to be extremely tender of
fuch a Perfon as he has Reafon to believe is in-

nocent ; but it fhould be confidered likewife on
the other Side, that he who brings a notorious Pi-

fate, or common Malefactor, to Juftice, contri-

butes to the Safety and Prefervation of the Lives

of many, both bad and good ; of the Good, by
Means of the Aflurance of Protection, and of

the Bad too, by the Terror of Juftice. It was
upon this Confideration that the Roman Emperors
in their Edicts made this Piece of Service for the

publick Good, as meritorious as any Act of Piety,

or religious Worfhip.
Our own Lawsdemonftrate how much our Le-

giflators, and particularly how highly that great

Prince King Henry the 5th, and his Parliament,

thought this Nation concerned in providing for

the Security of Traders, and fcouring the Seas

of Rovers and Free-booters. Certainly there ne-

ver was any Age wherein our Anceftors were not

extraordinary zealous in that Affair, looking

upon it, as it is, and ever will be, the chief Sup-

port ofthe Navigation, Trade, Wealth, Strength,

Reputation and Glory of this Nation.

Gentlemen, our Concern, as our Trade is,

ought in Reafon to be rather greater than that

of our Fore-fathers *, we want no manner of In-

ducements, no Motives to ftir us up, whether

we confider our Intereft or Honour ; we have not

only the facred Word, but alfo the glorious Acts

of the beft of Kings, which fufficiently manifeft

to us, that the Good and Safety of this Nation is

the greateft Care of his Life. Let every Man
therefore, who pretends to any thing of a true

Englijh Spirit, readily, chearfully follow fo good,

\o great, fo excellent an Example, by affifting

and contributing to the utmoft of his Power and

Capacity at all Times towards the carrying on his

noble and generous Defigns for the common
Good, and particularly at this Time, by doing

all that he can, to the End that by the Admi-
niftration of equal Juftice, the Difcipline of the

Seas, on which the Good and Safety of this Na-
tion entirely depends, may be fupported and
maintained.

Then the Witneffes being[worn in Court, the Grand

Jury withdrew to hear their Evidence , and in

the mean Time T. Vaughan, J. Murphey,
and Tim. Brenain, were arraigned, whom
the Keeper of Newgate, by Order, brought to did.)

thenar.

CI. of Arr. T. Vaughan, Hold up thy Hand

;

(which be hid.) Thou ftandeft indicted, &c.

Art thou Guilty of this High Treafon where-

of thou ftandeft indicted, or Not guilty ?

T. Vaughan. Not guilty.

CI. of Arr. Culprit, How wilt thou be tried ?

T. Vaughan. By God and this Country.

CI. of Arr. God fend thee a good Deliverance.

CI. of Arr. J. Murphey, Hold up thy Hand ;

(which he did.) Thou ftandeft indicted, &c.

How fayeft thou, J. Murphey, Art thou

Guilty of the High Treafon whereof thou

ftandeft indicted, or Not guilty ?

J. Murphey, Not guilty.

CI. of Arr. How wilt thou be tried?

J. Murphey. By God and the King.

OJjicer. You muft fay, by God and my Coun-

try.

CI. of Arr. God fend thee a good Deliverance.

CI. of Arr. Bring Tim. Benain to the Bar, (who
was brought accordingly.)

CI. of Arr. Tim. Brenain, Have you any Copy
of your Indictment?

Tim. Brenain. Yes.

CI. of Arr. When had you it?

Tim. Brenain. This Day Se'ennight.

CI. of Arr. Tim. Brenain, Hold up thy Hand,
(which he did.) Thou ftandeft indicted, cirV.

How fayeft thou, Art thou Guilty of the
High Treafon whereof thou ftandeft indicted, or
Not guilty ?

Tim. Brenain. Not guilty.

CI. of\Arr. How wilt thou be tried ?

T. Brenain. By God and my Country.

CI. of Arr. God fend thee a good Deliverance.
Mr. Mompeffon. Will your Lordfhips pleafe

that he may be tried now ?

L. C. J Treby. Does he defire to be tried now?
Mr. Mompeffon. Yes, my Lord, there is no E-

vidence againft him, and he is fick.

Mr. Sol. Gen. We are not now prepared for

the Trial.

L. C. J. Treby. If the King's Council and the

Prifoner be agreed, with all my Heart.

L. C. J. Holt. He may be tried with the reft.

Then T. Vaughan, J. Murphey, and T. Bre-

nain had Notice to prepare for their Trials

on Friday next, at Two of the Clock in the

Afternoon.

Then the Grand Jury came into Court.

CI. of Arr. Gentlemen of the Grand Jury, are

you agreed in your Bills?

Grand Jury. Yes.

CI. of Arr. Billa vera againft Jofeph •Dawfon,

Ed. Forfeith, W. May, W. Bifhop, James Lewis,

and J. Sparkes, for Piracy and Robbery.

CI. of Arr. Keeper of Newgate, fet Jofeph Daw-
fon, Ed. Forfeith, Will. May, Will. Bifiop, Will.

Lewis, and J. Sparkes to the Bar. (Which was

done accordingly.)

CI. of Arr. Jofeph Dawfon, hold up thy Hand.

(Which he did.)

Ed. Forfeith, hold up thy Hand. (Which he

did.)

W. May, hold up thy Hand. (Which he did.)

W. Bifhop, hold up thy Hand. (Which he did.)

James Lewis, hold up thy Hand. (Which he

Jo. Sparkes, hold up thy Hand, (Which he did.)

Then the Indictment was read, and fet forth,

That Henry Every, alias Brldgman, Jofeph Daw-

fon, Edward Forfeith, William May, William

Bifhop, James Lewis, and John Sparkes, late

of London, Mariners, on the 30th of May, in

the 6th Tear of the Reign of our Sovereign Lord

King William, and the late Queen, did,_againft

the Peace of God, and our'faid Sovereign Lord

the King that now is, and the late Queen, by

Force of Arme, upon the high and open Seas, in

a certain Place, about three Leagues from the

Groyne, and within the Jurifdiclion of the Admi-

ralty of England, piratically and felonioufly fet

upon one Charles Gibfon, a Subjetl of our faid

Sovereign Lord the King that now is, and of the

late Queen, being then and there Commander ofa

certain Merchant-Ship, called tl^ Charles the Se-

cond, carrying 40 Pieces of Ordnance, belonging

to
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to certain Subjetls of the faid King, and the late

Queen, (to the Jurors as yet unknown) ; and then

and there put the faid Charles Gibfon in bo-

dily Fear of his Life ; and then and there, within

the Jurifdiclion aforefaid,felonioufly andpiratically

did fieaU take and carry away from the faid

Charles Gibfon, the faid Ship, called the Charles

the Second, her Tackle, Apparel, and Furniture,

of the Value of One Thoufand Pounds ; Forty Pieces

of Ordnance, ofthe Value of Five Hundred Pounds ;

One Hundred Fufees, of the Value of One Hundred
Pounds •, Fifteen Ton of Bread, of the Value of One
Hundred and Fifty Pounds ; and Two Hundred
Pair of Woollen Stockings, of the Value of Ten

Pounds, in the Poffeffwn of the faid Charles Gib-
fon then being ; the Ship, Goods, and Chattels of

the SubjeiJs ofourfaid Sovereign Lord the King, and
the late Queen, (to the Jurors unknown) againft the

Peace of our faid Sovereign Lord the King, and the

late Queen, their Crown, and Dignities, &c.

How fay'ft thou, Jofeph Dawfon, art thou
Guilty of this Piracy and Robbery, or Not
guilty ?

Jof Dawfon. I am ignorant of the Proceedings.

Officer. He pleads Ignorance.

CI. of Arr. You muft plead Guilty, or Not
guilty.

Jof. Dazvfon. Guilty.

CI. of Arr. How fay'il thou, Ed. Forfeith, art

thou Guilty, or Not guilty ?

Ed. Forfeith. Not guilty ?

CI. of Arr. How wilt thou be try'd ?

Ed. Forfeith. By God and my Country.

CI. of Arr. How fay'ft thou, Will. May, art

thou Guilty, or Not guilty ?

W. May. Not guilty.

CI. of Arr. How fay'ft thou, W. Bifhop, art

thou Guilty, or Not guilty ?

W. Bifhop. I defire to hear the whole Indict-

ment read again.

L. C. J. Holt. You have heard it juft now, and
may hear it again if you defire it.

W. Bifhop. The former Indictment.
.

L. C. J. Holt. No, there is no Occafion for

that, this is an Indictment for a Fact diftinct

from that.

CI. of Arr. This is a new Indictment, not the

old one. Art thou Guilty of this Piracy and
Robbery, or Not guilty ?

W. Bi/hop. Not guilty.

CI. of Arr. How fay'ft thou, James Lewis,
art thou Guilty, or Not guilty ?

J. Lewis. Not guilty.

CI. of Arr. How fay'ft thou, J. Sparkes, art

thou Guilty, or Not guilty ?

J. Sparkes. Not guilty.

CI. of Arr. How wilt thou be try'd? (As of
the reft.)

J. Sparkes. By God and my Country.

CI. of Arr. God fend thee a good Deliver-

ance.

Cryer. O Yes, &c. You good Men of the

City of London fummoned to appear here this

Day, to try between our Sovereign Lord the

King, and Prifoners at the Bar, anfwer to your
Names as you are called, and fave your Iffues.

CI. of Arr. Jo. Degrave, Benjamin Hatley,

Jo. Ayres, &c.

L. C. J. Holt. Have you any of the former
Jury in this Pannel ?

CI. of Arr. Yes, my Lord.

Counfellor Conyers. We fhall except againft

them for the King.

L. C. J. Holt. If you have returned any of the

former Jury, you have not done well ; for that

Verdict was a Difhonour to the Juftice of the

Nation.

Cler. of Arr. You, the Prifoners at the Bar,

thefe Men you hear called, are to pafs between
our Sovereign Lord the King, and you j if there-

fore you will challenge any of them, you are to

challenge them as they come to the Book to be

fworn, and before they are fworn.

Then they were called over, andfome being challenged

for the King, andfome by the Prifoners, the Per-

fons fworn in this Jury were thefe :

J. Degrave,

J. Ayres,

G. Broom,

T. Hicks,

R. Meakins,

J. Shelfwell,

"1 fAlex. Pollinton,

J. Glover,

j J Nath. Carpenter,

p. Jo. Bickley,

I

Nath. Troughton,

j \Hum. South.

Cler. of Arr. Make Proclamation.

Cryer. O yes, If any one can inform my
Lords, the King's Juftices, the King's Serjeant,

the King's Attorney General, or his Majefty'

s

Advocate in his High Court of Admiralty, be-

fore this Inqueft be taken, of the Piracy and

Robbery whereof the Prifoners at the Bar ftand

indicted, let them come forth and they fhall be

heard, for the Prifoners ftand at the Bar up-

on their Deliverance -, and all others may de-

part.

Then the Grand Jury came into Court again,

having found two other Bills againft the Pri-

foners at the Bar, one for piratically taking

away a Moorifh Ship, and another for committing
Piracy on two Ships belonging to Denmark.
And then the Grand Jury was adjourned to Fri-

day next, at two a Clock in the Afternoon.

Cler. of Arr. Ed. Forfeith, hold up thy Hand,
(and fo of the reft) : You that are fworn, look

upon the Prifoners, and hearken to their Caufe ;

they ftand indicted, &c.

Mr. Whitaker. May it pleafe your Lordfhips,

and you Gentlemen of the Jury, the Prifoners

at the Bar ftand indicted for Felony and Piracy,

for that they, about the 30th of May, in the 6th

Year of the Reign of his prefent Majefty King
William, did make an Affault on Captain Gibfon,

Commander of the Ship Charles the Second, and

put him in Fear of his Life, and piratically ftole

away the Ship and all the Furniture ; and

this is laid to be againft their Duty and Alle-

giance, and againft the Peace of our Sovereign

Lord the King, his Crown and Dignity -, to

which Indictment they have pleaded Not guilty.

We fhall go on to call our Witneffes, and prove

the Charge againft the Prifoners at the Bar, and

doubt not but you will do your Duty.

Then Dr. Littleton, Advocate- General to his

Majefty, in his High Court of Admiralty, fpake

as follows.

Gentlemen of the Jury,

YO U have heard the Inditlment opened, and we
fhall now call our Witneffes, who will relate to

you what enormous-and horrid Crimes the Prifoners at

the Bar have committed in the Profecution of the Fail

laid
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laid in the Indictment : Crimes, that the bare Inten-

tion, had they not taken Effect, would have merited

the higheft Punlfhment : But this is not their Cafe,

for they were not difappointed of their wicked Lufts

and Defires ; for as their Crimes are great, fo have

they been confummate as well as voluntary and ma-

licious. I may well fay, that their Wickednefs has

been as boundlefs and as mercilefs as the Element

upon which their Crimes have been committed ; nor

is there any Part of the World that hath not been

fenfible of their Rage and Barbarity.

Therefore, Gentlemen, as you are Lovers of Chri-

fiianity, as you are Lovers of Honejly, nay, as you

are Lovers of your felves, who bear the Character

of honeft Men, if we prove this Charge againft the

Prifoners, you muft and ought to find them Guilty,

remembring that the doing Juftice upon wicked and

profligate Men, is the greate/l Mercy and Protection

to the Good and Honeft. We fhall therefore proceed

to call our Witneffes, not doubting but that you will

act like honeft Men, for the Honour and Welfare of
your Country, without having any Refpect to the

difhonourable Proceedings of the former Jury.

Mr. Whitaker. Call Jo. Gravet. (He appeared

and was fworn.) Let him ftand up.
* Mr. Sol. Gen. Mr. Gravet, pray

Hawles
w^' you &lve my Lords and the Jury
an Account of what you know of the

Prifoners running away with the Ship Charles the

Second.

J. Gravet. I was Second Mate in the Ship at

that Time. There was violent Hands laid on
me, I was feized, and a Piftol clapp'd to my
Bread, and carry'd away.

Mr. Sol. Gen. Who did it ? Begin before.

J. Gravet. I was feiz'd by the Carpenter of

the Ship •, he took me by the Throat, and clapp'd

a Piftol to my Breaft.

L. C. J. Treby. Begin where the Ship wT
as

lying.

L. C. J Holt. You was a Mate in this Ship :

Now pray give an Account of the whole Mat-
ter.

J. Gravet. I was upon my Watch upon the

Deck.

Prifoners. Pray fpeak up.

J. Gravet. And there was a Boat came from

the James Galley, with People in her : And as

foon as the Boat came, the Carpenter feiz'd me,
and took me by the Throat, and clapp'd a

Piftol to me, and faid, if I refilled I was a

dead Man. They took me, one by one Arm,
and another by the other, and led me to my
Cabbin, and one with a Piftol flood at my
Cabbin-door, till they were got two Leagues

without the Groyne. Then Every came to fpeak

to Captain Gibfon, who was then fick, and was

guarded on both Sides ; and when he had done

fpeaking with him, and was return'd fromCapt.

Gibfon, he came to me again, and faid, I fuppofe

you do not intend to go with us: I faid, I would
not. Then I, and the reft that would not go
with them, had Liberty to go afhore ; and I

would have gone to my Coffer, and taken my
Clothes, but they would not let me ; and told

me I fhould carry no more than the Clothes on
my Back.

Mr. Sol. Gen. Did any of the Prifoners at the

Bar fay fo ?

J. Gravet. That I cannot tell.

Mr. Conyers. Then go on.

J. Gravet. Then I went to Every, and I had
fome of my Clothes, he was fo kind to give me
them •, he gave me a Coat and Waftcoat, and
his Commiffion that he left behind him ; and
W. May took me by the Hand and wifbed me well
home, and bid me remember him to his Wife.

Mr. Conyers. Was there Liberty for any of them
that would, to go afhore ?

J. Gravet. Captain Gibfon told me fo, and there

were about feventeen went off.

Mr. Conyers. No Matter what Captain Gibfon

told you, you fay you went off: Might any one
that would, go ?

J. Gravet. That I cannot tell.

Mr. Conyers. You fay there was about feven-
teen went off; would the Boat hold more?

J. Gravet. Yes, Sir.

Mr. Cowper. Did you fee any hindered that

would have gone off? Were any of the Prifoners

at the Bar there ?

J. Gravet. No.
Mr. Sol. Gen. Do you know Ed. Forfeith, &c. ?

J. Gravet. I know fome of them.

Mr. Conyers. Name the Men that you fay you
know.

J. Gravet. Jofeph Ddwfon, W. May, J. Sparkes.

Mr. Sol. Gen. They belonged to what Ship ?

J. Gravet. To the Charles.

Mr. Conyers. Was there not a Boat came from
the Ship James, before you went away ? Was
there any of the Prifoners at the Bar that came
in that Boat ?

J. Gravet. There were about twenty-fix that

we had Account of.

Mr. Conyers. From what Ship did they come ?

J. Gravet. From the James.

Mr. Conyers. Were any of the Prifoners at the

Bar any of them ?

J. Gravet. Indeed, Sir, I cannot tell.

Cler. ofArr. Call T. Bruit. (Who appeared, and

•was fworn.)

Mr. Sol. Gen. Mr. Druit, was you aboard the

Ship called the Charles the Second, when (he was

carried away ?

T. Druit. No, Sir.

Mr. Sol. Gen. Do you know any thing of the

carrying of that Ship away ?

T. Druit. I was not in that Ship •, I was Mate

of the James ; and about Nine came one from

aboard the Charles the Second, and afk'd me for

the drunken Boatfwain ? And I reply'd fhort;

and he went away again, and faid the Ship was

going to be run away withal. Whereupon I went

with ten Men to recover the Ship ; and after I

had advifed with the Commander, I ordered the

Pinnace to be mann'd ; and when I came, the laft

that went into the Boat was one Pike •, and I bid

them put back, and they would not, but went

away to the Ship Charles.

Mr. Conyers. How many were there that went

away in that Boat ?

T. Druit. About Five and Twenty.

Mr. Conyers. Did you know all the Men ? Were
any of the Prifoners at the Bar there ? Look on

them.

T. Druit. Yes, my Lord, there was Ed. For-

feith, W. BifJoop, and Ja. Lewis.

L. C. J. Holt. What Boat did they go away

with, the James Boat ?

T. Druit. Yes, my Lord.

L. C. J. Holt. Then they came from the James tq

the Charles the Second. Name their Names again.

sr.
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T. Druit. Ed. Forfeith , Ja. Lewis , and

W. Bijhop.

Mr. Sol. Gen. You faw them go off, did you

not ?

T. Druit. It was fo dark that we could not fee

them.

Mr. Cowper. Were thefe three Men fent ?

T. Druit. They were fent.

Mr. Cowper. Or did they go of their own Head?

T. Druit. No, I do not fay fo ; but 1 went to"

command them back again, and they refus'd.

Mr. Cowper. Did they make any Anfwer ?

T. Druit. No, they only went away damning

and finking.

Mr. Conyers. Were there any Guns fent after

them?
T. Druit. Yes.

Mr. Conyers. What was it for ?

ST. Druit. It was to bring them back again.

Mr. Cowper. And they would not come back ?

7. Druit. They did not come.

Mr. Cowper. Then they would not come.

Cler. of Arr. Call David Creagh. (Who was

fworn.)

Prifoner. This Man is a Prifoner for Piracy,

my Lord.

L. C. J. Holt. What if he be ?

Prifoner. I do not underftand Law ; I hope

your Lordfhip will advife us.

L. C. J. Holt. I will do you all Right. If he be

fo, that is no Objection againft him ; he may be

a good Witnefs for all that.

Cler. of Arr. He is not a Prifoner for Piracy,

but for Treafon.

L. C. J. Holt. Tho' he be a Prifoner for Trea-

fon, he is not attainted. What is his Name ?

Cler. of Arr. David Creagh.

Mr. Sol. Gen. What do you know about the

Prifoners running away with the Ship Charles ?

D. Creagh. Upon the 7th of May, 1694. I

came to the Groyne, in Company with the Boat-

fwain and feveral others, on board the Charles ;

and when I was going in to the Captain of the

Charles, Captain Gibfon, I found Mr. Every, the

Carpenter, and fome others, drinking a Bowl of

Punch : And after I was come from the Cap-

tain, I came and fate down with them, and

Mr. May drank a Health to the Captain, and

Profperity to their Voyage : And we not know-

ing their Defign then, thought it was to our law-

ful Captain, and Profperity to the Voyage he

was defign'd for.

L. C. J. Holt. What was your Voyage ?

D. Creagh. It was to the Spanifh Indies. And
afterwards the Company broke up, and retired,

and went to their Cabins. And when we were in

our Cabins, we heard a great Noife above Deck •,

and Captain Humphreys, that commanded the

Gaily, called to us, to tell us his Men were run

away with the Boat, and were gone to Captain

Gibfon. To which Every anfwered, that he knew
that well enough : So the Men came aboard ;

and as I was coming out of my Cabin to fee

what the Matter was, I was met by Every, the

Carpenter, and two Dutchmen ; and they obliged

me to retire again to my Cabin. And Captain

Humphreys fired two Guns at us. But we pre-

fently got out of Reach of the Guns, and pro-

ceeded on the Defign. And I came out of my
Cabin, and went on the Quarter-deck, where I

met Every and the Carpenter together ; Every
was corning the Ship.

L. C. J. Holt. What is the Meaning of that ?

D. Creagh. That is, to direct in the (leering
of her. So Every took me by the Hand, and
afk'd me if I would go with him? And I an-
fwer'd, I did not know his Defign. He faid,

there were but few that knew it. Says I, Tell
me who do know it, that if you will not tell

me your felf, I may afk them that can tell me.
But he faid, we fhould all know by To morrow
Morning Eight a Clock. I told him, that would
be too late to repent of the Defign ? The Car-
penter flood by him, and faid, Do you not fee

this Cock ? Yes, fays I, I do. Says he, This
Man, and old May, and Knight, I can truft with
any thing •, they -are true Cocks of the Game,
and old Sportfmen. Then, faid I, I fuppofe
they know your Defign. Yes, fays he, they do ;

and if it were a Thing of ten times the Confe-
quence, they fhould know it. Upon this, the
Carpenter came to me, and faid, If you do not
go down, I will knock you on the Head. And
as I was going down, I met with W. May, the
Prifoner at the Bar. What do you do'here?
fays he. I made him no Anfwer, but went down
to my Cabin ; and he faid, God damn you, you
deferve to be fhot through the Head, and he then
held a Piftol to my Head. Then I went to my
Cabin, and prefently came Orders from Every,
that thofe that would go afhore, fhould prepare
to be gone. And when the Captain was got out
of Bed, who was then very ill of a Fever, Every
came and faid, I am a Man of Fortune, and mull
feek my Fortune. Says Capt. Gibfon, I am forry

this happens at this Time. Says he, If you will

go in the Ship, you fhall ftill command her.

No, fays Captain Gibfon, I never thought you
would have ferved me fo, who have been kind to

all of you ; and to go on a Defign againft my
Owners Orders, I will not do it. Then, fays

Every, prepare to go afhore. Upon which, the

Captain, and feveral others of us, went into the

Boat. When we were by the Ship's Side, I heard

them order the Doctor to be fecured •, but if

there was any more would go into the Boat, they

might : And we came into the Boat, to the

Number of Sixteen •, and they gave us four Oars
in the Pinnace, and fet us adrift.

L. C. J. Holt. Where did he fet you?
D. Creagh. He fet us aboard the James, my

Lord.

L. C. J. Holt. That is, you were turned off

from this Expedition.

D. Creagh. Yes, my Lord.

Mr. Conyers. Was there any Room for more
in the Boat ?

D. Creagh. Yes there was.

L. C. J. Holt. Was there Liberty for any more
to go ?

D. Creagh. Yes, my Lord.

Mr. Sol. Gen. What do you know of the Pri-

foners at the Bar ?

D. Creagh. I know only W. May.

Mr. Cowper. What Time pafl from the coming

of the Boat, to the Time of your going off?

D. Creagh. About two Hours, Sir.

Mr. Cowper. Was there any Guns fired in that

Time?
D. Creagh. Yes, Sir, one or two from the

James, by Capt. Humphreys.

Mr. Cowper. Was this done in the Ship with

Silence ? Or was there any Uproar, or Oppofi-

tion ?

D.
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D. Creagh. No : There could be rto Oppo-
lition j for the Men came from the whole Squa-

dron, and came upon us, and furprized us, being

aflifted by thofe that belonged to the Charles.

Mr. Cowper. But did No-body make Oppofi-

tion to their going ? Did not Captain Gib/on ?

D. Creagh. No, Captain Gibfon could not, be-

ing fick.

L. C. J. Holt. But he went afhore ?

D. Creagh. Yes, my Lord.

. L. C. J. Holt. Was any Body flopped that would

go ?

D. Creagh, No, my Lord, none but the Doc-
tor.

Mr. Sol. Gen. Now call Jo. Dan. (Who appeared

and was [worn.)

Mr. Conyers. What Ship were you aboard of

at the Groyne ?

J. Dan. The Charles the Second ?

Mr. Conyers. Now, pray give my Lord and

the Jury an Account what you know of the ta-

king away of the Ship Charles the Second, and

what pafs'd there ?

J. Don. Yes, Sir : We came to the Groyne,

and had been there about three or four Months,

and we had been about eight Months out of Eng-

land, and we lay for our Wages, and there was

no Wages to be got. But inafmuch as we want-

ed Wages, Every, and feveral others, contriv'd

to carry this Ship away. So that Night, which

was Sunday, they went afhore 5 and when they

came aboard again, made fome Men privy to

it, whom I know not. And the Monday follow^

ing, I think, the Packet went out in the Morn-
ing, and the Night being fair, was ordered to

give Notice ; and they came to the Dove, and

about Nine or Ten her Boat broke off, and fhe

haled us ; for they told Captain Humphreys they

were coming to run away with our Ship. So he

hales the James % and prefently fome of the Of-

ficers came and order'd their Pinnace to be

mann'd, and it was fo. And when they gave

this Order, there was Every and twenty- five or

twenty-fix Men. And as they came aboard, our

Cables were cut, and ready to go. And coming

under the Caftle, we cut all the Boats but two,

and flood out to Sea about two or three Leagues j

and there Every went to Captain Gibfon, and,

as they faid, to afk him if he would go with

them, or not. He faid, No. Then he faid,

He muff, prepare to go afhore •, and he did fo,

and feveral others with him. And the Word was

given about, that they that would go afhore

might go •, but whether thefe Men heard it or

no, I cannot tell ; and no Man's Name was men-
tion'd to be flopp'd, but the Doctor. And when
they went away, they cry'd, There was Water in

the Boat, and they defired a Bucket of us, to

heave it over, and we gave them one •, and away
they went, I think, about fifteen of them, and

no more did offer to go as I faw, nor did I fee

any hinder any that would go : And afterwards,

they that went off went about their Bufinefs, and

we about our Bufinefs. And we came to the IJle

of May, and victual'd our felves there ; and there

we met with three Englifh Ships, out of which we
took fome Necefiaries for our felves, and among
the reft feveral Men ; nine Men we took out of

them.

Mr. Sol. Gen. Were the Prifoners at the Bar

in the Ship, when they went away ?

J. Dan. Yes.

Mr. Sol. Gen. Name them.

J. Dan. Ed. Forfeith, W. May, J. Lewis, Jo.
Sparkes, W. Bifhop.

Mr. Conyers. Which of them was aboard the
Charles, that belong'd to her ?

J. Dan. W. May and J. Sparkes ; and Ed. For"
feith, Ja. Lewis, and W. Bifhop, came from the
James.

Mr. Cowper. Was it not generally underftood,
that they were going to run away with the Ship,
when they came to Capt. Gibfon ?

J. Dan. Yes, Sir, they knew to be fure.

Mr. Sol. Gen. Did you know that they afTented
to it ?

J. Dan. No, Sir, I did not hear them fay fo.

Mr. J. Eyre. Did they defire to go afhore with
the reft ?

J, Dan. I faw hone hindered.

L. C. J. Holt. Was Ed. Forfeith in the Ship
then ?

J. Dan. Ed. Forfeith was in the Ship then.

L; C. J. Holt.^ Was he at the Ifle of May, taking
in Necefiaries with you ?

J. Dan. Yes, Sir,

L. C. J. Holt. What did he do in the Com-
pany ?

J. Dan. He was in the Ship, and came from
the James:

L. C. J. Holt. And fo did Bifhop, and fo did
Lewis ?

J. Dan. Yes, my Lord, thefe three; and the

other two belong'd to the Charles.

Mr. Whitdker. Did any of the Ship's Crew go
afhore at the Ifle of May ?

J, Dan. Yes, Sir, I think fo.

Mr. Sol. Gen. But I think, you fay, that the

Word was given about, that any might go that

would.

Mr. Conyers. Go on with the Proceedings after

you were at the IJle of May.

J. Dan. After we had victual'd, we took in

fome Men.
Prifoners. We have been try'd for that already,

my Lord.

L. C. J. Holt. Go on.

J. Dan. After we had been there, and took in

what we had Occafion for, our Quarter-mafter

faid, he would give them Bills for what he took
of them. Then we went to the Coaft of Guinea*

and took feveral Negroes, and carried them away
with us. And afterward we went to the IJland of

Princes, where lay two Danes, and we fought

them, and took them •, and after we had taken

them, fome of the Men went afhore at the IJland

of Princes, and others went along with us \ and
we brought the Ships to Vandepo, and burnt one,

and carried one with us. Then we came to Cape
Lopes.

L. C.J. Holt. Where is that?

J. Dan. Under the Equinoctial-Line ; and

there we fired a Shot through the little one to

fink her, for the Men could not agree, and fo we
could not carry her with us. We went about the

Cape, and touch'd at Madagafcar.

Dr. Littleton. Had not thefe Men their Part

and Share of the Plunder ?

L. C. J. Holt. You go too faft, Sir.

Mr. Conyers. What was the next Ship you met

with, after you had rounded the Cape?

J. Dan. The next was a final 1 Veffel, about

30 or 40 Ton, and we put her afhore, and took

a fmall Matter out of her, and let her lie ; and

there
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there we put this Gentleman, Mr. May afhore.

And we feeing three Engli/h Ships a coming, we

left him there, and went to the Equinoctial Line :

And afterwards, for want of Bread and Water,

we came again, and took another fmall Veffel,

and fome Rice and Pody out of her, and funk her,

and th.cn went to the Cape again, and took in IV.

May again, and met another Veffel, and took

Rice and Meal out of her, and funk her too.

And then we went to the Red Sea to a Town called

Meat ; and the People would not trade with us,

and we burnt it. And thence we went up to the

Red Sea, as fir as we could : And going up to the

Cape Adin, we met with two Engli/h Privateers

more, and they came and joined with us.

L. C. J. Holt. You call them Privateers j but

were they fuch Privateers as you were ?

J. Dan. Yes, my Lord. I fuppofe they had

Commiflions at firft, but I fuppofe they did not

run fo far as that.

Mr. Conyers. Did you go all on the fame De-

ng" ?

J. Dan. Yes, they failed on with us, and we
made the beft of our Way, and came up into

the Red Sea in a little Time, and came to an An-
chor at Bobs Key, and had lain there but a Night

and a Day, and there came up three Englifljmen

more from America, and they likewife conforted

with us •, and we lay there about five Weeks

;

and in that Time we expefted the Fleet to come
down.

Mr. Conyers. What Fleet ?

J. Dan. The Moorijh Fleet, that came from

Mocha. They pafs'd us on Saturday Night un-

feen, and we took a Veffel, which gave us an Ac-
count that they were gone. And then we follow-

ed them •, and about three Days after we made
Land, we came up with one of them of about

2 or 300 Tons, and we fired a Broadfide at her,

and Small Shot, and took her, which, after we
had taken her, we plundered, and took out fome
Gold and Silver.

Mr. Conyers. And what did you do with it ?

J. Dan. We brought it aboard our Ship.

Mr. Conyers. Did you fhare it ?

J. Dan. Not then, but after we took the other

Ship.

Mr. Conyers. What was that other Ship?

J. Dan. After we had taken her, we put fome
Men aboard to keep her with us •, and about two
Days after we were lying at Anchor at St. John's,

and there was a great Ship called the Gun/way ;

and we weigh'd Anchor, and fought her about

two Hours, and took her, and put fome Men
aboard her, and plunder'd her. And after we
had done as much as we thought convenient, we

vfent her to Surat with the People in her. And
then we flood farther to the Indian Coaft, and

fhared our Money about a Week after.

L. C. J. Holt. That was a brave Prize, was it

not, the beft you had all the Voyage ?

J. Dan. Yes, my Lord.

L. C. J. Holt. Did you all fhare ?

J. Dan. Yes, all that were in the Ship.

L. C. J. Holt. You have given a good Account

of this Matter. Was Ed. Forfeith there?

J. Dan. Yes, my Lord.

L. C. J. Holt. What did he do ? Was he

active ?

J. Dan. I did not fee him aft.

L. C. J. Holt. Had he a Share ?

Vol. V,

J. Dan. Yes, my Lord, he had.
L. C. J. Holt. Was W. May there ?

J. Dan. Yes, my Lord.
L. C. J. Holt. What did he do there ?

J. Dan. He could do but little then ; he had
his Share.

L. C. J. Holt. And when you took him in again,
what did he do ? Did he do his Bufinefs as a Sea-
man ?

J. Dan. Yes, my Lord, till he was fick.

L. C. J. Holt. Was W. Bijhop there ?

J. Dan. Yes, roy Lord, he was among the reft.

L. C. J. Holt. What did he do? Didheconfent
and agree to what was done?

J. Dan. He had Share of the Money.
L. C. J. Holt. Did Ja. Lewis fhare too ?

J. Dan. He had a Share, as far as was allowed
by the Company.

L. C. J. Holt. Did J. Sparkes fhare with you
too?

J. Dan. Yes, my Lord, as far as the Company
thought fit to give him.

Mr. Cowper. When you fay as the Company
thought fit, what do you mean ? How did they
fhare it ?

J. Dan. Some had 1000/. fome 500, others
300.

M. Cowper. Had all the Prifoners fome Share ?

J. Dan. Yes, Sir, all had fome Share.
Mr. Whitaker. What did you do with the

Charles the Second, after the Voyage ?

J. Dan. We left her at Providence.

L. C. J. Holt. If any of you Prifoners at the
Bar will afk him any Queftions, you may.

Mr. Juftice Turton. What Provifions were a-
board the Charles when fhe was taken away ?

J. Dan. I cannot tell.

Mr. Juftice Turton. What Quantity of Bread
was there?

J. Dan. A pretty deal, I cannot tell the Quan-
tity.

^
Mr. Juftice Turton. And were there any Guns

aboard her and fmall Arms ?

J. Dan. Yes, my Lord, there were.

W. May. My Lord, may I fpeak for my felf ?

L. C. J. Holt. If you will afk him any Quef-
tions you may ; you fhall be heard again to fpeak
for your felf by and by.

W. May. I defire he may be afk'd where I was
taken fick ?

L. C. J. Holt. He afks you, where he was taken
fick ?

J. Dan. I cannot juftly tell that, I think it was
at Allibore, at the Coaft of Guinea.

W. May. I did not lie down with it ?

J. Dan. No you did not ; but your firft being
taken fick was at Allibore.

W. May. My Lord, I defire you will afk him,
whether he thinks I had any Knowledge of the
going away of the Ship ?

L. C. J. Holt. You hear what he fays ; what do
you fay?

J. Dan. I know nothing of that.

L. C. J. Holt. You were there, and you had 3
Share of the Prize •, you drank an Heakh to the
Succefs of your Voyage ?

W. May. I hope, my Lord, you will not be
angry for afking Queftions.

L. C J. Holt. No, no- body is angry, you may
afk what Queftions you will.

C Then
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Then Philip Middleton was called and /worn.

Mr. Conyers. Pray tell what you know of taking

away the Ship Charles the Second ?

P. Middleton. I cannot fay any thing of running

away with the Ship, for I was afieep then ; . but

afterwards, in the Morning, they called up all

Hands ; and the Captain faid, Every Man
fhould fhare alike, only he would have two

Shares.

L. C. J. Holt. Who faid fo ?

P. Middleton. Capt. Every. From thence they

went to Bonyvis, and took in fome Salt •, and from

Bonyvis they went to the IJle of May, and there

they took three Englijh Ships, and plundered

them ; and they took the Governor aboard their

own Ship till they had done, (for then they could

demand what Victuals they had a mind to) and

then they fent him away again : And from the IJle

cf May they went to the Coaft of Guinea, where

they put out Englijh Colours, to make the Na-
tives come aboard to trade •, and when they came

aboard, they furprized them, and took their

Gold from them, and tied them with Chains, and

put them into the Hold •, and when they came to

a Place called the IJland of Princes, they gave feven

of them away for Slaves : And then they went

to Vandepoe, where they clean'd their Ship j and

from Vandepoe they went to Cape Lopes, and from

Cape Lopes to Annibo, and from Annibo about the

Cape •, and at Madagafcar they watered their Ship,

and got Provifions, and Cows to fait up ; and from

thence they went to Joanna, and from Joanna they

went to take a Junk, and took Rice out of her,

and funk her : and from thence they went to the

Equinoctial Line, and becaufe they were fhort of

Water and Rice, they went back again to Joanna \

and the Wind being contrary, they went to Com-

meroe ; and there they met a fmall French Veffel,

and they took her, and funk her ; and then went

to Joanna again, and there took in Mr. May again

:

And then went to Meat ; and becaufe the Natives

would not trade with them, they burnt their

Town : And then they went to Bobs Key, by the

Mouth of the Red Sea : But before that, they

met with an Englifh Veffel, that was on the fame

Account that we were ; and we rode there a Night

or two 5 and they faw there another Sail a coming,

which proved to be another Englifh Veffel : And
in the Morning they faw two more ; May, Farrel,

and Wake, were the Captains : And on Saturday

Night all the Mocha Fleet paiTed by : And on

Sunday Morning they took another Veffel, that

told them the faid Fleet was gone by ; and fo

they confulted whether they fhould follow them,

or ftay there. And then they went after them and

overtook them, and took one that was about three

or four hundred Ton, and took Gold and Silver

out of her •, and fent Men aboard her to plunder

and keep her. And next Day they fpied another

Sail, and got up their Anchor, and flood to her,

and took her ; fhe was called the Gunfway : they

killed feveral Men aboard, and when they had

taken and plundered the Ship, they left the Men
aboard to go to Sural again. And then they went

to Rdcbipool in the Eaft- Indies, and got Water and

Neceffaries ; and from thence to Degorees, and

watered again ; and then to Dafcaran, where they

fet about twenty-five Frenchmen afhore, and four-

teen Danes, and fome Englijh ; for they were

afraid, if they came to England, and were caught,

they mould be hang'd ; and they thought, them-
felves there fecure. From that Place they went
to Afcenfion, and then to the Ifland Providence in

the Weft-Indies: And then they wrote a Letter
to the Governor, to know if he would let them
come in, and faid they would prefent the Gover-
nor with twenty Pieces of Eight, and two Pieces
of Gold, if he would let them come in -, and the
Captain, becaufe he had a double Share, he of-

fered forty Pieces of Eight, and four of Gold ;

and with that they fent fome Men down, Adams
and others, with the Letter : And they came
again, with a Letter, from the Ifland, that they
fhould be welcome, and come and go again when
they pleafed.

Mr. Conyers. Look on the Prifoners at the Bar,
were they all there ?

L. C. J. Holt. Do you know Ed. Forfeith ? Was
he there ? Did he belong to the Charles the Se-

cond ?

P. Middleton. He came from the James.
L. C. J. Holt. Was W. May there ?

P. Middleton. He was aboard the Charles.

L. C. J Holt. Was W. Bifhop there ?

P. Middleton. W. Bifhop came from the James.
L. C. J. Holt. Was J. Lewis there ?

P. Middleton. Yes, he came from the James.
L. C. J. Holt. Was J. Sparkes there ?

P. Middleton. Yes, he was aboard the Charles.

L. C. J. Holt. Had all the Men their Shares ?

P. Middleton. Yes, fuch as the Company thought
fit to allow them, all of them.

L. C. J. Holt. Had thefeMen their Shares of
the feveral Prizes they took ?

P. Middleton. Yes, they had.

L. C. J. Holt. Were they active in the taking

of the Prize ?

P. Middleton. They were, as far as I faw.

L. C. J. Holt. Were not divers others fet afhore

befides Capt. Gibfon ?

P. Middleton. I never heard any repine, or wifh

they had been afhore, or that they had never come
along with the Ship.

L. C. J. Holt. But do you know of any others

that were fet afhore ?

P. Middleton. Yes, a great many, Mr. Gravet

and feveral others.

Mr. Cowper. I think, you faid, fome French

and Englifh were fet afhore in the Indies.

P. Middleton. Yes, Sir.

Mr. Cowper. Were they kt afhore willingly ?

P. Middleton. They defired to be fet afhore.

Jury-man. He fays, in the Morning Capt. Every

called them above Deck, and gave Leave to any

to go afhore, that were not willing to go with

them ; we defire to know whether any of the

Prifoners were there at that Time ?

P. Middleton. I know not that ; all Hands were

called up.

Mr. Juftice Turton. What Number of Perfons

were aboard when the Dividend was made ?

P. Mideleton. About a hundred and fixty.

Mr. Juftice Turton. Whatmight the Shares be?

P. Middleton. Some a thoufand Pounds, fome

fix hundred, and fome five hundred, and fome

lefs, according as the Company thought they de-

ferved.

Mr. Juftice Turton. Had not you a Share ?

P. Middleton. Yes, what the Company thought

fit, and they told me that would ferve to put me
out an Apprentice, and that I fhould never go

near my Friends.

Mr.
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Mr. Juftice Turton. How much was that yoa

had?
Pb. Middleton. Above an Hundred Pound.

Mr. Conyers. What became of it ?

Pb. Middleto». Jo. Sparkes robb'd me of it.

L. C. J. Holt. The King's Counfel have done

with the Evidence, and therefore now is your

Time for to fpeak, if you have any thing to fay

for your fclves. Ed. Forfeilb, what have you to

fay ?

Ed. Forfeitb. My Lord, I defire you would call

Mr. Druit, and afk him whether I was one of the

Pinnace's Crew ?

L. C. J. Holt. You hear what he fays.

I'.Dritit. Yes, you were, and I commanded you

to come back, and you refufed.

Ed. Forfeilb. Did not you command me to go?

T . Druit. Yes, and I afterwards commanded

you to come back, and you refufed.

Ed. Forfeitb. You did not command me back.

7*. Dritit. Yes, I did, and fired at you, and

fhot through the Boat.

Ed. Forfeitb. I held Water with my Oar, that

was all I could do.

L- C. J.
Holt. What did you command him to

do?
T. Druit. To refcue the Ship.

L.C.J. Holt. Inftead of refcuing the Ship, you

run away with her. He commanded you back,

and you refufed to come back.

Ed. Forfeitb. I could not bring her back my
felf, nor come back, unlefs 1 fhould leap over-

board.

L. C j. Holt. Have you any mOre to fay ?

Ed. Forfeitb. My Lord, when I was in the Boat,

I knew not who was in it, nor how many. When
I came aboard the Charles, the Sails were loofe,

and I was in a very forry Condition ; they cut the

Boat off, and put her adrift ; I could not get into

her, fhe was gone in a Minute's Time, I did not

know which Way, or what Men there were in

her, nor heard nothing 'till Two o' Clock the next

Day. And I hope, my Lord, as we are but poor

Sea-faring Men, and do not underftand the Law,
you will take it into Confideration.

L. C. J. Holt. But all you Seamen underftand

that Law, that it is not lawful to commit Piracy

;

and he that doth, deferves to be hang'd.

Ed. Forfeilb. My Lord, I never did.

L. C. J. Holt. Did you think it no Piracy to

rob?
Ed. Forfeitb. I was fore'd to do what I did.

Mr. J. Eyre. You all compell'd one another.

Ed. Forjeith. My Lord, I was fent of an Er-

rand. I hope as we are poor Men in this Con-
dition, you will take into Confideration.

L. C. J. Holt. We fhall. Llave you any more
to fay ?

Ed. Forfeitb. No, my Lord.

L. C. J. Holt. W. May, what do you fay ?

IV. May. Here is one of the King's Evidence,

that teftifies that I knew nothing of the Ship's

going away ; and I believe very few knew it, I

believe not above Nine or Ten.

L. C. J. Holt. None of them fay you were at

the Confult ; but one fays that you faid, God
damn you, you deferve to be fhot through the Head ;

and held a Piftol to him.

W. May. I never was any higher than the

Under-deck ; I was coming up the Hatch-way,
and Captain Every was Handing, and command-
ing the Ship.

Vol. V.

II

L. C. J. Holt. Every was no Officer, he had
nothing to do to command ; he was under Captain

Gibfon, and took the Ship from Gibfon.

W. May. My Lord, I know nothing of the

Ship's going away.

L. C. J. Holt. You mould have ftuck to Cap-
tain Gibfon, and endeavoured to fupprefs the ln-

folence of Every. Captain Gibfon was the Com-
mander, you ought to have obeyed him ; and if

any had refilled him, or gone to put a Force up-
on him, you fliould have flood by him.
W. May. I was furprized.

L. C. J. Holt. How ?

W. May. By Captain Every, and knew nothing
of it.

L. C. J. Holt. You were zealous from the Be-

ginning, and faid to one, Damn you, you deferve

to be fhot through the Head.

Mr. J. Turton. And one fays you drank a

Health to your good Voyage.

W. May. Prefently after I heard this Rumour,
I came up the Hatch -way, and Capt. Every fays,

You, May, I believe you do not love this Way, pray

get down to your Cabbin. So I went to my Cab-
bin, which one that is now at Virginia could tefti-

fy; which I hope will be confidered, that I can-

not have my WitnefTes for me.

L. C. J. Holt. What have you more to fay ?

Have you any WitnefTes to call ?

,

W. May. I ftay'd in the Cabbin a confiderable

Time. I was thinking I muft leave my old Cap-
tain without feeing him ; and I begg'd them to

give me Leave to come to him ; and there was

two Men flood with naked Cutlaces, and would
not let me come to him. We had fome Confa-

bulation together, and I begg'd the Favour to

come in, and at laft they permitted me ; and the

Doctor was anointing the Commander's Temples.
And as I was coming along, I had my Hand cut;

and I went to the Doclor, to defire him to bind

up my Hand. When I came out again, they be-

gan to hurry the Men away. Here was Mr. Gra-
vet, the fecond Mate, who is now one of the

King's Evidence ; and I told him he fhould re-

member me to my Wife, I am not like to fee

her i for none could go, but who they pleafed :

For when thofeMen were in the Boat, they cry'd

to have a Bucket, or elfe they fhould fink, they

having three Leagues to go : And I do not know
how they could go fo far with more, when their

Boat was like to fink with thofe that were in her,

as fome of the King's Evidence have teftified.

L. C. J. Holt. Who will you call ?

TV. May. Mr. Dan. {Who appear d.)

L. C. J. Holt. Mr. Dan, anfwer the Queftion,

Whether there was calling for a Bucket feveral

Times by the Men that were in the Boat ?

J.Dan. They did call, and a Bucket was given

them to pump with.

L. C. J. Holt. You were willing to be rid of

them.

W. May. I have more to fay. Afterwards, if

I fhould have denied to go with them, I might

have been kill'd by them ; and I knew not whe-

ther it be better to be accefiary to my own Death,

or to fuffer by the Law of the Nation.

Sir Ch. Hedges. You feem to fay that you were

under a Conftraint and Terror. Did you make
any Complaint or Difcovery fo foon as you had

Liberty, or at your firft coming into the King's

Dominions ?

C 2 W. May.
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W. May. Yes, at Virginia.

Sir Cb. Hedges. Where did you firft arrive in

England ?

W. May. At Brijiol.

Sir Cb. Hedges. When you came to Brijiol, did

you _di (cover it to any Magiftrate ?

W. May. When I came to Brijiol, I had a

Defign to difcover it to the Lords of the Ad-
miralty.

L. C. J. Holt. Did you go to a Magiftrate ?

W. May. I was feveral Days in the King's Col-

lector's Houfe, and did difcover the whole to

him •, and at Providence.

L. C. J. Holt. You fpeak now of Providence j

but in England who did you difcover it to ?

W. May. I was taken fick, arid could not go

abroad.

L. C. J. Holt. You might have fent to the

Mayor of Brijiol.

W. May. I knew nothing of it, I intended to

declare it to none but the Lords of the Admi-
ralty. I knew no Man there, but two Men
that were Fellow-Tradefmen in Virginia. I came

from Virginia by the firft Ship ; and if that Ship

had come away before the Fleet, I had been at

home long before. I lay fick at Brijiol four or

five Days, and the fifth Day I got Paffage for

London in the Coach •, and was taken three Miles

off Bath by the King's Meffenger, by one who
betrayed me, and I was carried back to Bath

again. And there was the Duke of Devonjhire •,

and there they examined the whole Matter, in

every Particular, as I have now declared to the

Court. And my Lord defired the Meffenger

ihould take me away again, and fee me fafe to

London ; which was all he faid to me. 1 have more
to fay, as to my being put afhore at Joanna. I

had no Place to go to, but lay in a lamentable

Condition, I could not put Water to my Mouth
without Help, and remained ufelefs of Hands or

Feet, defpairing of my Life. I defired to go
afhore, to fee if the Air would do me any good ;

and I went afhore at Joanna, with another Man,
Gunning, and others, for Refrefhment. So the

fecond Day we went in, there appears three Ships,

which were Eaji-India Men. Captain Every be-

ing furpriz'd by thefe Ships, haftened his Men
and Water aboard to get out to Sea, "that he

might not be furprized in the Road without his

Men on Board, who were come afhore for the

Sick. And I told them, I will not go with you,

I will rather tru/ft to the Mercy of my Country-

men, or the Mercy of the Negroes : I fhould

endanger my Life, if I go aboard •, if I flay,

no queftion my Countrymen will have Compaf-
fion on me ; and if I have committed any thing

worthy of Death, they have Authority to put me
to Death according to the Law of the Nation.

And I applied myfelf to Mr. Edgcomb, when he

came afhore, and he gave me fcurrilous Lan-
guage. But I replied, I am a weak Man, for fne

to flay behind is Death ; I had rather fuffer Death

by the Laws of my Country, than to be left to

the Mercy of thefe Negroes. Mr. Edgcomb fays,

I will take you down with me, and will hang you

there too.

L. C. J. Holt. Where?
W. May. At Bombay, where he faid I mould

be tried. His Mate, and feveral other Englijh-

inen, came to fee me, and brought me one thing

or other to refrefh me. And at laft, at Night, he

fent his Doctor and Purfer to me, who faid, the

Captain is jufl now fending his Boat for you. I

replied, I am ready, here is all I have in the

World i and he goes away about Two a Clock in

the Morning. And I remained feven or eight

Weeks at the Mercy of thofe Negroes, and had

perifhed, but that a Negroe hearing an Englijh-

man was there, came to me ; he lived at Bednal-

Green, and fpoke Englijb very well. He went
fromEngland in the Ship Rochejler, taken at Guinea

fome Time before. The Captain commanded this

Negroe to go for the Long-boat, and turn her

adrift •, which he does, but goes away with her

himfelf; and in the Fight, fays, the Ship blew

up by an accidental Fire, and feveral were loft.

This Negroe I got to look after me, and he did

really feed me, and got me all NecefTaries be-

longing to me : And by that Means I faved my
Life. Now when Captain Every came in again, I

could not go nor ftir.

L. C. J. Holt. Do not call him Captain ; he

was a Pirate.

IV. May. He commanded me, I was forced to

obey him.

L. C. J. Holt. For that Matter, call Gravet a-

gain, becaufe you and he Were very kind to-

gether ; you (hook Hands with him, and bid him
farewel, and remember you to your Wife. Mr.
Gravet, do you remember when you went into the

Boat ? Did W. May take his leave of you, oi

was he unwilling to be left behind ?

J. Gravet. When we had Liberty to go out of

this Ship, this Man, W. May, took me by the

Hand, and wifhed me well home, and bid me re-

member him to his Wife, and was very merry

and jocund, and knew whither they were go-

ing.

Mr. J. burton. Did he exprefs any Inclination

to go with you ?

J. Gravet. No, my Lord, not at all.

L. C. J. Holt. Have you any more to fay ?

W. May. Yes, my Lord, I remained in this

Condition till I came to Providence ; and the

King's Evidence can teftify what I fay. I only

beg Mercy of this honourable Bench, to con-

fider my weak State and Condition that I have

been in.

L. C. J. Holt. Have you done ?

W. May. Yes, my Lord.

L. C. J. Holt. Then the next. IV. Bijfjop,

what have you to fay }

W. Bijhop. I belonged to the Ship James ; and

at the Groyne the Men began to complain about

Wages, and that was the firft Beginning of the

Difturbance about this Plotting. We were

fhipp'd out of England in Sir James Houblon's Ser-

vice, to the Spanijh JVejl-Indies. Upon this Mu-
tiny among the Men for their Wages, feveral

Men went aboard the King's Ships, and defired

to be entertained on Board any of them to go for

England; and we all went away again to the Ship,

becaufe we could not be entertained. But this

Defign of Every?, I did not know of. On the

17th Day Captain Humphreys calls, and fays, my
Men are gone aboard the Charles, I think.

And he calls out, fays he, Mr. Druit, man the-

Pinnace. I being then on the Deck, at Night,

the Men all quiet, as I thought, I went into

the Pinnace, and I was no fooner in, but in

comes fifteen or fixteen more that knew of the

Defign ; but 1 was then fent, and knew it not.

And they put off the Boat, and overpowei'd

us ; and feveral of us would have gone aboard

again,
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again, and they would not differ us. And when

we came aboard die Ship Charles, they had cue

the Cables, and the Sails were Joofe, and feveral

Men went from the Charles to the James in a

Boat i and they commanded the Innocent to do

what they pleafcd, with Piltols and Cutlaces ; and

they commanded me to go into the Hold to

do what they pleafcd. And I not knowing of

this Matter, the Men that were in the Boat

called, Hand the Buckets, or we fhall link.

And I heard afterwards, that none went afhore,

but whom they pleafed, that is, Every and his

Crew. And 1 not knowing of it, could not go ;

and if I had known it, I had not been admitted to

go. Then we were carried two Leagues without

the Groyne.

L. C. J. Holt. Have you any Witneffes to

call ?

IV. Bi/Joop. The King's Evidence is my Wit-
nefs j he commanded me to go into the Boat.

L C. J. Holt. Will you alk him any Que-
ftions ?

IV. Bifiop. No, my Lord.

L. C. J. Holt. James Lewis, what have you to

fay?

J. Lewis. I had been in France, a little before

the Ship came to the Groyne, a Prifoner there ;

but I knew nothing of Every's Defign. By the

Command of our Officer I went aboard the Boat,

and as foon as we were in her, we were over-

power'd, and carried away ; they took the Oars
out of our Hands, and carried us to the Ship
Charles. And when we came aboard, they put
the Boat a-drift, and then they commanded me
into the Forecaftle ; they had Arms, but we had
none, and fo were forced to obey them. When
the Boat was going off, I heard a Noife of crying

out for a Bucket. And when we were gone from
the Groyne, we were forced to do what they would
have us ; it was againft my Confent, and againft

my Will.

L. C. J. Holt. J. Sparkes, what fay you ?

J. Sparkes. When Captain Humphreys called to

them that were gone into the Boat, I was afleep

;

but with the Noife of Gravet's crying out, He is

coming, I awaked ; and all put the Candles out,

for fear I mould fee them. And when the Men
were come aboard, I went on the Deck, and
they trow'd the Hammocks, and knock'd me
down

L. C. J. Holt. Who did it ?

J. Sparkes. The Hammocks they brought from
the other Ships. I durft not do any otherwife
than they bid me -

3 I was innocent of the Thing.
I afk'd what they were going to do, and they faid

they were going for England.

L. C. J. Holt. Who told you fo?

J. Sparkes. John Dan.
L. C. J. Holt. J. Dan, did you tell J. Sparkes

the Ship was going for England?

J. Dan. I do not remember I faw him all the
Night.

L, C. J. Holt. I would afk you if you had no
Share of the Plunder.

J. Sparkes. I was forced to take it.

L. C. J. Holt. Phil. Middleton, you had fome
Share, had you not ?

Phil. Middleton. Yes, my Lord.
L. C. J. Holt. What became of it ?

Phil. Middleton. They took it away from
me.

L. C. J. Holt. Who took it from you ?

*3
P. Middleton. J. Sparkes robb'd me of it by

Night.

L. C. J. Holt. Did he take all away ?

Phil. Middleton. Yes, all that I had there, Two
hundred feventy odd Pieces of Gold j it was

in a Belt.

J. Sparkes. He took out his Money and fhewed
it to the Troopers, and they made him drunk and
got it from him •, and the next Morning he faid

they took it from him.

Phil. Middleton. I was fore'd to fay fo, becaufe

if I had faid he had it, he would have made no
more but to cut my Throat.

L. C. J. Holt. Have you any more to fay ?

J. Sparkes. No, my Lord.

Mr. Sol. Gen. May it pleafe your Lordfhip, and
you Gentlemen of the Jury, I am of Counfel in

this Cafe for the King againft the Prifoners at the

Bar. They are arraign'd for a very high Crime,

a Robbery upon the Seas. It was not a lefs

Crime becaufe committed on the Sea, but rather

the more. Thefe Men had a Truft repofed in

them to affift their Captain in his Voyage ; but

inftead of that, they refift their Captain, turn

him out, and run away with the Ship. They
could not find Shelter in any other Part of the

World, and I hope you will make it appear fuch

Crimes fhall not find Shelter here, more than in

other Parts of the World Thefe are Crimes
againft the Laws of Nations, and worfe than

Robbery on the Land : For in Cafe of a Rob-
bery on the Land, we know who is to pay it

;

but in a Robbery by Sea, it often happens that

innocent Perfons bear the Lofs of what thefe

Men do. It has been very plainly proved againft

the Prifoners, That the Ship Charles was run away
with from the Groyne. And it is as plain by two
Witneffes, That all the Prifoners at the Bar were
in this Ship •, by three, That W. May in parti-

cular was one of them \ and by one, That W. May
was fo far concerned, that becaufe J. Gravet

feem'd to diflike it, he faid he deferved to be

fhot through the Head : So that he that would
make himfelf the moft innocent of the five, is

moft guilty.

Now they have only this to fay for themfelves,

that they were forced to do what they did. But

it has been proved to you that they were not

forced ; it was faid, All might go that would.

And it is not proved on their Side, that any one
of the Prifoners did feem to diffent from their

going away. It is proved, that they all made
ufe of this Ship to very bad Purpofes ; that they

took and plundered feveral Ships, and fhared the

Booty. We do not produce this to prove them
guilty, but to fhew that they made ufe of this

Ship to this very Purpofe. Now if you allow

what they fay, that they were forced to go a-

way •, then you muft never convidV, at any time,

one or two Highwaymen that rob in the Com-
pany of four or five •, for they may fay too, that

they were overpower'd, and forced by their Com-
pany. It is fo, not only in Cafe of Robbery,
but in all other Crimes alfo. They have faid a

great deal indeed, but without any manner of

Probability of Truth. They have produced no

Witneffes for themfelves, to prove any thing

they have faid. And the Witneffes for the King
have given Teftimony without any Exception.

And, I hope, you will vindicate the Credit of

the Nation, and find them Guilty, as the Evi-

dence has proved them,

L. C. J.
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L. C. J. Holt. Gentlemen of the Jury, Thefe
Five Prifoners, E. Forfeith, W. May, W. Bifiop,

Ja. Lewis, and J. Sparkes, are indicted for a Pi-

racy and Robbery committed on the High Seas,

fome Diftance from the Groyne, in taking and
carrying away a Ship, and feveral Goods there-

in contained. She was called the Charles the Se-

cond. This was done in May laft was two Years,

1694. You have have heard what Evidence has

been given on this Indictment againft the Pri-

foners.

It has appear'd that this Ship was bound in a

Voyage to the Weft-Indies. Two of the Prifon-

ers, IV. May, and J. Sparkes, were Seamen then

on board this Ship, and engaged in the Voyage •

the other three were not Mariners in that, but in

another Ship, called the James, that lay, at that

Time, near the Groyne ; but they came aboard

the Ship Charles before, and continued on board

her when fhe was carried away.

That there was a Piracy committed on the

Ship Charles, is moft apparent by the Evidence

that hath been given ; that is, a Force was put

on the Matter, and fome others of the Seamen on

board her, who becaufe they would not agree to

go on a piratical Expedition, had Liberty to de-

part, and be fet afhore. But the Ship was taken

from the Captain, who was poffcffed of her for

the Ufe of the Owners, and was carried away by

Every, and others of his Crew that remained on

board her ; and others came from the James :

Which Taking was a Piracy that is manifefted by

the Ufe they did put her to •, for they did after-

wards commit feveral other Piracies with her,

and took feveral Englijh and DaniJJj Ships, and

then went to feveral Iflands, Countries and Pla-

ces, as to the Ifles of May and Princes, to, Madd-

gafcar,. and then to Joanna, and afterwards to

Meat, and then to the Red Sea ; and at the En-
trance of the Red Sea committed more Piracies,

in the manner as you have heard, and has been

very particularly defcribed to you. So that I

mull tell you, beyond all Contradiction, the Force

put on the Captain, and taking away this Ship,

called the Charles the Second, was a Piracy •, and

for that particular Fad thefe Prifoners are now
charged.

The Matter you are now to enquire after, is,

Whether all the Prifoners were guilty of this Pi-

racy, or which of them.

As for Ed. Forfeith, Bijhop, and Lewis, it hath

appeared to you, that they, with others, were

aboard the Ship James ; and that there was a Re-

port fpread about of a Plot againft the Captain

of the Charles the Second, and a Defign to carry

that Ship away. To prevent which, there were

fome of thefe Men fent out in a Boat, by the

Captain of the James, to this Ship, to affift Cap-

tain Gib/on ; but inftead of preventing this Pi-

racy, they flayed behind, and went along with

thefe Men that carried away the Ship.

As to JV. May and J. Sparkes, that were of this

Ship's Crew, they continued on Board, and were

Parties in all thofe Piracies.

There was a Confult, it feems, by fome par-

ticular Perfons, of which Every was the Ring-

leader, how to effect this Defign •, Capt. Every,

as they call him, though he was no Captain, but

was under the Command of Capt. Gib/on, that

had the Conduct of this Ship.

It's true, it is not proved to you that thefe

Men were at that Confuk ; for, it feems, they

were too many, for they were about 160 that

remained on board when the Ship was carried

off.

Now for W. May, Jo. Gravet, Second Mate«j

that was aboard, though he had a Pilto! clapp'd

to him to prevent any Refiftance, yet had
Liberty to depart; and upon his going off, dif-,

courfed with May, who fhook Hands with hint

and bid him farewel, and remember him to his

Wife. And therefore it is evident that PF. Moj
was under no Force to flay •, he ftay'd with his

good Will, and did confent to the Piracy. And
then another Witnefs is D. Creagh, who fays, that

May was fo zealous in the Matter, that he faid to

him, God damn him, he deferves to be /hot through-

the Head.

Sparkes was on Board the Ship, and had a de-

fign'd End, and no Compulfion was ufed towards

him, fince he had Liberty to depart ; but the-

flaying behind by the reft, is a great Evidence to

induce you to believe they were Parties in the De-
fign ; for why elfe fhould not they go afhore as

well as others, fince there doth not appear any
Reftraint upon them to flay, efpecially when a

general Word was given, that thofe who would
go on Shore fhould go on the Deck, and a Boat
was ready to carry them off?

They fay, they wanted a Bucket in the Boat,

and they gave them one to lave out the Water
j

that is a plain Evidence they were willing to be

rid of thofe that were not willing to engage with
them ; and if they had not approved of the

Defign, they were not hindered from going in

the Boat. As for thofe that came from the

James, there was no manner of Force on them,
but they were fent from the Captain to affift the

Captain of the Charles ; for thofe two Ships

having lain near together at the Groyne, there

was fome Intelligence of fuch a Defign in A-
gitation, and thefe three forfook their own
Ship •, Every declared his Defign to fome: And
he told them what Shares they fhould have-,

and becaufe he was their Captain and Com-
mander, he thought himfelf entitled to a double

Share.

And then you have heard what was done-in

the whole Progrefs of this wicked Defign •, every

one of thefe Men had their Share ; even this

W. May, though he was fick for fome Time, and
was fet afhore at Joanna, and at the Ship's Re-

turn taken in again, yet he had his Share of aH
the Prizes. W.BiJhop had his Share, James Lewis
had his Share, and John Sparkes had his Share ;

and, fays this young Man, Philip Middleton, I

had my Share, which was above an hundred

Pound, which was thought by them to be a good
Share for a Boy, and Sparkes took him at aDif-

advantage, and having an Opportunity, took it

from him.

Now if there be a Piracy committed, though

contrived but by one Man, yet if others do con-

cur in it, they are equally guilty.

Now, though thefe Prifoners tell you, there w;>s

a Force upon them, it is a meerSuggeftion, with-

out any manner of Evidence ; but there is Evi-

dence of their contenting and confederating in this

wicked Enterprize.

Indeed there hath been a Trial before, which

you have all heard of* for the City and Nation

have difcourfed of it •, confider therefore the

Evidence. You have a great Truft repofed in

you, for you are not to act arbitrarily, but you

arc
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are accountable to God Almighty, to whom you
arc fworn, and to the Government for the Ver-

dict you give. If you are not fatisficd in your
Conferences that the Evidence is fufficient to

find thefc Men guilty, in God's Name, acquit

them.

But if you are fatisfied in the Sufficiency of
the Evidence to convict them, you muft find

them guilty.

CI. of Arr. Cryer, fwear an Officer to keep the

Jury ; which was done, and the Jury went out

to confider of their Verdict. And in the mean
time, the fix Prifoners were again arraigned

upon two feveral Indictments, the one for pira-

tically taking away a MoorifjShip, and the other

for committing Piracy upon two Dariift Ships.

To both which Indictments Jofeph Dawfon plead-

ed Guilty; the other five pleaded Not guilty,

and put them upon their Trials.

Then the Jury having been withdrawn a little

while, returned into Court.

Foreman. If there be any Evidence to prove

that John Sparkes confented to the running away
of the Ship, we defire it may be heard again.

L. C. J. Holt. He was with them at the car-

rying off the Ship, and at the taking of the fe-

veral Prizes, and had his Share afterwards. What
is Confent ? Can Man otherwife demonftrate their

Confent, than by their Actions ?

Juryman. But we underftand, my Lord, that

he was tried upon his confenting to carry away
the Ship.

L. C. J. Holt. What do you mean by confent-

ing ? If a Ship be carried away with Force from
the Captain, divers Piracies are committed with

her, one continues aboard and receives a Share of

the Profit of the feveral Piracies •, is not that an

Evidence of Confent to the piratical Defign ?

Was it not proved that many went out of the

Ship that were not willing to go on that De-
fign ? And that was with the Leave of the reft

that remain'd.

Mr. J. Eyre. And one flood on the Deck, and

faid with a loud Voice, that they that will not

go, may have Liberty to go afhore.

Mr. Conyers. No Man was hindred but the Do-
ctor, being a ufeful Man.

L. C. J. Holt. When a Ship is run away with,

and People are aboard that Ship fo run away with,

that proves their Confent, unlefs they can produce

Evidence to the contrary.

Mr. J. Turton. The Captain was in his Bed fick

of a Fever at that Time, and was not willing to

go with them, and they fent him away from

them.

Mr. J. Eyre. And every Man had his Share.

T'ben the Jury confuting together a very little Time,

agreed on their Verdicl.

CI. of Arr. Gentlemen of the Jury, anfwer to

your Names. Jo. Degrave.

J.Degrave. Here. (And fo of the rejl .)

CI. of Arr. Gentlemen, are you all agreed of

your Verdict ?

Jury. Yes.

CI. of Arr. Who fhall fay for you?

Jury. Our Foreman.
CI. of Arr. Set Ed. Forfeith to the Bar. Ed. For-

feith, hold up thy Hand. {Which he did.) Look
upon the Prifoner ; Is Ed.-ard Forfeith Guilty of

whereof he (lands in-
the Piracy and Robbery
dieted, or Not guilty ?

Foreman. Guilty.

CI. ofArr. Look to him, Keeper. What Goods
and Chattels, &V.

Foreman. None that we know of.

CI. of Arr. W. May, hold up thy Hand.
{Which he did.) Is W. May Guilty, csV. or Not-
guilty ?

Foreman. Guilty.

CI. of Arr. Look to him, Keeper, &c. W. Bi-

Jloop, hold up thy Hand. (Which he did.) Is W.
Bif/jop Guilty, &c. or Not guilty ?

Foreman. Guilty.

CI. of Arr. Look to him Keeper, &c. J.
Lewis, hold up thy Hand. (Which he did.) Is

J. Lewis Guilty, &c or Not guilty ?

Foreman. Guilty.

CI. of Arr. Look to him, Keeper, &c. Jo.
Sparkes, hold up thy Hand (Which he did. ) Is

Jo. Sparkes Guilty, &c. or Not guilty ?

Foreman. Guilty.

CI. of Arr. Look to him, Keeper, &c.
L. C. J. Holt. Gentlemen, you have done ex-

tremely well, and you have done very much to

regain the Honour of the Nation, and the

City.

Then the Court adjourned to Friday next the 6th of
November, Two of the Clock in the Afternoon,

On which Day Ed. Forfeith, &c. were tried up-

on two other Jndiclments forfeveral Piracies.

An Abftratt of the "Trial of Edward For-

feith, James Lewis, William May,
William Bifhop, John Sparkes, (Jo-

feph Dawfon having pleaded Guilty

upon his Arraigment) at the Seffions

Houfe in the Old Bailey, Friday, No-
vember the 6th- 1696. where were

prejent Sir Charles Hedges, Judge of
the High Court of Admiralty, the Lord
Cbiefjujlice Holt, the Lord Chief Ju-
Jlice Treby, with feveral others of his

Majefys Judges and CommiJJioners.

After feveral Challenges made by the Prifoners, of

the Perfons returned upon the Jury, thefe Twelve

Gentlemen were fworn, viz.

Roger Mott,

John James,

Richard Rider,

William Hunt,

John Hammond,
Abraham Hickman.

1 [JohnWatfon,

j
Benjamin Hooper,

H John Hibbert,

( i Richard Chifwell,

j j

Daniel Ray,

J
{William Hatch.

TH E N the Clerk read the two Indictments

upon which they were tried, viz. one for

feifing, robbing, and carrying away two Ships

belonging to Denmark, on the 30th of Auguft,

1694. The other for that they, on the 28 th of

September, 1695. in a Place 40 Leagues diflant

from Surat
%
did forcibly and piratically fet upon
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a Moorifh Ship and take away her Tackle and

Goods, to a great Value.

Then Dr. Newton, one of his Majeftfs Advocates,

fpoke to the Jury, asfottoweth.

My Lord, and Gentlemen of the Jury,

The Crime the Prifoners at the Bar ftand

charged with, and which has been opened to you,

upon the Indictments, is Piracy ; which is the

worft Sort of Robbery, both in its Nature and

its Effects, fince it difturbs the Commerce and

Friendship betwixt different Nations ; and if left

unpunifhed, involves them in War and Blood:

For fovereign Powers and Nations have no

Courts of Juftice afterwards to refort to, as the

Subjects of Princes have, in their own Countries,

for Redrefs or Punifhment ; but they can only

have recourfe to Arms and War, which how ex-

penfive, and how dangerous they are, and what

Calamities and Ruin they carry along with them,

no Perfon can be a Stranger to. So that thofe

who bring not fuch Criminals to Judgment,

when its lies in their Power, and is their Duty

to do fo, are anfwerable, in a great Meafure, be-

fore God and Man, for all the fatal Confequences

of fuch Acquittals, which bring a Scandal on the

publick Juftice, and are often attended with pub-

lick Calamities.

It is not therefore, Gentlemen, to be fuppofed,

that wife or honeft Men, (and there are none who

would be thought to be otherwife) who love their

Country,and wifh its Peace and Profperity, would

be guilty in that kind.

Gentlemen, This Piracy was begun in Europe,

carried on through Africa, and ended in the re-

moter!: Indies ; fo that, in a manner, all the

World is concerned in this Trial, and expects

and demands Juftice of them, if they are guilty,

at your Hands.

Then the WitnelTes were produced to prove the

Facts charged upon the Prifoners, viz. Jo. Dean,

David Creagh, Phil. Middleton, and others; who

fully proved, againft them, That the Prifoners,

with feveral other wicked Perfons, not yet taken,

did forcibly take away the Ship Charles the Second

from the lawful Commander, Captain Gibfon,

with a piratical Defign •, and in the faid Ship did

afterwards commit feveral Piracies. At the Ifle

of May they took three Englifh Ships. From

thence they went to the Coaft of Guinea ; and

v/hen fome of the Natives came on board with

their Gold, to trade with them, they took away

their Gold, and carried them away for Slaves.

And then went to the Ifle of Princes and took

two Danifh Ships, and took out what was in them,

viz. 40 Pound Weight of Gold Duft, and other

Merchandize ; and they offered to reftore one of fay, &c

.

the Ships to the Matter after they had robbed

her, but the Mafter faid fhe was infured, and

he would not take her again. And afterwards

they burnt one of the Ships, and carried away

the other. Then they went to Bobs Key, at the

Mouth of the Red Sea, waiting for the Mocha

Fleet, which one Night pafs'd by them unfeen

;

but were informed the next Day that they were

gone. And then calling a Council, they agreed

to follow theni; and accordingly went after

them, and came up with one of them which
was about 250 Ton, and with fmall Refiftance

took her, and put fome Men on board her, and
took Gold and Silver out of her to the Value of
30 or 40000 /.with other Merchandize : And af-

terwards met with the Ship called the Gunfway,
and robbed her likewife of all her Furniture, to
a very great Value. And about a Week after,

they fhared all the Prizes they had taken ; and
fome had athoufand Pound, fome had eight hun-
dred, fome feven hundred, fome five hundred,
every Man in the Ship his Share, as they thought
they deferved. And it was particularly proved
by the Evidence againft the Prifoners, that they
had their Shares. The more particular Relation

of which is already printed at large in the foregoing

Trial.

When the King's Evidence had done, the Pri-

foners were permitted to fay what they could in

their Defence; but the fame appearing to be ve-

ry weak, the Lord Chief Juftice Holt fumm'd up
the Evidence; and the Jury going out to con--

fider their Verdict, after a Ihort Stay, brought
them in all Guilty.

Then the Court adjourn'd to the 10th of November
following.

After the Trial of John Murphey was over, the

Pirates were brought to the Bar.

CI. of Arr. Jofeph Dawfon, you by your own
Confeffion are convicted of Piracy and Robbery:
What have you to fay why Sentence of Death-

fhall not be paffed upon you according to
Law ?

Jof. Dawfon. I fubmit my felf to the King and
the honourable Bench.

CI. of Arr. Edward Forfeith, what have you to

fay, fcfr. ?

Forfeith. I am an innocent Man ; and went on

tojuflify himfelf, &c.
Judge of the Admiralty. You and the reft ofthe

Prifoners at the Bar have had a very fair Trial,

and been fully heard upon your Defence ; but the

Jury your Countrymen, upon whom you puc

your felves to be tried, have found you Guilcy ;

So that the infifting upon your Juftification can-

not now avail you any thing, the Verdict being

given ; but if you have any thing to offer in Ar-
reft of Judgment, or can fhew any Caufe why the

Court fhould not proceed to give Judgment ac-

cording as the Law directs, againft Perfons con-

victed of Piracy, you fhall have Liberty to fpeak?

and will be heard.

Forfeith. I defire to be fent into India to fuffer

there.

CI. of Arr. William May, what have you to

William May. My Lord, I being a very ficklf

Man, never acted in all the Voyage. I have fer~

ved my King and Country this thirty Years, and

am very willing to ferve the Eafl-India Company
where they pleafe to command me ; and defire

the honourable Bench to confider my Cafe, and i£

I muft fuffer, I defire to be fent into India to

fuffer there.

a
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Cl. of Arr. William Bifhopy What have you to

fay, fife.

William Bifhop. I was forced away -, and when

I went, was but 18 Years old, and am now but

2i, and defire Mercy of the King and the

Court.

James Lewis. I am an ignorant Perfon, and

leave my felf to the King's Mercy.

JohnSparkcs. I leave my felfto the King's Mer-

cy, and to the honourable Court.

Judge of the Admiralty. Jofepb Dawfon, You
Hand convicted upon four Indictments, by your

own Confeffion, for Piracy and Robbery. And
you Edward Forfeith, William May, William Bi-

jhop, James Lewis and John Sparkes, having put

your ielves upon your Trials according to the Cu-

ftoms and Laws of your own Country, have been

found guilty upon three feveral Indictments, for

the fame deteftable Crimes committed upon the

Ships and Goods of Indians, of Danes, and your

own Fellow-Subjects. The Law lor the Heinouf-

riefs of your Crime hath appointed a fevere Pu-
niihment, by an ignominious Death •, and the

Judgment which the Law awards; is this

;

Thatyou and every one ofyou be takenfrom hence to

the Placefrom whenceyou came, andfrom thence

to the Place of Execution.,and that there you, and
every one of you, be hanged by the Necks, until

you, and every one of you, be dead : And the

Lord have Mercy upon you

According to this Sentence, Edward Forfeilh

and the reft were executed on Wednefday, No-
vember the 25th, 1696, at Execution-Dock, the

ufual Place for the Execution of Pirates.

CLXII. The TRIAL, of Captain Thomas Vaughan at the

Old-Baily, for High-Treafon, on the High-Seas, November

6, 1696. 8 Will. III.

The Court being fate, at which were prefent, Sir

Charles Hedges, Judge of the High Court of

Admiralty, the Lord Chief Juftice Holt, the Lord

Chief JufticeTreby, the Lord ChiefBaron Ward,

Mr. Juftice Turton, and others of his Majefty's

Commijfioners ; the Court proceeded oh this

Manner.

Cl. of Arr

Cryer.

A K E Proclamation.

O yes, O yes, O yes.

All Manner of Perfons

that have any thing more

to do, &c. and were ad-

r„ journed to this Hour,

draw near, and give your Attendance: God fave

the King.

Then the Grand-Jury were called over, and the Ap-
pearances niarked. And Witneffes being fworn in

Court to give Evidence to them, againft Thomas
Vaughan, they withdrew to hear the fame.

Then the Keeper of Newgate was ordered to bring

his Prifoner, Thomas Vaughan, to the Bar.

(Which he did.)

Cl. of Arr. Tho. Vaughan, Hold up thy Hand.
{Which he did.) Thou ftandeft indicted, fife;

How fay'ft thou, Tho. Vaughan, Art thou Guilty
of the High-Treafon whereof thou ftandeft in-

dicted, or Not guily.

T. Vaughan. Not guilty.

Cl of Arr. Culprit, How wilt thou be try'd?

T. Vaughan. By God and this Country.

Cl. of Arr. God fend thee a good Deliverance.

And then the Court proceeded to the Trial of the Pi-

rates, and gave Notice to Mr. Vaughan to prepare
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for his Trial on Friday next, the 6th of Novem-
ber, 1696.

Die Veneris, fexty Novembris, Anmque
Regni Regis Willhelmi QBarco, Annoque

Domini, 1696.

Cl.ofArr.f^RTER, make Proclamation.

Cryer. \_J O yes, O yes, O yes, All Manner

of Perfons that have any Thing more to do at this

Seffions of Oyer and Terminer, adjourned over to this

Day, draw near and give your Attendance. And
you Sheriffs of the City of London, return the Pre-

cepts to you direcled, upon Pain and Peril which will

fall thereupon.

Then the Under-Sheriff returned the Precepts.

Cl. of Arr. Make Proclamation.

Cryer. O yes, Tou good Men of the City of Lon-
don, fummoned to appear this Day, to try between our

Sovereign Lord the King, and the Prifoner at the

Bar, anfwer to your Names, as you /hall be called,

every one at the firft Call, andfave your Iffues.

The whole Pannel was called over, and the Appear-

ances of thofe that anfwered, recorded, and the De-

faulters were again called over.

Mr. Phipps. Will your Lordfhip pleafe to or-

der, that two Men may be brought from the

Marfhalfea, in the Behalf of the Prifoner ?

L. C.
J.

Holt. You mail have an Order.

Then the Court went on the Trial of the Six Pirates;

and after the Trial was over, Thomas Vaughan

was called to the Bar.

D T.
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T". Vaughan. My Lord, my Irons are very Un-

eafy to me, I defire they may be taken off.

L. C. J. Holt. Ay, ay, take them off.

Mr. Phipps. If your Lordfhip pleafe, we have

fome Doubts as (to the Indictment.

L. C. J. Holt. Ifyou have any Exceptions, you

ought to have made them before the Prifoner

pleaded to it.

Mr. Phipps. I thought you had allow'd it, my
Lord, in former Cafes.

L. C. J. No, we did not allow it ^ of Right

due to the Prifoner •, the Exceptions fhould have

been made before the Plea. You were indulg'd

in being heard at firft in the Cafes of Rookwood,

Cranbume, and Lowick; but it was not the Intent

of the Act, to alter the Method of the Proceed-

ing ; and fo upon Confideration hath it been de-

termined. The Prifoner hath Time given by the

Act to make any Exception to the Indictment

before he pleaded -, but you may move what you

will afterwards in Arreft of Judgment, if it be

material.

CI. of Arr. Thomas Vaughan, Thofe Men that

you fhall hear called, and perfonally appear, are

to pafs between our Sovereign Lord the King,

and you, upon Trial of Life and Death •, if there-

fore you will challenge them, or any of them,

your Time is to fpeak unto them as they come
to the Book to be fworn, before they be fworn.

Mr. Phipps. There was one Man here that de-

fired to be excufed, becaufe he was on the Grand-

Jury ; therefore it feems there are fome returned

upon this Jury that were on the Grand- Jury,

which I think ought not to be.

L. C. J. Challenge them then.

Mr. Phipps. We do not know the Men.

Then the Pannel was called over, and a great many

iinue. And that for all the Time afore/aid, the faid
Lewis the French King and his Subjects, -were, and
at prefent are Enemies of ourfaid Lord the King that,

now is : And that at the Time of the faid War, and
before the faid 8th Day of July, in the ytb Year afore-

faid, the faid Lewis the French King, fet out, a
mongfl others, a certain fmall Ship ofWar, called the

Loyal Clencarty, of which Thomas Vaughan, a
Subjetl of our faid Lord the King that now is, was
Commander, with feveral French Subjects, Enemies

of ourfaid Lord the King, to the Number offifteen
Perfons, in a Warlike Manner, to take and dejlroy the

Ships, Goods, and Monies of our faid Lord the King,
and his Subjetls, and againjl ourfaid Lord the King,

towage War upon the High- Seas within the Jurifdi-

tlion of the Admiralty of England. And that at the

Time of thefaidWar between ourfaidLord the King,
and the afore/aid Lewis the French King, Tho.
Vaughan, late of Galloway, in the Kingdom of Ire-

land, Mariner, being a Subjetl of ourfaid now Lord
the King, as afalfe Rebel againft thefaid King his Su-

preme Lord, and not having the Fear of God before his

Eyes, nor confidering the Duty of his Allegiance, but

being moved andfeducedby the Liftigation ofthe Devil,

and altogether withdrawing the cordial Love,and true

and due Obedience which every true and faithful Sub'

feci of ourfaid Lord the King, ought by Law, to have
towards the faid King; and the faid War, as much
as in him lay, againft our faid Lord the King, defign-

ing and intending to profecute and affift ; thefaid Tho.
Vaughan, on the faid 8th Day of July, in the faid
ytb Year of the King, being a Soldier aboard the Ship

of War called the Loyal Clencarty, in the Service of
the faid Lewis the French King,, and being then on

the High-Seas , within the Jurifditlion of the Admi-
ralty of"England, about fourteen Leaguesfrom Deal,

did then and there by Force and Arms, faljly, malici-

oufly, wickedly, and traiteroufly, aid, help, and af-

Challenges made, and the Twelve Men that were ftft the Enemies of ourfaid Lord the King, in the Ship

Sworn, were thefe

Edward Leeds

Nath. Green

Hen. Sberbrook

Jo. Sberbrook

"Tho. Emms
Peter Parker

"1 {Caleb Hook

I I Joceline Roberts

j Tho. Parker
f i Peter Gray

I
j
Roger Pofton

j l Woolley

CI. of Arr. Cryer, Make Proclamation.

Cryer. O yes, If any one can inform my Lords the

King's Juftices, and the King's Serjeant, the King's At-

torney-General, the King's Advocate in his High

Court of Admiralty, before this Inquefl be taken of the

High-Treafon, whereof'Thomas Vaughan, the Pri-

foner at the Bar, /lands inditled, let them come forth,

and they fhall be heard ; for now the Prifoner at the

Bar ftands upon his Deliverance', and all others that

are bound by Recognizance to give Evidence again/}

ofWar, called the Loyal Clencarty. Andafterwards

the faid Thomas Vaughan, in the Execution and
Performance of his faid aiding, helping, and afjijiing,

malicioufly, faljly, and traiteroufly failed a Cruijing to

feveral maritime Places within the Jurifditlion afore-

faid, by Force and Arms to take the Ships, Goods, and
Money of our faid Lord the King, and his Subjetls ;

againjl the Duty of his Allegiance, the Peace of our

faid Lord the King, and alfo againjl a Statute in that

Cafe fnade and provided.

And the faid Jurorsfor ourfaid Lord the King,upon

their faid Oaths, farther reprefent, that the aforefaid

Thomas Vaughan, as afalfe Traytor againft ourfaid

Lord the King, further defigning, pratlijing, and with

his whole Strength, intending the common Peace and

Tranquillity of this Kingdom of England to difturb ;

andWar and Rebellion againft the faid King upon the

High-Seas within the Jurifditlion of the Admiralty of

England, to move, ftir up, and procure ; and the

the Prifoner at the Bar, let them comeforth and give faid Lord the King, from the Title, Honour, Royal

their Evidence, or elfe they forfeit their Recogni-

zance.

CI. of Arr. Thomas Vaughan, Hold up thy Hand.
{Which he did.,) You that are fworn, look upon the

Prifoner, and hearken to his Caufe. He ftands

indicted by the Name of Thomas Vaughan.

Whereas, That before and until the 8th Day of Ju-

ly, in the ytb Year ofthe Reign ofour Sovereign Lord

King William III. there was open War between our

faid Lord the King, and Lewis the French King :

And that thefaid War continued on thefaid 8th Day

of July, in the ytb Year aforefaid, and dotbftill con-

Name,and Imperial Crown ofhis Kingdom o/England,

and Dominions upon the High-Seas, to depofe and de-

prive ; and miferable Slaughter of the Subjetls of the

faid Lord the King, of this Kingdom o/"England, up-

on the High-Seas, and within the Jurifditlion aforefaid,

to caufe and procure ; on thefaid 8 th Day of July, in

thefaid jtbYearoftbe King, upon the High-Seas, about

fourteen Leaguesfrom Deal, and within the Domini-

on of the Crown of England, and within the Jurif-

ditlion of the Admiralty of England aforefaid, fa/fly,

malicioufly, devilifhly, and treacheroufly, by Force and

Arms, with divers other falfe Rebels and Traytors (to

the Jurors unknownjWar againftourfaid imv Lord the

King,
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Kin*, prepared,, prompted, levied, and waged. And

that the [aid Thomas Vaughan in Performance of bis

fiiid War and Rebellion, then and there, by Force and

Arms, malicioufly, wickedly, and openly ajfembled and

joined himfelfwith feveral other falfe Traytors and Re-

bels (to the Jurors unknown) to the Number offifteen

Perfans, being armed, andprovided in a warlike Man-

ner, with Guns and other Arms, as well Ojfenfive as

Defenlive. And the [aid Thomas Vaughan, then

and there, being aboard theJaid Ship ofWar, called the

Loyal Clencarty, ajfembled with the other falfe Rebels

and Traitors as aforefaid, malicioufly, wickedly and

traiterouflyfailed aCruiftng tofeveral maritime Places,

with the aforefaid Ship ofWar, called the Loyal Clen-

carty, with an Intent to take, fpoil, and carry away

the Ships, Goods, and Money, of our faid Lord the

King, and bis Subjects, by Force and Anns, upon the

high and open Seas, within tbejurifdiclion aforefaid ;

againft the Duty of his Allegiance, the Peace of our

faid Lord the King, his Croivn and Dignities ; and

hkewife againjl the Form of a Statute in this Cafe made

and provided.

Thomas Noden,

Samuel Oldham, l?<

Upon this Indictment he hath been arraigned,

and upon this Arraignment he hath pleaded not

guilty i and for his Trial he hath put himfelfupon

God 'and his Country, which Country you are.

Your Charge is to enquire whether he be guilty of

the High-Treafon whereof he ftands indi&ed, or

not guilty. If you find him guilty, you are to en-

quire what Goods or Chattels, Lands or Tene-

ments he had at the Time of the High-Treafon

committed, or at any Time fince. If you find

him guilty, you are to enquire whether he fled for

it. If you find that he fled for it, you are to en-

quire of his Goods and Chattels, as if you had found

him guilty. If you find him not guilty, nor that

he did fly for it, you are to fay fo and no more ;

and hear your Evidence.

Mr. Whitaker. May itpleafeyou,myLord, and

the Gentlemen of the Jury, the Prifoner at the

Bar, Thomas Vaughan, ftands indi&ed for High

Treafon ; That whereas on tfie 9th of July, there

was a War between his Majefty the King of Eng-

land, and Lewis the French King •, amongft other

Warlike Preparations that the French King did

make, he did kt forth a Ship called the Loyal

Clencarty ; That the Prifoner at the Bar, as a falfe

Traitor, did lift himfelf aboard this Ship ; and on

the PI:gh-Seas, about eleven Leagues from Deal,

did traiteroufly aid the King's Enemies, to take

the King's Ships. This is faid to be againft the

Duty of his Allegiance, and the Peace of our So-

vereign Lord the King, his Crown and Dignity.

He ftands further indiifted, for that he, the faid

Thomas Vaughan, with feveral other falfe Traitors,

did levy War, and arm themfeives with Arms,
Oifenlive and Defenlive, and was cruifing on the

High Seas, off of Deal, with an Intent to take

the King's Ships, and to kill anddeftroy theKing's

Subjects, againft the Duty of his Allegiance, and

the Peace of our Sovereign Lord the King, his

Crown and Dignity. To this Indictment he has

pleaded not guilty. We fhall call our Witneffes,

and prove tiie Fact, and doubt not but you will

do your Duty.

Dr. Littleton. Gentlemen of the Jury, you have

heard the Indictment opened, as alfo what Sort

of Crime the Prifoner at the Bar ftands charged
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with, viz. That he being a Subject of the Crown
of England, has, together with his Accomplices,
armed himfelf in a military Way, to murder and
deftroy his Fellow-Subjects, and as much as in him
lay, to ruin his native Country, by ruining the

Trade and Traffick, which is the great Support
and Riches of the Nation. And that this Crime
might be confummate, he, with his Accomplices,

has done what in him lay, to dethrone and difpof-

iefs his facred Majefty •, as well knowing it was in

vain to expect to make the Nation unhappy, as
1

long as we enjoy fo great and good a Prince. So
that you are to look on the Prifoner as an Enemy
and Traitor to his own Country 5 and not only fo,

but as one of the worft and moft dangerous Ene-
mies ; fince he being a Subject of thefe IOands,

Was the better able to fpy out Our WeaknefTes
and Defects, and thereby to do us the greater Mif-

chief. It is not to be exprefs'd what Ruin and De-
folation it would have caufed to this Nation, had
this Man and his Accomplices brought their wick-

ed Intentions to effect. And all this was done to

aid and affift the grand Enemy of Chriftendom, and
of our own Country in particular, the French

King. Therefore as you are Lovers of your King
and Country, and your Fellow-Subjects, whom
the Prifoner and his Accomplices would have de-

ftroy'd •, I am fure you will take Care to do the

Nation Juftice, and that he be brought to con-

dign Punifhment. Gentlemen, There is one Thing
further that I muft not omit, viz. That the Pri-

foner at the Bar being in Cuftody for thefe very

Crimes about a Twelve-month fince, did not

think fit to truft to his Innocency, nor to his pre-

tended French Extraction, but the Day before he
was to be tried, he thought fit to break Prifon,

withdraw from Juftice, and run his Country :

Which though not a Confefiion and full Proof*

yet is a great Evidence of his Guilt.

* Mr. Sol. Gen. May it pleafe your

Lordfhip, and you Gentlemen of the Hawles°

Jury, the Prifoner at the Bar, Thomas

Vaughan, ftands indicted for two Sorts of Trea-

fon : The one is for levying War againft the Kingj

the other is for aiding and abetting the King's

Enemies. And to prove the firft, the levying of

War, we fhall prove that he was a Captain of a

French Ship, call'd the Granado, of St. Makes %

and that with that Ship he took and carried away
many of his Majefty's Subjects, and took feveral

Merchant Ships, and carried them to France. We
fhall likewife prove that he was Captain of ano-

ther French Ship, called the Loyal Clencarty, with

which he was cruifing off of Deal, where we had
feveral Ships lying at the fame Time : And there

he being on board the faid Ship Clencarty, was

taken Prifoner, with aCommiffion, by which he

was conftituted Captain of the Loyal Clencarty,

under the Hand of Lewis the French King.

And to prove him aiding and abetting to the

King's Enemies, we fhall prove againft him this

particular Fact •, That he and his Accomplices did

in the Year 1692, come to London, and went to

Tower-Wharf, to enquire what Veffels were ready

to go down the River •, and there was one laden

with Piece-Goods, and he put himfelf, and feve-

ral other of his Accomplices into this Veffel, to

go down the River; but they had contrived the

Matter, and brought it fo to pafs, that they fell

on thofe Men who had the Government of the

Ship,and carried away thisVeffel to France. Now if

this be true, the Prifoner is certainly guilty of aid-

D 2 ing
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mg the King's Enemies : And to prove he was
guilty of this, we will prove to you, that even
in France, where he was at perfect Liberty, he
owned he was the Contriver of all this, and that
he had a thoufand Pound for his Share of what
was taken from our Merchants. If we prove
thefe two Fads againft him, I doubt not but
you will find him Guilty. We will call our
WitnefTes.

CI. of Arr. T. Eglington, Rich. Crouch, Samuel
Oldham, John Bub

t -Noden. (Who appeared,
and were/worn.)

T. Vaughan. With Submiffion to your Lord-
fhips, and the honourable Bench, I beg that
they may be put afunder, out of hearing of one
another.

L. C. J. Let it be fo, tho' you cannot infift

upon it as your Right, but only a Favour that
we may grant.

Mr. Cowper. Set up Richard Crouch. Is your
Name Richard Crouch ?

R. Crouch. Yes, Sir.

Mr. Cowper. Give my Lord and the Jury an
Account of what you know of the Ship Coventry
taking of the Clencarty, and what you know
concerning the Prifoner at the Bar in taking of
her.

R. Crouch. We weighed our Anchor about Four
a Clock.

Mr. Cowper. Where were you ?

R. Crouch. At the Nore.

Mr. Cowper. In what Ship ?

R. Crouch. The Coventry. Afcer we had been
under Sail a matter of an Hour, we came to an
Anchor with a little Wind ; fo, Sir, this Thomas
Vaughan met with a Couple of Pinks, they were
fmall Veffels, that he defigned to take •, but he
faw us, and fo lay by all Night.

Mr. Cowper. Who lay by ?

R. Crouch. Thomas Vaughan, the Prifoner at the
Bar.

Mr. Cowper. In what Veffel was he ?

R. Crouch. In a Two-and-twenty-Oar Barge ;

he lay by at the Gunfleet : The next Morning we
weighed Anchor at Day-light ; we faw him, and
chafed after him ; and we made them, and he
made us ; and we made what hafte we could, and
coming up, we fired a Gun at him, and then we
fir'd another, and then we went aihore.

: Mr. Cowper. What, do you mean that he run
his Veffel on the Sands ?

R. Crouch. Yes, and then we fired another Gun
at him, and then he got off again; and then we
fired another Gun, and could not bring him to,

and then he got off the Sands again ; and when
we came up to him, we manned our Long-boat,
and Pinnace, and Barge, and had him at laft.

When he came on Board, he faid, I cannot deny
but I am an lrijhman, and that my Defign was to

burn the Ships at the Nore.

Mr. Cowper. Did he himfelf confefs it?

R. Crouch. Yes, he did ; that is the Man, I

know him well enough.

L. C. J. When you took him, in what Ship

was you ?

R. Crouch. In the Coventry.

L. C. J. Out of what Ship was he taken?

R. Crouch. The Two-and-twenty-Oar Barge.

L. C. J. What Ship did he belong to?

R. Crouch. I reckon it was my Lord Barclay's

Barge

L. C. J. Who did it belong to then ?

R. Crouch. To the King of France.

L. C. J. What Company was there in her ?
How many Men had fhe aboard ?

R. Crouch. About five and twenty Hands.
Mr. Cowper. Did you ever hear him fay any

thing of a Commiffion he had ?

R. Crouch. I heard he had a French Commiffion,
but I did not fee it.

Mr. Cowper. Did you hear him fay any thing

R. Crouch. No.
Mr. Cowper. But he told you his Defign was to

burn the Ships at the Nore ?

R. Crouch. Yes.

Mr. Cowper. What Ships?

R. Crouch. The Englijh Ships j there were fe-

veral Ships there then.

L. C. J. Were there no Frenchmen aboard the

Barge?

R. Crouch. No, that I can tell.

Mr. Lechmere. From whence did he come, from
England, or France ?

R. Crouch. From Calais in France.

L. C. J. Prithee hear me, This Two-and-
twenty-Oar Barge, did it belong to any other

Ship?

R. Crouch. No, not that 1 can tell.

L. C. J. Did he call that Veffel the Loyal

Clencarty?

R. Crouch. Yes, my Lord.

Then Edmund Courtney was called.

Mr. Sol. Gen. Mr. Courtney, pray tel! my Lord
and the Jury what you know of the going away
of a Cuftom-Houfe Boat?

Ed. Courtney. I will tell you, if you pleafe.

Mr. Phipps. My Lord, I think they ought not

to examine to that, becaufe it is not laid in the

Indictment. The carrying away of the Cuftcni-

Houfe Barge is not mentioned in the Indictment

;

and by the new Act for regulating Trials in Cafes

of Treafon, no Evidence is to be admitted or given

of any Overt-Act, that is not exprefiy laid in the

Indictment.

L. C. J. Nothing elfe ? Suppofe a Man be in-

dicted for levying Waragaintt the King, or ad-

hering to the King's Enemies, can't they prove

any Act that makes out a levying of War, or an
Adherence to the King's Enemy ?

Mr. Phipps. With Submiffion, not by that Act,

my Lord, unlefs it be laid in the Indictment.

L. C. J. Levying of War is the Treafon ; may
they not prove that levying of War, without be-

ing confined to any fpecial or particular Act ?

Mr. Phipps. With Submiffion, by the 25th of

Edward III. levying of War, as well as ima-

gining the Death of the King, muft have the

Overt- Acts, that are to prove it, exprefs'd in the

Indictment.

L. C. J. Levying of War is an Overt- Act.

Mr. Sol. Gen. The Bufinefs of Overt- Acts is,

where the compaffing and imagining the King's

Death is a Crime in Qyeftion ; and this muft be

difcovered by Overt-Acts. But if Treafon be fal-

fifying of the King's Money, this is Treafon ; but

there can be no Overt-Act of that, for that is an

Overt-Act it felf ; but there muft be an Overt-

Act to prove the compaffing and imagining the

Death of the King, and in no other Sort of

Treafon.

I, C. J.
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L. C. J. Levying of War, that is an Overt-

Act ; fo is adhering to the King's Enemies.

Now compaffing and imagining the Death of the

King is not an Overt-Ad in it felf, but is a fecret

Imagination in the Mind, and a Purpofe in the

Heart •, but there muft be external Ads to difco-

ver that Imagination and Purpofe.

Mr. Phipps. What is the Meaning of the new

Act then, that there fhall be no Evidence of any

Overt-Act, but what is laid in the Indictment ?

L. C. J What Overt-Acts are there in Clip-

ping and Coining?

Mr. Pbipps. That is not within the new Act of

Parliament.

L. C. J. That is mod true •, the one is ex-

cepted, the other is not comprehended: But the

Queftion is upon the Statute of 25 Ed. III. to

which the late Act doth refer. Now proving an

Adherence to the King's Enemy, is proving an

Overt-Act. Suppofe it be the kiliing of the

Chancellor, orTreafurer, or Judge in the Execu-

tion of his Office, what Overt-Acts will you have

then? Adhering to the King's Enemies, is a

Treafon that conlifts in doing an Overt-Act.

Mr Phipps. Yes, my Lord, I take it that it

is ; for the new Act, by faying, that no Evidence

fhall be admitted of any Overt-Acl, that is not ex-

prefly laid in the Indiclment, muft be intended of

fuch Treafons, of which by Law Overt-Acts

ought to be laid. Now the killing of the Chan-
cellor, or Treafurer, or Judge in the Execution

of his Office, are not fuch Treafons of which it

was neceffary to lay any Overt- Acts in the Indict-

ment, and fo not within the Meaning of this new
Law. But levying War, and adhering to the

King's Enemies, which are the Treafons in this

Indictment, mull by the exprefs Purview of 25
Ed. III. be proved by Overt-Acts, which are to

be alledged in the Indictment.

Mr. Sol. Gen. The new Act does not alter the

Law in this Particular ; what was Law before, is

Law now ; it leaves the Overt-Acts as they were
before; and it fays not that an Overt- Act need

to be exprefs'd, where it was not needful before.

Now if a Man be indicted for compaifing the

Death of a private Perfon, there ought to be

fome Overt-Acl to prove his Defign% but if

there be an Indidment for Murder, there needs

no other Overt-Ad to prove it, but the Mur-
der it felf.

L. C. J. But the Force of the Objection lies in

this, viz. To fay a Man levied War, or adhered
to the King's Enemies, is no good Indidment

;

but it is neceffary to ailedge in what manner he
levied War, or adhered to the King's Enemies •,

as that he appeared in fuch a warlike manner, or
did adhere to and affift the King's Enemies, by
joining Forces with them, or otherwife aflifting

them, or confederating with them; that muft be
fpecified. But if you indict a Man generally for

adhering to the King's Enemies, and not fay how
and in what manner he did adhere to them, that

is not a good Indidment •, therefore, if you par-
ticularize what Enemies, and how and in what
manner he adher'd to them, no Evidence can be
given of any other kind of Adherence, but that
which is fo fpecified in the Indidment.

Mr. Sol. Gen. Then we muft put all our Evi-
dence into the Indictment.

Mr. Phipps. So you muft, as to the Overt-Ads.
Mr. Sol. Gen. That will be the fame thing as to

put in all our Evidence, if we muft give Evidence

of no Overt-Ad but what is exprefs'd in the In-

didment. But I do not take it, that the Ad
requires all Overt-Ads to be put in the Indid-
ment.

Mr. Phipps. The Ad fays fo. Suppofe you had
left out the Overt-Ad, would the Indidment
have been good ?

Mr. Sol. Gen. We did not intend to put in all

the Over-Ads, but only what related to that

Part of the Treafon.

Mr. Phipps. The Treafon muft be proved by

Overt-Ads, and the Overt-Ads that prove the

Treafon muft be mentioned in the Indidment.

Mr. Sol. Gen. What! the Overt-Ads of the

Treafons before mentioned, as counterfeiting the

King's Money, and the like, are all to be men-
tioned ?

L. C. J. Confider, if you can make that a good
Indidment, to fay, that the Prifoner adhered to

the King's Enemies, without mentioning any

Overt-Ads to manifeft fuch an Adherence, then

your Anfwer to Mr. Phipps is full •, but if it be

not a good Indidment, without alledging parti*

cular Ads of Adherence, then it neceffarily fol-

lows, that if Particulars are alledged, and you do

not prove them as is alledged, you have failed in

the Indidment, and fo his Objedion will lie hard

upon you.

Mr. Sol. Gen. My Lord, we framed our Indid-

ment according to the Letter of the Statute.

L. C. J. In compaffing the Death of the King,

you muft (hew how that is manifefted by the

Overt-Ads.

Mr. Sol. Gen. But compaffing and imagining

muft be difcovered by fome Overt-Ads.
L. C. J. Treby. This is a Doubt I have often

thought of ; I thought it moft natural that the

Word Overt-Ad fhould relate to the firft Article,

viz. compaffing and imagining of the King's Death :

For Overt-Ad feems to be oppofed to fomething

of a contrary Nature: Ad is oppofed properly

to Thought, Overt is properly oppofed to fecret.

And that Sort of Treafon confiding in fecret

Thought and internal Purpofe, cannot be known,

tried, and judged of, without being difclofed and

manifefted by fome external open Ad. Where-
fore it is pertinent and reafonable, in order to at-

taint a Man of fuch Treafon, that the Indidment

(hould charge and fet forth the Ad, as well as the

Thought. And fo it hath been ufed to be done.

But fuch Order or Manner doth not feem fo na-

tural or neceffary, in framing Indidments for other

Treafons, where the Treafon confifts in vifible or

difcernible Fads ; as, levying War, &?£.

Neverthelefs, I think an Overt Ad ought to

be alledged in an Indidment of Treafon for ad-

hering to the King's Enemies, giving them Aid
and Comfort. And the Overt-Ad, or Ads, in

this Cafe, ought to be the particular Adions,

Means, or Manner by which the Aid and Comfort
was given.

My Lord Coke declares his Opinion to this Pur-

pofe. His Words (Which I read out of his Book
here) are thefe : The Compofilion and Connection of

the Words are to be obferved, viz. [thereof be at-

tainted by Overt- Deed.] This, fays he, relates to

the feveral and di/lincl Treafons, before exprefs'd,

and efpecially to the compaffing and imagining of the

Death of the King, &c. for that it is fecret in the

Heart, &c. Now the Articles of Treafon, before

exprefs'd in the Statute of 25 Ed. III. are four.

1, Compaffing, &V. 2. Violating the Queen, &c
3-
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3. Levying War, and 4. This of Adhering, £dV.

(And yet it is hardly poflible to i'ct forth any

Overt-Aft concerning the fecond, otherwife than

the Words of the Statute, that Article exprefling

fo particular a Fact.)

I do obferve alfo, that thefeWords [Being there-

of attainted by Overt Faff] do, in this Statute, im-

mediately follow this Article of Adhering, &c.

And it would be a great Violence to conftrue them

to refer to the firft Article only, and not to this

laft, to which they are thus connected. If they

are to be reftrained to a fingle Article, it were

more agreeable to the ftrift Rules of Conftruing,

to refer them to this of Adhering only.

L. C. J , That which I infift on is this, whe-

ther the Indictment would be good, without ex-

prefling the fpecial Overt- Act. If it be, then this

is a Surplufage, and we are not confin'd to it

;

but if it be not a good Indictment without ex-

prefling it, then we are confin'd to it.

Mr. Phipps. I believe Mr. Sollicitor never faw

an Indictment of this kind, without an Overt-

Act laid in it.

L. C. J. Can you prove the Fads laid in the

Indictment? For certainly the Indictment, with-

out mentioning particular Acts of Adherence,

would not be good.

Mr. Cowper. Yes, my Lord ; and as to the

Evidence before you, we would only offer this ;

whether in this Cafe, if the Indictment were laid

generally, for adhering to the King's Enemies

in one Place, and in another Place levying of

War, and nothing more particular, it would be

good : I doubt it would not. But when there is

laid a particular Aft of Adhering, we may give

in Evidence Matter to ftrengthen the direct Proof

of that particular Act of Adhering to the King's

Enemies, though that Matter be not fpecially laid

in the Indictment : For the Act goes only to this,

that the Prifoner fhall not be convicted, unlefs

you prove againfl him the Overt- Acts fpecially

laid in the Indictment; but whether it fhall not

be heard, to make the other Overt-Act which is

laid, the more probable ? Now we have laid a

fpecial Overt-Act in thelndidtment \ and we have

produced Evidence of it, and we would produce

likewife collateral Evidence, to induce a firmer

Belief of that fpecial Overt-Act, by fhewing you

that he hath made it his Practice, during the

War, to aid and aflift the King's Enemies : But

if the Jury do not find him guilty of the fpecial

Overt-Acts laid in the Indictment, they cannot

find him guilty by the Proof of any other Overt

Act not laid in the Indictment. But if we prove

he has made this his Practice, in other Inftances,

during the War, whether that Proof fhall not be

received ?

Mr. Phipps. My Lord, I defire the Act may
be read. It exprefly contradicts what Mr. Cowper

fays •, for it fays, That no Evidence fhall be gi-

ven in the Overt- Act, that is not exprefly laid in

the Indictment. [The Att was read.]

L. C. J. That is, you may give Evidence of

an Overt- Act, that is not in the Indictment, if it

conduce to prove one that is in it. And if con-

futing to kill the King, or raife a Rebellion, is

laid in the Indictment, you may give in Evidence

an acting in Purfuance of a Confult, that is an E-

vidence that they agreed to do it ; though that

doing of the Thing is, of it felf, another Overt'

Aft, but it tends to prove the Act laid in the In-

dictment.

Mr. Phipps. The Overt-Aft laid in this Indict-

ment; is his cruifing in the Clencarty y and this

Overt-Act you would prove, is no Evidence of
that, nor relates to it, but it is a diftinft Overt-
Act of it felf.

L, C. J. You cannot give Evidence of a di-

ftinft Aft, that has no Relation to theOvert-Aft
mentioned in the Indictment, though it /hall con-
duce to prove the fame Species of Treafon.

Mr. Cowper. We would apply this Proof to

the Overt-Act laid in the Indictment.

L. C. J. Any thing that has a direct Tendency

'

to it, you may prove.

Mr. Cowper. We have laid the Overt-Aft, that
he did voluntarily put himfelf on Board this Veflel

of the French King, the Loyal Clencarty, and did
go to Sea in her, and cruife, with aDefign to take
the Ships of the King of England, and his Sub-
jects. Now Part of the Overt- Act, is his Inten-
tion, in the Act of Cruifing ; we do not charge
him with taking one Ship j fo that his Intention
is a Member of the Overt-Act: and it muft be
proved, to make his Cruifing criminal, that he
defign'd to take the Ships of the King of England.
Now we think it a proper Intention, to /hew,
that during this War, before and after the Time
of the Treafon laid in the Indictment, he was a
Cruifer upon, and Taker of the King's Ships,

and this fortifies the direct Proof given of the In-

tention.

L. C. J. I cannot agree to that, becaufe you
go not about to prove what he did in the Veflel

call'd the Loyal Clencarty •, but that he had an
Intention to commit Depredation on the King's
Subjects : So he might, but in another Ship.

Now, becaufe a Man has a Defign to commit
Depredation on the King's Subjects in one Ship,
does that prove he had an Intention to do it in

another ?

Mr. Phipps. He was cruizing in the Clencarty,

that is the Overt-Act laid in thelndiftment; and
the Overt-Act you would produce, is his bein°-

in another Veflel.

L. C. J. Go on, and fhew what he did in the

Clencarty. You the Prifoner, will you afk this

Man any Queftions ?

Mr. Phipps. Crouch, you faid, that the Pri-

foner did fay he could not deny but he was an
Irijhman ; how came you to talk about it ?

R. Crouch. Fie faid, I cannot deny but I am
an Irifhman.

L.C. J. Did he fay he was an Irijhman? What
were the Words he ufed ?

R. Crouch. He told the Lieutenant he was an
Irijhman.

Mr. Phipps. What Difcourfe was there ? How
came he to fay that ?

R. Crouch. I went by only, and heard the

Words fpoken to the Lieutenant.

L. C. J. Did he fpeak Engtifo ?

R. Crouch. Yes, my Lord.

L. C. J. If he ipoke Engli/b, that is fome Evi-
dence he is an Englijhman, though the contrary

may be proved by him.

T. Vaughan. That would no more prove me an

Englijhman, than if an Englijhman were in France,

and could fpeak French,would prove him a French-

man^ becaufe he could fpeak French.

L. C. J. You fhall be heard by and by to fay

what you will on your own Behalf.

Mr. Phipps. Were there any Frenchmen on

board the Clencarty ?

R.
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R. Crouch. No, Sir.

Mr. Phipps. Mr. Vaughan, will you afk him

any Queftions your felf ?

Mr. Cowper. Call T. Nodai.

T. Vaughan. How did you know that there were

no Frenchmen aboard ? Did I addrefs my felf to

you when I came aboard ?

R. Crouch. No, Sir.

T. Vaughan. Did I not addrefs my felf to the

Captain when I came aboard ? How came I to

tell you I was an Irifoman ?

R. Crouch. They were all Scotchmen, Engli/h-

vien, and Irijhmen.

Mr. Phipps. Mr. Vaughan, you need not take

up the Time of the Court about that Matter.

Mr. Cowper. You may go on.

Mr. Sol. Gen. Did the Prifoner own that he

acted by the French King's Commiffion ? Did you

know any thing of his having a French Com-
miffion ?

R. Crouch. Yes, I heard he had one, but I

did not fee it •, but I heard fo by the Company.
L. C. J. Were there any Frenchmen aboard ?

R. Crouch. No, not that I know of. They were

Dutchmen, and Englijhmen, and Scotchmen, and
Irijhmen.

Mr. Cowper. Call T. Noden. (Who appeared

and was [worn.) Do you give my Lord and the

Jury an Account of taking the Veffel, call'd the

Two-and-twenty-Oar Barge ?

T. Noden. Laft Year, about June or July, to

the beft of my Remembrance, I belong'd to his

Majefty's Ship the Coventry, and we took the

Two-and-twenty-Oar Barge.

L. C. J. How many Dutchmen were aboard?
T. Noden. I do not know of above one.

L. C. J. Treby. What were the reft ? Were
there any Frenchmen ?

T. Noden. Yes, there were feveral Frenchmen

aboard. I belong'd to the Coventry •, and as we
were failing by the Nore, and the Gunfleet, our
Captain fpy'd a fmall Veffel failing by the Sands,

and he luppos'd her to be a French Privateer, and
he fir'd a Gun to make them bring to, and they

did not obey, and at laft fir'd a Gun, Shot and
all, and they would not come to. Then the Cap-
tain order'd to man the Boat, and row after them :

So the Barge, and Pinnace, and Long-boat were
mann'd, and they came pretty near them. This
Barge we took, was aground alfo ; and they got
her afloat, and fhe run aground again : And as

they were aground, moft of them out of the Boat,
our Long-boat (truck aground, and waded after

them near half a League •, and when we came to

the Barge, there was this Captain Vaughan, and
two or three and twenty more •, and there was
two Dutchmen, and, as I apprehended, fome
Frenchmen. There was in her a Blunderbufs, and
fmall Arms, and a confiderable Quantity of Hand-
Granadoes.

L. C. J. What Veffel was you aboard?
T. Noden. The Coventry.

Mr. Sol. Gen. What Countryman did Captain
Vaughan fay he was ?

T. Noden. I did not hear any thing of it. Our
Captain examin'd the Dutchmen what Countryman
the Commander was, and he faid he was an Iri/h-

m'an -, but I did not hear it my felf. When Cap-
tain Vaughan was brought aboard the Coventry, I

was put aboard the Prize we had taken.

Mr. Cowper. Had you any Difcourfe with Cap-
tain Vaughan ?

Did they endeavour to take your

No, but endeavoured to get away

What Guns or Ammunition had

T. Noden.

L. C. J.
Ship?

T. Noden.

from us.

L. C J.

they ?

T. Noden. I cannot tell particularly ; there was
fome Canvafs Bags, every Man had a Carteridge
Bag, and there were fome Hand-Granadoes.

Mr. Whitaker. What Fire-Arms had they ?

T. Noden. I cannot fay how many ; but they
had Mufkets, and Piftols, and two Blunder-
buffes.

Mr. Cowper. Did you underftand whence this

Ship, the Loyal Clencarty, came ?

1. Noden. The Dutchmen faid they came from
Calais. As near as 1 can guefs, we fpy'd them
about Eleven a Clock, and we weigh'd Anchor in

the Afternoon, on Sabbath-day, and they took
us to be a light Collier, and endeavour'd to

board us, as the Dutchtnan faid ; but when they

knew what we were, they endeavour'd to efcape

from us.

Mr. Cowper. Call Sam. Oldham. (Wloo appeared

and was /worn.) Mr. Oldham, was you aboard the

Coventry, when fhe took the Ship called the Clen-

carty ?

Sam. Oldham. Yes, I was.

Mr. Cowper. Pray give an Account what you
obferved of the Prifoner T. Vaughan then ?

Sam. Oldham. We weigh'd our Anchor firft at

the Buoy and Nore ; fo we faw a Prize in the

Morning ; the Captain faid it was a Prize, and
we made Sail after him, and they ran on the Good-

win Sands: And the Captain feeing the Barge
run aground, we fir'd at her to bring her to ;

we fir'd a fecond, and fhe would not come to, but

ran aground again. When fhe was aground, by
the Captain's Order, we mann'd our Boats, and
out we went after her.

Mr. Cowper. Did you take her ?

Sam. Oldham. We went, and our Long-boat
ran aground •, I was in the Long-boat, and we
waded, I believe, a Mile and half after her.

L. C. J. What Frenchmen were aboard ?

Sam. Oldham. I cannot juftly fay whether there

were any.

L. C. J. Were there any ?

Sam. Oldham. I think one or two.

Mr. Cowper. Were there any Dunkirkers or

Walloons aboard ?

Sam. Oldham. There was a Dutchman, who they

call'd a Fleming ; and I difcours'd him.

L. C. J. How many outlandifh Men were there

aboard ? Was there a Dozen, or how many
i

Sam. Oldham.

Mr. Cowper.

three ?

Sam. Oldham. Yes, more than two or three.

L. C. J. What, Foreigners?

Sam. Oldham. Yes. And there were two

Englijhmen.

Mr. Cowper. What did you obferve of the Pri-

foner at the Bar, at the taking of the Ship ?

Sam. Oldham. I did not come aboard along

with the Prifoner, but with his Man ; and his

Man faid he was an Irijhman, and that he was

Commander of the Boat.

Mr. Sol. Gen. What was their Defign in that

Ship Clencarty ?

Sam. Oldham. I cannot tell that.

Mr.

cannot fay the Quantity.

Was there more than two or



&4 i 6 2. The Trialof Copt. Thomas Vaughan, § Will. III.

Mr. Cowper. Did they refift 5 in their being
taken ?

Stfw. Oldham. I cannot tell that •, I faw no
Arms.
M. Cowper. You were in the Action ; was there

any Refiftance made ?

Sam. Oldham. I faw no Refiftance -, they offered

to run, they were aground once, and got off

again.

Mr. Phipps, You fay there were Foreigners •,

what Countrymen did you believe thofe Foreigners

to be ?

Sam. Oldham. I cannot juftly fay, I believe

Dutchmen.

L. C. J. How many Dutchmen were there ?

Sam. Oldham. I cannot fay.

Dr. Oldifh. But you faid there were fome two or

three Frenchmen, and that they fpoke French ; do
you underftand French?

Sam. Oldham. No, Sir.

Dr. Oldijh. Then how do you know they were

Frenchmen, and fpoke French ?

Sam. Oldham. They faid they were -, they did

not fpeak Englijh •, feveral of the Ship's Company
faid they were French.

L. C. J. If they were all Dutchmen, and appear

in a hoftile Manner againft the King of England's

Subjects, they are Enemies, tho' we are in League

with Holland, and the reft of the Seven Pro-

vinces.

Mr. Phipps. The Indictment runs, That the

French King, quandam Naviculam vocaf The
Loyal Clencarty, cum quamplurimis Subditis Gal-

licis, Inimicis Dom. Regis nunc, ad numerum quin-

declm Perfonarum, replet' preparavit.

L. C. J. Suppofe it doth ?

Mr. Phipps. It is Subditis Gallicis, my Lord.

L. C. J. They will be Subjects in that Matter,

if they act under his Commiffion : They are

Enemies to the King of England, and they have

made themfelves the French King's Subjects by

that Aft.

Mr. Phipps. It appears not that they are French-

men, my Lord.

L. C. J. If Dutchmen turn Rebels to the State,

and take Pay of the French King, they are under

the French King's Command, and fo are his Sub-

jects. Will you make them Pirates, when they

act under the Commiflion of a Sovereign Prince ?

They are then _ Subditi to him, and fo Inimici

to us.

Mr. Phipps. It does not take away their Alle-

giance to their lawful Prince. They may go to

the French King, and ferve him •, yet that does not

transfer their Allegiance from their lawful Prince

to the French King, and make them his Subjects.

But however, to make them Subjects within this

Indictment, they muft be Gallici Subditi ; fo they

muft be Frenchmen as well as Subjects.

L. C. J. Acting by Vertue of a Commiffion

from the French King, will excufe them from be-

ing Pirates, tho' not from being Traitors to their

own State ; but to all other Princes and States

againft whom they do any Acts of Hoftility, they

are Enemies : And their ferving under the French

King's Commiffion, makes them his Subjects as to

all others but their own Prince or State. And
tho' they be not Frenchmen, yet they are Gallici

Subditi ; for it's the French Subjection that makes

them to be Gallici Subditi.

Mr. Phipps. Pray, my Lord, fuppofe a Subject

of Spain fhould go over to the French, and fight

againft England •, I take it, he may be termed an
Enemy of the King of England, tho' his Prince
be in League with ours ; but, with Submiffion,
he cannot properly be faid to be a Subject of the
French King : For fuppofe an Indictment of Trea-
fon againft a Foreigner, fhould fay, that he being
a Subjecl, did commit Treafon ; if it be proved he
is not a Subject, with Submiffion, he muft be
acquitted.

Mr. Cowper. There is a local Allegiance while
he is in the Country, or Fleets, or Annies of the
French King.

L. C.J. Dutchmen may be Enemies, notwith-
ftanding their State is in Amity with us, if they
act as Enemies.

Mr. Cowper. Call R. Bub. (He was /worn.)
Was you aboard the Coventry, when fhe took
the Clencarty ?

R. Bub. Yes, Sir.

Mr. Cowper. Give an Account what you know
of the Prifoner, Tho. Vaughan, at the Taking of
that Ship.

R. Bub. We came aboard the Coventry, and
were at the Nore at Anchor ; our Pennant was
taken down to be mended. So in the Night Cap-
tain Vaughan, with his Two-and-twenty-Oar Barge,
rounded us two or three times. In the Morning
we weigh'd Anchor, and fell down, in order to go
to the Downs ; and we came up with them, and
fir'd at Captain Vaughan, and he would not bring
to. With that, our Captain order'd to have the

Barge, and Pinnace, and Long-boat to be mann'd,
to go after him. They follow'd him, and at laft

came up with him, and came up pretty near ; but
could not come fo near with the Long-boat, but
were fain to wade up to the Middle a Mile and
a half. We hoifted our Colours, in order to fight

them, and bore down ftill upon them, and they
would not fight our Men: And we took them
out ; and when they came aboard, the Englijhman
that was a Pilot was to have his Freedom, to pilot

them up the River. He confefs'd to the Captain,
that Captain Vaughan intended to burn the Ships
in the Harbour : And the next Day after the Pi-

lot had confeffed it, Captain Vaughan himfelf con-
feffed it on the Deck, that he came over with that

Defign.

Mr. Cowper. Who did he confefs it to ?

R. Bub. To the Boatfwain and Gunner, as he
was on the Deck, on the Larboard-Side 5 that he
came on purpofe to burn the Shipping in the

Harbour.

L. C. J. Did he confefs that himfef ?

R. Bub. Yes, my Lord.

L. C. J. Whereabout was this, at the Buoy in

the Nore ?

R. Bub. In the Downs, my Lord.
L. C. J. Where did the Ships lie that were to be

burn'd ?

R. Bub. At Sheernefs.

Mr. Sol. Gen. He own'd himfelf to be an Irijh-

man, did he not ?

R.Bub. Yes.

Mr. Cowper. And that he came from Calais ?

R. Bub. Yes.

Mr. Cowper. Had you any Difcourfe with him
about a Commiffion ?

R. Bub. No. But our Lieutenant and Captain

had, but it was not in my Hearing ; I will not

fpeak further than I heard, and what I can juftify.

Mr. Sol. Gen. Will you afk him any Queftions ?

Mr. Phipps. No.
Mr.
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Mr. Sol. Gen. Then call Mr. Jo. Crittenden, Mar-

fhalof Dowr-CVz/M?, (who was iworn.) Mr. Critten-

den, Pray what did you hear the Prilbner at the

Bar confefs of his Defign in coming to England ?

Mr. Crittenden. I did not hear him fay any

thing of his Defign.

Mr. Sol. Gen. What did he confefs ?

Mr. Crittenden. He confefs'd he was an Irijbman.

Mr. IVbitaker. Upon what Occafion did he con-

fefs that ?

Mr. Crittenden. When I enter'd him into my
Book, I afk'd him what Countryman he was.

Mr. Cowper. What are you?

Mr. Crittenden. I am the Marfhal of Dover-

Cajile.

Mr. Cowper. By what Name did he order you

to enter him ?

Mr. Crittenden. Thomas Vaughan, an Iri/hman.

L. C. J. Upon what Account did you enter him ?

Mi: Crittenden. As a Prifoner.

Mr. Cozvper. Did he fpeak any thing of a Com-
miffion ?

Mr. Crittenden. I did not hear him fay any

thing of that.

Mr. Pbipps. Have you your Book here ?

Mr. Crittenden. Yes, Sir.

Dr.OldiJh. Was he not in Drink when he faid fo ?

Mr. Crittenden. I believe he was not very fober,

indeed.

Mr. Phipps. Did you ever after hear him fay-

he was an Iri/hman ?

Mr. Crittenden. The next Day he deny'd it.

Mr. Cowper. When he had confider'd the Dan-

ger of it.

My. Crittenden. The next Day he was examin'd

by fome of the Juftices of the Peace.

Mr. Sol Gen. Was you by when he was exa-

mined by the Juftices ?

Mr. Crittenden. Yes.

Mr. SoL Gen. What did he then fay ?

Mr. Crittenden. Then he faid he was of Mar-
tenico.

Mr. SoL Gen. Set up Mr. Bullock (who was

[worn.) Mr. Bullock, Do you know the Prifoner

at the Bar ?

Mr. Bullock. Yes.

Mr. Sol. Gen. Pray what have you heard him

fay of his Defign that he came into England for ?

Mr. Bullock. He came to Dover about the 14th

of July, 1695, as I remember : I went with fe-

veral others, who were brought by the Captain of

the Coventry, and the Lieu tenant, and fome others :

And when we came thither, he there owned him-

felf an Iriftjman ; but when he went the next Day
to be examin'd, he faid he was of Martenico. He
told me he had that Barge from the Duke of Bul-

loign, and came on the Coaft, and was chafed in-

to the Flatts, where they took him.

L. C. J. Did you ever hear him fay he had

any Corn million from the French King ?

Mr. Bullock. I know nothing of that ; it was

late, and we did not examine him then ; but the

next Day , when he came to be examined, he

faid he was of Martenico.

Mr. Sol. Gen. What did he fay his Defign was ?

Mr. Bullock. He faid, that feeing the Boat at

Bulloign, he bought it of the Dake of Bulloign;

and the Duke afk'd him what he would do with

her ? And he faid, he would fit her up, and go
and take a Ship at Sea, that is, upon our Coafts.

Mr. Phipps. We are in your Lordfhip's Judg-
ment, whether we need give any Eyidcnce \ for

Vol.V.

we think they have not proved theirlndiftment:

For the Indictment fees forth, That the French
King fitted out the Loyal Clencarty, of which

Thomas Vaughan was Commander ; and that very

many Frenchmen, Subjects of the French King, zvere

put on board. Now the firit Witnefs fwears, there

were no Frenchmen ; and another fwears there

was one or two; another, that they were Foreign-

ers j but does not believe they were Frenchmen.

So there is no Proof of that Part of the Indict-

ment ; nor is there any Proof that he was Cap-
tain of the Loyal Clencarty : So that none can fay,

it is the fame Veffel mention'd in the Indictment.

Nor is any Aft of Hoftility proved •, for all the

Witneffes fay, that Vaughan never pretended to

attack them, but run from them. So that all they

depend on, to fupport the Indictment, is to prove

that he had a Defign to burn the Ships at Sheer-

nefs ; which will not ferve their Turn ; for the

Words of the Indictment are, ad prcsdandum fu-
per altum Mare. Now Sheernefs is not fuper altum

Mare, but infra Corpus Comilatus ; and then not

within the Indictment.

Mr. Cowper. The Words Ships atSheernefs, do
not imply, that the Ships lay within the Town of

Sheernefs, but off of Sheernefs, which is altum Mare.

Mr. Phipps. Then it is not in your Indictment ,

for that fays, at Sheernefs.

Mr. Cowper. No, off of Sheernefs.

Mr. Sol. Gen. It is no Contradiction, to fay the

Sea is within Part of a County.

Mr. Phipps. The Indictment fays ox Sheernefs.

Mr. Sol. Gen. Off of Sheernefs is the high Sea,

Mr. Phipps. Sheernefs is not the Buoy in the Nore.

.

Then you mult prove he was Captain at this Time

;

For the Indictment fays, Ad tunc fuit Capitaneus

& Miles.

L. C. J. One Overt- Aft of adhering to the

King's Enemies, is, that he put himfelf as a Sol-

dier on board the Ship.

Mr. Phipps. You will make one Part agree with

another, That the French King did fet out a Ship,

and gave him a Commiffion to be Captain of her,

L. C. J. The Witneffes have prov'd he acted

as a Captain.

Mr. Phipps. He was taken ; and fure, if he was

taken, he mult have his Commiffion with him.

Mr. Sol. Gen. Examine the Marfhal, he took an

Account of him : And by Direction of My.Vaughan
himfelf, he enter'd him as Captain •, and he en-

ter'd feveral Men in the Ship as Frenchmen, by
their own Direction. (Mr. Crittenden was call'd.)

Mr. Crittenden have you got your Book in which

you made the Entry ?

Mr. Crittenden. Yes, I have it.

Mr. Sol. Gen. By whofe Order did you enter

them ?

Mr. Crittenden. By the Direftion of Captain

Vaughan, the Prifoner at the Bar.

Mr. Cowper. How did you know he was a Cap-

tain ?

Mr. Crittenden. Becaufe he told me he was Cap-

tain, and I enter'd him as fuch in my Book.

Mr. Sol. Gen. Captain of what ?

Mr. Crittenden. The Loyal Clencarty.

Mr. Sol. Gen. Pray read your Entry in your

Book.

My. Crittenden. Thomas Vaughan, Captain, Irijb-

man, the 14th of July, 1695-, andfo of all the

reft of the Ship's Crew.

Mr. J. Turton. Did yoa write thefe in the Pre-

fence of Captain Vaughan ?
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Mr. Crittenden. Yes, in the fame Room where

he was.

Mr. Phipps. Did you write it by his Direction ?

Mr. Crittenden. For his own Part, by his Di-

rection •, and for the reft, by their Direction.

L. C. J. Take all the Circumftances together,

it is great Evidence, confidering what they were

about, and what Veffel they had. Mr. Crittenden,

can you tell how many Frenchmen were there?

Mr. Crittenden. I will tell you prefently. (He
counts them in his Book.) There were thirteen.

Mr. Sol. Gen. Did Captain Vaughan hear any

of them bid you enter them as Frenchmen ?

Mr. Crittenden. I cannot be pofitive in that, I

fuppofe he did j he was in the fame Room.
L. C. J. Do you expect Witneffes from France,

to teftify where they were born and chriften'd ?

Mr. Phipps. One Witnefs fays there was not

one Frenchman there.

L. C. J. Not to his Knowledge.

Mr. Sol. Gen. What do you know of his having

a French Com million ?

Mr. Bullock. I did not fee it.

Mr. Whitaker. Did he own his having any

French Commiffion ?

Mr. Bullock. I cannot tell.

Mr. J. Turton. He own'd himfelf a Captain.

Mr. Phipps. He might be a Captain in another

Ship, but not in this Ship •, they ought to prove

he was Captain at that Time, in that Ship, by

the French King's Commiffion.

L. C. J. All the Witneffes fay he acted as a

Captain at that Time.

M. Cowper. He own'd himfelf the Captain of

the Loyal Clencarty.

Mr. Bar. Powis. What can be plainer, than

that he own'd himfelf Captain ?

Dr. Qldijh. This feems to me a very ftrange

Proof, to be built only upon the Sayings or thefe

Perfons, that they were Frenchmen ; and this to a

Man who had no Authority to examine them,

when it might have been eafily prov'd in a regular

Way, in Cafe they had been fo ; they might have

been examined before a Magiftrate, and thereby

it would have appeared whether they were French

or no. And 'twas abfolutely neceffary in this Cafe,

becaufe of the Contrariety of the Witneffes ; for

the firfl Witnefs faid, there were no Frenchmen

aboard ; the next faid there were two Frenchmen

and a Dutchman ; and Crittenden faid, there were

thirteen. Now how can thefe be reconciled, un-

lefs there had been a legal Examination of the Par-

ties ? But the Thing we would chiefly go on is

this ; I think they have fail'd in the Foundation

of the Treafon ; that is, to prove the Prifoner a

Subject of this Crown •, neither is there the leaft

Colour of Proof thereof. At Night he came to

Mr. Crittenden, and is in Drink •, there he fays he

is an Irijhman : The next Morning, when he is ex-

amin'd before the Juftices, then he comes in a kind

of Judgment, and then fuch a Confeffion would

be of Moment ; but then he confeffes himfelf to

be a Frenchman of Martenico. Now, my Lord,

what Credit is to be given to thefe Confeffions ;

when before the Marfhal he fhall fay, I am an

Irijhman, and the next Day, when he is on Ex-

amination, he declares himfelf a Frenchman ; in

one Confeffion he is in Drink, in the other fober ?

Now, my Lord, I fay, what Proof is here ? Here

rhen the Foundation of the Treafon fails : For the

Indictment is, That he being a Subjetl of the King of

England, levies War. Now, my Lord, if this

Quality be not proved, all the reft of the Indict-

ment falls to the Ground : For it is impoffibie for
1

him to commit Treafon, where he is not a Sub-
ject ; becaufe there can be no Violation of Allegi-
ance. So that if he be a Frenchman, as he decla-
red before the Juftices, he cannot be guilty of
Treafon. So that here they have fail'd in the Foun-
dation of all ; that is, to prove him a Subject of
England. And becaufe they affirm him to be fo,

it lies on thofe that affirm it, to prove it. But,
perhaps, now they will fay, that thefe little Confef-
fions of his will throw the Burden of Proof on him.
By no Means ; when here is a ftronger Prefump-
tion on the other Side, a meer extrajudicial Saying
to Seamen, that he is an Irijhman, cannot ballance
his Confeffion examined before the Juftices, where-
in he fays he is a Frenchman ; and fo can never
throw the Burden of Proof on him. Therefore
it lies on them that affert this to prove it. But,
my Lord, tho' it doth not lie on him, yet we will
prove him to be a Frenchman, and born at Marte-
nico, by thofe that were at the Chriftening of him,
and have known him from Time to Time ever
fince. And becaufe they fay, he can fpeak
Englijh, if you pleafe to examine him, you fhall

hear him fpeak natural French ; fo that that can-
not prove him to be a natural Irijhman.

Mr. Phipps. Such a Saying of a Foreigner will
be of no great Weight ; becaufe, if a Man go into
a foreign Country, he may fay he is that Country-
man to get the more Favour.

L. C. J. What, to hang himfelf?

Mr. Phipps. No, my Lord, a Man that comes
into a ftrange Country, may very well think he
fhall find better Ufage, by pretending to be of
that Country, than by owning himfelf to be a
Foreigner. But we will prove Vaughan to be a
Frenchman. Call Robert French. {Then Robert
French was Jworn.) Mr. French, Pray give the
Court and Jury an Account, whether you know
Mr. Vaughan, the Prifoner at the Bar, and how
long you have known him, and what Country-
man you take him to be, and the Reafon why.

Rob. French. I have known him this fourteen

Years.

Mr. Phipps. Where did you fee him then?

Rob. French. I faw him in Saint Chrijlophers.

Mr. Phipps. Pray give an Account how you
came to know him.

Rob. French. About fixteen Years ago I was at

Mount-Surat, and I came to 5/. Chriflophers, and
there I chane'd to come into Englijh Ground, a-

mong the Factors ; and fo they brought me to the

French Ground ; and coming there, I was in Com-
pany with feveral others that Night, and it hap-
pened I was told there was one Mr. Vaughan there \

and I coming acquainted with him, he fhew'd me
this Youth (he was a Youth then :) He told me
he was his Son, and recommended him to me, be-

caufe he look'd on me to be a Man in Truft and
Bufinefs.

Mr. Phipps. From that Time what has he been

reputed ?

Rob. French. A Sea- faring Man.
Mr. Phipps. But what Countryman ?

Rob. French. To be born in Martenico.

Mr. Phipps. In whofe Dominions is that ?

Rob. French. In the French King's Dominion.
Mr. J. Turton. What Occafion had you to dif-

courfe of the Place of his Birth ?

Rob. French. Becaufe his Father was look'd

upon to be a Frenchman.

Mr.
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Mr. J. Turton. His Father was a Frenchman ?

Rob. French. Yes, my Lord, and lived at Mar-
ienico.

Mr. Camper. How old might he be at that Time ?

Rob. French. About Fifteen or Sixteen.

Mr. Coivper. How came you to be talking ofhis

Birth, and with whom ?

Rob. French. One that was talking with me,

told me, his Name was Vaughan, and that he was

born there.

Mr. Cowper. What introdue'd this Difcourfe?

Flow came he to tell you this, that he was born

in that Place ?

Rob. French. His Father told me fo.

Mr. Cowper. You were talking of one Vaughan

of his Name : How many were in Company when
there was this Talk ?

Rob. French. There were many of them.

Mr. Cowper. Name them.

Rob. French. It is fo long ago I cannot remem-

ber them.

Mr. Cowper. Name as many as you can ofthem,

as many as you do remember.

Rob. French. One Mr. Bodiken, a Factor.

Mr. Cowper. Whoelfe?
Rob. French. Several others,

Mr. Cowper. You named one Vaughan before.

Rob. French. Yes, I did.

Mr. Cowper. But you had forgot him now.

Rob. French. No, there was one Vaughan.

L. C. J. Were there any more ?

Rob. French. Yes, there was ; I remember the

Company that went along with me.

L. C. J. Who were they ?

Rob. French. There were feveral Paffcngers that

went over with me.

L. C. J. How came you to talk of this Man's
Nativity ?

Rob. French. Becaufehis Father faid, he had not

been out of the Ifland in twenty Years; (At which

the People laugh'd.)

Mr. Cowper. What Place was this Difcourfe

in?

Rob. French. At St. Chrijlophers.

Mr. Cowper. How did his Father's faying, he

had not been out of that Ifland in twenty Years,

prove his Son was born there?

Rob. French. Becaufe he recommended him to

me as a Sea- faring Man.
Mr. Cowper. What is that a Reafon of? What

is that to his being born at a Martenico?

Mr. J. Turton. What Countryman are you ?

Rob. French. I am an Irifhrnan born.

L. C. J. His Father acknowledg'd himfelf to

be an Irijhman born ; Did he not?

Rob. French.No, my Lord, he did not fay where
lie was born : I do not know.

Mr. J. Turton. Have you continu'd any Ac-
quaintance with Mr. Vaughan. fince ? How long
did you flay at St. Chrijlophers?

Rob. French. I ftay'd but fourand twenty Hours,
to take in Water.

L. C. J. How long was it after this, before you
•faw this Gentleman, Captain Vaughmf

Rob. French. I neverfaw him fince, till I faw him
in London. (Then the People laugh'

4

'd.)

L. C. j. Pray Gentlemen have Patience. How
do you know now that this is the fame Man, that

you law fourteen Years ago ? For there muft be a
great Alteration in a Man in fourteen Years Time,
from what was at that Time, being but fifteen

Years of Age.

Vol, V.

Rob. French. I believe in my Confcience this is

the Man.
L. C. J. Can you take it upon your Oath he is

the Man ?

Mr. Bar. Powis. In what Language had you the

Difcourfe?

L. C. J. How long were you in Company with
him and his Father?

Rob. French. I believe five or fix Hours.
Mr. Bar. Powis. In what Language was this Dif-

courfe with his Father ?

Rob. French. My Lord, he fpoke Englijh, a Sort
of broken Englijh.

L. C. J. Where do you live your felf?

Rob. French. I live in Ireland.

L. C. J. How long have you lived there?

Rob. French. Nine or Ten Years.

L. C. J. Whereabout in Ireland?

Rob. French. In Connaught.

L. C. J. Nine or Ten Years?

Rob. French. Yes, my Lord.

Dr. Littleton. Did not Captain Vaughan, nor his

Father fpeak Irijh to you in that fix Hours ?

Rob. French. No, my Lord.

Mr. Juftice Turton. How long have you been in

England?

Rob. French. Not above two Months

.

Mr. Juftice Turton. Did you hear of Captain

Vaughan being to be try'd ?

Rob. French. No, my Lord.

Mr. Juftice Turton. How did he come to hear of

y ou then ?

Rob. French. I heard he was in Town.
L. C. J. It is aftrange Thing •, you have a moft

admirable Memory, and Captain Vaughan has as

good aMemory as you •, that you fhould never have

any Intercourfe for fourteen Years, and yet fhould

remember one another after fo long a Time. It is a

wonderful Thing too, that when he could not

know you were in Town, yet he fhould call you a

Witnefs on his Behalf; fure he mull have the

Spirit of Prophecy.

Rob. French. He did not fend to me at all.

L. C. J. How did you come to be here then ?

Rob. French. I will tell you. It was my Cuftom

always to go and fee Prifoners j and I heard there

were Prifoners in Newgate ; fo I went to Newgate,

and I met with one Dwall; and I afk'd him of

another Gentleman that was there ; and I went

to the other Side by Chance, and I met with Cap-

tain Vaughan.

L. C. J. What was thy Defign ? Why didft thou

vifit Newgate?

Rob. French. Becaufe it was my Cuftom, becaufe

it was an Aft of Charity.

L. C. J. Did you go to Newgate out ofCharity ?

Rob. French. I went to fee my Friend, and carri-

ed a Letter to him. I went out of Charity.

Mx.Phipps. You were in the IVejl-Indies,upon the

French Ground ; don't they fpeak Englijh on the

French Ground,and French on the Englijh Ground ?

Rob. French. Yes.

Mr. Cowper. So they do here. Did you ever

fee Captain Vaughan before that Time ?

Rob. French. No.
Mr. Whitaker. Did you vifit lately any other

Prifoners in Newgate, befides Captain Vaughan?

Rob. French. Yes.

Mr. Whitaker. Give their Names.

Rob. French. Ihavevifited Mr. Noland, and ano-

ther Gentleman that is with him ; and I went into

the Houfe and drank with him there.
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Mr. Whiiaker. What is that other Gentleman's
Name ?

Rob. French. I do not remember his Name at

prefent ; but he is a Companion of Mr. Noland's.

Mr. Whitaker. Do you know him if you fee

him ?

Rob. French. I, I would.

L. C. J. Treby. How long have you been in

England?

Rob. French. But two Months.
L. C. J. Treby. Have you ufually vifited Pri-

foners in former Years ?

Rob. French. My Lord, where-everlhavebeen,

it was my Cuftom to do fo.

L. C. J. Treby. But how doth it confift, that

you, who are an Irifhman, mould come hither to

vifit Prifoners in Newgate ?

Rob. French. I can prove under my Lord-Mayor
ofDublin's Hand, that I came here upon Bufinefs ;

and I went to the Prifon to vifit the Prifoners for

Charity-fake, and did beftow it according as I was

able.

L. C. J. You had beft flay there, and not go
away ; for we may have Occafion to afk you fome
Queftions.

Mr. Cowper. Do you not ufe, out ofCharity, to

be Evidence for them ?

Rob. French. No, never before in my Life.

Mr. Whitaker. What other Prifons have you vi-

fited, befides Newgate ?

Rob. French. I did vifit none,

L. C. J. Treby. Had you no Charity for other

Prifons ?

Mr. Bar t Powis When you fo vifit Prifons, on

what Account is it ? Is it to give ghoftly Advice?

Rob. French. Upon a charitable Account, my
Lord.

L. C. J.. Ghoftly Advice and Charity.

Mr. Phipps. Where is Mr. Lefleur? (He did not

appear.) Call Mr. Gold, (who appeared.)

Gl. of Arr. That Man is attainted, but pardon-
ed.

Mr. Phipps. Mr. Gold, how long have you
known Captain Vaughan ?

Mr. Gold. I never knew Mr. Vaughan, before I

faw him in the Marjhalfea.

Mr. Phipps. Is Monfieur Lefleur here ? Is Mr.
Deherty here ? (Mr. Deherty appeared and was
[worn.)

Mr. Phipps. Do you know Mr. Vaughan, the
Prifoner at the Bar?

Mr. Deherty. Yes.

Mr. Phipps. How long have you known him ?

Mr. Deherty. Five Years.

Mr. Phipps. What has he been reputed all along,

fince you have known him?
Mr. Deherty. A Frenchman.

Mr. Phipps. Did you know him in France?
Mr. Deherty. Yes, and he was reputed a French-

man there.

Mr. Juftice Turton. What Occafion had you
to enquire into that, the Place of his Nativity ?

Mr. Deherty. I did not enquire at all ; but one
that was his Servant, was my Comrade a great

while.

Mr. Phipps. Now we will prove where he was
chriftened, by one that was as his Chriftening.

Mr. Da/cine. (He appear'd and flood up, being

/worn, andfpoke in French to the Court, pretending

he could not [peak Englifh.)

L. C. J. If he cannot fpeak Engli/h, there mull

be an Interpreter.

Thomas Vaughan, 8 Will. III.

Mr. Sol. Gen. They mtift find an Interpreter, he
is their Witnefs.

Then a Per/on in Courtflood up, and told the Court
he couldfpeak Englifh as well as he ; that he had
been a Bailiff's Follower forfeveral Years.

L. C. J. You can fpeak Englifh, can you not ?

Mr. Dafcine. I will fpeak as well as I can.

King's Meffenger. I am a MefTenger to the Kino-
Do you know me ?

Mr. Dafcine. Yes.

L. C. J. Prithee fpeak Englifh.

Mr. Dafcine, As well as I can, my Lord, I will
fpeak.

Mr. Phipps. Are you fworn ?

Mr. Dafcine. Yes, my Lord.
Mr. Phipps. Do you know Captain Vaughan ?
Mr. Dafcine. In 1669, I was in St. Chriftophers;

I went from Roan, and from thence I went with
Hats and Cloth to Crebeck, and had a Letter to one
Thomas Williams, a Factor in Martenico. And af-
ter I had done, as I was coming away, Mr. Willi-
ams defired me to go to a Chriftening, a Mile and
half from Port-Royal. He told me, there was one
Mr. Vaughan had a Plantation there, and defired
him to be Godfather. And about two Days after
I went from Port-Royal to St. Chriftophers again,and
I came to Roan again in a Ship called St. Jofeph.
So in 1677, I went to St. Chriftophers again, and
from thence to Martenico, to Mr. Williams; I afked
him, what is become of that young Man we were
at the Chriftening ? and fo he fhewed me him that
is here (pointing to the Prifoner.)

L. C. J. That was in 1677 -
?

Mr. Dafcine. In 1677. So I came from Port-
Royal'; I went to St. Chriftophers, andfo took Sail,

and came to France again. And 13 Years a°-o I

went to St. Chriftophers again, and to Mountferat,
and Martenico ; and fo when I was at Martenico,
and afked Mr. Williams of this young Man, that I

was at his Chriftening, and. he faid, he is at fuch
an Houfe, and I faw him there.

L. C. J. Thirteen Years ago.

yix.Dafcine. And we went and drank Punch to-

gether, and I came back for Roan.

L. C. J. When did you fee him fince that?

Mr. Dafcine. Never till I faw him here a Pri-

foner.

L. C. J. How do you know he is the Man ?

Mr. Dafcine. He has a Bruife in his Side.

Mr. Phipps. What was the Gentleman's Name,
at the Chriftening of whofe Child you were?

Mr. Dafcine. Thomas Vaughan.

Mr. Phipps. What was the Child's Name ?

Mr. Dafcine. Thomas Vaughan.

Mr. Phipps. When you went the next Time to

Martenico, did Mr. Williams, you fpeak of, that

was the Godfather, prefent this Perfon, Captain

Vaughan, to you, as the Man who was then chri-

ftened ?

Mr. Dafcine. Yes, the next Time.
Mr. Phipps. Now is Captain Vaughan, that ftands

at the Bar, that very Gentleman ?

Mr. Dafcine. I am fure it is he.

L. C. J. You fay this Meeting was about 1669 ?

Mr. Dafcine. Yes.

Mr. Sol. Gen. Pray what was the Reafon you were

fo inquifitive to know what became of that Perfon

that was chriftened when you was there?

Mr. Dafcine. Becaufe I being at the Chriftening,

I afk'd him how the Child did ?

L.C.J.



1696. O. B. for High-Treafon on the High-Seas. 29
L. C. J. How came you to take fuch extraor-

dinary Obfervation of that Child ? Was he fuch

a remarkable Child ?

Dr. Newt07i. Where were you born ?

Mr. Bafcine. In France.

Mr. Whitaker. What are you?

Mr. Bafcine. A Barber by Trade.

L. C. J. What Employment have you ?

Mr. Bafcine. An Officer in the Marfhal's Court

fometimes.

Mr. Tuftice Turton. What was this Man's Fa-

ther, what Sort of Man was he ?

Mr. Bafcine. A tall Man.

Mr. BaronPowis. What was his Father's Name?

Mr. Bafcine. Thomas Vaughan.

Mr. Juftice Turton. Was his Father living when

you was there the fecond Time ?

Mr. Bafcine. The lad Time I was there I did

not fee his Father, but I faw his Father the fecond

Mr. Juftice Turton. But you faw Mr. Williams,

his Godfather.

Mr. Bafcine. Yes.

Mr. Phipps. Call Simon Banneaun.

Tbo. Vaughan. My Lord, he is fick, and not

able to come out of his Bed.

Mr. Phipts. Call Francis Harvey. (Who was

fworn.)

Mr. Phipps. Do you know Captain Vaughan ?

Francis Harvey. Sir, in the Year 1693, I was

in France, with one Captain Bontee, who was ta-

ken Prifoner in Auguft the fame Year ; and my
Captain he had the Liberty to go up to Paris

with a Guard, for his Pleafure, and to learn the

Speech. And, as it happened, we came to lodge

in a Street, called Dolphin Street, at the Sign of the

Crown i
and there was fome Gentlemen that were

there to learn the Speech, that were my Country-

men ; and there was a young Man there, and

he was acquainted over the Way, where this Gen-

tleman, Captain Vaughan, lodged ; he lodged at

his Aunt's, that fold Silks ; her Name was

Madam Wotton ; I law this Gentleman there ; I

am fure it is he , and with that I came acquainted

with him, as well as the reft.

Mr. Phipps. What was he reputed there ?

Fr. Harvey. A Captain of a Ship.

Mr. Phipps. What did he go for there ? A
Frenchman, or an Englifhman, or an Irifhman ?

Fr. Harvey. He went for a Frenchman, as I

heard •, one Time his Aunt, fhe faid, that he was

born in the Weft-Indies, at Martenico, and that he

was her Sifter's Son, that lived in Martenico.

Mr. Sol. Gen. You fay he was a Captain of a

Ship ; what Ship ?

Fr. Harvey. That I cannot tell.

Mr. Sol. Gen. When was that?

Fr. Harvey. In 1693.

Mr. Phipps. Is Mr. Lefleur here ?

CI. of Arr. He is a Prifoner in the Savoy ; he

was taken in the fame Ship with Mr. Vaughan.

Mr. Phipps. It is reafonable he fhould have

been here, to give an Account of the Prifoner.

L. C. J. Then they fhould have taken care to

have had him here. Have you any more Wit-

nefTes ?

Mr. Sol. Gen. I think we have given fufficient

Evidence that he is an Irijhman : But now we
fhall (hew you, that all your Witneffes have given

a very extravagant Evidence to prove that he

is a Frenchman. All he hopecMor was, that the

Profecutors for the King could not be able to

prove him an IrifJjman ; he believed there were
but three Men could prove him fo ; that was Ba-
vid Creagh and two more ; and fo he writes to
Bavid Creagh, and tells him, That his Life was in

his Power, and he hoped he and the other two would
•not difcover it. This Bavid Creagh was his Neigh-
bour in Ireland; we will call him to prove that
Capt. Vaughan was born at Galloway in Ireland.

Mr. Whittaker. And here is his Letter under
his Hand. Bring Bavid Creagh. [Who was
fworn.)

Mr. Cowper. I defire, before he give his Evi-
dence, he may look upon thofe that have given
Evidence about the Prifoner, one by one. (Then
he look'd upon Robert French. ) Mr. Creagh, do
you know him.

Bav. Creagh. No. (Then he looked upon the refi.)

Mr. Cowper. Have you had any of thefe Men
come to you on a Meffage ?

D. Creagh. No, Sir.

Mr. Sol. Gen. Do you know Thomas Vaughan,
the Prifoner at the Bar ?

D. Creagh. Yes, I do.

Mr. Sol. Gen. How long have you known him ?

D. Creagh. About two Years.

Mr. Sol. Gen. Was that your firft Acquaintance
with him ?

D. Creagh. Yes.

Mr. Sol. Gen. What Place was he born at, as

you have heard ?

D. Creagh. At Galloway in Ireland.

Mr. Sol. Gen. From whom did you hear it?

B. Creagh. From all Perfons that I have heard
fpeak of him.

Mr. Sol. Gen. Did he ever own to you that he
was born there ?

B. Creagh. Yes, oftentimes in my Company.
Mr. Sol. Gen. Did you ever receive a Letter

from him about your giving Evidence in this

Matter ?

B. Creagh. Yes, Sir.

Mr. Sol. Gen. Do you know this Letter ? (IVhich

was Jhewn him.)

D. Creagh. Yes, Sir.

Mr. Sol. Gen. Do you know his Hand ?

D. Creagh. Yes, I partly know it.

Mr. Whitaker. Did you ever fee him write ?

B. Creagh. This is the Letter I received from
him.

L. C. J. Read it. Do you think it is his Hand ?

B. Creagh. I cannot fwear it ; but I believe it

is his Hand.
Mr. Phipps. Have you feen him write ?

D. Creagh. I have feen him write feveral Times.

L. C. J. Do you believe it is his Hand ?

B. Creagh. Yes, my Lord, but I cannot

fwear it.

[Then the Letter was read.~\

To Mr. Bavid Creagh, in Newgate, Thefe.

Mr. Creagh,

I
Have fome Affurance that Mr. Whitaker has

no Witnefs to prove me a Subjecl of England,

hut you, and two more, which 1 am glad of with all
,

my Heart : 1 hope I may have none againft me that

wifh me worfe than you and Capt. Etherington.
v
If

Mr. Whitaker has not fworn you yet, I hope you

will not appear againft me. I declare, if I had

more than my Life, I would lay it in your Hand.

I am like to be fent to Newgate this Bay, and it

is like you and fome more will be fent here, that we
may
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'may not talk together, the Dutch Dogs took from
me Eleven hundred Dollars in Money, which certainly

troubles me more than the Thoughts of Death, which I
value not a Straw ; but I hope in four or five Days
to be Supplied. 1 fear they will keep me clofe. I
have all the Liberty imaginable here to write, and my
Friends fuffered to fee me. I can fay nothing that
is comfortable, but 'that I am very well in Health,
and nothing concerned, if my Money come in time.

Friday Morning. T. Vaughan.

Mr. Phipps. Is that Letter proved ? That is

not to the Purpofe ; nor of any Weight, con-
fidering who proves it.

L. C. J. No, that none could prove him a
Subject, but he and two more ?

Mr. Sol. Gen. We will produce only one Wit-
nefs more. Call Mr. Jo. Rivet. The Court being
informed by fome Gentlemen then on the Bench,
that there was a Gentleman then in Court, one
Mr. Rivet, who being of Galloway, could proba-
bly give fome Account of the Prifoner ; he was
immediately called, and required to depofe what
he knew.

J. Rivet. My Lord, I am forry I am called,

where Life is concerned, when I came hither only
out of Curiofity -, but the Service I owe to this

Government, obliges me to fpeak what I know,
now I am called to it. (Then he was fworn.)

Mr. Sol. Gen. Do you know the Prifoner at

the Bar ? What Countryman is he ?

Jo. Rivet. I have known him a great many
Years ; we were Children together in the fame
Town ; we liv'd in Galloway in Ireland. I knew
his Father, and Mother, and Brothers, and Si-

llers ; and I remember him a Child, as long as I

can remember any thing, I cannot determine to

a certain Number of Years ; and I remember him
not only a School-boy, but alfo an Apprentice to

one Mr. Coleman. And I wonder very much at

what Mr. French fays, for by the Name and Place

of his Birth, he mult have fworn what he knows
to be otherwife •, for the Frenches are a Family in

Galloway ; his Father was an honelt Gentleman,
and went over into Ireland in the Rebellion, in

164.1. and he there married a Woman, a Native
of Galloway, and had feveral Children, one of
which, in the latter End of King Charles's Reign,
turned Papift, and I believe the Grief for it

haften'd his Father's Death. I own Part of the

Evidence may be true, about his being in the

Wefl-lndies ; but his Mother, I believe, was ne-

ver out of Ireland in her Life.

Dr. Oldifh. What was his Father's Name?
Jo. Rivet. John.

L. C. J. You fay, you knew this very Gen-
tleman an Apprentice to one Tho. Coleman at Gal-

loway.

Jo. Rivet. I did fo, my Lord.

L. C. J. How long is it fince you faw him ?

Jo. Rivet. I cannot be pofitive, I think at the

Reduction of Galloway in 1691. I cannot fay

whether at or after ; but I faw him about that

Time, and knew him, and have known him
from a -Child; I knew him a School-boy, and
knew his Brothers.

Mr. Juftice Turton. What Year did vou know
him firtt ?

Jo. Rivet. I dare not be pofitive ; I remember
him particularly well.

L. C. J. Are you fure this is the Man ?

Jo. Rivet. I know him as well as any Face t
ever faw. I came accidentally into Court out
of Curiofity ; and one that knew me, that was
of Galloway, gave Account to the King's Counfelj
and fo I am called to give Evidence.

L. C. J. Do you know this Robert French ?

Jo. Rivet. I cannot fay I know him, for I fee
him but in the Dark ; if I f3w him in a better
Light, it may be I may. (Then Robert French
was fet up for Mr. Rivet to fee him.) I think I
recollect the Face, I am not certain.

L. C. J. Do you know this Gentleman ?

Rob. French. No, my Lord.
L. C. J. Where did you live ?

Rob. French. In Connaught.

L. C. J. Did you know John Vaughan of Gal-
loway ?

Rob. French. I have heard of him, my Lord.
Mr. Baron Fowls. What Trade was the Pri-

foner's Father ?

Jo. Rivet. He had the Market feveral Years ;

he lived very well, and kept a Publick Houfe in
the Town.

Mr. Phipps. Did you know any other Tho.
Vaughan but this ?

Rob. French. No, not in Galloway.

Jo. Rivet. This may be a Confirmation of what
I fay ; if it be the fame Gentleman, his Hair is

reddifh.

L. C. J. Pull off his Peruke. (Which was done.)

T. Vaughan. My Hair is not red.

L. C. J. How are his Eye-brows ?

T. Vaughan. A dark brown, my Lord, the

fame as my Wig.
Mr. Baron Powis. Let Some-body look on it

more particularly. (Then an Officer took a Candle,

and look'd on his Head, but it zvas floaved fo clofe, the

Colour could not be difcerned.)

Mr. Phipps. We can give an Anfwer to this,

my Lord •, we mall prove that there was one
John Vaughan at Galloway, and he had a Son Tho-

mas, that died ten Years ago. As for Mr. Rivet,

he is a mere Stranger to us, we know nothing of
him ; and, by what I can perceive, he comes in

as a Volunteer, not fubpcena'd by either Side.

And for Mr. Creagh, we fhall fhew he is not to

be credited in any thing •, for we fhall prove him
guilty of Felony, and that he fwore, that if his

Brother would not fupply him with Money, he

would fwear Treafon againlt him, and fhop him
in Newgate, and that he fhould not come out till

he came upon a Sledge ; and if fo, there is No-
body furely can believe he will ftick at Perjury or

Forgery, or any thing elfe which may be for his

Advantage. Call Mr. Chrifiopher Creagh. (Who
was fworn.

)

Mr. Phipps. Pray do you know David Creagh t

C. Creagh. Yes.

Mr. Phipps. Is he any Relation to you ?

C. Creagh. Yes, he is my Brother.

Mr. Phipps. Give the Court and the Jury an

Account what you know of your Brother.

C. Creagh. It is an unnatural Thing to come on
this Occafion, and I am forry I am called upon-

this Account.

D. Creagh. Speak what you have to fay ?

Mr. Phipps. What do you know of your Bro-

ther, whether you have not found him guilty of

Healing any thing ?

C. Creagh. My Lord, I am upon my Oath, I

have known fomething of it, he has ilolen iome

Gold from me.
L. C. J.
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L. C. J. You pretend to be lb very nice ; you

are to ani'wer to what you know of his Reputa-

tion in general, and of his Way of Living.

C. Creagh. His Reputation has been but very

flender, I am very forry for it •, feveral in the

Court can give Account of it, as well as I. He
ferved a Relation of his in Newcaftle ; he ferved

there fome Time, and came to Town, and came

to mc, and depended upon me, and I fubfifted

him •, and he took an Opportunity one Day, when

I and my Wife were gone abroad, and No- body

at home but the Maid, and went up Stairs,

where my Wife's Room is, and there being a

Safh-window, he opens it, and took out of my
Wife's Clofet feveral Pieces of Gold.

L. C. J. How did you know that he did it ?

C. Creagh. I found it out afterwards ; he was

my Brother, and therefore I did not profecute

him. I did not know he had it, till afterwards,

that I found to whom he had difpofed of the

Gold. I inquired who was in the Houfe, and

thought the Maid had it j and fhe faid none had

been there but my Brother ; and he at laft owned
the Fact, and I had it again.

L. C. J. Have you any more to fay of your

Brother ?

Mr. Pbipps. Did he ever threaten to fwear

againft you ?

T. Vaitghan. Or me ?

C. Creagh. He has been confined in Newgate

eighteen Months, and I fubfifted him in Charity ;

I allowed him all along ; and he has been

fending to me by feveral Meffages, that if I fub-

fifted him not with more Money than I did allow

him, he would fwear me into a Plot.

L. C J. Did he tell you fo ?

C. Creagh. No, but he has fent me Word fo.

L. C. J. Is the Man here that he fent this Word
by?

C. Creagh. Yes, the Man is here.

Mr. Phipps. Let him ftand up.

L. C. J. Where do you live ?

C. Creagh. In Watling-ftreet ; I am a Merchant

;

I declare it is not in Favour or Affection, but

only in Confcience, that I declare this.

D. Creagh. This is only to hinder me from

giving my Evidence againft a Merchant that I

have taken up.

T. Vaughan. What Character had he in Spain ?

[Then David Creagh /poke, but was not heard.']

L. C. J. What do you fay of the Gold ?

C. Creagh. He had it, my Lord.

D. Creagh. Why did you not profecute me
then, if I had it ?

L. C. J. You are not fure he took the Gold.

C. Creagh. I was fo fure he had it, becaufe I

had it from him again by another Hand.
L. C. J. Did he tell you fo, that he had it ?

C. Creagh. No, but I had a Letter about it.

L. C. J. Where is that Letter ?

C. Creagh. I have it not here.

L. C. J. Give not an Evidence of a Letter,

without the Letter were here ; it ought to have
been produced.

Mr. Phipps. Call Chrijlopher Heyden. (He was
fworn.) Do you give the Court an Account what
David Creagh has faid to you of fwcaring againft

any Body.

C. Heyden. Several Times, when my Mailer
has fent me to him, to pay him Five Shillings

or Five and Six-pence a Week, to fub-a Week,
lift him.

Dr. Oldiflj. Who are you Servant to ?

C. Creagh. He is my Servant.

C. Heyden. This David Creagh has often told

me, that I fhould tell his Brother, that if he
would not fupply him with more Money^ he
would fwear againft him. When I came to the

SeJJions-Houfe, when the Pirates were tried the
firft Time, I was going thro' the Bail-dock, where
this David Creagh called to me ; and I afked him
what he did there ? He faid he was to be Evidence
againft Captain Vaughan. No certainly, faid I,

you do not know him, do you ? Says he, Here's
the Thing, it had been better for me that I had
been an Evidence againft him before this j and I

am forced to be an Evidence againft him, to fave
my felf : And he bid me tell his Brother, God
damn his Soul to all Eternity, if he did not fend
him Supply that Day, he would have him in New-
gate, and that he fhould not come out again, till

he came out upon a Sledge ?

L. C. J. Did he fay fo ?

C. Heyden. Yes, my Lord.
C. Creagh. How long is it agon, Mr. Heyden?
C. Heyden. It was the Day the Pirates were

tried j more than that, here was Mr. Wrath's
Man was with me at the fame Time -, and be-
caufe he fhould not hear what you faid, you took
me to the Door.

Mr. Pbipps. Is Daniel Bryan here ? (He appear-
ed and was /worn.)

Daniel Bryan. I was fubpoena'd here for 1 know
not what ; for I know not Captain Vaughan.

Mr. Phipps. Give me Leave to afk you a Que-
ftion : Do you know, or have heard of David
Creagh ?

Daniel Bryan. Yes, Sir.

Mr. Phipps. Will you give an Account of what
he has faid of fwearing againft any Body ?

Daniel Bryan. He has threaten'd his Brother
feveral Times, that if he would not fend him Re-
lief, he would bring him in for fomething, and
would inform againft him.

Mr. Phipps. Did he fay he would fwear againft

him ?

Daniel Bryan. He did fay he would inform
againft him.

Mr. Phipps. What did you hear him fay of
fwearing againft any one ?

Daniel Bryan. He faid, he had rather others

fhould perifh, than himfelf.

Mr. Whitaker. This Man was condemned for

the fame Crime.

Mr. Phipps. Mr. Vaughan, have you any other

Witneffes ? Call Creighton. (Who was /worn.)

What Countryman are you ?

Creighton. A Connaught Man, I was born in

Galloway ; I believe Mr. Rivet knows me.

Mr. Phipps. Did you know one John Vaughan,

that lived at Galloway ?

Creighton. I know him very well.

Mr. Phipos. Do you know the Prifoner at the

Bar ?

Creighton. No.
Mr. Phipps. Do you remember* that that John

Vaughan had a Son Thomas, and what became of

him ?

Creighton. Yes, he had a Son Thomas % but I

understood that he went fomewhere into the

Country, and there died • and' it was fpread all

about the Town.
Mr.
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Mr. Phipps. Do you know what he died of ?

Creighton. I cannot tell.

L. C. J. How long ago did he die ?

Creighton. About ten Years ago. I knew all

the Brothers.

Mr. Phipps. Did you know that Thomas

Vaughan ?

Creighton. I knew him very well.

Mr. Phipps. Is that Gentleman, the Prifoner,

he?
Creighton. No.
Mr. Phipps. Do you believe that is not the

Man?
Creighton. I believe not.

Mr. Phipps. Did you ever know any other

Thomas Vaughan ?

Creighton. No.
Mr. Juftice Turton. Had not John Vaughan a

Son Apprentice at Galloway to one Thomas
Coleman ?

Creighton. No, as I know of. /

Mr. Juftice Turton. How old was that Son,

Thomas Vaughan, when you knew him ?

Creighton. I was born at the next Door to that

Thomas Vaughan that was reputed to be dead.

Mr. Juftice Turton. Was not that Thomas
Vaughan Apprentice to Mr. Coleman ?

Creighton. I cannot certainly tell.

Mr. Juftice Turton. How old was that Thomas

Vaughan when he went away from Galloway ?

Creighton. I cannot tell.

Mr. Juftice Turton. What is your own Age ?

Creighton. My Age is about Five and Twenty.

L.C.J. You have not feen him in ten Years?

Creighton. No, my Lord.

L. C. J. Can you take it upon your Oath, this

is not the Man you faw ten Years ago, that Thomas

Vaughan you knew ?

Creighton. Yes, my Lord.

L. C. J. How old was he when you were ac-

quainted with him ?

Creighton. I cannot tell certainly ; I believe he

might be about fifteen.

L. C. J. How long is that fince ?

Creighton. Ten Years.

L. C. J. What is your Name ?

Creighton. Creighton.

Mr. Cowper. You fay you knew him ten Years

ago •, pray what fort of Perfon was he, and how
did he differ from this Man ?

Creighton. He was better fet, and not quite fo

tall as this Man, and full of the Small-Pox •, he

was the quarrelfomeft Boy in the whole Town.
Mr. Sol. Gen. You fay he was not quite fo tall

as this Man.
Creighton. No, he was not quite fo tall.

Mr. Sol. Gen. Do you think he might not grow
fince ? This was ten Years ago, when he was but

fifteen Years old.

Mr. Cowper. You knew him at Fifteen ; how
long had you known him ?

Creighton. From my Infancy, 'till he departed

the Town.
Mr. Cowper. During all that Time, what Em-

ployment was he in ? Tell fome Circumftances.

Creighton. I think this Vaughan went to one

Mr. RujfeFs School.

Mr. Cowper. What to do ?

Creighton. To learn to write and read.

Mr. Cowper. And was he not an Apprentice in

that Time ?

Creighton. I cannot tell.

you

Alderf-

Mr. Cowper. Were you acquainted with him
Creighton. Yes.

L. C. J. You lived next Door to him
; fu

muft be acquainted with him ?

Creighton. He was a fighting Boy, for I remem
ber he did once thrafh my Coat foundly.

L. C. J. W7 here do you live now ?

Creighton. At the Caftle and Falcon in
gate-ftreet.

L. C. J. What Trade are you ?

Creighton. A Shoemaker.
Mr. Baron Powis. How long have you lived

here ?

Creighton. This ten Years.

Mr. Baron Powis. What did that Thomas
Vaughan die of,

_
that you fay was dead before you

came away, as it was reported up and down ?
Creighton. I cannot tell.

Mr. Cowper. Juft now you faid he went away
from Galloway, and it was reported there that he
was dead ten Years ago ; now you fay you have
been in England ten Years.

Creighton. I came into England about ten Years
ago.

Mr. Cowper. Did you hear, it at Galloway be-
fore you came away ?

Creighton. I heard it at Galloway before I came
to London ; and there are many can teftify that
there was a Report that he was dead.

Mr. Juftice Turton. How long was he gone
from Galloway before you came away ?

Creighton. I cannot fay to an Hour •, I heard he
was dead. .

L. C. J. Well, well, he went away from Gal-
loway.

Mr. Juftice Turton. Have you not been here
twelve Years ?

Creighton. I think not ; I came a little before
the Revolution.

Mr. Juftice Turton. That is eight Years acr .

Juft now you faid you had been here ten Years.
Mr. Phipps. Call John Kine. (Who was /worn.)

John Kine, did you know one John Vaughan in

Galloway ?

John Kine. Yes, I lived with him.

Mr. Phipps. What Children had he ?

John Rine. Four Sons.

Mr. Phipps. Had he any one of thofeSons that

was named Thomas ?

John Kine. Not of thofe four.

Mr. Phipps. Had he a Son Thomas ?

John Kine. Yes, he had •, he died about ten

or eleven Years old of the Small-Pox.

Mr. Phipps. You fay you lived with this John
Vaughan ; look upon the Prifoner at the Bar, is

he any of thofe Sons ?

John Kine. No, Sir, I never faw this Man 'till

now.

Mr. Phipps. How long did you live with him ?

John Kine. About eight or nine Years.

Mr. Phipps. But how long have you been come
away from him ?

John Kine. About ten Years.

Mr. Juftice Turton. How well do thefe Two
Witnefles agree together? The other faid he

died at Fifteen, and was pitted with the Small-

Pox •, this Man fays he died at Ten, and of the

Small- Pox.

L. C. J. Where do you live now ?

John Kine. I live in the City.

L. C. J. How long have you lived there ?

John Kine. Twelve Years.

l. c l
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L. C. J. Read it. (Then Mr. Cawley read the

Examination of Thomas Vaughan.)

L. C. J. How long was this Thomas Vaughan
dead before you came hither ?

John Kim. Really I cannot be pofitive, I be-
lieve about eight or nine Years.

L. C. J. Did Thomas Vaughan die of the Small-
Fox ?

John Kine. Yes.

L. C. J. That you are fure of?
John Kine. I am fure that was the Difeafe he

died of?

L. C. J. You knew him well, I believe.

John Kine. Yes, my Lord.

L. C. J. How old was he when he died ?

John Kine. About ten Years.

L. C. J. Where was he buried ?

'John Kine. Ac Galloway.

Mr. Jultice Turton. "Why does not the Officer

take Care ? There is one talking with the Wit-
nefs. Can you now reconcile your Evidence ?

(To the Prifoners Counfel.)

L. C. J. Have you any more WitnefTes ?

Mr. Pbipps. No, my Lord.

Mr. Juftice Turton. What were the Names of
all the Sons ?

John Kine. The eldeft was John Vaughan, the

other William Vaughan, another Edward Vaughan,

arid another James Vaughan ; that was all that he
had alive.

Mr. Whitaker. There is never a Thomas Vaughan
among thefe.

Mr. Ccwper. Thomas died up and down in fe-

veral Places.

Mr. Pbipps. Mr. Rivet, do you know the Sons
of that John Vaughan ?

Mr.Rivet. He had all thefe Sons,>^, William,

Thomas, and James. Lie fpeaks of a Son Edward ;

I cannot exactly remember whether there was fuch

a Son or no •, tho* I have a rude Idea of it, but

am not certain. I knew this Thomas, I went to

School with him, and I faw him in the Year 1 69 1.

about the Surrender of Galloway.

Juryman. Is that Man at the Bar the fame
Thomas Vaughan ?

Mr. Rivet. I am pofitive of that.

L. C. J. You faw him at the Surrender of

Galloway ?

Mr. Rivet. I did •, it was about that Time.
Thomas Vaughan. I am a Subject of the moft

Ghriftian King ; and I defire, though I fpealc

Englifu, that 1 may be examined in French, in a

Matter that touches me fo near. And you may
fee by my Ccmmiffion, my Lord, that I am a

Frenchman; which I defire may be read.

L. C. J. We (hall not trouble you with that.

Thomas Vaughan. lean fhew you myCommiffion,
wherein the King, my Mafter, declares me to be

a Subject of France.

Dr. Oldijh. Mr. Vaughan, I think,you need not

trouble the Court to read the Commifnon ; the

Commiflion is the fame as for all other Subjects

of the French King, wherein he is look'd upon as

a natural-born Subject of France ; and lb he
owns himfelf upon his Examination before the

Judge of the Admiralty.

L.C.J. Have you any more to fay ? As to the

Examination, who can prove that ?

Mr. Cawley. I can prove that , my Lord.
(Mr. Cawley was fworn.)

L. C. J. Is that Thomas Vaugbau's Examination ?

Mr. Cawley. Yes, my Lord, it is figned by
him, and taken before Sir Charles Hedges the 25th

of July, 1695,
Vol. V.

The 27th of "July, 1695.
Officiwn Domini contra Thomas Vaughan

,'

Capuem' Navicule, The Loyal Clencarty.

The Examination of Thomas Vaughan, late

Commander of the Ship, the Loyal
Clencarty, aged Twenty-fix Years, ta-

ken before the Right Wormipful Sir

Charles Hedges, Kt. Judge of the High
Court of Admiralty of England.

THIS Examinate faith, That he was horn at

Marten ico within the Dominions of the French
King, and is his Subjecl ; but refufes to anfwer ofwhat
Parents he was born : That he came laft from thence

about four Tears ago as Commander of a Ship called

the Hare, which had been before taken from the

Englifh, and came in her to Nantz in France, and
hath everfince been in France, or cruifmg in French
Ships: That he hath been a Commander ever fince

he was fixteen Tears of Age, and hath commanded
feveral French Privateers, and was Commander of
a Privateer of St. Malo, called the Granada, of

36 Guns, which about two Tears ago took the Dia-
mond ; and the Examinate was never till now ta-

ken. Being afked, whether he ever lived in Eng-
land, or in Ireland ? he refufes to anfwer. Being

afked, Whether he knew any thing of the taking and
carrying offa Cuftom-houfe Boat from the Downs to

Bulloigne ? Or, Whether he was then in London,
or did give Directions to any Perfons, or knew of
her being carried off? he anfwered nothing, but

faid, That if any Perfon would prove it againfi him,

he was prefent to anfwer it : Butfaith, That in France
he heard ofher being brought to Bulloigne •, and he the

Examinate bought her at Bulloigne of the Men that

carried her away, and that (he coft him 900 and odd

Livres, and was then called ^Elizabeth and Anne,
or Michael and Anne, but which doth not remember:

That he the Examinate fill hath the faid Veffel at

Bulloigne •, That he cannot tell the Names of the

Perfons he bought her of, and that took her away,

but believes they had a Commijfion : That fomething

above three Weeks ago the Examinate went with a

Commiffwn from the French King on board a Two-
and-twenty-Oar- Barge, called the Loyal Clencarty,

then at Bulloigne, as Commander thereof; and on

Monday laft was a Fortnight was taken by the Co-
ventry Man of War at the Buoy in the Gunfieet ;

and that the Commander of the Coventry took away
this Examinate''s Commiffion. Being afked, Upon

what Defign he came out with the Barge ? replied,

That it was not to take the Air ; That the Barge

formerly belonged to the Lord Danby, and was taken

by a French Privateer about a Tear ago ; That before

he cavie out, he met with two Englifh Seamen upon

the Court of Guards at Bulloigne, who told the Exa-

minate, that they had been taken Prifoners, and the

Examinate took them in upon Charity ; and after-

wards met another Englifhman, who told the Exa-

minate, that he had been taken in Land-Service,

and believes it was before Fort Kenoque ; and the

/aid Perfon fitting upon a Stone at Bulloigne, and

not knowing what to do with himfelf, the Examinate

took him on board for Charity, and defigned to put the

faid three Perfons ajhore in England. Being ajked,

Whether he did not put in a Claim for the faid Cu-

F ftom-houfe
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ftom-Houfe Boat, by Reafon of her Captain? Or,

Whether the Perfons that took her had any Commiffion

from him ? he the Examinate anfwered, That they

that took her, muft anfwer for what they did, and

he muft anfwerfor his Aclions only.

Eodem die Capt'

coram me,

C. Hedges.

Thomas Vaughan.

L, C. J. Mr. Vaughan, have you any more to

fay?

Tho. Vaughan. It is very hard Circumftances

I am under ; if an Englifoman was in France,

under the Straights that I am here, it would

be very hard for him to prove himfelf an

Englifhman.

L. C. J. You have had a very fair Trial, and

you fhali have Juftice, be it for you, or againft

you.

Thomas Vaughan. I hope your Lordfhip will do

me Right.

L. C. J. Gentlemen of the Jury, The Prifoner

at the Bar, Thomas Vaughan, ftands indicted for

High-Treafon, for adhering to the King's Ene-

mies, viz. That he put himfelf as a Soldier in

the Service of the French King, in a Veffel called

the Loyal Clencarty, with divers other Perfons on

board her, that were Subjects to the French King,

and Enemies to the King of England, with a De-

fign to burn the King's, and his Subjects Ships ;

and for that Purpofe went in that Ship. That
the Prifoner was on board the Ship, and with

fuch a Defign, is proved, without all Contra-

diction, by feveral Witneffes that have been pro-

duced; that is, that the Two-and-Twenty-Oar
Barge, which is the fame called the Loyal-Clen-

cariy, lay hovering about the Buoy in the Nore %

thole Men in the Coventry imagined they had
fome Defign of Mifchief to the Ships, and they

made after him with the Coventry. It was ap-

prehended by Captain Vaughan, and his Crew,
that the Coventry would be too hard for them, and
fo -they did fubmir, and were taken. And be-

ing examined on what Account he came on
our Coafts, it is confefs'd by him, That he
came with a Defign to burn our Ships. You
may obferve what Sort of Men were aboard.

You have heard it proved to you, that Crit-

tenden, the Marfhal of Dover, entered thofe Per-

fons taken aboard the French Veffel, of what Na-
tion, and what Quality they were ; and there

were about a Dozen of thefe Frenchmen, for they

were entered as fuch. Now, for a Subject of
England to join v/ith the King's Enemies, in

purfuit of a Defign to burn or take any of the

King's, or his Subjects Ships, that is an Adhe-
rence to the King's Enemies. But it appears,

not only that Captain Vaughan was in their Com-
pany, but that he was their Commander ; which
commanding the Veffel, on board which were

French Subjects, Enemies of the King and the

Kingdom of England, is High-Treafon, and the

particular Fact of Treafonfor which he is indict-

ed. And it appears that he had a Commiflion
from the French King to command this Veffel, the

Loyal Clencarty.

Now the Prifoner having this Commiflion to

be Commander of this Veffel, though they who
ferved under him were not native Frenchmen, but

other Foreigners, yet their fubjecting themfelves

to him, acting by Virtue or Colour of that Com-
miflion, makes them to be the French King's

Subjects, during their Continuance in that Ser-

vice ; for otherwife all Prizes, which they fhould

take, would make them to be Pirates ; which

none will pretend to maintain, when they acted

by a Commiflion from a Sovereign Prince, that

was an Enemy. And if they fhall cruize upon
our Coafts with a Defign to take, or deftroy any

of the King's, or his Subjects Ships, they are

Enemies, tho' they were the Subjects of a Prince

or State in Amity with the King of England. But

at this time there is no Neceflity of entring upon

this Queftion, becaufe it is proved that divers*

who were on board this Veffel, were Frenchmen',

the joining with whom, in Profecution of fuch a

Defign, is that Kind of High-Treafon, of ad-

hering to the King's Enemies. So that if Cap-

tain Vaughan was a Subject of England, he is pro-

ved guilty of High-Treafon, if you believe the

Evidence.

But now it is infifted on by Mr. Vaughan and his

Counfel, that though he was exercifing Hoftility

againft the King oiEngland,^nd defigning Mifchief

to his Subjects •, yet, fays he, I was not a Subject

of England, I was born a Subject to the French

King. If that be true, then he is not guilty of

High-Treafon ; he is an Enemy, but not a Trai-

tor : And that is the Point you are now to con-

fider of, whether he be a Subject of England or

France ?

Now as to that, he being taken under fuch Cir-

cumftances, and fpeaking Englifh, it is reafonable

to be prefumed that he is a Subject of England,

unlefs he proves the contrary. But then you have

heard by feveral of the Witneffes, that when he

was at firft taken, he acknowledged himfelf to be

an Irifhman ; and he did not only acknowledge it

to them that affifted in apprehending him, but be-

ing carried to Dover, when the Marfhal entered

him in his Book as a Prifoner, he entered him not

as a Frenchman, but he declared at that Time he

was an Iri/hman. It may be, he did not confider

the Confequence of it ; for the next Day he was

carried before the Mayor of Dover, and then ha-

ving confidered better of it, that it was not for

his Intereft to acknowledge himfelf an Irifhman,

he faid he was born a Subject to the French King,

and at Martenico. There were Scotchmen and Irifh-

men taken at the fame Time, and they were enter-

ed as of the Nation they belonged to, and fo were

divers entered as Frenchmen. So that unlefs he

hath given fufficient Evidence to the contrary,

this is fufficient to induce you to believe him an:

Irifhman born.

But he has endeavoured to take off this Evi-

dence that hath been given. Firft, he fays, it-

was when he was in Drink, that hedid confefs him-

felf to be an Irifhman ; but when he was fober, he

faid he was a Frenchman. And befides that, he

calls a Witnefs, whofe Name is Robert French, to-

give an Account of him. And French fays, tha'c

about fourteen Years ago he was at St. Chrifto-

phers, on French Ground, and he did then fee this

Thomas Vaughan ; hedid take him then to be about

the Age of Fifteen. He fays he ftay'd there about

four and twenty Hours, and that he was in the

Company of this Vaughan and his Father about five

or fix Hours. He fays, his Father told him at that

Time, that this young Man, who was then abouc

fifteen Years of Age, was born at Martenico. He
fays farther, that his Father did recommend this

Son
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Son to him to he a Sea-faring Man, being the Em-
ployment he intended him for-, and he is fure this

is the Man. This Robert French wasafk'd, whe-

ther he ever law this Vaughan from the Time he

firft faw him at St. Chrijlophers until this Time : He
fays he never faw him fince that Time, till about

two Months ago. He gives you this Account how

he came t;> meet with him : He fays he came to

Town \ and being a charitable Man, he ufed to

viiit the Prifons ; and he came to Newgate to one

]V land ; and there lie faw Captain Vaughan; and

though he had not feen him for fourteen Years be-

fore, yet he knew him again, and is pofitive that

he is the fame Perfon.

Another fwears he knew the Prifoner about five

Years, and he was reputed a Frenchman.

There has been anotherWitnefs produced, which

is that T)afditei who came up as a Frenchman, and

talked French, pretending he could not fpeak Eng-

lijh ; but op. Examination it was difcovered that

he had an Employment in England,a.nd was a Bai-

liffs Follower •, and it appears he can fpeak Eng-

UJh very well ; and notwithftanding his Pretence,

has given his Evidence in Englijh. And he tells you,

That he, about the Year 1669, did gotoS^. Chri-

jlophers, and afterwards to Martenico ± and there

he went to one Williams, who had a Friend whofe

Name was Vaughan, at whofe Houfe there was a

Chriftenmgto be cf his Son, to whom Williams was

to be Godfather -, and this Witnefs was carried thi-

ther, and the Child was chriften'd 'Thomas. He
tells you he went over again to Si. Chrijiophers, and

to Martenico, in the Year 1677, an<^ tnat tnen he

enquired for this Child, and did fee him. Then he

fays, after that he went over again to St. Chrifto-

pbers, and to Martenico, about thirteen Years ago,

and then faw him again •, and, I think, never faw
him iince until very lately ; and this Prifoner, he
undertakes to tell you, is the very Perfon.

But then one Harvey tells you he faw him in

France, in the Year 1693, and there he was taken

to be a Frenchman, and he lived with a Woman
that fold Silk, that faid he was her Nephew, her

Sifter's Son-, and that he was born at Martenico.

This is the Evidence he gives you to induce you
to believe he is a Frenchman.

Now in the firft Place, before I open the Evi-

dence in Anfwer to it, I defire you to obferve the

Weight and Import ofthisEvidence that hath been

produced by the Prifoner. Firft, for this French,

that fays he faw Captain Vaughan fourteen Years

ago, when he was about fifteen Years of Age ; he
had no former Acquaintance with him ; ftay'd in

his Company but fix Hours; and came away with-

in four and twenty Hours after his Arrival ; and
never law him again in fourteen Years: It is a

ftrange Tiling that he ffiould know him again fo

well as to be pofitive that he is the fame Perfon •,

for in fourteen Years there is a great Alteration in

a Man : For a Man that has known one at the Age
of fifteen, and not feen him in fourteen Years after ;

though before be was very well acquainted with
him, cannot foeafily know him again. But how-
ever he is pofitive, upon his Oath, that he is the
fame Perfon that he faw at Martenico.
Then a.s for Da/cine, you mayconfiderhim, that

he fihould take Notice of a little Child that he faw
chriften'd feveral Years before ; and that he fhould
now remember him when he had not feen him in

thirteen Years ; fure he had a great Liking to this

Child, that when he went to Martenico, many
Years after, he mould be fo inquifitive after him :

I mull leave thefe Things to you to confider of:

That he might have an Aunt in France, that is ve-

ry poflible too.

But now confider how this Evidence hath been

endeavoured to be anfwered: Two Witneffes have

been produced to contradict that which they have

fworn. The firft is David Creagh, who tells you

he has known the Prifoner for two Years-, and fays

he was always reputed to be an Irijlmian, and born

in Galloway : He has often difcourfed with him
about his Country, and he told him that he was an

Irijhman, and born at Galloway. Then you hear

what a Letter is produced, writ to Creagh, when
he was to come upon his Trial -, he mentions what

his Defence was, and that it was impoffible that

any could do him any harm but he and two more.

Creagh fwears it is his Hand ; that he hath ken

him write, and he believes it is his Hand.

Then there is a Gentleman, Mr. Rivet, that

came here by chance, who is a Galloway Man ; he

faith he knew the Prifoner's Father, who was re-

puted to come thither about the Time of the Re-

bellion in Ireland, in 1641. and lived at Galloway j

and that this Prifoner, Mr. Vaughan, was his Son,

and he knew him of a Child ; was well acquainted

with him; liv'd hard by him-, remembers him an

Apprentice in Galloway, and tells you to whomj
and fays he is fure this is the very Man; and that

he faw the Prifoner in 1 691, about the Time and

the Reduction of Galloway ; and he is confident

that the Prifoner is the Son of John Vaughan, at

Galloway \ and he gives you a particular Account

of himand his Family, viz. of the Reputation and

Manner of living of his Father ; and what other

Brothers he had: So that there is no Objection

againft his Credit -

s and it is hard to believe, fince

'he is fo pofitive and circumftantial, that he can

be miftaken.

But the Prifoner and his Counfel have endea-

vour'd to anfwer all this Evidence -, and firft they

have called Creagh" % Brother to prove that he is an

ill Man ; for that he came into this Town where

his Brother lives, who fubfifted him and took him

into his Houfe ; and one Day, when he and his

Wife went abroad, he made bold with fomeofhis

Money, but they thought the Maid had it, and

he charg'd her with it -, but to his Satisfaction, it

did afterwards appear that David had it.

Then there is another, Chrijlopber Heyden, Chri-

ftopher Creagb's Servant, who fays, he heard D.

Creagh fay he was fore'd to be an Evidence againft

Vaughan to fave himfclt'-, and that he ufed to

threaten his Brother, that if he would not give

him more Money he would fwear againft him.

Bryan faith much to the fame purpofe. Thefe are

produced to take off the Credit of D. Creagb's

Teftimony.

But then, Gentlemen, as to the Place of the Pri-

foner's Birth-, two other Witneffes are produe'd

to give you Satisfaftion that this Captain Vaughan

was not the Son of that Mr. Vaughan of Galloway

whofe Evidence I will open to you, and then you

will fee how coherent they are in their Teftimony.

The firft is Creighton, a Shoemaker ; he fays he

knew Thomas Vaughan, the Son of John Vaughan of

Galloway, about ten Years fince -, he was a Gallo-

way Man bred, and lived the next Door to John

Vaughan that had a Son Thomas. He fays he has

been here about ten Years in England. He fays he

thinks that Thomas Vaughan, the Son of John

Vaughan, was about the Age of fifteen Years -, but

that this Prifoner is/ not he 9 for that Thomas

p 2 Vaghan



36 1 62. The Trial of Capt Thomas Vaughan, 8 Will. Ill

Vaughan was disfigured with the Small-pox •, he

remembered him well, he had Reafon for it, for

he once bafted him foundly •, and that he went

away from Galloway when he was about fifteen

Years of Age, and was reported to be dead •, and

if it were fo, this Prifoner cannot be the Perfon.

The other Witnefs is as pofitive as Creighton ;

For he faith, he knew this John Vaughan of Gal-

loway, and his Son Thomas ; and that Thomas

Vaughan, Son of John Vaughan, died about ten

Years fince of the Small-pox. So that they have

found two Thomas Vaughans : One tells you of one

that was fifteen Years old, and was disfigur'd with

the Small-pox ; and the other tells you of Thomas

Vaughan, who died of the Small-pox when he was

ten Years of Age.

You are therefore to confider the Evidence on

both Sides. The Queftion principally is, Whe-
ther the Prifoner be a Subject of the King of Eng-

land. If you are fatisfied that he is not an Englijh

Subject, but a Frenchman, then he is not guilty

of this High-Treafon ; but if you are fatisfied, by
the Series of the whole Evidence, that he is an

Irijhman, and that he had a Commifiion from the

French King, and that he cruized upon our Englijh

Coafts, in Company with the King's Enemies,

with a Defign to take, burn, or deftroy any of
the King's or his Subjects Ships, you are to find

him guilty of the High-Treafon whereof he ftands

indicted ; otherwife you are to acquit him.

CI. of Arr. Swear an Officer to keep the Jury.

{Which was done.)

After ajhort Stay, the Jury returned into Court,

and gave in their VerditJ.

CI. of Arr. Gentlemen, anfwer to your Names.
E. Leeds.

Mr. Leeds. Here.

Cryer. Vous Avez, and fo of the reft.

CI. of Arr. Gentlemen, are you all agreed of
your Verdict ?

Jury. Yes.

CI. of Arr. Who fhall fay for you ?

Jury. Our Foreman.
CI. of Arr. Thomas Vaughan, hold up thy Hand.

(Which he did.) Look upon the Prifoner. How
fay you, is he guilty of the High-Treafon where-
of he ftands indicted, or not guilty ?

Foreman. Guilty.

CI. of Arr. What Goods or Chattels, Lands or

Tenements had he at the Time of the Treafon
committed ?

Foreman. None to our Knowledge.
CI. of Arr. Then hearken to your Verdict as the

Court hath recorded it : You fay that Thomas
Vaughan is guilty of the High-Treafon whereof
he ftands indicted •, but that he had no Goods or

Chattels, Lands or Tenements at the Time of the

High-Treafon committed, or at any Time fince,

to your Knowledge ; and fo you fay all.

Jury. Yes.

Tho Vaughan. My Lord, let me beg one Fa-

vour, that I may be ufed like a Gentleman ; that

I may be fent to a Chamber, and not to a Dun-
geon ; and that my Friends may come to me.

L. C. J. Captain Vaughan, they fay you once
made an Efcape, and therefore the Keeper muft
keep you with Humanity, but with all Secu-

rity.

Tho. Vaughan. I defire I may be kept like a

Chriftian.

L. C. J. The Keeper muft do his Duty.

CI. of Ar. Thomas Vaughan, hold up thy Hand.
(Which he did.) Thou ftandeft convicted of High-
Treafon againft our Sovereign Lord the King ;

What haft thou to fay for thy felf why Judgment
fhall not pafs againft thee to die according to the

Law ?

Tho. Vaughan. I am altogether a Stranger to

the Law, my Lord; I refer my felf to myCoun-
fel.

L. C. J. Well, then you refer your felf to your

Counfel. You have had a fair Trial, and have

no Reafon to complain of it : If your Counfel

have any thing to fay in arreft of Judgment, they

fhall be heard.

Mr. Phipps. My Lord, the Indictment has two
Sorts of Treafon laid in it; the one for adhering

to the King's Enemies, the other levying of War ;

and with Submiflion, I take it, that the firft is

not well laid ; for it fays that the Prifoner did ad-

here to the King's Enemies, but fays not againft

the King. Now every Body knows that the

French King is in War, not only with England,

but Holland, and Spain, and the Emperor : But if

a Man join with the French againft any of them,

he adheres to the King's Enemies ; and yet it

cannot be faid to be againft the King ; therefore

they ought to have laid it, that he did adhere to

the King's Enemies contra Dominion Regem ; it

muft be aiding and comforting them againft the

King that makes the Treafon.

L. C. J. It does fay fo.

Mr. Phipps. No, my Lord, it only fays that

Captain Vaughan did adhere to the King's Ene-
mies, and does not fay it was againft the King ;

and if that be Treafon, is what we defire to know.

L.C.J. If he adhere to the King's Enemies, it

muft be againft the King, though he aflift them
only againft the King's Allies ; for thereby the

King's Enemies may be more encouraged and en-

abled to do Mifchief or Damage to the King.

Suppofe you aflift the French King againft the

King of Spain, that is now in Alliance and League
with the King of England, and the French in actu-

al Enmity ; that is to adhere to the King's Ene-
mies againft the King.

Mr. Phipps. Would that be Treafon, my Lord ?

L. C. J. Yes, certainly ; though that is not a

Point in this Cafe, and fo not neceffary to be de-

termined now ; for the Act of Parliament of 25
of £.111. defines Treafon in adhering to the King's*

Enemies, and expreffes the Overt-Act in giving

them Aid or Comfort ; it is fufficient to alledge

the Treafon in the Words of the Statute, adhering

to the King's Enemies. An Overt-Act alledged,

fhews it to be againft the King; and in purfuance

of that Adherence, he did fo and fo : He was a

Captain and Soldier in the Ship ; did join with

the King's Enemies, &V. with a Defign to deftroy

the King's and his Subjects Ships ; furely that is

mod manifeftly an Adherence to the King's Ene-
mies againft the King.

Mr. Phipps. The Overt-Act, if it were alledged

fufficiently, would not help it ; for if there can

be an adhering to the King's Enemies, that is not

Treafon ; they ought to alledge fuch adhering as

is Treafon ; and if the Treafon it felf is not well

alledged, the Overt-Act will not help it.

L. C. J. There is an Overt-Aft to fhew it to

be againft the King. It is faid all along, he be-

ing in this VeflTel Qlencarty, cum diver/is Subditls.

Mr.
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Mr. Phipps. But then that Overt-Aft is not well

alledged ; for 'tis faid only he went a croifing ;

whereas they ought to have alledged that he did

commit fome Acts of Hoftility, and attempted to

take fome of the King's Ships •, for cruifing alone

cannot be an Overt-Aft ; for he might be cruifing

to fecure the French Merchant-Ships from being

taken, or for many other Purpofes, which will

not be an Overt-Aft of Treafon.

L.C.J. I beg your Pardon. SuppofetheFraz^

King, with Forces, fhould come to Dunkirk with

a Defign to invade England •, if any one fhould

fend him Viftuals, or give him Intelligence, or

by any other Way contribute to their Aflift-

ance, it would be High-Treafon in adhering to

the King's Enemies.

Mr. Phipps. If the French King had defign'd

an Invafion upon England, and Captain Vaughan

had affifted in his Veffel in forwarding the Inva-

fion, it would have been Treafon; but here is

nothing mentioned but Cruifing. v.

L. C. J. Cruifing about the Coafts of England

with a Defign to deftroy the King's Ships.

Mr. Phipps. That Defign ought to be made
appear by fome Aft of Hoftility ; for in the Cafe

of Burton and Brad/haw, and others, which my
Lord Coke cites, the agreeing to rife and pull

down Inclofures, and meeting and providing Arms
for that Purpofe, is agreed not to be levying of

War ; and they were indifted for confpiring to

levy War, upon the Statute of Queen Elizabeth.

And in this Cafe, here being only a Confpiring,

and nothing attempted, it can be no more Trea-

fon than it was in that Cafe.

L. C. J. When Men form themfelves into a

Body, and march Rank and File with Weapons
Offenfive and Defenfive, this is levying of War
with open Force, if the Defign be publick. Do
you think when a Ship is armed with Guns, csV.

doth appear on the Coaft, watching an Opportu-

nity to burn the King's Ships in the Harbour ;

and their Defign be known, and one goes to them,

and aids and aflifts them, that this is not an ad-

hering to the King's Enemies ? Here are two In-

dictments, one for levying War, and the other

for adhering to the King's Enemies ; but the ad-

hering to the King's Enemies is principally infill-

ed on ; and there muft be an aftual War proved

upon the Perfon indifted in the one, yet need not

be proved in the other Cafe.

Mr. Phipps. The fame certainly is neceffary in

one as well as the other ; for barely adhering to

the King's Enemies is not Treafon •, but there

muft be an adtual aiding and comforting them ;

and a meer Intention to affift the King's Enemies, is

not an Adherence within the Statute of 25 Ed. III.

L. C. J. If there be not High-Treafon in the

Aft alledged ; that is, if it do not make out an

Adherence to the King's Enemies, then yourOb-
jeftion would hold good.

Mr. Phipps. The going to cruize, my Lord,

does not make out an Adherence to the King's Ene-

mies ; for his Cruizing might be for other Pur-

pofes as well as to take the King's Ships ; and your
Lordfhip will intend the beft in favour of Life.

Mr. IVhitaker. To burn the King's Ships.

L. C. J. Trely. The Indictment is laid for ad-

hering to, and comforting and aiding the King's

Enemies. You would take that to be capable to be

conftrued adhering to the King's Enemies in other

Refpefts-, but I take it to be a reafonableConft.ru-

ftion of the Indictment, to be adhering to the

King's Enemies in their Enmity. What is the
Duty of every Subjeft ? It is to fight with, fub-

due, and weaken the King's Enemies : And con-

trary to this, if he confederate with, and ftrengthen

the King's Enemies,heexprefly contradicts thisDu-
ty of his Allegiance, and is guilty of this Treafon of

adhering to them. But then you fay here is no aid-

ing, unlefs there were fomething done, fome Aft
of Hoftility. Now here is going aboard with an

Intention to do fuch Afts ; and is not that com-
forting and aiding ? Certainly it is. Is not the

French King comforted and aided, when he has got

fo many Engli/h Subjefts to go a Cruifing upon
our Ships? Suppofe they man his whole Fleet, or

a considerable Part of it ; is not that aiding ? If

they go and enter themfelves into a Regiment, lift

themfelves and march, though they do not come
to a Battel •, this is helping and encouraging 5 fuch

Things give the Enemy Heart and Courage to go
on with the War % or elk, it may be, the French

King would come to good Terms of Peace. It is

certainly aiding and comforting of them, to go
and accept a Comniiffion, and enter into their

Ships of War, and lift themfelves, and go out in

order to deftroy their Fellow-Subjefts, and ruin

the King's Ships ; thefe are Aftings of an hoftile

Nature. And if this be not adhering, &c . it may as

well be faid, That if the fame Perfons had made
an Attack upon our Ships, and mifcarried in it,

that had not been fo neither ; becaufe that in an

unprofperous Attempt there is nothing done that

gives Aid or Comfort to the Enemy. And after

this kind of Reafoning, they will not be guilty,

'till they have Succefs ; and if they have Succefs

enough, it will be too late to queftion them.

Mr. Phipps. Intending to levy War is not Trea-

fon, unlefs a War be aftually levied.

L. C. J. Treby. Is it not aftually levying of War,
if they aftually provide Arms, and levy Men, and

in a warlike manner fet out and cruize, and come

with a Defign to deftroy our Ships?

Mr. Phipps. It would not be an aftual levying

of War,unlefs they commit fome Aft of Hoftility*

L. C. J. Yes, indeed, the going on board, and

being in aPofture to attack the King's Ships. As
to the Fault you find with the Indiftment, there

is a Fault, but not in Point of Law ; they might

have laid it more generally, fo as to have given

more Evidence.

Mr. Baron Powis. However, it is well enough.

But for you to fay, becaufe they did not aftu-

ally fight, it is not a levying War ; is it not

plain what they did intend ? That they came with

that Intention, that they came in that Pofture,

that they came armed, and had Guns, and Blun-

derbuffes, and furrounded the Ship twice •, they

came with an armed Force •, that is a ftrong Evi-

dence of the Defign.

L. C. J. You would make no Aft to be aiding

and affifting, but fighting.

Mr. Phipps. Then next I am in your Lordfhip's

Judgment, whether the Statute of 28 of Hen.VIII.

by which Captain Vaughan is tried, is in Force, and

be not repealed by the firftand fecond of Philip and

Mary, which faith, That all Trials, in Cafes of

Treafon, fhall be at the Common Law. Now by

the Common Law before the Statute 28 Hen.YlU,

Treafon done upon the Sea, was tried before

the Admiral, or his Lieutenant •, and my Lord

Coke, in the 12 Rep. in the Cafe of the Admiral-

ty, faith the Jurifdiftion of the Admiralty is by

the Common Law. By the Statute 33 Hen.YIU.
Trea-
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Treafon confeffed before three ofthe Privy- Coun-

cil might be tried in a foreign County, but that

Statute is repealed by the Statute i and 2 of Philip

and Mary, for by the Statute 33 Hen. 8. c. 4.

Treafon committed in Wales, might be tried in

what County the King would affign ; but fince

the Statute of Philip and Mary, it muft be in the

proper County ; fo that we are in your Lordfhip's

Judgment, whether the Statute of 28 Hen. 8. be

in Force; and whether, fince the Statute of 1

and 2 Philip and Mary, Treafons done upon the

Sea, ought not to be tried before the Admirals, or

anciently at the Common Law?
L. C. J. This is Treafon by the Common

Law, and the Trial is by the Method of the Com-
mon Law.

Mr. Phipps. Tis true that my Lord Coke, and

other Authorities fay, that the Statute 35 H. 8.

for trying Treafons committed beyond Sea, is

not repealed by the Statute of 1 and 2 Philip and

Mary ; but they do not fay that this Statute is not

repealed by the Statute of Philip and Mary ; and

the Books being filent in this, is the Reafon why
I propofe this Queftion for your Lordfhip's Judg-
ment.

L. C. J. It is no more a Queftion than the Tri-

als of foreign Treafon, and then the Determina-

tion of the Trials upon the 35th determines the

Queftion upon this.

Dr. Oldifh. We muft have two Witneffes by the

Rules of the Civil Law, an extrajudicial Saying

of a Party may be retracted by them at any Time,
that is the Civil Law, and fo there can be but one

Witnefs.

L. C. J. That is not the Law of England.

Dr. Oldijh. I do humbly conceive that the Civil

Law is not taken away in this Cafe ; for though
the Statute prefcribes the Form of Proceedings

according to the Rules of the Common Law, yet

as to the Crimes and Proofs, the Civil Law is ftill

in Force; and then the Party may retract his Con-
feflion in Judgment, much more any extrajudicial

Saying.

Mr. Whilaker. You are arraigning the Verdict.

L. C. J. Thatyoufhould have taken Notice of
before the Verdict was given. But we think there

is no Danger in hearing this Objection, becaufe it

is fo eafily anfwered. How many Witneffes were
to the Confeflion ?

Sir Charles- Hedges. We are not in a Court that

proceeds according to theftrict Rules of the Civil

Law; but if we were, that Law is not fo ab-

furd as to allow that a Party may retract his

Confeflion at any Time, fo as to make it have no
Effea. muQ |

Dr. Oldijh.-.There muft be two Witneffes at any
/Time. 1

,

Sir Charles Hedges. So there are here to the Con-
feflion ; but you miftake if you think that every

Particular is to be proved ftrictly as the Civil Law
requires ifor- the End of the Statute which directs

the Proceedingsof this Court, was to facilitate the

Method of making Proofs, that being found dif-

ficult by the Courfe of the Civil Law ; and there-

fore was
:
that Statute made, as plainly appears by

the Preamble thereof.

Dr. Oldijh. There is a new Statute that revives

that Statute again, and that requires two Wit-
neffes \ whereby it is reduced to the Rules of the

Civil Law again.

L. C. J. Two Witneffes there muft be ; but

then confider it is not neceffary to have two to

every individual Overt- Act : For fuppofe there

be two Overt-Acts laid in the Indictments, for

one Species of Treafon, compaflingand imagining

the Death of the King; if there be one Witnefs

that he bought a Dagger, and faid he would kill

the King, and he is feen, it may be, going to the

King's Bed-Chamber with the Dagger ; another

Witnefs fays, he faid he would kill the King with

a Piftol, and bought a Piftol, and he ftood wait-

ing to kill the King as he came by ; that is another

Overt-Act of the fame Treafon. If one Witnefs

prove one, and another Witnefs prove the other,

this is fufficient Proof with us.

Dr. Oldijh. It is another Queftion, Whether he

be a Subject ?

L. C. J. That is not an Overt Act ; if there be

one Witnefs to that, it is enough, there needs not

two Witneffes to prove him a Subject ; but upon
the Trial there were above two Witneffes to

prove it; that was Crittenden, the Marfha! of

Dover, Creagh, and Rivet. I muft tell you, as to

the Doctrine of the Civil Law, it is not univer-

fally received in all Countries •, it is received in fe-

veral Countries as they find it convenient, and not

as obligatory in itfelf.

Dr. Oldijh. Yes, in all Places, as to Proof; for

'tis the Law of God and Nations, ex ore duo-

rum, veltrium, &c. and one Witnefs is no Wit-
nefs.

Sir Charles Hedges. Two Witneffes may be ne-

ceffary to convict a Man of any capital Crime,

but then it doth follow that there muft be two
Witneffes to prove every particular Fact and Cir-

cumftance. In this Point, touching the Place of

the Nativity of 'Thomas Vaughan, was there not

fufficient in his own Confeflion, together with the

other Proofs on the King's behalf, to throw the

Burden of Proof upon the Prifoner ? You your
felves feem to have been of that Opinion ; you
undertook to prove it, and 'tis you that have fail-

ed in that Particular.

L. C. J. Our Trials by Juries are of fuch Con-
fideration in our Lav/, that we allow their Deter-

mination to be the beft, and moft advantagious

to the Subject ; and therefore lefs Evidence is re-

quired than by the Civil Law. So faid Forte/cue

in his Commendation of the Laws of England.

Dr. Oldijh. Becaufe the Jury are the Witneffes in

Reality, according to the Laws of England, being

prefumed to be ex vicineto ; but when it is on the

high and open Seas, they are not then prefumed

to be ex vieineto, and fo muft be inftructed ac-

cording to the Rules of the Civil Law by Wit-
neffes.

Mr. Baron Powis. This is not a Trial by the Ci-

vil Law ; for that Statute was made to avoid the

Niceties of your Law.
Mr. J. Eyre. He is tried with like Evidence, as

in other Cafes of High-Treafon.

Dr. Oldijh. No, the late Aft requires two Wit-
neffes.

CI. of Arr. Make Proclamation of Silence.

Cryer. All manner of Perfons are commanded
to keep Silence, while Judgment is giving, upon

Pain of lmprifonment.

And then Judgment was given, acecording as the

Law diretls in Cafes of High 'Treafon

The
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The Ccmniifiion of Capt. Thomas Vaughan,

which he had by Order of the French

King.

LEwis Alexander of Bourbon, Earl of Tou-

loufe, Duke of Amville, Commander of the

Kite's Orders, Governor and Lieutenant-General

for his Mayfly in the Province of Britany, Peer and

Admiral of France •, To all thofe who Jhall fee thefe

prefent Letters, Greeting. The King having declared

War againfl bis Catholick Majejly, the Favourers of

the of the Crowns of England

and Scotland, and the Eftates of the United Pro-

vinces, for the Rcajons contained in the 'Declarations

publifned by his Majejly throughout the Extent of his

Kingdom, Countries, Lands, and Lordfhips under

his Obedience ; and his Majejly having commanded

us to take Care that thefaid Declaration be obferved,in

what doth depend upon the Power andAuthority which

his Majejly bath been pleafed to commit to our faid

Charge of Admiral ; We have, according to the ex-

prefs Orders of hisfaid Majejly, given Leave, Power

and Permifjion to Thomas Vaughan, living ^Bul-

loigne, to arm and fet forth in warlike Manner a

Bark, called The Loyal Clencarty, of the Burthen

of Ten Tons, or thereabouts, which is at prefent in the

Port of Bulloigne, with fuch Number ofMen, Can-

nons, Bullets, Powder, Shot, and other Ammunitions

of War, and Provifions which are neceffary to fet her

cut to Sea, in a Condition to fail and cruize upon the

Pirates, and others without Commiffion, as alfo upon

the Subjetls of his Catholick Majefly, the Eftates

of the United Provinces, the Favourers of the

of the Crowns of England and

Scotland, and other Enemies of this Eftate, in what
Places foever he can meet them, whether it be upon

the Coafts of their Country, in their Ports, or Rivers

;

alfo upon their Shores, or Places where the faid Cap-

tain Thomas Vaughan Jhall think ft to land to an-

noy the faid Enemies ; and there to make ufeof all the

Means and Arts permitted and ufed by the Laws of
War, to take them and bring them Prifoners, with
their Ships, Arms, and other Things in their Pof-

feffion.

Provided the faid Vaughan Jhall keep, and caufe

thofe of his Crew to keep the Maritime Orders, and
that he Jhall carry, during his Voyage, the Flag and

Enfign of the King's-Arms, and of Ours, and caufe

the prefent Commiffon to be regiflred in the RegiJiry

of the nearejl Admiralty where, he Jhall be equipped,

and leave there a Roll figned and certified by him,
containing the Names and Sirnames, the Births and
Refidence of his Crew ; and make his Return to the

faid Place, or fame other Fort of France, and make
his Report before the Officers of the Admiralty, and no
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others, of what Jhall have happened during his Voyage,

and give us Advice thereof, andfend hisfaid Report
to the Secretary-General of the Marine, with the

Papers juftifying the fame, that we may give fuch
Orders thereupon as may be neceffary.

And we pray and require all Kings, Princes, Po-
tentates, Sovereigns, Eftates, Republicks, Friends and
Allies of this Crown, and all others, to whom it Jhall

appertain, togive to the faidVaughan all Favour,Aid,

Affiftance and Succour in their Ports, with his faid

Veffel, Company and Prizes, which he Jhall take du-

ring his Voyage, without doing, or Juffering to be done

to him any Trouble or Hindrance ; offering to do the

like when we Jhall be by them thereunto required.

And we do command and require all Marine Offi-

cers, and others, to whom it Jhall appertain, to let

him fafely and freely pafs with his faid Veffel, Arms
and Company>} and the Prizes which he Jhall take,

without doing, or Juffering to be done to him any Trou -

ble or Hindrance % but on the contrary, to give him

all Succour and AJJijlance that Jhall be neceffary.

Thefe Prefents to be of no Force after one Tear, from
the Day of the Date hereof.

In Witnefs whereof We havefigned thefe Prefents,

and caufed them to be fealed with the Seal of our

Arms, and counter-Jtgned by the Secretary-General of

the Marine, at Versailles, the tenthDay of the Month

of July, One ThoufandSix Hundred Ninety Five.

L. A. de Bourbon.

IS.

By my Lord de Vallencour.

The prefent Commiffion was regiflred in the

Regiftry of the Admiralty of Bulloigne, after ha-

ving been feen by us James Abbot de la Cocherine,

the King's Counsellor, deputed to the Intendency

of Bulloigne, exercifing the Charge of Lieutenant-

General of the Admiralty, in the Prefence of the

King's Prodtor, at the Requeft of the faid Cap-
tain Vaughan, being prefent, whom we have per-

mitted to fail and cruize upon the Enemies of the

Eftate. Done at Bulloigne the fourteenth of July,

One Thoufand Six Hundred Ninety Five.

Maginon.

Verfwnem banc Anglicanam in omnibus, cum
fuo Originali Gallio convenire teftor,

Wilhelmus Rocke, Notar. PubL

He was afterwards executed according to his Sen-

tence.

CLXIII.
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CLXIII. Proceedings in Parliament againft Sir John Fenwick,

Bar. upon a Bill ofAttainderfor High-Treafon, November,

&c. 1696. 8 Will. III.

Proceedings in the Houfe of Commons.

Veneris 6 die Novembris, 1696.

i
T)m\td\Ru£elacquainted theHoufe

of Commons, that his Majefty

had given Leave to lay before the

Houfe feveral Papers in the Na-
ture of Informations of Sir John

Fenwick, in which he and feveral

other Perfons of Quality were named ; and defired

that they might be brought up to the Table and

read ; and that he might have an Opportunity

to juftify himfelf, or if he did not, that he might

fall under the Cenfure of the Houfe. And Mr.

Secretary Trumbal being prefent, did fay, That

he had his Majefty's Leave to lay thofe Papers

before the Houfe ; and if the Houfe pleafed he

would bring them up to the Table.

And accordingly (the Houfe fhewing a general

Inclination for it) they were brought up to the

Table and read (being the Account he gave of

the lad Plot under his own Hand ; and his Exa-

mination taken by Mr. Vernon, afterwards upon

his Trial produced) ; and after the fame was read,

the Houfe ordered, That Sir John Fenwick fhould

be brought immediately before them ; and that

no Perfon fhould in the mean Time fpeak with

him, or give or receive any Paper from him.

And the Houfe further order'd, That the Lord
. Cutts, Sir Henry Hobart, and Mr. Norris, three

of their Members, fhould fee their Order exe-

cuted.

And in the mean Time adjourned to the After-

noon.

About Five a Clock in the Afternoon Sir John
Fenwick was brought with a ftrong Guard (which

the Lord Cutts had taken Care for) to the Houfe

;

and being brought to the Bar, Mr. Speaker fpake

to him thus

:

M. Speaker. Sir John Fenwick, the Houfe un-

derftand that you have fhew'd fome Inclinations

to make a Difcovery of the Defigns and Practices

of the Enemies of the Government -, you have

now an Opportunity to do it ; and the Houfe
require it from you, that you make a full and
ample Difcovery of all you know of that Matter.

Sir John Fenwick. Mr. Speaker, I fuppofe the

Houfe is not ignorant of my Circumftances. I

am indicted of High-Treafon, and have been ar-

raigned : What I have done to ferve the King
and Nation his Majefty knows, it hath been com-
municated to him by his Privy- Council. I do
not know but what I fay may hurt my felf ; and
therefore I defire that I may have fome Security

for my felf, and I am willing to tell the full of
all I know.

Mr Speaker. Sir, if you pleafe to withdraw for

the prefent, the Houfe will fend you their Plea-

fure.

Sir John Fenwick withdrew. Was caWd in again.

* Mr. Speaker. Sir John Fenwick,

fince you withdrew, the Houfe have ^
a"lF"h>

confider'd of what you faid at the Bar.
q '

They do not think what you faid is an Anfwer to

what they require ; they do expect a full and can-

did Confeffion from you of what you know ', and
they think that the belt Way for you to obtain

the Favour of the Houfe is to deal ingenuoufly

with them.

SirJohn Fenwick. Sir, I am in the Flands of the

Law, and I would not do any Thing that his Ma-
jefty might be angry with me ; for I do not know
it is with his Majefty's Confent : I have acquaint-

ed him fully with all I know of the Matter ; this

is all the Account I can give you at this Time.
'Tis a dangerous Point that I am under ; 1 know
not but I may come to my Trial in a few Days;
and what I may fay may rife up againft me in a

Court of Judicature : I humbly propofe it to the

Houfe, if they do not think it a hard Cafe for me
to make any Confeffion here, when his Majefty

hath all that I know. I mall be very ready to do
what this honourable Houfe pleafes to command
me-, but I defire this Houfe will confider my
Circumftances ; I would not offend the King, nor

offend this Houfe.

Thereupon Mr. Speaker again fpake to him to

withdraw. And being withdrawn, the Houfe de-

bated, whether they fhould acquaint him with

their having thofe Papers of Information. But
they did not think fit to do it for this Reafon, be-

caufe they thought thofe Papers were a Contri-

vance, and made by others for him ; and that the

beft Way to get the Truth out of him, would be

for him to tell his own Story. Befides, if the

Houfe fhould let him know they had thofe Papers,

he would only refer to thofe Papers, as he had

lately done, when he was examined by the King
and Council.

'Twas alfo debated, whether there fhould be

any threatning Words ufed towards him -, but

they thought that not proper ; for his Confeffion

ought to be free and natural. It was alfo de-

bated, whether they fhould take Notice of his

Majefty's Confent ; but that was not thought
fit, being thought derogatory to the Privi-

leges of the Houfe. So the Houfe ordered him
to be called in again ; and Mr. Speaker deli-

vered the Senfe of the Houfe to him in thefe

Words.

Sir
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Sir John Fenwick at the Bar.

Mr. Speaker. Sir John Fenwick, the Houfe has

confidered of what you have faid, to excufe your

making a Difcovery of your Knowledge of the

Defigns and Practices of the Enemies of the Go-

vernment •, and they think what you ftand upon

is only an Excufe •, they think you have noRea-

ibn to apprehend the King fhould be angry with

you for making any Difcovery to this Houfe, this

being the proper Place to enquire of all Things

that do relate to the King and Government, efpe-

ciaiiy his Majefty's Safety ; and you ought to

difcover to them what you know. As to what

you Hand upon, that you mould not be preju-

diced by what you difcover here, I am command-
ed to tell you, they do take Notice by what you

have laid here, that you have already, notwith-

standing what you fay, difcovered it to the King

and Council : And they command me to tell you,

that you have no Reafon at all to apprehend, that

you mail fuffer any thing if you make a full and

free Difcovery here ; no Man that ever did fo,

and dealt candidly with this Houfe, ever did :

Tis in your Power to deferve the Favour of the

Houfe i 'tis requir'd by the Houfe, that you make
a Difcovery •, and this is the lafb Time that you
are like to be afked to do it.

Sir John Fenwick. Mr. Speaker, I know not

what Anfwer to make to this Houfe ; I would not

willingly offend it •, what I have informed the

King of, is a great deal ; and a Man would have

feme little Time to recoiled himfelf ; and I have

been kept a very clofe Prifoner, and had no Con-
veniency of Pen, Ink, and Paper -, 'tis hard to

remember juft of a fudden •, and I would willing-

ly be fecure his Majefty will not be angry with
me. I was in hopes that his Majefty would have
informed the Houfe himfelf; he hath all that I

know ; my Circumftances are hard, I am in dan-

ger every Day to be tried, and I defire to be fe-

cured, that what I fay fhall not rife up in Judg-
ment again ft me; 'tis hard to make me accufe

my felf under thefe Circumftances, and very hard

to put me on it now.

Mr. Speaker. As to what you fay relating to the

Fear of his Majefty's Difpleafure, and the other

Excufe, you have had your Anfwer already. As
to what you fay relating to Time, if you will now
declare what you know and remember, the Houfe
will take it into Confideration, whether they will

give you farther Time to make up the reft.

Sir John Fenwick. Sir, his Majefty hath all ex-

actly ; 'tis impoffible for me to inform you of it

without accufing my felf: I do not really know
what to afk but a little Time, if they would pleafe

to give it me.

Mr. Speaker. Sir, you know already what the

Houfe requires of you.

Sir John Fenwick. I do : But 'tis no Excufe that

I have made : What I have told is Truth, to the

beft of my Knowledge : I am not very good at

Speaking ; and if I might have a little Time, I

mall do what they pleafe to command me.
Mr. Speaker. If that be all you have to fay, if

you pleafe to withdraw, you fhall know the Plea-
fure of the Houfe.

Sir John Fenwick withdraws. Is called in again.

Mr. Speaker. Sir John Fenwick) this Houfe have
Vol. V.

confidered what you flood upon when you were
here laft, that your Memory was bad, and that
you defired Time •, but the Houfe think it a
Matter of great Moment to the King and whole
Nation, that thofe that are their Enemies fhould
be difcover'd as foon as pofllble ; and this being
a Matter within your Knowledge, the Houfe do
not think fit to give you Time ; but if they find

by your Difcovery, that you deal candidly and
ingenuoufly with them, and have told them as

much as you know upon yourMemory, they will

confider of your Requeft of giving you Time for

the reft.

Sir John Fenwick. When firft I fpake to the

Privy-Counfellor, I propos'd it to him, whether
I might have a Pardon without being an Evidence
againft any Man ; and in that Cafe I would ferve

the King fo as to tell him all that I knew. It

was upon Honour that I did it to him, and he
took the Words in Writing from me, and fent

them to the King in Flanders. The King's An-
fwer was, That he made no Objection as to my
being an Evidence, nor his giving me a Pardon 5

but that I could expect no Pardon 'till he knew
what I could fay : Upon that, I was encouraged
to do what I did for his Majefty's Service ; and I

have found in all my Bufinefs fince, whatever I

do or fay, the Anfwer is, 'Tis not fatisfactory,

and I am where I was. When this was done,

there was a Meffage fent to me from the Lords
Juftices, That this was not fatisfactory, and I muft
tell all I know : Now when a Man hath told all

he knows, and this muft ftill be the Anfwer, 'tis

very hard. The King's Anfwer was, That I

fhould more fully make good what I had faid.

Sir, I did afterwards explain what I had inform-

ed that honourable Perfon, and ftill it was not
fatisfactory. I hope I fhall not find this from this

honourable Houfe : I am upon my Life, and I

hope this Houfe will confider of it : I know this

Houfe is good Security if I had it ; but 'till I

have it, I am under thefe Circumftances, and I

may at laft be told all is not fatisfactory : I defire

the Houfe will pleafe to confider of it.

Mr. Speaker. Sir, you know thePleafure of the

Houfe, you know what they require of you.

Sir John Fenwick. I am very unwilling to offend

the Houfe ; but thefe are very hard Circumftan-

ces, to be told, when I have done all I can, 'tis

not fatisfactory.

Mr. Speaker. Sir, you know what the Houfe

does expect ; you muft either give them Satisfa-

ction in it, or withdraw.

Accordingly he withdrew*

And a Motion was made for Leave to bring in

a Bill to attaint Sir John Fenwick of High-Trea-

fon ; and after a Debate thereupon, the Houfe

divided.

Yeas- 79. Noes • 6i."

So it patted in the Affirmative.

Lunce 9 Die Novembris, 1696.

TheBill for aitzmtingSir John Fenwick of High-

Treafon was prefented to the Houfe ; and after a

long Debate of feveral Hours, the Queftion was

put for the fecond Reading of it ; whereupon the

Houfe divided.

G Yeas
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Yeas-

So it paffed in the Affirmative

Morning was appointed for it.

The fame Day the Houfeorder'd, That Sir John

Fenwick mould have a Copy of the Order for read-

ing the Bill the fecond Time, and a Copy of the

Bill •, and that he fhould be allow'd Pen, Ink, and

Paper.

And further order'd, That Mr. Attorney-Ge-

neral, and Mr. Solicitor-General, mould prepare

and produce the Evidence againft him on Friday

Morning.

And Mr. Speaker this Day acquainted the

Houfe, that he had received a Letter from Mr.

Fuller, which he thought fit to acquaint the

Houfe with; but upon a Queftion for reading of

it, it paffed by a very great Majority in the Ne-

gative ; fo that there was no Divifion upon that

Matter, but the Letter was writ in the Words
following :

IPrefume that no Per/on whatever, in the Intereft

of theprefent Government, hath been more actually

engaged with Sir John Fenwick than my/elf, it be-

ing my Fortune feveral 'Times to bring Letters to him

from the late King and Queen at St. Germains, and

to carry his Anfwers : I have alfo been with him at

private Confultsofthe late King's Adherents, as my In-

formations offert ; fo that ifImay beferviceable to the

detecling his Treafons, Ifhall be very ready toferve the>

Government, and to demonftrate my Integrity.

might have the Solicitor he defired, though it was

Noes—-104. faid, his Solicitor was a very great Jacobite; and

it was infinuated, that he was fufpecled to be con-

nd Friday cern'd in the Efcape of Goodman ; but it was alfo

faid, that he had been made ufe of as his Solicitor

to prepare for his Trial, and before that, in other

Matters ; and fo that it might not be thought that

there was any Hardfhip upon him, in that Refpecl,

the Houfe thought fit to allow Mr, Bighton to be

his Solicitor.

I am, Sir,

Jovis 12 die Novembris, 1696.

A Petition was prefented from Sir John Fen-

wick, as follows :

To the Honourable the Knights., Citizens, and

BurgejJ'es in Parliament 'afjembkd,

The humble Petition of Six John Fenwick, Bar.

Sheweth,

THATthere being a Bill ofAttainder brought into

this Houfefor the Attainting ofyour Petitioner

of High-Treafon, and your Petitioner is advifed, That

there are many weighty Rcafons to be offered againft the

faid Bill

;

Tour Petitioner therefore moft humbly prays, That

your Honours will be pleafed to hear him by his

Counfel againft the Peffing of thefaid Bill at the

Bar of this Honourable Houfe ; and to appoint

fuch Time for thefame, as to your Honours [hall

feem meet. And your Petitioner [jail ever

pray, &c.

J. Fenwick.

Your Honour's moft humble Which Prayer of his Petition was granted.

and devoted Servant,

W. Fuller.

Martis 10 die Novembris, 1696.

Sir John Fenwick fent the Speaker a Letter in

thefe Words.

Sir, Newgate, Nov. 10.

T Would have addreffed myfelf in the humbleft Man-

J[ ner I could to the Honourable Houfe of Commons,

from whom I received a Copy of a Bill againft me with

their Order ; but my Keeper will not carry any Paper

from me but toyour felf, to whom Idurfl not prefume to

fend a Petition to deliverfor me. Therefore 1 beg the

Favouryou will pleafe to acquaint the Houfe, that it is

my humble Petition to them, That they would give

Leave for my Counfel Sir Francis Pemberton, Sir

Thomas Powis, and Sir Bartholomew Shower, to

come to me, with my Solicitor, Chriftopher Dighton,
to advife with alone. The Keeper will notfo much as

let mefend the Copy of the Bill and Order to my Solici-

tor, fo it is of no Ufe to me: 1 humbly beg they will

pleafe to give Order, that I may have all Affiftance

that is neceffary for me, and that you will pardon this

Troublefrom, Sir,

Your moft humble Servant,

John Fenwick.

Upon this Letter they did readily order that he
fhould be allowed two Counfel to make his De-
fence, and that they might be alone with him ;

and after fome Debate, did give Leave that he

Veneris 13 die Novembris, 1696.

Sir John Fenwick was brought to the Houfe (by

Order) from the Prifon of Newgate ; and there

being a very great Company of Strangers, both

in the Lobby and Speaker's Chamber ; and the

Houfe being full of Members, to prevent the

Inconvenience that fuch a Number of People

crowding in might occafion, the Lobby was or-

dered to be cleared of all Perfons that were not

concerned, and alfo the Speaker's Chamber, and

that the Back-door of the fame fhould be lock'd,

and the Key laid upon the Table : But it having

been faid, that the Lords did admit the Members
of this Houfe to hear their Debates ; there was

private Intimation given the Serjeant to let them
remain in the Speaker's Chamber, when others were

remov'd.

Then Sir JohnFenwick wasorder'd to be brought

to the Bar : But it being a Proceeding of that Na-
ture, that none of the ancienteft Members could

give a Precedent, it was neceffary to fettle fome
Preliminaries; and the firft Queftion that was

moved, was, Whether the Mace ought to lie up-

on the Table when Sir John Fenwick was in the

Houfe, or whether the Serjeant ought not to ftand

by him with it at the Bar ?

Mr. Smith. Sir John Fenwick being a Prifoner,

the Mace ought to be at the Bar, and then no

Member can fpeak.

Mr. Boyle. This Hearing, of any Thing I c^n

think of, is moft like the Hearing ofan Eie6tion •»

and then the Mace is upon the Table, and every

one has Liberty to fpeak and afk Queftions.

Mr.
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* Mr. Chanc. ofExcbeq. The Mace

* Mr. Charles 0Ugh t not t0 be upon the Table, be-
Montague. ^^ ^ ..

^ prifoner . ^ gj^:
of London can't have him in Cuftody here, and

fo they deliver him into Cuftody of the Ser-

jeant.

Mr. J. Howe. That Argument would be good,

if he could not be in Cuftody of the Serjeant un-

lefs he had the Mace in his Hand.

Mr. Brotherton. The Mace ought to be upon the

Table, becauie the Bill is to be read.

Mr. Chr. Mufgrave. The Mace ought to be up-

on the Table. Never any Bill was read but the

Mace was upon the Table.

Col. Granville. If the Mace be not upon the Ta-

ble, it would be a great Hardfhip to the Mem-
bers that they cannot fpeak, and a great Hardfhip

upon the Prifoner that he can't afk any Queftions.

My Lord Torrington was brought Prifoner from

the Tower, and upon Account of his Quality the

Houfe did not let him go to the Bar : But while

he was in the Houfe, the Mace was upon the Ta-
ble, and he gave an Account of the whole Cam-
paign; and every Body was at Liberty to afk what
Queftions they pleafed.

* Mr. Att. Gen. The Matter is very

Trevor
new ' anc* * tm̂ k 'tis neceffary you re-

folve upon the Method before you call

in the Counfel, that you may acquaint the Coun-

fel with it : I think it not proper that the Mace
fhould be upon the Table, becaufe he is a Pri-

foner ; though it may not be neceffary that the

Serjeant fhouid have it upon his Shoulders all the

Time, but he may eafe himfelf. I believe you
will afk Sir John Fenwick what he has to fay, but

no Queftions to make him accufe himfelf: And I

humbly propofe it to you, that after the Counfel

is called in, they may open the Nature of the Evi-

dence againft Sir John Fenwick ; and then, whe-
ther you will permit them to go on, or they fhall

withdraw, and the Houfe will confider what Que-
ftions fhall be afked.

Col. Mordaunt. I hope the Queftions will beta-

ken down upon a Paper by the Speaker, and then

read to us, that we may fee if they be right, and
fo afked by the Speaker.

Sir Will. Williams. If the Mace is not upon the

Table our Mouths are muzzled : We are in the

Nature of Judges ; and ihall we pafs a Vote that

the Judges fhall not afk any Queftions ?

Sir Tho. Dyke. I can't be informed without afk-

ing of Queftions : I know not whether you are a

Houfe without it, without having the Mace upon
the Table. And will you act in your higheft Ca-

pacity without being a Houfe ? I do not know
how it was when the Lord Torrington was here ;

but when the Duke of Leeds was here, the Mace
was upon the Table.

Mr. Boyle. I wifh you had appointed a Com-
mittee to have fettled the Preliminaries, and that

the Bill had not been brought in at all ; what they

labour, as a Matter to avoid Delay, may occafion

more. For though when you carry the Mace to

the Table, no Member fhould have the Liberty
to fpeak, yet any Member hath Liberty to defire

that the Counfel may withdraw, and then they
muft withdraw, and the Mace muft be brought
upon the Table.

Mr. Chanc. of Excheq. That Gentleman is cer-

tainly in the right : But I think the Mace muft not
be upon the Table till when the Prifoner is here

;

and I think the Queftions muft be afk'd by the Chair.

Vol.V.

The longeft Examinations that I remember was
of the Admiralty, and then the Queftions were
afked by the Chair. For the Inftance ofmyLord
Torrington, 'tis true, he had not the Mace with
him, but he came at his own Requeft, he came to
give you an Account of his Proceedings ; and in

that Cafe not a Queftion was afked by any Mem-
ber; any Member hath Liberty to propofe any
Queftion, but it muft be afk'd by the Chair.

Afterwards the Qyeftion was put, and itpaffed,

That Sir John Fenwick fhould ftarid with the Mace
at the Bar.

Then a Queftion arofe about reading ofthe Bill:

Some Gentlemen faid, it could not be read when
the Counfel was prefent, for the Mace would be
off the Table ; (and they feemed to be under a
Difficulty by having paffed the laft Queftion ;)
others faid, it was not neceffary to read it whilft

Sir John Fenwick was prefent, he having had a Co-

py of it ; but at laft it was thought reafonable, it

being in the Nature of a Charge upon him, that
it fhould be read to him when prefent with his
Counfel ; and 'twas faid, it was done fo in the
Cafe of Indictments, tho* Copies were delivered
to them : But it fhould be read only as a Matter
of Form, as a Charge to which he was to anfwer 5

but it could not be reckoned a fecond Reading ac-
cording to the Rules of the Houfe, the Mace bein°-

off the Table ; and therefore it fhould be read awain
when the Counfel and he was withdrawn.
And it was faid, that the Journals did take no-

tice, that in fome Cafes, as in the Cafe of an ad-

journed Debate, fome Bills had been read four

times ; and fo it was agreed, and that Difficulty

was folved.

And the Serjeant took the Mace, and brought
Sir John Fenwick to the Bar ; and Counfel was ad-

mitted for him, and for the Bill, viz.

Mr, Serjeant Gould, King's Serjeant, and Mr. Re-

corder Lovel, likewife King's Serjeant. And Sir

Thomas Powis, and Sir Bartholomew Shower,

for Sir John Fenwick.

And Mr. Speaker opened the Matter thus.

Mr. Speaker. Sir John Fenwick, the Houfe have

received Information that you have been in a hor-

rid Confpiracy againft the Life of his Majefty, and

for bringing in a French Force to invade this King-

dom, that you have been indicted thereof ; and

they haveconfidered the Nature of the Crime with

which you ftand charged, and how deftructive it

would have been (if it had fucceeded) to the very

Being of this Kingdom ; and therefore, that you

may not go unpunifhed, if you are guilty, have

ordered a Bill to be brought into this Houfe to at-

taint you for High-Treafon, which hath been once

read, and will be now read to you at the Bar ; and

then you will hear the Evidence againft you, and

have Liberty to make your Defence: And though

you cannot claim any Right thereto, thisFIoufe (to

fhew how ready they are to favour you, in giving

you any reafonable Help to make your Defence)

do allow you Counfel to affift you therein ; and

having granted you this their Favour, they do

expect that you will make a good Ufe of it. I am
likewife to acquaint thofe that are your Counfel,

that this Houfe do reckon their own Prudence will

fo guide them, as not to give any juft Offence to

this Houfe ; and that they will not be allowed to

queftion the Power of Parliaments to pafs Bills

G 2 of
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of Attainder, when they judge it requifite ; of

which this Houfe is more proper to judge than

any private Perfon, and therefore they will not

allow you to debate that Poinc.

Let the Bill be read.

[Clerk of the Houfe of Commons reads.]

[%eteasS »»ir John Fenwick, 3i3art. toa0,

upon tlje 3Datf)0 of George Porter, <£fq ;

ahb CordelGoodman,dgent,at t$e =>ef--

fiOtt0 Of Oyer anb Terminer tjelb fo? t§e CftJ? of

London, on the 28tfj8Dag0fMay, 1696. inbicccO

of ^ighz-tirreaftm, incompafung and imagining; tlje

SDeathanb 2Detttutfionof fji0 0paieftj,ann atitjerins

to f)i0(£nemie0, bp consulting anb agreeing toitlj fe=

total $crfon0 (to&mof fome Ijabe been atteab? at*

tainteb, anb otljer0 not pet bjougljt to t&efu TOal-

tai tlje fait) tEreafonJ at feberal 9^eeting0, to fenb

Robert Charnock, ftnce attainteb antj executed foj

lifigb^reafon, in confpiringto affaffinatcW ^*
jeftp'0 feacteb perfon (toljom (Sob longpjeferbe) to

t§e late l&ing James in France, to inbite anb encou=

rage tbe French '&ing to inbabe tlji0Bingbom toitlj

an armeb fojce, by> p?omifing to join toitlj anb affift

fjtm toitlj St^en anb &rm0 upon fuel) 3mMon. Sim
toljerea0 tlje faib fefr John Fenwick bib obtain iji<s

SJSajjftp'g fabour to Ijabe lji0 tCrial belapeb from

'QEime to Hinte, upon lji0 repeateb pjomifes of ma?

fting an ingenuous anb full donfeffion of fji0l&noto:

lebge of anj 2D*ttgn o\ Confpiracp againft iji<3 apa»

jeft^'gf perfon oi (Kobernment, anb of tlje ^erfonss

tfjereinconcerneb. &nb toberea0lje Ijagffo far abufeb

Iii09^aieftp'0 great(Llemtncp anbjnbulgence tbere=

in, ttjat, infteab of making fuel) Confeffion, Ijeljatfj

contcibeb aim fojmeb falfe anb fcanbalous f>ap?r0 ass

1)10 3|nfo?mation0,reaetting on tlje JFfoelitj? offebe^

ral Jloble JBeer0,biber0 apember0 of tlje %oufe of

Commons, anb otljer0, onip bp Ipearfap ; aim con=

tribing tljerein to unberininetlje (S5obernment,anb

create31ealoufie0bettocentlje1&inganbf)i!3feubiect0,

anb to ffiae tlje real Confpiracp. &nbtoljerca0Cor-

del Goodman,oneof tlje aaiimeffejs againft tlje faib

&ir John Fenwick, to pjobe tlje faib '(Ereafonjlatelp

anb fince tlje feberal€ime0 appointeb fo? tlje tErial

of tljefaib »>icJohn Fenwick,atoneof to^icij^ime?

tbe faib »>ir John Fenwick Ijab bun accominglp

tuieb, Ijab it not bun foj tie expectation of tlje faib

HDifcotieries fo often p?omifeb,i0 toitljbjaton;, fo tljac

tlje faib CordelGoodman cannot be Ijab to gibeCbi-

t;,znu uponanp tEn'al. 13e it GEnactcb bp tlje tag'0
2©oa excellent St^ajeffp,bp anb toitlj tlje a&bice anb

Confent of tbe ILoms Spiritual anb tlEempojal,

anb Commons tn ttjiss parliament aflembled, anb

bp tlje auttjojitp of tlje fame, Wi>at tlje faib &ir
John Fenwick is Ijerebp Conbicteb anb attainteb

of ^iglj= threaten, atm fball fuffer tlje $ain0 of

2)eatlj, anb incur all JFo?feitttre0 a0 a ^ecfen at=

tainteb of l^iglj^reafon.

Mr. Speaker. Mr. Serjeant Gould, the Houfe
expects from you, and Mr. Serjeant Lovel, that

you open the Evidence you have to prove the Sug-

geftions of the Bill.

Mr. Serjeant Gould. Mr. Speaker,we are here in

Obedience to your Commands, to give an Account
of the Charge, and likewife of the Evidence of
the Fact, that is againft this Gentleman, Sir John
Fenwick. The Charge againft Sir John Fenwick is

for High-Treafon, and High-Treafon ofthe high-

eft Degree \ 'tis no lefs than a Defign of depoling

the King, and fubverting the Government, and
fubjecting it to a French, arbitrary, and flavifh

Power. It further charges, that in Profecution

of this Confpiracy, he hath met, together, with
feveral others, who have confulted, confented,

and agreed together, to bring in a French Army
upon us ; and in order to that, as a particular

Overt-Act, it is charged, that they contrived to

fend one to the late King James to bring in a

French Power upon us. It is charged likewife,

that he confpired to levy War upon us, and for

that Purpofe did provide Piftols, and other war-

like Arms. This I take to be the Subftance of the

Charge, as laid in the Indictment.

Now, may it pleale you, Mr. Speaker, as for

the Evidence of the Fact charged and alledged in

this Indictment : It is no Secret certainly to any

at this Time of Day (after fo many Trials, fo

many Convictions, fo many Attainders) that for

fome Years laft paft there hath been a wicked Con-
fpiracy to bring in a French Power upon us, to

fubvert this good Government, and to depofe the

King •, but God Almighty, by fpecial Providence,

hath always prevented and difappointed them.

We know ever fince the Bufinefs of la Hague (in

which, even by a Miracle, God difappointed them)
they have been ftill reftlefs, and have been indu-

ftrious to fet up again this Defign ; and for this

have plotted to bring in a French Power, and have

not had any Regard to the King's Mercy fhewed

to them, and that in paffing feveral Acts of Par-

liament, but have ftill perfifted in the fame De-
figns.

As to the Charge upon this Gentleman at the

Bar, we fhall fhew you that in Time : In the Year

1694. for feveral Months there was a Confpiracy

carried on, but did not take Effect •, afterwards,

in Time, I think the Beginning of June, or latter

End of May, there were feveral Confults, or

Meetings, at the King's Head Tavern at the Up-
per End of Leadenhall-Jlreet, where this Gentle-

man that now ftands charged at the Bar was pre-

fent ; there were feveral Gentlemen, and among
the reft fas it hath and will appear upon Evidence)

there was Sir John Fenwick, my Lord Montgomery,

and feveral others, whereof Captain Porter and

Goodman were there likewife prefent : It was then

propofed, that one Charnock (fince executed, and

agreed upon by all to be prefent) fhould go over

into France to thejate King James, to communi-
cate to him their Refolution and Sincerity in being

ferviceable to him in levying War here to depofe

the King, and fubvert the Government ; who was

to intercede with the French King, fo that there

might be Forces fent from France. But after this,

Charnock (prefent ftill this Gentleman) comes and

propofes this thing again, and tried whether they

were fincere and real in their former Refolutions.

To which they all replied, and did agree and af-

fent, that it fhould be done, and they were very

zealous in the Matter, and the Forces were at that

Time propofed. And what was that? Why truly,

no lefs than 8000 Foot, and 2000 Dragoons of
French,mth an Affurance of2000 Horfe from this

Country. Charnock did go into France, and did

communicate this Matter ; and after he had com-
municated this Matter he came back, and brought
Anfwer, that King James had endeavoured to an-

fwer their Expectations, but at that Time the

French King could not fpare his Forces, but how-
ever returned his Thanks to them.

This



1696. Pari, upon a Bill of'Attainderfor High-Treafon, 43
This pafFed on till towards Cbriftmas laft ; then

comes over Sir George Barclay upon this Expedi-

tion, and there was a Corhmiffion prepared for

that Purpofe : And as to one Part, he brought

along with him a Detachment of fome of King

James's Guards, who was to afifaffinate the King.

The next Part was for raifing a Rebellion •, now
that fell to Sir John Fenwick's Part. As to the

afTafTinating Part, you have hadfeveral Examples

made already. This we have Evidence to prove ;

and if we prove this Matter as we have opened it,

then I think there is no Perfon whatfoever, but

will agree that this is High-Treafon in the higheft

Degree. Now, Sir, here {lands our Matter : Here

was an Indictment found according to the Law you

made laft Seffions of Parliament, by two Wit-

neiTes to one Species of Treafon againft Sir John

Fenwick ; we have one of thefe Witneffes here viva

'voce : But Sir John Fenwick hath protracted his

Trial by frequent AfTurances of making a Difco-

very, which hath terminated in what you have

already mentioned in your Bill ; by Means of

which, Sir John Fen-wick hath not been try'd ;

whereas he had been try'd in courfe, without thefe

Applications, and found guilty : But now he hath

had all this Time, that Goodman is withdrawn is

plain, and we think (but that we muft leave to

the Judgment of this honourable Houfe) may be

reafonably fuppofed, by Contrivance, to take off

this Profecution of Sir John Fenwick. For why ?

The Inference is from a Fact that we fhall prove

to this honourable Houfe : There hath been the

like Attempt upon Captain Porter, but Captain

Porter hath been more ftedfaft ; he hath been fo

refolved, that he ftood his Ground •, and, to fpeak

the Truth, notwithftanding he hath been highly

attempted : For we fhall prove to you, that one

Clancy comes to Captain Porter, and tempts him to

withdraw into France, v/ith Affurance of a Par-

don, and he hath Three Hundred Pounds paid

him in Hand, and Three Hundred more he was to

be paid when he fnould come into France, to be re-

mitted by Bills of Exchange : Befides, he was to

have 300 /. a Year •, ioo /. from my Lori Aylef-

bury, 100/. from my Lord Montgomery, and the

other 100/. a Year from Sir John Fenwick, and

this to be an Annuity during his Life : And thus

far we fufpect Sir John Fenwick may be concerned •,

for his Lady came) he did not come perfonally,

but his Lady did) and gave her Honour and Af-

furance, that it fhould be all performed, and

much more, if he would withdraw himfelf.

Captain Porter prefently made a Difcovery of

this, and takes the 300 /. which was paid down ;

upon this it hath been fo far proceeded, that

Clancy hath been indicted for it, and convided,

and hath received Judgment, and I fuppofe there

hath been Execution : We have the Record of all

thefe Proceedings.

We have this Circumftance farther in the Cafe,

(which it is my Duty to open to this Houfe) to

ihew what Labour there hath been to ftifle the

Truth of the Fact, upon taking of Sir John Fen-

wick : There was one Webber taken with him, and

he flid a Letter into one Fowl's Hand, and this was

to be fent to my Lady Fenwick: And what is the

Import of this Letter ? The Import of it is (they

could not prevail with Porter, as 1 opened juftnow,

therefore; you muft influence the Jury, get two or

three ftout Jurymen to ftarve the reft, for we
have nothing elfe to depend upon : Thefe Things

wc fhall humbly offer to prove, according to our

Duty, and according to the Order of this Houfe,
and then leave Sir John Fenwick to make his De-
fence.

Mr. Recorder. Sir, in what I fay, I fhall endea-
vour, as I ought to do, to purfue the Method of
this Bill : And firft, 1 will take Notice, that it is

the Pleafure and Direction of this Houfe, that we
fhould attend this Houfe this Day, to produce
the Evidence againft Sir John Fenwick.
The Crime for which he ftands indicted is High-

Treafon : I prefume the learned Gentlemen on the
other Side will not deny, but that the compaffing
and confpiring the Death and Deftruction of the
King, is High-Treafon -, and that to endeavour
it, or fhew it by an Overt- Act, to caufe a foreign
Power to invade the Realm, or to hold Corref-
pondence, or adhere to the King's Enemies, is

likewife High-Treafon-, and therefore I fhall

not trouble the Houfe to fay any thing to it one
way or another, becaufe I believe they will not
deny it.

In the next Place the Bill does take Notice,
that Sir John Fenwick hath been indicted at the
Old-Baily in May, 1696. Sir, by the Law of
this Houfe of Parliament made laft Seffions, no
Man ought to be indicted of High-Treafon with-
out two Witneffes ; purfuant to that Law, Sir

John Fenwick hath been indifted upon the Oaths
of two Witneffes, Captain Porter (whom we have
here) and Goodjnan (whom we then had, and he
did fwear) and upon the Evidence of thefe two
Witneffes the Jury found the Bill.

We have this farther Matter : For before the
Time the Bill was prefented to the Grand-Jury,
there was an Examination taken both of Porter and
Goodman in Writing, and I think it was before a
worthy Member of this Houfe, to whom I ap-
peal in this Cafe, and in thofe Informations (if I

miftake not) the fame Informations they gave a-

gainft Sir John Fenwick as they gave againft Mr.
Cook •, and upon the Trial of Cook they were fworn,
and did juftify and verify the Informations they
gave before : And then, if you pleafe, we fhall

call Witneffes to prove, that upon the Trial of
Cook, Porter and Goodman gave that Evidence that

did equally affect Sir John Fenwick(for he was then

withdrawn, and could not be taken) ; and the Evi-
dence was, That Cook, Sir John Fenwick, with my
Lord Aylejbury, my Lord Montgomery, Sir Wil-
liam Perkins, Sir John Friend, Charnock, Goodjnan

and Porter, were all together at a Confult efpeci-

ally appointed for the carrying on thefe traiterous

Purpofes ; they gave the Court a great deal of

Trouble, whether Goodman was there at that

Time, and they did call fome Servants of the

Houfe that did prevaricate, but the Court was
thoroughly fatisfied, and it hath appeared more
plainly fmce, that they did abufe the Juftice of

the Court, for that Goodman was undoubtedly

there. Sir, Cook upon the Trial was convicted,

and had Judgment of Death. And, Sir, he is

attainted ; but it does not become me to fay,

why he is not executed : His Majefty, no doubt,

hath great Reafon for it. But this I may fay,

being prefent at the Trial, nothing was made
more plain •, and Sir John Fenwick appeared to

be equally concerned.

To fhew Sir John Fenwick is guilty, I crave

leave to add this, he did withdraw himfelf, and

fled, and was enquired after with Diligence ; and

at laft he was found.

We
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We fhall make good all we have with,

by Evidence (we hope) to the Satisfaction of this

Houfe.

Mr. Speaker. If you pleafe, Mr. Baker, that

is Solicitor for the King in this Cafe, does attend

at the Door with all the Papers •, we defire that

he may be let in.

Mr. Speaker. Serjeant, call in Mr. Baker. (Which

was done.)

Mr. Speaker. What do you call Mr. Baker for ?

Mr. Serjeant Gould. To give an Account of this

Indictment, for we have a true Copy from the Re-

cord.

Sir Thomas Bowls. Mr. Speaker, fince I am here

affigned Counfel for the Prifoner, by the Allow-

ance of this Honourable Houfe, upon his Appli-

cation, without my Privity, I crave Leave hum-

bly to acquaint you, in Behalf of my Client : I

take it for granted, that he is, I am Sure we that

are Counfel for him are, a little furprifed in what

the King's Counfel are going about •, for in Truth,

we were not aware, nor do we find that any No-
tice was given to the Gentleman at the Bar, that

there would be any Proceeding againft him by ex-

amining of Witneffes, or giving of Evidence •, he

had (it feems) the Vote of the Houfe fent to him,

and likewife a Copy of the Bill ; but I could not

understand that the Houfe had given Notice that

he mould be prepared by Witneffes, if he had

any, or be at Liberty to produce them. Nor was

there the leaft Notice to him, that there would be

a Proceeding againft him by Way of giving Evi-

dence. He did, as I find, humbly apply himfelf,

by Petition, that he might be heard by Counfel,

againft the palling of the Bill, and I fhall very

carefully obferve thofe Directions you gave us,

which I hopewefhould not have flood in need of,

but have behaved our felves as becomes us, and

not have drawn in queftion the Power of Parlia-

ments: I never had a Thought to do fuch a

thing i
but this I humbly lay before you for your

Consideration, whether, without any fort of No-
tice, that I perceive, he had from this Houfe to

make his Defence to any Evidence, and confe-

quently there could be no need of Witneffes on

his Behalf -, whether you will fo proceed, unlefs

he had had Forewarning to provide himfelf other-

wife than by the printed Votes, which ( I fuppofe)

he had no Opportunity of feeing j and, whether,

within the Words you are pleafed to acquaint us

with, we may be heard as to the Reafonablenefs

of this Proceeding, that by and by we muft crave

Leave to fpeak unto.

Mr. Speaker. Sir John Fenwick did petition, it is

true, that he might be heard by Counfel at the

Bar againft paffing the Bill ; but he likewife pe-

titioned for Counfel and a Solicitor ; and the An-
fwer from the Houfe was, That he fhould be al-

lowed Counfel to make his Defence.

Sir Tho. Powis. Yes, Sir, I have feen the Order

of the Houfe •, and truly there did not any Thing
occur from it to me, that it fhould be expected

that he fhould produce Witneffes •, for he praying

that he might be heard againft paffing of the Bill,

and the Order of the Houfe being that he might
have Counfel for making his Defence, I did not

apprehend that it impower'd us fo to be prepar'd

as to bring Witneffes, efpecially there being no

Notice given to him to bring Witneffes, nor no
Way for him to compel them to come here.

Sir Bart. Shower. Mr. Speaker, we do acknow-

ledge that we are fo far ready as to offer fome

Note , This Order
nvas made the Day be-

fore at the Rifrng of
the Hiufe.

Considerations againft the Reafonablenefs of the

Bill, not againft fuch Bill in general, but againft

Sir John Fenwick in particular, and upon thofe

Suggestions in the Bill •, but in refpect of his

making his Defence againft Matter of Fact, and
to anfwer the Charge of the Bar, we are not

ready. The firfl Time we
had Notice that Sir John Fen-

wick fhould attend, or be

brought to the Bar, was laft

N ight at Nine orTen a-Clock

at Night i 'tis true, the Order faid the King's
Counfel fhould produce Evidence for the Bill

upon this Day •, but it was not order'd that there

fhould be Evidence produced for Sir John Fenwick,

or at that Time that he fhould be perfonally pre-

fent: We are ready, with Submiffion, to offer

what we have to fay againft the paffing of this

Bill, upon the Suggeftions made in the Bill, as

Sir John Fenwick's Cafe is there reprefented ; but
to anfwer them in refpect of Truth or Falfhood,

that we are not prepared to do : Whether you
will hear them to that, before you have heard

us, in the other Particular, that we fubmit to

you.

Mr. Speaker. Sir, you had Notice on Wednefday
laft, that Sir John Fenwick fhould have Liberty to

make his Defence by Counfel •, and if you had
doubted whether he fhould be admitted to do it

by Witneffes, you might have applied to have
known the Pleafure of the Houfe : But if that be
what you ftand upon, if you will withdraw, you
fhall know the Pleafure of the Houfe.

Mr. Serj. Gould. I muft confefs we depended on
it, and expected no other Thing than the Bar
Evidence. This was our Order, and I appre-

hended that the Petition meant the fame Thing

:

For, as I remember, it was an Order likewife that

the King's Counfel fhould produce the King's

Evidence : What Reafon was there for that Evi-

dence, unlefs Sir John was to apply himfelf to

anfwer it ?

Mr. Recorder. I beg your Leave to obferve with

what Reafon the Counfel on the other Side make
this Objection ; when 'tis the Import of this Bill,

that Sir John Fenwick is guilty of High-Treafon :

And your Order fays, They are to be heard againft

the Bill, that is to fay, they are to be heard

againft the High-Treafon charg'd upon him by
this Bill. Therefore the Houfe did direct us to

produce the Evidence againft Sir John Fenwick, to

verify the Suggeftions of this Bill : And fo I can-

not apprehend what can be more proper at this

Time, but to prove the Fact againft Sir John

Fenwick ; and 'tis their Bufinefs to defend it as

well as they can.

Sir 'Tho. Powis. What was faid by the learned

Gentleman on the other Side, I hope, will be

fome Reafon why we might be of Opinion, that

we fhould not have Occafion to produce Witnef-

fes : And the Truth is, this Bill does no where fo

much as fay, Sir John Fenwick is guilty of High-
Treafon ; and therefore Mr. Recorder was under

fome Miftake, when he faid the Bill charged that

he was guilty. The Bill does not any where make
fuch an Allegation ; there is nothing but a Reci-

tal that he was indicted for fuch a Treafon -, and

then it recites, That whereas he had protracted

his Trial by fuch Means, and Goodman had with-

drawn himfelf; (but it does not fay with his

Privity -,) and then follows the enacting Part

;

Beit enabled, &c. So that there is no fuch Thing
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as any Allegation that he is guilty, whereby

we could imagine that that was the Fact or Que-

ftion between us. We now offer thefe Things

humbly to you, and (hall readily fubmit to what

you think lit to do in it.

Mr. Recorder. Sir Tho. Powis fays, That SirJohn

Fenwick is not charged with his doing any Aft, or

being guilty of High-Treafon ; but the Bill takes

Notice that he Hands indicted for it : Then it will

be enough for us to prove, that he (lands indicted,

unlefs the Houfe think fit to let us go into the

Evidence of his being guilty.

Sir B. Shower. We do not oppofe the produ-

cing Evidence to prove the Suggeftions ofthe Bill,

and°the Recitals of the Bill fpecified : But if they

attempt to prove him actually guilty, by living

Witneffes, as they have opened it here, that we

humbly beg Leave to oppofe. But if they think

fit to prove the Suggeftions of the Bill, that there

was an Indictment, that there were Witneffes

fworn, and one is withdrawn, and the Promifes

of making Confeffion, and his prevaricating in

that Matter, we are ready to make our Defence

to that.

Mr. Speaker. Gentlemen, you muft withdraw

before you have the Directions of the Houfe.

Accordingly Sir John Fenwick, and the Counfel

of both Sides, withdraw.

And being withdrawn.

Mr. Speaker. Gentlemen, you have heard what is

ftood upon by the Counfel for Sir John Fenwick:

They fay, if you call only Evidence to prove the

Suggeftions of the Bill, they are ready to anfwer

them ; but if you call any Evidence to prove Sir

John Femvick guilty of a Confpiracy, by living

Witneffes, they pretend they are not ready, and

fay, They did not know they fhould be allow'd

Liberty to produce any Witneffes.

Sir Tho. Littleton. Mr. Speaker, the Counfel

could not think that the Bill mould fet forth that

Sir John Fenwick was indicted, but that the Houfe
would know by what Means -, and that Goodman

was gone away, and we fhould not enquire by

what Means. What are the Objections by the

Counfel againft the Bill ? Say they, We are ready

to give Reafons againft the Bill ; they do not fay

down-right againft your Juri (diction: But, fay

they, we are ready to fhew 'tis not reafonable in

this Cafe, as ftand Circumftances, to pafs this

Biil : Sir John's Petition was to be heard down-
right againft the Bill. If that was your Intention

to hear him to thac, and to that only, I conceive

you would not have worded your Anfwer as you
did : You order'd him Counfel to make his De-
lence •, and at the fame Time order'd the King's
Counfel to produce the Evidence: How could
they underil.ind it, but to make Defence to the

Evidence? It may be they have a Mind to have
another Fee: Whether you will think fit, in the

Circumftances you ftand, to give them further

worded •, 'tis fo, if they had timely Notice of it:

But the Counfel at the Bar tell you, they had no

Notice of this Order till Ten a-Clock laft Night.

Mr. Speaker. That noble Lord does miftake ;

for that which they fay they had no Notice of till

laft Night, was, that Sir John Fenwick fhould be

brought hither ; but the Notice that he fhould be

heard by his Counfel for his Defence was fent him
the Day before.

Lord Norryes. This very Order, for his Majefty's

Counfel to produce the Evidence, was made but

upon Thurfday.

Mr. Speaker. Then I miftake. But the Order

that was made upon his Petition, I fent away im-

mediately : But the Order they mean, I fuppofe,

is that for bringing him hither.

Mr. Cowper. Say the Counfel for Sir John Fen-

wick, We come prepared to make Defence to

every Thing charged in the Preamble of the Bill,

but what is not charged, we do not come pre-

pared to make Defence to. Now they conceive

the Fact of High Treafon is not charged upon

him by the Bill ; and if true, it is of great weight

;

but as it is, 'tis none : For firft, 'tis plain, the

Preamble recites that he was indicted for High-

Treafon by the Grand-Jury •, that is a Charge of

High-Treafon within the Bill ; for it fays, he was

charged by the Oaths of his Country upon the

Oaths of two Witneffes •, and there is the very

Overt-Act recited in the Preamble of the Bill.

Now, allowing this its due Weight, Can any one

think, that fits here as a private Judge, that the

High-Treafon thus recited, as found by theGrand-

Jury, was no Part of his Charge ? The very Na-

ture of the Bill fpeaks •, for could any one think,

that you would ground a Bill of Attainder upon

a Suggeftion, that be being indicted of High-

Treafon, had fpirifed away one of the King's

Evidence, or for giving falfe Information ? So

that this is trifling with the Houfe, with Sub-

mi ffion.

Sir Rich. Temple. Can any Body fay any Thing

of the Intention of the Houfe, when 'tis reduced

into a Bill? Is it not the Bill that he is to make

his Defence to ? And the Gentleman that fpake,

fays, that no Body could think otherwife : Why,
Sir, no Body is to think otherwife than the Bill

ftates it.

Now the thing before you is, Whether up-

on the Suggeftions of this Bill 'tis fit for you

to pafs it ? The Cafe of Mortimer was, That he

had made his Efcape, being under an Indict-

ment of High-Treafon j and it came before the'

Houfe, Whether upon the Statute of 25 E. 3.

it was High-Treafon : But they did not debate

the Fad.
Now you have brought a Bill here, and all the

Ground is, that he was indicted for High-Trea-

fon, had thus and thus prevaricated and delayed

his Trial, upon Promifes of Confeffion, and in

Conclufion, one of the Witneffes is withdrawn :

Sir, no Man is to make his Defence but to what

is in the Bill •, nor can you examine to any Thing

Time, I do not know : But the Circumftances of but what is fuggefted in the Bill. If you had

the Kingdom, and the King's Life, muft be con- put the Iffue upon the Guilt of Sir John Fenwick,

fidered as well as Sir John Femvick. What is the he muft have a fair Trial in fome Place, and

Meaning that they are not prepared ? I fuppofe it that he cannot have here upon Oath -, for upon

is to have further Time •, but I think your Order all Bills of Attainders they have had a fair Trial

is fo plainly worded, that they could not ignorantly above.
mifta

Lord Norryes. I rife up to the Matter of Fact

:

That Gentleman tells you your Order is plainly

Mr. Smith. I always thought when a Bill of At-

tainder was to pafs through this Houfe, that eve-

ry Man was concerned to hear what Evidence he
J could,
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could, to make it appear whether the Perfon was

guilty of the Fads that were alledged againft him
to condemn him for ; and, I take it, the princi-

pal thing to be confidered is, whether he be guil-

ty of fuch a Crime as deferves fuch a Punifh-

ment. So that, I take it, the Queftion now is,

Whether Sir John Fenwick hath had that Notice

to produce his Evidence, as is convenient ? For I

think we mould lofe Time to let Counfel ramble

upon the Reafonablenefs of our Proceedings ; the

Queftion is, Whether he is guilty of the Fact ?

Sir, 1 can never think the Counfel could under-

ftand your Order, when it fays, to make his

Defence, but it muft be to the Fact upon which

he is to be condemned. You have already de-

termined that Point, as to his prevaricating, but

that is not the Matter that fhall make me find him
guilty ; but the Evidence that will weigh with

me is the Evidence of High-Treafon, and how
far they can anfwer it.

Mr. Hooper. The Queftion is, Whether or no

lamere's Trial but believed him to be guilty of
the Fact ; yet he was acquitted, becaufe there
was not Evidence fufficient againft him. I think
you muft (lick to one of thefe Points r, if you
ftick to this, to prove him guilty of High-Trea-
fon, you muft alter the Bill -, and then that muft
be proved out of the Mouths of two Wit-
nefles. If you pleafe to ftick to the Bill, then
I hope the King's Counfel will go on to prove
the Allegations of it, or let us know why
they do not : I fhall no more give my Vote
to hang him, becaufe he is indicted of'Hi»h-
Treafon, than I fhall becaufe he hath been in

Newgate.

Mr. Sloane. I think a great deal of your Time
in debating this Matter may be faved ; though I

will allow the Bill might have been drawn bet-
ter, and that a Bar-Indictment is not a fufficient

Ground of it felf for a final Decifion of this Mat-
ter : But when at the Time of the finding the
Indictment there were two Witnefies, and one

there be a fufficient Guilt laid to this Man's of them is withdrawn, and as is fuppofed by his

Charge ? For in all Courts of Judicature this is Means •, if the Bill feems imperfect for any
a certain Rule, You muft proceed fecundum Al- thing before you now, you will not ftay all the
legata & Probata ; and you fhall not go about to

prove a Thing unlefs it be alledged. Now the

Queftion is, Whether this Thing be alledged

in the whole Bill, that Sir John Fenwick is guilty

of High-Treafon? And if not, you will go
about to prove what is not alledged. 'Tis true,

it hath been alledged that a Bill hath been found-,

but feveral have been indicted who have been ac-

quitted. It is poffible the Prifoner at the Bar may
be guilty ; but I think we muft obferve that Me-
thod here, that is obferved every where elfe, and

that is not to go about to prove any thing that is

not alledged.

Mr. Clerk. The learned Gentleman hath made
an Objection that perhaps would hold very well

in PFeJminJler-Hall : But I fuppofe he may re-

member this Bill muft have a fecond Reading be-

fore you, as a Houfe ; and then perhaps the Al-

legations may be different from what they are

now. But the principal Matter before you is,

Whether this Gentleman be guilty of High-Trea-

Proceedings upon it ; but if you fee it imperfect,
and it may be amended, you will amend it at
the Committee. I think the Favour you have
given is abufed, and that 'tis perfect triflino-

from the Bar. In one Breath they fay, they
could not get ready, for they had no Notice 'till

laft Night j and in the next Place they fay, they
will go on to every thing but his being guilty ;

and I believe they never will be prepared for

that.

Mr. Att. Gen. Sir, I am very unwilling to

fpeak any thing in this Matter ; becaufe, Sir,

by the Place I have the Honour to ferve his

Majefty in, as one of his Counfel, if it was in

the Courts below, I muft profecute on Behalf
of the King : But I am very fenfible while I

am in this Houfe, I am in another Capacity -,

I am to vote here as a Judge, and not as a

Party.

That which I do now trouble you about, is

in Relation to the Matter that hath been ob-
fon, or no ? And if they did not prepare to that jected •, That the Bill does not exprefly affirm,

Part, I think they were negligent to their Client; that Sir John Fenwick was guilty of High-Trea-
for it appears to be that Part that is moft fenfibly fon, but only that he was indicted for it. Truly-

like to affect him

Mr. Howe. The more I hear the Matter de-

bated, the more it feems ftrange to me. I have

heard the Bill read, and took Notice of the

Heads of it : I always underftood the Preamble

of the Bill to be the Inducement to the End of

it ; I was mightily furprized to hear the King's

Counfel attempt to make good • I think they

id not fpeak materially to one Point of the Al-

I thought, and do ftill, with humble Submiflion
to the Houfe, that that Matter of affirming him
to be guilty of High-Treafon was not to be in-

ferted in the Bill ; for that wiil be the Confe-
quence of your Judgment, and Opinion, upon
hearing of the Evidence. That worthy Member
that fpake laft faid, the Bill might be better

drawn j I am forry we had not his Affiftance in

it : But, with Submiflion to his Underftanding,
I think that had been too much Prefumption, 'tilllegations in the Bill, fo that the Allegations do

fignify nothing : Or elfe, if they intended thefe you are fatisfied whether he was guilty or no. V
Allegations mould fignify any thing, we muft have could only go fo far as to fet forth the Faults

thefe Allegations proved before we pafsour Judg- that we knew ; as, that he was indicted, that we
ments upon the Bill : Whereas the Counfel, in-

ftead of endeavouring to prove that he was in-

dicted for High-Treafon, (tho' hinted at) would
prove him guilty of High-Treafon •, inftead of

proving that he had prevaricated, they fay not

one Word cf it ; inftead of proving that he has

forged Papers, in order to alienate the Minds of

the King's Subjects, they fay nothing to it, tho'

in the Bill it is alledged as High-Treafon.

We muft not go here upon private Fancies

and Opinious ; no Man that heard my Lord De-

can verify, and can't take this to be like the Cafe
of an Indictment •, for there you muft affirm fuch
and fuch Things that cannot be altered after-

wards. But a Bill in Parliament hath many Steps %

you read it feveral Times, and commit it ; fothat
you alter the Suggestions of the Bill, as the Cafe
appears to you to be verified ; and if you be of
Opinion that he is not guilty, you will not con-
demn him becaufe he is indicted : However, that

is not unmaterial, but proper to be fet forth for a

Ground of your Proceedings, that there was a

Proba-
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Probability of his being guilty from that Accu-

fation. Therefore, Sir, I confefs I can't think

that thofe Gentlemen that are Counfel for Sir

John Femmek could think, that you did intend to

proceed otherwife than to hear Counfel as to the

Fact ; they could not think that upon Proof of

his being indicted, that that would be Ground

enough for you to proceed to pafs the Bill : For

how could any Body think, but you would come

to examine the Fact ? I can't fee how they fhould

come to miftake, unlefs 'twas wilfully.

Mr. Price. The Matter now debated, is, What
Method fhall be followed, or what Evidence fhall

be given upon this Bill •, or whether Evidence fhall

be given of any other Matter than is fuggefted in

the Bill. I muft confefs, making a falfe Step at

firft fetting out, hath put us out of the Way hi-

therto •, for in the Cafe ofmy Lord Strafford, Wit-

neffes were examined, and Adjudication that he

was guilty, before any Order for a Bill of Attain-

der. But fince you are in this Way, confider whe-

ther the Counfel againft the Bill have gone ac-

cording to their Order : The Order was, that

Counfel fhould be heard to prove the Suggeftions

of the Bill, and the Counfel for Sir John Fenwick

do not oppofe that •, but the Counfel for the Bill

open more Things than are comprehended in the

Suggestions of the Bill : for the Suggeftion is only

a Recital, and hath no pofitive Averment. And
though the Bill and an Indictment is not the fame^

yet they muft be the fame in this, to put a Charge

upon the Perfon. If the Preamble is not to any

Puipofe, what need they have made any, but

have faid only, Let him be attainted ? To what

Purpofe does S\r John Fenwick come to the Bar?

If it is to any Purpofe, 'tis to anfwer the Charge

of the Bill. That learned Perfon fays, to fuggeft

that he is guilty till the Matter is proved, then

there muft be an Amendment in that Point, and

that will make it a new Bill, and then he muft

have another Day to anfwer the new Charge : But

they might as well have faid he was guilty of High-
Treafon, as to fay in the enacting Part, that he

fhould be attainted. Therefore if the Gentlemen

for the Bill will proceed and prove the Preamble

of the Bill, let them ; otherwife let there be be ano-

ther Day for Sir John Fenwick to attend, and let

them do all together.

Sir Chrijhpber Mufgrave. I think, as to that

learned Perfon, nothing is to be laid to his Charge,

for I think they have drawn the Bill purfuant to

the Directions ; and I am fure if they had drawn
it otherwife, before they had known the Senfe of

the Houfe, I think they had been guilty of a Crime.

That which feems to be before you, is, what was
opened by the King's Counfel, and that was to

pi-ove the Treafon. Now, Sir, I would be glad

to know of any Perfon, whether any thing is to

be admitted to be proved at your Bar but what is

in your Bill. For let us have a little Regard to the

Proceeding in Weftminfter-Hall: Can any Perfon,

upon an Indictment of High-Treafon, offer Evi-

dence of any Treafon but what is exprefs'd in the

Indictment ? And I think this is the fame in Ef-
fect-, for here you draw a Bill of Attainder againft

Sir John Fenwick, and in Juftice you fend him a

Copy of it, and, with great Favour too, you al-

low him Counfel to defend himfelf to that, as to

the Suggeftions that are in the Bill ; otherwife, to

what End did you fend him the Copy of the Bill ?

Nov/ if you wili admit of any thing to be proved

but what is in your Bill, I know not of what dan-

Vol. V.

gerous Confequence it may be, for 'tis impoflible
to be prepared for it.

Mr. Sol. Gen. Ifthe Counfel againft the Bill could
be any way miftaken, or think the Bill defective,
I am for giving them longer Time to make their
belt Defence -, but think neither one nor the other
of them true; but your Order was to draw a Bill

for attainting Sir John Fenwick of High-Treafon ;

and I think if the Bill had gone no farther, but en-
acted that he fhould be attainted of High-Treafon,
we had ftrictly purfued your Order •, for the Pre-
amble is no neceffary Part of the Bill.

A Bill and an Indictment are of quite different

Natures; there is a Form for an Indictment, but
no Precedent for an Act of Parliament.

As to the Preamble, the Debate, when it was
ordered, went no farther than that he was accufed
of High-Treafon, and was like to have been
brought to his Trial ; and to delay it, he pretend-
ed to make an ingenuous Confeffion, and infteadof
that, there was produced a Paper which you have
cenfured (as you thought fit) and upon that you
voted a Bill to be brought in to attaint him of
High-Treafon: What then could be expected
more for the Inducement, but the Debate upon
which it was ordered ?

If this Houfe had thought fit to examine Wit-
neffes before (as now) no doubt but the Bill would
have fuggefted that he was guilty of High-Trea-
fon ; but 'tis Time enough for you to fuggeft that,

after you have heard what Witneffes there are. If
the Counfel did not know this, notwithstanding all

that I have faid, I am forgiving them Time •, but
(with Submiflion) it was impoflible for them to

miftake it : If the Bill had went no farther than,
Be it enacted, that he fhould be attainted of High-
Treafon, then they had fome Colour to fay there

were different Species of High-Treafon, and they
could not tell to what particular Fads they muft
apply themfelves: But when the Indictment is re-

cited, which charges him with particular Facts,

and tells him by what Witneffes the Bill was
found, it was impoflible not to know that this was
the High-Treafon you did intend to enact that he
fhould be attainted for : But when they fay they

are not ready, truly there may be fome Reafon
for it ; for I believe they never will be ready

:

Sometimes Men will be wilfully miftaken, and
fometimes 'tis their Misfortune to be fo. They
fay they are miftaken •, which of thefe are true, I

know not, but we have feen already the Time
when he hath trifled with the Courts of Juftice; he
hath delay'd his Trial till one Witnefs is with-

drawn ; if you give him longer Time, he may
have the good Fortune to have the other gone too.

I fee no Reafon for you to forbear hearing of the

Evidence.

Mr. John Montagu. I am not furprized to hear

Sir John Fenwick deCne Time; forgiving him Time
is giving him Life ; nor for his Counfel to tell

you his Witneffes are not ready ; 'tis a common
Excufe ; I hardly ever knew a Perfon brought

upon his Trial, but that was his Excufe ; and yet

I have feldom known it allow'd as a good Excufe

:

But 'tis objected, you muft go fecundum allegaf

&f probat'i and nothing being in this Bill like what
the Counfel for the Bill did open, 'tis not fit to

hear them call Witneffes to what is not alltdged

in the Bill. I grant that ; and yet I think they

ought to be allowed to call Witneffes to prove eve-

ry thing they have opened to you : 'Tis agreed

they ought not to have brought in a Bill, to fay

H in
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in point blank Terms, he is guilty of High-Trea-
fon ; but, they fay, you fhould have charged with

what Treafon he is accufed of, and then they

mould have been admitted to prove it. With
Submiffion, the Bill does that thing ; for the Bill

does recite, that he is indicted of JTigh-Treafon,

in compaffing, &c. This is the Treafon that is

charged upon him by this very Bill : Now fare you
will permit them to prove what is alleclged in the

Bill. What did the Counfel for the Bill open ?

That at feveral Meetings they met to confult of

the Matter that this Bill takes Notice of. Did not

he tell you when Charnock came firft there for that

Purpofe, and when Charnock met them again for

their Affurance ? Now this being fo plainly fet

Forth in the Bill here, which recites, that this Mat*
ter was proved by two Witneffes, upon the Cre-

dit of whofe Teftimony this Matter was found,

and that one of them is gone away ; and, fay they

now, we are ready to prove the Matter then

fworn : Is not that proper to fatisfy Gentlemens
Confciences that won't. convict this Man without

Evidence ?

Sir Fr. Winnington. Mr. Speaker, I humbly con-

ceive the Queftion is not now, Whether Sir John
Fenwick is guilty or no ? But, Whether the Ob-
jections the Counfel for him have made, be fo

ftrong as you will grant what they move to you?
They tell you, if Counfel will proeeed upon no-

thing but what is fuggefted in the Bill, according

to your Order, we are ready to make our Defence.

It was faid the King's Counfel was ordered to give

their Evidence •, that can have no Interpretation

but as to the Matters in the Bill.

Says the King's Counfel, We will prove him
guilty : Says the Counfel on the other Side, I

hope the Houfe will give us Time to encounter

them in that, for you have no fuch Thing in the

Bill •, the fending them the Copy of the Bill was
as much as to fay, You need not prove any thing

but what is therein aflerted. 'Twas faid by the

learned Gentleman there, that there might have
been an Act of Parliament which might have faid

only, Be it enacted, that fuch a Man be attainted,

without giving any Reafon. I cannot deny but it

might be fo without any Reafon, but I don't be-

lieve it will be fo. And another learned Perfon
was for mending of the Bill : Says he, When you
have the Matter of Fact proved before you, it

may lead you to the amending of the Bill, and in-

ferring what you pleafe, and enacting of it j but
does not anfwer what the Counfel faid on the other
Side ? Would you have us anfwer what we did not
know that you would ftand upon ? The Queftion
is not, Whether he be guilty or no ? But, Whe-
ther the Objections that are made be good to

give them Time ?

Col. Granville. Sir, the Counfel (bywhat I ob-
ferved from them) have ftarted two Difficulties,

and really (to me ) both feem very material •,

the firft is, Whether the King's Counfel fhall be
at Liberty to prove any thing that is not fug-
gefted in the Bill : The other is, Whether Sir

John Fenwick had due Notice to make his De-
fence.

The firft is a Matter of very great Moment :

You are proceeding upon a Bill where not only
the Life of Sir John Fenwick, but the Life of every
Man in England is in fome meafure concerned :

When a Precedent is made in this Cafe, No- body
knows who may be affected or hurt by it •, and
therefore I defire you will fettle that Matter, and

have the Judgment of the Houfe, whether they

will admit the Counfel to prove any thing that is

not fuggefted in the Bill : If you will, I do not

fee how any Man that ftancis at the Bar of your
Houfe, can be prepared to make his Defence.

For there fhall he one Crime aliedged in the

Bill, and when he comes to the Bar, the Coun-
fel that are to profecute, fhall go quite off from
that which is laid in the Bill, and produce you
Evidence to a new Crime; and he ftares and looks

round him, and you had as good allow him no
Counfel, or Copy of the Bill. This you thought

fo neceffary for every Man that was to come
upon his Trial for his Life for Treafon, that

you altered that Trial, and declared no Man
fhould have any Treafon proved againfl him
that is not aliedged againfl: him in the Indict-

ment.

We have had great Complaints of Weftminjler-

Hall, and if the Parliament fhould proceed in

this manner, may have the fame again. If they

are too rafh in their Proceedings, they will be
countenanced mightily in them, if you mould
proceed againfl: a Man, and condemn him for one
Thing, when he is accufed of another. I defire

to know, how we can proceed in a Bill upon
which Shy. Fenwick is to be proved guilty, and
he hath no Opportunity to anfwer it ? I cake it, as

this Bill is drawn, Sir J. Fenwick' % Guilt is noway
concerned in it : For whereas the worthy Gentle-

men tell you the Treafon is fpecify'd, there is no
Treafon fpecify'd, otherwife than he is indicted

for it.

Mr. George Rodney Bridges. Sir, I think the pro-
per Queftion before you is, Whether you will

allow Sir J. Fenwick Time to produce fuch Wit-
neffes as he fhall defire for his Juftification. 5

Tis
a little ftrange to me, that the Gentlemen that are

ofSir J. Fenwick's Counfel, fhould infill upon thofe

Things, to defire farther Time for his Prepara-

tion, when fl think) 'tis very plain, they were
told what they were to prepare for by the Bill ;

which was, they were to juitify Sir J. Fenwick a-

gainft thofe Things he ftands indicted for ; and
the Matter of the Indictment is the Thing to be
proved before you, and the Witneffes to make it

good are likewife mentioned; one ofthem is gone,
but his Teftimony remains upon Oath, not onlv
to the Grand- Jury, but in another Place, that I

am told of: I do not think you will think it rea-

fonable, after the King's Counfel have made"
out their Evidence, to give him Time to

make their Obfervations upon the Charge ; fo

you will confider before you hear the King's
Counfel, whether you will allow him farther

Time, or no.

Sir Jof. Williamfon. Mr.Speaker, the Gentleman
that fpoke laft, ftates the Cafe 1

to be, Whether
you will think it reafonable to allow Sir J. Fen-
wick farther Time to produce his Witneffes ? You
may, Sir, make that the Queftion 3 but that will

depend upon another, which is, Whether \ ou
think that Sir J. Fenwick had not Notice enough
to prepare to defend himfelf againfl the Charge
contained in the Preamble of the Bill ? And I add
this further, Whether the Manner and Way of
expreffing that particular Charge in the Bill, is

not fo worded, fo charged, as here exprefly to

become a Charge that he is to anfwer for, and
not only as a Matter of Fad hiftorically related,

not to come in Proof here : For if it proves to

be well charged in the Preamble, 'tis a particular

Fact
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Fact of Treafon he is to anfwer for in this Houfe;

and then he-hath had Time enough ; fo that now
you are to judge of your own Way of exprefling

your felves. I believe every Gentleman knows it

was the Senfe and Meaning of the Houfe, that

thofe are the particular Treafons mentioned in the

Indictment with which he mould be charged at

the Bar, and have Time and Liberty to defend

himfelf •, and not only to the Allegations, that he

had been indicted, &c. Now, Sir, if you mail

allow thefe Gentlemen to except againft your

Way of exprefling your felves, that I fubmit to

you : But 'tis clear to me, that this was a very

good and proper Way of exprefling your felves,

to charge him with thefe Facts, and to give him

Liberty to difprove it. If he and his Counfel

underllood it otherwife, the Queftion is, Whether

their differing with you in the Way of exprefling

it, fhall be allowed to them, without taking a

reafonable Exception to it? You are ty'd here to

the ftrict Rules of Juftice •, but as to the Forms

of Proceeding below, I do not think you are.

Our Meaning was mod certain (though he was

indicted, that was nothing to us) that they fhould

bring their Proof to our Bar to prove him guil-

ty ; and if you fhould give him two or three

Days Time, you mutt mend your Bill to their

Way of Exprefnon, and to their Senfe.

Mr. Brotherton. I take the Queftion to be now,

Whether the King's Counfel mould give Evidence

of any other Matter than what is alledged in the

Bill ? As to that I muft obferve to you, that this

Bill does not fet forth any particular Charge

againft him ; it does not fay, that he fuch a Day
did fuch a Fact, whereby he can make his De-

fence , 'tis only the Recital of an Indictment ; and

it does not fay the particular Time and Place

where the Fad was done. Now as to what that

Gentleman fays, if it had been faid generally,

that he fhould be attainted, it had been fufficient.

22 H. 8. the Statute for attainting one for put-

ting Poifon into a Pot, &V. there is the Day and

Year when the Fact was committed ; and fo he

might make his Defence. Then the King's Coun-

fel offer to prove, that this Goodman was conVey'd

away by Sir John Fenwick ; and there is no fuch

Charge in the Bill •, for the Bill only fays*, that he

is withdrawn ; and I am of Opinion they ought

to give Evidence of nothing but what is in the Bill.

Mr.Whitaker. As to the Exceptions made by the

Counfel to the Infufficiency of the Bill, by which

they pretend Sir John Fenvnck Was led into an Er-

ror, lb that he had no due Notice, I muft needs

fay, if they were in Weftminfter-Hall they would
be in the Right : But this Houfe is not bound to

thofe Forms •, for I believe the enacting Claufe

would do the Bufinefs of Sir John Fenwick well

enough, if all the reft were laid afide ; and I will

confider it with as much Tendernefs and Conlci-

ence for the Prifoner at the Bar, as any that brings

Arguments from Wefiminjter-Hall. I would con-

fider, whether fuch a Defence as they have made,

that from the Bill (as to what is laid in it) he had

not Notice enough to prepare to make his An-
fwer : They fay, a Recital is no direct Affirma-

tion in civil Matters : It is an Affirmation -, for

to fay, Whereasfitch a one is Bound, is good in a De-
claration upon a Bond. Now I would know, whe-
ther this be not enough, to fay, That he is indicted,

without any Allegation that he is guilty? Had
the Bill no Recital at all, it had been an Objecti-

on i but it may be, it had been fuch an Objection,

Vol. V.

that they ought to have done fomething of their

Parts, as to have defired the Opinion of the Houfe
to what they fhould have anfwered : For fuppofe
there had been no Recital at all (and you may
make what Recital you think fit) what fhould
Sir John Fenwick have done ? There are fome
Inftances at Common Law : A Man is indicted

for being a common Barrater, and there are no
Inftances given in the Indictment •, why then he
comes and prays the Court, that they may de-
clare what Inftances they will give, and that they
may give no other Words in Evidence : There-
fore I queftion not but that fhould have come on
his Part ; he is to be heard as to the enacting
Part of the Bill ; and under Favour, you could
do no otherwife. Now if they do offer to give
Evidence of any Treafon that is not fpecified in

the Recital of the Bill, and the Counfel make ari

Objection to it, I fhall agree with them.

Sir Ed. Seymour. My Lords and
you Mr. Speaker, what hath been B
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faid to you by that worthy Perfon GaiLy"
that fpake laft, no doubt, is true

;

That if there had been no more than the enacting

Claufe, it would have done Sir John Fenwick'sBu-

finefs with a Witnefs, or rather without a Wit-
nefs : But that is not the Queftion we are dif-

puting here ; but the Queftion is, Whether you
will give Sir John Fenwick longer Time to make
his Defence to that Part he infifts

on, that is not contained in the Bill. cfjck
You are well fatisfied that you can-

not go through with the Suggeftions to Night,

and the Debates, and what relates to it ; and I

find no Perfon againft putting it off, but becaufe

it would be a Delay j and if it be no Delay, that

Reafon is out of Doors.

They tell you the Counfel could not but take

Notice of the Matters fuggefted in the Indictment:

I cannot think that is reafonably argued,- becaufe

they do know the Practice and Method is fuch,

that they can take Notice of nothing but what is

fpecified and contained in the Bill. And therefore

there being no Guiltcharged upon Sir John Fenwick

in the Bill, is it reafonable they fhould come and

accufe themfelves here, or make a Defence to

what is not charged ? No •, but, fay they, it is im-

plied : This is an untrodden Path, and you ought

to walk as fecurely in it as you can. 'Tis extra-

ordinary that you bring Sir John Fenwick here to

anfwer for Treafon, when 'tis allow'd in the Sug-

geftions of the Bill, you have but one Witnefs to

that Treafon ; and when you take thefe extraor-

dinary Steps, you fhould comply with him as

much as you can in the Forms; For if Treafon be

not Treafon unlefs it be proved by two Witneffes,

and you will give him Liberty to make his De-

fence, I think it no Lofs of Time ; for you can-

not go through the Bill to Night, to fee whether

Sir John Fenwick be guilty of what is contain'd in

the Indictment. And I will give you one Reafon

why he could not be prepared to make his Defence

in fo fhort a Time •, for he could not produce his

Evidence if he had any ; and if you give him
longer Time, I fuppofe you will think fit that Sir

John Fenwick fhould give an Account of what Wit-

neffes he fhall make Ufe of for his Defence } and

you will give an Order for thofe Witneffes.

Mr. Harcourt. If Sir John Fenwick's Bufinefs

muft be done, I hope we fhall do it like rational

Men, and what we enact, be able to give a reafon-

able Account of it in the Preamble of the Bill.
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As to the Queftion propofed, your Debates have

run feveral Ways : The firft is, Whether Sir John

Fenwick fhall be allowed further Time ? And in

this Cafe, whoever I differ with, 'tis of that Na-
ture that I muft defire the Liberty of fpeaking my
Mind. I muft confefs, I fee no Room for inlarg-

ingthe Time ; and I fhall humbly fubmit my Opi-

nion to other Gentlemen, whether he fhould have

further Time to prepare his WitnefTes : And for

that, pray confider the Nature of the Matter be-

fore you.

Sir, there is nothing certain that is alledg'd in

the Bill ; and fhould you allow him further Time
to anfwer that which is not alledg'd, I cannot ima-

gine what Effect you would have of it. 'Tis faid

indeed, he (lands indicted ; but 'tis no where fug-

gefted, that he is guilty of that Indictment. This

general Charge feems a great Hardfhip : There is

no one Thing that fo many have been unjuftly ta-

ken off by, as the Uncertainty of alledging gene-

ral Facts in Indictments of High-Treafon ; nor

has any Thing been complain'd of in fuch Trials

for a greater Grievance. What have you done

in the Bill for regulating of Trials in Cafes of

High-Treafon ? In that Bill you have reformed

that Abufe, and taken Care, that whatever Trea-

fon a Man might be guilty of, yet he fhall never,

upon his Indictment, anfwer to any Fact, unlefs

the particular Overt-Act be exprefTly laid and af-

firmed in his Indictment.

That which feems moft reafonable in this Cafe

to be done, is not to inlarge the Time •, but when
you think fitting to proceed, proceed upon what
is before you. Here are fome Matters expreffiy

alledg'd ; let them go over the Recital, fee whe-
ther they can prove that ; but I cannot imagine

to what Purpofe you fhould give the Prifoner fur-

ther Time to anfwer nothing ; for that which is

not charged is fo.

Mr. Finch. Mr. Speaker, Sir, this is a Queftion,

in my Opinion, of very great Confequence : You
are very well told from below, that this is an un-

trodden Path ; and I am the more confirm'd 'tis

fo from this Debate.

We are told, that Sir John Fenwick, or his

Counfel, could not be ignorant of what they were
to prepare themfelves for. For this was our Mean-
ing, fays one Gentleman, though I find the Path
is fo untrod we are very unfortunate in expreffing

of it, for we have not faid it at all in this Bill ; we
have faid, Sir John Fenwick was indicted, 13c. Sir

John Fenwick hath had a Copy of this Bill fent him,
Counfel allow'd him, and upon a fecond Reading
he comes to make his Defence. We are told, the

Proceeding upon this Bill is not to be refembled

to the Proceeding in Weftminfier-Hall, and this is

fufficient in a Bill (tho' in an Indictment it would
not) without alledging that Sir John Fenwick is

guilty. But one would think, that if Sir John Fen-
wick is guilty, every Allegation in the Bill, that

is, the Inducement to the Bill, which is for attaint-

ing him, fhould be a good and juft Ground for the

Attainder; and then, this Gentleman that hath
had a Copy of the Bill to prepare for his Defence,
and fhew you Reafons why the Bill fhould not
pafs, though our Proceedings are not to be refem-
bled to the ordinary Proceedings, yet we are to

expect from him fuch a Defence as the ordinary

Proceedings in IVcftminfter-Hallwould require : But
I think this is hardly to be expected ; one might
have thought, and reafonably enough, that it

might have come into his Imagination, that if

there had been Ground to attaint him, by the or-

dinary Proceedings and Methods of Juftice, the

Parliament would not have taken an extraordi-

nary Courfe to come at it : For I can never think

it a good Reafon to proceed this Way, that is, for

the laving of Time ; and if there be extraordi-

nary they muft guefs at that out of the

Bill : Now that is grounded upon thofe Suggefti-

ons that I have cited •, and then I fhould have ima-

gined, that whereas he had been indicted upon
the Oaths of two WitnefTes, as the Law requires,

and one of them was withdrawn ; that you had
rather intended to have charged him with fome
Contrivance to elude Juftice, whereby you had
Reafon to exert your extraordinary Authority to

proceed againft him by Way of the Legiflative

;

and I do not find we have any Precedent to war-

rant this Proceeding, tho' in our Debates we have

endeavoured to find one ; yet I cannot but obferve

the Confequence of this hereafter : For whether

we can find a Precedent to warrant this Proceeding

in former Ages, or not, we are making a Prece-

dent for our Pofterity. And confider the Confe-

quence of this Precedent you are making; I think

all the Bills in Parliament are grounded by the moft

ferious Ways of Deliberation, before you come to

Judgment : And Bills of Attainder ought much
more, fure, to require the Serioufnefs of your De-
bates ; but I cannot but obferve the Steps now
made ; I am afraid there was a wrong Step at firft ;

I was not here the firft Day : But I recollect fome
Things from the Bill it felf ; the Tendernefs of

thofe Things upon which this enacting Claufe does

ftand. Here was no Evidence given to induce the

Houfe to bring in this Bill of Attainder ; when
this Bill is brought in the Houfe, and the Pream-
ble that fuggefts that which is the Ground of the

enacting Part, confider'd in the Houfe ; and the

Houfe did not think it reafonable to proceed to the

Reading of it a fecond Time ; I remember we were

told, Won't you read it a fecond Time, when you
may have an Opportunity of having thofe Sugge-

ftions prov'd to you ? This was the Ground why this

Bill was read a fecond Time. For confider, other-

wife a Gentleman may in any other Cafe as well as

this, defire Leave to bring in a Bill for attainting

fuch a one ; and tell you, you fhall have a good Rea-

fon given to you for it afterwards ; and tho' the

Reafons fuggefted in the Bill, are not fufflcient,

you may have Reafons out of the Bill that are fufli-

cient. What a Precedent will this be! Why, Sir,

Length ofTime gives aSanction to thofePrecedents

which theAge that makes them think not of ; and

they become good Examples to Pofterity, that were

even very heinous Precedents to the prefent Times.

Now if this fhall ftand, as now in the Bill, I would

afk, what Man in England is fecure when a Parlia-

ment fhall arife that hath a Mind to attaint him ?

Why then, Sir, if you do amend the Bill, con-

fider the Method of your Proceedings •, you do
your felves, in effect, declare, that for bringing

in of the Bill, for twice reading of the Bill, you
had no Ground at all •, for otherwife you had good
Grounds recited in the Bill, and that muft be a

fufficient Ground to attaint him'; and if you de-

clare it no fufficient Ground to attaint him, you
declare you have brought in a Bill, and read it

twice, without any Ground. Whether you will

allow Liberty to offer at your Bar any Suggefti-

ons otherwife than in the Bill, that I muft fub-

mit to you ; and for giving Time, fince that is

a Queftion of a very extraordinary Nature ; but

have
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have humbly offered my Thoughts, whether any-

thing fhall be offered otherwife than is fuggefted

in the Preamble of the Bill ? I hope you will

not, for the Precedent fake you are now making •,

which if you do, I am afraid Bills of Attainder

may become now as frequent as Bills of Attainder

were in Richard IPs Time ; which I hope never

fhall be.

Lord Norreys. Mr. Speaker, I will not pretend

to tell you that you are bound by other Rules than

Rules of Juftice •, but what is Juftice in Weftmin-

fter-Hall, is fo here, and every where. And laft

Year you thought it Juftice, that no Man mould

be brought to a Trial, but he fhould know what

were the particular Facts that were alledged

againft him.

Lord Cults. I think it, in fome meafure, a Mif-

fortune, that a Matter of this Nature, as is your

prefent Debate, hath held you fo long •, and con-

ceive it a Thing to be wifhed, that every Gentle-

man that fpeaks upon this Occafion, would ap-

ply himfelf more clofely to Reality, and lefs to

Forms •, I mean, to Forms, confider'd merely as

Forms •, for it ought to be true Reafon that is

convincing to you : And you ought not to tie

your felves to any Forms upon this Occafion, but

fuch as are grounded upon Reafon ; and really I

have not heard any thing that fell from any Gen-

tleman that mews his Doubt of the Nature and

aggravating Circumftances of the Crime of the

Pnlbner \ but it hath confifted with the great

Candour and Juftice of this Houfe, to (hew this

Favour to the Prifoner before you. The CoUn-
fel fay, they are unprepared ; if they mean they

fhould prepare themfelves for more Grounds of

Difference and Chicanry, I would not give them
farther Times I can't perceive there is any

Reality of Argument in it ; and there is in Rea-

foning, as in Religion, fometimes a Form with-

out a Power.

Sir Tho. Dyke. Sir, you have now two or three

Queftions before you •, I defire you will confine

our Debates to one Point : I think, whatever Q-

pinion Gentlemen may be of concerning the Proof,

I think the Point under your Confideration, if

you will make a right Judgment, is the Pream-

ble of your Bill, which I take to be the Foundation

of it, and the Caufe for which you attaint this

Gentleman : Now the Preamble does not recite,

and fay, he is guilty, but only indicted ; nor fet

forth any Time j nay, it does not fay he was

arraigned. So that thefe Things are very uncer-

tain, and yet you muft attaint him for the Things

recited in your Bill. And you know thefe Acts of

Attainder are extraordinary Methods in Cafes of

Treafon •, and if you put it upon this Point, that

the Acl: attaints him for one thing, and the Coun-

fel fhall prove another, it makes it more uncertain

than it is, and no Man can be fafe •, and therefore

I hope you will confine the Counfel to Proofs of

the Matter contained in the Bill.

Mr. J. Howe. Sir, I fhall not move you to any

thing that may tend to a Delay of the Matter be-

fore you : I think, if you pleafe to go on upon
the Matter fuggefted in the Bill, they are Alle-

gations which muft be proved before the Bill is

committed •, and that v/ill not hinder Sir J. Fen-

wick from being examined to the Treafon like-

wife. Therefore all that is alledged in this Bill,

I fuppofe, being thought neceffary to be proved,

I defire he may be called in, and the Counfel

may go on

Bill, and afterwards Sir J. Fenwick may anfwer

them.

Lord Coning/by. If the Queftion was, whether

you fhould grant this Gentleman Time or no to

make his Defence, I fhould not have troubled

you. But the Queftion now feems to be, "Whe-

ther the Bill does depend upon the bare Suggefti-

bns of the Bill, or upon the Guilt of Sir J. Fen-

wick? And therefore if Gentlemen do infift upon
it, that he fhould have longer Time to defend

himfelf, as to his being innocent or guilty, I fhall

not oppofe it ; but if you think fit to put it off,

as if the Fate of the Bill did depend upon the

Suggeftions of it, I can't agree to that Matter ;

therefore I defire a fhort Time may be given him
to anfwer the Matter of his Guilt.

Mr. Harley. I find all Gentlemen that fpeak of

this Subject, to fay this Matter is of a very ex-

traordinary Nature, and you have entered into

it by very extraordinary Methods : But I muft

only obferve, that this being the firft Bill of this

kind that hath been brought into the Houfe, be-

fore any Proof, Gentlemen muft be excufed if

they are cautious what Steps they do take j and

when the Wifdom of the Houfe has thought fit

to take quite different Methods, as to the Prelimi-

naries, 'tis not to be wondered if they meet with

Difficulties in their Proceedings.

Some Gentlemen prefs for more Time to be

given to Sir J. Fenwick to be prepared-, and others

urge, that you fhould declare, whether the Coun-

fel fhould be heard to any thing but what is fug^

gefted in the Bill. And I think you muft give a

Determination to the laft Queftion, though the

whole Houfe agreed to give him longer Time :

For if you give him longer Time, it will after

come to the fame Debate, whether they fhall

be heard to any thing but what is fuggefted

in the Bill? If you fhould think fit to add any

thing, then it will be reafonable that he alfo

fhould be heard to that •, for in the Cafe of the

Death of a Man, let him deferve never fo much 9

yet he does not deferve to die unjuftly by your

Hands.

It feems a very plain Propofition, that when

a' Man is accufed, he fhould not anfwer to what

he is not charged with ; and to charge it v/ith In-

nuendo's and Implications is fo uncertain, that as I

always have feen it denied in this Houfe, fo I

hope I (hall not fee fo great an Affembly give

any Countenance to it. They did tell you, they

were prepared to fpeak to the Reafonablenefs of

the Bill j but this Matter not being fuggefted

in the Bill, they are not prepared to fpeak to

it.

Sir Tho. Littleton. I fee now where your Debates

have led you : I thought the regular Subject of

our Debates had been the Point upon which the

Counfel withdrew •, and that was for Time. For

what? Why, to prepare themfelves to anfwer

any Evidence that might be given againft them -,

becaufe they perceived you did expect the Coun-

fel for the Bill fhould produce their Evidence.

But they made an Objection : Say they, We
did not underftand your Order was,^ that we

fhould come prepared to oppofe any Teftimony

viva voce to be given againft us, but only pre-

pared to fpeak to the Reafonablenefs of the Bill,

NoWj Gentlemen, after five or fix Hours De-

have been willing to accommodate thebates,

_ Matter (that no Body might think that any one

to prove what is alledged in the preffed a Matter unreafonable) that they might
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have Time : But fome Gentlemen will not be

fatisfied with granting what the Counfel defired,

but they defire more. And what is that ? Why,
that is, to know the Opinion of the Houfe, whe-

ther you will admit any one thing to be proved

that is not fuggefted in the Bill ? And I do take

this to be within the Suggeftions of the Bill, as

fully as can be expreffed. For what does the Bill

fay ? The Bill does fay he was indicted of High-

Treafon, and that one of the Witneffes is gone :

And, Gentlemen, come to the Conclufion, and

Jkip over the immediate Part of the Bill •, for

the Bill does fay, that he did incite and con-

fult, &c. And the Objection of the Counfel

was not againft the Evidence ; but they faid,

they were not prepared at that Time to anfwer

it, and there they leave it v and thereupon the

Houfe go tin upon the Debates. What can we
expect that they intended ? They might think,

either we fhall gain our Point, and the Houfe

will give us Time ; or otherwife, if they go on

and hear this Evidence, then we fay we wanted

Time. And that will be only Evidence ex Parte,

and not carry fo much Weight with it, tho' we
have nothing to fay to it ; or they might think

it may have this Effect, that the Houfe will not

go on, and hear any Evidence at all: In either

of thefe Cafes, we have the faireft Advantage

that we can have, on the fecond Reading of the

Bill, in Defence of our Client : All they defired

was, that they might have Time ; and I hope

that which fatisfied them that are moft con-

cerned, may fatisfy any Gentleman of the

Houfe.

Mr. J. Howe. The Queftion is not, what they

afked, but what is reasonable for us to grant

:

I was in the Beginning againft any Delay, and

I think there is no Occafion of Delay : All I

defire is, Sir, that the King's Counfel may be

defired to prove the Suggeftions of the Bill ex

Toto.

Mr. Sol. Gen. Moft that have fpoke of this Mat-
ter have faid, that the Matter is very generally

laid in this Bill, and the Counfel could not very

well know to what to apply themfelves : That it

fpeaksof High-Treafon in general, and of aiding

the King's Enemies, which is very general : It re-

cites that indeed ; but the Indictment is legal,

according to the late Act of Parliament. 'Tis

not only faid, that he defigned the Death of the

King, but for that Purpofe he and others met to-

gether and agreed to fend Charnock to France, to

go to King James, to induce the French King
with an armed Power to invade England. Now
how can any thing be more particularly charged ?

And the Indictment is fo charged in your Bill. I

think therefore the Counfel could not be ignorant

to what they ought to apply themfelves : But by
what I perceive, Gentlemen are very well con-

tented to give him further Time. I remember,

when the Bill was firft brought in, there was a

long Debate for a fecond Reading ; and fome Gen-
tlemen thought it hard to be tried by fo great

an Affembly, and faid, they had rather be tried

by a fewer Number : But I fhall obferve, that

you have fent the Copy of the Bill to Sir J. Fenwick

beforehand, and you fent him Notice that he

fhould provide himfelf. But I remember a much
better Man than Sir J. Fenwick, who had the

Misfortune to be under an Accufation of High-
Treafon, had his Indictment one Hour, and was

tried the next ; and tho' he pleaded to have his

Trial put off 'till the Afternoon, he could not

prevail with the Court of juftice to do it : Sir

John Fenwick hath had a Copy of his Bill for two
or three Days, but he never had any Copy 'till he
had pleaded.

Mr. Waller. I (land up only for my Informa-

tion ; that which I would know is, whether the

Counfel did not afk you the Queftion, whether
they fhould be bound to anfwer any thing that is

not in the Bill ? If they afked that, then the

Gentleman that fpake here is anfwered ; and the

Gentlemen of the Houfe do not infift upon what
Sir J. Fenwick's Counfel did not infift on. And I

do think the King's Serjeant, who opened the

Proceedings, after he had opened what had been
before theGrand Jury, feemed to make it a Charge,
as if Sir J. Fenwick had been condefcending to

the withdrawing of Goodman. Now that feemed
as if they defigned to make that a Part of the

Evidence.

Sir Richard Temple. The Counfel did not infift

upon it only to anfwer the Suggeftions of the Bill :

Every Body knows, they objected to the others

going on with the Evidence they opened, becaufe

it was not in the Bill •, and the King's Counfel
could not fo much as alledge, that it was in the
Bill ; and they would have gone on to have prov'd
the Indictment. There is another Thing : It is

told you, as if the Preamble had fuggefted fome-
thing of this kind, that there was a Meeting.

Now that Gentleman that fpake laft but one, has

cleared it, that it only recites he was indicted for

thefe Things, and this brings nothing in liTue,

whether he be guilty or no ? Now I think the

prefent Queftion, and only Queftion before you,
is upon the Suggeftions of the Bill ; for you can
bring nothing in Iffue here, but what is in the

Bill i and Nobody can infiPc, by the Rules of
Reafon or Juftice, that any Man fhould be heard

to any Matter of Fact but what is in the Bill.

And therefore I think there is nothing before you,

but that you fhould give Direction to hear them
to what is fuggefted in the Bill.

Mr. Methwen. Sir, I fpeak to the Method of
your Debates : Your Debates arife upon an Ob-
jection that was made by Sir J, Fenwick'?, Counfel,

againft the Counfel for the Bill going on with
their Evidence to prove Sir J. Fenwick guilty of

High-Treafon.

I muft beg Leave to differ, as to what the Coun-
fel did fay, from fome of the Gentlemen that fpake

laft •, the Force of their Objection was, that they

fhould not now go on,for they were not prepared to

anfwer them •, and the Reafon they gave was, that

they had not formal Notice ; and the other after-

wards fpake to the Shortnefs of the Time : Your
Debates for a long Time went purfuant to this,

whether you fhould allow them further Time
or not ? But the Length of your Debates hath

raifed a new Matter. Though I think that

Doubt, though it was not made by the Counfel,

may be very properly made by any worthyMem-
ber that hath that Doubt, whether, as the Bill

is brought in, the King's Counfel might at ar.y

Time fpeak to that Point, though Sir J. Fenwick

be acquainted with it ? And I muft always

agree, that Doubt ought to be refolved, before

you come to refolve, whether farther Time fhall

be allowed him or not ; and therefore I propofe

it, that this Queftion may be put, Whether the

Houfe will hear, at the Bar of the Houfe, the

Evidence there is to prove Sir John Fenwick

guilty
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guilty of the High-Treafon whereof he was in-

dicted ?

Col. Wharton. You have three or four Queftions

upon your Paper ; and now after fo Jong a De-

bate as we have had, I hope Gentlemen will not

think fit to ftart new ones ; and I hope you will

take Care that Gentlemen fhall not rife up three

or four Times to ipeak to this Matter. You have

another Rule of the Houfe, That when a Quefti-

on is moved, and feconded, though another Que-

ftion is moved afterwards, yet that muft be the

firft Queftion that is to be put ; and I hope you

will keep us to thefe Rules.

I wonderat fome Objections: 'Tis told you, that

this is fuch a Proceeding that never any Thing of

this Kind was before ; and that you are here go-

ing to read a Bill of Attainder before you have

had any Manner of Evidence, upon which you
fliould ground the bringing in of this Bill. Gen-
tlemen muft remember, or fhould have informed

themfelves •, for 'tis very certain that you had very

good Grounds to vote this Bill to be brought in :

I fee the Gentleman that brought in his own Ac-
cufation •, you had his own Difcovery read, and

Mr. Attorney did inform you what was againft

him, and how he flood indicted. And another

Gentleman by me, told you, he was with him,

and there was a Treaty for his Pardon ; this was
Evidence for reafonable Men to go upon. And
to tell you that thefe Precedents will endanger

your Liberty ! Under Favour, this is the Ground
of all your Liberty. 'Tis by this Power of Pro-

ceeding, when you have not that Evidence that

JVeJlmvifter-Hall requires, by which you will keep
great Men in Awe.
Now give me Leave to fpeak to the Queftion

that I think you ought to put: 'Tis told you, by
the Counfel for the Prifoner, that they are not

apprifed what the Senfe of the Houfe was, and
upon that Account they defired further Time : I

confefs, when you allow'd Counfel, I was of Opi-
nion it was a Favour ; and now fince they have
made this Objection, though I do not believe you
are obliged to allow them further Time ; yet I

had rather err op. that than the other Side ; and
therefore I think the faireft Thing is to allow them
fome further Time.

Mr. Secretary Trumbal. Mr. Speaker, I have at-

tended all this Day to your Debates, which are

now in my Opinion of a very extraordinary Na-
ture •, for a great deal of your Time hath been
fpent upon Motion -of the Counfel for the Prifoner

at the Bar, whether you fhould allow them fur-

ther Time or no : And now, by what I recoiled

from the Senfe of feveral Gentlemen, the Houfe
feems willing to allow them further Time ; even
that is oppofed at this Time of Day.

Sir, the King's Counfel have open'd the Mat-
ter cf £acl, upon which they did intend to pro-

duce their Evidence •, and when they had open'd
the feveral Heads, the whole Objection that I

heard made by the other Side, was, They did not

think the King's Counfel could have proceeded to

examine Witneffes upon thofe Facts ; and that

they were not prepared to bring Witneffes on the

Side of the Prifoner, and therefore pray'd for fur-

ther Time : Truly, whether that be reafonable or
no, qrwhether upprj one Favour, the Houfe think
fit to grant another-, I cannot tell what might ap-

pear, if ic had come to a Queftion •, fince the Life
of a Man is concerned, we ought to be tender

of it, and I fhall be as tender as another ; there-

fore I am of Opinion, that a reafonable Time
fhould be allow'd. To do what ? Why, upon
the Evidence the King's Counfel fhould produce,

they fhall bring their Witneffes on the other Side

to anfwer them. Whether the King's Counfel

will produce Evidence that is foreign to the Bill,

that will be in Judgment of the Houfe ; but it

was a good Motion made below, which I clofe

withal, that a fhort Time may be allowed them
to make their Defence, and bring their Wit-
nefTes.

Mr. Speaker. Gentlemen, you have had a long

Debate •, I do not remember any formal Queftion

that was propofed at firft, till fuch Time as I read

to you what I thought was the Queftion upon the

Debate ; when I read you the Queftion for furthe

Time, there were feveral Members flood up, and

faid, that was not the Queftion ; and took Excep-

tions to it, and propofed that the Counfel fhould

be confined to produce Evidence only to the Mat-
ters fuggefted in the Bill; fo that now I have two

Queftions upon my Paper, which I will readrto

you, and put which you will. One Queftion is,

That they be confined to make their Proof to

what is fuggefted in the Bill. The fecond Quefti-

on is, That Sir John Fenwick be allowed further

Time, &c.

Sir Chriftopher Mnjgrave. A Gentleman faid, the

fecond Queftion upon your Paper was but lately

ftarted ; but I remember, a little after the Coun-
fel was withdrawn, it was moved, Whether you
would give them further Time? And 1, prefently

after, in the Debate, did take the Freedom toafk,

Whether it was intended they fhould anfwer to

any Thing but what was contained in the Bill ?

And, I remember, there was a Gentleman of the

long Robe faid, That there was nothing offer'd by
the King's Counfel, but what was within the Sug-

geftions of the Bill. Another Gentleman faid,

When they may have longer Time, they'd not

feem fo fond of it ; 'tis indifferent to me, provi-

ded he be prepar'd to anfwer. But I cannot but ob-

ferve, that the Conclufion of that honourable Per-

fon was, that at laft you muft come to determine

the Queftion. You are likewife told, by an ho-

nourable Perfon nearer the Bar, Why do you dif-

pute this, now you have order'd the King's Coun-

fel to produce the Evidence •, and fo you have

concluded your felves ? But for my felf, I muft

confefs, I did never think the Evidence was to be

heard otherwife than as to the Suggeftions of the

Bill. And if that Point be to be determined, why
will not you determine it now, rather than to have

another Debate upon it ?

Mr. Bofcawen. That which is preffed by fome

Gentlemen, is begging of the Queftion. What
have we here brought Sir John Fenwick for? Was
it not to fatisfy our felves, whether Sir John Fen-

wick was guilty of High-Treafon ? Now that is

fuppofed, by fome Gentlemen, not to be within

the Bill : If it be not within the Bill, I defire you

would throw out the Bill. But the Thing is, we

muft not examine to thofe Things that will make
Sir John Fenwick guilty. Sir, this is a very nice

Thing, and very curioufiy woven. The great

Thing, fay fome Gentlemen, we muft take Care

of, is the Blood of a Man : Does any one fay he is

innocent ? No : But we muft have fome WT
ay or

another that he muft not be brought to his Trial.

I defire, as Englijh Men, you will not only take

Care of the Life of one Man, but of the Life of

the King •, of the Lives of our Wives and Chil-

dren,
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dren, and all our Families. What will they fay

without Doors ? You are afraid to meddle with

Sir John Fenwick ; and therefore you will Aide it

away upon another Point ; that his being guilty

ofHigh-Treafon is not within the Bill. I am not

for taking the Advantage of Time •, I defire, as it

was moved before, that you will give him Time,

and try whether he be guilty of this Treafon or

no, or otherwife do nothing in it at all.

Then the Order was madefor Candles to be brought in.

Sir Thomas Littleton. Now you have Candles

brought in, it will be fit for you to return to the

Queftion : For my Part, lam willing to put both :

But I think the laft Queftion that you have upon
the Paper, properly fpeaking, is to be put firft ;

and that is, That the Houfe will proceed to ex-

amine Witneffes to the Treafon in the Bill for

which he (lands indicted.

Mr. J. Howe. I think the Queftion ought to be,

That his Counfel be directed to bring WitnefTes

to the Allegations in this Bill.

Sir Thomas Littleton. I propofe it to you thus ;

That the Houfe will proceed to examine Witnef-

fes at the Bar, to the Treafons mentioned in the

Bill for which he was indicated.

Mr. J. Howe. I think that Gentleman might ve-

ry well have moved the Queftion without that Li-

mitation •, for that is as much as to fay, that Wit-
nefTes fhall be examined to none of the Treafons

in the Bill, except thofe for which he hath been

indicted ; and that is a Limitation, I hope, fhall

not be put to the Enquiries of this Houfe. I hope

you will put it, That they fhall bring Evidence to

the Matters alledged in the Bill generally : There
are feveral other Allegations in the Bill which I

would have him anfwer to ; as the alienating the

Affections of the King's Subjects from him, which
I take to be High-Treafon.

Members. No, no.

Mr. J.Howe. Why ? Ifit be not High-Treafon,

it hath nothing to do in that Place. I believe 'tis

a very high Crime, and would induce me very

much for the Punifhing of Sir John Fenwick.

Mr. JSlorris. Sir, I do not know how the Que-
ftions may be carried fince Candles are come in ;

but I think 'tis for the better. I think there are

two Things have been fpoken to; one is this Bill:

I find thofe Gentlemen that were againft the Bill

on Friday, are more againft it now. I was for the

Bill then, and am now for a fecond Reading of it

:

1 think the Bill is very plain, and know not what
they would have mentioned in it more, unlefs

they would have had the King's- Head Tavern, and
what Wine they drank there. I think there is all

the Reafon in the World to hear the WitnefTes to

prove him guilty of High-Treafon. As to the

Point of Time, I fhould be very willing to allow

it them, if that Queftion was put; and, I think,

you have been very favourable to him already, in

allowing him Counfel.

Mr. Smith. I would only obferve, when the Bill

was to be brought in, the Objection was, that

you had not WitnefTes. And now the Queftion is,

Whether you can hear WitnefTes upon Facts not

particularly affigned in the Bill. I believe no Man
can fay, but that in the Indictment there are par-

ticular Facts that ought to be examin'd : I do own
for my Part, if Sir John Fenwick was a greater

Man than he is, it were better he fhould efcape,

than you fhould fpend fo much Time about him.

Sir, the Indictment is mentioned in the Bill ; no
Man thinks that Goodman's going away, is Rea-
fon enough for bringing in fuch a Bill againft Sir
John Fenwick.

Mr. Speaker. Shall I read you the Qiieftion ?

That Sir John Fenwick be allozu'dfurther Time to

produce Witneffes in his Defence, againft the
Charge of High -Treafon , and that he name his

Witnefj'es.

Which Queftion was put, and pafled in the Af-
firmative.

Mr. Speaker. The other Queftion is,

That the Counfel, who are toproduce their Evidence

againft Sir John Fenwick, be allowed to prove

Sir John Fenwick guilty of High-Treafon.

Sir Thomas Littleton. I do think one of the Rea-
fons why this Bill was brought, was, becaufe pof-

fibly, by the Abfence of this Witnefs, he could

not, ftrictly fpeaking, be proved guilty ; though
all Mankind is fatisfied in his Guilt. And there-

fore I queftion whether it will amount to a legal

Proof: And if you had fuch a Proof as would
convict him by the common Proceedings of Law,
I fhould not have been for a Bill of this Nature ;

for 'tis againft the Honour and Dignity of this

Houfe, to do the Work that an inferior Court can

do. But probably, by the Abfence of this Wit-
nefs, Sir John Fenwick, at a Trial in the Old- Bailey

,

might efcape ; though at the fame Time 'tis high-

ly probable, the Witnefs that is wanting to con-

vict him, is by his Means gone out of the Way.
Therefore I fpeak to the Wording of the Qiiefti-

on; you fay, Shall be allowed to prove. I would wil-

lingly prevent what may be objected when we
come upon this Debate : If you do ufe the Word
Prove, they may fay, this is not Proof; for ftill

Goodman is not here. If you pleafe to fay, That
we will examine WitnefTes to the Treafon, and we
will be Judges how far it appears to us, whether

he be guilty, or not guilty.

Mr. Speaker. Will you let me propofe it to you

thus then? That the Counfel, in producing their

Evidence againft Sir John Fenwick, be allowed to

examine WitnefTes touching the Treafons men-
tioned in the Bill, for which Sir John Fenwick is

indicted.

Mr. Montagu. I do not obferve, that in read-

ing of it, you fay any Thing as to the other Alle-

gations of the Bill : I think you fhould word it,

That the Counfel be allowed to produce Evidence

to the Allegations in the Bill, and the Treafons

whereof he ftands indicted.

Mr. Speaker. Well then, the Queftion is this,

That the Counfel that manage the Evidence a-

gainft Sir John Fenwick, be allow'd to produce Wit-

nefTes touching the Allegations in the Bill, and the

Treafons whereof he ftands indicted.

Which Queftion being put, it pafled in the Af-

firmative.

Mr. Speaker. Will you pleafe to appoint a Time
for it ?

Mr. J. Howe. That I would move you is this

:

You were fo extremely late before you went up-

on this Information, that you had not Time to go
through any Part of it ; therefore I would move

you
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you, that you would appoint early in the Morn-

ing for Sir John Fenwick to be here.

And thereupon it was Ordered, That Sir John

Fenwick Jhotild be remanded to Newgate, and

to the Houfe on Monday Ten a-Clock.

Mr. James Montagu. Sir John Fenwick now

infilled he had not Notice ; I humbly move, that

he may be brought in, and acquainted with what

you have ordered. (And accordingly Sir John

Fenwick was brought to the Bar.)

Mr. Speaker. The Houfe have confider'd of

what Sir John Fenwick hath faid at the Bar, by

his Counfel, and they are of Opinion, ThatWit-

neffes ought to be examined there, to prove the

Allegations of the Bill, and to prove him guil-

ty of High-Treafon whereof he ftands indicted ;

but in Favour to you, becaufe your Counfel faid

you were not prepared, the Houfe is willing to.

give you Time till Monday next, to make your

Defence ; and they require you to give in a Lift

of your Witneffes ; and ifyoufendto me, you may
have a Warrant for their appearing at that Time ;

and they require you to be here, fo that they

may proceed upon the Bill exadtly at Ten a-

Clock.

And Sir John Fenwick being withdrawn,

Refclved,

That the Bill for Attainting Sir John Fenwick of

High-Treafon, be read a fecond Time on Monday
next.

Lunce 16 die Novembris, 1696.

Mr. Speaker. Gentlemen, I would receive your

Directions in one Thing : You have ordered a

Member to produce a Letter, and the Counfel,

in opening the Evidence, have referred to it.

That [vlember defires to know the proper Time
for him to do it; Whether, while the Counfel

are managing the Evidence at the Bar, or whe-

ther he muft ftay till they are withdrawn?

Mr. Shane. As to this Matter, I do not que-

ftion but 'tis to be offered as an Evidence : and

by the fame Reafon that you give him the Favour

to examine the Witneffes that are produced againft

him, for the fame Reafon the Letter ought co be

read in his Prefence, chat he may explain it, or

deny it : And give me leave to tell my Thoughts
of another Matter : If that worthy Member is to

offer Evidence of what he took from Sir John
Fenwick's Mouth, (though a Member common-
ly gives his Evidence in his Place, after the Coun-
fel is withdrawn) I think 'tis not only fit to pro-

duce the Letter in his Prefence, but that Sir John
Fenwick lhould hear what he fays, and deny it if

he can.

Mr Speaker. Is that your Pleafure, that the

Letter be produced before Sir John Fenwick, and
that the Evidence to be given by Mr. Vernon fhall

be in the Prefence of Sir John Fenwick ?

The Qaeftion being accordingly put, it paffed

in the Affirmative.

Then the Serjeant was ordered to take his Mace, andgo

intoYJtCtmint\er-Hal\,andfu?n?non the Members.

And being returned, The Order of the Day for

proceeding on the Bufinefs of Sir John Fenwick
Vol. V.

was read. \It being a Quarter before Eleven

a-Clock.~]

Then Sir John Fenwick, and the Counfel and Soli-

citors on both Sides, were brought in.

Mr. Speaker, Sir Thomas Powys, when you
were here laft, you infilled upon it, That the

Counfel againft Sir John Fenwick fhould be kept

to the Proofs relating to the Allegations in the

Bill only ; or elfe that you might have further

Time, becaufe the Witneffes were not ready.

The Houfe have confidered that Matter, and in

favour to Sir John Fenwick, that he might have
no Surprize, have given him to this Day •, but

they do allow the Counfel to give Evidence not

only as to the Allegations in the Bill, but to prove
Sir John Fenwick guilty of High-Treafon ; and
therefore, Mr. Serjeant Gould, you are at liberty

to go on with your Evidence.

Mr. Serjeant Gould. May it pleafe you, Mr.
Speaker, We are here to give in our Charge, and
the Evidence that we have againft Sir John Fenwick.

I find by your Order, that we are now allowed

to produce Evidence touching the Allegations of
the Bill, arid likewife of the Treafons for which
he ftands indicted ; therefore I fhall beg leave to

open firft, how he ftands charged by the Indict-

ment.

The Indictment firft charges him with Com-
paffing and Defigning to depofe the King, and put
him to Death. The fecond Charge is, For in-

citing the French King to fend an Army of Soldiers

to invade this Kingdom, and to make a miferable

Slaughter amongft the Subjects of this Kingdom.
The third Thing is, For adhering to the King's

Enemies. The fourth Part is, That to effect

this, he, together with feveral others, that is to

fay, Charnock, Sir John Friend, and others, did

confult, propofe, treat, and agree to invite the

French King to fend a Number of Soldiers to in-

vade this Kingdom, and to procure great Num-
bers of armed Men againft the King, to rife and
be formed ; and with thefe Enemies, upon their

landing and invading thisKingdom, to join, forto

make and carry on a Rebellion and War in this

Kingdom. And further it charges, That he did

confult, confent and agree, to fend Charnock as a
MefTenger from Sir John Friend, and others, into

France to the late King James, to propofe to him,

to procure the French King to fend Soldiers and
armed Men to invade this Kingdom. Then like-

wife to effect this, the Indictment charges him
with providing Horfes, Piftols, and other warlike

Arms. This is the Charge of the Indictment -,

and thefe Matters are in theBill: For the Bill does

charge him with compaffing and imagining the

Death and Deftruction of the King, with adhering

to his Enemies, by confulting and agreeing with

feveral Perfons at feveral Times, to fend Charnock

to the late King James in France, to invite and
encourage the French King to invade this King-
dom with armed Forces, and Promifes to join

them, and affift them with Men and Arms.
Then theBill does take notice of other Matters,

That Sir John Fenwick hath protracted his Trial,

by giving Affurances to the King to make a plain

Difcovery ; by Reafon of which he did not come
to hisTrial, and now one of the Witneffes againft

him is withdrawn. May it pleafe you, Sir, This

is the Charge as it ftands before this honourable

Houfe ; and the Evidence we fhall charge him
with, will be of this Nature: We fhall give you

I an
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an Account, That the latter End of May, or Be-

ginningofyz^, Sir John Friend and Cbamock, and

feveral other Perfons, met at the King's-Head,

and upon that Meeting they confulted how to in-

vade this Kingdom ; and they concluded in this,

That they would fend Charnock into France ; and

he was to propofe it to King James, That he

fhould procure 8000 Foot, and 2000 Horfe and

Dragoons ; and upon their Landing they were to

join them with 2000 Horfe. After this they had

another Meeting ; for Charnock, to be fure of the

Matter, would have another Meeting ; and then

he propofed it to them, Whether they continued

in the fame Refolution ? And they all then de-

clared, particularly Sir John Fenwick, That they

did approve of it, and ftuck by it ; and that Char-

nock mould go for that Purpofe to France. Char-

nock, in pursuance and execution of this Treafon,

does go to France, and brings back a Meffage, That
the Matter had been communicated to the French

King, but at that Time he was not ready for them,

and could not fpare his Soldiers, and his Troops.

Then it refted for fome Time, till towards Chrift-

mas, when Sir George Barclay came into England,

and he brought with him a Detachment of about

Sixteen, and their Province was to affaffinate the

King. But there was another Part, and that was

the Invafion •, and in that Part was S\r John Fen-

wick concerned, which we fhall produce our Evi-

dence to prove upon him ; but it does fall out

that we have but one Witnefs to this Matter, that

we can produce viva voce •, though when this In-

dictment was found, (for it was found upon the

Aft laft Seffions, which required two Witneffes to

each Species of Treafon) we had two, but one is

fince withdrawn, and that is touched in the Bill,

as in Truth the Fad is. Now if Sir John Fenwick

had come on in the ordinary Courfe of Proceed-

ings to be tried, Sir John Fenwick might have been

tried upon this Indictment, for then Goodman had
been there ; but he procraftinates his Trial, he

makes Application to the King, and gives him
AfTurances from Time to Time of an ingenuous

Difcovery ; but inftead of that, when Good-

man now is withdrawn, thefe Affurances have
terminated in this counterfeit Confeffion that hath

been laid before the Houfe, and is charged in the

Bill.

But, Sir, to fupply this, we fhall produce the

Examination of Mr. Goodman •, we fhall prove to

you not only the Evidence that hath been given

upon this Indictment, upon which he hath been
arraigned, butalfo the Evidence which hath been
given upon the Trial of Cook, who was convicted

upon that Evidence. We fhall go by thefe fur-

ther Steps in the Cafe ; and humbly offer it to the

Confideration of this Houfe, how far Sir John
Fenwick will be affected with it : And that is this

;

Here hath been Goodman, and Captain Porter who
ftill ftands his Ground ; but they have tempted
him with 300 Guineas in Hand, and 300 more
was to be remitted to him upon his firft landing

in France, with Affurance likewifeofKing James's
Pardon, and likewife 300 /. a Year ; 100/. a Year
whereof was to be fettled by Sir John Fenwick.

This Propofition fprung from one Clancy : It could

not be expected that Sir John Fenwick fhould ap-

pear in his proper Perfon, but he did by his Lady,
who was with Captain Porter, and gave him
Affurance of all that was propofed by Clancy,

that That fhould be performed, and a great deal

more.

_

We fhall further give this Account, That when
Sir John Fenwick was taken, there was a Letter
handed to a third Perfon ; and it appears by That,
that he thought himfelf at that Time not fife,

unlefs they could corrupt the Jury : For, fays he'

we muft now get two or three ftanch Perfons that

will ftarve the reft. Thefe Steps we fhall pro-
ceed upon, and begin with the Indictment, and
call our Witneffes to it.

Mr. Serjeant Lovel. Mr. Speaker, I fhall not
repeat what hath been fa id •, becaufe I know
what hath been materially laid, can't pafs the
Obfervation of this Houfe. The Method we de-
fire leave to proceed in, is the Method you have
prefcribed us ; and that is, firft to prove the Allega-
tions of the Bill. And that we fhall make appear
to you by undoubted Proofs, That Sir John
Fenwick does ftand indicted for thefe Treafons at

the Seffions at the Old Bailey, the 28 th of May,
upon the Oaths of Porter and Goodman ; that we
fhall prove by Records, and that is not capable of
any Traverfe or Denial. We fhall alfo prove, by
Matter of Record, That feveral who were con-
cerned with Sir John Fenwick in this Confpiracy
have been tried and attainted ; and then we fhall

call a living Witnefs to prove Sir John Fenwick
guilty of Treafon in the higheft Manner. Mr.
"Tanner, deliver in the Indictment of Sir John
Fenwick.

Which was delivered in, and read at the Table.

Mr. Serjeant Lovel. The Bill does charge, That
he ftands indicted upon the Oaths of thefe two,
Captain Porter and Mr. Goodman ; Befides, I muft
beg leave to obferve, that by the Aft of Parlia-

ment made laft Seffions, 'tis enacted, That no Per-
fon fhall be indicted unlefs upon the Oaths of two
Witneffes : Had not thefe Witneffes been fwom
before the Grand Jury at that Time, this Bill could

not have been found according to that Law, nor
would SirJohn Fenwick have pleaded : But he hath
been arraigned, and pleaded -, fo that we fubmit
it to this Houfe, that it does appear upon Record,
That this Indictment was found upon the Oaths
of two Witneffes. Befides that, two Witneffes

are fubfcribed to the Bill. Now that other Per-

fons have been indicted, and convicted upon the

fame Evidence, we fhall prove, and that like-

wife by Records.

Mr. Serjeant Gould. I thought when we came
to give you an Account of the Abfence of Good-

man, then to have given you an Account of this,

and other Matters.

Mr. Speaker. You will agree upon your Me-
thod, Gentlemen : Who do you call in the firft

Place ?

Mr. Serjeant Gould. Captain Porter, Sir. (Who
being prefent.)

Mr. Serjeant Gould. I defire, Mr. Speaker, that

he will give an Account of what he knows con-

cerning this Matter, as alfo of what is charged in

the Indictment.

Mr. Speaker. Captain Porter, the Houfe requires

you to give them an Account of your Knowledge
of any Confpiracy, by Sir John Fenwick, againft

the King and this Government •, and likewife of

your Proceedings upon the Indictment againft

him for High-Treafon.

Captain Porter. About the middle of Mzy was

twelve Months, there was two Confultations,

one at the King's-Head in Leadenhall-Street, and the

other
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other in Vall-mdl\ thefe two Confultations were

for the Confidering of the beft Means to bring the

hue King James into England again : For it was

faid, that King William being gone beyond Sea,

he had left but few Forces, and therefore they

thought they could not have a fitter Opportunity

than that Juncture j upon which, they pitched

upon Chamock to go into France, and make
ibme Propofals to the late King James, to borrow
10000 Men of the French King, whereof there

fhould b6 8000 Foot, 1000 Horfe, and iooo
Dragoons •, and it was propofed, when they came
over, to meet them with 2000 Horfe.

Mr. Speaker. Where was this?

Captain Porter. Our firft Meeting was at the

Kings Head in Leadenhall-ftreet ; after that, Mr.
Chamock dehred another Meeting, and then we
met at Mrunlpys in St. James's, and we all flood

to what we had before refolved, That h'e fhould

go over to King James, and make this Propofal

;

and that if he could get fo many Men of the

French King, we would meet him with fo many
Horfe.

Mr. Speaker. Sir, you fay the firft Meeting
was at the King's Head in Leadenhall-Jireet \ who
was then prefent ?

Captain Porter. There was my Lord Aylejbury,

my Lord Montgomery, Sir John Fenwick, Sir John
Friend, Sir William Perkins, Chamock, Mr. Cook,
and my fel,f| we dined there, and after Dinner
Mr. Goodman came in to us.

Mr. Speaker. Did Sir John Fenwick hear this

Dilcourfe ?

Captain Porter. Yes, Sir.

Mr. Speaker. Did Sir John Fenwick confent to

it?

Captain Porter. He did abfolutely confent to

it. Sir John Friend did propofe it; fays he, Do
not let us propofe more than we can bring.

Mr. Speaker. Then you fay you had a fecond
Meeting.

Captain Porter. When we agreed upon this

Bjfmefs in Leadenhall-Jireet, Captain Chamock de-
fired another Meeting, to know if we continued
in our Refolution ; and the next Meeting was at

Mrs. Mmntjofs ; I think then my Lord' Montgo-
mery was not there, nor Mr. Goodman ; but there
was my Lord Aylejbury, Sir John Fenwick, Sir

John Friend, Sir William Perkins, Mr. Chamock,
and my felf.

Mr. Speaker. How long after ?

Captain Porter. About eight or ten Days, to

the beft of my Remembrance.
Mr. Speaker. What was faid at that Meeting ?

Captain Porter. The fecond Meeting was to

agree to the fame Thing : We defired Chamock
to go as foon as poffible to acquaint King James,
that the fooner he came that Year, the better.

Mr. Speaker. Did Sir JohnFenwickconfent and
agree, at the fecond Meeting, to his going into

France to procure the Forces ?

Captain Porter, Yes, Sir.

Mr. Speaker. Will you give the Houfe an Ac-
count of any Thing elfe you know, relating to

this Matter ?

Captain Porter. That is all.

Mr. Serjeant Gould. Was you examined by the

Grand-Jury, when the Bill was prefented ag'ainft

Sir John Fenwick ?

Captain Porter. Ye/;, Sir.

Mr. Serj. Gould. What Evidence did you
give to them ?

V o l. V.

Captain Porter. The very fame I give now.
Mr. Speaker. Mr. Serj. Gould, what have you

to fay further to him ?

Mr. Serj. Lovel. We would afk, whether Mr.
Cook was at the firft Meeting ?

Capt. Porter. Yes, Sir, he was at both Meetings,.

Mr. Serj. Lovel. Was Mr. Goodman, at the pre-

ferring of the Bill of Indictment at the Old Bailey ?

Captain Porter. I law him go in to the Jury,

and he told me it was for the fame Thing.

Mr. Serj. Lovel. We have fome of the Jury

here, and we will call them to that.

Mr. Serj. Gould. Now, if it pleafe you, Sir,

we will afk him to the Matter concerning Clancy**

tampering with him.

. Mr. Speaker. Will you give the Houfe an Ac-
count of that Matter ?

Sir I'ho. Powys. By your Favour, I hope you

will give us leave to interpofe in this Matter

:

For I am fure in the Cafe of Life, and in Cafe

where there is a Law prepared to be made fub-

fequent to the Fact, to condemn any Man to

Death, you will not only have good Evidence,

but that which is legal Evidence. And I take it,

that in Cafes of this Nature, of a fubfequent

Law, the Evidence ought to be much ftronger,

and much fairer than when a Man is to be tryed

by a Law in Being. If they fhould offer that

which was faid in the great Cafe of my Lord of

Strafford, ( which Attainder there hath been an

Act of Parliament to reverfe) by a Gentleman
that did then appear againft my Lord of Strafford,

That where the Houfe proceed in a legiflative

Way, there needs no Evidence at all j but every

Man may follow the Dictates of his own
Thoughts and Confcience: ('Tis in Rujhworth's

Collections, fol. 3 7 7.) Yet, I hope, you will be of

another Opinion, and expect ftronger Evidence,

than if a Man was to be tried by a Law in Being.

Now that which is offered now, cannot be allow-

ed in any Court of Juftice : They were going
about to fhew, That my Lady Fenwick, the

Wife of the Gentleman at the Bar, that fhe had
ufed fome Means to take off Goodman's Evidence,

and they would make ufe of that againft her

Hufband. Now, what any Man's Wife fays can-

not be made ufe of againft him, as nothing that

fhe fays or does can be made ufe of for him ; and,

by the fame Rule of Juftice, it cannot be made ufe

of againft him : For otherwife the Rule would be

unequal, That fhe might be a Witnefs againft him,

but not a Witnefs for him •, that feems fo unjuft,

that it will not be admitted in any Court whatfoever.

Sir Barth. Shower. By your Votes the Prifoner

is allowed Counfel, and the King's Serjeant is to

produce the Evidence againft the Prifoner : That
Phrafe of Evidence makes us believe, or at leaft

to hope, that you will give us leave to object

to that which is not fo ; and in this I appeal to

the Knowledge of the Gentleman on the other

Side, who hath had a great deal of Experience of

this Kind ; and I am fure, in all his Obfervati-

ons in the Old Bailey, he can't fay this was ever

admitted in Cafe of Treafon, nay not in Felony,

the Actions or Sayings of other Perfons •, and I

muft confefs I wonder to hear him move it now.

When attempted on behalf of a clofe Prifoner,

that was not vifited by any Body, it was not ad-

mitted that the Actions of a third Perfon at large,

fhould be admitted againft him : There the Acti-

ons of a Wife cannot be Evidence for, nor againft

her Hufband. It was never but in one Cafe, and

I 2 that
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that for Sodomy, allowed, and that was after

two or three Witneffes befides had been produ-

ced j and by the Opinions ever fince, it hath been

allbwed not to be Law ; and that for the Oeco-

nomy, the Danger might follow in Cafes of Ma-
trimony and Families. Now they both do concern

the Ads of other Perfons, and not Sir John Fen-

ivick. Befides, I have one Objection more, and

that is, There is no fuch Thing alledged in the

Bill : and, with Submiffion, you have declared,

That they fhould produce Evidence as to the Al-

legations in the Bill, and the Treafons in the In-

dictment , but I can't find any Order that they

ihould produce Evidence concerning the carrying

away of any Witnefs •, and 'tis not alledged, that

Goodman is withdrawn by Sir John Fen-wick's Pri-

vity. As to Porter's being tampered with, there

is no Colour of Suggeftion in the Bill ; fo that this

neither being in the Bill, nor being Evidence at

Lawj we muff, be furprized very much by it, if

you fhould admit it.

Mr. Speaker. You hear the Exception, What
do you fay to it ?

Mr. Serj. Gould. I think what thefe Gentlemen

fay, will receive a plain Anfwer. They have

made an Objection without anfwering the fubject

Matter ; it is an Allegation in the Bill, That Good-

man hath withdrawn himfelf. Now the Ufe we
make of this, is to let us in to give an Account

of what Goodman hath fworn, and to entitle us to

read his Examination : For, fay we, he hath

been tampering to ftifle this Conspiracy, to take

off the King's Evidence. For no Body doubts

of the execrable and wicked Confpiracy ; and 'tis

as plain, here hath been two Witneffes to prove

it j and as plain that this Indictment is found ac-

cording to the late Act of Parliament, upon the

Evidence of Porter and Goodman. Now to fhew

this Confpiracy is carrying on, we offer to prove

the Tampering that hath been to take off the

King's Evidence, and to lay that before the Con-

fideration of this Houfe •, fo the Ufe we make of

t, is only preparatory to let us in to tell you what

Goodman hath fworn, and in good Time we fhall

produce to you an Indictment, where, upon his

very Oath, and upon the fame Evidence as we
offer here, another of the Traitors hath been con-

victed * and therefore we humbly offer it, Whe-
ther, as this Cafe is, we fhall not be admitted to

prove this Tampering ?

Mr. Serj. hovel. Before we withdraw, I beg

two Words as to what is objected on the other

Side, for the learned Gentleman appeals to me ;

and 1 muft appeal to the Knowledge of fome
Members that are learned in the Law, and to

all, That even in criminal Cafes, Courts are not

bound up to pofitive Evidence, but that the Evi-

dence of Circumftances, and fome Perfons to cor-

roborate them, is admitted : And if it fhould be

fo, that nothing but pofitive Evidence fhould

convict, we fhould have very few Convictions at

the Old Bailey ; as to Clipping and Coining, where

One is convicted by po&tive Evidence and direct

Proof, Forty are convicted and attainted by Cir-

cumftances, as Materials found about them, and

putting off Counterfeit-money. Sir, I muft fub-

mit to you, Whether, as the Nature of this Cafe

is, this Houfe will not think fit to hear all Evi-

dence that may concern this Matter, whether Cer-

tain or Circumftantial •, and the Wifdom of this

Houfe will diftinguifh afterwards, what they

think is Material, and what is not. We do take

this to be Part of the fame Confpiracy we da
charge the Prifoner at the Bar with, that he

might not Come to. condign Punifhment ; and
therefore we pray, that let the Proceedings of
other Places be what they will, that you will

hear the whole Matter in this Cafe, whether the

Evidence be pofitive or circumftantial.

Sir Thomas Powys. I think they miftake us

when they give us fuch an Anfwer. We doubt not

but there is pofitive Evidence and circumftantial :,

but we fuppofe this to be no Evidence at all. Mr.
Recorder tells us true, That circumftantial Evi-

dence is frequently made ufe of-, but we fay,

That whatever my Lady Fenwick hath faid or

done, is not to be admitted as Evidence againft the

Prifoner at the Bar •, becaufe what fhe hath faid

by Way of Endeavour to draw off Goodman, is no
Evidence at all to be offered againft her Hufband,

and is notfo much as circumftantial Evidence.

Sir Barlhol. Shower. We do agree, If the Bill

had been brought in againft my Lady Fenwick,

or againft Clancy, this had been proper Evidence!

and they did, and may deferve Punifhment for it

themfelves: But this is no Evidence againft Sir

John Fenwick, that is here.

Mr Serj. hovel. We think 'tis properly be-

fore the Houfe, even by the Order of the Houfe
it felf : For in the firft Place, we are to fpeak to

the Matters contained in the Bill. One Matter is,

That Sir John Fenwick had been tryed before

now but for Reafons mentioned in the Bill ; and

that he delayed his Trial till fuch Time as Good-

man was withdrawn \ therefore what lies before

us by the Direction of the Houfe, is, That till

fuch Time as Goodman was withdrawn, Sir John
Fenwick did pretend to go on to make a Difcovery,

and afterwards put it off with what is charged in

the Bill : But fay they, What is done by my Lady
Fenwick, is no Evidence againft him When all

the Circumftances are laid before the Houfe, what
Dealings there was with Captain Porter, and what
was faid at that Time, and the Confequence pre-

fently after Goodman's going away, I hope it is as

much Evidence as the Cafe will bear.

Sir Richard Temple. Sir, Defire they may
withdraw.

Accordingly they withdrew.

Sir Richard Temple. I think it much concerns

the Honour of the Houfe, when a Prifoner is at

the Bar, that he fhould be allowed the Right of

an Englishman', what you do here, may be a Pre-

cedent in after Ages : You are told what is offered

as Evidence here is admitted in no Court, and

the Anfwer that is made to it, is of no Force at

all ; they tell you there is no Allegations in your

Bill, That Sir John Fenwick had any Hand in his

withdrawing, nor nothing in the Indictment of

it, and for that Reafon the Evidence feems im-

proper ; and if it was, this would be no Evi-

dence at all ; for the Oaths of other Perfons is no

Evidence againft the Prifoner, to make him guilty

of any Thing.

Lord Gutts. I think 'tis agreed already, That
the Counfel for the Prifoner fhould not meddle

with the Authority and Jufifdictionof this Houfe:
For if we are to be ty'd up to all the Forms and

Niceties obferved in inferior Courts, then to what
End is the Prifoner brought here? I think, Evi-

dence ought to be admitted, that may clear every

Man's Confcience, that this Bill againft Sir John
Fenwick ought to pafs.

Mr.
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Mr. J. Horn. A Gentleman faid, We are not

ty'd to the Forms of inferior Courts ; but tho* we

are not ty'd to the Forms of inferior Courts, we ard

ty'd to that which was the Ground of them, and

that is, right Reafon and true Senfe : They have

alledged that he was indicted •, no Body doubts it.

That Goodman is withdrawn, no Body doubts it.

But what is that to Sir John Fenwick ? It might be

with a Defign for Good or Evil to Sir John Fen-

wick. My Lord Jefferies faid, at my Lord Dela-

mere's Trial, (as I am informed) That one Wit-

nefs, with good Circumftances, was enough to

convict a Man of High-Treafon. And I am told,

it was told him then, that if they ever met him

in the Houfe of Lords, he fhould anfwer it with

his Head. I defire you would afk Captain Por-

ter when he comes in, Whether this was dif-

courfed before Dinner, at Dinner, or after Din-

ner ? And whether he knows that Goodman heard

this or no ?

Mr. Chancel, of the Exchequer. There feems a

particular Shynefsto know the Truth of this Mat-

ter, I mean in the Counfel t'other Day: The
Gentleman fays, That Goodman might be with-

drawn to the Prejudice of Sir John Fenwick, as

well as for his Good : I defire you will not let the

Government be lb ftigmatized. You have given

leave to the Counfel to examine to any Thing that

may be added to the Bill j for upon a Commit-

ment, I can move you to put any Thing that mall

be thought reafonable.

Sir Thomas Dyke. It may be a reafonable Thing

to enquire why Goodman is withdrawn ? But the

Queftion is, Whether this be a proper Time?

The Houfe is not ty'd to the common Forms;

but they are ty'd to the common Rules of Equi-

ty: And the Queftion is, Whether the Houfe

will permit any Perfon to fuffer by the Acts of

another ?

Mr. Sol. Gen* It is difcretionary*

Hit John whether you will determine that this

HaujL's.
j s Evidence now, or after you have

heard it. I can't tell at whole Trial it

has, but I won't enter upon the Legality of the

Thing j 'tis one Thing when a Man is to be tried

by a Jury, and another Thing when he is to be

tried before Judges. A Jury may be fo fway'd

and poiTeiied by it, that it may not be fit for them
to hear it : But look into the Court of Chancery ;

and there Depofitions, if one Side fay they are

Evidence, and the other Side fay they are not,

are every Day admitted •, and the Rule is, That it

is fooner difpatched by hearing of it than not.

You do not fit here as a Jury, but as Judges 5 and
will confider how far the Actions of a Wife fhail

concern her Hufband ; you will do the Prifoner

Right, and your felves Right, if you will hear

them.

Sir Fra;:a's Wilmington. The Queftion is, Whe-
ther the King's Counfel

Mr. Speaker. Let me fet you right ; they are

not here as King's Counfel.

Sir Francis Winnington. Very well : But in this

Houfe you are the Judges and Jury too. The
Evidence that is opened, is to induce you to be-

lieve that he is guilty; and the Gentleman thai;

fpake laft will not allow it to be a legal Evidence.

Then the Queftion is, Whether you, being

Judges of the Fact as well as of the Law, fhould

be afraid to be induced to believe a Fact, by that

which is not legal Evidence ? Suppofe my Lady
Fenwick had had the Defign, and had told her

Hufband what ftie intended to do, and he fhould
have faid, he fcorn'd it : This is pofiible, if you
go to fuppofing ; and that he might apprehend it

would do him a Mifchief. Now it can be to no
purpofe to hear this Evidence, unlefs it be to fa-

tisfy the Houfe, in order to attaint the Prifoner.

No, but fay they, Let us hear, and we will judge
afterwards: Why fo? It can't affect the Prifo-

ner : And if any Perfon hereafter have a Mind
to have my Lady Fenwick punifhed, they may
examine it.

Mr. Shane. The Gentleman that fpake laft hath
made one Suppofal ; let me make another. He
fuppofes, That it may appear by the Evidence,

upon the Examination of Witneffes, that what my
Lady Fenwick or Clancy did, was contrary to the

Direction of Sir John Fenwick : If the Evidence
happen to be fo, 'tis nothing. But we may fup-

pofe again; Suppofe it happens, that it appears

by the Evidence, that it was for the Benefit of
Sir John Fenwick to the greateft Degree, to get

away one of the Witneffes ; C5
1

cut bono, is the

ftrongeft Prefumption to me. I do allow, in

Weflminfter-Hall, that a Woman fhould not be a

Witnefs for or againft her Hufband ; but if fhe

be directed by her Hufband, Quifaril per alium,

facit per fe •, you do not alledge all the Evidence in

the Indictment, that runs in general ; if the Evi-
dence differs as to Time and Placej ye may find

him guilty of the Indictment.

Lbrd Norryes. Becaufe I would not willingly go
upon Suppofitions, I defire the Clerk may read

the Queftion that you have paffed the laft Day, to

examining Evidence,

Which was accordingly read.

Now I defire to know, Whether this be Trea-
son within the Indictment, or any of the Allega-
tions of the Bill : Otherwife, I think you have tied

your felves up by that Rule.

Mr. Pelham. I did expect the Gentleman that

fpake lately would have cleared the Matter. He
gave you a Diftinction between the Proceedings
ot Weftminfter-Hall and the Court of Chancery. I

am ignorant of both. I defire to know, Whether
we are to go here by the Proceedings of Weft-
minfter-Hall, or the Court of Chancery. If we are

not tied by thefe Rules, we may let our felves into

any Evidence that will induce us to believe him
guilty or not guilty. If we are tied to thofe

Rules that are obferved in all Courts of Juftice,

where Trials of Treafon are had, this can be of
no Validity : So I defire to know, Whether we are

to go according to the Proceedings of thofe

Courts, or whether we may proceed as the Court

of Chancery.
t

Sir Tho. Littleton. The honourable Member
that fpake laft, defires to know, Whether we are

bound by the Rules in Weftminfter-Hall, in their

Proceedings, or not. I believe it would have been

to very little Purpofe to have thought of this Bill,

if thofe Courts could have convicted him. I be-

lieve if the Counfel had tied you to the Proceed-

ings of Weftminfter-Hall, and therefore that you

could not have proceeded on this Bill, you would

have taken Notice of them, and reprimanded

them for faying fo. I know not what to fay to

the Proceedings of Chancery in this Cafe j but I

fuppofe upon this Trial, you will inform your

felves by the beft Methods you can ; and every

Man, according to his Judgment, be for or againft

the
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the Bill. If upon what I hear, I am of Opinion

he is notorioufly guilty, I fhall freely pafs the

Bill. If I do fo much as doubt that he is guilty,

according to the old Rule, £>god dubitas nefeceris,

I fhall not be for it •, and in order to this I am for

hearing every body that comes before us. It is

faid, that poffibly Goodman is withdrawn to Sir

John Fenwick's Prejudice ; I would be glad to hear

that ; if fo, I fhall have the worfe Opinion of the

Bill. They fay, 'tis not alledged in the Bill,

concerning Captain Porter's being tamper'd with ;

but 'tis alledged, That Goodman is withdrawn,

and that 'tis not alledged, that Sir John Fenwick

was privy to it •, but it may weigh to Gentlemens

Judgments, how he comes to be withdrawn.

They that tamper with one Witnefs may be

thought like to tamper with another. They tell

you, That the Evidence of a Man's Wife will

not weigh againft her Hulband. It may be fo in

point of Law ; but if you think your felves bound

up to the ftrict Rules of Law, difpofe of your

Bill prefently.

Sir Will. Coryton. You have been pleafed to give

Leave to the King's Counfel to prove Matters

againft Sir John Fenwick. You have heard Cap-

tain Porter upon the Fad. If they had opened

the Matters, that Sir John Fenwick was inftrumen-

tal to convey Goodman away, I fhould have been

willing to have heard it : But they opened it,

That my Lady Fenwick was inftrumental in Con-

veying away Goodman ; and this ought in no fort

to be admitted. An honourable Gentleman of

the Long Robe, made a Difference in the Pro-

ceedings between the Court of Chancery, and the

Courts of Weftminfter-Hall ; but I would fain

know, if a Fact was ftated, Whether my Lord

Keeper could determine the Matter before a Com-
miflion went to prove it. 'Tis true, we are not

tied to the Forms of Law, but we are tied to the

Forms of Juftice. I know no Cafe where a Wife

is admitted to be a Witnefs for or againft her

Hufband. In Brown's Cafe indeed, who took a

Woman away, and forced her to marry him •,

the Queftion was, Whether fhe fhould be admit-

ted ? And in that Cafe fhe was admitted as a Wit-

nefs, becaufe the Neceffity of the Thing required

it •," and there was no other Way to prove, whe-

ther he had her Confent or not. Another Cafe

there was ofmy Lord Cajilehaven, where from the

Nature of the Thing it was admitted •, for it was

impoffible there fhould be any other Proof of it.

But if my Lady Fenwick be guilty of this Matter,

it muft only by way of Inference affect Sir John

Fenwick. They tell you, they infift upon it as an

Indictment ; then it comes to be a Matter of Con-

fequence •, and therefore fince the Matter hath

been fully ftated to the Houfe, as to what they

would prove, I think we may now give our Judg-

ment upon it.

Mr. Bofcawen. You are here in your Legifla-

tive Power, and are no more tied to the Rules of

Law in Examining of Witneffes, than you are in

giving of Judgment ; for you can give thofe Pu-

nifhments that never are given in Weftminfter-Hall.

I am of Opinion, that my Lady Fenwick cannot be

examined for or againft her Hufband ; but if he

fend her to follicite for him, it fhall have fome
Weight with me. Thofe that don't believe it

from what he fays, may give their Judgment ac-

cordingly : I defire to know of this Gentleman, if

I don't believe it, whether I can give Judgment
againft him ? I believe a Man's Confcience ought
to go with his Judgment.

Mr. Speaker. I will read the Queftion. That
Captain Porter be examined to the Attempt of ta-

king off his Teftimony as to the late Confpiracy.

Which Queftion beingput, itpaffed in the Affirmative.

Mr. Harley. I fuppofe you will let the Counfel
of both Sides have firft done with their Quefcions,
and then there will be fome Queftionspropofed to'

you.

Mr. J. Howe. They tell you how that Sir John
Fenwick was indicted, and that Goodman is with-
drawn; but there is one Thing the Counfel of
both Sides flip over, and that is, Sir John Fenwick
hath given in falfe Informations ; it looks as if

they were agreed on both Sides in that Matter: I
defire the King's Counfel may be afked, Whether
they have any Evidence of that Matter ?

Col. Crawford. Since I am mention'd in that
Paper

Adm. Rujfel. I believe though that Gentleman
was afraid that Matter would have been paffed
over, yet that the Gentlemen of this Houfe that

are therein named will take Care, for their own
Vindication, That that Matter fhould not be (lip-

ped over ; I fuppofe the proper Time for that is,

when the Evidence is over : I allure you, if no
Body elfe will, I will.

Then Sir John Fenwick, and the Counfel of both

Sides, and Captain Porter, were brought in.

Mr. Speaker. Sir Tho. Powys, the Houfe hath
conficjered of your Exception to the Teftimony of
Captain Porter, as to the Point he was to be exa-
mined to, and they arc agreed, That 'tis fit that

all the Evidence fhould be laid before them, and
they can judge afterwards, whether it be mate-
rial or fit to be allowed, or not. Therefore, Cap-
tain Porter, pray do you give the Houfe an Ac-
count at large of what Attempts have been made
upon you, at any Time, to draw you off from
your Teftimony, with refpect to the late Confpi-
racy.

Capt. Porter. I had a Meeting with one Clancy,

firft in Mitre-Court, at

and afterwards at the King's-Head Tavern
by the Play-houfe : At thofe

Meetings he propofed to give me 300 Guineas to

bear my Charges to France, and to fend me a Bill

for 300 more ; and likewife that I fhould be al-

lowed 300 /. a Year. >

Mr. Speaker. How long had you been acquaint-

ed before ?

Capt. Porter. Several Years.

Mr. Speaker. "Did he tell you who he came
from ?

Capt. Porter. He faid, he had been with

.Fenwick, who defired him to make this Propofal

to me.

Mr. Speaker. How often had you Meetings with

him.

Capt. Porter. About feven or eight Times.

Mr. Speaker. What Satisfaction did he give ,

you, that Sir John Fenwick would perform the

Agreement ?

Capt. Porter. He told me, my Lady Fenwick,

and my Lady Montgomery, fhould meet and con-

firm every Thing that Night. The Day before I

was to go, I met with my Lady Fenwick, who told

me, my Lady Montgomery could not come, be-

caufe one of her Children was fallen fick.

Mr.
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Mr. Speaker. What Satisfaction did fhe give

you, that Sir John Fenwick would perform what

Clancy had propofed ?

Capt. Porter. She faid, what Clancy had pro-

pofed mould certainly be made good.

Mr. Serj. Gould. Did you receive any Thing in

part, in purfuance of this Agreement ?

Capt. Porter I received 300 Guineas of Clancy,

and he promifed to me a Bill of 300 more, which

was depofked by Fenwick in his Hands, to

be fent afcer me into France.

Mr. Serj. Gould. Pray what Letter was that he

brought you ?

Capt. Porter. He brought me a Letter, and

faid it was writ by Sir John Fenwick to King

James on my behalf.

Mr. Speaker. Did he deliver that to you ?

Capt. Porter. No •, he delivered it to the Gen-

tleman that was to go with me,- one Captain

{Danelagh:

Mr. Speaker. Why did you not take that Let-

ter into your own Hands ?

Capt. Porter. I had it, and read it, before it

was feal'd up.

Mr. Serj. Gould. Do you remember the Con-

tents of it ?

Capt. Porter. As much as I remember was, He
defired his Majefty, by reafon that my going away

was to fave my Lord Aylejbury, and my Lord
Montgomery, &c. to pardon what I have done.

Mr. Serj. hovel. Who fubfcribed it?

Capt. Porter. It was not Sir John Fenwick's

Name, but they told me, King James would

know who it came from.

Mr. Serj. Lovel. How did you proceed after the

Meeting with my Lady Fenwick '?

Capt. Porter. The next Night after that he had

paid me my Money, and fhewed me the Bill, and

I was to go away the next Day after j They faid,

the Boat was provided.

Mr. Serj. Lovel. Can you tell whether the Boat

was provided ?

Capt. Porter. They were taken up prefently

after.

Mr. Serj. Gould. We will now produce a Re-

cord to confirm the Evidence that he hath given

you : This Perfon hath been convicted for this

Tampering.

Accordingly the Record for Clancy'.* Conviclion was
produced.

Sir Tho. Powys. I defire to know, Whether they

offer this as Evidence againft Sir John Fenwick ?

Mr. Speaker. They offer to prove, That this

very Perfon hath been tampered with, to take off

his Teftimony ; and they leave it then to the

Houfe to judge, who is moft likely to be guilty of

'Goodman'' s Withdrawing. They begin to (hew

you, there hath been an Attempt to take off this

Perfon's Teftimony ; you have heard the Perfon

hmfclf to it already: So now they offer to read

the Conviclion of Clancy to this Matter.

The Record of Clancy'i Conviclion was read.

Mr. Serj. Lovel. We will prove the like Solici-

tation hath been made by Mr. Dighton, who is '"the

Solicitor for the Prifoner at the Bar.

Mr. Speaker. What is your Witnefs's Name?
_
Mr. Serj. Lovel. Thomas Roe : If you pleafe,

Sir, to afk him what Endeavours have been ufed

by Mr. Dighton, to make Ufe of him, that Good-

man might withdraw himfelf.

Mr. Speaker. Mr. Roe, You are required to

give this Houfe an Account of what hath paffed

between Mr. Dighton and you, in order to take off

the Teftimony of Mr. Goodpian.

Mr. Roe. About the middle of September laft, I

had Occafion to go to Mr. Dighton, to enquire,

Whether the Commiffioners of the Land-Tax in

Surrey fate •, for I knew he was concerned in fome
Affairs for that County : He told me, he did not

pofitively know, but would fpeedily enquire. At
the fame Time he took Occafion to tell me, he

knew it was in my Power to do Sir John Fenwick

Service. I afked him, What he meant by it?

Says he, I know you know Goodman well, and it

will be the better for you if you will tell me : I

afked him, What he meant by that Way of talk-

ing ? He defired I would meet him fome other

Time, and I fhould know further of his Mind.

Accordingly I did meet Mr. Dighton : Says he, you

know Goodman well, and if you can fay any Thing
that can difcredit Goodman's Teftimony, you fhall

have 100/. a Year fettled upon you for your Life.

Says I, Sir, I do know him well : Says he, Did
you never hear him talk of Poifoning the Duke of

TV. and Robbing on the Highway, and that he is

concerned with Clippers . Says I, I have heard

him talk of thofe Mattersdeveral Times ; but you
can't think I will be a Witnefs, and expofe my
felf, and difparage People, till I know for what.

Says he, For that you fhall be fatisfied 5 you
fhall have 100/. a Year fettled upon you, pro-

vided you can difcredit Goodman's Teftimony,

that Sir John Fenwick may come off, and it will

be done by a Friend of yours.

We accordingly agreed to meet the next Day
at a Coffee-Houfe in the City, and appointed a

Friend to be there •, but Mr. Dighton did not meet
at the Time •, and the Reafon he told me was, be-

caufe Sir John Fenwick was that Day to be arraign-

ed. As foon as Mr. Dighton had made this Propo-
fal, I told Mr. Goodman of it, and he advifed me to

go on with him, and fee if I could get any Offer

under his Hand : I told him he had appointed to

meet me in the City, and a Friend to be there to

hear me. I went, and told Mr. Dighton, but Mr.
Goodman would not be fatisfied with that, but faid

I muft go to the Archbifhop, and tell him what
paffed •, fo I did go and tell the Archbifhop what
I have told you now.

Mr. Speaker. Had you any Meeting after that ?

Mr. Roe. Yes, on the 19th of September, and
then he made great Affeverations, that what he

faid fhould be performed ; and that I fhould not

only oblige Sir John Fenwick, but my Lord Mont-
gomery ; and that Goodman was a loft Man by being

become a common Evidence ; and that it would

not be in his Power to oblige any Man, my Lady
Dutchefs having difcharged him of his Employ,

and he would not be in a Condition to do further

for me ; and fays he, whatever you would have

gotten by ferving my Lady Dutchefs in her Con-

cerns fhall be made up over and above this 100/.

a Year that I have promifed.

Mr. Serj. Gould. I defire he may be afked,

Whether Goodman did not acquaint him, that a

Sifter of Sir John Fenwick's had been with him,

and upon what Occafion ?

Mr. Roe. About the Time of the Preferring of

the Bill againft Sir John Fenwick I faw Goodman at

Hick's-Hall; and a little after he told me, that
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a Sifter of Sir John Fenwick's had come to him,

and made fome Propofals to him, and I acquaint-

ed the Duke of Shrewjburfs Deputy, Mr. Vernon,

with it.

Mr. Speaker. Did you purfue this Difcourfe

with Mr. Dighton s fo as to come to any pofitive

Agreement ?

Mr. Roe. No otherwife than what I told you ;

myDefign was to have Mr. Dighton to have given

it me in Writing, or elfe for him to have faid it

before fome other Man ; but I don't know any

thing whereby I could have difcredited Mr. Good-

man, if he would have done it.

appears credible, or not, by their very Counte-
nances, and the Manner of their Delivery : and
their Falfity may fometimes be difcovered by
Queftions that the Party may afk them, and by
examining them to particular Circumftances,
which may lay open the Falfity of a well-kid'
Scheme } which otherwife, as hehimfelf had put
it together, might have looked well at firft ; and
this we are deprived of, if this Examination mould
be admitted to be read.

Now, though thePraftice of other Courts does
not oblige this Houfe, yet we know you will con-
fider the Rules of Juftice'; 'tis but Juftice in cri-

Mr. Serj. GoulL You obferve. Sir, that one of minal Cafes, efpecially as our Conftitution is, that
the Perfon fhall fee his Accufer.theWitneffeswhofeName is fubfcribed to the Bill

of Indictment, is withdrawn : Now to give you
an Account that he is withdrawn, I defire the King's

Proclamation may be read.

Members. No, no.

Mr. Serj. hovel. We have M.v. Goodman's Exa-

mination under the Hand of Mr. Vernon ; we pray

it may be read.

Sir I'ho. Powys. Mr. Speaker, I defire to be

fpared a Word to this Matter : I take this to be

a great Point, not only as it concerns the Life of

this Perfon, but as it may be a Matter of Exam-
ple in all Times hereafter-, that which they would

offer is fomething that Mr. Goodman hath fworn

when he was examined by Mr. Vernon ; Sir John

Fenwick not being prefent or privy, and no Op-
portunity given to crofs-examine the Perfon j and

I conceive that cannot be offered as Evidence ; for

if that fhould be allowed for Evidence, then what

is fworn behind a Man's Back, in any Cafe what-

A Man may
iwear a Depofition reduced into Writing, whole
Confcience perhaps would not let him publickly
accufe the Prifoner Face to Face : Experience hath
fhewed it often, thatfeveral that will calumniate
another privately, will not jufiify the fame in
open Court of Juftice. What' Goodman is, 'tis not
proper for us at prefent to give an Account of,
but we oppofe it at prefent, for that we were not
prefent, nor privy, nor could have crofs-examin-
ed him ; 'tis only an Information before a private
Juftice ; for if not fo, we know not what Autho-
rity he had to examine him : and then if fo,
Mr. Recorder knows, that in the Old Bailey, if

Goodman had died it had not been Evidence;' in
cafe he had been fick, or withdrawn without our
Privity, they could not have read it ; nay, if he
were withdrawn by our Privity, it could not be
read : 'Tis true, the Inciting him to withdraw had
been punifhable in another. Man, but could not

foever, may as well be produced as Evidence have been read to have convicted the Party ; and
againft him ; and they know, that in a Cafe of

the Value of Five Shillings, no Depofitions or Exa-

minations of any Man can be made ufe of; and I

am fure they will not fay, that the Depofitions

taken between other Perfons, where a Man is not

a Party, can be made ufe of as Evidence againft

him ; and if not admitted where Property is con-

cerned in the loweft Degree, I hope you will ne-

ver admit it in this great Place, from whence in-

ferior Courts (as to Juftice) take their Meafures.

Sir Bartholomew Shower. Mr. Speaker, I defire

you would fpare me a Word of the fame Side. I

humbly oppofe the Reading of this Examination,

as not agreeable to the Rules of Practice and Evi-

dence,, and that which is wholly new; and this in

civil Caufes can't poffibly be done : No Depofi-

tion of a Perfon can be read, though beyond Sea,

unlefs in Cafes where the Party it is to be read

againft was privy to the Examination, and might
have crofs-examined him, or examined to his

Credit, if he thought fit ; it was never pretend-

ed, Depofitions could be read upon other Circum-
ftances. But in criminal Cafes, I appeal to the

Gentlemen on the other Side, who know the Pro-

ceedings in the Old Bailey very well, it was never

admitted : Nay, in an Appeal of Murder, if De-
pofitions be taken before the Coroner, and there

be an Examination of Witneffes upon the Indict-

ment, though the Appeal be for the fame Fact,

and in order to bring the Perfon to the fame Pu-
nifhment ; yet, in that Cafe, thofe Depofitions

can't be read, becaufe 'tis another Suit: But it was
never attempted in any Court of Juftice, that the

Examination of Witneffes behind a Man's Back,
could be read in any Place whatfoever. Our Law
requires Perfons to appear, and give their Tefti-

mony viva voce ; and we fee that their Teftimony

fmce this Examination could never have been
read there ; and if it muft be unjufl, and hath not
been practifed, I hope you will not do it now.
Mr. Speaker. Mr. Serjeant Gould, What do

you fay to it ?

Mr.^ Serj. Gould. I obferve this Gentleman's
Objection, why this Examination fhould not be
read ; and, under Favour, we think. we are regu-
lar, as this Cafe is, to have his Depofition read.

'Tis true, as long as the Witneffes can be produ-
ced in all Courts, and Practice of the Law, you
fhall not read his Examination, or what is taken
before a Juftice of Peace : But that is not our
Cafe ; it is now fully proved before you, that he
is withdrawn : and it is fully before you, that he
hath given Evidence for the King, and hath been
examined ; and this is an extraordinary Cafe, and
that is the Reafon we are in Parliament : He hath
fworn this Matter, and before a proper Officer

;

why then fhall not his Evidence be read and allow-

ed when he is wilfully withdrawn, and we fay, by
the Contrivance of the Prifoner at the Bar ? And
the Thing fpeaks it felf. Now, with Submiffion,

I take it to be every Day's Practice, that where
an Evidence is dead, his Depofition fhall be read.

It appears to you, that there was to have been a

Trial, but the Witnefs is withdrawn; and it ap-

pears plainly that he hath been tampering. The
Evidence is full in the Cafe as to Porter ; and we
have produced a Record of Conviction, that does

confirm it : Now this is fuch a Practice, we come
into Parliament to have it remedied ; for other-

wife Men fhall commit Treafon, and by their

Contrivance and Art, the Witneffes fhall be drawn
away, and the Prifoner fhall not be brought to

condign Punifhment. Here is the Record in which
he gave Evidence, and he is withdrawn •. and

1 there-
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therefore I hope, in this Cafe, we fhall be admit-

ted to read his Depofition : For I deny what the

Gentleman fays to be Practice ; and Mr. Recor-

der can give you a better Account, who knows

more of the Practice of it, That if a Witnefs is

dead, they may read his Depofitions. We are

here before you in Parliament; and by the fame

Reafons that others have been tampered with,

this Witnefs may be prefumed to be tampered

with ; and therefore we are in your Judgment,

Whether in this Cafe his Depofitions lhall not be

read.

Mr. S. Lovel. 'Tis objected, on the other Side,

That this Evidence ought not to be offered •, and

for what Reafon? Becaufe, fay they, a Jury ought

to go fecundum allegata & probata ; and what is

not Strictly Evidence by Law, you are not to

take notice of ; but in criminal Cafes (which is

this Cafe) where Perfons do ftand upon their

Lives, accufed for Crimes, if it appears to the

Court, that the Prifoner hath, by fraudulent and

indirect Means, .procured a Perfon, that hath

given Information againft him to a proper Magi-
ftrate, to withdraw himfelf, fo that he can't give

Evidence as regularly as they ufed to do ; in that

Cafe his Information hath been read ; which, I

fuppofe, with humble Submiffion, is this Cafe •,

but I fuppofe we are not here tied up to formal

Evidence •, but 'tis our Duty, fince the Houfe
hath commanded, to lay the whole Fact before

you, and you are Judges what is material, and
what is not material.

Sir Thomas Powys. 'Pleafe, Sir, to fpare me a

little ; for fure this is no fmall Matter. I did

expect that they, if they intended to have fup-

ported this Evidence, would have mentioned fome
Author, fome Cafe, or fome Precedent, where
this has been before : But he makes fuch

a Distinction, I am mightily furprized at ; for

Mr. Recorder cites no one Inflance, that ever he

faw fuch a Thing in his Life ; nor cites one Book
that hath fuch Authority ; but he gives you a

Distinction, whether it be of his Side or ours, I

mult fubmit to you •, for he feems to agree, that

in Gates of Property, fuch Evidence is not al-

lowed ; but in Cafes of Life, in which we ought

to be more tender, he fays, 'tis to be allowed.

Sure if it be not Evidence where five Shillings

only may be at Stake, I fubmit it to you, whe-
ther it ought to be admitted in the Cafe of Life?

For my Part, I know nothing of it, if it be a

Rule ; but I always thought the Evidence ought

to be more clear and full in the Cafe of Life, than

in the Cafe of Property ; but Mr. Recorder turns

it upon us, and fays, though it is not Evidence

in Cafe where Property is concerned, yet 'tis

Evidence in Cafe of Life : But I defire he will

fhew any one Lawyer in England, that ever faid

it, but himfelf.

Sir Bartholomew Shower. I anfwer to what Mr.
Serjeant Gould fays : That this is an extraordina-

ry Cafe, I will not pretend to fay any thing, you
are the proper Judges of that ; we now oppofe
it in refpect of the Rules of Juitice. As to Mr.
Recorder's Distinction between civil and criminal

Caufes ; he hath admitted, that in civil Caufes
it would not be allowed ; and I hope you will be
of Opinion, that it ought not to be admitted in

criminal. The Jury muft go fecundum allegata&
probata. I defire to know what other Rules a Jury
hath in criminal Cafes ? But they fay, that a Jury-
man hath not as much upon his Oath in trying
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a Prifoner for his Life, as in trying an Action of
Trefpafs. Is not the Oath, TouJJmII well and tru-

ly try, Sec. according to the Evidence you have heard?
Now, I would know whether the Form of the

Oath, which the Wifdom of our Anceftors hath

thought fit to ufe for 1000 Years patt, does not
direct what fhall be Evidence ? Evidence of Pri-

ma Fades muft be Evidence of living Perfons : I
'

am fpeaking for theLife of a Man, and for main-

taining the Rules of Law, which I hope fhall

continue for ever : And that is, that the Exami-
nation of a Perfon that is abfent, fhall not be

red to fupply his Testimony. What you fhall

think fit to do here, we muft fubmit to °, but that

'tis allowed below, we muft deny.

Mr. Recorder. Sir, I do, with humble Sub-

miffion, ftand to what I faid : As to the Defi-

nition of Allegata & Probata, in Matter of Pro-

perty, we agree with them ; but as to Allegata £5"

Probata, in Matters Criminal, we muft differ

with them : I did fay it before, and do fay it

again, with Submiffion, That in many Cafes cri-

minal, there need no pofitive Evidence at all j

and yet the Jury, according to Allegata & Pro-

bata, in that Cafe, may convict a Criminal. And
I do fay, with Submiffion, that where there is no

pofitive Proof at all ; yet in that Cafe, many Cri-

minals are, and Still will be convicted. I did in-

stance before in the Cafe of Clipping and Coining*

which are Matters fo fecretly practiced, as 'tis very

rare, there can be any pofitive Witnefs to prove

the Fact : What is then the Method ? Why, we
go by Circumstances, by Information of other

Perfons, by Tools, and other Instruments that

are found ; and tho' no Body ever faw them do

the Thing, yet they are convicted. We do not

offer this Evidence to be as concluding Evidence,

as if Goodman was here ; but a corroborating

Evidence of what Captain Porter hath faid. If

it did wholly depend upon this Evidence, it may
be it might have no great Weight , but fince

there is other Evidence viva voce, and fince you

have been pleafed to order us to lay before you

all the Evidence, we humbly offer it to you, and

pray it may be read.

Mr. Manley. I humbly pray they may with-

draw.

Mr. Speaker. If you pleafe to withdraw ; but

firft I am required to afk, if on both Sides you

infift upon this Point ?

And the Counfel for both Sides declared, they

infilled on it

;

And then withdrew.

Mr. Manley. I Should not have prefumed to have

given you this Trouble of their withdrawing, but

that a Thing is infiSted on by the Counfel for the

Bill, which I think is of the greateft Confequence

to all the Freemen of England. 'Tis true, the

Rules of Weftminfter-Hall are not binding to the

Legiflative Power ; but I would not have the Le-

gislative Power to be governed by the private

Senfe of any Man whatfoever, but by thofe Rules

that are the Rules of Juftice and common Equity.

God forbid that we Should, upon Suppositions,

fuppofe our felves out of all the Rights of the Law

!

I never heard any Gentleman of the Long Robe,

before the learned Serjeant at the Bar, affert, that

an Examination before a Juftice of the Peace

could be read againSt a Man for his Life. 'Tis

known to all that have looked into the A B C of

the Law, that it was never practis'd. 'Tis true,

in Equity, Depofitions may be read, becaufe

K they
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they are taken by the Conferit of all Parties ; and

'tis as well a Depofition of one Side, as of the

other, and the Witneffes may be crofs-examin'd :

But that is nothing to this Purpofe.

Mr. Shane. I believe I may fave you a great

deal of Trouble in this Matter •, for thofe Gentle-

men from the Bar that made Objections, fpake

without Book, but I fpeak by Book •, {having my
Lord Chief-Juftice Hales'.? Pleas of the Crown in

his Hand.) No lefs a Man than my Lord Chief-

Juftice Hales (and I think he was paft his A B C
of the Law ; I know not how far this Gentleman

is advanced) in his Pleas of the Crown ; in that

Part where he {hews what is Evidence to the

Petit-Jury, he fays

:

Firft, By the Statute i and i Phil, and Mary,
c. 13. and 2 and 3 Phil, and Mary, c. 12. the

Juftice hath Power to examine the Offender, and

Informer , and fo he goes on in feveral Particu-

lars : And then, 5. He fays, thefe Examinati-

ons, if the Party be dead or abfent, may be gi-

ven in Evidence. I muft allow, fuch an Exami-
nation not of the fame Authority, as if the Wit-
nefs was prefent it would be, becaufe he can't be

crofs-examin'd 5 but ftill it muft be of fome

Weight, and it muft be read : But in this Cafe,

'tis of greater Weight than in that which my
Lord Chief-Juftice puts ; for he fays, it would

be Evidence, if the Party was dead ; or if he

was withdrawn without the Confent of the Party

againft whom he is a Witnefs, and that comes
to the Cafe in Chancery, every Day pra&ifed ;

That if any Perfon gets my Deeds and Eviden-

ces into his Hands, and he hath imbezzel'd the

Deeds, they (hall be prefumed to fay what I al-

ledged, becaufe 'tis his Fault he does not produce

them. So this Withdrawing by the Inftigation

of Sir John Fenwick, is a ftrong Prefumption,

that what he fwears againft Sir John Fenwick, is

true.

Sir Richard Temple. No Man can give Evi-

dence of any Depofitions, nor was it ever admit-

ted to be Evidence either upon the Party's Death
or Abfence ; and I would not have that Doctrine

pafs, that we are not tied to the Rules of Law.
My Lord Chief-Juftice Vaughan, when he was of

this Houfe, told us, we were not bound to the

Forms of Law, but we were tied to the Rules of

Law ; and if you are not, how will you judge of

this Crime ? How will you judge it to be Trea-
fon in the word of Times ? In the Trial of my
Lord Mordaunt, who was try'd before the High
Court of Juftice, they would not allow of this

Piece of Evidence, though they had thrown afide

Juries. We are tied by the Rules of Law, or

we are tied by nothing.

Sir Thomas Littleton. The worthy Member here

tells us, we are tied by the Rules of Law, or we
are tied by nothing. I hope he does not intend

to put the Pun upon us, that was by a noble

Lord, You are tied by Rules or no Rules ; if

you are tied by no Rules, what Rules are you
tied by ? I think you may act by Rules, and yet

admit of this Evidence. I told you before, I

fhould not reckon my felf fo tied by the Rules
of Law, but that I would hear all Evidence that

fhould be offered : And I do not think 'tis for our
Honour to ftifle any thing that may bring out
the Truth. A worthy Lawyer faid, Let them
produce one Evidence that is of the Recorder's

Opinion; and a Member hath produced the Opi-
nion of my Lord Chief-Juftice Hales : And I hope

we fhall not be debarr'd from the Satisfaction of

hearing what they might hear in the Courts be-

low. Here are two Witneffes that have been ex-

amin'd againft him, which the Jury did believe

that found the Bill. If we cannot have thefe two

Witneffes, let us have as much as we can. We
have heard what one faid : We have an Oppor-

tunity of hearing what the other faid. No, fays

the Gentlemen, we do not defire to be informed ;

but I believe it muft come to that at laft.

Sir Richard Temple. The Gentleman that fpake

laft, infinuated, as if I had dropped fomething

he could not underftand. Give me leave to tell

you, there was the Courts of the Prefidents of

Wales , when they urged Rules of Law, then they

were a Court of Equity ; and when they argued

from Points of Equity, then they were tied up
by the Rules of Law •, and fo gave Judgment
neither according to the one nor the other ; and
fo it was taken away by Act of Parliament.

Mr. Bofcawen. I have feen it my felf, that a

Juftice of Peace has been examined himfelf, as to

Depofitions he hath taken ; and I take it to be

an ordinary Examination.

Mr. Harcourt. Sir, I muft fay, if you were to

pick all the Abfurdities out of the Trials in the

laft Reign, you could not pick out more than has

been endeavour'd by the King's Counfel to be

impos'd upon you this Day : This does in fome
Meafure convince me of what was faid by ano-

ther Gentleman the other Day, that it is much
better to be tried by an Affembly of 400 Gentle-

men, than at the Old-Bailey. There was a Quo-
tation of a learned Author •, and the Gentleman
read you what was Evidence, and what was not

:

And the Conclufion was, That thefe Depofitions,

if the Party was dead or abfent, is Evidence.

Why Sir, if thefe Depofitions be Evidence if the

Party be abfent, then what are we doing of all

this Day ? If that be a certain Rule, there is no
manner of need of applying to this extraordina-

ry Way •, but if you pleafe to enter into the

Confideration of that Point (I am neither a-

fraid, nor unwilling to be informed.) If Gentle-

men will take it Be bene ejfe, for better for

worfe, with all my Heart ; but if you enter in-

to that Matter, I will freely tell you my Opinion
of it.

Sir Edward Seymour. It hath been made a Que-
ftion, how far you are bound to purfue the Rules

of Law ? I fuppofe it is no new Thing I am go-

ing to fay, That Bills of Attainder, and Judg-
ments of Attainder, have been reverfed for no

other Reafon, but becaufe the Parliament have

not proceeded according to the Rules of Law :

I will not fay, you are bound by the Rules of in-

ferior Courts, but you muft be bound by the

Rules of Parliament, and by the Proceedings

and Practice of Parliaments, which is the Law
of Parliament. And then I would know, whe-
ther this Houfe did admit of an Affidavit for

Evidence ? And the Reafon is this, becaufe by
that you make this, which is the fuperior Court,

lame, without the Afliftance of an inferior

Court.

Mr. Geo. Rodney Bridges. The Matter before you
is,whether SirJohn Fenwick beguilty,in yourjudg-
ments, of this Confpiracy ? And if fo, I cannot

imagine why you fhould not take all the Informa-

tion that is offer'd to you •, and why not hear all

the Circumftances of it : If you do not read this

Affidavit, I do not fay but 'tis a Kindnefs to Sir

John
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John Fenwick ; but what Kindnefs will it be to

the Country and Government ?

Mr. James Montagu. I hope you will not fpend

much more Time about this, becaufe the Law is

lb plain : If there be any thing in the Objection,

'tis this, That if it be Evidence, the other Courts

below may proceed upon it : but that I take to be

no Objection neither ; for though it be Evidence,

there are not two Witnefles ; and the Courts

below require two Witnefles, though there be

other Evidence, and one Witnefs befides ; fo that

you can't try him without two Witnefles : It

would be admitted in the Cafe of Felony, and

there two Witnefles are not required expreffly

by the Law. And I can tell you, upon my Re-

putation, I have feen it done feveral times.

The learned Gentleman tells you, my Lord

Chief-Juftice Hale's Opinion is fo, and that is

grounded upon an Aft of Parliament ; and I

think that is of greater Authority than any

Judge ; and therefore I think that Objection will

vanifh. He fays, you have no Authority to re-

ceive Affidavits ; but fure we muft take Notice

of Acts of Parliament ; and if that requires

Depofitions to be taken, and to be Evidence a-

gainft Criminals, we ought to take notice of it

;

fo that what the Law makes to be Evidence will

be good in this Place.

Mr. Harley. I look upon this Matter under your

Debates to be of the greateft Confequence to

the Lives of the Subjects of England, that poffi-

bly can come before you : Gentlemen have given

you feveral Reafons for reading thefe Depofiti-

ons -, one, that it was my Lord Chief-Juftice

Hales's Opinion ; another, that there is an Act

of Parliament for it : Now, I think, it would

be proper to join Iffue in thefe two Points : If

any Act of Parliament can be produced for this,

then the Debate will be at an end ; but if there

be an Act pofitive in Fact againft it, then I hope

you will not receive it : And if my Lord Chief-

Juftice Hales's Book have not one Word rela-

ting to this, then I hope that will be no Argu-

ment. He begins his Chapter of Evidence, and

fays, that the Evidence to the Jury, in Cafes of

Treafon, muft be two Witnefles; and then

comes to the Cafes of Felony : But is that any

Debate before us ? And he tells you, that Infor-

mations might be taken of the Perfon himfelf,

but that was not by the Common-Law, but was

allowed of by particular Acts of Parliament ; and

then tells you, that his Information, and that De-
pofitions before the Juftice, were to be admitted

(but he was to be by :) But is this any thing

to lead you ? Have they brought any Statute

that tells you, there muft be two Witnefles in

this Cafe ? If you will take notice of a Statute,

you muft take notice of a Statute that is in

Point. If any Man fuffers by one Witnefs, I be-

lieve all the World muft fay, he fuffers unjuftly :

I think 'tis of the greateft Confequence to admit

of Affidavits. Here it is, that the Boundaries

are eftablifhed for the Lives and Liberties of

Mankind : And this is an Obfervation that is

found in Hiftory, that thofe that have broke

their Bounds down, it hath returned upon them
to their Prejudice.

Sir Robert Richard. I am fure now we are not

upon the Point of Reading, whether it be much
or little, but upon the Point of Hearing, and

that I fpeak to : And, 1 think, the Gentleman

near the Table did not miftake what the Bar
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faid ; for the Counfel on the other Side infilled

pofitively, that neither by the Practice, nor by
the Books, was a Depofition to be read as Evi-
dence : Againft that the Gentleman near the

Chair produced that Book. As to the Matter of
Treafon, every Parliament-Man can remember,
that you have made an Act, that there (hall be
two Witnefles in Cafes of Treafon. Now at the

fame time, it will be taken notice of, that you
have taken Care in that Act, that the Proceedings

of this Houfe fhall not be tied up. The Gen-
tleman tells you of a Court that wavered be-

tween Law and Equity, and fo came to nothing

;

and I am afraid, if we bring the Houfe of Com-
mons down to the Courts of JVeftminfter-Hall,

they will make nothing of us neither. I do not
fay, that this Paper fhall be as ftrong Evidence
as if Goodman was at the Bar ; but to fay, it (hall

weigh nothing, I can't agree neither: I agree

alfo, to make a common Practice ofreading Affi-

davits, will be of ill Confequence : And if you
take this to be a Matter of fmall Confequence,
I am not for reading this Affidavit. Now I aim
not at Sir John Fenwick's Blood, but the Safety of
the King and Government : And I would not re-

fufe any Evidence in this Cafe, be it never fo fmall.

Thefe Gentlemen fpeak againft a Matter being
Evidence before it is read ; 'tis offered as Evidence

;

if it be fmall, or come to nothing, it is the better

for the Prifoner at the Bar.

Mr. Pelham. I am indifferent whether I hear

that Paper read, or no ; but what is faid by a

learned Gentleman ftartles me : Says he , in

Weftminfter-Hall they are bound to the Evidence
of two Witnefles, and there this Evidence
would not be proper, but here we are upon
another Foot. I hope we are not here upon ano-
ther Foot ; I hope, though here we are not to

be tied by the Chicanry of the Law, we are to

be tied by the Equity and fubftantial Reafons
of it. I defire to know, if any one can be tried

for Treafon upon one Witnefs ? And if we are

not tied by the Rules of Law, we may hear any
Evidence whatfoever ; if the King's Counfel thinks

it may fatisfy your Fancies, it muft be received.

Lord Cutis. I conceive, Gentlemen, we are out
in the Way of arguing ; I muft put you in Mind
that we are, at the Bottom, only arguing againft

the Jurifdiction of this Houfe -, and though that

Matter hath been fettled before , we are told

very often of the Law, and Rules of Weftminfter-

Hall. .
In Anfwer to that, I muft obferve there

are feveral Sorts of Laws •, there is the Law of

Nature, the Law of Nations, the Law of God,
and there is the Legiflative ; and 'tis a Self-evi-

dent Maxim, not to be contradicted, That no Su»

periour is to be circumfcribed by an Inferiour

:

And I would afk, if the Courts below are not

inferiour to the Parliament ? There is nothing

can limit us, but the Law of Nature, the Law of

God, and the Law of Parliaments ; and though

I cannot tell you very well what is the Law of

Parliaments, yet no Gentleman hath faid any

thing upon that Subject, that is againft the Que-
ftion before you : The Matter was in a Courfe

of Law ; but upon an extraordinary Accident,

and for extraordinary Reafons, 'tis brought be-

fore you. The Accident is the withdrawing of

a Witnefs ; the Reafon is the fecuring of the

King, the Government, your Selves, and Pofte-

rity. I don't think any Man that fpoke againft

it, is for favouring Sir John Fenwick •, for I think

K 2 this
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this is the worft Way : I would appeal to every
Man, what Prejudice 'tis to you to hear this Paper
read ? And it may be a Disadvantage to you not
to hear ir.

Mr. How. There have been many Arguments
given for and againft the Reading of this Pa-
per ; and if I did not take it that the Reading
of this Paper could be of no ufe to the Judgment
we are about to make, I fhould be for the Reading
of it : Either it amounts to a Proofof High-Trea-
fon againft Sir John Fenwick, or it fignifies no-

thing to you. If you fuppofe it to weigh any
thing, I can never agree to the Reading of it

;

for 'tis only an Hearfay brought to convict a

Man that is tried for his Life. But there is a

greater Argument which weighs more than the

Reafon hath been urged ; and that is, your Ene-
mies v/ill have an Advantage, and your Govern-
ment is at flake : But I don't take that to be fo

much an Argument of their Strength, as of their

Weaknefs and Neglect •, however, when they

prove that, I will fee how far I can go. "Tis faid,

that in the worft of Times , they would not
convict a Man upon one Evidence. As to Sir

John Fenwick, though he fhould not be a good
Englijhman, yet his Caufe may be a good En-
glishman's. The Queftion is, whether there be
more danger by the withdrawing of a Witnefs,
and the efcaping of Sir John Fenwick, or the

withdrawing of the Witnefs, and the convicting
of Sir John Fenwick ? Here they let Goodman
(fuch a Rake) go about, and he is gone; and
now the Fate of the Government feems to de-
pend upon it. The Precedent on the other Side
is not fo much to be feared ; for I fuppofe future

Governments will take care not to let a Witnefs
go about the Streets again : But it may happen
that certain Men, for afferting the Liberties of
their Country, may be run upon by ill Govern-
ments, and Attempts made upon their Lives by
falfe Witneffes. But the Bill of Treafon provides,
that no Perfon fhall be profecuted without two
Witneffes. Now it may happen that they fhall

have no fuch Witneffes as can convince a Jury ;

(I believe this Man to be as much guilty, in my
own Thoughts, as I believe any Thing in the
World, and yet I will condemn no Man upon
my primate Fancies ;) but here are two Witneffes
brought before the Grand Jury, and nothing
is fo 'eafy as to get a Bill found by them (and
that is all that is done by Goodman.) Now
fay they, if this fhould come before a Petit

Jury, one of thefe Witneffes may not be credited -,

fo they will carry him away, and urge this

for a Precedent, and fo this Man may be con-
victed.

Mr. Smith. I think we are come to the Debate
of the Bill, inftead of reading the Paper. Was
the Queftion, Whether this Paper mould be al-

lowed as a fecond Witnefs ? Then it would be
a great Queftion with me, whether it fhould be
read ; but the Queftion, as to Col. Sidney, was
not whether the Paper fhould be read, but whe-
ther it fhould fupply the Place of a fecond Wit-
nefs ? But your Debate is extraordinary -, your
Bill takes notice of Goodman being gone away,
and now you won't take notice of what he hath
left behind him, which I fhould the rather be
fatisfied in, becaufe I faw a Gentleman folia-

ting at the Bar, that did endeavour to get him
away. If Goodman had been brought a Prifoner
fo the Bar, I do not know, whether it might

not have been reckoned as great a Fault, as

now his having too much Liberty. It hath been

cited as a great Lawyer's Opinion, that it might
be given in Evidence ; but he does not fay what
Weight fhall be laid upon it.

Mr. Pelham. I am forry that honourable Gen-
tleman miftook me fo much ; I thought I had
fpoke very plain ; I told you, I was not againft:

reading of the Paper, till the learned Gentle-

man told you, you were not tied up as the

Courts of'Weftminjler-Hall, to two Witneffes. As
to what I faid of Mr. Sidney's Cafe, it was not

againft reading that Paper ; but I faid, he did

rely upon it as againft common Juftice , to

be attainted upon one Witnefs : And that At-
tainder you have thought fit to reverie •, and
the Reafon he gives for it was, becaufe it was

impoffible for a Man to make any Defence againft

one fingle Witnefs.

Mr. Att. Gen. The Matter you are now deba-

ting upon, is, whether thefe Papers fhould be

now read. And Gentlemen have let themfelves

into a Debate foreign to the Queftion. A great

many are againft it upon this Argument, that

they would not be of Opinion to condemn him,

unlefs there were two Witneffes : That is not

the Queftion, for I think no Man is ready to

give his Opinion to condemn or acquit him, un-

lefs there were two Witneffes : One Gentleman

is againft the reading of it, and yet believes Sir

John Fenwick guilty. I muft refpite my Judgment
till I have heard his Defence : I think that the

Counfe! for Sir John Fenwick at the Bar, are very-

much miftaken, when they faid, that fuch a

Thing as an Examination in Writing was never

read in any Court of Juftice. I think that is a

great Miftake, and a good Authority hath been

cited for it ; and every one knows the Practice

is otherwife •, 'tis often allowed, that the Exa-

minations before a Juftice of Peace are read.

The Queftion is now, whether the Examination

fhall be read ? If there do not appear another

Witnefs to prove him guilty, you will debate

that Matter then, Whether you will condemn
him without two Witneffes ? You might as well

have debated before, whether Porter fhould be

examined , becaufe no Man will condemn him
without two Witneffes, and therefore do not ex-

amine one. Why, we know not what further

Witneffes may be produced, if Sir John Fenwick

was upon his Trial ; I think this Information
.

might have been admitted for Proof, if Goodman

was out of the Way •, but if it was admitted,

unlefs there was another Witnefs produced, I

believe the Court will tell the Jury, here are not

two Witneffes, and therefore you muft acquit

him.

Sit William Coryton. I muft crave leave to differ

from that worthy Gentleman: I think this is

the proper Time to determine, whether this Evi-

dence is to be admitted afterwards. Indeed you
may determine how far it is available. I thought

both in Law and Juftice, before I came into the

Houfe, that this ought not to be admitted for

Evidence. A Gentleman grounded his Argument,
upon what ? My Lord Chief-Juftice Hales's Opi-

nion ; but the Fate is, that my Lord Chief-Ju-

ftice Hales ftates the Difference in Cafes of Trea-

fon, and in Cafes of Felony. Now in Felony,

they make ufe of Depofitions ; and the Reafon

is, becaufe 'tis more for the Advantage of the Pri-

foner than his Difadvantage ; for if the Wit--

nefs
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nefs differ from his Examination before the Juftice

of Peace, that turns to the Advantage of the Pri-

foner. In the Nature of the Thing it feems not

to be reafonable, for it is eafy to turn the Tables.

And fuppofe Goodman in the Place of Sir John

Fenwick, and Sir John Fenwick in the Place of

Goodman-, it would be hard ( take the Informa-

tions to be as they are) to admit them for Evi-

dence; which in my Opinion, are great Refle-

ctions upon Perfons of great Honour and

Worth.
Sir Charles Mufgrave. That which I perceive

to be your Debate, is that upon which the Coun-

{el withdrew ; you heard it afferted, That there

was no Inftance in a criminal Cafe, where an Affi-

davit was allowed for Evidence : And I think the

learned Counfel at the Bar did not much iniift up-

on it ; and yet I don't think they were ignorant of

the Cafe quoted out of my Lord Chief-Juftice

Hales, but they thought it was not applicable to

this Bufinefs before the Houfe ; but only related

to Felonies, and when Depofitions were taken in

the Prefence of the Party. 'Tis faid, we are not

tied up to the Rules of Wejlminfter-Hall ; and

that Parliaments may denominate Crimes after

they are committed ; but I never did hear, that

the Parliament did take upon them to determine

that to be Evidence which is not Evidence in any

Court of the World. If you read this Paper to

inform your felves, you admit that to be Evidence

which is no where elfe to be admitted. You are

told, you are not tied to the Forms of inferior

Courts of Taw nor Equity : If you are not bound

by them you are bound by your own Conftitu-

tions. You are told, you are ufed to read Affi-

davits in common Caufes ; but if my Memory
ferves me right, you have always had it oppofed

in this Houfe ; therefore I think, according to

the Rules of your own Houfe, we (hall not read

Affidavits. Will you make a new Rule in this

Cafe ? Pray confider the Confequence of it here-

after. Suppofe there came down Affidavits upon
another Perfon, againft a great Man for High-
Treafon, Whether that may not be thought fuffi-

cient for togovern your Judgments : I hope thofe

that hear me will have a Care of the Matter.

Why, by the Parity of Reafon, may not two
Affidavits do by the help of the Legiflative Pow-
er ? I would be glad to know, Whether in the

Cafe of an Impeachment, they ever heard of Affi-

davits being read ? And this is much in that Na-
ture ; and therefore, why fhould you admit of an
Affidavit now, when the Party charged was not
prefent when that Affidavit was taken ?

Sir Jofeph William/on. I am forry this Point cofts

us fo much Time ; the Gentleman that fpake laft

hath brought us to the Queftion, How far you
will admit this Affidavit (as they call it) to be

read; I am of Opinion notwithstanding all that

hath been fuggefted, that it not only may be

read, but that it ought to be read. None of the

Cafes that have been inftanced, comes up to the

Cafe in Queftion ; all the Cafes that are brought
are from inferior Courts, and the laft that is

brought is from the Example and Ufage, in lefs

confiderable Cafes, and indeed of a different Na-
ture.

This Bill of Attainder is indeed a Thing fo

extraordinary (as hath been faid) as it never

ought to be ufed but upon extraordinary Occa-
sions •, and upon that Principle, all that is feared

is all anfwered and avoided. It is to be thought

never to come but upon the like Occafion ; and
then God. forbid, but they fhould be governed
by the like Precedent •, and if that was proper
to fpeak now, which will be at the bottom of it,

when we come to give Judgment, and we have
time to confider of it, I can't think we fhall dif-

fer in many Voices. Whether it be Evidence,

and how far it is fo, is not now the Queftion ;

but the Queftion is only, whether it be fuch an
Evidence as ought to be read ? And all the In-

conveniencies that have been alledged, depend
only upon this, that it fhould not be admitted in

the ordinary Proceedings in the Courts of Juftice.

Now I fay, there was a Power lodged in the Par-

liament of England to make a Man guilty ofTrea-

fon, that was not fo before ; and that even in a

Reign when they came to determine what Trea-

fons were : They did not think it for the Safety of

the Community of Mankind, but that there fhould

be a Power lodged in the whole, to declare that

to be a Crime, that was no Crime before it was

committed, giving them more than is afked here :

For here can be no Queftion, but as to the Forms
of Proceedings. The Queftion is not upon his.

Crime, that is no Queftion ; and I take it, that

if upon any Occafion 'tis to be jultified in this,

and the Law hath trufted the Parliament with

a greater Power than now they are about to exe-

cute, and there are only Objections to it raifed

from another Place, which I think can never con-

clude in this.

Mr. Chancellor of the Exchequer. I am for read-

ing of this Paper, though I don't think it Evi-

dence equivalent with viva voce-, nor do I think,

that in like Cafes it ought to be admitted below

;

but I think, in your Proceedings in Parliament,

it ought to be read, whether it be an Affidavit or

not ; and I am more of that Opinion, from what

happened in a Cafe to Day. We had a Difpute,

whether Porter was to be examined, becaufe the

Teftimony of a Man's Wife was not good below.

But when that came to be examined, it was not

the Teftimony of a Man's Wife, but his own
Letter appear'd in Evidence •, and Clancy told Por-

ter he came from Fenwick himfelf, and therefore

the Evidence, which at firft, for that Reafon,

was urged not to be heard, did amount to more

when it came to the Proof. I would have this

Paper read •, not becaufe it fhould fupply the

Place of a Witnefs ; no, but becaufe you fee he

hath been indicted by the Evidence of Goodman

and Porter, and the firft is withdrawn •, and by

whofeMeans you have heard : And I would know,

whether Goodman's Evidence did amount to ac-

cufe him of the fame ? I do fay, in your Power of

judging, you are not conftrained to the Rules of

Wefiminjter-Hall: And I would fay, that for

your Conftitution, the Courts of Wejlminfter-Hall

are to be governed by the Letter of the Law;

but there is lodged in the Legiflative a Power

to judge thofe Crimes that are fheltred behind

the Law ; and I believe, if the feveral Attain-

ders were examined, there was never any At-

tainder that went upon a more juft Proceeding

than this. I take the Crime to be a Plot with

your Enemies to bring in a foreign Power;

and as if that was not fufficient, he hath made a

falfe and fcandalous Confeffion, to bring a Di-

ftruft and Jealoufy among the King and his Peo-

ple ; and he hath dallied and gain'd fo much

Time, as he hath had Opportunity to corrupt

one of the Witneffes ; and therefore it would be

hard
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nard, if no Law mould reach him. 'Tis faid,

Why did not you keep the Witnefs ? It would

be hard, after a Perfon hath made a Confeffion

for the Good of the Kingdom , that he fhould

be always kept in Irons. We are debating of the

BilJ, while we are now only purely to fee what is

in this Paper. 1 fhould not have offered to have

made ufe of this as a fecond Witnefs •, but the

being an Affidavit or not, is not material in this

Point \ the Commons proceed upon Impeach-

ments, without Affidavits. 'Tis offered as Evi-

dence : That Goodman was a Witnefs againft him
(you have had Proof of-,) and that he hath been

tamper'd with to withdraw, by the Friends of this

Gentleman. I do think we have gone more fairly

and equally to work, than upon any of the Re-

cords of Attainder in your Journals.

Mr. Brotherton. The Queftion is, Whether
this Paper fhall be read ? Firft, It hath not been

proved before whom it was taken, nor nothing at

all. It hath been objected, that there ought to

be two Witneffes by the late Statute. But I muft

put you in mind, that it was fo by the Statute of

Edward VI. and fo was the Common-Law before

;

and my Lord Coke fays, there muft be two Wit-

neffes, and they brought Face to Face : And fo

goes to the Divine Law ; and if it fhould not be

fo, I will put you in mind of an Inconveniency :

Eleven Witneffes were produc'd before the Grand

Jury ; and when they came to give Evidence

Face to Face, before the Petit Jury, the firft

Witnefs did not know the Criminal that he had
fworn againft. It was in the Cafe of Sir Rowland
Stanley.

They mention a Paper againft Algernoon Sidney •,

but that Paper was wrote by himfelf. 'Tis faid,

this Houfe is not bound by the Rules of other

Courts ; for that Reafon they ought to give Rules

for other Courts. Nothing is more common than

to fay, Judgment was fo in the Houfe of Lords,

and that fettles the Law in other Courts be-

low.

Sir Godfrey Copley. Several Gentlemen have
fpoke to the Reading this Paper ; fome have

laid, That it fhould be read as Evidence : Some
others are for reading of this Paper ; but yet at

the fame time tell us, it is not to be looked upon
as Evidence, at leaft not equivalent to a Witnefs.

If the Paper be to be read at all, I would know for

what Reafon ? If it be to have any fway upon
our Judgment ? If it hath any Effect upon my
Judgment, then in fome meafure it is equivalent

to a Witnefs, when 'tis in the Nature of a Wit-
nefs ; and if it fhould be read to fupply the De-
fect of a Witnefs, then I would know, what the

Confequence of this might be ? I do very well

underftand, that the Court of Parliament does

take no Precedent from Weftminfter-Hall', nor am I

afraid of any Precedent they fhould give to Weftmin-

fter Hall: But I am afraid of a Precedent to future

Parliaments. Suppofe the Information of Sir John
Fenwick, that hath been delivered in here, fhould be
produced as Evidence againft any of thofe honour-
able Perfons that are charged in it, though I be-

lieve they are very innocent ; and fome Knaves or

Rafcals in future Reigns fhould come in againft

them, and this Paper fhould be brought to fup-

ply another Witnefs, what a Confequence would
that be !

Sir Henry Hobart. I muft differ with the Gen-
tleman that fpake laft; as to the Gentleman that

/pake before, I did not expect any thing to be

quoted out of Lancafoire againft the Reading of
it. I will tell you why I think this Paper fhould
be read ; you have it fuggefted in the Bill, that

Goodman was one of the Evidence againft Sir John
Fenwick ; they are to make good the Suggeflions,

and this will fhew, that Goodman was an Evi-
dence. You are told the Danger of the Prece-
dent, and there may come ill Reigns, and ill Par-
liaments ; as to that, I fhall only fay, in a good
Reign, and a good Parliament, there is no Dan-
ger; and in an ill Reign, and ill Parliament,
they will make Precedents without your giving
of them. Mr. St. John tells you in his Arguments,
'Tis true in infenour Courts, by the Statute of
Edward VI. they are bound by two Evidences
viva voce% but you are not prefcribed by that
here, but you are to judge in your own Conferences
as the Thing appears. I may fay as another did
upon another Occafion, let it be read j Valeat

quantum valere poteft.

Sir Marmaduke Wyvell. I defire to take notice

of one Argument that hath been made ufe of by
one or two honourable Perfons •, which is, that

they tell us, that Goodman hath been tampered
with by Sir John Fenwick : I remember no fuch
thing that hath been proved ; but indeed it was
faid, that Mr. Dighton offered Mr. Roe lool.
a Year, to invalidate Mr. Goodman's Tefti-

mony.
Lord Caftleton. Let me afk you this Queftion,

Whether if you read this Affidavit, you read it

as Evidence ?

Mr. Sol. Gen. I defire you would confider what
you did, before you ordered Captain Porter to go
on with his Evidence, and did agree you would
confider of it afterwards. Some are for reading

this Paper, and others are indifferent whether
it be read or no ; and thofe that are againft

reading of it, are againft reading of it, becaufe

'tis no Evidence: But that is no Reafon why
you fhould not read it -

3 for it is at moft but do-
ing a vain Thing.

I think you have been told already, if it was in-

filled on below, it muft be read ; and the other

Side muft demurr. The Court might fay, 'tis

not material, but it muft be read before they

can demurr: So that the Queftion, Whether it is

Evidence ? muft come afterwards ; and if you
go according to the Rigour of Law, with Submif-
fion, it muft be read.

Mr. Price. I did not defign to trouble you in

this Matter ; but the Doctrine laid down by fome

Men of our Gown, furprizes me : 'Tis only an

Argument, that the Court below ought to ad-

mit this Paper to be read •, but there is no Pre-

cedent fhewed, nor convincing Reafon given,

why the Courts fhould admit it. The Queftion

is, Whether an Information taken before a Ju-
ftice of Peace, ought to be read here ? If it be to

introduce a new Law, and make a new Crime,

then you make a new Sort of Evidence : But if

this be a Crime againft an Act of Parliament, or

Law in being, then you muft take the Evidence

the Law doth afford you, in the Nature of the

Crime. The Charge here is a Charge of Trea-

fon againft a known Law : But the great Argu-
ment is, this is an extraordinary Offence ; that

Sir John Fenwick, or his Lady, had a Hand in

fending Goodman away : 'Tis a Miftake ; and of-

fering one Thing that is not Evidence, brings us

to another ; the Evidence of Clancys tampering

with him : Captain Porter does not fay, that Sir
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John Fenwick employed him ; only, that Clancy

faid fo, which is but a Hearfay, and that is no

Evidence, unlefs Clancy was at the Bar, and would

fay it.

In the next Place, it is faid, That there was a

tampering by a Sollicitor: What is that ? Is it

not natural for a Sollicitor to fay, is there any

Objections to fuch a Witnefs ? Is it not natural

for him to leffen his Reputation if he can ? Now
you would have a Copy of an Information to be

Evidence. 'Tis faid, 'tis tantamount : If fo,

then the Courts of Weflminfler ought to inter-

meddle with it, and not this Houfe. A noble

Lord mentioned to you the Law of Nature, the

Law of Nations, and the Law of God ; but he

forgot one Law, which, was moft material, and

that is Martial Law ; which if he had faid, does

juftify the taking away a Man's Life upon extra-

ordinary Evidence, he had faid right.

Mr. Speaker. The Queftion is this, That the

Information of Cordel Goodman, taken upon Oath,

24th of April, 1696. be read.

Which Queftion being put, the Houfe divided.

Yeas, 218. Noes, 145.

So it paffed in the Affirmative ; and Sir John
Fenwick, and the Counfel, and Sollicitors on both
Sides, were called in again.

Mr. Speaker. Gentlemen, fince you withdrew,

the Houfe have confidered of-the Matter, upon
which you did withdraw, and they have thought

fit, that the Information of Cordel Goodman, taken

upon Oath, before Mr. Vernon, 24th of April,

1696. be read. Clerk, read it.

Clerk of the Houfe of Commons reads This
is figned, Cordel Goodman, and fworn 24th of

April, 1696. before James Vernon.

ABOUT fome two Years fince, or better, I

underftood Col. Parker was Refident here,

in order to engage feveral People for the Service of
King James ; and Captain Porter told me, he had a

Mind to fee me, which he accordingly did-, where
he told me, there would be an Invafion, and
King James would be reftored •, and that in

order to it he had Commiffion to levy Men, and
to grant out fubordinate Commiffions for a Re-
giment of Horfe, and did afk if I would accept
of one, which I accordingly did. He likewife
faid, he would fee me as often as he could •, and
that Captain Porter and I fhould receive Directi-
ons from him, from Time to Time, upon feveral
Meetings ; and having received my Commiffion,
I underftood what Captains were to be in the
Regiment; which were Captain Porter, Sir Wil-
liam Parkyns, Mr. Charnock, Sir Hugh Smithfon,
Mr. Higgens, and myfelf ; and one Mr. Withering-
ton, to be Lieutenant-Colonel.

The Commiffions were to be Blank when they
were to be delivered, and to be filled up by the
Captains, &c. I then came acquainted with Mr.
Charnock and Sir William Parkyns ; and by them
and Parker, Captain Porter and I were informed,
that there was a great Body of Horfe to be ready-
in the North •, but though I afked, yet they ne-
ver named any Perfons to me, but faid, it was
fufficient, I fhould receive Orders, and a Roll to
March, to Rendezvous upon Occafion ; and in-
deed I did not much prefs it, becaufe I did ga-
ther there were a great many concerned j and at
this Time Captain Porter and I took a Houfe
m the Chafe, with Stables and Barns, fit for hold-

ing Horfes, and as a fit Place to meet, upon Or-
ders given us to March, which were then daily

expected.

Some Time after this Colonel Parker was ta-

ken, and being committed to the Tower, he made
hisEfcape ; and after that I faw him, and then he
told me, he would be fure to correfpond with
me and Porter ; and I fhould receive his Letters

of Mr. Charnock or Mr. Johnfun, and he accord-

ingly did •, and in his Letters he ftill gave us

Hopes, and faid, he would certainly fend us no-

tice to be in readinefs Time enough, to be fervice-

able to the Defign of the Invafion.

The laft Letters I received from Parker, gave
me Advice, That he doubted not, but the Caufe
would come to a Hearing as this Eafter Term ;

and he fhould write no more, but bring the Orders
himfelf : Upon which I went to Charnock, and he
told me he did expect him here in a fhort time

:

But always, or moft commonly, in his Letters,

he told me, for a Sign, That when the Thou-

lon Fleet fhould join the Breft Fleet, I might
certainly depend, that we fhould be invaded
here.

During thefeTranfactions, Captain Porter com-
plained, that fomething he was fending to Lan-
cafhire, had mifcarried ; he defired me to fet by
two Boxes, which I looked not into, but fup-

pofed them to be Arms, and I did fet them
by for him : I had not bought any Arms, but

had befpoke fome of one Perry, a Gunfmith,

who faid, I fhould have them at a Week's Warn-
ing.

After Parker's having made his Efcape, and
getting into France, Mr. Charnock came to me,
fome Time before the King's going to Flanders*

and faid, he had fomething to propofe to me

;

and defired me to go along with him, which I

did ; and he brought me to one Mr. Waugh, who
faid, he expected a Commiffion from K\ngjames3

to feize King William ; accordingly we went to

the Chocolate-Houfe in St. James's-Jlreet ; and af-

ter fome Difcourfe about the Commiffion he faid

he expected, we appointed another Meeting at

that Place, and adjourned from thence to my
Houfe in Brownloe-ftreet, where was prefent, Mr.
Charnock, Mv.Porter, Mr.Waugh, Ma]ovMatthews,
and Mr. Donelagh. The Subject of our Difcourfe

was, about the Surprizing and Seizing the King,

as he came from Richmond ; and after feveral

Ways propofed to that Purpofe, I particularly

afked ; Suppofe that the King were in our Power,

what then ? For we ought to have regard to

fome End or other in fuch an Undertaking

;

for I was not willing to offer any thing to his

Perfon. Mr. Waugh faid, we might have a Coach

and convey him away ; and he faid, he was af-

fured of a Fort to be delivered to him, and put

into his Hands (to the beft of my Remembrance
it was Deal) which might give us Shelter till we
might find Opportunity to carry him into France

by Shipping. I mult confefs, I did fee very lit-

tle probability in what he faid ; neither did I

believe, that he would receive any fuch Com-
miffion, as he faid he expected : (For about two

Years fince, I remember I faw Sir George Berkeley',

with Col. Fountain, and Mr. Porter ; Sir George

was then going over to France, and it was the

only Time that ever I faw him ; and then Cap-

tain Porter and I did defire, that if King James

defigned anyfuch thing as feizing King William,

he would fend over a Commiffion, and a Pardon
withal
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withal in Cafe of an Accident ; which Menage

Sir George carried over, and King James refuted

to fend it.) However, we had another Meeting

after that at my Houfe, by which Time, he faid,

he would fhew us the Commiffion, and facilitate

the Defign •, it was at a Houfe behind the Tem-

ple, where the aforefaid Company met, and

Mr. Waugh brought with him one Mr. Hays, who,

he faid, could furnifh us with a Ship which would

be ready to tranfport us after we had feized the

King ; but upon Difcourfe with Mr. Hays we

found that the Demands were fo exorbitant, and

not in poffibility of being complied withal ; and

befides, no Order nor Commiffion being produced,

we did defift then ; for Captain Porter and Major

Matthews, and I, did declare we would not med-

dle without fight of the Commiffion. After this,

Captain Porter and I talked of having a Veffel,

and fending Le Rue and Charnock about it. We
met at the Fountain by the Temple- Gate, and

Sir William Parkyns was there •, and during the

Time of our being there, one called Sir William

out, and Sir William called out Porter, who

came in, and faid, there was a Gentleman that

could help us in this Affair ; who he was I know

hot •, I believe Captain Porter may, for I faw

him not : But all this proved ineffectual, for the

King went aWay fuddenly, and no Commiffion

ever came.
,
And by Letters from France I un-

derftood King James was angry, that they ufed

his Name to . what he had n'ot promifed ; and

Porter and I wrote over, by his Order, the Truth

of the whole Matter.

Some Time after this, Captain Porter, the Earl

of Aylejbury, S\r John Freind, Sir William Parkyns,

and Sir John Fenwick, and others, met about

fending over fome Propofals to King James, to

expedite an Invafion •, and likewife Captain Porter

faid, it was proper I fhould be there, for he had

engaged for me. I told him I would come ; and

at the King's Head in Leaden-hall-ftreet, I found

the Perfons above-named, together with my Lord

Montgomery, and one Mr. Cook.

The Effect of their Confultation was, the fend-

ing Mr. Charnock with a Meffage to thisPurpofe ;

That if the King of France could fpare fuch a

Number of Foot, and fo many Dragoons, amount-

ing to about 12 or 15000, or thereabouts in all,

that then upon Notice given, that every parti-

cular Man there, was to furnifh fuch a Number
of Horfe, fome more, fome lefs, to be ready

to fuccour the Forces from France when landed.

Mr. Charnock went and returned with a Refufal,

that Forces could not be fpared : Sir John Freind

and my Lord Aylejbury were of Opinion, that if

King James would venture hither with fome fmall

Retinue, he had Friends enough to appear for

him, without any foreign Forces •, but that was

held in doubt.

I ufed afterwards to fee my Lord Aylejbury ;

I always afked, what News he heard ? He faid,

when he received any Orders, he fhould know •,

for he having been in France (as he did not de-

ny) I fuppofed him not to be ignorant of what

was intended.

And to the better facilitating an Invafion, Sir

John Fenwick ufed to fend over a Lift of the For-

ces, and how they were quartered, and what were

in Garrifon, and what otherways difpofed of.-

He having made a Miftake in the Account,

Parker did by Letter defire me to try if I could

procure fuch an Account i which I accordingly

did of one Gibfon, a Clerk in the Office, and fent

it over frequently.

After the Efcape of Parker out of the Tower,

Sir John Fenwick, when I afked him how he got

away, and how muchMoney was given ? he faid,

200/. promifed, and 300/. given; for when a

Perfon came in and told him, he had brought

him Liberty, and was to have 200/. he replied,

you fhall have 300/. and it was made good to

him afterwards.

Cordell Goodman.

Much about the fame Time, I ufed now and

then, with Captain Porter, to be with Sir John

Fenwick, and it was agreed, that if Parker fhould

not bring us timely Orders, that what Forces we
could bring in, (viz.) Porter and I, we were to

take Orders from Sir John Fenwick ; this we offer-

ed him, and he kindly accepted : And then he

faid, That he believed moft of my Lord Oxford's

Regiment would go to King James; when I told

Mr. Paradife had promifed to bring in 7 or 8 to

me, and that Mr. Aynfworth was to bring in 20,

and Parker had faid, if I made it 30, it was

fufficient for me.

As to keeping theHorfes, Sir John faid, it was

dangerous, and they would certainly be feized ;

but the beft Way was to have a Lift of what

Horfes were in and about the London Stables.

Captain Porter and I fent accordingly to view

the Stables. I fent Mr. Reyhough, and Captain

Porter fent Cranborn, and they took an

Account.

Cordell Goodman.

Jurat. 24. April, 1696.

Coram me, Ja. Vernon.

Mr. Serjeant Gould. Now Mr. Speaker, if you
pleafe, we will call fome of the Grand Jury that

will give you an Account what Evidence they

found the Bill upon- Mr. Gracedue, you
were one of the Grand Jury that found this

Bill ?

Mr. Gracedue. Yes, Sir.

Sir Thomas Powys. This is fo far from being

Evidence,that I think 'tis the Oath of the Grand

Jury, That they fhall not difclofe or difcover the

King's Secrets. The Bill of Indictment is but an

Accufation. A Bill of Indictment cannot be gi-

ven in Evidence againft a Man for the leaf! Crime

foever. It can't be given in Evidence to be cre-

dited, becaufe 'tis but an Accufation ; and by
Confequence, whatever any Witnefs fays at that

time, can go no farther. When a Perfon comes

upon his Trial, they can't fo much as refort to

any thing that is fworn before the Grand Jury,

nor make ufe of it.

Sir Bartholomew Shower. We humbly oppofe
this Evidence •, becaufe the Gentlemen can give

no Inftance in their Reading or Obfervation, that

the Teftimony that hath been given before a
Grand Jury, hath been given in Evidence to a
Petit Jury : And 'tis Part of the Oath of a
Grand Jury-Man, that it fhould not be difclofed.

We do not fay, it will bind your Houfe ; but I

hope it will be Evidence to you, that 'tis not
agreeable to the Rules of Law.

Members. Go on, go on.

Mr. Speaker. Mr. Gracedue, will you give the

Houfe an Account, who were the Witneffes be-

fore you upon finding the Bill ?

Mr.
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Mr. Gracedue. The Witneffes before us, were

Captain Porter, and Mr. Goodman.

Mr. Speaker. Can you remember fo well, as to

give an Account to this Houfe of what Evidence

Mr. Goodman gave ?

Mr. Gracedue. Yes, I think I can. When he

came before us, he told us, That he was at a Meet-

ing at the Kings-Head in headen-ball-Jlreet, where

there was SirJohnWemaick* my Lord Montgomery,

Captain Porter, Mr. Cbarnock and others ; and

the Bufinefs was to fend Mr. Cbarnock over to

France, to procure Men to invade this Kingdom ;

and Sooo Foot, and 2000 Horfe was propofed.

He told us, the Refult of thatConfult was, that

if France would fupply 8000 Foot,and 2000 Horfe,

it would be a fufficient Power to come over ; and

that they would fupply 2000 Horfe among them-

felves. Upon which Cbarnock replied, Gentle-

men, you fend me over upon Uncertainties , you

fay, you will fupply 2000 Horfe, but unlefs you

give mefome Affurance,Ican't,norwillIgo. And
the Queftion was propofed to all of them, if they

would make good their Proportion ; and they pro-

mi fed fingly. Says I, Did Sir John Fenwick pro-

mife ? And he faid, Yes. Says I, Did my Lord
Montgomery ? And he faid, Yes. He was afked,

Who elfe? But, fays he, 'tis not a Queftion for

you to afk us •, and for that he referred himfelf to

me : For, he faid, he was not bound to anfwer

further, having proved the Indictment.

Mr. Serjeant hovel. Wedefire Mr. Jojhua Meade

'

may be aiked to the like Purpofe. Were you

one of the Jury that found the Bill againft Sir

John Fenwick ?

Mr. Meade. Yes.

Mr. Speaker. Pray, who were the Witneffes

before you upon finding of the Bill ?

Mr. Meade. There was Captain Porter, and

Mr. Goodman, Sir.

Mr. Speaker. Can you remember what Mr.

Goodman teftified then ?

Mr. Meade. Mr. Goodman did then teftify, That

Sir John Fenwick, my Lord Montgomery, &c. were

at the King's Head Tavern in headen-ball-Jlreet ;

and Cbarnock, and the reft there did confulthow

to bring in their old Mailer •, as to Cbarnock, That
they agreed to fend him over to King James, to

know whether the French King could iurnifh them

with 8000 Foot, and 2000 Horfe, and that they

would endeavour to meet him with 2000 Horfe.

Hereupon Cbarnock (Goodman faid) put it to every

Man of them, to know if they were all of one

Mind ? and they all faid they were. This he did

prove, and this is all I can remember.

Mr. Serjeant hovel. We have many more to the

fame Purpofe, if the Houfe think fit to hear them.

Members. No, no.

Mr. Serjeant Gould. We will go thus much fur-

ther ; That upon the Trial of Mr. Cook, wherein

there was Evidence given by this Gentleman, and

in that this Gentleman that is the Prifoner at the

Bar was particularly named to be concerned, we
will call them that were prefent there ac the giv-

ing of the Evidence : But firft, we defire to read

the Record of Cook's Conviction.

Thereupon a Motion was made for theCounfel

to withdraw -, and being withdrawn, a Motion

Was made for Candles, which paffed in the Affir-

mative without a Diviiion, in regard it being

dark without Candles, there could be no Motion
made for adjourning the Debate, or remanding

the Prifoner.

Vol. V.

Afterwards a Motion being made for adjourn-
ing the Houfe 'till to Morrow Morning, the
Houfe divided.

Ayes, 141. Noes, 163.

.. And fo it paffed in the Negative ; and Sir John
Fenwick, and the Counfel, and Solicitors, were
brought in again to the Bar.

Mr. Speaker. Mr. Serjeant Gould
t the laft Evi-

dence you were about to offer was, that of the
Record of Mr. Cook.

Sir Thomas Powys. Mr. Speaker, we oppofe that
being offered as Evidence •, as I underfta.-.d it, they
are going to give, in Evidence againft Sir John
Fenwick what was fworn againft Mr. Cook ; that is

not admitted in the Courts below ; for, accord-
ing to that Method, the Trial of one in the Com-
pany would be the Trial of all the reft. This
was never allowed in any other Cafe, and I hope
you will not allow it here.

Sir Bartholomew Shower. The Indictment is*

that they did confult together, but their Crimes
are feveral ; if they had been mentioned in one
Indictment, and one had been tried at one Time,
and the other at another, it would not have been
allowed that they fhould give in Evidence againft

the one, what had been fworn againft the other -,

for though their Charge is by the fame Witnefs,

and for a Fact done at the fame time, yet the De-
fence of the Parties may be different ; and it can-

not be expected, that we, on the behalf of Sir

John Fenwick, are prepared to give an Anfwer,
in regard of any thing that was fworn againft

Mr. Cook.

Mr. Speaker. Mr. Serjeant Gould, you hear

the Exception.

Mr. Serjeant Gould. We hope in this Cafe we
fhall go on with our Evidence, as offered and
propofed to this Houfe. Thefe Gentlemen have
made their Objections, as if they were below in

the inferiour Courts ; but we are here now before

you in a parliamentary Way •, and what is that

which brings us here, but becaufe thefe is a Wit-
nefs withdrawn by Artifice, fo that we cannot

produce him ? And therefore we come, and hum-
bly apply our felves to this honourable Houfe.
Now, Sir, you are Judges of the Method of

coming at the Truth, and fupplying that Defect:

If we could produce him, there would be an End
of the Matter ; but in this Cafe we are in the

Judgment of this honourable Houfe, Whether
we mail not give fuch Evidence as he hath given

upon his Oath, though in other Cafes it is not

admitted.

Mr. Serjeant hovel. When we produced the Re-

cord of Conviction, we only produced it to ihew

you there was fuch a Trial ; and by that means

to let us in, to fhew you what was fworn by
Mr. Goodpian at that Trial.

Then upon the Motion of Colonel Granville

and Sir Richard Temple, Sir John Fenwick, and

the Counfel, and Sollicitors, withdrew.

Sir Richard Temple. If I did not believe what

is now offered, is what was never offered be-

fore, and of dangerous Confequence to every one

here, I would not have troubled you at this time

of Night. There has nothing been offered that

this hath ever been done. They fiy, It hath not

been done in inferiour Courts : Pray let us fee

if ever it hath been done in Parliament, That what

was given in Evidence at another Trial, fhould

L be
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be given in Evidence againft another Perfon here,

when this Perfon was not by, and had no Oppor-

tunity to defend himfelf againft it 5 I am fure it

was never done yet.

Sir Thomas Mompejfon. This Gentleman com-

plains this was never done. When the Duke of

Monmouth was impeached, the Bill was read three

times in one Day, and that Gentleman moved for

the Impeachment.

Sir Richard Temple. Here were three Witnef-

fes that did declare they faw him in aftual Re-

bellion, at the Head of an Army ; but I hope

I am not to anfwer for all the Proceedings

then.

Colonel Granville. When I faw them going on

to make ufe of that as Evidence, which was ne-

ver allowed in any Court, I thought I ought to

move for them to withdraw. I (hall not give my
Confent to have it read, 'till fome Body fatisfies

me 'tis good Evidence againftSirJu&fl Fenwick : I

can't fee how you can admit this for Evidence :

Are we to read all the Trials that are upon this

Plot ? T herefore I defire you will bid them pro-

duce what is Evidence againft Sir John Fenwick,

and not to trifle with you.

Sir Thomas Littleton. If you proceed in this man-

ner I know not when you will have done. They

do not tell you, they produce this as Evidence

againft Sir John Fenwick •, nor do I take this to be

the only Evidence to prove him guilty. If no-

thing but exact Proof would have fatisfied, this

Bill would not have been brought in : But this is

to make as good Proof as the Nature of the Thing

will bear. You have heard feveral Things before,

in relation to Goodman, that poflibly might (brief-

ly be no more Evidence againft Sir John Fenwick

than this ; as Goodman's being withdrawn. Firft,

they offered to prove that he was gone •, that it

was fufpicious that Sir John Fenwick was privy to

his going : Why did you admit the Evidence of

what he faid to the Grand- Jury ? What is this,

but to give Evidence of what he faid to the Petit-

Jury, wherein the Grand- Jury and Petit-Jury

have both believed him.

Mr. Harley. I think if you had come to one

Determination before you had entered upon this

Matter, you had very much fhortned your Bufi-

nefs ; that is, that you would not expect fuch

Proof as is neceffary at Law •, and it may be if

you would come to it now, it would fave you

Time : For I find by the Counfel, that what is

fworn againft another Man, at another time,

would not be Evidence at Law againft the Pri-

foner ; and I believe if he fhould except to a

Jury-Man, becaufe he was upon Cook's Trial, it

would not be allowed as a good Exception, and

he would be told, he was no way concerned in

another's Trial.

Mr. Howe. 'Tis a ftrange fort of Evidence that

is offered here,and 'tis a ftrange Way of bringing

it in. The Houfe made nothing lately of Hear-

fay, and yet now Hear-fay muft be taken for Evi-

dence. I have heard that the Grand-Jury take

an Oath not to difcover what was fworn before

them-, this, fince the Grand-Jury have fubjected

themfelves to (yet you have brought them here as

Witneffes to give an Account of what was fworn

before them, which I am afraid is a Breach of

their Oath) it fhall make me give lefs Credit to

what they fay. We are here to attaint a Man,

but we muft not talk of Proof-, that is a ftrange

Thing ! I am fure, if you do not find it with

Proof, it would be againft Proof. Shall I be plain

with you? I queftion, if this Houfe had heard
what Goodman fwore at that Trial, and what was
alledged againft it, whether this Houfe would
have been of that Jury's Mind : For I have heard
that two or three did fwear, he was not at the

Place at the Time he fwore he was, as plain as a

Negative could be fworn.

Mr. Harcourt. If you pleafe to let the King's
Counfel go on upon this, you will fave a greac

deal of Time, and prevent any Exception to any
Evidence afterwards : For 'tis not in the Power
of Man to offer any thing more abfurd. I don't

believe that ever any Man heard of fuch a Thin"-
offered, That a Record fhould be given in Evi-
dence againft a Man, that is no manner of Par-

ty to the Record: I am fure never any fuch
Thing was attempted before. As for the other
Things, you had fomething offered that made it

feem doubtful how far you mould give Credit to

them. Upon thofe Matters, the Counfel at the
Bar for the King told you, That there was fome
Pretence that it was Law, and practifed below,
and a Book was produced to juftify it : But in

this Cafe, if there be Book, Practice, Precedent,

or any thing to juftify it, I will fit down. The
Anfwer made it ten times worfe : The Gentle-

man faid, he would not have the Record read,

but upon that Record to prove what was fworn at

the Trial : Why, does that concern any Perfon in

the World but Cook ?

Lord Gutts. If the worthy Gentleman that fpake
laft had made out all hisPropofitions with Clear-

nefs, equal to the Affurance with which heaffert-

ed them, they would have more Weight : But I

will fay, that which he hath afferted does not ap-

pear to me fo. I take this to be the fame Thing
in fome meafure debated over again. It hath
been told you, That this Houfe are to give their

Judgment in a Matter of great Importance ; and
therefore I think 'tis fit that all the whole Mat-
ter fhould be laid before them ; when that is

done, they only are the Judges of what Weight
it is.

Mr. Shane. I go along with thofe Gentlemen,
That this is no fort of Evidence againft Sir John
Fenwick : But our Queftion is about a Witnefs
that is withdrawn, and to know what he faid, and
how he was believed when he was here. How
he is gone, we have feen already ; and therefore

though I think the Verdict againft Cook, nor no-

thing of that can be given in Evidence againft

Sir John Fenwick \ yet if he hath withdrawn the

Witnefs, and the Credit of him is at Stake, as

you have heard Evidence of what he faid upon
Oath before the Trial came on, by the fame
Reafon you may hear what he laid at the

Trial.

Mr. Pelham. I think it would fhorten our De-
bates, if we were truly fatisfied about what we
are a doing, that we are trying Sir John Fenwick,
as we are told at the Bar ; he called it a Trial,

and 'tis a Trial. I muft confefs I was in hopes
I fhould never fit in the Houfe of Commons to

try any Body ; I did not think it the Bufinefs of
us ; if I had, I would not have come hither :

But fince we are come into it, is any thing more
natural, than to examine whether this Evidence
be proper, or fuch Evidence as any Court would
allow of ?

Sii•William Williams. Ifuppofe there is no Gen-
tleman of our Profefllon that hath feen any Re-

cord.
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cord will fay, that this hath been offered in any

Court of Law : I believe, if he was upon his

Trial upon the Indictment, .no Body will fay it

would be read againft him. Let us confider how
many Judgments, that have been given haftily

in the late Reigns, have been reverfed. What
is the Reafon that is given for it ? It is for re-

ceiving that for Evidence, which was not Evi-

dence in the Law : Your Bill of Right takes no-

tice of it.

Mr. Solicitor General. I did not think this Mat-

ter would have held you a quarter of an Hour ;

but if Gentlemen will debate upon the lame Mat-

ter that hath been over-ruled twice before, all

that is to be proved by this Record is, that one

Peter Cook was attainted for High-Treafon : If the

Counfel on the other Side would have owned Pe-

ter Cook to have been attainted, you had not been

troubled to have the Record brought to the Ta-

ble. But as to what they fay, that Sir John Pen-

Kick was no Party to the Record, and therefore it

can be no Evidence againft him ; I fuppofe it

would be Evidence for him. Suppofe Goodman

had fworn he never had been at the King s- Plead

Tavern, would not the Prifoner have produced

a Witnefs to prove what he had fworn ? Then I

would put you in mind of a Cafe, becaufe there

is a Nicety in this Matter without any Reafon •,

it was in the Trial of Alderman Cornijh ; he was

indicted and tried, and the great Fact was in the

Houfe of one Shepherd •, there was a Witnefs

againft him, one Rumjey, who fwore, lie. Says

Mr. Cornijh, He was a Witnefs at my Lord RuJJel's

Trial, and he did not name me to be one-, and it

went fo far, that when Shepherd faid, I was in the

Room ; he ftood up and faid, No, it was read

before I came in. Mr. Cornijh would have pro-

duced a Witnefs to have proved what Rumjey faid

:

Says the Court, We cannot admit of that ; for it

does not appear to us, that my Lord Rujjel was

ever tried for High-Treafon •, and there, upon

that Slip , was that Gentleman deftroyed. I

pray it may be read ; I have given no Opinion of

what Force it is, but 1 think it depends upon

the fame Reafon •, nay, you have more Reafon

to do it, than any thing you have read to

Day.

Mr. Price. 'Tis very much preffed, that you

fhould read that, which, when read, they fay, is

not Evidence, but only to introduce another Mat-
ter. If it be not Evidence, upon what Account

fhall they read it? But if it introduce other Evi-

dence, this is an Ingredient and Part of that Evi-

dence. Now fuppofe the Record fhould be pro-

duced, and they mould bring Witnsfs to fay what
Goodman fwore at that Trial : would that be Evi-

dence ? No fure, for no Body ever pretends that

this hath been admitted either at Law, or in Par-

liament. By what Law ? By what Rule ? By
what Meafure of Reafon are we to proceed in this

Houfe ? If you would permit to be produced a

Record of Conviction againft a third Perfon, and

this to be Evidence againft one that is not prefent,

I think you may as well admit to be produced a

Record of the Conviction of any other concerned

in the Affafll nation. But I ftood up principally

upon the Obfervation made at the Bar, and he put

you that which he takes to be a finifter Cafe ; for

lays he, fuppofe Sir John Fenwick had brought this

Record, and made ufe of it to take off Goodman's,

Teftimony, fhould it not be Evidence ? Yes, no
doubt of it •, and there is the Diftinction. 'Tis one

Vol. V.

thing, where you are to give in a Record to con-
vict and attaint a Perfon, and another thing, where
it is to prove a Man perjured, and to invalidate

his Teftimony •, for when Evidence is brought
againft a Prifoner, he hath no way to leffen his

Evidence but what is collateral \ if it be upon a
Trial when another is concerned, if the Witnefs
gave a contrary Evidence, or the Party was ac-

quitted, then the Record may be made ufe of
againft the Witnefs : But it differs very much,
where you bring Evidence to take off the Credit

of a Witnefs, and where you bring it to convict

or attaint a Perfon. The Cafe o$ Cornijh, that turns

upon the fame Reafon, and it was only to be ufed

to take off the Teftimony of Rumjey •, but if this

Record of the Conviction of Cook be brought to

any purpofe now, 'tis to fatisfy your Confciences,

that Goodman gave a good Teftimony at that

Trial ; and I wonder the Serjeants fhould offer

it, who are fworn to offer nothing in Violation

of the Law.
Dr. Oxenden. If I did not think this Queftion

had been determined before, I fhould not trouble

you in this Debate ; for did not we receive what
Goodman depofed upon Oath before a Juftice of
Peace ? Was it read becaufe it was taken in

Writing, or becaufe it was his Evidence ? Now
they offer you an Evidence of his, that was not
put into Writing, but they will prove by Wit-
nefs •, what is the Difference ? If it had been
taken down in Writing, it muft have been ad-

mitted as the fame was before.

Sir Marmaduke Wyvell. That worthy Gentleman
defired to know the Difference, lie. That De-
pofition was againft Sir John Fenwick, but this

Evidence, that they offer now, was given againft

Peter Cook.

Mr. Att. General. You are now upon a Debate,

Whether you fhall read the Conviction of Peter

Cook : I do agree with thofe Gentlemen that have

fpoke of this Matter, that the Conviction of Cook,

nor any Evidence upon his Conviction, can be E-
vidence againft Sir John Fenwick. I don't pretend

that this is •, nor don't believe that this is offered

upon any fuch Confideration ; but 'tis one of the

Allegations of the Bill, that feveral of thefe Gen-

tlemen were prefent at this Confult, of which Sir

John Fenwick is accufed -, therefore I fuppofe the

Counfel for the Bill did offer this Record to make
good that Allegation, and fo think it may be pro-

perly offered : Unlefs it be admitted : I don't fee

how it can be made good further •, I do not think

it proper to examine to what Goodman fwore at

Cook's Trial.

Sir William Williamjon. I fpeak only to fhew my
Concurrence with the Attorney General •, Mr. At-

torney hath ftated it right no doubt, as to the Con-

viction of this Perfon ; as Mr. Attorney offers it,

it may be proper enough.

Members. Call them in, call them in.

Sir Chrifiopher Mujgrave, I hear Gentlemen fay,

Call them in : Do you intend when you call them

in to read this Record ? I think the learned Gen-

tleman hath ftated it, that it ought not to be read

as Evidence. Now the Counfel for Sir John Fen-

wick faid, they hoped you would not fuffer it to

be read as Evidence againft the Prifoner : I never

heard the Counfel fay, that Cook was not attainted,

nor ever heard that any Man did doubt it ; then if

it be no Controverfy between the Counfel, to

what End is it brought hither? Do you think that

the Steps that are urged to be taken in this Cafe,

L 2 will



y6 163. Proceedings againft Sir J. Fenwick, Bar. 8 Will. III.

will not be a Precedent for Pofterity ? I take it

that there is a great deal of Difference between the

Paper you have read and this Record ; and there-

fore if you call in the Counfel, I hope you will

not gratify them in reading of it.

Mr. Edward Harley. Before you call the Coun-

fel in, I humbly propofe it to you to confider to

what Purpofe this Record mould be read; if as

Evidence, you overthrow all the Courfe of Proof

that is fettled by the Common Law, and Statute

Law ; for it hath been in all Trials oppofed, to

give in Evidence that which is improper, becaufe

it mould not influence the Jury. I would not have

it faid, that under the Reign of King William,

any thing was done contrary to the Law and Con-

ftitution of the Nation. There hath been an In-

ftance given of the Trial of Mr. Cornijh, tho'

that Cafe does not come up to it : But we know

what was done in thofe Reigns hath been juftly re-

flected upon •, and I hope you will not make a Pre-

cedent here, to encourage Judges to do what is

againft Law.
Mr. Speaker. Gentlemen, This is your Queftion,

That the Record of the Conviction of Peter Cook

mail be read.

Which Queftion being put, the Houfe divided.

Ayes, Noes, no.

So it paffed in the Affirmative.

Mr. Speaker. Gentlemen, You have had another

Queftion that hath been the Subject of your De-
bate, That the Counfel for the Bill be admitted to

give Evidence, as to what Goodman fwore againft

Peter Cook.

Mr. Robert Harley. The learned Gentleman did

tell you, That what Goodman faid at that Trial,

ought not to be given in Evidence ; and there-

fore, I think, Gentlemen won't infill upon that,

that is carrying it too far ; and, I think, he

opened it, that it was only to prove that Cook

was attainted, and to make ufe of it no fur-

ther.

Mr. Speaker. Is it then your Pleafure, that Sir

John Fenwick and his Counfel be called in ?

{Which Queftion being put, it paffed in the Affirma-
tive, and accordingly they were called in.]

Mr. Speaker. Sir Thomas Powys, the Houfe
hath determined to have this Record read, not
as Evidence againft Sir John Fenwick, but to

prove the Allegations in the Bill, and that Cook
was attainted.

Read the Record.

[Accordingly that Record was read by the Clerk.']

Sir Barthol. Shower. We are fure the Record
does not prove that he was convi&ed upon Good-

man's Evidence.

Mr. Serj. Lovel. Look upon the Indictment.

Sir Thomas Powys. It appears by that, that

Goodman was a Witnefs upon the Indictment ;

but it does not prove by that, that he was a

Witnefs upon the Trial.

Mr. Serj. Gould. May it pleafe you then, Mr.
Speaker, thus far 'tis agreed, that here is a Re-
cord of the Conviction of Cook ; and 'tis agreed,

and the Record fpeaks it, that Goodman was a

Witnefs, for it is indorfed upon the Indictment.

Now the main Difpute is, Whether Goodman's

Evidencedid prevail to convict Cook upon that In-

dictment ? And for that we fliall apply our felves.

Call our Evidence, fome of the Jury, and fome
that were then Witnefies, and they will give you

an Account upon what Evidence that Conviction

was.

Sir Thamas Powys. In what you were pleafed to

acquaint us at our laft coming in, you were plea-

fed to give fuch a Reafon in relation to the read-

ing of this Record, that if we had heard it before,

we would not have troubled you to have with-

drawn •, for it was proper to make out the Allega-

tions of the Bill, and that Cook wa, convicted
;

but, we apprehend, they can carry it no further

than what they have applied it to. But I per-

ceive from hence, the Gentlemen of the other

Side are encouraged to proceed to another Piece

of Evidence, fuch they call it •, they are going to

call the Witnefies to prove what was fwom at the

Trial of Cook, where Sir John Fenwick, nor no Per-

fon on his behalf, was prefent, either to hear, or

obferve, or crofs examine, or offer any thing to

their Credit, which poflibly he might be furnifh-

ed with, tho' Cook was not: I hope that will be

no more allowed of as Evidence here, than in any

other Place.

Sir Barthol. Shower. We humbly oppofe their

callingof Witnefies to give this Account of the E-
vidence given at Cook s Trial. And we fubmit it

to your Confideration, whether you will think it

juft, that the Evidence that is given with refpect

to one Man only, fhall conclude another Perfon

that ftands at the Bar in Defence of his Life, or

that it fhall be given againft him. Every Man's

Defence is feveral ; and we oppofed the reading of

the Record before, and fo do now the calling of

any Witnefies to this Purpofe, for the fame

Reafon.

Mr. Serj. Lovel. We call thefe Witnefies for no

other Purpofe, but to prove, that Goodman, what
he did inform by that Paper, he did fwear before

a Jury.

Mr. Speaker. Gentlemen, you muft withdraw.

[Accordingly they withdrew.]

Mr. Manley. I thank God I have that regard

for the Laws of England, and to every Englijhman's

Life, that when I fee any thing attempted againft

it, I muft give my Teftimony againft it : I did not

believe they would have infilled on it, for there

was a Gentleman that fate near to you, who in the

Clofe of his Debate, I thought, had fatisfied every

Body, that this was a Thing that ought not to

be read •, if they fhould do it, it would be a Thing
of dreadful Confequence •, if you fhould admit of

every thing thefe Gentlemen, that come in for the

Bill, offer, I know not where it will end. How
will it appear that upon Goodman's Evidence the

Jury found Cook guilty ? For they might find

Cook guilty, and yet give no Credit to Goodman \

for he was contradicted materially, and there

might be other Evidence upon which they might
find him guilty, and yet lay afide the Evidence

given by Goodman ; but whether one Way or the

other, we can't tell. They tell us, We are not

to be guided by the Rules of Weftminjler-Hall ;

but we are to be governed by the Rules of Juftice

;

and we are not at this Time to feek a Way to the

King's Favour, by voting againft a Criminal for

High-Treafon.
Mr
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Mr. Shane. There is no manner of doubt of it,

That that Gentleman is in the right, who tells

you, If this Indictment and Conviction of Peter

Cook flood fingly, as to Sir John Fenwick, 'tis no

Evidence ; and if they will produce Goodman now,

it Hull be no Evidence againft them ; but take

the Cafe as it is, here is a Witnefs, who hath gi-

ven me Satisfaction, that 'tis one of Sir John Fen-

wick's Friends or Agents (which is the fame

Thing as if done by himfelf ) by whofe Means

this Witnefs is withdrawn : Now the Queftion is,

What could this Witnefs fay, when he was here ?

What did he fay ? 'Tis not Conclufive, but 'tis

Material for you to hear what he did fay, when
he was upon his Oath.

Sir Cbriftopher Mufgrave. The Gentleman of the

Long Robe that fpake laft, was pleafed to tell

you, It is very reafonable that you fhould hear

thofe Perfons, as to what Goodman fwore at Cook's

Trial •, I confefs, I think this is harder than all

the reft, becaufe what you have hitherto admit-

ted was in Writing -, one was an Examination

before a Juftice of Peace, the other a Record ; but

for any Man to fay, he can exactly repeat what

any Man fwore at the Trial, to me is wonderful

:

Why, in his Evidence, the leaft Miftake of a

Word alters the Nature of the Thing, and there-

fore this would be a bold Undertaking for any

Man •, for if he wavers in the leaft Circumftance,

'tis not true that he fwore fo : Then this Gentle-

man was no ways concern'd in that Trial ; and

to what Purpofeis it read, if not to the Prejudice

of Sir John Fenwick f I do not know but by the

fame Rule, you may hear Evidence of what any

Man hath fworn upon all the Trials this three

quarters of a Year.

Mr. Shane. I have been called upon to know
in what Cafes Teftimony hath been given, that

Witneffes have fworn foand fo at a former Trial.
sTis every Day's Practice between Party and Par-

ty, that where a Witnefs doth die, between the

fame Parties (I will ftate the Cafe fairly) 'tis gi-

ven in Evidence, that fuch a Witnefs, at fuch a

Trial, did fwear fo and fo •, fometimes they take

it in Short-Hand, and then they can tell the

Words of it j otherv/ife they repeat it upon their

Memories •, but I will not ftrain it : But I put it

with a further Reafon upon it •, for we do not de-

fire to hear it as conclufive Evidence upon the

Prifoner, but only in this Senfe ; here is a Wit-
nefs fuppofed to becarry'd away by the Prifoner's

Means i and therefore, is it not neceffary to hear

what he faid before he was deluded and carried

away ? Not that after it is heard, it is any con-

clufive Evidence ; but it is reafonable we would
come at the Truth, omnibus viis cs

3

modis, qui-

bus melius fciri poterit.

Sir Thomas Littleton. A Gentleman fays, to what
Purpofe fhould it be read, if it be not to the Preju-

dice of Sir John Fenwick? On the other Side, we
may fay, 'tis for his Benefit ; that is only fuppo-

fing one Way or another : I will hear any Body to

his Benefit, and any Body to his Prejudice. Says a

worthy Gentleman, it is not done in criminal Ca-

fes : Why, in this Cafe you have heard the Grand
Jury, what he fwore before them already ; and
what Objection is there moreagainft hearing what
he fwore in another Cafe, than againft hearing what
he fwore upon the Indictment? The main Induce-

ment for you to hear ir, is becaufe he is gone
away, and cannot be heard viva voce, and with

Sufpicion that it was by Contrivance of the Party,

Mr. Grey. I would fpeak but one Word as to

what the Gentleman that fpake laft but one, faid,

and that is, as to the Courts below, That one
Man is allow'd very often to give in Evidence
what another fwore ; it hath been fo, and 'tis at

the Peril of any Perfon that fwears that he fwear

Truth ; for he maybe profecuted, if he does not

fwear Truth ; but I would afk him, what Reme-
dy there is here, if he do not fay the Truth ? We
have no Remedy againft him, if he takes away
this Man's Life by what he fays here.

Mr. Smith. Truly, Sir, if I muft give my Opi-

nion, I do think 'tis very reafonable that Bills of

Attainder mould be only upon extraordinary Oc-
cafions ; I think that, take it at belt, if there was

not a Place where the Witneffes are to be fworn,

and more particularly examined, I know not whe-

ther I fhould give my Confent for the palling of

this Bill through your Houfe j for the Witneffes

againft the Prifoner are not fworn, nor the Wit-

neffes brought againft them •, fo that we can only

give our Opinion upon the Probability of theMat-
ter ; for what that Gentleman fays, weighs with

me, That 'tis a difficult Thing for any Man to

charge himfelf with what was fworn at a former

Trial •, for the Miftake of a Word may alter the

Senfe very much. We are told by a worthy

Gentleman, That there was two or three Witnef-

fes that did give fuch Evidence againft the Tefti-

mony ofGoodman, that 'tis a Wonder almoft how
Cook could be found guilty : It is our Misfortune

that Goodman is not here; it would have been worth

ojr while to have heard what Goodman could have

faid in his own Defence ; but fince there are fuch

Witneffes like to be offer'd againft Goodman's Te-

ftimony, Is it not realbnable that we fhould hear

what Goodman faid for himfelf ?

Mr. How. Sir, I always thought it very reafon-

able that you fhould hear any Evidence that might

tend to your Information ; but I think 'tis plain,

that nothing can tend to your Information that is

alledged by any Perfon that is not to be believed ;

that is to fay, is not to be believ'd from the Na-

ture of the Evidence, though from the moft cre-

dible Perfon in the World. I know not whether

thefe Witneffes are to be brought or no ; but I have

heard that Cook, after he was condemned to die,

. without any Apprehenfion of his being faved, did,

upon the Sacrament, declare, That Goodman was

not upon the Place at that Time he fwore himfelf

to be there. I have heard fince, that the fame

Divine that gave him the Sacrament, Dr. Wake,

when he had confeffed it, after he had made fuch

a Declaration, had fuch an Abhorenceof it, that

he would go to him no more ; but I cannot think

we can have Information from thefe Perfons, that

I fuppofedid not think ofgiving Evidence in this

Trial, and therefore did not take Notice fo par-

ticularly of what he faid ; and if fo, 'tis lofing

your Time to hear it.

Mr. Speaker. Gentlemen, the Queftion is this,

That the Council againft Sir John Fenwick be al-

lowed to examine Witneffes, as to what Goodman

fwore at the Trial of Peter Cook.

Six Godfrey Copley. I muft confefs it would weigh

with me, if it had been made appear, that Sir John

Fenwick had taken oft any Evidence, and I fhould

be ready to apply it as well as I could ; but I muft

needs take Notice of what was faid in this Debate,

That we had done as much as this comes to al-

ready ; this makes me a little more apprehenfive,

and to take Care what we do now, fince what this

Houfe
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Houfe does, hath fo quick an Operation. We
are citing Precedents of this very Day already,

and make one Thing a Hand to draw on another

;

and fo they may eafily be made ufe of in after

Parliaments.

Sir Henry-Dutton Colt. I believe no one Gentle-

man doubts, that Cook was convicted upon the Evi-

dence of Goodman ; if they do, I would know the

Reafon of it •, for upon the laft Aft, there are to

be two Evidences to the fame Treafon : There
were but two pofitive Witneffes againft him for

Treafon, and they were Porter and Goodman : I

think, therefore, he was convicted upon the Evi-

dence of Goodman ; what then needs any Perfon

to remember any Particulars that paired at the

Trial, if they remember in the whole, that he

was convicted by the Evidence of Porter and
Goodman ?

Mr. Speaker. As many as are of Opinion, that

the Counfel againft Sir John Fenwick be allowed to

examine Witneffes, as to what Goodman fwore at

the Trial of Cook, fay, Aye.

Ayes 180. Noes 102.

[Afterwards the Quefiion ofAdjournment was put,

and itpajfedin the Negative \ and feveral Gen-

tlemen that were againft the Bill, to about Forty,

went away together in a Body ; fome of them

having declared, that their Health would not

give them leave to ftay there longer.,]

And Sir John Fenwick, and the Counfel, were
brought in again.

Mr. Speaker. Mr. Serjeant Gould, the Houfe do
allow you to examine Witneffes as to what Good-

man fwore at the Trial of Cook ; pray go on with
your Evidence.

Mr. Serjeant Lovel. We call Mr. Collins,

Who was brought to the Bar.

Mr. Speaker.W'as he a Jury-Man ?

Mr. Serjeant Lovel. He was one of the Petit-

Jury, Sir.

Mr. Speaker. Mr. Collins, can you give the
Houfe an Account of what was fworn by Good-
man upon the Trial of Cook ?

Mr. Collins. To the beft of my Memory, I will

give the beft Account I can. Goodman did depofe,
That he came to the King's-Head in Leadenhall-

fireet, and enquired for Captain Porter, according
as the Captain had order'd him •, and the Captain
came down and carry'd him up into the Room
where the Gentlemen were. There was Sir John
Friend, Sir William Parkyns, Mr. Charnock, Mr.
Cook, and Sir John Fenwick ; there was two others,

if you pleafe to have me name them.
Members. Yes, yes.

Mr. Collins. My Lord Aylejbury and my Lord
Montgomery: This was what he depofed.

Mr. Speaker. Go on, Sir; you have named
thofe that were at the Meeting.

Mr. Serjeant Lovel. Did he give you an Ac-
count of what was agreed on at that Meet-
ing ?

Mr. Collins. I think it was about fending Char-
nock to France.

Mr. Speaker. Sir, you mould repeat all the Par-
ticulars, what Charnock was to do.

Mr. Collins. I can't remember any Thing fur-

ther than what I have told you.

Mr. Serjeant Gould. If you pleafe that Mr.
Cooper may be afked to this ?

Mr. Speaker. Was you of the Petit- Jury that

convifted Mr. Cook ?

Mr. Cooper. Yes.

Mr. Speaker. Can you give the Houfe an Ac-
count what Evidence Goodman gave to you for

Conviction of Cook, and what he faid in that Evi-
dence ?

Mr. Cooper. Mr. Goodman did declare upon his

Evidence, That he was at the Old King's-Head in

Leadenhall-Jireet, where he did meet with divers

Perfons that were in Confultation •, he named
Charnock, Sir John Fenwick, Sir John Friend, and
divers others.

Mr. Speaker. What was the Confultation ?

Mr. Cooper. It was about fending Charnock over

into France.

Mr. Speaker. To what Purpofe ?

Mr. Cooper. To bring over Forces, or encourage

the Bringing over of Forces : That was the Pur-

port of his Meffage.

Mr. Speaker. Will you produce any other Evi-

dence to this Point ?

Mr. Serjeant Gould. We defire this Gentleman
may be afked to the fame Purpofe.

Mr. Speaker. Was you one of the Petit-Jury.

Another Witnefs. There was Captain Porter, and

Mr. Goodman, that were the two Evidences ; and

Goodman did fay, That he had been at the Old

King's-Head in Leadenhall-ftreet, one Coxe's, and

Sir John Fenwick was there, and feveral other

Gentlemen, confulting of an Affair to fend over

into France for fome Forces to be brought over

into England -, and that Charnock was the Perfon,

and they all agreed he mould go over.

Mr. Speaker. But did he give you an Account

of what Cook and the others did agree to, upon
which you found Mr. Cook guilty ?

'The fame. We did apprehend that Cook did con-

fent that Charnock fhould go over to France, and

acquaint King James, That there had been a Meet-

ing of feveral Gentlemen, and that they had made
feveral Offers of Soldiers and People that were to

be raifed here, and to acquaint King James with

it •, and he declared, That Sir John Fenwick was

there at the fame Time.

Mr. Speaker. Pray, can you give this Houfe an

Account of what Exception was taken to Good-

man's Credit, and how it was anfwered ?

Thefame. There was Exception taken, That he

was guilty of a great many Crimes, and that he

had his Pardon •, and the Fines were levy'd upon

him ; but it was faid then, that he had paid his

Fine, and that he was a very good Evidence in

the Cafe.

Mr. Speaker. Mr. Serjeant Gould, have you any

other Evidence to produce ?

Mr. Serjeant Lovel. If you pleafe, Mr. Speaker,

here is Mr. Tanner, the Clerk of the Arraignments,

that beft knows the Nature of thefe Things ; that

as to thefe Objections that were made, it appear-

ed to the Court to be a Contrivance, for he was

never bailed, but difcharged without any more to

do. If you pleafe that he may be afked, What
Objeftions were made to Goodmans Reputation,

and what Anfwer was made to it ?

Mr. Speaker. I did afk the Juryman that j and

I fuppofe you need not labour this Point, unlefs

the Credit of Goodman comes in queftion here.

Mr.

3
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Mr. Serjeant Gould. Then may it pleafe you,

Mr. Speaker, we have one other Piece of Evidence

againft Sir John Fenwick, which we are humbly to

offer to your Confederation, and I think 'tis very

material •, and 'tis fomeof the Evidence which I

did open in dating of the Cafe, wherein Sir John

Fenwick hath, in a manner, given a Verdict againfh

himfelf •, for while Sir John Fenwick was working

of his Efcape to go beyond Sea, at that very Time
there was a Letter written by him, directed to his

Lady, and delivered into the Hands of one Mr.

Fowler, who was to caufe it to be delivered to

his Lady, by one Webber, who was taken up when

Sir John Fenwick was. This Letter imports, That

Sirjfoiwi^ravVHook'dupon himfelf, as having no

Defence, but depended only upon a Contrivance

with the Jury ; they were to work with fome

Perfons of the jury, who were to ftand it out, and

to ftarve the reft •, and fo by that Means to fave

him. Our Evidence of this will be, that it fell

out that Webber (we have him not here now, but

have endeavour'd it as much as was poffible, but

he is gone too out of the Way) that he was taken

at the fame Time that Sir John Fenwick was ; but

by reafon of the protracting of Sir John's Trial,

he comes, and is delivered, there being no Charge

againft him ; and he is fince his Deliverance, up-

on his Habeas Corpus, gone out of the Way •, but

we fhall, in the Method of our Evidence, pro-

duce you Mr. Fowler, the Perfon to whom this

Letter was handed, who will give you an Ac-

count of this Letter ; and then will produce this

Letter : To which End, we muft humbly beg the

Favour of a worthy Member of this Houfe,

Mr. Vernon, who hath this Letter, that it may be

produced, and fhewed to Mr. Fowler.

Mr. Vernon. Sir, I receiv'd your Order to bring

the Letter that Sir John Fenwick wrote, while in

Cuftody at Rumney, which was fent up to me by

Mr. Mafcall, who had it of Mr. Fowler ; and, if

you pleafe, I am ready to deliver it.

Mr. Speaker. Who fent it to you ?

Mr. Vernon. One Mr. Mafcall, a Juftice of Peace

of Rumney.

Sir Thomas Powys. I hope now we fhall make an

Objection to this Letter with good Authority.

Surely for them to produce a Letter, as Sir John

Fenwick's, is not to be allow'd as Evidence, unlefs

it was prov'd that he wrote it, becaufe that fort

of Evidence was particularly taken Notice of by
Parliament: And Judgment given upon that fort

of Evidence, by Comparifon of Hands, in the

Cafe of Mr. Sidney, and the Act of Reverfal of

his Attainder, does allow it to be illegal Evidence.

This is fuch an Authority as, I hope, will bear

no Difpute : And the Courts of Wefiminfter-Hall

have fince thought it fo ; they did fo in the Cafe

of Crojby, who was tried the other Day in Wejl-

minfter-Hall.

Sir Barth. Shower. In this Objection we have the

Opinion of inferior Courts, and the Parliament

too ; for the particular Evidence Mr. Sidney was

convicted upon, was upon a Paper which was

found,and proved by fome who pretended to know
his Hand •, and I am fure that is more than they

can pretend to, and more than they have yet open-

ed. We do therefore humbly oppofe this Evi-

dence, it being in the Cafe of the Life of a Man •,

and the King, Lords and Commons, having de-

clared, That this fort of Evidence ought not to

be allowed : And therefore, I hope, you will not

allow it in this Cafe. And in Crofb/s Cafe, upon

reading the Act of Parliament, this Evidence was
not allowed, and Crojby was acquitted.

Sir Thomas Powys. I have a Copy of the Bill for

reverfing the Attainder in my Hand ; and it fays,

The producing a Paper found in the Clofet of
Mr. Sidney, which was not proved by any Wit-
nefs to be his Hand-writing, &c. And, we hope,
if in the Judgmentof the Parliament that was not
thought reafonable Evidence to Attaint him, this

will not be thought reafonable in Parliament to

Attaint this Gentleman.

Mr. Serj. Gould. As this Cafe is, we hope this

may be a concurring Evidence : It will be plain,

upon the Evidence we fhall give, that Webber was
with Sir John, and taken with him •, and at that

Time this Letter was handed by him over to

Fowler, to be carried to my Lady. Now, Sir,

we humbly offer it to your Consideration, How
far it is available, and what Operation it will

have ? Whether, in a Cafe of this Nature, thefe

two being taken together, and Webber delivers this

Letter to Fowler to deliver it to Sir John Fenwick's

Lady, and the Import of the Letter concerns Sir

John Fenwick for his Acquittal •, you will not fuf-

fer it to be read ? 'Tis not to charge him with a
Treafon, for that is the Cafe of Algernoon Sidney z

'Tis not to prove a Crime upon him ; but we
will prove that Sir John Fenwick handed this Let-

ter over, that it might come to his Lady ; by
which he defired his Lady fo far to work the Mat-
ter, that fome Jury-man might be found to ftarve

the reft, and ftand out for him : If we could pro-

duce Webber, we would ; 'tis plain, Webber cor-

refponded with Sir John, and was with him.

Mr. Serj. Lovel. I humbly beg oneWord in this

Matter : The Counfel on the other Side do very

well know, the conftant Practice is, That in the

Cafe of a Deed or Will, let the Value of the

Eftate be what it will, if the Witneffes cannot be
produced, or are gone beyond Sea, they always

admit Evidence by Comparifon of Hands. But
for the Cafe of Algernoon Sidney, there is no Doubt
but his Attainder ought to be reVerfed, becaufe

that Attainder was upon no other Evidence ; for

there was no other Proof, but a Paper, that he
himfelf did fay, was only for the Exercifing of

his own Ingenuity and Parts ; and it was faid to

be written for no other Purpofe, and proved only

by the Comparifon of Hands : Had there been

any other Witnefs to corroborate, it had alter'd

the Cafe. But in our Cafe, we do produce the

Letter, not for the convicting of the Prifoner at

the Bar ; but we are humbly to lay before you all

the Matter of Fact. It will be worthy of your

Confideration, what you will think fit to take, and
what to reject ; that is a Matter for yourown Judg-
ment. We produce this Letter for this Purpofe,

to fhew you, that after Sir John Fenwick was

taken, he apprehended his Cafe to be fo defpe-

rate, that he ufed thefe indirect Means.

Mr. Speaker. What mean you by that ? This

Letter came from Mr. Fowler.

Mr. Serj. Lovel. Here is Mr. Fowler that re-

ceiv'd it from Webber, when Sir John Fenwick

was by, in the Prefence of Sir John Fenwick.

Mr. Speaker. Shew Mr. Fowler the Letter.

Accordingly the Clerk went down to the Bar, and

Jhew'd Mr. Fowler the Letter.

Mr. Speaker. Do you know that Paper ?

Mr. Fowler, Yes, Sir,

1 Mr.
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Mr. Speaker. Where have you feen it before ?

Mr. Fowler. I had it from one Webber, that

was at Rumney, about the Third of June, as I

remember.
Mr. Speaker. Was that the Time that Sir John

Fenwick was feiz'd ?

Mr. Fowler. He was then at Rumney. Mr.

Webber, I was told, had fome Acquaintance with

me, and defired to fpeak with me. I went to

him ; and he was rifing ; and when up, fays he,

Mr. Fowler, I would defire you to put a Letter

into the Poll ; fays he» There is no Hurt in it

;

it is directed to Mrs. Frances Farrer, at theCoun-

tefs of Carlifle's in Soho-Square ; and when I had

deliver'd it, he defired me to come to him again.

Mr. Speaker. Did you come to him again ?

Mr. Fowler. Mr. Ma/call of Rumney fent for

me to his Houfe, and told me, That he had heard

that I had received fome Letter from Mr. Webber ;

and when he had open'd it, and faw what it was,

he thought fit to fend it up to the Secretary of

State •, and I made my Mark upon it, that I

might know it again.

Mr. Speaker. Have you made your Mark up-

on it ?

Mr. Fowler. Yes, Sir.

Mr. Serj. Lovel. I defire he may be afked, Whe-

ther Sir John Fenwick was not in the fame Room

when Webber delivered it ?

Mr. Fowler. Yes : But I queftion whether he

faw Mr. Webber give it •, for he deliver'd it pri-

vately, as I thought

Mr. Speaker. Was Sir John in the Room then ?

Mr! Fowler. Yes, Sir.

Mr. Speaker. Can you fay any thing more of

Sir John Fenwick's Knowledge of that Paper ?

Mr. Fowler. No, I know no more.

Mr. Serj. Gould. If you pleafe then, Mr. Speak-

er, becaufe perhaps there may be fome Objecti-

ons, that we mould give an Account of Webber,

we will call a Witnefs, that we have done our ut-

rrioft to find him out.

Members. No, no.

Sir Thomas Powys. That which I was going to

offer is, That this Proof is Ihorf, if that which in

the Aft of Reverfalof the Attainder of Mr. Sidney,

is admitted to be no Proof againft him ; for the

Act recites that Letter was found in hisClofet, and

proved by Comparifon of Hands, and yet for all

that, this fort of Evidence is condemn'd by this

Act of Reverfal, as illegal Evidence. This Cafe

before you comes Ihort of that ; for here is no

Proof by Comparifon of Hands, nor that it was

in the PofTeflion of Sir John Fenwick : But only

that a Perfon in the Room, without the Privity

of Sir John Fenwick, delivered it to another; and
the Witnefs fays, he did it in a private Manner.

Sir Bartholomew Shower. WithSubmifiion, this

Letter could not be read in any Place whatfoever

againft Sir John Fenwick, in a Civil Caufe •, for

even in that Cafe, they muft prove it to be his

Hand-writing by Comparifon of Hands.

Mr. Serjeant Gould. I think not to infift upon
it*: Rut that we fliall defire is this; we have

now done with our Evidence, only we fhall defire

the worthy Member, Mr. Vernon, to give an Ac-
count what was the Reafon why Sir John hath not

been tried ; for indeed, he hath very much trifled

with the Government, pretending ftill to make a
free and ingenuous Confefilon.

Sir Thomas Powys. I am of Counfel for this

Gentleman at the Bar; for his Life, for his For-

tune, for All that he hath in the World. 'Tis not

only this Gentleman's Cafe, but 'tis a Cafe that

may be of great Confequence in all future Times.

I have, as 'twas my Duty, attended for at leaft

thefe twelve Hours, either in opening the Matter,

or by producing fuch Evidence as, we hoped, we
did fairly object to. Sir, there are feveral Things
offer'd on their Parts, which I confefs we little ex-

pected, and which will require fomething to be

faid to ; and I have a great deal to offer on the

Behalf of Sir John Fenwick, both as to this Me-
thod that is taken, and what is alledged in the

Bill, and what is contained in the Indictment, upon
which the Bill is founded, wherein I defire to be

heard ; and fince you have been pleafed to allow

us to be Counfel for him, I am fure we fhall have

a fair and favourable Hearing. We have a great

deal to offer to you, both as to the Matter of the

Indictment, and the Manner of it : And I hope
to fhew you, That the Indictment, as it is laid,

does not contain a fufficient Charge of Treafon.

We have likewife a great deal to fay, as to the

Evidence they have offer'd, at leaft what they call

fo : But I muft make it my Requeft, That we
may have Liberty 'till to Morrow Morning to

make our Obfervations, andanfwer what hath been

faid by the Counfel on the other Side. I am not

in a very good Condition by this long Attendance,

and by attending my Duty in the Courts in Wefi-

minfter-hall ; and I am afraid I am not now in a
Condition to do my Duty, as may be expected

from me. I muft own it, I am not prepared as I

ought to be ; and I hope when there is fo great a

Stake, you will allow us 'till to Morrow Morning.
Sir Bartholomew Shower. I beg your Favour in

the fame Manner, and to the fame Effect as Sir

* This Letter was wrote with a Black-Lead Pencil, and was asfollows :

WH AT I fear'd is at laft happen'd ; had I gone alone J had done it ; but the other was betray'd from London. It is

God's Will, fo we muft fubmit I know nothing can fave my Life, but my Lord Carlifle's going over to him
[meaning King William] back'd by the reft of the Family of the H-iwards, to beg it, and offering, that I will be-

Abroad all his Time, where I cannot hurt him ; and that I will never draw Sword againft him. I muft leave it to you
what elfe to fay. All Friends muft be made. My Lord Devon/Aire may perhaps, by my Lady ; my Lord Godolpbin and my
Lord Pembroke, by my Lady Montgomery ; Mr. Nelfon by the Bifhop of Canterbury. My Lord Arran might engage his Bro-

ther Selkirk to ufe his Interert with Keppel. I believe, if my Lord Carlijle would go, it were beft before my Trial, or elfe

they will cut me fhort for want of Time ; if he can prevail with him for a Pardon, he will procure it as well before my Trial

as after, at leaft he may prevail for a Reprieve, 'till fome can come over to him. My Lord alfo will have an Opportunity to-

engage Rcntinck [the Earl of Portland] and get my Lord EJfex to join with him. I cannot think what elfe to fay ; but the

great Care muft be the Jury, if two or three could be got that wouldftarve the reft ; that or nothing can fave me. Mone>
;

I know, would do it ; but alas! that is not to be had, norftul! I get enough for Counfel. I beg of you not to think of

being fliut up with me ; I know it will kill you, and befides, I have no fuch Friend as you to take Care of my Bufinels

:

Though it would be the Comfort of my Life, the little Time it lafts, to have you with me : And I have this only Comfort
now left, that my Death will make you eafy. My deareft Life, grieve not for me, but refignme to God's Will. You will

hear, as foon as they bring me to Town, where they put me, and then I would have a servant, or fomebody with me.
I am interrupted, fo can fay no more now. Engage Sir John Lowtber, the new Lord, who has more Intereft than any
body. Let my Lord Scar/dale engage Jermaine to engage Overkirk for me. Speak to my Lady Arlington. If my Trial

could be put off 'till the King comes back, there would be more Opportunity to folicit him.

Thomas
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'Thomas Powys hath done. It is to be acknow-

ledge there are feveral Things offered in Evi-

dence, which is new to us Lawyers. We do not de-

fire to trifle: We donotdefireit on behalf of the

Priibner by way of Delay, but on behalf of the

Length of the Proceedings, that you will give us

a fair Hearing, as you have allowed it to the

King's Serjeants •, and that we may make that

Defence that is incumbent upon us in difcharge of

our Duty to the Priibner.

Mr. Speaker. Gentlemen, you muft withdraw.

And being withdrawn.

Mr. Smith. I would not give an Opportunity to

any Man to praftife with Witneffes, to hinder the

Truth of the Matter from appearing, after they

have heard the Evidence for the Bill. I would

know what Lift of thefe Witneffes Sir John Fenwick

hath given in ?

Mr. Speaker. You did make an Order, That

Sir JobnFenwkkfhdxridd&wcrma Lift of his Wit-

neffes-, but I believe he did not fend in a Lift to

any Body upon that Account, for I have made no

Order for any.

Lord Coning/by. I am convinc'd that you are

obliged to fit io iong as to hear the Witneffes on

both Sides ; and therefore my Motion is, to call

in the Counfel, and afk them, if they have any

Evidence to produce •, but I do not defire the

Counfel fhould go on to make their Obfervations

to Night.

Sir Walter Young. I think you are rightly moved
by that noble Lord that fpoke laft. I think if

Sir John Fenwick hath any Evidence to produce,

he ought to produce it now •, and that you ought

not to give him Time till to morrow Morning to

produce that,-

Mr. Speaker. Is it your Pleafure that Sir John

Fenwick and the Gounfel be called in, and told,

That the Houfe do expect, if they have any Wit-
neffes, that they do examine them to Night •, but

as to their Oblervations, the Houfe will give them
Time till to morrow Morning ?

Which was generally con/ented to, and they were

brought in again.

Mr. Speaker. Six Thomas Powys, the Houfe have

confider'd of what you faid, when you went out*

and they are inclin'd to allow you Time for ma-

king your Obfervations ; but they have command-
ed me to afk you, Whether you have any Wit-
neffes to produce? And to let you know, That if faid Record,

them at any other Time, for 'tis giving them too

much Advantage ; and the whole Meaning of the

Chicanry of the Counfel, is only to get Time to

reply, Mr. Dighton having heard the Evidence.

And now I have mentioned him, give me leave

to tell you, That I think you can't rife without

taking fome Notice of him. I think there is as

plain a Subornation prov'd in Dighton, as can be,

by one Roe ; and when you have heard fuch a Cha-
racter of a Man, and there is no other Evidence

that he can folicit, I think you ought to take care

that he be forth-coming ; and that he fhould be

taken into Cuftody. I think you may give the

Counfel further Time, as to the Record -, that

can't well be falfified, tho' I believe, in a Matter

of this moment, where the Government is con-

cern'd, there never was fuch a Proceeding by the

Counfel, as this has been, to entertain us fix or

eight Hours together, by Delays.

Mr. Smith. Ifuppofe before you hear anyThing

as to Dighton, you will do fomething as to the put^

ting this Caufe off to another Day ; I humbly

propofe that you will go on this again on Wed-

nefday-. . , ,

Sir H. Hobart. When 'tis proper to go upon

Ways and Means, I fhall come into it : But while

this is upon your Hands, I believe you will never

get heartily into other Bufinefs : And therefore I

humbly move you, that you will go upon this to

morrow Morning.

Thereupon the Houfe came to thefe Refolutions.

Refolved, That this Houfe will proceedfurther in

relation to this Bufinefs of Sir John Fenwick to mor~

row at Twelve a-clock.

Ordered, That Sir John Fenwick &<? remanded to

Newgate.
Ordered, That the Bill be read afecond Time to

morrow Morning.

Mr. RuJJel. I am unwilling to trouble Gentle-

men at this Time of Night •, But I Would know,

Whether, when Sir John Fenwick is called in, you

will afk him any Queftions upon that Paper ?

Members. No, no.

The Counfel were called in, and withdrawn again.

Refolved, That this Houfe being informed that the

Counfel for Sir John Fenwick have no living Wit*

neffes to produce, except to prove a Record, that this

Houfe will not hear any Witneffes, except to prove the

you have any Witneffes to produce, they expect

you would produce and examine them to Night.

Sir Thomas Powys. Sir, I would acquaint you
with all the Opennefs that becomes me on this Oc-
cafion. I muft confefs we have not any Witnef-

fes that we propofe to call •, but when we come to

fpeak to the Matter,- we hope to give you fome
Satisfaction as to that v but at prefent we have
no Evidence to produce, unlefs it be a Copy of a

Record.

Mr. Speaker. Sir, if you pleafe to withdraw,

you fhall know the Senfe of the Houfe.

Accordingly they withdrew.

Mr. Chancellor of the Exchequer. I fuppofe,

fince the Gentlemen have no living Witnefles to

produce toN ight, you will not think fit to receive

Vot.V.

Ordered, That Mr. Dighton do attendto morrow

Morning.

Adjourned till to morrow Morning at Twelve a-clock.

[Memorandum, 7/ was half an Hour after Ten,'

at the Time of Adjournment.}

Martis 17 die Novembris, 1696.

Sir John Fenwick- and the Counfel on both Sides

were called in.

Mr. Speaker. Sir Thomas Powys, you that are

of Counfel for Sir John Fenwick, the Houfe agreed

laft Night, to give you Time till to Day to make

your Defence, your Obfervations upon the Evi-

dence that hath been given.
. , .j

Sir Thomas Powys. Mr. Speaker, I am of Counler

for Sir John Fenwick, who now ftands before you
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upon the greateft Concern he can have in this
• World ; and as you have been pleafed to affign us

to be of Counfel for him, and I muft own have
very favourably heard us hitherto, fo I (hall think

my felf very unfortunate, if L fhould let fall any
Expreffion in his Defence, that fhould feem inde-

cent, and give Offence to this Houfe ; for I am
fure I have no Intention to do it, but on the

contrary, to behave my felfwith all the Deference

that' is poffible, in a Cafe of this Nature.

s • The Thing Ifhall infill upon, will be upon three

Heads.
•

•'; •

'Firft, The Manner of Proceeding, andMethod
that- hath been taken in this Profecution.

-Secondly, I fhall take notice ofthofe Things that

are alledged againft him in the Bill, upon which

he is to make his Defence.

In the Third Place, I fhall beg your Favour,

to obferve what fort of Proofs they have of-

fered on the other Side, and which they call E-
videnCe.

As to the firfi Matter, 1 rfiuft intreat the Fa-

vour of you to be thus underftood; That when I

fayiany Thing in relation to the Manner of Pro-

ceeding, I do not fpeak in Oppofition to the Pow-
er ofParliaments *, for I know very well, that our

Lives and Eftates, and all that we have, are fub-

jectto Acts of Parliament ; but I hope you will

permit me to offer fome Reafons, which (I hope)

may be of Weight, in Oppofition to the exercifing

of that Power in the Way you' are now going.

No Body can fay, but when an Act of Parliament

is parTed, though the Party concerned may think

it was upon hard Terms •, yet when it is become
a Law, it is not to be oppofed. I can't fay but

thofe Perfons, who in the laft Seflions of Parlia-

ment were imprifoned by an. Act ex poft fafio,

and fubfequent to the Fa<5t complained of; yet

when it was paffed into a Law, they were legally

detained :,But, I hope, I may fo, far take notice

of their Cafe, as fOme kind of Reafon againft this,

to the End that thofe Laws may riot grow famili-

ar, that they may not eafily be obtained ; be-

caufe Precedents generally grow ; and as thatLaw
ex poft fafto, extended to Liberty, fo this extends

to Life : One Precedent is apt to beget another ;

and therefore, 'lure "you will be careful how you
give Precedents, efpecially in Cafe of Life. ,,

"The firft"Thing! obferve. is obvious; that is,

th^ Perfon" who,is to be fentenced by this Bill, is

forth-coming, in order to be. tried in the ordina-

ry Method of Juftice. He is not only indicted,

and actually under Procefs ; but he hath pleaded,

arid he is ready, when his Majefty, in the Courfe

of Juftice, fhall call upon him, to undergo hisTri-

al ; and either there is fufficient Evidence, legal

Evidence againft him, as, the king's Serjeant in-

fifted there was ; arid if there be fo, then, under
Favour, there js no Reafon but he. fhould have the

Benefit of an ordinary Trial/ which is the Birth-

right of all the-King's Subjects :• Or there is -not

fufncient Evidence againft him ; and if there be

not, it will be a good Reafon againft making a

particular. Lay fqr taking away his Life : For,
we thinkj, not'hipg can be faid for this Law, ..but

want ofEvidence ; and that, to my Underftand-
ing, is a very odd Reafon. .

;
-

;

Sir, I would' not fpend Time in taking no-

tice, That the meaneft Subject in the Kingdom
is entitled, by, being born in this Kingdom*, to

be tried by a Jury, where there are thofe juft

Advantages that can't be had in another Cafe :

There is a Liberty of challenging 35, without

fhewing any Reafon, and as many more, as he

can any way object to with Reafon. The Wit-
neffes are upon Oath, and all the Proceedings are

by certain known Rules and Methods, and not

only by the Statute of Magna Charta, but by the

Common Law of England, much more ancient

than that Statute; and though the Proceedings

therein are fuch as a Criminal may fometimes

efcape, yet thejuftAdvantages are fo much beyond
any Thing of that Nature, that I hope we fhall

never complain of that ancient Courfe ofProceed-

ing by Jury : I am fure it is the Honour of our

Government, the Mark of our Freedom, and En-
vy of our Neighbours ; and I hope, that Me-
thod of Trial (hall never be laid afide, though,

fometimes it may not have the Effect that is de-

fired by it.

I would take notice to you, that in a Cafe of

the greateft Crime, and moft Notoriety of Fact,

yet the Perfons concerned in it were brought to

their Trial. The Regicides, who did not fly, but

were found upon the Reftauration ofK. Charlesll.

though their Treafon had the worft Effect, even

in the Murder of theKing ; yet, notwithftanding,

though the Fact was fo notorious, thofe that were

found upon the Place were admited to their Tri-

als in the ordinary Courfe of Juftice; although

at the fame time there was a Bill of Attainder a-

gainft fome that fled, and fome that were dead,

and fo could not be tried.

I would, with your Favour, likewife obferve,

That the Parliaments of England have been fo far

from depriving Perfons from their ordinary Tri-

als, that whereas the Common Law of England

fays, that Perfons Out-law'd for Treafon and Fe-

lony, if taken, fhall be put to Death without

Trial ; yet the Parliament, in the Reign of

Edward VI. made a Law,
.

providing, That Cri-

minals that returned within a Year, according

to that Law, fhould be admitted to their ordinary

Trials.

Sir, all along the Statutes run in favour of

Trials ; there are no lefs than two Acts of Par-

liament in the Reign ofEdward VI. in the firft and

fifth Year of his Reign, that fay, there fhall not

be lefs than two Witneffes againft any Perfon for

Treafon : And I hope I fhall never fee a Law
made fo much in Oppofition to thofe Acts, as that

a Perfon fhall be fentenced to Death without fo

much as one Witnefs, as I fhall fhew by and

by.

Perhaps it might be thought exrraordinary,

That in the fame Parliament that paffed a Bill for

regulating Trials in Cafes of High-Treafon, re-

quiring two Witneffes with great Strictnefs, and

giving further Advantages to the Criminal than

ever were before allowed, an Act fhould pafs,

to put a Perfon to Death, without any Trial at

all. And let any one compare the Preamble of

that. Act with this Bill.

Sir, I take it, with humble Submiffion, that

the prefent Cafe is not at all to be likened to moft

of thofe Bills of Attainder that may be cited ;

thofe, when they come to be looked into, will be

found either to have paffed againft fuch Perfons as

fled from Juftice ; and therein they only purfued

the Rules of theCommon Law, which allowed

them to be Out-lawed,' vand by Confequence to be '

attainted,: And the Parliament, therefore, in -kU ".

tainting them, did but the fame Thing ; andthere-
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in, there was nothing done extraordinary. True

it is, that where Perfons have been forth coming,

there have been fomc few Bills of Attainder : But

I will prefume to fay, they are never mentioned

without heavy Cenfures, and a great Complaint

againft them.

This Caufe is not like the late Inftance of the

Bill of Attainder againft the Duke of Monmouth ;

for he was prefent in the Kingdom : yet he was

in direct Oppofition to any Method of Trial j

he was in Defiance to all Courts of Juftice : But

here is a Perfon who fubmits himfelf, and hath

pleaded, and ftands ready to be tried ; and I

hope, I may take Notice, to take off all Preju-

dice that may be raifed, That this Gentleman,

though he was of the Parliament that patted that

Bill, yet he was not in Town, 'till at leaft a

Month after the Bill was patted.

I do agree, there are fome Cafes where Perfons

have been attainted without being admitted to be

tried. In the Beginning of the Reign of Edward

III. Roger Mortinier was attainted and executed,

without being tried •, but 28 Ed. III. it was rever-

fed, becaufe he was not brought to Judgment
according to the Law of the Land, 1 Ed. III. The
like in the Cafe of Edmund Earl of Arundel: But

4 Ed. III. Richard his Son, petitioned in Parlia-

ment, fetting forth the Proceedings to be againft

the Great Charter, and infilling, that there ought

to have been due Procefs of Law, and he was

then reftored in Part; but 28 Ed. III. there was

an Act of Reverfal, declaring, That it clearly

appeared, that the Hid Edmund was unduly put to

Death ; and that the Statute by which he was at-

tainted, was void, erroneous, and null. There

is an Inftance in 32 H. VIII. Col. 4. Inft.fol. 37. of

Thomas Cromwell Earl of Effex, who, though he

was inCuftody in the Tower, yet he was attainted

without being tried : But the Words of my Lord

Coke, are as follow, Auferat oblivio, fi poteft, fi

non utmrnq; filentium tegat : For the more high

and abiblute the Jurifdicfion of the Court is, the

more juft and honourable ought it to be in its

Proceedings, and to give Examples of Juftice to

inferior Courts. And he adds further, to the

End, as I apprehend, that the Reverfal of this

Attainder may be of no ill Ufe: I am, fays he,

confidently perfwaded, fuch worthy and honour-

able Members, (hall from Time to Time be of

both Houfes of Parliament, as never any At-

tainder, when the Perfon is forth-coming, fhall

be had hereafter, without hearing of him ; which

I underffand to be, without trying of him : And
'tis memorable, what my Lord Coke recites, That
he who thus died, attempted the like againft

another.

There is another Cafe, of Thomas Seymour, Ad-
miral of England, who likewife was attainted by

Act of Parliament j and as it appears, without

Execution : You have an Account thereof in the'

fecond Part of the Hi/lory of the Reformation, Fol.

9S, 99, 100, whither I will refer you, only to

read the Sentence of the learned Author, there

pronounced againft him. That latter Cafe is, that

of my Lord Strafford, which every Body knows.

I fhall, as the belt Account of that Matter, crave

leave to read the Words of the Parliament in the

Act of the Reverfal. I will not trouble you with

reciting the Whole, but only read the Beginning,

and fome Part thereof in another Place. Whereas

Thomas, late Earl of Strafford, was impeached of

Hhh-Treafon. upon Pretence of endeavouring to fib-

Vol. V.

vert the fundamental Laws, and called to a publick

and foletnn Arraignment and Trial, before the Peers
in Parliament, where he made a particular Defence
to every Article objecled againft him -, infomuch, that

the Turbulent Party then feeing no Hopes to effeil their

unjuft Defigns, by an ordinary Way and Method of
Proceedings, did at lajl refolve to attempt the Deftru-
clion and Attainder of the Earl, by an Acl of Parlia-

ment, to be therefore purpofely made to condemn him
upon Accumulative Treafon— And then it goes
on to fhew, it was carry'd by the Tumult of the

People, and then follows And to the End
that Right be done to the Memory of the deceafedEarl

of Strafford aforefaid: Beit further enacted. That
all Records andProceedings of Parliament relating to

the faid Attainder, be wholly cancelled and taken off
the File, or otherwife defaced and obliterated, to thi

Intent the fame may not be vifible in after Ages, or

brought into Example to th& Prejudice of any Perfon

•whatfoever. So that the Parliament that enacted

that Reverfal, did confider thofe Proceedings as

very evil and unjuft, and was not willing there

fhould be any Remains of fuch an Example to

future Ages.

Sir, having made thefe Obfervations as to the

Manner of Proceeding, I come now to that which
is the fubject Matter of the Bill at prefent before

you, and which we take to be the Charge againft

Sir John Fenwick : I muft crave leave to obferve*

that in all Courts of Juftice, where any Perfon

is accufed, he is to make his Defence fecundum
allegata & probata : 'Tis not enough that a Mat-
ter is proved, if it be not alledged i nor that it

is alledged, if it be not proved •, but if it be both

alledged and proved, then it is a full Charge, and
requires an Anfwer. It is not only the Law of

England, but I believe all Nations, and where-

ever any Perfon is to make his Defence, efpeci-

ally in Capital Crimes ; that to which he is to an-

fwer muft be alledged againft him •, from whence
I fhall obferve what is alledged againft Sir John
Fenwick ; for, I hope, we are not concerned to

defend him further than as to what at this Time
he is charged with. This Bill of Attainder, as

it is drawn, and now ftands before you, doth not

fo much as alledge, or fay, That Sir John Fenwick

is guilty of the Treafon whereof he was indicted 5

and that hath prevented us from producing Wit-
neffes to that, and feveral Matters which the

King's Counfel have enter'd upon : For though

you have permitted them to examine WitneffeS

to feveral Things quite out of the Bill ; yet, I

hope, you are not come to any Refolution, That
thefe Matters fhall be thought fatal to Sir John

Fenwick, that are not fo much as alledged againft

him. We do not therefore think we are bound,

or ought to follow them in thofe Things that are

totally out of the Bill ; and therefore his being

guilty, is not now the Queftion, becaufe 'tis not

a Charge upon him.

The firft Thing that is alledged in the Bill is,

That Sir John Fenwick was indicted at the Seffions,

for that which is laid in the Indictment to be

Treafon (which by and by I fhall crave leave to

be heard to) and, 1 think, no Body will fay this

alone does require any Anfwer, further than to

own the Fact or to deny it : And we do admit that

he was fo indicted. I need not labour much to

clear him of the Confequence of that alone ;

for very often innocent Perfons have been indict-

ed and accufed (for an Indictment is no more

than an Accufation ; ) and this Bill, as I have ob-

M 2 ferved.
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ferved, doth riot fay he is guilty. When the Bill

hath recited that Matter, it proceeds to take No-
tice, That they, by fome unfair Prevarications

(for fo I agree they were, if the Facts alledged in

the Bill are true, which by the way hath not been

yet proved, by producing any one Witnefs) did

obtain the King's Clemency to put off his Trial,

in Expectation of an ingenuous Confeffion, which

the Bill takes for granted he hath prevaricated in,

by charging feveral Perfons of Honour and Fide-

lity with Matters of a high Nature, only by hear-

fay •, and by ufing other unfair Artifices to put off

his Trial. How far it is made out, that I muft

fubmit to you ; we think at prefent there is no

Proof of it, and by Confequence we are not con-

cerned to anfwer it : But had they proved it as

fully as it is laid (though far be it from me to ex-

cufe fuch a Behaviour;) yet when a Criminal is

to be tried for that which will be of fatal Confe-

quence to him if he be convicted, no Body can

fay it comes near Treafon, by unfair Means, to

contrive to put off his Trial.

The next thing the Bill recites is, That one of

the Witneffes, who might have been produced a-

gainft him upon his Trial, if it had proceeded as

was intended, is fince withdrawn. I cannot fay,

but Goodman is withdrawn : But as the Bill does

not fomuch as alledge, that it was by the Means

or Procurement, no nor Privity, of Sir John Fen-

wick ; fo from thence that Part of the Bill charges

no Offence home to Sir John Fenwick ; For in cafe

the fame Witnefs had happen'd to have died by the

Aft of God, it would not have been faid to have

been a good Reafon for this Bill of Attainder

againft Sir John Fenwick, unlefs he had contri-

buted to it.

From thefe Premifes follows the enacting Part,

That Sir John Fenwick be attainted of High-Trea-

fon -, and in future Times the Act mutt be fup-

pofed to be grounded upon the Inducement to it.

And I humbly fubmit it to you, Whether

this Bill condemning him for High-Treafon,

upon fuch Recitals, will be thought to be rea-

fonable ?

Thefe being the Allegations of the Bill, I will

now, with your Favour, come to that, which they

on the other Side do call Proofs •, and I muft

humbly obferve to you, and fubmit it to your

Judgment, Whether in the Cafe where a Man's

Life is to be taken away, by a fubfequent Law
made on Purpofe for him, the Proofs in that Cafe

ought not to be much more evident, than if he

were to be tried by a Law already in being ? In

my poor Apprehenfion (I fpeak it with all Sub-

miffion to you, Sir,) it would be too much at

once, to make a fubfequent Law to condemn a

Man to Death, and to do it upon doubtful and

uncertain Evidence, or rather upon no Proof at

all. Nothing could excufe fuch a Law, but an

tindeniable Proof of the Fact. And therefore

furely the Pofition we find of Mr. St. John's,, in

my Lord Strafford's Cafe, is of moft dangerous

Confequence. I am afraid none are fafe, if that

be admitted, That a fubfequent Law may take

away a Man's Life without any Evidence, other

than the private Opinion or Confcience of every

particular Law- maker. He is pleafed fo to affert,

That it may be done, as in Rujhworth's Hiftory of

that Trial, fol. 6jj. I am fure if this be fo, no

Man knows how long his Life is his own : I hope

this Doctrine fhall never be followed or approved.

Sir, we have the Happinefs to live under an Efta-

blifhment that every Man does, or may know the

Law he is to go by : Every one is bound at his

Peril to take Notice of the Laws, and to act ac-

cordingly, becaufe they may be known : But at

this Rate none but Prophets can live amongft

In the next Place, I would obferve what Courfe
they have taken in their Evidence who are the

King's Counfel.

Firft, They have betaken themfelves to that

which is not alledged in the Bill ; and we
think that this is not agreeable to a Courfe of
Juftice.

In the next Place, to make out what they infift

on, they have produced but one Perfon that comes
hither viva voce to fpeak to it ; and I muft take

Notice to you, That he is not upon Oath. I

know very well it is not your Courfe in this Houfe
to adminifter an Oath •, but I know very well,

though it is not your Courfe in this Houfe to ad-

minifter an Oath, yet, I hope, that is fo far from
being a Reafon why this Bill fhould pafs here

without an Oath, that it is a good Reafon why
fuch a Bill fhould not begin here : There is no
Place in the World, where a Perfon is fentenced

to Death without an Oath. In the Cafe of my
Lord Strafford, the Proceeding firft was by way
of Impeachment, and the Witneffes had been firft

examined upon Oath in the Houfe of Peers ; and

that Bill of Attainder takes notice of it, reciting

that it had been fully proved ; and, by Confe-

quence, we may fuppofe, that they would not

otherwife have paffed it, that being the Ground of

their Proceeding upon that Bill of Attainder: But

for the Bill to begin originally in this Place, to

form fuch a Judgment, the heavieft that can be

pronounced againft a Man, a Judgment of Death,

corrupting of his Blood, and forfeiting all he has

in the World ; and this upon bare Allegations,

without fo much as the Sanction of an Oath, is

extreamly hard. Mr. Porter is fuch a Perfon,. that

1 know not how he hath gained fo much Credit,

that this Act fhould pafs upon his Parole to take

away the Life of a Man. He was lately of that

horrid Confpiracy ofthe Affafllnation ofthe King ;

and fhall that Man, who was fo lately of that vil-

lainous Difpofition, to be engaged in a Crime of

that black Nature, and not convicted by his own
Confcience, but by the Danger he had run himfelf

into, not fo much as pardoned his Crime, but at

this time, if I may without Offence ufe that

Exprefiion, Drudging for his Pardon ; I fay,

fhall this Perfon's Life be taken away by his

Parole ?

Sir, The next Thing I would go to, is that

Cwhich likewife they call Evidence) which is an

Examination, as they term it, of Goodman, taken

before a Juftice of Peace : But he was not exami-

ned, and I muft infift upon it, that though you

permitted it to be read, yet I did obferve you did

not declare it to be Evidence j but you were, I

prefume, willing to hear all Things, and then

judge what would be the Evidence. And, Ithink,

the King's Counfel did not prefs it further. Sir,

as this is not Evidence that would be allowed in an

inferiour Court, fo, I hope, you will not allow

it to be Evidence here j for then it is like to be

followed by other Courts, who obferve the Pro-

ceedings here as their great Rule. 'Tis only what

Mr. Goodman thought fit to write down without

being examined.

Sif*
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Sir, the next Thing they reforl to is, What

Goodman fwore upon his Examination in another

Caufe, where Sir John Fenwick was neither Party

nor prefent. Sir, there are, I fuppofe, fuch Rea-

sons againft that fort of Evidence from natural

Juftice, that it is not admitted in any Court ;

becaufe there may be a weak Defence, or the Per-

fbn that fwears it againft one, perhaps may not,

when Face to Face, have the Confidence to perfift

in it, in Cafe it be falfe againft another ; or at

leaft that Perfon, who was not a Party before,

when he comes upon his Trial, may think of

fuch Queftions as may go a great way to difcover

the Truth, may produce fuch Evidence againft

his Credit as may overthrow it.

But if what is fworn at one Time againft one

Man muft be always taken for Truth againft all

others, the Trial of one of the Company is the

Trial and Condemnation of all the reft : And
how contrary is this to a fundamental Rule in our

Law, That no Evidence fhall be given againft a

Man, when he is upon Trial for his Life, but in

the Prefence of the Prifoner ; becaufe he may
crofs -examine him who gives fuch Evidence ; and

that is due to every Man in juftice.

But I would with Submiffion inquire, how they

are fure that Goodman would have fwore this Mat-

ter again.; if he was now forth-coming? Becaufe he

didlwear fo in Cook's Caufe, is it neceflary that he

would fwear fo again now, if Face to Face, with

Sir John Fen-wick ? No Body can fay fo pofitively

and abfolutely ; they only can imagine it, becaufe

he once fwore it, therefore it is poflible that he

would do fo again : Whereas we may as well fay,

he did then fwear to fave his own Life j and ha-

ving done that, and found an Opportunity to get

out of the Way, his own Confcience might put

him upon flight, to prevent his doing of it again s

and that might be the Reafon for the withdrawing

ofhimfelf. However, I infift upon it, That
there is no Proof that it was by the Procurement

of Sir John Fenwick : The Bill does not alledge

it, and the Proofs do not come up to it : Nay,
there is nothing offered to fuch Purpofe, fave on-

ly that Mr. Porter was pleafed to fay, That ano-

ther Man told him, that the 300 Guineas he was

offered, and 300 more he was to have received,

were to have come from Sir John Fenwick : But

hearfay Evidence is to be rejected, efpecially

againft a Man for his Life ; becaufe every Man is

at liberty to talk at large : But God forbid that

that fhould be allowed for Evidence !

The next Thing they went upon was what Mr.
Roe faid •, That Mr Dighton, who by your Per-

miffion is Solicitor for Sir John Fenwick, was inqui-

ring of him what he could fay to take off Good-

man's, Evidence : The Words I think he ufecl were,

What he could fay to difcredit Goodman's Evi-

dence •, and, I hope, that does no way affect

Sir John Fenwick : For it does not appear that he

had any Authority from him ; but 'tis only fufpe-

cted, becaufe he is now Solicitor for him, which
he was admitted to after the Time fpoken of. But
I take the Wordi to be nothing relating to Good-

man's v/ithdrawing of himfelf ; but to inquire

what he could fay to difcredit his Teftimony,

which fuppofeth he would appear, and imports the

quite contrary of withdrawing himfelf: And if

he had gone no further, I think, there had been
no fault in that ; for any Solicitor may enquire

up and down for the Advantage of his Client

;

and the Word Solicitor imports his Employment.

As to the Offer Mr. Roe fays he made him of a
very great Recompence, how far he is guilty of
that, I fuppofe, he can give fome Account, if you
fhould pleafe to enter into an Examination of it ;

and as I find he does not doubt to clear himfelf:

So that Sir John Fenwick is in no fort proved to

be privy to Mr. Goodman's withdrawing himfelf,

much lefs to be proved to have had a Hand in

it.

There is one Thing more I would offer, and
that is grounded upon the Bill of Indictment pre-

ferred at the Old-Bailey againft Sir John Fenwick ;

That the Matter in the very Indictment that they

have read on the other Side, as it is there laid, and
as far as it hath been offered to be here proved,
does not amount to Treafon ; or, at leaft, it hath

been made a very great doubt, and by fome with-

in thefe Walls : But this I offer, with all Sub-
miftion ; I have the Author in my Hand, who is

a Perfon of Note of the King's Counfel j he hathi

furnifhed me with fuch Arguments as, I hope, I

may be admitted to put you in mind of without

Offence.

The Indictment lays, That there was a Confpi-

racy and Agreement to call in Foreign Power,

and to that Purpofe to fend Charnock to France ;

but the Indictment does not fay, That Charnock

was fent, only that there was a Meeting, and art

Agreement, and a Confpiracy, to fend him : So

the Indictment does not lay it as a Thing done,

nor does the Bill charge it fo v but only takes No-
tice, That he, I mean Sir John Fenwick, was in-

dicted for Confpiring, and Agreeing to call in a

foreign Force ; fo that this Bill does not fay that

Charnock was fent. And I appeal to you, Whether
it be proved that he was fent : For Mr. Porter fayi

no more, but that there was a Meeting at the

King's Head, and he named Six John Fenwick to be

one who was prefent •, and there it was, he fays,

agreed, That Charnock fhould be fent into France.

Now, if there was nothing more than an Agree-

ment and Confpiracy to do it, and no further Act,

but fuch a Meeting to do it, but the Perfon wa*

not actually fent, or, at leaft, not proved to be

fent •, then, from this learned Author's Opinion,

I infift upon it, that this is not a fufficient Overt-

Act of Treafon. In the late Cafe of my Lord:

Rujfel, whofe Innocency is vindicated by this Au-

thor, he takes notice, That a Confpiracy or Agree-

ment to levy War is not Treafon, without actual

levying War ; and of that Opinion was my Lord

Coke, and my Lord Chief-Juftice Hales. A Con-

fpiracy or Agreement to call in foreign Forces,

unlefs actually done, or a Perfon, at leaft, actual-

ly fent, or fomething more than a bare Agree-

ment for that Purpofe, is the fame as a Confpiracy

to levy War. And in the Cafe of my Lord RuJJelj

the Proof being only, That he, and others, met

together, and agreed to feize upon the Guards,

and levy War which he never actually did,

it is infilled upon by this Author, that that was'

not Treafon •, for that Indictment went no fur-

ther. And therefore my Author fays, ' Show me*

' where fuch an Aceufation was ever agreed to be

' more than a Confpiracy to levy War •, and that

4 fuch a Confpiracy was ever agreed to be Treafon
1 within the Statute of EdwardlU. till within thefe

* few Years.

Sir, now I muft humbly fubmitit to you, whe-

ther this be any thing more : And for the Pur-

pofe you will pleafe to confider, What this pre-

fentBill, and what that Bill of Indictment is: Forit
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is not, for that Charnock Was fent into France to

folicite foreign Forces -, but only that Sir John

Fenwick was at a Meeting, where they did agree

fo to do. Calling in foreign Forces is levying

War, but Confpiracy to levy War is not Treafon,

unlefs it be actually done : A Confpiracy to call in

foreign Forces is nothing more. And therefore I

hufnbly irtfift upon it, That neither by this Bill,

vate Gentlemen, in a private Room, in which
there was no Danger,, but by the Confequence of
the Refolution, if it was put in Practice, no Man
can fhew any Precedent for attainting any Perfon
in Parliament.

If you pleafe to obferve, the 2 5 Edw. III. re-

ferves the Power to Parliament, to proceed in

Treafon nor expreffed within the Statute ; but as

or by the Indiftment recited in it, or the Proofs to the Compaffing the King's Death, Adhering

offered before you, any thing is charged, but only

ah Agreement at that Meeting mentioned by Cap-

tain Porter, a fingle Perfon, and he not upon

Oath, to call in foreign Forces. For he only

fays, That Charnock told him he had been in

France. I mall not trouble yOu any further ; we

have not thought fit to produce Witneffes, for the

Reafons I have offered : For that we do not find,

that Sir John Fenwick throughout the Bill is

charged with being guilty of Treafon -, and we

are not Willing to enter upon the Defence of a

Matter not charged upon him. I hope, Sir, you

will not make a Precedent, That where a Perfon

is indifted, and ready to abide his Trial, in the

ordinary COurfe of Juftice, as Sir John Fenwick

now is, that he might be taken out of the Hands

of the ordinary Judges, and be brought to this

Bar, to receive his Trial here.

A Matter of this Nature may be of very great

Confequence : We know at prefent upon what

Ground we ftand ; for by the Statute of Edward

III. we know what is Treafon •, by the two Statutes

of Edward VI. and the late Aft of Treafon, we

know what is Proof •> by the Statute of Magna

Charta, we know how we are to be tried, per legem

terra) & perjudicium parium ; That is, a Peer by

his Peers, and a Commoner by a Jury: But if

Bills of Attainder come into Fafhion, we fhall

neither know what is Treafon, what is Evidence,

nor how, nor where we are to be tried. Sir, I

fubmit it to you, and hope this Bill fhall notpafs.

Sir Bartholomew Shower. Mr. Speaker, I am of

Counfel for Six John Fenwick, the Prifoner at the

Bar ; and firft, I am humbly for to thank you for

your Candour, of which I have had frequent Ex-

perience •, and humbly beg for my felf, That if I

offer any Words that are indecent, or unfit for

me, that yOu will interrupt me ; for it is furtheft

from my Intention fo to do.

The Bill that is brought into this Houfe againft

Sir John Fenwick, is that whereby every one of

you (with Submiffion) are to declare and pro-

nounce, That he fhall be drawn, hanged, and

quartered, as a Traitor. And the Queftion be-

fore you is, Whether you will do this in this

Cafe?

Sir, I fhall not pretend to queftion, nor enter

into any Debate or Argument in this Thing con-

cerning the Power of Parliaments : No queftion,

but in all Governments, there is fome fupreme

Power ; and by our Conftitution, it is lodged in

the King, Lords and Commons.
There are Precedents of Attainders, and that

many •, but can they fhew me, where there hath

been any Attainder by Parliament, for High-

Treafon, upon one fingle Aft, which if Treafon,

was determinable atCommonLawj there have

been Bills of Attainder for flagrant Treafons, and

for great Minifters of State ; fome topping Sin-

ners, who have been above Judges and Jury, and

whom inferiour Courts could not tell what to fay

to : But I believe I may fay this, That for a fingle

Confult or Agreement between four or five pri-

to the King's Enemies, and thofe Things that are
there particularly fpecified, it feems the Senfe of
the Parliament to leave them to the Rules of the
Common Law. So 1 Hen.lV. No. 144, upon the
Roll it is at large complained of Accufations in

Parliament for Treafons and Felonies, and de-
clares for the future, they fhculd be determined
in the inferiour Courts.

1 . This was occafioned by Sir Raw. Harray
;

Cotton's Abridgment, 189.

There is a melancholy Precedent or two of
fingle Afts of Attainder •, but they are moft of
them reverfed. Sir Thomas Haxey in Richard the
lid's Time, was Attainted for bringing in a Bill

into the Commons Houfe againft the Prerogative

;

but 1 Hen.lV. it was reverfed with great Cenfure,
Colt. Abridg. 362, 363. There are others in

Hen. VIII. Time, but they were for Afts in that
Reign, which were queftionable, whether or no
within the Statute of Edw. III. and were for fuch
Aftions, as perhaps Were not for the Honour of
the Prince, or Good of the Government, to dif-

clofe by publick Trial, as the Attainder of the
Queen, and others concerned.

I beg leave to repeat the Words of a great Au-
thor, the Bifhop of Salifbury, in the Hiftory of the

Reformation, which I crave leave rather to do,
becaufe it hath been approved of by this Houfe,
for he had Thanks of the Parliament for it ; Fol.

359, 360. where fpeaking of thefe fort of At-
tainder's, he fays, After thefe Executions, followed

the Parliament in 1439. *n
.

which thefe Attainders

were not only confirmed, but divers others were made
of Perfons in 'Cuftody, without bringing them to Tri-

al ; (and he fays) which can't be enough condemned

as a Breach of the moft facred and unalterable Rules

of Juftice.

That of the Marchionefs of Exeter, Sec. I fhall

make no Paraphrafe upon it : There is no quefti-

on but you will agree, and I mult admit, Salus

Populi to be Suprema Lex •, but for an Aft, not
the laft of May, but laft May was twelve Months,
the Danger paffed, the Perfons executed that

were concerned in the great Treafon, and all Dan-
ger that might have been from that Aft gone,
and no Fear now concerning it ; I hope you will

not ufe the extraordinary Power of the Legidative
to punifh for that Faft which may be punifhed by
the ordinary Rules of Law.
The Reafon fuggefted in the Bill is, That 'tis

impoffible to have this Gentleman tried by the

Rules of the Common Law ; for otherwife there

is none : For you will not wafte your Time ; and
if the Doftrine that was broached here Yefterday

be true, there is noOccafion to trouble you now;
for according to their Doftrine, there is legal Evi-
dence, and there is no need of a Bill of Attainder

;

but taking that for granted, that we muft do j

otherwife there is no Reafon for this Bill. Then
the Bill fays, That Goodman was an Evidence, and
that he is withdrawn ; which I muft obferve, is

neither laid, nor proved to be by the Privity, Con-
fent, or Procurement of Sir John Fenwick. There



1696. Pari, upon a Bill of*Attainder for High-Treafbn. 87
is no Pretence of it in the Bill ; no Infinuation of

it, nor any Evidence to that Purpofe. Then fup-

pofe Goodman is withdrawn, we may prefume you

will not pals a Bill to put Sir John Fenwick in a

worfe Condition than if Goodman was prefent,

if he had been ready to have fworn the fame

Thing.

In cafe you do pafs this Bill, you do put Sir John

Fen-wick in a worfe Condition than he would have

been if Goodman were here : Perhaps it might have

been reafonable to have an Act paffed, that Good-

man's Depofitions fhould be read at the Trial, if

Goodman was withdrawn •, but we hope it can't be

a Reafon to condemn Sir John Fenwick of High-

Treafon without Trial -, for the Confequence of

this is (if it were by his Means) that he is punifh-

ed greater than the Thing requires. For it Good-

man was here, Sir John Fenwick would have had

his Trial by a Jury, the Benefit of challenges, Ex-

ceptions to the Array, might have challenged up-

on Account of Favour, if any of the Grand-Jury

had been impanelled, had his legal Exceptions to

the Teftimony of the Witneffes, might have thefe

Witneffes examined upon Oath, might give Evi-

dence upon Oath to it -, and all this he is deprived

of: So that now he is in a worfe Condition, by

Goodman's Abfence, than if he was prefent. We
infill upon it therefore, and fubmit it to you, whe-

ther any Punifhment can be impofed by the Legi-

fiative Power, but only to fupply that Defect,

and put the Cafe in the fame Circumftances it

would have been, if fuch a Mifcarriage had not

been committed. But this Bill is to condemn him
to Death upon the Oath of one Witnefs, though

there was your Act of Parliament laft Year requires

two. With fubmiffion to their Judgment, it was
the Law of the Land before that ; and in all Cafes,

where Trials are per Tejles ; and 'tis the Law of
God, and the Law of the whole World ; and no
Law allows a Man to be condemned but by two
Witneffes ; and the Reafon that here one Witnefs
is admitted, is, becaufe he hath the Benefit of a

Jury, and Challenges to them, who the Law
fuppofes are privy to the Fact, and therefore are

to come from the Vicinage, from the Neighbour-
hood of the Place where the Party dwells ; and
for that Reafon, in Cafes of Felony, where no
Statute interpofes, the Law allows but one Wit-
nefs. Natural Reafon requires two Witneffes in

cafe of fo great Crimes, becaufe that one Wit-
nefs can be no Rule to guide your Judgments

;

one affirms, the other denies, this is equal ; and
Prefumption ought to be on the Side of Innocency,
rather than otherwife; but we hope, in this Cafe,

it will not be thought reafonable to pafs the Bill

to condemn Sir John Fenwick for Treafon, and to

condemn him to the bafeft of Executions, upon
the Teftimony, nay, upon the Parole of one Wit-
nefs. And 'tis no more than if Goodman had been
dead, then you would not have done it. If Good-
man and Porter had both come to this Bar, you
would not have done it, but have referred him to

his Trial at the Common Law. Now what is

there pretended by them to induce you to judge
the contrary, or at lead without fo much as an
Allegation in the Bill, that Sir John Fenwick pro-
cured his withdrawing. I propofe it to your Con-
fideration, Whether there be any Proof that Good-
man is withdrawn ? He .was once in Cuftody, let

out upon Bail, the Profecutors approved the Bail,
he never yet called upon his Recognizance ; nay,
there is not one tittle of Evidence, but that Good-

man may be in the fame Lodging where he was

:

And then, fuppofe when you have paffed this Bill,

Goodman mould appear again, and contradict his

Teftin^ony he has given before ; then it may be

too late for you to do Right to Sir John Fenwick.

'Tis not fo much as offered that Goodman could not

be found; they offered a printed Proclamation,

which I am fure the King's Serjeant will not allow

to be any Evidence. Whether it paffed the Great-

Seal before it was printed, or whether it paffed it

at all, non conjiat ; for it was not read ; they waved
it. It does not appear Sir John Fenwick confent-

ed, or procured Goodman's withdrawing ; he could

not procure it, for he was a Prifoner, and fo not

likely to affect it, being a Prifoner, efpecially for

his Life.

As for my Lady Fenwick, whether me did fo o r

not, I am fure you'll be of Opinion, it ought not

to affect Sir John Fenwick : Suppofe Clancy a Stran-

ger to Sir John Fenwick, and in Truth he never faw

him : Or fuppofe him a Friend, and he officioufly

did what he did •, he ought to anfwer for it, and I

think he hath undergone the Punifhment the Law
thought fit to inflict in that Cafe-, 'tis his own
Crime, and by the Rules of Juftice, no Man's

Crime ought to tend to the Punifhment or Misfor-

tune of another Man : The Act of one Crimi-

nal, thought to be a Party, or Acquaintance, or

a Friend of Sir John Fenwick"'s, ought not to affect

him, nor no Body but the Actor ; 'tis he that hath

fuffered for it.

And what hath been faid in that Matter ought

not to influence your Judgments ; for 'tis not im-

probable, but what Clancy told Porter is falfe ; you

will never allow Hearfay, not permit your Judg-

ment to be governed by any Thing but what is

certain, and hath all the moral Rules of Perfwa-

fion : Hearfay was never, by any Law in any,

Court of the World, allowed, nor indeed believed

in private Converfation.

As to my Lady Fenwick, there is this further,

That Hufband and Wife, in refpect of Crimes,,

are diftinct Perfons ; and what one does cannot

affect the other, no more than fhe deferves to be

executed for what Sir John Fenwick did : And as to

what Porter fays concerning it, it only relates to

himfelf ; it proves no Suggeftion of the Bill, which,

is, That Goodman is withdrawn, becaufe a Stran-,

ger to Sir John Fenwick, (and it mull be fo in Con-

ftrudion of Law) made an Attempt upon Cap-

tain Porter ; therefore Goodman being withdrawn,

there was an Attempt upon him, and by the fame

Perfon, and by the fame Means : This is no Evi-

dence ; it carries no Logick in it, and won't pre-

vail upon your Judgment.

We offer another Thing to your Confideration :

,

'Tis faid, that one Roe was fpoke to by a Solicitor

of Sir John Fenwick's, Whether or no he could fay

any Thing to the Difcredit of Goodman, as to his

Robbing or Clipping. The afking of that Que-

ition was lawful •, and to defire him to teftify it

was lawful : I muft agree, to offer too great a Sum
of Money, may fubject him to an Information in

the King's Bench ; (but Mr. Attorney knows that

bed) but God forbid it fhould affect Sir John Fen-

wick! Mr. Dighton was not his Solicitor at that

Time, not appointed,nor had any Liberty to come

to him-, befides, it can't be an Evidence, nor

can't induce you to believe, That the fame Per-

fon was inftrumental to get away Goodman, be-

caufe he afked Roe if he knew Goodman to be

guilty of thofe Crimes •, for there is no Evidence,

that
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lhat he aflced him to perfwade him to withdraw
himfelf.

.
There's another Thing we could offer to you :

There's no Proof of that, which, upon the firft

Reading of this Bill, was aimed at, to be punifhed
with greater Pains than the Common Law inflicts,

and that is, the giving of falfe Papers and Accu-
fations againft great Perfons •, they have not at-
tempted any Thing like it ; fo that That is to be
taken as if there was no fuch Thing. Neither is

there any Proof of protracting his Trial, by any
Promifes of Confeffion or Difcovery ; they open-
ed it, but did not attempt the Proof of it, but
waved it.

But take it to be fo ; I hope you will not pafs an
Act to attaint a Man for making a falfe Accufa-
tion, which only incurs an Action of Scandalum
Magnatum, or Fine and Imprifonment upon an in-

dictment i and, I hope, you'll not condemn him
to a greater Punifhment, when, at the Time he
did it, he had no Notice of that Punifhment. The
Defign of the Law, is to influence Men by Fear of
Penalty ; and how can that be, when Penalties are

not known at the Time the Fact was com mitred ?

I fpeak with Submiffion (till • it feems not juft,

that I fhould forbear with fo much Caution, from
an Action that expofes me to the Penalty of 20/.
as from an Adtion for which the Law fays, I fhall

forfeit my Life : Now, Sir, in this Cafe it might
be expected that he fhould incur the Penalty of
Fine, Pillory, and Imprifonment •, but not that he
could incur the Penalty of Death.

Then, Sir, as to the protracting of his Trial by
fiich Promifes of Confeffion. Certainly the put-
ting off his Trial, in it felf, is fo far from being
a Crime, that it can't bethought but lawful : 'tis

every Man's Duty, upon the Principle of Self-pre-

fervation ; and it was at the Liberty of the Go-
vernment and Minifters, to do as they thought fit

in it.

In the next place we do infift, That there is no
Treafon alledged nor proved in this Cafe : There
is no Pretence of Truth nor Charge, in refpedt of
the Aflaffination; nor of buying of Arms or Hor-
fes, though mentioned in the Indictment : And if

Sir John Fenwick had been to have been tried upon
this Indictment, and they had had both thefe Wit-
lieffes there, all that could have been proved, muft
be of the Confult ; as to the reft, he mufl; have
been found not guilty : And I believe 'tis moft
notorious, that the whole Company there, could
not have raifed what was talked of. Now as to

this fingle Act, it hath been faid, that a Confpi-

racy to levy War is not Treafon : My Lord Ruffel

was attainted for it, and that Attainder was rever-

fed upon this very Account, and the Act declares

the Reafon of it, he being deny'd his lawful Chal-
lenges, and by ftrained Conftruction of Treafons
he was unlawfully convicted of Treafon. Now the

Overt-Act in the Indictment was this, That my
Lord RuffeU and others, did confult and confpire

to feize the King's Guards : The Proof of it went
further, That they fent Sir Thomas Armftrong to

view them and feize them : But then the Queftion

is, Whether the Confulting to fend a Man to in-

vite foreign Forces, is any more than a Confult to

feize the King's Guards ? We fay each are levy-

ing of War, and 'tis not within the Claufe of ad-

hearing to the King's Enemies* for they mufl be
either prefent aiding and abetting of them, or fend-

ing them Money, Arms, and Ammunition, and
the like j and I think, for that, I may appeal to

your Act made againft correfponding with the

King's Enemies ; which, I fuppofe, if the Law
before was otherwife, it needed not to have been
made. Now here isonly a Confult and Agreement
to do this Act.

It hath been queftioned, Whether Scribere eft

agere. But here it is only miitere; nay, it is not

fo much, 'tis only agreare miltere\ fix Men had be-

tween them a little private Difcourfe, and at laft

one of them did agree to fend Charnock to France:

The Qiieftion is, Whether the Law of the Land
will warrant this to be Treafon? And if not, then

you muft not pafs this Act upon fuch a fingle Point.

Dr. Story's Cafe is deny'd to be Law; this Cafe

is no more than that in my Lord Dyer, for wri-

ting a Letter to invite the Spanijh King to invade

England \ and it was a Time ofgreat Fear of them,
as it is of the French King now ; and he was attaint-

ed upon that, but that Judgment hath been que-

ftioned and deny'd to be Law. My Lord Hales

exprefly, in his Pleas of the Crown, fays, That a

Confpiracy to levy War, is not an Overt-Act of
the King's Death v and that attempting to levy

War, is not Treafon. Now the Sorts of Trea-

fons are thefe Three ; Compaffing the King's

Death \ LevyingWar*, or, Adheringto the King's

Enemies. Now for compaffing or agreeing to le^

vy War, to apply that to be an Overt-Act ofcom-
paffing the King's Death, hath been always com-
plained of as a Strain of the Law.
Upon thefe Reafons, we think this would not

have been an Act ofcompaffing the King's Death,

as laid in the Indictment ; and then if it be but a

Queftion, Whether it be or no? We hope you
will not proceed in your Legiflative, efpecially

when he is deprived of the Advantage of infilling

on this at his Trial at Common Law : Witneffes

are there upon their Oaths ; he might have had a

Challenge to the Jury j he might move in Arreft

of Judgment. Now the Queftion is, Whether
you will pronounce Sentence of Death upon him

for High-Treafbn, upon one fingle Act, a Year

and a half ago, juft after the Act of Parliament

for regulating Trials in Cafes of High-Treafon

;

and if we had had a Trial at Law, we fhould have

canvafed thefe Things, if we had Witneffes upon

their Oaths •, for the Pardon reached the 29th of

April, they could fwear no new Difcourfe but juft

in May ; and now they fay it was in the Middle of

May; if it had been before, the King's Grace

would have exempted Sir John Fenwick from Pu-

nifhment ; and thefe Things we fhould have had

the Advantage of, if we had had the Liberty of a

Trial.

There's another Confideration; Sir John Fenwick

hath pleaded, and hath fo pleaded to Iffue, and

Iffue is joined,and a Venire Facias is awarded. Now
we fubmit it to you, whether you will think fit to'

take it out of the Hands of the Common Law,
when there is no extraordinary Neceffity ? And
the Confideration we have to offer to you, if you

do not caft out this Bill, if we fhould have the

good Fortune, as we hope for in another Place,

Sir John Fenwick ftands ftill liable, and muft fub-

mit to his Trial, if the King's Counfel think fit

to profecute him, and we think it hard to undergo

your Cenfure, to be condemned in this Place ; and

if (perhaps) he be acquitted here, to undergo the

like Danger in another, and then to be tried in a

Third : And for thefe Reafons*. we hope, you will

reject this Bill.

Mr.
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Mr. Serj. Gould. May it pleafeyou, Mr. Speaker,

I have hearkened to what thefe Gentlemen have

objefted, and could not be aware of all they have

faid : They have enlarged upon feveralTopicks ;

I fhall recoiled: them as well as I can, and anfwer

them in the Method they have taken. I never did

think, that the Parliament would take Things out

of the ordinary Courfe of Juftice, nor attaint any

of Treafon, unlefs in Cafes extraordinary, and

thefe Gentlemen have agreed, That in Cafes ex-

traordinary they have done it. They likewife

have agreed, and Sir Bartholomew Shower has told

you, That there are fome Treafons, by the Sta-

tute of 25 Edw. III. referved by that Aft, to be

declared by Parliament. Sir Thomas Powys fays,

This is taken out of the ordinary Courfe of Ju-

ftice : So fays Sir Bartholomew Shower ; fays he,

Here is an Indiftment before you, the Party hath

a Juftice of Peace : We have fliewed you the Evi-
dence that he hath given upon a former Trial

;

and now he is gone, fure no Body but muft juftly

infer, 'tis by Sir John Fenwkk'% Means: So that
here they have taken away the Evidence that is

neceflary in the ordinary Courfe of Proceedings.
In fuch an extraordinary Cafe I think it hath been
ufual for the Parliament to interpofe Therefore,
what they pretended, under Favour, that this

fhould not be Evidence, is all taken off. For now
we are in Parliament, you will make ufe of fuch
Informations as can give you any Light into the
Matter, and may obviate and cure the Diftemper
that is upon us •, and you are Judges of your own
Methods, and how far Sir John Fenwick hath been
concerned upon the Inftances we have given you,
that is in your Judgments. As for what Sir Thomas
Powys tells you ; fays he, This Power hath not

pleaded not Guilty ; and they fay he may be tried been executed by Parliaments very frequently, but

in the ordinary Courfe of the Law •, and therefore
: l;

'

they look upon it as improper to bring it here.

The Gentlemen are miftaken very much, to

think that I did fay, That the Examination that I

faid was Evidence here, would be allowed below.

If I had thought fo, I fhould have thought at the

fame Time, this Houfe would not have meddled

with it : But I do difagree with them in this ; and

take it, That where a Cafe is extraordinary, you

will come and meddle with the Matter. Flere is

an abominable Treafon, that is agreed on all

Hands. Here is Plot upon Plot •, here hath been

a Plot now to take away the King's Evidence ;

there was two Witneffes in the beginning, and 'tis

very plain that one of them is not here ; for that

here was a Proclamation produced, and I did look

upon that Matter as taken for granted, That Good-

man was withdrawn, and for that Matter they may
be eafily fatisfied. They fay, we have not proved

the Suggeftions of the Bill ; but we think we

have : For firft of all, Captain Porter hath here

fworn it exprefly •, it is not a Thing of loofe, bare

talking, but he hath proved a deliberate and form-

ed Confpiracy •, he hath proved, that it was actu-

ally agreed upon, a- firft, and at a fecond Time ;

and that Charnock was fent in order to the Execu-

tion of it : And what was it for ? It was plainly

to depofe the King. He tells you, for that Pur-

pofe, they had denied 8000 Foot, 1000 Horfe,

and 1000 Dragoons from the French King; and

thefe Gentlemen agreed to join them. Now, can

there be a greater Evidence of depofing the King,

and confequently of imagining his Death ? 'Tis

it hath generally been done where Perfons are

withdrawn from Juftice, and can't be come at in

the ordinary Courfe. Why, we are in the like

Cafe ; if fo be we can't come at Juftice in the or-

dinary Courfe, and that by our Evidence having
been tampered with, and drawn away •, then, Sir,

under Favour, by their own Arguments, 'tis pro-

per to come before this honourable Houfe ; fo

that notwithftanding what hath been faid, we do
think we have given you Evidence.

And as for what they faid, That we have not
given any Account that Sir John Fenwickjoy giving
Affurance of his Confeffion, had protrafted his

Trial ; for that I did apply my felf, That Mr. Ver-

non might give you an Account of it : So that upon
the whole Matter, we muft leave it to your Con-
fideration, and hope we have given you good Sa-

tisfaction, that there hath been a great Plot againft

the Government j and there was no Evidence of
any other Matter before the Judges, and they al-

lowed it to be High-Treafon. Here is the fame
Evidence, only we have not one of them vivavoce.

Mr. Serj. Lovel. Mr. Speaker, I fhall not trou-

ble you nor the Houfe very long ; but I humbly
hope, with a little Pains, to fatisfy the Ltoufe,

that moil that hath been faid on the other Side is,

not much to the Purpofe. Sir, I will confider,

with the Leave of this Houfe, what the Common
Law was before 25 Edw. III. and how the Law
does now ftand •, and draw fome Confequences

from thence, and the NecefTity of this Cafe.-

The Statute of 25 Edw. III. I muft obferveit,

is not an enafting Law, it is only a Law declara-

an Evidence of the Imagination of the Death of tory ; for all thofe particular Inftances of Trea-

the King, as well as of the Rebellion •, it being fo fons that are mentioned there, were Treafons be-

in the neceflary Confequence of it. Now, I fore thatLaw was made ; and fo, by the Preamble
think, he hath fully proved that. Then we offer of it, plainly appears : But the Judges had a great-

to you, how far you will allow of this Examina- er Liberty upon conftruftive Treafon,and upon ac-

tion : Why ? Becaufe upon a fecond Contrivance cumulative Treafons •, and that was left too much
here is a Witnefs withdrawn ; and can we give you
greater Evidence of that than we have given ? We
have proved that there was tampering, let the

Thing run as far as it will. Captain Porter was
dealt with, had 300 Guineas in Hand, and 300
more he was to have remitted to him •, and was
to have 300/. a Year, whereof Sir John Fenwick
was to pay one. It does follow after, that he is

withdrawn : We muft leave it to this honourable

Houfe, what Con ftruction you will make of that

;

Whether here is not a fecond Plot ?

Now this Matter is brought before this honour-
able Houfe, we have gone fo far in it, as to pro-

duce Goodman's Examination that was taken before

Vol. V,

at the Difcretion and Liberty of the Judges be-

low, and the executive Power of the Law. Then
that Statute comes and reftrains the Judges in that

Point ; and fays, That they fhall not give Judg-
ment in any Cafes of Treafon, but only in thefe

Cafes particularly mentioned there : And tha.t

Statute fays, That if any other Matter which fhall

be thought Treafon, fhould come before them,

they fhall not proceed to Judgment, but acquaint

the King in Parliament with it. I only make ufe

of it, to prove how Treafons flood bero^ that

Aft, and how it comes to be altered from the

Common Law : And I am fure it is not to be de-

nied, but that one Witnefs was fuffiatm at the

N Com-
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Common Law : But then comes i Edw. VI. c. 12.

and that, for the Security of the Subject, does or-

dain, That in Cafes of High-Treafon there fhall

be two Witneffes of the Faft : But that Statute

does not alter, but was made for the more Securi-

ty of the Subject in Point of Proof. But in that

Statute of 1 Edw. VI. c. 12. that does provide there

fhall be two Witneffes in Cafes of High-Treafon,

there is an Exception of Treafon for counterfeiting

and forging of the Coin ; and that is the Reafon

that the Law is taken now, that though there

muft be two Witneffes in the Cafes of other Trea-

fons, yet in the Cafe of Coining, there needs but

one. The Offence or Crime is never the greater,

becaufe there are to be two Witneffes to prove it.

In this Cafe that is here before you, we come to

defire your Help, becaufe one of the Witneffes is

by Art and fraudulent Means withdrawn : Does

that purge the Crime at all, or leffen it? No Man
will fay the Crime is lefs, but it does prevent a re-

gular Trial before the Courts below •, and that is

the Reafon why we did come here •, and we hope

this Defect fhall be fupplied by a fpecial Law.

But, fay they, 'tis very hard aLaw mould be made

ex pofi fatlo to take away a Man's Life. It would

be very hard, if the Cafe was as they have ftated

it, to make a Crime ex pojlfatlo, that was not fo

before : But I do not take it to be hard for a Law
to be made to repeal another, to make a Matter

triable that was not triable before.

Suppofe a Law mould be made, That all Trea-

fons from and after fuch a Time, fuppofe from a

Time before the Fact is here fuppofed to be com-

mitted, as May was twelve Months, fhould be

triable as at the Common Law ; no doubt the

Parliament may repeal a Law in part, or in all.

No Man can fay but Sir John Fenwick might be

tried at the Common Law by one Witnefs, be-

fore the Statute of 1 Edw. VI. fo that I do obferve,

and humbly fubmit it to you, That this Law, by

the Act, is not changed as to the Crime ; the

Crime is as it was before, it is only changed as to

the Number of Witneffes. The Inftances that

have been obferved on the other Side, with hum-
ble Submiffion, I think, do not reach our Cafe.

We do not infift that there are two legal Wit-
neffes ; we do confefs the Information that hath

been read is not a legal Proof ; but this Houfe, in

their legiflative Capacity, is not to be confined to

the Evidence that a Jury muft have below. This

Houfe may take what Ways and Methods they

pleafe to fatisfy themfelves. Say they, Here is

the Life of a Gentleman that is concerned. I

know all good Men will be tender of the Life of

a L"iani but here is the Life of the King, and

the Safety of the Kingdom, the Peace and Safety

of us all, that is concerned in the fame Cafe
j

and let them put thefe Things into the Balance,

and confider which ought to weigh moft.

You have a Record before you of the Convicti-

on of Peter Cook, who was indicted by the fame

Witnefs.

A learned Gentleman, that is of Counfel for

the Prifoner at the Bar, did make the fame Ob-
jections, as are made now, at the Old Bailey; (it

may be there are fome other Particulars now)

and after all the Debates and Arguments that

could be ufed at that Time, it was unanimoufly

refolved, That the Crime was High-Treafon

:

And if it was High-Treafon in Peter Cook, 'tis

no lefs in Sir John Fenwick, who wasprefentat the

fame Time, and engaged in the fame Bufinefs

:

3

For what was a Crime in one, was the fame in

both.

I think 'tis too diminutive an Exprefiion, to

fay, This was nothing but alittleTwittle-Twattle.

They did there meet upon a folemn Confultation

;

and not only once, but they did meet a fecond
time ; and what was it to do ? It was to invite a
foreign Power to invade this Land, and to make
War with the King and Kingdom ; and they did
promife, and folemnly engage to'affift them with
armed Forces ; and it was proved, That they did
agree with Charnock to go into France \ andChar-
nock was not willing to go the firft Time he was
defired, 'till he found they were ftanch and fteady
in their Refolutions ; and upon a fecond Meet-
ing, they were all found fo, and then he would
go : I think that is an Overt-Act of Treafon, if

there be any. And when he came back, he faid,

he had been in France, and brought an Anfwer
to the Meffage he went about: This is all now
laid before you. But, fay they, this is an extra-
ordinary Cafe: I do agree it ; but becaufe it is

an extraordinary Cafe, and for the Safety of the
King and Kingdom, it is fit there fhould be an
extraordinary Remedy.
They alk, What Mifchief it would be if this

Gentleman fhould be left to the ordinary Courfe
of Law ? It hath been the Wifdom of all Ages
to make a Law, to punifh fuch as by their Arti-

fice would evade the Law. Here is this Gentle-

man, as we fay, guilty of High-Treafon ^ but
that we fubmit to you.

This Gentleman was in the Profecution of the

Law, and might have been tried in the regular

Way, and had the Witneffes upon their Oaths $
(the Grand Jury have found BillaVera upon their

Oaths*, ) but we muft appeal to a worthy Mem-
ber of the Houfe (who becaufe he was aMember
we did not call upon him) to give you an Account
how he did delay and protraft his Trial ; and
now they know he can't be tried at all, they

pretend he is willing to be tried : And becaufe

he can't be tried, they would have it as an Ar-
gument that he fhould not be punifhed by any
other Means.

Sir, If fo notorious a Crime as this is, mould
be committed againft the Body of a Nation, and
go urrpunifhed, either in the common Courfe, or
by fome extraordinary Methods, the Nation would
be in a doubtful and dangerous Cafe.

When this Houfe hath paffed their Judgments
in this Matter, it will go to another Place, where
it will have another Examination ; and it will

have that regular Confideration that all other Acts
have. We are in an extraordinary Cafe, and do
think, That this extraordinary Cafe does deferve

an extraordinary Puniftiment.

Sir Barth. Shower. I beg Pardon but for one
Word : No Man does abhor fuch Confults more
than my felf ; but I do not think, that Difcourfes

are fuch an Overt-Act of High-Treafon, as de-
ferves the Punifhment of Death.

Sir John Fenwick and the Counfel withdrew. And
being withdrawn.

Admiral Rujfel. I think this may be a proper

Time to alk Queftions : If fo, I think

my felf enough concerned to trouble Meaning Fen-

you with one or two. I think in the wlck'j Infbt*

Paper that harh been read, I am mations <

mentioned twice, Thefe are the

Que-
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1

Queftions I defire to have afked, What Proof he

hath of this ? Whether ever he faw . And,

what Proof he has that I lent Captain Lloyd over,

and tliat I gave him a Lift of the Ships? And
that I raid, we could not fit out thirty Ships in

May ? And whether or no, fince this Revolution,

he hath had any Converfation with me ?

Colonel Crawford. What that honourable Perfon

lays, calls me up ; my Name is mentioned in Sir

John Fenwick's Paper •, I defire you would afk him,

Why he mentioned me in his Paper, as he hath

done ? And that you would require him to make
Proof of what he fays in relation to me.

Colonel Godfrey. I defire fome Queftions may
be afked him in relation to a noble Lord, my
Lord Marlborough : If he fee guilty, I would have

it known, and I would a$ willingly have it known

if he be innocent, as I believe it will fo appear. I

would have him afked, Whether, fincethe Begin-

ning of this War, or from the Time of this King's

Landing, Sir John Fenwick did ever fpeak to him,

in publick or private? Or ever did write to him,

or receive any Meffage by Word of Mouth, or

Letter, from my Lord Marlborough ? He fays,

That fome Service he had promifed King James,

inclined him to promifehim his Pardon: I would

know what that Service was? And in relation to

his fending Lloyd into France, Whetherhecan, by

any Body elfe, make that appear?

Colonel Crawford. That Gentleman hath put

me in mind of one fhort Queftion ; Whether ever

he converfed or fpake with me in his Life?

Mr. Bridges. Whether Sir John Fenwick hath any

Body but himfelf, to fupport the Hearfay he hath

given an Account, of? And I defire a Queftion may
be afked him on behalf of the Duke of Shrew/bury -,

What Proof he has that the Duke of Shrew/bury

came into the Office of Secretary of State again,

by the Operation and Confent of King James?
Mr. Vernon. I defire a Queftion may be afked

previous to that, becaufe 'tis fo in Time •, How
he knows that noble Lord was in Treaty with

King James, before he went out of the Secretary's

Office, when he firft came there ?

Colonel Granvil. I defire he may be afked, What
Proof he can give, that my Lord Bath was to be-

tray Plymouth into the Hands of King James, or

the King of France; and whatever elfe my Father

is accufed of in that Paper ?

Mr. Harley. I humbly propofe it to you for the

Method of your Proceedings, fince you take this

Method, Whether it will fave you Time for you
to look upon that Paper, and afk him as to the

feveral Parts of it, what Proof he can make
of it.

Mr. How. I do not oppofe Sir John
AVotemade Fenwickh being examined to this Pa-

V-%cl/that Per ' hut lt roighr. have been rnore to

Paper <wcs y°ur Credit, if you had examined
condemned. him before your Vote: But here

are a great many Gentlemen rife,

•to afk a Man to that which he does not pre-

tend to any Proof of. The belt Way for faving

your Time is, I conceive, to have the feveral

Parts of the Paper that does concern thefe Gentle-

men read to him: and to afk him upon what
Grounds he gave the King that Information. This
will lead him into all that he knows of the

Matter.

Mr. Bofcawen. I am not againft the Queftion

that is propofed Lift -, but you may afk him that

at laft. But there is a noble Lord that is refiecf.-

Vol. V.

ed on in that Paper, and that is my Lord Godol-
pbin -, I defire you would pleafe to afk the fame
Queftions as to him.

Lord ConingJl?y. I did intend to take care of my
Lord Godolphin ; there is a hard Reflection upon
that noble Perfon ; but under favour, you muff,
I think, let him know you have fuch a Paper j and
then afk him in general, What Proof he has to

the Particulars of that Paper? And then you will

do Injuftice to no body.

Mr. Norris. There have been feveral Queftions
moved by feveral worthy Members ; and, I think,

the Queftions ought to be afked : But, I think,
there is one previous Queftion to all thefe-, and
that is, when you tell him that you have fuch a
Paper, I think the firft Queftion fhould be, Whe-
ther ever he delivered thofe Papers to the King ?

Sir R. Delaval. I find I am named in that Paper
that Sir John Fenwick hath given-, I defire that

Part that relates to me may be read to him ; and
that he may give a Reafon why he hath faid fo of
me and Mr. Killigrew.

'Lord IValden. There is another mentioned, and
that is Commiffary Crawford; I defire he may be
afked, What Proof he hath, that he gaveMr.
a Lift of the Army ?

Mr. Chanc. of the Exchequer. I can't blame Gen-
tlemen for afking Queftions that concern them or

their Friends : Some are for reading of it to him,
I am againft that : But yet I would have you to

enquire into this Paper. And being you intended

to do it, it might have been as well enquired into

before Mr. Dighton came laft to him. I think you
may put your felf into an eafy Method, and avoid

all leading Queftions ; and afk him upon every

Name in that Paper, as you come to it, What he
knows of that Gentleman ? And afk him no other

Queftion.

Mr. Smith. I was Handing up to the fame Pur-
pofe : I would not have you to put Words into

his Mouth, nor let him know by any Queftion

what Anfwer he is to make.
Mr. Speaker. Gentlemen, lam willing to do you

any Service I can : but here are long Informations,

and I never read them, nor know the Contents of

them, but as they were read at the Table.

Mr. Att. Gen. I think the Method lately pro-

pofed will fave you a great deal of Time, and is

proper for the Difcovery of the Truth ; that you
will name the Perfons to him in order as they

are in the Paper, and afk him in general, What
he knows of thofe Perfons ? But when you call

him in, I am not for afking him to the particular

Things he hath faid againft them in that Paper %

becaufe that Paper, though it is under his own
Hand, is not his own ; and if he knew it then,

he knows it ftill.

Colonel Mordaunt. I won't pretend to propofe

any Thing, only for the fhortning of your Time

:

If after you have informed him there is fuch a Pa-

per, that, you fhould afk him, Whether he will

own it? And then, What Sort of Proof he will

bring to prove it ? You will find he will either tell

you, he will advife with Counfel, or whether he

will give any Anfwer at all.

Lord Cutts. I have only one Queftion to be afk'd

Sir John Fenwick ; 'tis not a Queftion that relates

to any Perfon named in that Paper. I think there

is no one Perfon that he hath named, but is emi-

nently known or believed to be in the Intereft of

this Government ; and none but what are in fome

Poft of Truft, and Employment in it. Then, I;

N 2 think
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think it highly neceffafy to know, How it comes
to pafs that he hath had fo much Converfation

with Perfons. of that Character, and none with
thofe People that he hath been ken daily to con-

verfe with ? And if he hath, Why he hath not

difcovered them, as he hath done the reft ?

Mr. Speaker. Is it your Pleafure I inform him
we have the Informations?

Mr. Palmer. If I am not miftaken, when you
firft called Sir John Fenwick before you, he referred

himfelf to what he had informed the King j and
referred himfelf to that Paper, as often as you
afked him any Queftions. And if you afk him
general Queftions, I prefume he will give you the

fame Anfwer: Therefore, I think', it may bepro-

per to afk him, Whether this is the Paper that he

delivered in, or not? Or otherwife, I doubt, he

will tell you, He knows nothing but what is in

that Paper. Now, if he refers to that Paper, you
may afk him, if he knows it again, if it be fhewed
to him ?

Mr. Shane. What this Gentleman has faid, has

partly interrupted what I. was going to offer; but

as to what he fays, That when he was here before,

he referred to his Confeffion delivered in to the

King ; we did not tell him we knew of that : But

he put it further, That he was not bound to ac-

cufe himfelf, and that what he faid might be gi-

ven in Evidence againft him ; and fo far he was in

the Right : For if he knew of any Body that was
concerned in a Confpiracy againft the Govern-

ment, that was Mifprifion of Treafon at leaft in

him. I don't queftion but it was a very mifchie-

vous Contrivance ; but if he fliould confefs it, with-

out fome Affurance of being indemnified, he

proves himfelf to be guilty of it.

Mr. Vice-Chamberlain. You are now upon the

Method of your Proceedings. There is great Su-

fpicion whether this Paper be Sir John Fenwick's

own or no. Ifyou will tell Sir John Fenwick, that

in the Paper in your Hand he hath laid Things to

the Charge of Perfons of Truft, whom this Houfe
hath a good Opinion of; and that this Houfe de-

fires to know, WhatGroundhe hath for it? If he

does not think fit to give you an Account of it,

there is an End of your Enquiry.

Mr. James Montagu. The Houfe feems to

agree, that they will have Sir John Fenwick fent

for in: I fuppofe you will not have the Counfel,

nor Solicitor by; and when he withdraws, Idefire

he may be kept private, from his Counfel and So-

licitor.

Lord Cutis. By Sir John Fen-wick's Behaviour,

when he firft appeared at the Bar, and by what he
faid then, I believe Sir John Fenwick did tell you
to this Senfe, That he had Affurance from a noble

Perfon, that what he then faid, fhould not rife

againft him in Judgment ; and I think he was
told, If he dealt ingenuoufly, he might expect

Favour, or to that Effect. I do, for the faving

of Time, mention it to you, to confider how far

the Houfe may give him Security, that what he
here fays fhall not rife up in Judgment againft

him ; and that if he dealt ingenuoufly he might
expect fome Favour from this Houfe.
Mr Harley. You areupon the niceftThing, in

its Nature, that poffibly can come before you. I

think before you call him in, it ought to be un-

derftood that the Queftions be very plain.

Mr. jVJanley. I think you have been well moved
from the otherSide, That we fhould t\ot read this

Paper to Sir John 'Fenwick: And I amof that Opi-

nion from this Confideration, befides what hath

been mentioned : We are here in a Judicial Capa-

city as well as a Legiflative ; and this Paper I take

to be an Examination made upon SirJohn Fenwick j

and as my Memory ferves me, fome Things he

fpeaks of as Matters of Fact, which he dees posi-

tively affert ; which being contained in the fame
Paper with other Matters of Hearfay, if you
fhould read that Paper to him, and afk him a

Queftion, Whether that be his Paper? That, I

doubt will be contrary to the Rules of Law : For
it will beafking, Whether this Information againft

himfelf be true or falfe ? And I think it does not

become the Dignity and Honour of this great

Affembly, to afk him any Queftions that may
make him accufe himfelf.

Mr. Vernon. I would obferve to you, that he

has not confidered thefe two Papers : The firft of

thefe Papers I think the Bill refers to, and that is

under Sir John Fenwick's Hand: and there he does

charge nothing at all upon himfelf, but it is an Ac-
cufation upon the Perfons named. In the firft Pam-

per he does fay, There was a felect Number to

manage the Affairs of King James, and

was fent over, but they are not named ; and af-

terwards he went about to explain it in the fe-

cond ; and the Bill referring only to the firft, I

fuppofe you will confine your felves only to the

firft Paper.

Mr. Chancellor of the Exchequer. I would thinko.f

fome Way to reconcile thefe Things you are gor
ingupon: For though Gentlemen are in the Right

to prefs for thefe Queftions ; yet I do not think it

the Bufinefs before you. Therefore I think you

fhould acquaint Sir John Fenwick, that this Paper

hath been prefented to you, which this Houfe hath

thought falfe and fcandalous: But before he goes

away, this Houfe has a Mind to hear what he

would fay to it ; and let him fay what he would

upon that, then you would not lead him by any

Queftion. The firft Perfon that is named I have

a great Refpect for, and am as willing he fhould

be vindicated as any. The firft Queftion that you

afk him is, What he knows of my Lord Godol-

phin? But that you fhould literally afk him Que-

ftions, as the Paper ftates it, I don't think it pro-

per for this Affembly to afk ; for there are Facts

beyond the Act of Indemnity, many of them. Af-

ter you have done with the Paper, I have fome

Queftions to afk him : I take thefe Matters to be

falfe ; but I fhall have fome Queftions to afk him

which I believe will prove true.

Mr. Bridges. Before you call in Sir John Fenwick^

I would offer one Thing to your Coufideration : I

think that Paper you are upon is written with

Sir John Fenwick's own Hand. Why may it not

be fit for you to afk SirJohn Fenwick, if that be his

Hand ?

Members. No, no.

Mr. Speaker. Is it your Pleafure that Sir John

Fenwick be called in ?

Which Queftion being put, it pajfed in the Affir-

mative. And he was brought in without his

Counfel.

Mr. Speaker. Sir John Fenwick, this Houfe does

underftand that you have given in Informations

againft feveral Perfons of great Quality, that have

been in the Government ; and they do expect

from you, that you fhould deal clearly and can-

didly with them, and give them an Account of

2 what
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what you know in relation to thofe Perfons. I

am commanded in the firft Place, to afk you,

W hat you know of my Lord Godolphin, in rela-

tion to this Matter ?

Sir John Fenwick. I am under a double Profe-

cution for my Life : I know not but what I fay

may turn to my own Prejudice: I hope the Houfe
will no.t think it Obftinacy in me -, and fince this

Houfe have done me the Favour to hear me by
my Counfel, I hope they will pleafe to confider

What they have faid.

Mr. Speaker. No doubt the Houfe will confider

what you have faid by your Counfel, that is, in

reference to your own Defence-, but they do ex-

pect from you, as I told you before, That you do
deal candidly with them in what you know of this

Matter.

Sir John Fenwick. Sir, I am under Profecution

for my Life : and, I hope, the Houfe will pleafe

toconfider, That I know not whatlnconveniency

may come upon 'me by it •, and, I hope, the Houfe
will excufe me, for I do it not out of Obftinacy,

but for my own Prefervation.

Mr. Speaker. You would do well to advife your
felf well in this Matter -, 'tis of great Concern-

ment -, the Favour of this Houfe, if you deferve

it, may be of great kindnefs to you. I have only

in Command to tell you, what the Houfe expect,

and you are to confider how to anfwer it.

Sir John Fenwick. I hope the Houfe will not put

me upon any thing that will hurt my felf : I

fhould be forry to incur the Difpleafure of this

Houfe, but I hope they will confider my Con-
dition •, and I am fure the Juftice and Honour of

the Houfe isfuch, That they will not prefs any
Man to do any Thing that may hurt himfelf.

Mr. Speaker. Sir, if you pleafe to withdraw.

Accordingly Sir John Fenwick zvithdrew.

Lord Cutis. I would humbly propofe fomething

to you to fave your Time, and remove thislncon-

veniency. The Houfe have heard what Sir John
Fenwick fays

-, I can't but fay, that in Mattets of
Blood we can't be too tender-, but that I would
propofe to you, if this Houfe approve of it, is

this -, Suppofe you wave the whole Matter to the

laft Moment of paffing your Bill, and then I mail
have fomething more to fay to you in the Mat-
ter.

Mr. Clerk. Nov/ I dunk it very proper for you
to proceed in your legiflative Capacity. I am
glad the Houfe have taken fo much Pains in the

Examination of the Matter ; and it is no fmall

Satisfaction to me, That the Gentleman was
brought to the Bar upon this Enquiry ; very

probable, another Time may induce him more
to comply than he does at prefent ; though, if

I may fpeak my Opinion, there is little hope
of the Gentleman's anfwering your Expectation
here : And I think the firft thing you are to do
now, is to Read your Bill.

Mr. Pultney. One of the Allegations of the Bill

is, That his Trial was put off upon feveral repea-

ted Pretences ofmaking a Confeffion. The Coun-
fel tor the Prifoner took notice, That that Alle-

gation was not proved : The Counfel for the Bill

told you, They mult refer to a v/orthy Member of
this Houfe, who could prove it -, the worthy
Member is Mr. Vernon. I luppofe, before you en-

ter into a Debate, as there will be after the fecond

Eeadii g of the Bill, Gentlemen willdefireto have

all the Evidence. And I find your Orders is, That
Mr. Vernon do give in his Evidence while Sir John
Fenwick is at the Bar -, and therefore I humbly
move, That Sir John Fenwick may be called iit

while Mr. Vernon gives his Evidence.
Mr. Speaker. I fuppofe if Mr. Vernon gives Evi-

dence, you will call in the Counfel.

Members. Yes, yes.

Mr. Speaker. Pray then hear the Motion that
hath been made. Shall I put the Queftion, That
Sir John Fenwick and the Counfel be called in,

while Mr. Vernon does give his Evidence ?

Which Queftion pajjed in the Affirmative ; and Sir

John Fenwick, and the Counfel on both Sidesy
were brought in.

Mr. Speaker. Gentlemen, you that are of Coun-
fel of both Sides, the Houfe, before they proceed
any further, was willing to hear the Teitimony
of a worthy Member of this Houfe, which has not
yet been given ; and they are willing that Sir John
Fenwick, and you, fhould be prefent while it is

given. Mr. Vernon, will you pleafe to acquaint

the Houfe, &V.
Mr. Vernon. Ifl underftand the Counfel for the

Bill aright, that which they did appeal to me for,

was about the protracting of Sir John Fenwick's

Trial, and upon what Pretence it was. The Ac-
count, Sir, that I can give of it, is this: That
Sir John Fenwick?s Trial was put off, will appear

beft from the frequent Adjournments of the Sef-

fions at the Old-Bailey for fix or feven Weeks to-

gether. For when Sir John Fenwick was commit-
ted to the Tower (which was, as I take it) on the

19th of June, there was, I believe, a Seffions to

be held foon after ; for, as I remember it, the firft

Application that Lady Mary Fenwick made for

putting off Sir John Fenwick's Trial was upon the

30th of June; and the Petition was, That he

might have fome Friends come to him to advife

him how to make his Application to the King :

On the 30th of June, or about that time, my La-
dy Mary Fenwick did firft propofe, That fomebo-

dy fhould be fent over from Sir John Fenwick to the

King upon fome Matters of Importance, but did

not declare what they were \ but only that fhe

v/as told there was fuch Matters, and fhe had a

proper Perfon to fend, and would acquaint the

Lords Juft ices with the Man, if he might have

leave to go to : But afterwards my Lady Mary Fen-

wick faid fhe could not provide a Perfon fo foon -,

and, I think, the idofJuly, fhe came and offered

to go her felf, and faid, if it was not as much
for the King's Service, as Sir John Fenwitk's Bene-

fit, fhe would not undertake the Journey. She

had leave to go, and would have capiculated, that

the Trial fhould be put oif till (lie returned ; but

the Lords faid, when fire fhould return, would de-

pend upon her Fleafure; but they would write

to the King at the fame time, and give notice of

her Intention, and that the Trial fhould not go on

till they had an Anfwer of their own Letter.

There was a Paffage in the Tranfport-Ship going

to Holland, and my Lady Mary Fenwick denied to

fpeak with Sir John in private, in Order to her

journey •, the fame Night fhe came back again,

and faid, fhe had confidered of it, and faid, fhe

would not go ; and feveral Reafons fhe gave.

Upon the 7th of July thece was a n jble Lord that

was in the Commiffion for the Ad.uiniitration of

the Government, faid, he had had an Application

made
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made to him from another noble Peer, my Lord

Carlisle, who defired that he would go to Sir John

Fenwick, for he had been very earned to fpeak

with him. That noble Lord did acquaint the

Lords Juftices with it, who acquiefced in what he

thought fit to do in the Matter.

He went the fame Day to Sir John Fenwick, and

the next Day the Lords Juftices met again •, he

then told he had been with Sir John Fenwick, and

that Sir John Fenwick had told him, he had fent

to the King ; for he did not allow it ihould be

ptherwifecommunicated. My Lords then thought

it was 'fit to ftay for the King's Anfwer. This

was the 7th of July ; and by what Accident I know
not, but no manner of Account came till the 7th

ofAuguft, that the Letter was received •, but the

7th of Auguft, the Letter was acknowledged to

be received •, and the Anfwer that then came to

it, was, That the King had not received any great

Satisfaction by the Meffage •, (I know not what it

was) but that Sir John Fenwick fhould be tried ;

but withal, that noble Lord acquainted my Lords

Juftices, That the King was pleafed to write to

him, That what Sir John Fenwick had to fay fhould

be fent him in Writing. It happened at that time,

that the Judges were upon their Circuit : and

there being the King's Directions to receive what

Sir John Fenwick had to fay in Writing •, that

noble Lord did undertake to go again to Sir John

Fenwick; and, Ifuppofe, he did receive fomething

from Sir John Fenwick, which he fent to the King:

When the Anfwer to that came it was in Septem-

ber, and that noble Lord was at the Bath ; and fo

it required a little time -Why then it appeared,

That the King's Direction was, That what Sir

John Fenwick had fent to the King, he mould prove

it ; and he fhould likewife fhew his Ingenuity in

Confefling what he knew of any other Defigns

againft the Government: And the iothof Septem-

ber, as I take it, I was directed to go to Sir John

Fenwick, who was then in the Tower, and to

acquaint him with this Meflage from my Lords

Juftices. SirJohn Fenwick's Anfwer was, That he

had no more to fay, or fome words to that effect

;

and then he muft prepare for his Defence as well

as he could •, but if he could fpeak with that no-

ble Lord, he fhould be glad to do it; but he was

not come from the Bath, and Direction was then

given for his Trial. Again in the mean time that

noble Lord did come, and he did go to Sir John

Fenwick, and he brought an Account from him,

That Sir John Fenwick would prove to the King,

and make out what he had faid ; and was ready

to give the Lords Juftices Satisfaction: And upon

that, I was fent to Sir John Fenwick ;l carry'd the

Meflage in Writing, which you may fee when you

pleafe ; and it was to afk him, Whether he was

willing to make outby Proof, What he had already

faid to the King ; and whether he was ready, in

Compliance with the King's Directions, to give the

Lords an Account of what he knewofanyDefign
againft the Government? I carry'd Sir John Fen-

wick this Meflage, and he returned an Anfwer in

Writing, That he was ready to make out to the

King what he faid, and would acquaint the Lords

with all the Matter, that hehadnotobfervedtothe

King-, (his Arraignment was then to have come
on the 17th) but he did dictate a Paper which was

brought to the Lords, which they thought fit to

be fent to the King ; and the Trial was put off as

to that time ; And before an Anfwer from the

King came, it was (I believe) the beginning of

Oilober : And this is the Account I have to give
you.

Mr. Speaker. Gentlemen, youconfider that this

Evidence is given, with Relation to that part of
the Bill, that fets forth, how Sir John Fenwick had
delay'd his Trial by Offers of Confeflion. You
have heard what the Evidence is •, if you have any
thing to obferve as to that Point, you may fpeak
before you withdraw.

Sir Tho. Powys. As to this Matter, I can only
fay, That in it felf at leaft, according to our
Rules of Law, it is not, in any degree, Trea-
fon : What you will conftrue it to be, I can't

tell. We think it is only what is very ufual

when Perfons are under an Accufation ; they
will put off their Trial as long as they can :

Perhaps their Witneffes may be out of the way,
or fomething elfe may be the Reafon of it, and
it does not carry any Crime in it felf ; at leaft,

not of the Nature that this Bill is of.

Sir Barth. Shower. We do think, withSubmif-
fion, that, confidering the Nature of the Bill, and
the particular Cafe of Sir John Fenwick, will (in

fome meafure) anfwer this Fact : I take this

fingly in it felf, as it hath been obferved, not
to confift with Honour; but it does not import
a Crime, for any Man to ufe little Infinuations

to put off his Trial. But, fuppofe it was un-
lawful, or that which they call prevaricating

;

I hope it is far from making him guilty of
High-Treafon, which is the greateft Crime this

Bill defigns to pafs Sentence for ; and, I hope,
you will confider, if it be an Offence, 'tis fo

at Common Law ; and the fame Evidence will

prevail to bring Sir John Fenwick to condio-n

Punifhment by the common Methods. And°if
it be no Offence, I hope you will not by a
Law make it an Offence, fo as to inflict the
greateft Punifhment for this Artifice.

Mr. Speaker. Mr. Serjeant Gould, Have you
any thing to fay ?

Mr. Serj. Gould. No, Mr. Speaker.

Mr. Speaker. Then withdraw.

And being withdrawn^

Mr. Shane. I propofe it to you, Whether, ifthe

Paper be Evidence, it fhould not be read in the

Prefence of the Prifoner ?

Members. No, no.

Then the Queftion wasputfor Candles, whichpajfed
in the AJfrmitive, and they were brought in.

Ordered, That the Counfel be difcharged any fur-
ther Attendance at this time.

Mr. Methwen. There can be no Debate previ-

ous to the reading of your Bill. I defire the Or-

der of the Day may be read.

Accordingly the Order of the Day for reading of.

the Bill afecond Time, was read by the Clerk.

Then the Bill was read afecond Time by the Clerk.

And being afterwards opened by Mr. Speaker, and

Mr. Speaker having expeiled for fome Timer

and no Member rifing up to fpeak

;

Mr. Speaker. Shall I put you the Queftion of

Commitment?
Sir
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Sir Tibo. Dyke. Sir, I hope you will not put the

Queftion of Commitment 'till fome Exception is

made to the Bill ; I am fure it is as liable to Ex-

ceptions as any Bill that hath been brought in a

great while : 'Tis a tender Subject to fpeak of,

the Pretence of the Bill being for the Prefervati-

on of the King and Government : And if I

thought it was really fo, I fhould be heartily for

it ; for I think there is no Comparifon between

the Value of the King's Life, and that of private

Perfons : But that hath been often faid, but not

proved •, therefore, I think, I may tell you my
Reafons why I am againft the Bill. That the

Parliament hath a Power to make fuch a Law,
is agreed ; but I think it ought not to be ufed

but upon extraordinary Occafions, when Great

Perfons are concerned, that can't be otherwife

brought to Juftice, and when Crimes do not fall

under the Denomination of the Law, which is

not the prefent Cafe. This Cafe is, That a

Gentleman is charged with Treafon •, and 'tis

proved but by one Witnefs ; though the Counfel

did fay, That a Confult to levy War was not

Treafon. Now either it will not be the Crime

that is alledged, or it is not proved. Here you

are Judges, Profecutors, Witneffes and jury : I

would know in what Country it is fo ? Befides,

the Witneffes are produced here, and not fwornj

and upon the whole, there is but one Witnefs.

Sir, I am againft the Bill, and againft it, as being

of dangerous Confequence.

Mr. Pultney. This Matter before you is of fuch

a Nature, that as a Debate is rifing upon it, I

hope all Gentlemen will hear one another with

the greateft Attention that may be.

The worthy Member admits you have a Pow-

er to pafs the Bill, and I do not find that con-

tefted by any Body ; though (with Submiffion)

the latter Part of what he faid, contradicted what

he admitted at firft j but fince that is fo much
agreed, I fhall fay but little to it, and that is

this, That without fuch a Power as this, any

Government would be imperfect, and would want

a fufficient Power for its own Prefervation, upon

extraordinary Occafions. You have been told,

this hath been an untrodden Path ; but, I believe,

Gentlemen are pretty well fatisfied it hath not

been fo untrodden, and many Precedents of that

kind have been quoted ; and the Counfel againft

the Bill have admitted, That there have been

frequent Precedents. An Objection hath been

made to fome of them, That they were made
in ill Reigns ; but I take it to be no Objection,

That the Precedent was made at one Time or

another, fince 'tis agreed, that we have fuch a

Power, and that that Power hath been executed.

The chief Matter before you is, Whether in

the prefent Cafe, there is fufficient Ground for

you to exert that Power ? And upon that, give

me leave to obferve the Nature of the Crime of

this Gentleman, and the Evidence that hath been

brought to prove him guilty of that Crime.

His Crime is High-Treafon, the higheft Crime
in the Law : 'Tis for confpiring the Deflruction

of the King, and the Overthrowing of the Go-
vernment. The Overt-Act which the Bill tells

you (and which is mentioned in the Indictment)

is his inviting in a French Force, in order to ac-

complifh his Defign. If this Crime would admit
of Aggravation, fome other Parts of the Bill

would aggravate it j but I think it will admit of
none. The Counfel at the Bar made a Doubt,

Whether or no, that which was laid in the In-
dictment, did amount to a fufficient Overt-Act of
High-Treafon ; and his Argument he drew from
a Book that hath been put out by a learned Gentle-
man of the Houfe • but the Gentleman could ea-
fily have anfwered himfelf ; and, I prefume, did
not fpeak his own Opinion. For that Gentleman
did write a Book, called, His Majefty and Go-
vernment vindicated: By which he endeavoured to

overthrow the Arguments in the other Book of
the other Gentleman.
As to the Proof before you, you have had the

Teftimony of Mr. Porter, whofe Evidence hath
been juflified by the feveral Convictions grounded
upon itj and by the Confeffion of feveral Gentle-
men, that have owned the Fact at the very Time
when they have been going out of the World

:

And there hath been no Evidence brought by the
Prifoner at the Bar, that fhould invalidate the

Teftimony of this Gentlemaii. And fo (with
Submiffion) you have one undoubted Evidence^
that does charge the Prifoner with the Fact men-
tioned in the Bill : You have other Proof that

does not come up within the Letter of the Law 5

but you have ftrong circumftantial Proof, that

every Gentleman will apply to his Confcience in

the Judgment he fhall give in this Matter. One
of the Allegations in the Bill is, That he did, by
repeated Promifes of making a Confeffion, from

Time to Time, gain a Delay of his Trial. It is

a great Prefumption, that That was in order to a

Defign that he had of feducing Mr. Goodman, that

was one of the Witneffes ; for it was obferved to

you, what Practice there was in the Cafe, with

the other Evidence, Mr. Porter.

Sir, Gentlemen have obje&ed the Confequences

of making a Precedent : You were very well told

by a worthy Gentleman that fpoke the other Day,
near the Place where I am, That in the Cafe of

a good Parliament, 'tis not to be imagined that

they will make ufe of this Precedent, but upon as

good a Ground as you have now ; and an ill Par-

liament, they will have the fame Reafon, for they

will copy after the fame Precedents that have been

made before, and will not flick at doing of it.

Befides, let Gentlemen confider the Way of

Arguing : I have a Power to do fuch a Thing,

and yet if I have fuch a Ground as is fufficient, I

fhall not make ufe of it : To fay you have a Pow-
er, but fhall not exert it, is as good as to fay,

you have no Power at all.

There were fome Precedents cited by a learned

Gentleman that fpoke againft the Bill, and he

particularly quoted that of my Lord Strafford ;

and the Act of Parliament that repeals that At-

tainder, was in Part read to you : But, S.r, the

Reafons given in that Bill of Repeal of my Lord

Strafford's Attainder, are, That it was obtained

in a tumultuous Manner, which influenced the

Parliament in doing of it ; and that it paffed in

the Houfe of Lords, when moft of the Lords

were abfent : And at laft, the King* when he

gave his Confent, by Commiffion, to the P. Ting

of the Bill, it was with great Reluctancy. 'TiS

certain, all thefe are Reafons that are given; bat

there is not One that queftions the Parliament's

Power of doing it j though upon the Trial,

Gentlemen may remember, there was a Doubt in

the Law, Whether the Evidence was fufficient.

Sir, It hath been urged to you, of what ill Con-

fequence it would be, and how much Injuftice, to

make a Law to punifh a Man ex pojlfaffo ; but

that
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that the Parliament may declare That to be a

Crime, which was not fo before, no Body doubts;

and without that, the Claufe in the 25th of

Edw. III. fignifies nothing •, and I don't imagine

it is a greater Injuftice to fupply in Point of Form,
as to Matter of Evidence, when the Fact com-
mitted by the Prifoner, was againft a known Law,
at the Time when it was committed : And the

rather, if I think that Defect of Form in the

Courts below, was occafioned by the Prifoner.
sTis a Matter of Blood, 'tis true ; but I do not

aim at this Genleman's Life in it ; but any Man
mull believe he mud be concerned in great Mat-

ters, to bring to pafs this great Defign • therefore,

all I propofe by it, is to get his Confeffion, which

in all Probability we might have had, if the other

Witnefs had remained here.

Sir, upon the whole Matter, I do think we
have Power to do this : I do think here is good
Evidence (I fpeak with refpect to my felf) to

think him guilty of this Crime. I do think, if

this Bill does mifcarry, there is the greater!: Blow
that can be given to yourConftitution. And give

me leave to ufe this Expreffion ; I think, if this

Bill mifcarry, it not only turns this Plot upon you,

but makes it impoffible ever to come to the Depth
of any other •, and for thefe Reafons, I am for

committing of this Bill.

Mr. Newport. Sir, I am unwilling to trouble

you at any Time, but more efpecially at this

Time, when I am afraid I am like to fpeak againft

the Opinion of the Majority of the Houfe ; for I

lee Gentlemen are in great hafte for the Commit-
ment of this Bill.

Sir, in this Matter I look upon my felf, as every

Gentleman here, to be a Judge ; and therefore,

I will in this Cafe, as in all others, go according

to the Dictates of my own Confcience : I mu'ft

be faved by my own Faith, and never will pin

my Faith upon another Man's Sleeve : Perhaps it

may be a Weaknefs in my Nature, that I am
very tender in the Matter of Blood ; but I hope

Gentlemen will not be in fo much hafte to com-
mit the Bill ; for De morte bominis, nulla eft cunEla-

tio longa. A Gentleman below faid, the other

Day, it was poffible in his own private Opinion,

he might believe the Prifoner guilty ; and fome
notice was taken of thofe Words: But, Sir, I

would put a Cafe for Argument's fake, and
would have it taken no otherwife ; and I would
go a little farther than that honourable Gentle-

man, and fuppofe that I knew, of my own pri

vate Knowledge, that Sir John Fenwick was guil-

ty ; yet, Sir, with humble Submiffion, as a

Judge, I do not think it ought to weigh oneWay
or another with me ; and will give you myRea-
fbn for it ; for as a Judge, I am to go according

to my judicial Knowledge, and not according to

my private Knowledge. 'Tis a Maxim, Nil re-

fert quid notat Judex, ft non nota formajudicii ; and
it puts me in mind of a Cafe in Hen. IV's Reign

:

Two Men travelled together, and one killed the

other, and the Judge faw it: Afterwards that

.Judge went the fame Circuit, and an innocent

Man came to be tried before him for it ; and yet

the Judge, in that Cafe, was obliged to go ac-

cording to his judicial Knowledge -, all the Judge
could do (the Man being found guilty) in that

Cafe, fays the Book, was, to refpite the Judg-
ment and Execution, and to make Application

to the King for the poor Man's Pardon.

The Evidence that is produced, is firft a living

Witnefs ; the next Evidence, was the Confeffion

of Goodman, taken before a Juftice of Peace ; for

that, truly I did not think Yefterday, it was a
legal Evidence : I am fure in a Court of Law, in

would not be admitted ; but the Houfe was pleafed
to read it, and Gentlemen, when they preffed it,

told us, Read it, valeat quantum valere poteft.

Then if you ftrike this Paper out of the Cafe,
with humble Submiffion, there is nothing left but
the Teftimony of Captain Porter ; and fo then in

that Cafe, you have but one Witnefs. It would
feem a little ftrange, that the Commons of En-
gland, that lately were fo very careful of the Lives
of the Subject, and were fo defirous of paffing a
Bill, that did provide, That where there were
two Species of Treafon in one Indictment, and
one Witnefs to one Species, and another Witnefs
to another Species, that That fhould not be good
Evidence to convict a Perfon of High-Treafon -,

that they fhould be attainting a Man for Treafon
upon one tingle Evidence ! Surely they will fay,

we have mightily changed our Opinions fince laft

Seffions. I fpeak not this upon the Account of
Sir John Fenwick ; I know him not, though I

am not a Stranger to his Character, and I hear
that is none of the beft : I fpeak it as it may be
my Cafe, or any Man's whatfoever. God knows,
we live in an unfettled Time, and how foon a Pre-
cedent of this Nature may turn upon any Man
whatfoever.

Amongft the great Irregularities committed in

the late Reign, I thought that of Mr. Algernoon

Sidney, one of the greateft Strains I faw in Weft-
minfter-Hall ; for there was my Lord Howard a
Witnefs againft him, and the next Evidence was a
Book that he had wrote againft Six Robert Filmore,

which, I think, is printed fince this Revolution,

and I have it in my Study ; and I hope, I fhall not

be hanged for it. That was conftrued to be cal-

culated for a Treafon that hath not been com-
mitted above two Months, and was the fecond

Witnefs to convict him ; but that Attainder was
reverfed, and it was fit it fhould be fo j for I

thought it a hard Strain to convict him upon that

Evidence.

I am very forry this Bill is brought into this

Houfe ; nor can I imagine, after all that hath been

faid by the learned Gentleman, why this Man was
not tried when there were two pofitive Witneffes

againft him. All the Reafon this Gentleman has

told you, is, That he promifed to make an inge-

nuous Confeffion : But any Man might have eafi-

ly feen through this Confeffion, That it was on-

ly an Artifice to abufe the King's beft Friends

;

nay, the rather, when this Gentleman's Brother

had ferved this very Government, but two or

three Years ago, the fame Trick. We know my
Lord Prefton was attainted of High-Treafon, and

then he muft do fomething for his Pardon ; and

he made an ingenuous Confeffion, as he called it,

whereby he accufed mod of the Great Men -, and

when he had a Pardon, though his Confeffion was
under his own Hand, and delivered to the King,

he denied every Word of it ; and what he told,

was to fave his own Life. My Neighbour cited

you feveral Precedents ; I have looked into a great

many of them, they are mentioned in Rujhwortb's

Colleclions, in the great Argument that Mr. St. John

made for paffing the Bill againft my Lord Straf-

ford ; and as to thofe Precedents, all I can fay, is,

I could not have come up to them, if I had lived

in thofe Times. The laft Precedent was of a

2 Cook
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Cook that put Poilbn into the Pot of the Bifhop

of Rochefter: And what did they do ? They did

enact, that he fhould be boiled alive. I have at

great Honour for the prefentBifhop ; but if it had

happened in his Family, I fhould hardly have con-

tented to the like. Judicandum eft legibus non Ex-

emplis. I lhould be glad this Gentleman might

fuffer his due Punifhment •, but I am not, by any

means, fatisfied in the pafling of this Bill : And
as to what Gentlemen fay is the Reafon why this

Man was not tried, becaufe it was thought he

would have made an ingenuous Confeffion ; Sir,

if they have made any Miftake, I will not help

it by the paffing this Bill of Attainder. I afkyour

Pardon for troubling you fo long : I am a Judge

in this Matter, and ought to deliver my Opinion.

I hope no Man doubts but I am as zealous for this

Government as any Man whatfoever* but let

what will come of it, I can't give my Vote for

paffing of this Bill.

Mr. Sol Gen. This is a Bill for Attainting Sir

John Fenwick of High-Treafon : 'Tis the greateft

Crime we know in the Law -, and, I think, the

greateft Crime known in a Government. It is

much greater than Murder, or any thing elfe •, be-

caufe it fubverts the Government, and the Law
whereby thefe Crimes are punifhed } and Perfons

mould be deterred from committing thefe Crimes.

It hath been made a Queftion by the Gentle-

men at the Bar (1 think Two of them) Whether

this Matter that Sir John Fenwick is indicted and

accufed of, is High-Treafon or not ? I muft con-

fefs I heard fomething of it without Doors ; and

that they would make it out, That if he was

guilty of the Matter charged, it was not High-

Treafon. I thought it fomewhat a bold Matter,

but did not think they would have undertaken it

in this Place, though they might have pretended

fome Flaw in the Indictment : But it feems they

have the Authority of a good Lawyer in it ; and

they have quoted one learned Author, as they

pleafe to call him, though I take that for a great

Compliment : I believe they may mean my felf ;

and they have done me foine Honour •, for they

fay, my Lord Chief-Juftice titles was of the fame

Opinion ; and then laid fomething of Dyer. Now
he hath read fomething at large out of that Au-
thor he fpeaks of, and challenges any one tofhew

any Opinion, That ever a Confpiracy to levy

War was High-Treafon within the Statute of

25 Edw. III. Now, I would give a Challenge on

the other Side, That he would fhew me any Opi-

nion before thatTime, or fince, That aDefign to

depofe the King is not High-Treafon within that

Statute. The Author that he fpeaks of, fays that

exprefly in the Matter of my Lord RuJJel, and tells

you particularly ; and in the Government vindi-

cated, which was only an Anfwer as to the Pro-

iecution of my Lord RuJJel, there are feveral

Cafes cited, That a Defign to depofe the King
was High-Treafon, and agreed to by that very

Perfon -, and it always was agreed to be High-
Treafon. Then take the State of this Cafe, and

that of my Lord RuJJel : The great Matter was,

That he fent fome Perfons to view the Guards
(it was faid, in order to feize the King) •, this was
Evidence againft my Lord RuJJel, for a Confpiracy

to levy War: But it was faid, That this was not

fo much a Confpiracy to levy War againft the

King, as againft the Guards. But this is of a quite

different Nature : Captain Porter hath given you
an Account of it, (and I think Goodman's Exami-

Vol.V.

nation is to the famePurpofe ) •, That they met in

Leddenhall-Jlreet, and confulted how to bring King
James back again •, and the only Method they
could think of, was to fend Chamock over to King
James, that he might prevail with the French King
to fend them 10000 Men, and they would meet
him here with 2000 Horfe : And for what Pur-
pofe was this ? It was to bring back King James
again. I would be glad to hear if thofe Gentle-
men that were at the Bar, or any Body elfe, could
fay this was any thing elfe but a Defign to de-
pofe K'mgWillidm :

.
And they can't mew me one

Lawyer's Opinion, but that defigning to depofe
the King, was ever called imagining the Death
of the King, within the Statute of 25 Edw. III.

The firft Refolution of this Matter was pretty
early; I think it was Hen. IVth's Time, and that
was pretending Richard II. was alive, , and that

he was the lawful King : So that the Matter is

Treafon, as it is charged in the Indictment.

Then, as to the Precedent, That'tis an ill Pre-
cedent •, I muft confefs I am not afraid of a Pre-
cedent of this Kind : I mould be glad if thefe

Gentlemen lhould turn back, and fee how many
Attainders have been by Act of Parliament. But
I dare fay, there have been more Men deftroy'd

by the irregular Judgment of a Commiffion of
Oyer and Terminer, than by all the Acts of Par-
liament, whether legal or illegal.

As to what they fay of my Lord Coke, who
mentions the, Attainder of my Lord Cromwell
and Sir J. Mortimer ; the Gentleman pretends to

repeat my Lord Coke's Words at large ; but he
did not deal fo well as he ought to do by you ;

for he fhould have told you all my Lord Coke

tells you •, That Cromwell was never brought to

anfwer, never permitted to fay any thing for him-
felfi neither in Parliament, nor where he was.

Now, pray Sir, is this the prefent Cafe? Hath
not Sir John Fenwick been heard by you ? I would
be glad that Gentleman, or any Body could fhew
me, that any Perfon hath fo fair an Hearing be-

fore Commiffioners of Oyer and terminer, as Sir

John Fenwick hath had before you. As to Sir

John Mortimer, 'tis much of the fame Nature :

My Lord Coke fays, there was a Jealoufy of Sir

John Mortimer's pretending to the Crown ; and

becaufe they fufpected him, they did give out,

that he faid, That the Earl of March was Heir

to the Crown ; and if he did not, he would pre-

tend to it himfelf, fc?r. Now, fays my Lord
Coke, this was but a bare Pretence, and nothing

die : He fpeaks as if he did not ever think him
guilty of thofe Words, and fays, having indicted

him, they not being able to proceed that Way,
they made it good by Act of Parliament, and he

was condemned : So that what my Lord Coke com-
plains of, isj That thefe Perfons fo condemned
were never heard ; and if this be the Truth of the

Matter, thefe Precedents (with Submiffion) have

no Affinity with yours. But I believe this may
be faid in this Cafe, Sir John Fenwick hath been

heard, and that more than ever any one in Par-

liament was before, in a capital Matter.

As to the Cafe of my Lord Strafford, he had

Counfel afligned him to ftand by and hear, but

not to prompt him. If there arofe any Point of

Law, he was to propofe the Matter to the Lords,

and the Counfel was to affift him by their Di-

rection. And in the Cafe here before you, you

have allowed Sir John Fenwick Counfel, not only

to affift him in Point of Law, but to affift him in

O Point
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Point of Fad tod. They have made Anfwer for

him ; fo that I fay, he hath been tried fairer than

any Man ever was in Parliament, be it upon Bill

or upon Impeachment, that is, as to the Matter

of Precedent. Then it hath been faid, This

would not be good before the Judges. I muft

confefs it •, but the Evidence Captain Porter gave

of his own Knowledge of Sir John Fenwick, eve-

ry body will agree is what the Law will allow

guilty : I do own, if any Gentleman think he is

not guilty of Meeting at the King's Head in

Leadenhallftreet, or at Mrs. Mounljoy's, for the

Purpofe given in Evidence, he ought tobeagainft
the Bill ; but I think, every Man that is of that

Opinion ought to be for the Bill. I am one of
thofe that think he is guilty, and therefore am
for Committing the Bill.

Mr. Harcourt. I can readily agree with the

But he is but a fingle Witnefs, and you ought Gentleman that fpoke laft, that High-Treafc

not to proceed upon the Evidence of a fingle

Witnefs. Let us fee how the Law (lands upon

the whole Matter : You have made an Act of

Parliament laft Seflions, and I own the Law was

before that, That there mould be two Witneffes

in Cafe of Treafon ; but all that goes no farther

than to Trials in xht Kings Bench, and Commiffi-

ons of Oyer and Terminer, and Goal-Delivery.

And if you look upon thofe A<ts, 'tis very plain;

for they refer moftly unto the Judges, what they

fhall do in fuch and fuch Cafes : But then you will

fee what is the Reafon of making thofe Rules •, I

think there was good Reafon that you mould not

the higheft Crime in the Law ; and further, That
the Matter of the Indictment that is mentioned
in the Recital of the Act is undoubtedly Iligh-
Treafon •, and I am fure he will agree with me in

one Thing alfo, That the greater the Crime is

that any Perfon isaccufed of, the clearer the Proof
ought to be by which he is convicted.

Some Gentlemen have begun their Difcourfe

in relation to the Power ; but fure 'tis rib Argu-
ment, becaufe I can do a Thing, therefore I will

do it ; becaufe we have Power to repeal Magna
Charta, and all other fubfequent Laws, which
have been made in favour of Life and Liberty,

out that Power in Perfons below, that you have and Property, by the fameConfequence we ought

in your felves : You give them Rules to proceed

by, and they are to keep up ftrictly to them •,

you may act by other Rules. 'Tis one Thing

when I command my Servant to do fuch a thing,

and another thing when I act my felf. And there

is a Difference when a Judicature is by few, and

when 'tis by many , the Law puts a greater Con-

fidence in many than in a few. The ordinary Tri-

al is by twelve Jurors ; but if it be a Matter of

an high Nature, as an Attaint, then it fhall be by

to do it : A better Reafon muft be given me be-

fore I confent to this Bill.

Then for the Precedents, 'tis faid, There have
been many, and many have been mentioned

;

and if I thought it worth while, I would mention
many more you have not heard of. As for Pre-

cedents in general, they are fo far imitable as

they are grounded upon true Reafon, and agree-

able to Juftice ; but I don't remember any one
Precedent of this Nature, for a Perfon in Cufto-

Twenty-four ; and you do prefer a greater Number dy, forth coming, to be tried, yet to be Attainted

in every thing to a few. 'Tis faid, Though a

Judge do think in his Confcience a Perfon guilty,

yet he ought not to makeufeof that private Know-
ledge •, and a Cafe was quoted out of Hen. IV.

but I think that Judge might have behaved him-

felf fomething better than he did ; and fure I am,

now he would be blamed. I do not fay, that a

Judgeuponhisprivate Knowledge oughtto judge;

he ought not ; but if a Judge upon the Bench

knows any thing, whereby the Prifoner might be

acquitted or convicted (not generally known) then

I do fay, he ought to be called from the Place

where he fate, and go to the Bar and give Evidence

of his Knowledge ; and fo the Judge in Hen. IV's

Time ought to have done, and not to have fuffered

the Prifoner to have been convi&ed, and then get a

Pardon for him ; for a Pardon will not always do

the Bufinefs ; for there may be a Forfeiture that the darling Privileges ; or per Legem Terre, which in-

King's Pardon doth not reftore. But though we eludes Impeachments in Parliament ; but if it be

without a Trial at Law, but what has been uni-

verfally branded •, and they all feem to be Re-
proaches even to thofe ill Reigns in which they

were ufually made ; and rather to be marked out

as Rocks for us to avoid, than Patterns for our
Imitation.

Before I particularly mention the Facts how
they ftand before you, I would beg leave to ob-
ferve upon the general Method of your Proceed-

ings, and tell you what ftaggers me in it.

I have often heard this called a Trial, and that

we are the Judges •, the Gentleman that fpoke laft

gave us another Title, and told us we were the

Jury alfo. I know no Trial for Treafon but what
is confirmed by Magna Charta, per Judicium Pa-
rium, by a Jury, which is every Englijhman\

Birth-right, and is always efteemed one of our

act as Judges here, do we act only as Judges ? I

thought we were as well Triers of the Fad as

Judges. There is this Difference between the Ju-
dicature of Wejiminfler-Hall and this Court ; they

are to judge upon a Fact found by a Jury •, but we

a Trial, 'tis a pretty ftrange one, where the Per-

fon that ftands upon his Trial hath a Chance to

be hanged, but none to be faved. I can't tell

under what Character to confider our felves, whe-
ther we are Judges or Jury-Men : I never heard

act both the Part of a Jury in trying, and alfo of of a Judge, I am fure not of a Jury-Man, before,

Judges in judging what the Fact amounts to : So but he was always upon his Oath : I never heard

that if a Jury-Man may make ufe of his private yet of a Judge, but had Power to examine Wit-
Knowledge to acquit a Prifoner,as (I think) no body

doubts but 'tis his Duty to do, then every Gentle-

man in this Houfe may make ufe of his private

Knowledge to acquit the Prifoner, or convict him.

I confefs, for my part, I am fatisfied, that Sir

John Fenwick is guilty of this Crime for which he

ftands accufed. I do think this Crime is Hipji-

neflfes upon Oath, to come to a clear Sight and
Knowledge of the Fact : I never heard of a Judge,
but if a Prifoner came before him, the Prifoner

was always told, he ftood upon his Deliverance,

and had not only a Power to condemn the Guilty,

but to fave the Innocent. Have we this Power ?

Suppofe upon fuch a Trial as this (if it muft be

Treafon •, I think there is no danger of a Precedent called fo) it may fo happen, that a Perfon that comes
in this Cafe, if you convict him, being convinced before us, fhould be the innocenteft Man in the

upon the Evidence you have heard, that he is World ; what Judgment is it that we can give,

for
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*or fo much as fuch a Perfon hath made his Xnno-

cency fully appear ? Is the Speaker, by his War-
rant, to fend him back again to Newgate? You
can't difpofe of him otherwife, though you were

fatisfied of his Innocency : But in fuch a Cafe, the

Party muft undergo a double Trial, which is con-

trary to all the Rules I have heard of. If I am
a Judge in the Cafe, I beg leave to tell you, for

my own Juftification only, what a Definition I have

met with of a Judge's Difcretion : My Lord Chief-

Juftice Coke fays, 'tis difcernere per Legem ; and

by that Difcretion I beg leave to confider this Cafe

:

If Judges make the Law their Rule, they can ne-

ver err •, but if the uncertain arbitrary Dictates

of their own Fancies, which my Lord Coke calls

the crooked Cord of Difcretion, be the Rules they

go by, endlefs Errors muft be the Effect of fuch

Judgments.

As to this particular Cafe, I did expect from

the Gentleman that fpoke laft, that he would have

told you there was a plain Evidence, why you

fhould go on to the Palling of this Bill ; but in-

(lead of that, I am furprized to hear a Thing
mentioned, That in Parliamentary Proceedings a

Man may be hanged by one Witnefs j certainly

that is not to be taken for granted.

As to this particular Cafe, I would take Cap-

tain Porter as upon his Oath, for Suppofition : You
have oneWitnefs againft Sir John Fenwick ofHigh-
Treafon •, and, with your leave, I defi re to examine

what you have more in this Cafe.

Yefterday you voted a Paper to be read, Good-

mans Narrative or Examination ; 'tis a different

Cafe now you have it before you to determine

upon. Yefterday the Queftion was only for hear-

ing •, but Gentlemen now confider how far they

ought to believe it, and the other Evidence we
heard. And firft, there is fome Evidence that

Clancy tampered with Porter, and gave him a Sum
of 300 /. and fo they would infer, becaufe Porter

was tampered with to be gone, therefore Good-

man was. It was told us further (and I defire I

may be informed if I am miftaken) That Clancy

faid, he came from Sir John Fenwick, and after-

wards my Lady Mary Fenwick faid fhe would make
good what Clancy had faid ; and from thefe Ar-
guments they prefume, that Sir John Fenwick knew
of it. Give me leave to tell you a Rule I never

heard contradicted, That Prefumption is to be

made in favour ofLife j but to prefume a Man guil-

ty becaufe Porter was tampered with by another,

becaufe he faid it was by Sir John Fenwick's Order ;

fhall we prefume Sir John Fenwick did it ? Is Hear-
fay to be Evidence ? Or is a Man to be had to the

Gallows upon Prefumption ? How often, and with

how much Reafon have we heard Exclamations

againftjudgments upon Prefumptions,Innuendoes,

conftructive and accumulative Treafon ? &c.
Gentlemen, there is fome further Evidence ;

and that is, of what was fworn at Cook's Trial,

and fome Gentlemen thought fit to have the Re-
cord read, and an Examination of what was fworn
there. I can never go fo far as to think it rea-

ibnable, That what Evidence hath been given in

one Cafe fhould affect another Man •, but all this

is to be anfwer'd, by calling it Parliamentary
Proceedings. We doubt 'tis no Evidence in the

Courts below, but they are mentioned with fome
kind of Difdain, as very inconfiderable. In this

Cafe, I beg leave to fay this in their Vindication,

That whatever the Rules in JVeftminJler Hall are,

'tis not therefore Reafon becaufe 'tis a Rule ; but

Vol. V.
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becaufe 'tis Reafon, and Reafon approved of by
long Experience, therefore 'tis a Rule; and if

they make their Rules for that Caufe, I hope
that is a Caufe why we fhould imitate them : But
I would tfot have thofe Rules thought Matters of
Form, but Subftance, or more properly Part of
the Law it felf.

Upon the whole Matter ; if no Gentleman will

give us a Reafon why this is Evidence, but one
Witnefs, and that not upon Oath; and if we are

to come to our Parliamentary Difcretion to fupply

that Defect, the Want of the other, 'tis a Difcre-

tion I will difclaim all the Days of my Life. And
I hope you will reject the Bill.

Lord Cutts. If, Sir, the Gentleman that fpake

laft had been fpeaking to Weftminjier-Hall, I

fhould think that he had fhewed a great deal of

Reafon, and fpoke with a great deal ofJudgment

;

but fince I think you are here upon a quite dif-

ferent Foot ; I fhall not follow him (becaufe I will

not unneceffarily detain you) to anfwer every Par-

ticular.

I remember, when the Counfel for the Prifoner

firft fpake, they took notice to you, That Prece-

dents were procreative, and one begat another, and

they are apt to multiply ; therefore I do think,

'tis of the higheft Moment to you, what Prece-

dent you make to Night: And if any Gentleman

can be fatisfied, That the Precedent of paffing

this Bill, will be of worfe Confequence than the

Precedent of not paffing it, I fhall humbly fubmiu

I do think, Sir, the Matter before you is of the

higheft Importance ; and I muft confefs, 'tis with

a great deal of Satisfaction to my felf, that I do

fee Gentlemen feem to apply themfelves with a

great deal of Serioufnefs to this Debate. Sir, I

fhall not pretend to make a particular Anfwer to

what the Counfel for the Prifoner did fay ; as to

the Precedents of Acts of Parliament, I think this

Anfwer is fufficient at prefent for that, That if

we have no Precedent we are under a Neceffity of

making one. It is told us, That of all the Prece-

dents none will juftify us in this Proceeding ; but

at the fame Time it muft be confidered, That we
are in a Cafe, the like to which never yet happen-

ed in England.

The firft Thing I fhall apply my felfjo, is the.

Jurifdiction of Parliaments ; and truly, I thinkj

it will be very neceffary to fay a little upon that.

I have heard none call this Power in queftion, the

Thing fpeaks it felf ; 'tis the Legislative Power,

and the Etymology of the Word cells you what

it is : 'Tis a Power that can make Laws, and abo-

lifh them ; a Power that is fuperiour to all other

Powers whatfoever, and we are part of that Legi-

flative Power ; and therefore I fhall fay no more

to that, it being a Matter agreed, That we have a

Power to proceed in this Matter. Now I will

take leave to obferve fomething as to the parties

lar Cafe before you.

Though a Gentleman that fpoke fome Time
fince, did fpeak to you of the Nature of the

Crime-, yet, with Submiffion, I think there remains

fomething to be added to what he faid. The
Confpiracy of which Sir John Fenwick to me ap-

pears guilty, is not only againft the Life of the

King, not only to depofe the King, not only a

Confpiracy to raife a Rebellion, but at the fame

Time to contrive an Invafion from France, and

bring in a foreign Power. I know not what bet-

ter Expreffion to tell my Thoughts in, than by

ufing a Term which Phyficians life, in fom clefpe-

O 2 rate
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rate Cafes; they tell you, there is a Complication

ofDiftempers ; and I think this is a Complication of

Treafons : This is the highefl Crime, and it is

attended with all the aggravating Circumftances

this Crime can admit of. Now, in giving our

Opinion, and patting our Judgment upon this Mat-

ter, I think there are two Considerations ought

to guide us: There is a Confideration we owe to

the Prifonerthat is brought before us-, and ano-

ther Confideration which we owe to the common
Security. As to the Firft of thefe, it being a

Matter of Blood, wherein the Life of an Englifo-

man, the Life of a Man of his Quality and Figure

is at 'flake, we ought to proceed with all the

Calmnefs that is poffible ; and I do agree, if there

was nothing but Prefumption, that ought to be in

favour of Life. But pray let usconfider how this

Matter ftands: Let me defire thofe Gentlemen

that are of Opinion we ought to have fo much
Tendernefs for the Prifoner, to lay before them

another Scene, and Sort of Confideration, at the

fame Time. Idoconfider the Hardfhip (if I may
ufe that Expreffion) of paffing this Sentence ; 1

do confider what a Condition we had been in, if

the Contrivance that was laid had taken Effect. ;

that is the weightier!: Part of the Matter before

you: And tho' it was difappointed then, I know
not how far off 'tis at prefent ; this ought really

to weigh with you. And I hope I may take leave,

upon this Occafion, to obferve to you, what one

of the wifeft and belt of the Romans faid upon an

Occafion of this Nature ; he tells you, That a

Man that would confider his Duty aright, mud
confider the Matter in all its Parts and Circum-

ftances; and when that isdone, muff act adequate,

as well to the Community, as to himfelf and his

Neighbour. I would apply that to the prefent

Cafe ; and would defire thofe Gentlemen that ex-

prefs fo much Tendernefs in this Cafe, to have

fome for the Government, and themfelves.

It was told you, That the Prifoner before you

does not ftand convicted of any Crime: It was

told you at the Bar, That the moft we ought to

pretend to, is no further than to leave him in the

Condition we found him : I think, with Submif-

fion, the Prifoner ftands Convicted ofHigh-Trea-

fon, with the higheft Conviction upon Earth, and

that is, the general Confent of all Mankind ; for

1 will be bold to fay, I do verily believe, that there

is not one Gentleman within thefe Walls, nor that

walks the Streets, not a living Soul, that doubts

of his Crime. But, Sir, I would put this Matter

yet further ; I am not only fatisfied in my own
Confidence and Reafon, of the Juftice of your Pro-

ceedings, which ought indeed to be die Founda-

tion of every Man's Opinion •, but I am fatisfied,

that in this Way, there is no Hardfhip impofed

upon Sir John Fenwiek, if he will be his own Friend:

For I doubt not, upon what hath paffed in this

Proceeding, that before Things are brought to

the laft Extremity, if Sir John Fenwiek be his own
Friend, if he be fo much a Penitent and Friend

to the Government, and to Pofterity, to tell

Truth, and leave offhis Diffembling, and be plain •,

I doubt not but he will find Favour. Now, Sir,

I would beg leave only to anfwer one or two Ob-
jections •, for fome Things that have been faid

againft the Paffing of this Bill, I do not think

material.

One Objection that feems to me to carry the

greateft Appearance of Weight, was made by one
of the Counfe) for the Prifoner : He faidi It would

look ftrange in after Ages, that the fame Parlia-

ment mould pafs the Bill for regulating of Trials

in Treafon, and this Bill of Attainder. Sir, I

defire you will pleafe to obferve how this Matter

ftands ; and in the firft Piace, as previous to that,

I take leave to obferve a few Things : 'Tis a Pro-

position generally agreed to. and not to be denied,

that That which isdefigned for the Prefervation of

any Creature, ought not to be made ufe of to their

Deftruction. Now thisTreafon-Bill wasdefigned

for your Prefervation, to ikreen you againft the

Danger of arbitrary Power, and the Malice of

falfe Witneffes ; and this Bill of Attainder is

brought to fkreen both you and the Government
from your Enemies, both abroad and at home.
And I think the Treafon-Bill is no Objection upea
thefe Confiderations : Befides, the Treafon-Bill

was only made to be a Rule to inferior Courts.

The learned Gentleman that fpake laft, told you,

The Ruksof fFeftminjfer- Hall were not Rule?, be-

caufe they were obferved there, but becaufe they

were grounded upon Reafon. Why, Sir, in an-

fwer to that, I will only take leave to tell him,
that That which is Reafon in Wejlminfter-Flail, does

not carry the fame Weight here. I think that

Matter was fo well explained by the learned Gentle-

man at theBar, that there need nothing be added
to it. He told you very well, 'Tis one Thing
what I truft to do by my Servant, and another

Thing what I do by my felf. It is very obvious to

any Man's Underftanding, if this Power were

lodged in the Judges, what Ufe they might make
of this unlimited Power; but no Gentleman can

miftruft any Thing that fhall be done by this

Houfe.

Another Objection that was made by theCoun-
fel for the Prifoner, was ; fays he, This is Evi-

dence, or it is no Evidence ; if it be Evidence,

then, fays he, Why do you not try him at Law?
If it be no Evidence, Why do you admit it here?

Now, Sir, with Submiffion, this carries the Face

and Form of an Argument, but if you take it to

pieces, I think there is no convincing Weight in

it: For, Sir, the Reafon why this Matter comes

before you, is, becaufe by the Abfence of one of

theW itneffes, according to the formal Part of the

Law, Sir John Fenwiek will be acquitted; but it is

generally agreed, that the Confequence of fo great

a Crime going unpunilhed, may be dangerous to

your Pofterity. This Bill of Attainder is brought

into the Lloufe, that you may fupply that Wane
of Form, you being convinced of the Reality of

his Crime.

Another Objection made by the Counfel at the

Bar, was as to Capt. Porter, whom he reflected

upon ; fays he, Shall a Man that hath owned
himfelf guilty of fuch a Villany as the Murder
of the King,, of a fudden have fuch Credit as to

fway with you ? I would take leaveupon this Oc-
cafion, to repeat to you what my Lord Chief-Ju-

ftice upon the Bench did obferve at CharnoeFs Trial

:

This fame Thing was urged and preffed home by

Chamock ; and my Lord Chief-Juftice was pleafed

to take notice, That it confifted with the Wif-
dom and Juftice of all States and Governments

to allow of fuch Evidence, becaufe without it

they could never come to the Knowledge of any
Treafon or Confpiracy : For he added, Whom
will you have an Account of thefe Things from,

but the Actors of them ?

•And therefore when they are penitent, and

willing to attone for their Crime, by doing ail

the.
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the Service they can ro the State, and Juftice to

Mankind, we ought not only to receive, but en-

courage them.

When the Danger the Government would be

in, if you did not pafs this Bill, was urged; it

was anfwered, But what Danger will you and

your Pofterity run in not palling of it ? I think the

Matter appears fo plain and clear before you,

that when all the other Parts of the Queftion

are patted over, I mould think it a Reflecti-

on upon the Houfe, to enter upon a particular

Anfwer to it. I had not faid what I have faid,

that I think any Part decifive, but to clear my
felf to the World for the Opinion I am going

to give ; and perhaps what I have faid, may give

occafion to fome others to fay fomething that

may be much more to the purpofe ; but for the

Reafons I have given, I am for the Bill.

Mr. Sloane. Sir, I as little care for meddling

in Matters of Blood, as any Man, and mould

be glad to avoid giving my Opinion in this Cafe;

but I think 'tis incumbent upon every Gentleman

ffeat hath the Honour to fit here, in Point of

Trull ; I think 'tis his Duty to them whom he

reprefents, to the King and Kingdom in gene-

ral, to give his Opinion when he is clear and

fatisfied in it ; and if I was in the leaft diffatif-

fied, I fhouid venture the Difpleafure of the Houfe

to abfent ; but upon the whole Cafe, and the

Proof that hath been given, I am very clear that

Sir John Fenwick is guilty of this Treafon that he

is accufed of ; and that it is Treafon without any

ftrain, and well warranted by Precedents.

I would firft take notice of what is faid to your

Jurifdiction in general ; I remember it was faid

this wasanlncroachmentupon Magna Charta ; for

by that, no Perfon is to be tried for his Life,

but by the Judgment of his Peers. Thofe Gentle-

men that have made that Objection, have intirely

forgot the other part, which is the next Sen-

tence; Nee fuper ibimus, nee fuper eum mit-

timus, nifi -per regulare Judicium pariumJuorum vel

per Legem Terrtz. What do they make that to

be? "Pis true, in the ordinary Courfe of Juftice,

Peifons mull be tried, a Commoner by a Com-
moner, and a Peer by a Peer ; but there are

feveral forts of Trials and Laws in the Land :

And when you come to confider what is meant
by per Legem Terra, you have the Commons Lex
Term ;you have the Statute Law, and Lex Loci, the

Laws of particular Manors : And there are fe-

veral forts of Trials defides that by Jury ; there

are Trials by Battle : The Defendant in Cafe of
Appeal may try it by Battle, and he that is kil-

led lofes the Caufe. Then there is a Law above
all thefe Laws, and that is the Law of Parlia-

ment, which my Lord Coke calls Lex Parliament!)

and Lex Parliamentaria in another Place, which he

fays is, ab omnibus inquirenda, but a paucis nota ;

and 'tis not fit it Ihould be known how far they

ean go (and fo 'tis in Chancery) and that is a

Law that is unlimited, and that is one of the

Laws faved by Magna Charta^ I fay, therefore,

that without any Incroachment upon Magna Char-

ta, or any Law whatfoever, you enter regularly

upon his Trial.

I would anfwer another Thing that was faid

againft a Trial in Parliament ; and I muft con-

fefs, I did wonder to hear it from that Honour-
able ancient Member, That if he was to be tri-

ed, he fhouid rather chufe to be tried in Wefi.-

minfier-Hall. Why, Sir, before I mould have gi-

ven fo fudden a Judgment as that, I would have
confidered what my Cafe was : If I had had fuch

a Cafe as Count Conningfmark, a bad Caufe and £
great deal of Money, I would rather be tried

there ; or if I could be tried as Sir George Wake-
man was ; but if I had a good Caufe, and would
ufe no Corruption, inftead of twelve Men that

might be corrupted, I had rather be tried by
four or five hundred Gentlemen that are beyond
it. You fee how Trials Went below, the Trial

of my Lady Lijle, that could neither fee nor
hear 5 and there came a Perfon to her Houfe
that was proved to be in Monmouth's Rebellions

and fhe was burned for it.

Then as to the Cafe before you, I would offer

my Reafons why I believe this Gentleman to be

guilty
; here is Capt. Porter, he hath pofuively

fworn, that he had another Meeting at Mrs.
Mountjoy% and there they did cdnfult, and agree

to fend Charnock over to France ; and Charnock

was directed to go with a Meffage to invite a

foreign Power over here. Now the Queftion is>

Whether he is to be believed? And I would go
upon the fame Reafons for believing a Witnefsj

as they do in Weftminfier- Hall \ and will go as

far along with thofe Gentlemen, as to the Credi-

bility of a Witnefs: But if he be to be credited

in Weftminfter-Hall, why is he not fo here ? And
therefore, if they had brought any Teftimony

againft his Credit, as made him guilty of Perju-

ry, or Forgery, it had been an Objection againft

his Teftimony j but it was fo far from that,-

That they did not offer to prove one Word of

that; but what was faid was faid from the

Counfel, and that is to go for no Evidence. The
Counfel did indeed alledge againft his Credit fe-

veral Things, but did not prove any ; and if they

had, they would not have taken away his Tefti-

mony in Weftminfter-Hall; That is, that he was

concerned in the late intended Affafllnation, and

Treafon : This was the fame Objection that was
made below; and they brought WitnefTes to prove

that and fome other Things, but they did not

v/eigh any Thing; for if it fhouid be an Objecti-

on that he was in the Confpiracy, then you car*

have no Evidence of any Villany, for they will

never truft honeft Men with it. Therefore I do

take it, That Porter ftands before you as a very

credible good Witnefs, without any Imputation

whatfoever. Then, Sir, fay they, he is not upon

his Oath ; that is an Objection to your Jurifdicti-

on ; and though they fay they own your Jurif-

diction, yet when they fay fo, they fpeak againft

your Jurifdiction ; and by the fame Reafon you

can go upon no Impeachment whatfoever ; for

you can in no Cafe give an Oath. Then, Sir,

they tell you, he is but one Witnefs, and that

'tis in the Cafe of Treafon, and there ought to be

two WitnefTes; and therefore tho' you have Jurifdi-

ction to do any Thing whatfoever, yet you have

no Jurifdiction to go upon this Caufe. Now,
Sir, becaufe this feems to be the moft formidable

Objection that is infilled on againft the Proceed-

ings in this Cafe, I beg your leave that I may
fully anfwer it.

And taking it to be true, that the Fact is pro-

ved but by one Witnefs, I conceive we may pro-,

ceed in this Caufe though they can't in Weftmin-

fter-Hall ; and I do take it, that there is a great,

deal of difference between one and the other ; ana

I do not take your Proceedings upon this Bill,

being there is but one Wknefe, to be any Strain,

bur
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but what you may extend the Legiflative to,

without going beyond what hath been done. I

therefore beg you to confider what the Law ori-

ginally was as to Treafon, and how it came to

be altered. Before the Statute of 25 Ed. III. it

was certain what was Treafon, and what was
not •, then the Statute came and reduced it, that

as to all inferior Courts, thefe are your Treafons,

and no other fhall be adjudged fo •, but the Par-

liament referved to themfelves a Power, that if

any Cafe mould happen like them, they were
to determine it themfelves. So, Sir, that at that

Time, and after that Time, one Witnefs was
good in Cafe of Treafon •, as now 'tis at this Day
for Robbery, Felony, or any other Fad but

Treafon. And till 1 Edw. VI. one Witnefs was
good in all Treafons: Then comes two Statutes in

Ed. VI's Time, and the firft takes notice, That
fince the 25 Ed. III. by feveral Statutes Treafons
had been made which were unfeafonable, and
therefore repeals them, and makes feveral new
Treafons : Then comes a Provifo at the end of

it ; Provided always, that no Perfon whatfoever,

after the Firft ofFebruary then next coming, mail

be indicted, arraigned, condemned or convided
for any Offence of Treafon, &c. unlefs the Offen-

der be accufed by two fufficient and lawful Wit-
neffes, or fhall willingly, without Violence, con-
fefs the fame. Now that Provifo relates only to

theTreafons particularly mentioned in that Statute.

Then comes the next Statute 5 Ed. VI. and purfues

the fame Words: But now this did not mean any
Fads whatfoever that were left to the Judgment
of the Parliament, becaufe thefe Facts were not

within their Cognizance. They are not parlia-

mentary Words; indided, arraigned, convicted,

but only ufed by the Courts below. Why, Sir,

if it be fo that one Witnefs is fufficient, here you
have not only one credible Witnefs, but he is

propt up extremely well by collateral Circum-
ftances; and though I do not allow that below
they can proceed upon one Witnefs with pregnant
Circumftances ; yet for the Reafons given, con-

sidering how this Evidence is propt up, I think
it is fufficient before you : For there was another
Witnefs againft him, and it hath been proved
what that Witnefs could have faid if he was here ;

and 'tis' plain that Men have died upon the fame
Teftimony. I muft confefs, when I was for read-

ing of Goodman's Examination, 65V. I was not for

reading them as conclufive Evidence, nor do I

think them fo in any fort, either the Conviction
of Cook , or Goodman's Examination before a Juf-
tice of Peace ; but it is a ftronger Evidence in

this Cafe than any other, becaufe the Witnefs is

not dead, nor is he withdrawn by the means of
any Body but the Prifoner, or his Friends

;

which, as I take it, appears upon the Evidence

:

and if fo, I think it comes to the Cafe, That if

any one gets my Deeds, if he will not produce
them, they fhall be prefumed to be what I fay

they are. I muft confefs, the Acting of his Wife
or any Agent might not be Evidence, if it appear-
ed they did it officioufly without his Knowledge ;

but being Clancy faid he came from Sir John Fen-
wick, and it was for Sir John Fenwick's Advan-
tage, I will believe it was by his Privity : And
for my felf, I think it no Strain, if in this Cafe
we take him to be a good Second to Captain Por-
ter, though it ought not to be admitted in Wejl-
minfler-Hall.

Then 'tis faid, That you have no Jurifclidion

to proceed by Attainder in this Cafe, where the

Perfon does appear, and he is in the Hands of the

Law, and ready to take his Trial : I quoted you

an Inftance the other Day, 12 Car. II. where they

attainted Perfons that were dead, without examin-

ing one Witnefs •, and I have viewed all theBooks

fince, and there's nothing appears, but the Bill

oidered to be brought in, one Reading, and an-

other, andfome Petitions for making of Savings :

There is one Rank of People that were dead ; a fe-

cond Rank, which, as you were told from the

Bar, were the King's Judges : fome of which, it

is true, were tried by the Law ; but how ? Not
by the Direction of the Parliament : It was before

they came into the Flands of the Parliament ; and

the Parliament takes notice they had been tried.

There was another Sort that was never tried, bue

abfented ; and though they might have come into

the Hands of the Law and been Out-law'd, the

Parliament took cognizance of them, and attaint-

ed them of Treafon. Sir, I do take notice, that

there was a forth Sort of People convi£ced at that

Time (for if we were confined to the Rules of

Wepninfter-Hall, no doubt we could not give a lef-

fer Judgment than that for Treafon ;) there were

the Lord Mounfon, Sir John Tfanvers, and others;

and the Statute recites, That they were concerned

in the Murder ofthe King/, yet in regard fo many
had actually fuffered, they did not give them the

Judgment of Treafon, but to forfeit their Eftates s

&c.

This is to fhew you the Jurifdiction the Parj

liament have over Offences, and how they can al-

leviate the Punifhment according to the Circum-

ftances as they appear before them ; therefore I

think this is a plain Proof that we have a Jurifdi-

ction to go on with the Bill; and at the fame

Time, I fay this, I would put it out of the Cafe,

whether the Prifoner be a little Man or a great

Man, that is now in Judgment before us •, and I

would put it out of the Cafe, what a good Thing
his Difcovery would be ; I do not think that a

good Argument ; neither do I think it any Argu-

ment if this Man efcape, what Danger we fhall

be in : But I do give my Judgment from the Ar-

gument of his Guilt, and our Jurifdidion.

Mr. Pelham Sir, the learned Gentleman that

fpeak laft, feemed fo very clear in his Opinion,

when he began to fpeak, that I was in hopes he

would have given me and every Body Satisfied. ion

in this great Point, efpecially when he began

with Magna Charta, which fays, That every

Man fhall be tried by his Peers, or by the Law of

the Land : I do take it to be Part of the Law of

the Land,, that no Man fhould be condemned for

Treafon without two Witneffes ; but after that

he did lay his Finger upon the Sore, he told you,

the great Objedion was, That the Courts oiWefi-

minger- Flail are fo govern'd and ty'd down, tha-e

they cant pals any Sentence for Treafon, but up-

on two Witneffes ; and he told you, they ought to

be ty?d fo : Indeed he did fay we were not ty'd fo r

But I own to you, he did not give me any fatisfac-

tory Reafon why he fhould not be ty'd fo. 'Tis-

faid, we are not ty'd, and 'tis impcffible we
fhould, for noAd can tie the Legiflative Power ;

and feveral Gentlemen have faid, That though

there are feveral Statutes that declare there fhall be

two Witneffes in Cafes of Treafon, yet they do
fay, that in Cafe of Attainder by Parliament, one

Witnefs may be fufficient. Why may it not be

thought, that thefe Ads extend to the Legiflative,

2 as
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as well as the Statute of Ediv. III. by which it is

prefumed, That the Parliament may proceed up-

on one Witnefs ? And I take it, That there be-

ing no fuch Hint, 'tis a Prefumption that the

Lex 'fence does crave an Obfervation of it by the

legiflative Power.

I did prefume Yefterday to tell you, That

Mr. Algemoon Sidney did ftand upon it as his na-

tural Right, that they could not proceed againft

him, there being but one Witnefs : I did not

bring his Cafe as parallel to this, or think that

his Authority mould influence you ; but he was

a Man that had that Love to Liberty, and the

Good of his Country, that he would not have faid

ib, even to fave his Life, if he had thought it

inconfiftent with either of them : But I have look-

ed upon his Trial fmce, and there he does declare,

That the being condemned by two Witnefles, is

the Law of God, and the Law of Man j the juft

Law that is cbferved by all Men, and in all

Places •, 'tis certain he reached even by thefe

Words, the Power of Parliament : When I do

fay Power, I do not mean, but that when fuch a

Law is paffed, all are bound by it-, but in fome

Senfe we may fay, you cannot do what is not juft

for you to do : You can do but what is juft

and agreeable to the Truft repofed in you.

The Gentleman fays, he thinks it a ftrange Opi-

nion of him that faid, He had rather be try'd by

a Jury than the Houfe of Commons : Indeed, if

be could be fure of fuch a Houfe of Commons as

this, he might retract what he had faid : But I

have feen that done in the Houfe of Commons,

which hath not made me extreamly fond of that

Trial. I have fat here when fix or feven Noble-

men have been declared Enemies to the Kingdom
without any Evidence at all, and the Reafon was

fomewhat like what it is now. The Power of

Parliaments was brought in as an Argument then
;

and it was faid, it was only in order to an Im-

peachment, but no Impeachment followed -, yet

thefe Noblemen went with that Brand in their

Foreheads •, and if any Difturbance had been, they

had been expofed to the Fury of the People :

And though we are fure of this Houfe of Com-
mons, and may be of all in this Reign, yet I

know not how Facts may arife, and what Parlia-

ments we may have, and upon that Account I

am very unwilling a Precedent fhould be made,

at leaft contrary to the Ufage in all manner of

Courts whatfoever.

Sir Tbomns Littleton. Sir, I fhall not trouble you

long in this Debate, that hath taken up fo much
of your Time already, in the Confideration of

fome Matters we have been upon ; though I did

think your Time not very regularly fpent, till

this Occafion offered it felf : I hope therefore,

now it will take up lefs of your Time. I fee the

gre.;t Matter that was infifted on before, is infill-

ed upon ftiil •, and I do think we may fay it

among our felves, though we would not let the

Counfel, That we are ty'd up in this Cafe by the

Rules of Weftminjler-Hall ; but I believe if that

was the Cafe, and the Queftion was no otherwife,

than, Whether or no we are ty'd up by the Rules of

Weftminjler-liall ? I believe it would receive a Deter-

mination, that we are not bound up to thofe Rules.

But I will take leave to tell you what I think is

proper for us to ground our Judgment on : I think

the great Reafon, even of thofe who are againft

the Precedent, why they did admit Sir John Fen-

wick to haveCounfel, and to examine Witnefles, if

he had any, and to crofs-examine the Witnefles,
and why they were willing to hear Evidence on
both Sides in the Nature of a Trial •, the great
Reafon was, becaufe that in a Cafe of fo great
Confequence as this is, they would have the beft

Information they could obtain. Why did they
defire to be informed, but that afterwards they
could lay their Hands upon their Hearts, and
give their Judgment upon their private Opinion,
Whether he was guilty or no ? They fay, we are
not to give our Judgment upon our private Opi-
nion •, I always will. (It was not long ago we
were not to have our Religion upon our private
Opinion neither) : And when I am juftined in

that, I will rely upon it. Whether this be ftrictly

legal Evidence, I do not lay fo much Weight up-
on it, as whether it hath fatisfied my Confcience

;

and I believe there is not aMan in the Houfe but
is fo (upon what he hath heard) and doth believe

that Sir John Fenwick is guilty ; and if we believe
he is guilty, I would be glad to know by what
Rules in the World any Man can give his Vote
againft this Bill, being of that Belief. And I tell

you why I think every Man believes fo ; becaufe
every Man in the Kingdom that hath not heard
fo much as we have heard, does believe him to be
fo ; and I can't think that their Reprefentatives
only fhould be of another Opinion.
What Evidence have you had ? You have had

Captain Porter's Evidence, and that would be good
even in inferior Courts ; and befides that, you
have the Evidence of what Goodman did fwear
before the Grand-Jury ; you have heard what he
did fwear, and the Grand- Jury did believe him ;

you have heard likewife what he did fwear in an-

other Caufe to the Petit-Jury, and they believed

him, and convicted the Prifoner upon it : And
though this be not legal Proof, ftrictly fpeaking,

will any Body fay that I have Reafon to difbelieve

this Man, and think he hath fworn falfe ?

Ay, but here is but one Witnefs, Gentlemen
tell you. I will put you a Cafe where I believe

this Houfe would attaint a Man without any Wit-
nefs. Suppofe two Perfons had feen Sir John
Fenwick kill the King ; (I believe we fhould not

have pulled him in Pieces in a barbarous Manner,
but he would have had a Trial ) ; and fuppofe be-

fore his Trial they had been conveyed away, if

before they had fworn this to a Grand-Jury, and
they had found the Bill, I believe this Houfe
would have attainted him for it.

Sir, I do not think that we fhould ftand upon
thefe little Niceties, nor be bound by the little

formal Proceedings of other Courts, when the

Government is at Stake. We are fent hither to

take care that the publick Safety do not fuffer any

Mifchief from the Enemies of it : We have had

Plot upon Plot-, and I have heard fo much faid on

behalf of the Lancajlnre Plot without Doors, that

I wifh we do not get an ill Name upon our felves

before we have done. We have th i sPower to

exert upon extraordinary Occafions ; and here is a

Man that hath endeavoured to fubvert the Go-
vernment, and Well-being of them that fent you

hither. Ihopeyouwillufeitnow; and if they knew
who were not of that Opinion, I believe thofe that

fent them would hardly fend them any more.

Mr. How. Sir, as to the Argument, that if it

was known how we gave our Opinion, thofe that

are againft this Bill, the People would not chufe

them again : I am not afraid of that ; I have

been told fo often, and yet I find the People I

live



104 183. Proceedings againji Sir]. Fenwick, Bar. 8 Will III.

live amongft, ufe me better and better every Day \

and I believe, Sir, they will defire to ufe me,
when they will lay other Men afide. I muft in

fome meafure fupport what feemed to be reflected

on an honourable Gentleman, in that he faid, he

had rather be tried by 12 than 400. I am of

his Opinion, and this is my Reafon for it ; I

have my lawful Challenge in cafe of the 12; and

if there be any on the Pannel I have offended, I

can defire they may be withdrawn, and that can't

be done in any Cafe here.

But Gentlemen put the Strefs of their Argu-

ment upon that which no Body denies, and prove

it handfomely ; and well they may ; for it is felf-

evident, the Power of Parliament they infill: on,

when no Body pretends but we have a Power to

do what we pleafe: But I muft fay of their

Power what Bratton fays of the King's Power,

Hoc tamen non pteft facere, quod non poteft jufte

facere. It is faid, We are not ty'd up to the

Rules of Weftminfter-Hall ; we are not fo •, but I

beg leave to tell them, That what is Reafon and

Juftice in Weftminfter-Hall, is fo every where.

And I do take thefe particular Points we fpeak

of, to be grounded upon Reafon and Juftice, and

fo far we are to purfue them.

Two Evidences was not given as a Reftraint

upon Weftminfter-Hall, for fear they fhould do

fomething that is ill, for they are anfwerable for

every thing they do ill ; but they were allowed

to the People of England, that they might have

a fair Trial ; and it was thought conformable to

the Laws of God, the Law of Reafon, and the

Law of all Countries, That no Man's Life fhall

be taken away upon any particular Occafion.

And for to fay* That a Man's Life may be taken

away by two Witneffes in one Place, and by one

in another, is to fay, That there is no certain

Rule to prove a Man guilty of a Crime that may
forfeit his Life, which is not admitted in any

Country whatever.

But truly, Sir, we are going a little further •,

for the Gentleman before told you, there was no

need of two Witneffes, one would ferve ; but

now they go a little further, for they tell you,

there needs never a one at all : For I do fay, if

every Gentleman here is to be guided by his pri-

vate Opinion, there is no Man but before he

heard this Caufe did conceive in their Opinion

fome Judgment of his Guilt. And, Sir, I think

no Man but would have told you, that would
have been an unjuft Judgment.

But they do fay, That the Bill of Treafon that

was made laft Seffions of Parliament was to limit

Weftminfter-Hall ; and that I will truft that with

my felf, which I will not truft with my Servant.

Why truly, if I, or my Servant, was to commit
an Error, or a great Crime, I had rather my Ser-

vant did it, than my felf: But I do not think that

my Servant fhould be bound up from doing an
unjuft Thing, and my felf fhould have the Li-

berty to do it. Another Thing that Law pro-

vided againft was, thatPeople fhould not be hang-

ed without fufflcient Evidence, and thefe Things
have been long complained of : But I never

thought that the Evidence of one Witnefs, and
no Witnefs would be fupported in thefe Days.

But, Sir, what have you done ? We have pre-

vented People being executed by an arbitrary

Power, and in an unlawful Way in V/eftminfter-

Hall ; but if you give this Example, you have
brought the fame Proceedings into this Houfe, and

that they may be perpetually executed here, arid

fo the Subject will be never the fafer for the Bill

of Treafon.

And I do believe likewife, That it is better
that a very heinous Fault, or a Miftake, fhould be
committed in Weftminfter-Hall for ten Years to-
gether, than once perpetrated in this Houfe : And
my Reafon is this, Becaufe Weftminfter-Hall have
a Law to be tried by, if they tranfgrefs that
Law; and there is a Way by turning out of
Judges, and other Things ; and this Houfe hath
no fuperior Power; and when they do a Thing,
they make it aLaw : So that this Houfe (as it hath
often been obferved) can make this Nation unhap-

py, becaufe this Houfe can only eftablifh arbitra-
ry Power and Mifery upon this Nation by a Law.

Sir, as to the Evidence, to fay fomething to
it, fince every Body hath fpoke to it ; fo/my
Part, I do confefs to you, the longer I fit here,
and the more I have heard of this Trial, the lefs

I have been convinced within my {e\f, that thefe
Witneffes can know any thing of Sir John Fen-
wick's Guilt. I have heard Captain Porter give
his Evidence ; but that is no fufficient Proof to
me : I have heard what Evidence Goodman did
give to the Grand-Jury ; but whether they did
afk fuch Queftions as I fhould, if I had been of
the Grand-Jury ; or whether they did confront
him with Evidence, I can't tell. Therefore tho'
the Grand-Jury was convinced by it, it is no Rea-
fon to convince us ; becaufe we might not be
convinced by the fame Evidence.

But to go further : There is very great Rea-
fon to believe that Goodman was not then at this

Place, and that not one Word that Goodman fays

is true. I have fuch Reafon for what I fay, that
if Cook's, Trial had been before this Houfe," (not to
arraign Weftminfter-Hall, though I think we are
a fuperior Power, and I may fay what I pleafe
of that Trial

)

; I fay, if Cook's Trial had been
before this Houfe, and what I have heard be
true, I do think they would hardly have found
Cook guilty upon Goodman's Evidence : For there
were three as pofitive Evidence as could be, that
he was not at the Place when he fwore he was.
And I obferve a little Failure in Captain Porter's
Evidence in that Point; for I don't think itproved
by Captain Porter, that Goodman was bv when
this Difcourfe was : For he fays, he fpake of this

Thing at Mrs. Mountjoy's, and dined there.

Members. No, no ; It was at the King's Head.
Mr. How. Well, there was but one Place where

it was. Now whether Captain Porter heard them
talk of it before Goodman came in, or whether
Goodman be a good Witnefs, he having been there
but the latter Part of the Time, which feemed
to me to be the Time they fhould have given
over their Talk of the Bufinefs, they havino-
been fo long together before : But it does notap^
pear to me that Goodman can be a good Witnefs.

But I take it, That it is not juft nor reafona-
ble to find a Man guilty upon one Witnefs, and
circumftantial Evidence. I did mention a Cafe
where there was a pofitive Witnefs, and a cir-
cumftantial Witnefs, it was in my Lord Dela-
mere's Trial ; and yet that was not thought a
convincing Argument by the Lords to find him
guilty ; and I hope no Confideration will obliee
us to do that, which I am fure we fhould blame
them for doing.

The Confequence of this, Gentlemen fay they
do not fear. I believe, if Sir John Fenwick had

been
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teen told, when he was Major General of King

James's Army, that I mould come here to fit up-

on lis Life, he would have laughed at it, and

thought it impoffible ; but the contrary has hap-

pened : And I have feen Parties hang one another

with fuch Violence, I pray God we may keep

from it : I do not know ; we are all concerned

in fome Meafure, it having been the Unhappi-

nefs of this Nation, that at one Time or another

every Body hath been concerned, that they may
have a Proceeding of this Sort againft them •, and

this furmounts all that at prefenc Gentlemen can

do ; for it extends beyond all Pardons, and will

reach beyond the Act of Indemnity. God knows

who may be ferved fo, notwithftanding all the

Act of Indemnity.

Sir, there is one Thing that is faid further,

which the Gentlemen at the Bar conclude with

as 3 fuhftantial Argument, That we do not aim

at Sir John Fenwiek's Blood, (God forbid we
ihouid) but at his Confeffion : You will here read

the Bill once, and twice, will commit and pafs

the Bill, (Sir John Fenwick not confeffing) and

ftill this is not to aim at his Blood : But it hap-

pens perhaps that this Man knows no more of this

Matter ; and this Man is racked in a manner to

Death, from Reading to Reading, becaufe he

does not confefs ; and at lad he comes to be

hanged, drawn and quartered (inftead of High-

Treafon) for not confeffing it.

This I take to be the dangeroufeft Part of all

the Arguments that have been urged : For this

I muft tell you, That according to my private

Opinion, I do believe that Sir John Fenwick dots

know of no more Perfons concerned (nor do I

believe that he knows all that he fays) than he

tells you. He hath not been a Man that hath

kept Company with Great Men : Pie hath gene-

rally relieved the poor Jacobite Officers : There

are Five People, as I take it, he hath told you he

did converfe with ; I would fain know in what

Plot any Man converfes with above Five of the

Plotters ? There may be a Plot that may be mod
dangerous, and yet a Perfon that knows of this

Plot, may not know above two or three others

that are concerned in it.

But the great Argument is, Take care of your

Government. In the firft Place, they muft fup-

pofe the Safety of the Government depends upon
his Execution, or why do they ufe it as an Ar-
gument ? But I wifli they would mew me the

Government would be one Penny the worfe, if

this Bill does not pafs. Do you want Examples
of Punimment to deter Men ? No ; you have

had lawful Proof againft four or five Perfons,

and they have been executed : Here are Exam-
ples made, that no Body for the future may pre-

fume to plot together, and not to be executed.

What is the Reafon of this Bill then ? Why,
there is a Plot going on -, Sir John Fenwick hath

been imprifoned this fix Months or more •, and will

you hang him becaufe there is a Plot now going

on? What Confequence is that? Do you think

that he knows any thing of it, or that he can dif-

cover it ? It hath been ftarted fince his Confine-

ment, it may be, and he knows nothing of it

:

So that as to what is prefted of his Confeffion, I

know no one Thing would be gained by it, that

could be ufeful to the Government ; for I believe

all hath been difcovered already that he knows,
and that Plot hath been utterly difappointed, and
they have been fain to make a new one. Will

Vol. V.

you proceed in a Bill of Attainder, unlcfs the
Matter be of the greateft Confequence ? The
Preamble of the Bill for Attainting the Duke of
Monmouth, gave a fubftantial Reafon for it -,

That he was in Arms, and could not be brought
to Juftice. That implied, That if he could have
been brought to Juftice, they would not have At-
tainted him.

I think I need not give you more Arguments
in this Matter ; I with I could hear thofe that

have been given, well anfwered. I fhall fay no
more •, but I know this, that my private Opi-
nion ihall never guide me in this Cafe. 'Tis not
the fame Thing with the Cafe my worthy Coun-
tryman put : In the Cafe of Religion, my pri-

vate Opinion does not affect other Perfons •, in-

deed it does the Papifts, where they will murder
others that are not of that Religion.

Mr. Norris. This is a very folemn Debate, and
'tis upon a very folemn Occafion. 'Tis a Cafe

of Blood ; 'tis a Cafe that in my Life-time, I

thank God, I never had to do with yet ; and in

this Matter wherein I am now to be a Judge, I

will ufe as much Caution as any Gentleman with-

in thefe Walls.

I am fo confeious to my own Inability in what
I have to fay, that I can't expect to convince any

Body ; but what I fay, is to difcharge my own
Duty, and fatisfy my Confcience in that.

I doubt not, but every Gentleman confiders the

Station that he is in, and theTruft repofed in him
by thofe that fent him hither : We are intruded

with the Lives, Liberties, and Properties of

everyMan in England; and we are anfwerable for

them to thofe that fent us hither, to our Pofteri-

ty, and to our felves.

In this Matter, many Things of great Weight
and Importance are before you •, here is the Life

of a Man, the Prefervation of the King and Go-

vernment, and the Power of Parliaments to be

confidered. Sir, as I fhall be cautious of taking

away the Life of a Man, fo I fhall be careful of

the Prefervation of the King and Government,

and the Power of Parliaments •, and though I

do not think it requifite, nor never will give my
Confent to fupport the Government, or Honour
of this Houfe, at the Expence of innocent Blood;

yet I fhall not be afraid of giving my Opinion

in this Matter, to bring a Criminal to Punifh-

ment : Befides, the Treafon he hath committed,

he hath Crimes of a Nature almoft equal to

Treafon -, and for which, becaufe he hath evaded

the Cognizance of Wejlminfter-Hall, he is now
brought before you ; and there are feveral In-

ftances, where this Houfe hath taken notice of

Offences of a lefs Nature, and for a lefs Reafon,

than this is brought before you.

To quote Precedents, is a little dry Subject

;

but however, I will inftance in one, that (I think)

does affert the Power of Parliaments in this Cafe,

which has not been mentioned yet ; and that was

(as I remember) in the 3 Rich. II. of an Agent

that came from Genoua, who was, by a Misfor-

tune, killed upon a Quarrel that happened in

the Streets •, he that killed him was brought to

his Trial ; it could not be brought within the

Statute of 25 Ed. III. but he was brought to his

Trial, and it was found only fe defendendo ; but

he being a Publick Minifter, it was thought fit

that the Nation fhould take more Notice of it ;

and he was Attainted afterwards by Parliament,

and there is a Record of it : They did net

P think
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think fit to make a general Law, bat they

made an Example of the Man that committed

this Fact.

A great many Gentlemen have fuppofed this,

and fuppofed that, and what ought not to be

fuppofed ; but I will make an eafy Suppofition •,

I will fuppofe that we are the Commons of Eng-

land in Parliament affembled ; and if fo, Sir,

we have a difcretionary Power to do whatfoever

we fee is for the Good of the Kingdom •, and if

we are to be circumfcribed by the Rules of Weji-

minfter-Hall, and we are to do nothing but what

they would do, to what Purppofe do we fit here ?

If we are entrufted with this Power, and may
exert it, I think here is a fit Occafion for you to

exert this Authority.

Sir, give me leave to take notice, That the

Strain of Argument that was ufed fome Years

ago, is very much altered by the fame Gentle-

men ; (I will mention it) I think it was in 78,

when the Bill of Exclufion was brought within

thefe Walls •, the Arguments ran then (for I have

feen them in Print) thofe that were againft that

Bill ; What will you do? fay they; Will you do

this Thing ? Pafs a Judgment againft a Man
without hearing of him ? Hath he been brought

to your Bar, to anfwer what you have to fay

againft him ? How do you underftand that he is

guilty of the Crimes you accufe him of? And
they did not ufe thofe Arguments againft them
that were for difinheriting the Duke of Fork :

But the Anfwer then was, Do you difpute the

Power of Parliaments ? Is there not a difcretiona-

ry Power in the Parliament ? I do take notice,

That thofe Gentlemen that ufed that Argument
for the Bill of Exclufion, now ufe it a quite con-

trary Way. Sir, I think the Power of Parlia-

ments is not to be trifled with.

It hath been urged and faid, a little while

ago, by a Gentleman, That he does not believe

Captain Porter is a good Witnefs. I will give

you a good Reafon why I do think he is a very

good one, and they at the Bar think fo too, be-

caufe they would have given a great Reward to

have taken him off; and for the fame Reafon, I

believe Goodman to be a good Witnefs too : Sir

John Fenwick was fatisfied, that Goodman did know
how far he was concerned, and he hath been pre-

vailed with to be out of the Way.
Sir, here are a great many Circumftances that

agree fo well together, that (I think) no Perfon

can doubt of Sir John Fen-wick's Guilt ; and (I

think) 'tis in this Cafe in the Body politick, as in

the Body natural, when a Man is almoft pad the

Cure of Phyficians, when a Man hath a Gan-

greene, a rotterr Member, which the Phyficians

by the ordinary Means can't cure, the Remedy,
the College of Phyficians themfelves in that

Cafe would ufe, is, they would fay, Immedica-

bile vulnus enfe reddendum eft.

I am of Opinion, that the Legiflative hath

this Power, and that this is a proper Occafion to

exert it ; and to compare fmall Things with great,

'tis like Thunder and Vengeance in the Hands
of Providence, that is not ufed but upon extra-

ordinary Occafions •, and then it ought not to

fail, for that makes a Man trifle with and de-

fpife that Power that is not effectually able

to exert it felf ; and if the Sword of Juftice be

drawn, if they find it rufty, and will not cut,

they will have a mean Opinion of your Power
for the future.

Gentlemen are afraid of Precedents in this Cafe

;

for that Reafon I am for committing thisBill, be-

caufe I would make this a Precedent ; and I will

tell you why ; Becaufe it may happen in future

Ages, that Minifters of State, and Perfons con-
cerned in the Government, may be faulty (I

think I may fuppofe that) and as the Law ftands

now, he is but a bungling Politician that can't

ruin the Government, and yet not come within
the Bill of Treafon to be hanged for it : And
therefore for the keeping an Awe upon Minifters

of State, and becaufe I would have this Houfe
always have it in their Power to punifh future

Offenders, as they fhall fee Caufe, as well as this

unfortunate Gentleman at the Bar, I am for com-
mitting this Bill.

Mr. Finch. Sir, the Queftion now before you,
arifes upon a Cafe wherein you have a Man ac-

cufed of High-Treafon, and for that there is but
one Witnefs, which by the Rules of Weftminfter-
Hall, is confeffed by every Gentleman, is not le-

gal Evidence.

I remember the other Day, when this Evi-
dence was offered, and an Objection made to it,

the Anfwer was, That we ought to hear it

(though in Weftminfter-Hall, they could not do it)

becaufe we fit here as Judges, and we can diftin-

guifh what is legal Evidence, and what is not
legal Evidence, and can give its juft Weight to

every Part of it. I do obferve now, in this De-
bate, fome Part of the Evidence, which no Man
can fay could have been given according to the

Rules of Law, is infilled upon, and Weight laid

upon it.

And here they have taken into Confideration

the Power of Parliaments ; and the Method of
Parliaments has been infilled upon. As to the

Power of Parliament, Whether the Parliament

can do it? And whether if the Parliament piea-

fes to do it, they are tied up (as Gentlemen are

pleafed to exprefs it) to the Rules of JVeftminjter-

Hall ? That the Parliament can do it, 'tis a

hard Matter to gainfay, That any thing is out

of the reach of the fupreme Power of a Na-
tion ; the Legiflative Authority can do every

thing : Yet, though Gentlemen have faid this,

and others have obferved, That there wanted

no Authority to prove this, being felf-evident

;

yet give me leave to inftance in fome Particu-

lars in this Cafe, with the Authority of the

Judges upon it, where the Parliament have pro-

ceeded according »to the Rules of Weftminfter-

Hall.

We read in Hen. VIIIth'sTime, that the Lord
Cromwell, Earl of Effex, was Attainted in Parlia-

ment ; and Hiftory tells us, That he was Attaint-

ed by a Law of his own making. Now, fays,

my Lord Coke, That feems ftrange ; but enqui-

ring of an ancient Perfon that lived in thofe

Days, he told him the Meaning of it ; ThatLord
had confulted with the Judges, Whether or no,

if a Man was Attainted by Parliament, and was

not brought to be heard, fuch Attainder would
be good in Law ? The Judges ftarted at the Que-
ftion, but could give no other Anfwer than this;

Truly, if fuch Attainder be made, we know no
Law to find Fault with it, for 'tis done by the

Legiflative Authority. It fell out, That the In-

ftance of condemning a Perfon in Parliament (not

according to the Rules in [Veftminfter-Hall) fell

out to be the Nobleman's Cafe ; for he himfelf

was fo Attainted immediately after,

Give
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Give me leave to inflance in another kind of

Authority, the Authority of Parliament touch-

ing thefe Attainders, and what has been the Con-

lequence of them : If you will look into the Re-

cord of Rich. IPs Time, I do not mean the Re-

cord that hath been quoted, nor the Cafe of John

Imperiall, for killing theG?«<?«rtAmbaffador, which

was declared Treafon in Parliament, Ten Years

after the Man had been tried in JVeJlminfter-Hall

for it ; but I mean the 1 1 Rich. II. how many
were attainted by the Proceedings of thole

Times ; I do not mean by Acts of Parliament,

hut thole Attainders were in an extraordinary

Manner, not according to the Rules of JVefimin-

fter-Hall: And 2 1 Rich. II. the whole Parliament,

and its whole Proceedings were reverted, and

the Parliament annulled : In that Year were the

Profecutors of the nth Year themfelves attaint-

ed : And 21ft Year of Rich. II. the A61 that re-

pealed that Parliament, repealed the Pardon too

;

but in order to come to the Attainder of thpfe

Perfons : That being done, was not enough •,

for the Lord Arundel had a Pardon the 17th of

Rich. II. Upon that they made a Law to repeal

his Pardon by Patent, that they might come to

the Attainder of that Lord ; and that Lord was

Attainted by Act of Parliament. But I mud
obferve one Thing a little further, That that ve-

ry Parliament, that doubtlefs knew their own
Power well enough, and that their Attainders

were firm, being made by the Legiflative Pow-
er, yet they had a little Jealoufy themfelves of

their Proceedings ; for they palled an Act to make
it capital to go about to reverfe any of thofe

Laws ; and another Act, that all the Lords and
Bifhops mould be fworn. Now fee what fell out

after ; Rich. II. was depofed, for confenting to

thofe Laws ; and Henry IVth, in the firft Year
of his Reign, abrogated the whole Parliament,

and repealed all thofe Laws. Thefe Turns have

been upon thefe extraordinary Proceedings of

Parliaments.

Give me leave to give you, another Inflance,

and that in another Cafe, as odious as poffible

could be. In the Murder of Edw. II. there was

Roger Mortimer attainted in the firft Year of

Edward III. and the Record fays, That it was
notorious to them all: And what then? They ad-

judged him to be attainted in Parliament. When
Time had a little worn off that extraordinary

Zeal (which truly was commendable, though it

had tranfported them a little too far beyond the

Rules of Juftice) and they came to confider

what Precedent they had made for Pofterity, it

had another Face ; for in 28 Edw. III. was that

Attainder reverfed, becaufe he was not brought
to anfwer as he ought to have been. There was
alfo an Act for attainting the Earl of Arundel,

which in the fame 2 8 Edw. III. was reverfed, be-

caufe he was not brought to Judgment by due
Procefs of Law.

But now we are told, we are not tied here to

the Rules of JVeJlminfier-Hall. Gentlemen do not
enough diftinguifh in this Matter; the Forms of
Weftminfter-Hall, fay fome •, the Rules, fay others;

and others fay, there is no Difference between the

Form of Proceedings, and the Rules, of Weftmin-
fter-Hall: But I hope no Gentlemen do think but
the Parliament, though they have a Power to

act as they think fit (aslnftances have been given)
yet the Parliament it felf are tied by the Rules
of common Juftice. Now I would have Gentle-

Vol. V.

men that fay we are not tied by the Rules oi

IVejlminfter-Hall, a little to confider the Matter.
Are the Rules of TVeftminfier-IIall no other than
what are neccflary for the executing of Juftice?

If they are no other, how can we be faid to go
according to Juftice, when we go beflde thofe

Rules? I defne them to confider of the Conie-
quence of this Proceeding ; there is no dangei

,

I hope, of this Parliament: But if we (hall fay,

that the Rules of IVeftminjler-Hall are not fuch

as are neceflary for the Proceedings in a Courfe
of Juftice, we fhall fhake thofe Barriers of our
Liberty and Property, I am afraid, a little more
than Gentlemen think of at prefent 9 And fhall

we declare they are not neceffary, when our An-
ceftors have thought them fo, and their Wif-
dom hath derived them to us, and the Wifdom
of the Nation in Parliament hatheftablifhed thefe

Rules?

I can't fay what Confequence may follow upon
this. This Parliament can never do any Thing to

endanger the Lives of the People oi England ; but

heretofore Parliaments have been damned with
feveral Brands, \'ct upon them by fucceeding Par-

liaments : As for Inflance ; One, I think, in the

3:8 H. VI. 39. That Parliament was wholly re-

pealed, as packed, and palling Laws through

Rancour and Malice, and having patted no good
ones. Now, fuppofe a Parliament fhould come,
that fhould not be fo tender of the Liberties of

the People as this ; and they fhould be fo bold

as to fhake thofe Laws that are made for the

Rules of Juftice, if they have fo good a Parlia-

ment to guide them in it; Will not this be an

Inducement to fuch a Parliament as that, to fhake

all our Laws and Liberties? But I can't trouble

you any longer, my Head will not give me leave.

I am againft the Bill, and have offered you my
Reafons.

Col. Wharton. I hope Gentlemen, in a Matter

of this Moment, will have Patience to hear one

another ; and fince every Gentleman is to give

his Vote in this Matter, I defire togivemy Rea-

fons for my Vote : I am of the Opinion of ano-

ther Gentleman, That we have not touched the

Sore yet; yet I do not think, that the Rules for

Weftminfter-Hall, are Rules for us. The Gentle-

man that fpake laft, as he always does, made a

very florid and elegant Speech, and brought you
feveral Examples of Attainders that have been

condemned from one Parliament to another, in

feveral Reigns : But I do not wonder at that,

when the Crown went from one to another. An
Inflance was given in the Cafe of the Lord Crom-

well, which was fpoke too from the Bar; and Sir

Thomas Powys laid a great Strefs upon it, That
this was condemned as a wrong Judgment, be-

caufe he was not heard : I believe that may be a

Reafon why many of thofe Attainders were con-

demned ; perhaps it might be a Cuftom of our An-
ceftors to pafs Bills of Attainder without hearing

the Party. This Perfon hath been heard, and

fully heard ; and I believe no Perfon, that hath

been attainted, hath had fo fair a Trial ; and

therefore Parliaments having condemned Bills

of Attainder, becaufe the Perfons have not been

heard, that will be no Reafon why any Parliament

fhould condemn us. A Gentleman told you,

That the Law of God and Man was not to

condemn a Man, but upon two Witneffes ; but

there are many Inftances to the contrary.

P 2 k
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It is told you, That Porter, here before you, is

not a good Evidence, becaufe he is not fworn •,

and that you are to go by the Rules of Wejiminfter-

Hall. Says the Gentleman that fpake laft, you
are to go by their Rules, but not by their Forms :

I muft confefs there is a great Difference between

them two ; for a Form is only the Manner and Me-
thod by which we proceed in doing of any Thing •,

but the Rule is the Foundation we are not to err

from ; but I can't agree we are upon the fame

Rules as JVeftminjler-Hall is : The Rules oSWeft-

minfter-Hall are, when a Man is brought upon his

Trial, the Jury are all to be upon their Oaths ;

by which Oath they are to make a true Judgment
according to Law. This is not the Cafe here •, if

I was a Jury-Man, and was to try a Man, and

one Witnefs fwore againft this Man, and no other

Witnefs, though I did in my Confcience believe

him to be guilty, yet in that Cafe my Confcience

isdifcharged, and I muft find him not guilty : But

no Man can fay this is the Cafe here.

What are we now a doing ? Here is a Bill to

attaint Sir John Fenwick of High-Treafon : If I

reject the Bill, I do declare him not guilty ; and

if I do think him guilty, I do declare againft my
own Judgment •, for my Judgment here, is not

bound up as a Man's Judgment upon a Jury ; for

his Judgment is bound up to Proof, according to

Law ; and my Judgment is bound up by my own
Belief: This is the Proof I muft go by ; and I

think every Man is bound in Juftice and Duty to

his Country, as he believes Sir John Fenwick to be

guilty, to be for the Commitment of this Bill

;

and till any Gentleman will convince me, that

this is not a Rule I am to go by, I muft continue

in this Opinion.

. Mr. Boyle. The Diforder that worthy Gentle-

man was in, makes me the more concerned for

fear of falling into it my felf.

I hope in this Debate, Gentlemen will be very

cautious of ufing it as an Argument, what Ap-
plication our Votes fhall have without Doors, and

with thofe we reprefent, when we are to give

Judgment, as far as in us lies, for the Life and

Death of a Man : And therefore I muft obferve,

that the Eagernefs that is juftifiable upon Impeach-

ments, may not look fo well now we are Judges

upon a Bill of Attainder. You have gone over

the whole Courfe of the Evidence, and I believe

that this Debate will fhewyou pretty plainly,what

is to be the Fate of this Bill ; for I believe all the

Arguments will now be ufed that can be : As to

what hath been faid of extorting a Confeflion, I

take it to be quite out of the Cafe.

1 I am forry to be engaged one way or another:

I would not, if I could help it, out of the Houfe,

be upon a Jury of Life and Death ; yet in that

Cafe, I fhould know the Law, or be told it by the

Judges : But in this Cafe, we are both Jury-Men,
and Judges, and know not what Rules we are to

go by ; but fet up a Court of Equity which hath

no Bounds but our own Confciences.

As to Sir John Fenwick, I know him not ; as to

his Caufe, I am fure, I am againft it ; but how
far I think him guilty or not, I think is not the

fingle Point to be considered : I muft confefs, there

have been feveral People accufed of this Confpira-

cy, and have been named by the Evidence at the

Trials •, and I believe they are much alike guilty,

being upon the fame Evidence ; but as to all that

hath been opened before you, and proved, it can

amount to no more than this ; There is but one

Evidence, which by the Law would not be a good
Evidence to convict him in another Place ; and
therefore I do agree with the Gentleman that fpake

under the Gallery, that this is a very extraordinary

Cafe ; for one Witnefs is not fufficient at Law to

convict him, and the Law would be very differ-

ent hereof. I am to judge according to my own
Opinion, and not by the Rules prefcribed by the

Law ; but though this Proceeding is not ftrictly

according to the Law of the Land, yet if it was
fuch an extraordinary Cafe that required you to

difpenfe with thofe Forms, and come to this ex-

traordinary Manner of Proceeding ; I think, for

my own Part, it might be fupported by the Ne-
ceffityof it; for 'tis impoffible that it fhould be

otherwife in Practice : Thus when the Government
is at Stake, and nothing will preferve it, but the

breaking through the fettled Forms, then the Go-
vernment will break through them ; and whatever

Rule you prefcribe, it will always happen fo.

There is a very extraordinary Cafe, and that

was in the Confpiracy of the State of Venice, above

a hundred Years ago, I think, fet on foot by the

Spaniards: Then the State, to get the whole Matter

out, promifed a Pardon to as many as were con-

cerned in it •, and after they had promifed it, and
treated with them about it, they thought it necef-

fary, for the Prefervation of the Whole, to break

their Faith, and they were all put to Death. This

was upon Point of Prefervation of the Government.
But, Sir, as to Precedents, give me leave to

fay, I do not give that Authority to them unlefs

I know all the Springs and fecret Hiftories and
Tranfictions that were their Guide in making
thofe Precedents •, and as to Precedents that have

been quoted, when the Parliament has declared

what was Treafon, and what was not Treafon,

or have declared Conftruclive Treafon, they may
be grounded upon the Statute of 25 Ed. III. But

I think there is no Statute upon which they can

ground the Condemnation of a Man upon one

Witnefs.

In the Cafe of my Lord Strafford, upon con-

ftrudtive Treafons, it was there faid, That it was

a Fire that had lain hid for 240 Years, and that

it never broke out before, but to confume him,

and his Pofterity. It was anfwered by Pym, If

that was the Cafe, it was not for want of Law to

juftify fuch a Proceeding, but all that Time had

not produced fuch an Offender.

I do not doubt, but if any one will confider the

late Confpiracy ; and if that was the Queftion,but

it was as extraordinary as any Thing can happen ;

for it was to fubject their Country to a foreign

Power, which is very extraordinary, and feveral

Perfons were concerned in it : But there is one ex-

traordinary Part which I do not remember this

Gentleman is accufed of; and that is, the Affaffi-

nation. Treafon it felf is a very extraordinary

Crime ; but give me leave to fay, that extraordi-

nary Part is not alledged againft this Gentleman,

and this Bill does not feem to be brought in for

that, wherein he is concerned in common with

fome others, but for the fubfequent Matter al-

ledged in the Bill. This Bill is grounded not fo

much upon that he is guilty, as a great many more

are,as upon feveral Circumltances which have hap-

pened to no Body elfe. Give me leave to inftance

in a Cafe, now in my Head (I beg your Pardon

that I ramble, 'tis from the Awe I have upon me
from this Afiembly) in Cataline

,

s Confpiracy, and

if that was our Cafe, no doubt there would be ano-

ther
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ther fort of Argument for it ; there they con-

fulted what to do with Celhegus, and the other

Confpirators; he was at the Head of an Army,
which only expected his Orders to lay Rome in

Afhes ; the Queftion was, Whether they mould

break the Porcian Law ; and for the Safety of the

Senate they were put to Death before the Affem-

bly rofe.

Now to come to this part of it : Though Sir John

Fenwick is a great Offender, yet I think his Cafe is

not fo extraordinary, as to make you proceed up-

on this Bill. I do take his living or dying not to

be of that Confequence as this Bill of Attainder.

I know not how he comes to be fo conuderable

when in Hold ; for when he walked about Town,
I never heard he was feared or regarded at that

Time.
But to come to the Allegations in your Bill, up-

on which they are to ground your Judgment : The
firft Partis a newConfpiracy, that is, for intend-

ing to create a Jealoufy between the King and

thefe noble Perfons. As to them, you have alrea-

dy paffed a Vote in their Juftificacion •, and I think

their Actions may juftify them to the World, as

much as any Vote of the Houfe of Com mons ; but

whatever that may be, I think it was a foolifh

piece of Conipiracy, as well as an ill one; for

one, when he was in danger of being hang'd for

one Plot, to venture upon another •, and I think,

there was at that Time two Witneffes to bring him
to his Trial, and that is an Allegation in the Bill.

And as to the Protracting of his Trial, 'tis

natural, and fo juftifiable, whether innocent or

no, and what every Body attempts ; and no

Body can wonder at it ; but in one Cafe or the

other it can be no fufficient Ground to attaint

him.

The next Thing that is faid is, That he hath

been the Occafion of the withdrawing of the Evi-

dence. Now I muft obferve, that is not alledged

in the Bill, and is proved but by Hear- fay : But

fuppofe it was true, and alledged; if any Man
concerned in Treafon fhall endeavour, by Friends,

or otherwife, to get off an Evidence, can that

amount to that which is defigned to be punifhed

by this Bill, to High-Treafon? 'Tis the Part of

thefe that are intrulted with thofe Matters, to be

in Expectation of fuch Practices. What are

Goals for, but to keep them in Cuftody ? And the

People employed in thofe Bulineffes are to take care

of ft. Are we to fupply a Defect of what ought

to have been done in another Place?

So that I do fay, That a Precedent in an extra-

ordinary Cafe is no Precedent to be ufed in a

little Cafe. It may be urged, but 'tis but a Pre-

tence, when you have paffed this Bill, which is

the Record, the Matter will appear no otherwife

than are the Snggeftions of your Bill. A Man
hath afperfed great Perfons, which is a great Fault

indeed, (for he is not charged with the withdraw-

ing of the Evidence) therefore attaint him upon
one Evidence. 1 think hy this Bill you will open

a Door for a Precedent of all Treafons of the fame
Nature. Sir, there have been many Precedents

mentioned ; I will trouble you with none, becaufe

mod Gentlemen have read the Argument of Mr.
St. John's in this Cafe. I mutt confefs, unlefs

there was that Necefllty as is pretended, which I

do not fee, I do not fee how you can juftify paf-

ling this Bill of Attainder, either by the Law of

God or Man, in any Nation allowed.

I muft confefs, I have no manner of Concern

how this Queftion goes; what I have faid is more
to fatisfy my own Judgment, than work upon
other People. I am not fatisfied there is that

NecefTity that is pretended; and therefore as my
Judgment is now informed, Ican't give my Vote
for Committing of this Bill.

Mr. Smith. Sir, I own my felf to be very unfit

to fpeak in this Argument; butfincel am to give

my Vote in a Matter of this Confequence, I beg
leave to give my Reafon why I give my Vote, as I

intend to do. I know the Matter before us, both
in the Nature of the Crime and Punifhment, a3

well as the Confequence of it, requires a very
deliberate Confideration ; but at the fame Time,
I do take the Hazard and Danger of this Go-
vernment to be a Matter of great Confequence
too.

Though there have been feveral Precedents in-

ftanced in relation to Attainders -

} and though I

have obferved, that moft have acknowledged,
That they might be juftified upon extraordinary

Occafions; yet when they have afferted that, they

have told you, they were upon a wrong Founda-
tion, and fo were laid afide. Now I think it no
great Matter to fay, That thofe Attainders that

were made in Rancour upon contended Titles,'

were reverfed when the oppofite Party got the

Power, no more than if any Action, be it never

fo juftifiable, mould be reverfed when King James
comesagain, which I hope will never be. Isitany

Argument, that when H. IV. came to the Crown,
and depofed King Richard, that he reverfed all the

Attainders in his Time? There might be Reafons

might fway with Perfons for reverfing particular

Acts of Parliament, which might be very good,

or might be not fo, there was fuch a Change of

Government at that Time ; but they take notice

it was made a particular Article againft Richard II.

as if when the Power was come to other Hands,
they would not have depofed him if they had not

had that Argument: Neither do I take that

Argument tobeof any weight; That Attainders

have been reverfed, becaufe the People have not

been heard ; when this Gentleman hath had as full

a Hearing as ever any Perfon had upon any Bill of

Attainder, or Impeachment whatfoever ; and he

hath had the Advantage of Counfel in this Cafe

(which, as has been told you, was excepted out of

the late Act of Parliament) and of the moft able

Counfel too.

'Tis faid this is a Matter of no great Confe-

quence, becaufe it concerns Sir John Fenwick's Life

fingly ; and he is not thought to be fo confider-

able, as by his Efcape to bring the Publick in dan-

ger. Now it hath been always one Principle I

have laid down, That ifa Plot be difcovered, and

not thoroughl y profecuted , it ftrengthens and grows

upon you, and ten to one if it does not fubvert the

Gevernment.

Now, God be thanked, that we have prevent-

ed the Defign upon the King's Perfon, and feve-

ral have been punifhed for it ; but I think we are

not got to the Bottom of it, and that we ought

to provide againft it in a much other Manner.

Can any one think that Sir William Parkyns, or

Sir John Freind, and the reft that are difcovered,

were the only Perfons concerned in this Confpi-

racy; I take it, that there have been much greater

Men in it ; and when I fee fuch a Struggle both to

get People out of Gaol, and fend People out of

the Way, and all Arts ufed that can be, I muft

fuppofe, when fuch extraordinary Courfes are ta-

ken,
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ken, that there is fomething extraordinary ftill to

be done ; and I would not haveMen by bribing of

Witneffes think to fecure themfelves: It hath

been ufed as an Argument to leffen the Matter,

That this was a little after the Act of Indemnity.

Can any Thing aggravate a thing more? Sir,

thefe very Arguments turn againft them.

We are told here, that we mull not confult our

own private Judgments in the Matter •, and we
are told at the fame Time, if there were two

Witneffes that we did not believe, we muft not

find him guilty. We are told of a Judge, that

though he knew a Perfon to be not guilty, yet it

was a commendable Aftion in him, that he con-

demned the Man : But that hath been very well

anfwered already, and I fhall not meddle with it

further; only this I will fay, that I never will

in any Cafe be a Jury-Man or a Judge, where the

Convictions of my own Confcience fhall not go-

vern me, but an Evidence that I do not believe.

And becaufe that Story was told you, I will tell you

another, that I think more commendable : And
that was ; a Man was try'd for a Murder, and

there was pofitive Evidence againft him. The Ju-
ry went out, and ftay'd a great while : There was

Eleven againft One for finding him guilty ; but

at laft the One almoft ftarved them, and they

brought the Man in not Guilty. The Judge
fent for the Gentleman, and defired to know
his Reafons for differing with the reft: And at

laft, upon Affurance that nothing fhould be done

to him, Why, fays he, Would you have me find

theMan guilty, when I was he that killed the Man,
and he was innocent ?

Then, Sir, if you take the Evidence as it is ;

I think, firft, here is Capt. Porter ; I do not

find any Body excepts to him ; and his Evidence

hath been approved of by feveral Juries, and fe-

veral Perfons executed upon it, and nothing ma-
terial hath been objected againft it. I will not

fay, That Sir John Fenwick hath owned a great

deal of this himfelf ; he hath given every body
Satisfaction how far he ftands guilty in his Opi-

nion ; but it is brought fo far home, that there

was Sir John Fenwick'& own Letter was to convey

him abroad. Here hath been Attempts upon
other Perfons ; you hear what hath been done by
the Solicitor. They fay, he was not his Solicitor

at that Time. Here are very pregnant Circum-
ftances. One Gentleman faid, you ought not to

make ufe of Goodman's Evidence here ; and yet he

could make ufe of every Thing to difparage him ;

for he could fay, there were three pofitive Wit-
neffes againft him.

Now when 'tis fo notorious what Parties there

are for King Jamesy and we find Perfons plot-

ting in every Part of the Kingdom : When you
have an open Invafion before you, and when De-
fignsare laid againft the King's Life every Day;
if this be not a Time to exert an extraordinary

Power, I fubmit it to you.

Sir Rich. Temple. Sir, I fhall not trouble you
with any Thing that hath been offered to Day.
That which calls me up, is the Danger of the

Precedent you are about to make, and the Ar-
guments that have been ufed to fupport it ;

which, I think, are more dangerous than that.

I muft confefs 'tis a new Doctrine to me, That
the Laws that are made by the Parliament, are

to be no Rule and Guide to this Houfe. Sir, the

Birth-right we have is in our Laws ; and I did
ever think till now, that the Laws were not only

3

made for Wejlminfter Hall, but for all the Subjects

of England ; and efpecially, that they were to be

a Rule to the Parliament that made them, till

they fhould think fit to alter them.

Here have been great Miftakes between the

Power of Parliament and the Jurifdiction of it

;

the Power of Parliament is to make any Law,
but the Jurifdiction of Parliament is to govern

it felf by the Law ; and this, give me leave to

fay it to you, hath been the Opinion of all your

Anceftors, and the Method they ever ufed. Shall

we make a Law here in a particular Cafe againft

all the Laws of England? 'Tis ultimum remedium

& pejflimum ; you may ufe it in a Cafe of abfolute

Neceffity, but otherwife it may be a Precedent to

overturn all.

There are feveral Things in making this Pre-

cedent, that overthrow all the Laws and Liber-

ties of England: Firft, you are patting Judgment
upon a Man upon one Witnefs. I have heard a

ftrange Debate to Day, That there was but one
Witnefs in Treafon, before the Statute ofEdw. VI.
You know, that in Cafe of Treafon, there was
by the Common Law required two Witneffes ; for

if there was but one, the Party might demand
Trial by Battle, and that was the Common Law
of England.

There is another Thing that is extraordinary

:

Here you are going to pafs an Act without any
Trial at all : For to fay this is a Trial before

you, the Commons, is aMiftake; you never did

affume a Jurifdiction of trying any Perfon, nor
can you: You may for your own Information

hear what can be offered, but 'tis not a Trial,

where Witneffes are not upon their Oaths.

There is no manner of Power or Jurifdiction can
be pretended for you to try ; in that is a fecond

Thing. All the Bills of Attainder you have had,

have been in three Cafes, where the Perfons have
been either dead, or fled, or have been without

the Compafsof the Law, and could not be brought
to anfwer: And you have had fome Bills of

Attainder after Trials had in Wejlminfter- Hall ;

but never a one of thofe have been called Trials,

but they have been generally reverfed ; and for

what? They tell you, That they have been re-

verfed by one Party and another Party : It was in

the fame King's Reign, in Rich. lid's Reign, they
were forward and backward, as the Court Party

or the Country Party were uppermoft.

There is another Thing in this, that I think of

a moft dangerous Confequence ; and that is, that

you are for making way, for what I know, by
this Precedent, for a Rack, for fo 'tis faid ; this

is to force a Man to be an Evidence. Why, give
me leave to fay to you, 'tis a new Way not
known in England, that you will hang a Man un-
lefs he will confefs or give Evidence ; but I think

'tis fomething more than a Rack, for here is hang-
ing, drawing and quartering in the Cafe; and I do
not think this Proceeding will make him an Evi-
dence with any Credit or Reputation to this Houfe

;

nor am I of Opinion, that he can difcover any
Thing worth fuch a Precedent.

Now give me leave to fay one Thing as to

the Jurifdiction of Parliament. It hath paffed

here for current, That the Parliament hath a

Power to declare what they will Treafon, though
fo by no other Law: 'Tis the greateft Miftake
in the World : I heard a great Debate upon this,

upon my Lord Clarendon's Cafe ; and 'tis plain, that

Statute relates only to Cafes brought from infen-
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our Courts to Parliament ; for it fays, That if any

other Cafe fuppofed Treafon, whicJi is not in that

Statute fpecified, doth happen before any Jutices,

the Juilices (hall tarry, without going to judgment

of the Treafon, 'till the Caufe be (hewed and de-

clared before the King and his Parliament, Whe-
ther it ought to be judged Treafon, or other Fe-

lony. I fpeak to the Jurifdiction that the Parlia-

ment has by that Statute : 'Tis, that if the like

Treafon (for at Common Law there was a great

many Treafons) fhould fall out, and be brought

before inferiour Courts, of which they doubted,

whether they were Treafons or no ; then they

fhould be brought before the Parliament, to judge

whether they were Treafons or Felony : But how
mall they judge? By the Laws in being. And
who is this Judgment in ? Not in the Parliament

by Bill, but only in the Houfe of Lords : Much
lefs is it, That you may judge that to be Treafon

in this Houfe, that was not fo by the Common
Law before. Sothat, give me leave to fay, there-

fore there is no fuch Power referved to the Parlia-

ment, to declare any thing Treafon that is not

Treafon before.

I muft fay, 'tis of the laft Confequence, that

we mould make a Law in a particular Cafe, to

take away from him all the Liberty that belongs

to a Subject. Some Gentlemen talk of the great

Favour he hath had at this Bar : I know not

what to think of it •, I am fure you allowed the

King's Counfel fuch Privileges as I never faw be-

fore, and that was to offer that for Evidence that

every body acknowledged was not fo •, and I do

not think any body would think it a great Fa-

vour to be heard in this manner, efpecially to

Things not in the Bill.

'Tis faid, every Man muft go according to his

private Opinion, 'tis not faid Judgment neither ;

the Inftances that have been given are of a quite

different Nature : A Man is not to give his Judg-
ment againft his Knowledge : I think that Judge
ought rather not to have try'd the Caufe at all

;

but if we fit here to judge, we fit to judge him
according to the Law of England^ and then we
muft judge him according to legal Proof. Will

you fit upon a Judgment that is not only not

tied to the Rules of WeJlmin/ler-Hall, but is not

tied to the Laws of the Land -, and Attaint a

Man without a legal Trial, without legal Evi-

dence, and upon One Witnefs, when the Law
fays, you fhall have Two •, and after all, fay 'tis

a reafonable Proceeding ? I know not how it came
about, that the Act of Grace was paffed •, it did

not rife from this Houfe : If it hath any ill Con-
fequence, let them anfwer for it that were the

Caufe of it.

They fay the Government is at ftake, becaufe

the Plot hath not been found out to the Bottom.
That is not our Fault : This Man hath been long

enough in Cuftody ; if he hath trifled with the

Government, I am forry he hath impofed upon

Sir, I fhould be as tender in Point of Blood as

any Man •, but 1 do think, if the Safety of the

King and Kingdom is concerned, 'tis not one pri-

vate Man that we muft have refpect for, fo as to

let the Publick fuffer by it. I do think, that up-
on this Occafion there have fo extraordinary Things
happened as have hardly happened in former Ages-,

that one who is known to be in a Confpiracy td

bring over a French Power with a Popijb Army,
to deftroy our Lives and Liberties, after his Trial

has been deferred by his Equivocations and Pre-

tences to make a great Difcovery ; when he comes
to make it out, he accufes the beft of your Friends 5

and this is only an Artifice to get Time 'till they

could get the Evidence out of the Way •, I think,

if you do not take notice of it, and let the Le-
giflative fupply that Defect, it may be of ill Con-
fequence, and may encourage any one to commit
the worft of Mifchiefs, upon hopes, that if they

can get the Evidence out of the Way, they fhall

go unpunifhed.

Sir Francis Winnington. I fhall trouble you but

a little while, it being late-, but Gentlemen faying

'tis an extraordinary Cafe, I fhall give my Rea-

fons why this Bill ought not to be committed ; for

every Member here now is a Judge^ and he muft

take the Blood of this Gentleman upon him in

Judgment, either to condemn or acquit him ; and

I muft confefs, I have very much admired, to hear

that Doctrine preach'd, That every Man, as he is

fatisfied in his private Confcience, ought to judge

this Man guilty. I defire to know by what Au-
thority we fit here ? We fit here and have a Legi-

flative Authority, and 'tis by the King's Command
we come together ; but at this Time we are judi-

cially trying this Man for his Life •, and therefore

I humbly conceive, That we ought to proceedfe-

cundum allegata &? probata ; and for any Man in

his private Opinion to fay he is guilty, he does

not act by the Commiffion he fits here. For to

tell you of the Lancaflrire Plot, or that aMan fhall

not be chofen hereafter, feems to be Arguments

to enflame, but nothing to the Queftion.

Now, Sir, I will humbly offer to your Con-

federation, and the Judgment of the Houfe, why
I think we cannot judicially condemn this Man ;

for I think the Queftion of Commitment to be

the fame as of his Life and Death.

I do agree upon all the Precedents good and bad

that have been cited, and doubt not but in extraor-

dinary Cafes, 'tis in the Legiflative Power of the

Parliament to look after theSafety of theKingdom j

but I fhall offer why this does not come to that Cafe.

I humbly conceive in this Cafe, for I will not

fpeak to the Rules of Weftminfter-Hall, but upon

the right Reafon of the Thing ; for if it be Rea-

fon in Weftminfter-Hall, it may be fo here, and

that ought to overcome every thing ; But where-

as Gentlemen fay you have one Witnefs, I do

not apprehend you have one good Witnefs, and I

will give you my Reafon for it ; for you muft take

them ;
but if it be fo, I think there is nothing Capt. Porter upon his Parole, and confider what

he fays upon his Word •, and then I do appeal, if

you take what he fays upon his Word, whether

ever they did know that a Bill of Attainder pro-

ceeded againft any Man upon bare Affirmation ?

No -, in that Cafe you fhould have turned it into

an Impeachment, if the Thing looked probable,

and then you had the Witnefs upon Oath -, and

the ancient Method of Bills of Attainder ufed to

be firft by the Impeachment of the Perfon, and

then to turn it into a Bill of Attainder.

Then

in this Cafe, of that Confequence, as to make you
make this Precedent.

Sir Will. Strickland. Mr. Speaker, I would not

make ufe of any ill Precedent : And yet if the

prefent Occafion, and the Neceffity of the King-
dom required it, I would make a Precedent : I

am glad the feveral ill Precedents are avoided in

this Cafe, and I would be bold to fay, whether
this Gentleman fuffers or no, no Man can fay that

he hath been hared to Death by Counfel.
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Then fee what it is that is infifted on by the

King's Counfel, and recited in the Bill, That
there was a Bill of Indictment found by the Oath

of two Witneffes, that is, Porter and Goodman :

Under Favour, I think they are not to be count-

ed as Witneffes in the Point ; and I offer this as

a Reafon ; and, I think, 'tis natural Juftice in all

Courts of the World, That if a Man be accufed

as a Malefactor, he hath the Liberty to crofs- ex-

amine the Perfon that accufes him. Now we
very well know, that in Cafe of Bills of Indict-

ment, when they are found by the Grand-Jury,

they never admit the Prifoner to put Crofs- Qiiefti-

ons, becaufe the Bill of Indictment is but the Ac-
cufation ; and if an Accufation be enough, who
can be Innocent ? Why, then if it be fo, then

this Oath that was given to the Grand-Jury, is

not fuch an Oath upon which you can put fuch

a Value.

Then, Sir, go to the Paper of Goodman, which

you would read, and confider the Validity of that;

Goodman being now abfent, the Prifoner hath no

Opportunity to crofs-examine him •, and I befeech

the Houfe to confider the ill Confequence of it

:

Any Minifter of State may come and get an

Examination before a Juftice of Peace, or Secre-

tary of State, and the Man is conveyed away,

and a Bill of Attainder is clapp'd upon his Back,

and this mail be read as Evidence again ft him :

He is but half a Witnefs, and a Witnefs upon

an Accufation, not upon a Trial.

Then come to Sir John Fenwick's particularCafe;

Sir John Fenwick is indicted, Iffue is joined, and

he hath Notice of his Trial ; and one of the Wit-

neffes goes away, no Man can tell upon what Ac-

count he went ; I may believe why, in my pri-

vate Opinion, but that is not our judicial Know-
ledge : Then if that be fo, was it ever known,

that when any Man was indicted, and Iffue join-

ed, becaufe his Trial was deferred, therefore a

Bill of Attainder muft be brought againft him ?

Here are Plots againft the Government, and it may
be Forty may be taken up for it ; and as to Twenty,

there may be two Witneffes, and the others may
have the good luck to have but a fingle Witnefs

againft them •, will you have Acts of Attainder

againft all the reft ? If this had been an extraor-

dinary Cafe, wherein the Government had been

particularly concerned, it might have weighed

with you ; for no Man can fhew me any Prece-

dent of a Bill of Attainder, but where there was

open Act of Hoftility, or Men of great Relation

and Power were concerned to fubvert the Govern-

ment. But what is Sir John Fenwick's Cafe ? He
is in Cuftody, and the Plot is detected ; if he was

run away, you might ftill fuppofe he was plotting

againft the Government, becaufe he was fled from

Juftice. Gentlemen fay the Government is con-

cerned •, fo it is in every Felony and particular

Treafon •, but muft there therefore be a Bill of

Attainder to punifh it? When there is a Bill of

Attainder, it muft be from an immediate Danger
that threatens theGovernmenteftablifhed,that fuch

a Man is Attainted. But I do not fee that Sir

John Fenwick hath any of thefe Circumftances. All

Men agree, That this is an extraordinaryWay of

Proceeding: Then the Queftion is, Whether Sir

John Fenwick's Cafe be extraordinary ? or, Whe-
ther he be more than a common Malefactor that

is in a wicked Confpiracy ? I do not fee that this

Cafe of Sir John Fenwick's is fo extraordinary, that

if he be not hanged, the Government muft fail.

^ir j
And, under Favour, a Precedent, when 'tis once

made, I know not what Time may produce from
it : It may be, after the Death of his Majefty, that

came to reftore our liberties, we may have wicked
Members, and Members chofen as in Hen. Vlth's
Time. It may be the Condition of every Sub-
ject in England. The Power of Parliament we muft
govern by Reafon and common Juftice ; and if

there be not fo urgent Neceffity to ufe this extra-

ordinary Remedy, becaufe it may be dangerous
to Pofterity, therefore I am againft this Bill.

SirTho. Littleton. The worthy Gentleman took
notice, That the LancaJhirePlot, and fome Words
I ufed, were ufed only to inflame : I can't fo well

guefs at his Thoughts, but I have heard him fe-

veral Times bring his Wife and Children into his

Speeches, to no Purpofe at all.

Sir Francis Winnington. I have a Wife and Chil-

dren, and that Gentleman none ; therefore I think
I may make ufe of that Expreffion.

Sir Tho. Seymour. Mr. Speaker, I have attended

your Debate with the beft Attention I can ; and I

have heard a great many Arguments, and fome
very wild ones too. I hope, how frightful foever

Things have been opened, they will not lead your
Underftanding out of the Methods and Rules of
Juftice. I will not take upon me to tell you, what
is nothing to the Queftion, as, that Treafon is a
very great Crime, or, that the Parliament hath an
unbounded or unlimited Power, and are not tied

to the Rules of Weftminfter-Hall \ I think that isr

no Part of the Subject Matter before you.

That nothing bounds or can limit the Parlia-

ment, is what every Body does admit ; but 'tis the

right Application of that Power which is now to be
confidered of: For you may judge the Prifoner,

and others will judge you. The World will judge

you, if you do not apply that Power aright.

For my part, I fhall avoid as much as can be,

the faying of any thing that hath been faid ; and
therefore I hopeyou will believe that my Difcourfe

muft be very fhort : But that which does move me
in this Queftion, is in fhort this, That I do not

give my Judgment to condemn any Man other-

wife than the Law directs how, and upon what
Terms I muft give it. If the Law hath faid, That
Treafon is not to be Treafon, unlefs it be proved

by two Witneffes, I am never to give my Judg-
ment in that Cafe, when there appears but one.

And this I take to be the State of the Cafe, not

to enter into Matters of Precedent of Attainders

;

for thofe are only Inftances of fo many Facts that

have been done. And in all thofe Inftances that

have been urged and quoted, when Times have

been fedate and quiet, Marks have been put upon
them, as was hinted by a Gentleman that fpake

very ingenioufly upon this Subject at the begin-

ning of this Debate ; I fay, Marks have been put

upon them for you to avoid, but not to imitate.

I take it, that theLaw hath determined that there

fhall be two Witneffes to the Proof of Treafon,

and there is no Treafon that hath not two Wit-

neffes to it. There is but one Attainder that we
meet withal in facred Hiftory, and that is the At-

tainder of Naboth ; he was Attainted, and we
know what induced that Attainder ; he had no-

thing to object as to the Formality of the Proceed-

ings there was fet up againft him : And though

Jezabel's Letter had difpofed the Rulers to deal

by him as they did, yet there were two Witneffes

that did appear againft, him.

I take
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I take it, that two Witneffes are requifite for

the Knowledge of the Truth, that you may make
a right Judgment whether they fwear right or no.

I will give you but one final] Inftance more \ I muft

tell you, Sufannah had been but in a bad Condition,

if one Witnefs or circumflantial Evidence would
have made her guilty.

A Gentleman here fays, 'tis Apocrypha : But

that which weighs with me is, that there may be

Inconveniencies on one Side, and there are no In-

conveniencies on the other. I know not what may
be the Confequence of this Precedent, nor where

it may bring you : I know the Confequence, if Sir

John Fenwick be not executed upon a Bill of At-

tainder -, for no Body will believe there is a Necef-

fity for this extraordinary Remedy to be applied

for an Offence, a Year and half after he hath

been indicted and arraigned for it, and they might

have proceeded to his Trial ; and I know not

whether 'tis his Fault that they did not •, for it was

not in his Power to prevent it : And if you, upon

though they confefs Bills of Attainder may be,

how it can pofllbly be, if the Lawyers at the Bar

fay true, That it muft be upon Oath, and you

give no Oath ?

To fay it may begin in the Houfe of Lords

:

Under Favour, I take it, that a Bill againft a

Commoner can't begin in the Houfe of Lords.

And if you can't have Witneffes upon Oath, you

muft have as much Evidence as the Nature of the

Thing will afford ; that is, you muft have Wit-
neffes to convince your Confciences in the Thing

;

for if all this great Affembly are fatisfied in their

Confciences, that he is guilty of inviting an Army
of French to come into England, I am aftonifhed to

think, that you mould not pafs this Bill againft

him. 1 think, as to this Witnefs Porter, they have

not endeavoured to blemifh him \ but their Ar-

gument feems to run more upon Goodman's not

being prefent. I would know, if there are two

Witneffes, and I do not believe them in my Con-

fcience, whether I can pafs this Bill ? But I ap-

every Occafion, come to fupply the Defects of peal in this Cafe, res ipfa loquitur j the Thing is

lb plain. Flow many have been attainted and fuf-

fered for the fame Crime, that have acknowledg-

ed Sir John Fenwick to have been prefent ? There

were feveral Members of the Houfe fent to exa-

mine Sir John Freind and Sir William Parkyns in

Newgate ; and they were fent with this Intention,

That the Houfe would intercede with the King

for a Pardon for them, if they difcovered the full

of the Plot (it was not the Death of Sir William

Parkyns and Sir John Freind that was aimed at, but

the Prefervation of the Publick)-, and when they

were examined, they did acknowledge, that they

were privy to the calling in of the French, and

that Sir William Parkyns was to have a Troop of

Horfe; there was to be 2000 Florfe; but he

would not redeem his own Life with the Blood of

others. Now I do take it, that there is Evidence

againft Sir John Fenwick fufficient, in a Parliamen-

tary Way, to attaint him.

The Gentleman fays, the Confequence ofthrow*

ing out this Bill, would be nothing, and that

Sir John Fenwick is a little Man : I agree he is, but

'tis the Confequence of bringing in a French Army
that is to be confidered. Would you pave the Way
for them to come over, and make their Entrance

eafy ? I hope the People of England'are concerned

in the Cafe, as well as their Wives and Children.

If you let him go, what will be faid ? I have not

heard one fay, that he believes he is not guilty i

there is none but think him guilty ; and yet will

you let him efcape ? What Encouragement will

this be to your Enemies ? He hath not denied the

Matter himfelf : Nay, he hath not brought one

Gentleman to vindicate him, that he is a Man
of a Behaviour not to be believed to be guilty of

fuch a Thing, which was done in other Trials.

I defire you would confider what the French

King faid of his Brother King James ; How could

he think to bring in Popery with a Proteftant Ar-

my ? I am fure the bringing in of a French Army
muft be for the Deftru&ion of the People of En-

gland, and the Proteftant Religion, and will bring

your People to go in wooden Shoes. 'Tis the Ex-

ample of this Thing you are to confider. It was

faid at the Deftruftion of Carthage, That the

Commonwealth was always to be minded.

them that are remifs in the Government, it will

make them more fo.

As to the Matter of Precedents ; Why, it may
fall out, that by this Precedent an innocent Man
may be punifhed, and then we that make this

Precedent are guilty of his Blood ; and if he fuffer

never fo remotely, it will be required of us, if

they proceed from this Precedent. Now, if Sir

John Fenwick be not executed, unlefs in a legal

Way, what is the Confequence of that ? Is it that

Sir John Fenwick fhall go unpunifhed ? Though
they are deprived of one Evidence, that would

make it Treafon, he may be punifhed for a Mif-

demeanour, and imprifoned for his Life •, and I had

much rather he did languifh in that Condition,

and I am fure it is much fafer for you, for no
Inconveniency can arife that Way ; and I take

it, that when thofe that are our Guides difpute

which is the Way, we are to take that which is

iafeft.

The Learned have difputed, Whether this Mat-
ter, as now it is charged upon Sir John Fenwick, be

Treafon: I will not take upon me to determine

it i they differ about it ; and when they can't de-

termine it, will you by a Queftion determine it

abfolutely ?

Upon the whole, there hath been fo much faid

by the Counfel ior the Prifoner, and fo little faid

by the Counfel againft him, and lb few Argu-
ments urged againft him, that I muft ti: ill retain

the Opinion I had, That there is not Evidence
enough for you to proceed upon this Bill of At-
tainder.

Mr. Bofcawen. Sir, I defire to give my Reafons
for my Opinion in this Matter. I have no per-

fonal Difguft againft Sir John Fenwick. The great

Argument for Sir John Fenwick againft this Bill

is, That this is an extraordinary Proceeding, and
therefore fhould be againft an extraordinary Per-

fon ; and in the next Place, that it is againft the

Rules of Law. The Rule of the Law is, That
there muft be two living Witneffes : As to that

Matter , Gentlemen generally agree , that 'tis

within the Law of Parliament to attaint People
by Bill of Attainder ; but they fay, they have been
often miiapplied; which I do eafily believe, becaufe

fome have been attainted, and have not been

heard •, and fome have been in tumultuous Times:
But this Gentleman hath had a fair Trial, and a

Debate in this Houfe : But I would fain know,
Vol. V.

think you ought always to be mindful for the

Prefervation of England ; and I believe he is

guilty, and I am therefore for the Bill.

O Lord
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try a Man by Jury, but he fhall be tried by the
Cuftom of Merchants before the Statute of Ed.Vl.
If a Man was wounded in one Country, and died
in another, he could not be tried. That which I
aim at, is to fhew you, that though the Common
Law fhould fail, yet they need not come with a
Bill in this Cafe. If two Englijhmen beyond Sea
fight, and one kill the other, it can't be tried by
the Common Law •, How then fhall it be tried ?

It muff, be tried by the Court-Marfhal. It was
Sir John Amefiey's Cafe in Rich. lid's Time

; and
Wells's Cafe, and Lord Herbert's Cafe, in #.VIch's
Time, who (there being but one Wicnefs) was
accufed before the Conftable and Marfhal.

Memorandum, [Mr. Brotherton was here inter-

rupted by the great Noife the Hcufe made upon
the Novelty of the Argument, and did not °-o

on further with it.']

Mr. Paget. Sir, I attended to the Debate of
this Day, and have not hitherto troubled you
my felf, becaufe I did expect to be better inform-
ed by this Debate.

I think the Subftance of the Debate of this Day
hath been, not fo much to mew us by what Rule
we are to go, as to fhew us that we have no Rule
to go by but our Judgments. Sir, I never had
the Honour to fit in Parliament before this Time,
and therefore can't quote Precedents of what hath
been done in former Parliaments; others have
taken a great deal of Pains to fhew you, that it

is in the Bifcretion of Gentlemen, and they are

only to be fatisfied in their Confciences. I am
not fond to hear my felf fpeak, and therefore I

hope I fhall be favourably heard at this Time,
and I do think I have the more Reafon to fpeak
at this Time, from fomething that fell from a
very honourable Gentleman at the Bar : If I oo
mifrepeat him, I hope he will excufe me, for I

do not do it with an ill Defign : But I think his

Words were to this Effect •, That he did not
know, but if it was known in the Country, that

Gentlemen did give their Judgment againft paiTmg
of this Bill, it might hinder their Election in fu-

ture Parliaments. Sir, fince there feems to be fo

great Strefs upon our Determination in this Matter,

I hope I may at this Time fhew you my Reafons
why I can't come up to agree in this Bill •, and I

fhall fubmit it to them, whether they will do me
the Honour to chufe me again. I muft confefs,

I do think this is as nice a Cafe as I can pretend

to give my Opinion in ; and as it isfo, I fhall defire

thebeft Affuranceof the Truth of this Matter, be-

fore I give my Opinion for the palling of thisBil!.

Sir, you have had before you one Evidence : I

will admit him to be as much as a" Angle Evidence
can be : As to thtVaperoi Goodman s Examination,
I have heard that and other Matters too, which I

fhall not repeat. But I do remember, that in the

Debate of Yefterday, it was not infilled on to be Evi-
dence : And if not fo, I fhall only take the Matter
as depending before you upon one Evidence only.

Sir, it is true, I believe this Houfe, as to its

Legiflative Proceeding, is not tied by the Methods
of inferior Courts : But I hope I fhall be excufed,

if in the Methods of Profecution and Conviction

of Offenders, after they have been prefcribed by
the Wifdom of the Parliament, I hope I fhall

be excufed, if I believe this Houfe can't take

away any Perfon's Life upon lefs Evidence than

inferior Courts could do.

And,

Lord Digby. I fhall trouble you but with a Word
or two. I fuppofe as long as we act by the known
Rules of Juftice, and the Laws of our Land, we
fhall not need to fear any Cenfure in our own
Kingdom, or any where elfe ; but 'tis a very un-

certain Thing for Gentlemen to be Judges in the

Cafe of Life and Death, without any Rule to walk

by ; a great many will not allow us any Rule at

all : I always took our Rule to be the Law of the

Land, and that even our felves are bound by the

Laws our Anceftors have made, 'till we think fit

to repeal them •, and I am confirmed in this Cafe

by one particular Argument from the Bill of Trea-

fon that pafled laft Seffions, in which there is a

Claufe, That it fhould not extend to future Par-

liaments. The only Argument for exercifing of

this Power, is the extraordinary Cafe of this

Gentleman. When a Gentleman fpeaks of the

Power of Parliament, I take it to be the juft

Power of Parliament : I think a Man may fay, a

Parliament can't do what they can't juftly do. But

all Gentlemen allow, that this Power ought not to

be exercifed but in an extraordinary Cafe, where-

in the Government is nearly concerned. I believe

very few but think, that if it had not been for

the Vindication of fome particular Gentlemen, we
never had had this Matter before us ; and then I

will leave it to Gentlemen to confider, if the Go-
vernment can be in fo much Danger if Sir John
Fenwick does efcape.

Mr. Brotherton. Mr. Speaker, I perceive the

Queftion, whether this Bill fhall be committed,

arifes very much upon a Suppofition that feems to

be granted, That there is no other Law to try

this.Perfon by; and it hath been hinted, That
before the Statute of Edw. VI. one Witnefs was
fufficient : Now, if I fhew you that here is aLaw
in being, and hath continued for feveral hundred
Years, whereby a Man may be tried, and that

by one Witnefs, I think it is fomething that hath

not been fpoke to yet.

Sir, I ground my Reafon and Opinion upon the

Authority of the Law, and upon the Hiftorians

of all Times, who agree in the Thing, and come
down to my Lord Coke, which is printed by Au-
thority ; and he is exprefs, That where there is

but one Witnefs, (he treats of what Witneffes are

neceffary, and he tells you two Witneffes were re-

quired by the Common Law forTreafon, if the

Perfon was tried by a Jury) ; but, fays he, if there

be but one Witnefs in cafe of Treafon, he fhall

be tried before the Conftable and Marfhal. And in

treating of theStatute of Hen. VIII. which does ap-

point how Treafon beyond Sea fhall be tried ; fays

he, that. is only where there are only two Witnef-

fes ; but if there is but one Witnefs, he fhall be

tried before the Conftable and Marfhal ; becaufe,

fays he, the Statute of Hen. VIII. does not take

away that Trial before the Conftable and Marfhal

;

and for that, Sir, there are feveral Precedents" in

this Cafe, of Perfons that have been Attainted by

a Court- Marfhal ; and if the Accufer was van-

quished,' he was to fuffer the fame Judgment the

Defendant was if he was found guilty. I am upon
a Gentleman's Life, and never was fo before, and

defire to be never fo again ; there have been feve-

ral Precedents, I fay, in this Cafe, and my Lord
Coke is exprefs in the Point •, and I defire any Gentle-

man to fhew me any Law that hath repealed this.

In cafe of Murder ; fuppofe a Man be wounded
upon the Land, and die upon the Sea, and I could

fhew feveral Cafes where the CommonLaw can't
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And, Sir, I fhall not enter into any very long

Vindication of my felf, and my Zeal and Wil-

lingnefs to ferve the Government ; I never was

employed in any other Government; and I think

my Actions have been fuch, that no Body can

instance in any one Thing that hath looked other-

wife ; and when I have faid this, I fhall trou-

ble you no further about that : But there hath

been fo much ftrefs laid upon this Bill, that who-

foever fpeaks againft it, feems tofpeakagainft the

Government •, becaufe it is faid, the paffing of it

is fo necelTary for the Support ofthe Government.

And I was the more willing to offer you my Rea-

fons, becaufe, as the Nature of this Debate has

been, I can't facisfy my fdi' where my Judgment
and Opinion fhall reft ; For if it be fo, that you

are not tied to have as much Evidence as inferior

Courts, and, as they fay, one Evidence is enough,

and my Judgment is to be guided by Papers-, then

they, without any Evidence, may be enough to

fatisfy : And if you take up with lefs Evidence

than inferior Courts, I can't come to declare

how little Evidence may take away a Man's

Life.

As to the Prifoner, I know him not *, but I think

this Bill is for all that he hath to lofe, and is for all

the bzFi Engli/hman can lofe upon the like Occafion.

Sir, I fhall be very tender in giving my Opi-

nion for the Bill, unlefs it was very clear to me
that it was reafonable. Truly I have heard very

little of the whole Plot, or of this Matter that

hath been examined, or for which others have

been executed ; my Life has been generally in

the Country, and I have not had the Curiofity to

buy the Trials ; and as this is the firft Perfon

that hath been called before me, to give my
Judgment on, I hope I may be excufed for ta-

king this Liberty, upon fuch Evidence as appears

before us, to tell you, I can't give my Confent

to this Bill.

Sir William Loivtber. Sir, you have had a very

long Deba te in this Houfe, and long Difcourfe from
the Bar; and though the Counfel was directed

that they fhould not difpute the Privileges and
Authority of this Houfe, yet, as far as my Judg-
ment carries me, their whole Difcourfe was againft

it : And mod of the Gentlemen that have fpoke

againft the Bill, it hath been, becaufe it hath not

been adequate to the Proceedings in Weftminfter-

Hall, becaufe there hath been but one Witnefs.

Sir, if there had been two WitnefTes, this Houfe
had not been troubled with it : It is a Cafe of a

very extraordinary Nature, and fo required an
extraordinary Proceeding.

It hath been queftioned by fome Gentlemen,
Whether one Witnefs be fufficient in this Cafe, or

no ? Which I wonder at, fince a great many have
been convicted upon his Evidence, and every one
of them has confeffed ; which fhews it to be a

notorious Truth.

There is another Inference they draw from the

Proceedings here -

3 Becaufe a great many of thofe

Precedents of Attainders have been reverfed, and
thofe with Notes of Ignominy. If they did con-

fider the Times they were made in, and the Times
they were reverfed in, there might be a great deal

of Caufe for it: We find, that it was contrary

Factions that reverfed them, and that makes it

never the worfe. And truly, Sir, I do not know
but where Circumftances are fo notorious, but

they are tantamount to a fecond Witnefs, as

I have heard in fVe(tminfter-HalL and in Cafes of
Vol. V.

Life too. If a Man be murdered, and two in a
Room, and one comes out with a bloody Sword,
the Law does prefume that Man murdered him]
though there is no particular Evidence that he
murdered him, but only this Circumftance ;.

and yet the Man's Life is concerned in that
Cafe. So that upon the whole, ic appears to me
that he is guilty, and, I think, nothing can be
plainer.

There is another Circumftance, That he fled for

it ; and that is a Prefumption of a Man's Guilt :

For a Man lofes his Goods, if he flies for Fe-
lony.

Mr. Harley. It would be very unreafonable and
impertinent to trouble you long after fuch a De-
bate; I fhall avoid Repetition of what hath been
fuggefted to you much better from other Perfons,
than would have been from me.

I own 'tis a Cafe of great Concern, and 'tis

my Misfortune that I fhould ever fit upon a
Thing of this Nature; but I will difcharge my
Confcience always, and give what Arguments
occur to me, why I am againft this Bill.

Gentlemen have been pleafed in their Argu-
ments to enter upon the Debate of your Power and
Authority, and have made that a part of their Ar-
gument ; but I think, with Submiflion, we need

not difpute that at all : It is admitted, that there

have been Bills of Attainder patted formerly, and
your Authority is not under difpute ; for the Le-
giflative in all Nations have a Power lodged in

them, for the Safety of the Whole.
But your proper Enquiry is, Whether this is

fuch a Cafe as you ought to exercife this extraor-

dinary Power ; omne regnum fab graviore regno

:

Though you have this abfoluce Authority, yet 'tis

to be executed by the Rules of Reafon, and by the

Rules (for fuch there are) of eternal Juftke ; and

I look upon this as one that is inviolable, That no
Man can forfeit his Life, in fuch a Cafe as this is,

without two Witneffes. I muft adhere to that,

becaufe I have heard nothing in this Debate that

can make me quit that Maxim : And 'tis fuch an

ancient Land-mark, that I will never draw a Curfe

upon me, and my Pofterity, for removing of it.

I beg leave that I fpeak with this Earneftnefs to

you.

Gentlemen have been pleafed to make it part of

their Arguments, The great Danger the Govern-

ment is in, if this Bill does not fucceed. I will

notufe many Words; but I think that Argument
ought not to be taken in the grofs, but to be ex-

amined, Whether this Argument, of the Hazard
of the Government, is of equal Poize for you to

break the eternal Rules of Juftice. I won't quote

the Cafe before ; every Gentleman knows it,

(though there was two WitnefTes in that Cafe to

put an innocent Perfon to Death) where it is

urged, the Romans will come and take our State

and Nation : But with how much Reafon that was

urged, everyBody knows ; and how far the Govern-

ment is now in Danger. Let us confider, Is this

Gentleman out of your Power ? Is the Government

in Danger of a Man that is your Prifoner ? Is he

in open Rebellion againft you ? If this Law does

not pafs, if you have not your Hands in his

Blood, is he not under the Power of the Law ?

Did not he tell you fo himfelf ?

Every Gentleman ought to have a Zeal for the

Government, and I wifh it was vifible in every

Thing elfe; but if that be fo, give us leave alfo to

fpeak with Zeal for our Liberty, and ancient Con-

Q^2 ftitution.
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ftitution. The Argument is turned two Ways

:

On one Side you are told, That this probably may
make him confefs fomething ; and by others, he

is to be made an Example of Punifhment. This
is the firft beginning of a Bill of this Nature: But

the fame Reafon that leads you to this, muft lead

you to all the reft: The fame Reafon that is urged

for this Bill to make him confefs, will lead you to

bring in aBill to make him a good Evidence : This

every Body muft allow to be the Confequence

of it.

How does this Bill come before you ? It comes
before you upon a villainous, fcandalous Afper-

fion of fome great Men ; though I know them not

all, yet I have a great Value for them, and I would
make their Cafe my own : But if they were the

neareft Relations I had, I would be againft this Bill

upon their Account; and let anyone examine the

Reafon of it.

Sir, I won't run into Precedents ; but only be-

caufe it hath been told you, That the Precedents

were made in one Reign by one Faction, and then

the Attainders were reverfed in another Reign
by another Faction : There is one occurs to my
Mind, which hath been touched at, and isatleaft

of Inftruclion to me. There was a Cafein Ed. Illd's

Time; there was the Depofition of a King, a King
barbaroufly murdered, and his Son upon the

Throne ; and there was the Notoriety of the Fad,
for which a great Man was attainted in his Son's

Reign, and no different Title: and four Years after,

a Bill was brought in againft the Earl of March :

And one of the Articles againft him was, That he

had procured that Attainder of that noble Lord,
under Pretence of fome Letter, or Paper, that was
figned hy him ; which, if it was fo, fays the Re-
cord, was no Evidence.

I fay this before, Gentlemen, to fhew them

how Things have turned, and Precedents that

have been made very unanimoufly ; but in bad

Times have been turned to fhed the beft Blood

in England. It grieves me to my Soul to hear of

Mr. Corni/h, whofe Attainder you have reverfed,

to hear that quoted as a Precedent in this Houfe :

3
Tis not whether two Witnefles be the Rule of

Weftminfier-Hall, 'tis the Rule of right Reafon
;

and 'tis a Maxim in your Law, Make what Law
you will againft the Law of God, 'tis void : And
this is the Law of God, and right Reafon.

You muft provide for the Government; and

when you can't do it by Courfe of Law, then Ar-

mies muft do it, when the Courts are fhut. I hope

Gentlemen will not put a hard Conftruction upon

what I have faid ; 1 have done it to difcharge a

good Confcience.

Mr. Chancellor ofthe Exchequer. Sir, I am for the

Commitment of this Bill, becaufe in my Confci-

ence I think Sir John Fenwick is guilty; and be-

caufe I think the Power of Parliaments may in-

terpofe in this Matter : And if they have fuch a

Power, I think they may juftly exercife it in this

Cafe.

Gentlemen fay, they will not difpute the Pow-
er of Parliament ; and yet in their Arguments they

tell us, we are not to proceed otherwife than ac-

cording to the Forms of inferior Courts. And if

the Parliament is not to proceed without two

Witneffes in the Cafe of Treafon, give me leave

to fay, there is no room left for a Bill of Attain-

der, unlefs you will take the Bufinefs of inferior

Courts upon your felves: And I am confident,

feveral Gentlemen, if there were two Witnefles.

2

would ufe it as an Argument, What have you to

do with it ? Refer it to the ordinary Courts of ]u-
ftice ; and I am fure that would be very reafonable.

But I do think that Parliaments have that Power,
and they have always ufed it ; and I believe 'tis for

the Advantage of your Conftitution. The inferior

Courts are to go by the Letter of the Law ; and
whoever can avoid that, is to efcape Punifhment
there; but the Legiflative is not to be dallied with:

And if the Offence be of that Nature, that inferior

Courts can't reach it, they can go beyond all Forms
to preferve the Government. This they have done,
and upon that Principle you fit here. Was it by
the Forms of common Juftice below, that you de-

clared the Throne to be vacant, and King William
to be lawful King? Is it upon the ordinary Rules
ofWejlminfter-Eall, thathisTitledoesdepend ? No,
it depends upon this Maxim, That the Parliament
of England are intrufted for the Whole, and may
conftitute a Government for the Prefervation of
the Whole. And upon the fame right Principle

that I gave my Vote to declare him rightful and
lawful King, by the fame Principles I declare his

Enemies to be Traitors.

You are told here, 'tis according to the Law
of God and Nature, that there muft be two Wit-
nefles in Cafes of Treafon: I do not pretend

much Skill in other Parts of the World, I think
'tis our particular Happinefs to have this Way
of Trial: I think in any other Part of the World,
if he had dealt thus with the Government, he
would have had another manner of Proceeding

againft him, than to be condemned by King,
Lords, and Commons : But that is your Confti-

tution, but it does not hold in other Parts of the

World.
Some Gentlemen lay the Strefs of their Argu-

ment upon the ill Confequence it may have in ano-

ther Reign : I would avoid ill Confequences in

another Reign as much as I could, but our imme-
diate Care is the preferving of the prefent Confti-

tution.

But ifGentlemen are apprehenfive, that by fuch

an Example, if King James ihould return, others

may be punifhed ; if we may judge what he would
do, by what he hath done, he would go another

Way to work; ifhe came to London, he would pro-

ceed as his Party did at Dublin, and attaint all the

Proteftants in one common Bill; that is the Pre-

cedent he hath fet, and he will follow. And
therefore in order to prevent that, and in order to

punifh our Enemies, and to preferve our Confti-

tution and Prerogative of Parliament in ail Points;

and becaufe I am convinced in my Confcience he is

guilty, I fhall give my Concurrence for Commit-
ment of this Bill.

Col. Granvil. Sir, I would notprefume to trou-

ble you at this Time of Night, was the Debate

upon a lefs Subject than it is ; but fince you are

going to pronounce Judgment in a Cafe of Life

and Death, and that this Houfe is above any Rules,

and we have no Precedent for it, but every Gen-
tleman is to find out private Rules to walk by ; the

Rule that I fhall take to is, That I would deal with

Sir John Fenwick as I would have Mankind to deal

with me, if I was in Sir John Fenwick% Place, and

were indicted of High-Treafon, and were not al-

lowed any Trial, nor the Benefit of making my
Defence, according to the known Laws of the

Land ; I fhould think my Blood unjuftly fpilt,

let me be never fo guilty.

The
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The Laws are what are fetup for the Defence of

of every Man \ and when once we break through

them, whatever our End may be at that Time,

and tho' it may in fome manner feem to juftify

us, becaufe 'tis to come at an ill Man ; yet pray

confider, the beft of Men may be come at as eafily

as the worft of Men. And what makes me cau-

tious is, That my Hands are guiltlefs of Blood

yet, and I will take care how I begin to dip them

in it. And that which will make me cautious in

any Cafe of this Nature is, what I read in the Story

of the late Time, That when once a Set of People

had begun to dip their Hands in the Blood of my
Lord Strafford, nothing would quiet them till

they had'ftained their Hands with Royal Blood.

The Laws are the common Defence between the

King and the People ; but the King is fafeft when
the Laws are moft ftrictly obferved.

I fhall not pretend to talk of your Power, which

hath no other Bounds but your Juftice and Dif-

cretion ; and what you think fo, will, I hope,

meet with Approbation abroad. And in this

Cale I fhall always be againft what is called a

Tnal to Day : But I do not think it any ; for I

do think we are an unfit Court to determine this

Matter. We lit in fo many Capacities, 'tis hard

to diftinguifh in what Capacity we are here : Some
are accufed ; 'tis hard to be accufed, and to be a

Judge at the fame Time. I am lure I am as much
concerned as if I was accufed my felf •, and 'tis

for my Innocence and Honour that I think my
felf bound to fpeak againft this Bill. For as no

Reientment fhall make me do any Thing that is

unjuft, fo I fear nothing that he can fay •, and

I will never go about to ftop his Evidence,

by cramming a Bill of Attainder down his

Throat.

Befides, 'tis an unfit Thing for any Gentleman
who is obliged to be of Counfel for the King ; 'tis

hard for him to be fo, and fit here as a Judge : I

think alfo to proceed in this Manner, is a difre-

fpe&ful Thing to the King himfelf; for in this

Cafe you turn the Throne of Mercy into the Seat

of Judgment. The King, who fhould have all

the Ways to ingratiate himfelf with his Subjects

;

you make him, by this Proceeding, to pronounce

the Sentence himfelf upon the Life of a Subject ;

and 'tis hard to offer a Bill to the King in fuch a

Manner, by which you oblige him either to re-

jecl it (which was always look'd upon as an Hard-
(hip) or to pafs Sentence upon this Gentleman,
which perhaps his gracious Temper, and his Mercy
make him averfe to.

Sir, 'tis too late to give you other Arguments ;

yau have heard a great many better than I can

give: But I think this Bill is unjuft in it felf, and

dangerous in its Confequence ; and therefore I

hope you will not commit it.

Sir Herbert Crofts. Sir, I did not think to trou-

ble you in this Debate, but only for the Argu-
ments that have been ufed by fome that fpake

lately, who fcem to lay a great Load upon Men,
according as they give their Vote in this Matter,

becaufe 'tis in relation to the Blood of a Man. I

have confidered the Point, I hope, with as much
Caution as any Man within thefe Walls, and hope
to act with as flrict a Confcience as any Man
whatfoever ; and fhall be glad to be informed from
thofe Gentlemen, that have laid the Strefs fo hard

upon Religion, how they can fhew me, that I do
not as ftrictly, as to all Points of Religion, give

v
my Vote for paffing of this Bill, as they would ex-

cufe themfelves from it. I muft agree with thofe
Gentlemen, That you are no ways bound or li-

mited to the Rules of Wejhninjler-Hall ; and
therefore what was faid upon that, I did not think
worth taking notice of ; but when wc are told,

we are bound up by the Laws of Nature and Re-
ligion, and the Law of God, in this Matter, this

touches me fo nearly, that I muft defire thofe
Gentlemen to fhew me in Scripture the Law that
they quote.

If it be the Law of Nature, and the Law of
God, that every Man that dies muft be convict-
ed by two Witneffes, as an honourable Perfon
obferved, I wonder it is not obferved by all Chrifti-

an Nations and Governments, That they are not
all governed by this Law j if there be any Directi-

on from the Law of God, that no Man is to die for

Treafon without two Witneffes, but he may fuffer

for Murder and Felony with one Witnefs. Now,
I fay, I muft defire the Gentleman that afferts it,

that he would be pleafed to fhew me it in Scrip-

ture, and I will be entirely of his Opinion : But
till I hear that very plainly proved, 'tis not within

my Reading or Remembrance, and therefore I

defire it may have no weight. And now I am
up, I fhall give my Reafons, why I fhall give my
Vote for this Bill.

The Reafon that governs me, is the Preferva-

tion of the Government, and the Common-wealth
under which I live ; and which I think I am in

the Station wherein I ftand bound to preferve, by
all the Rules of Juftice imaginable. Now if your

Law hath bounded inferior Courts, but hath not

bounded you in this Matter, though you have faid

inferior Courts mail not determine and give Judg-
ment in fuch a Cafe ; yet, I think, you are not

bound up fo here : But if the Matter be proved to

my Satisfaction, I may give my Judgment accord-

ing to the Evidence that comes before me, with-

out that Redaction.

But, Sir, this ought not to be done, 'tis faid,

but upon extraordinary Occafions. You were told,

fome Time fince, of the Cafe of the Duke o>{Mon-
mouth ; but it was faid, that he was attainted be-

caufe he was in Arms, and could not be come at

otherwife : But I think this is a parallel Cafe to

that, if not much ftronger : for here is a Perfon

that hath been accufed, and fully proved to have

been in Rebellion, and in treafonable Practices-

with your Enemies,, to bring an Invafion upon
you, and to fubvert your Government ; and tho'

he hath not been proved to have been in that An-

gle Act of the Affaffination, yet there is fuch a

Correfpondency between one and the other, that

I do look upon him as equally guilty of both.

Therefore this having been fo fully proved, and:

the Perfon that ftands accufed being out of the

reach of the common Courfe of the Law ; what,

Remedy have you, but to fly to your Legifla-

tive Power, to attaint him upon the Grounds and

Allegations of your Bill, that one Witnefs is

withdrawn ? And I am very well fatisfied, and I

think we may prefume 'tis by his own, or bis

Friends Encouragement and Procurement. And
I do take this to be as reafonabie a Ground lor

your Bill, as any Thing in the other Cafe ; and

1 know not what is an extraordinary Cafe, if tins,

be not one : Is it not an extraordinary Cafe, for

a Plot to be laid for the total Subversion of this

Conftitution, and our Religion for ever, and we

can't come at it to punifh it another Way ? But

it hath been faid, the Safety of the Government
does
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does not depend upon him : If we acquit him, we
are to acquit every one alike : I hope the Go-
vernment does not depend upon him alone ; but

if you clear him, there is the fame Right to clear

any Criminal whatfoever. Sir, fince I am brought

up upon giving my Judgment in this Matter,

(though I come as unwillingly as any body to it)

I muft go according to my Confcience ; and till I

can fee fomething of the Law of God, that has

been hinted at, made out, I muft go according

to the Law of my Reafon •, and that is, that I

muft be for the Bill.

Lord Norreys. I will not pretend to tell you

what the Authority of this Houfe is, 'tis what

they pleafe to make it •, but I am fure they will

ground it upon good Reafon ; but I think the Rea-

fon chiefly given for the Commitment of this

Bill, leaves you a Latitude to do what you pleafe,

and give no Reafon at all •, for it is only to fay,

I am convinced in my Confcience this Man is

guilty •, no matter upon what Proof, no matter

whether any Proof or not, you may believe it

from his Life and Converfation, and the Com-
pany he keeps, or from his Intereft •, and that

may be Argument enough to find a Man guilty.

But cill I know a Reafon better grounded than

this, I cannot be for the Commitment of this

Bill.

Sir Chriftopber Mufgrave. I am fure at this

Time of Night I am unfit to fpeak in fo great a

Matter : I muft confefs I fhould not have troubled

you, if it had not been in the Cafe of Blood.

You have had a great Debate before you of the

Power of Parliaments, and that hath been fufR-

ciently argued •, and I have not Learning enough

to give you any Precedents that have not been al-

ready quoted : But every body does agree in this,

That what Power you have of this kind, is not

to be exercifed but upon extraordinary Occafions.

Now I would be glad to know, What this extra-

ordinary Occafion is ?

Every body allows, That Treafon is the great-

eft Crime a Man can be guilty of; and the Charge
of this Gentleman is High-Treafon : But there-

fore in this Cafe, muft you exercife this Autho-
rity ? Pray wherein does this Cafe differ from any

other Cafe of High-Treafon, that any other Per-

fon will be praclifing againft the Government ?

All the Difference I can make of it, confifts in

two Points ; the one is, that he hath prevarica-

ted with the Government ; and the other, That
Gentlemen fay he hath been a Means of Procrafti-

nating his Trial , in which Time an Evidence

hath made his Efcape. I will allow you, that 'tis

a very great Crime for any one to afperfe fo great

Men as he hath done ; but I would be glad to

know, whether there being fuch an Ingredient, it

be fufficient to attaint him upon High-Treafon

upon that Account.

'Then as to that of a Witnefs being gone, Gen-

tlemen have faid, They are apt to believe, and

there is great Prefumption that he hath been the

Occafion of this Witnefs being gone. Is that an

Ingredient fufficient, though at prefent it hath

not been proved to you ? But if it had been pro-

ved, I fhould not however think that is Treafon.

Then if this be the only Difference between this

Gentleman, and any other Perfon that fhall be

praftifing to fubvert the Government, I would

know, if there be but one Witnefs againft any

Man, for Confpiring againft the King, if they

may not have recourfe to this Precedent, to pro-

ceed againft him by a Bill of Attainder ? For the

Argument is, Whofoever is endeavouring to fub-

vert the Government
,

provided there be but
one Witnefs, you are obliged, by virtue of your
Legiflative Power, to bring a Bill of Attainder
againft him. And what then? Of what Ufe is

the great Care and Wifdom of your Anceftors,

and your felves, that where a Crime is fo great,

and the Punifhment fo great, there fhould be
two Witneffes ?

I was mightily furprized to hear Gentlemen
tell you, That two Witneffes is a Form in your
Law, and a Form in inferiour Courts. I never
could believe that was a Form ; for according

to your Law, no Man fhall be declared guilty

of Treafon , unlefs there be two Witneffes a-

gainft him ; fo that it gives, in a manner, a De-
termination to the Crime ; that I take to be the

Cafe.

A Gentleman told you, That he was fully fa-

tisfied by the Proof, that this Gentleman is guil-

ty : But how can aMan fatisfy his own Confcience,

to condemn any Man by a Law that is fubfequent

to the Facl? For that is the Cafe ; and pray fee

the Danger of Precedents : It now will appear
upon your Journals, that you have caufed to be
read a Depofition of a Perfon that was abfent,

taken before a Juftice of Peace, when the Perfon
accufed had no Opportunity to interrogate him ;

and likewife, that you have heard a Witnefs as to

what a Man fwore in the Trial of another Man

:

All this will appear upon your Books.

And truly, I would be glad to know, if another

Age may not be apt to think, that you took thefe

to make good the Defect of another Witnefs

;

and then I muft appeal to you, if you have not

admitted of a Teftimony, which according to no
Law is admitted.

They fay you are not tied to the Rules of Weft-
minfter-Hall, not their Forms. Is there any Law
in being, that fays, a Judge may hear a Witnefs

as to what was fworn upon the Trial of another

Perfon, to condemn him that was not Party to

that Trial ? If there be no fuch Law, then the

Rule is founded upon Juftice and common Right,

that nothing fhall be brought againft a Man
when a Man was not a Party when the Oath was

made, and he had no Opportunity to examine
him.

I thought it my Duty to tell you, That when
you have made this Precedent, if any Perfon fhall

be accufed of Treafon but by one Witnefs, there

will be the fame Reafon to proceed thus againft:

him.

Then (being a little before Eleven a-Clock at Night)

the Queftion was put, Whether the Bill fhould be

Committed ? And the Houfe divided :

Ayes, 182. Noes, 128.

So it paffed in the Affirmative, and the Bill was com-

mitted to a Committee of the whole Houfe.

Veneris 20 die Novembris, 1696.

The Houfe refohed into a Committee of the whole

Houfe upon the faid Bill, and feveral Words be-

ing offered as an Amendment to the faid Bill, to

import Sir John Fenwick'j being Guilty ; at

lafi the Words that were agreed on, were thefe

[Of which Treafon the faid Sir John Fenwick
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is guilty ) : It was alfo propofed to the Confidera-

tion of the [aid Committee, Whether the Lords

Spiritual fhould ftand in the enabling Part ? But

upon looking into the feveral Abls of Attainder,

it appeared they were unconcerned in all thofe Abls

of Attainder, in the enabling Part ; and fo the

Committee was fatisfied in that Point, and they

were left to ftand in the Bill by general Confent ;

and the Bill was ordered to be reported to the

Houfe ; and afterwards, upon the Report, the

Houfe agreed with the Committee in the afore -

faid Amendment of the Words, importing Sir

John Fenwick'.* being guilty.

Mercurii 25 die Novembris, 1696.

The [aid Bill againft Sir John Fenwick was read

the third Time.

Mr. Methwcn. Mr. Speaker, I have not trou-

bled you in any of this long Debate, and do it

unwillingly now'; but I do think it every Man's

Duty, in a Cafe of this great Importance, free-

ly to own his Opinion, and give his Reafons for

it.

The greateft part of the Debate hath run upon

two Things •, The Inconveniency of Bills of At-

tainder, and the having them too frequent •, that

it is neceffary to have them fometimes, that any

Perfon might not think they are not out of reach,

if they could evade the Laws that were made to

protect: the People.

I think, in general, that this Bill, as every

other, ought to have its Fate upon the particular

Circumftances before you •, and whoever gives

his Affirmative to this Bill, ought to be convin-

ced, That Sir John Fenwick is guilty of High-

Treafon ; and alfo, That there are extraordinary

Reafons why the Nation does profecute him in

fo extraordinary Manner •, and I do think one of

thefe is not fufficient alone.

If between the Indi&ment and Arraignment,

or Trial, Goodman fnould have died, and there

had been no other Reafon for Attainting Sir John

Fenwick, only the Defect of his Evidence, I mould

not have thought it a fufficient Reafon, though

we mould have had an Opportunity of being in-

formed of his particular Evidence, and believed

him guilty ; and if Sir John Fenwick does not ap-

pear guilty, I do not think any Reafon of State,

though he hath prevaricated, and behaved him-

feif to the Diffatisfaction of every Body ; there-

fore, I think, there muft be both thefe.

You have heard the Evidence •, I fhall not re-

peat it, but rather come to thefe Things that di-

ftinguifh Sir John Fenwick\ Cafe •, only thus, you

have received the Evidence againft Sir John

Fenwick, and given him Liberty to make his De-

fence, and have fully heard him •, which I think

hath altered the Reafon of a great many Prece-

dents cited from my Lord Coke, and other Au-
thors.

That which diftinguifhes this Cafe, is, the great

Danger the Nation was in from this Confpiracy,

and the Senfe the Nation hath had of it •, and I

find, by the general Opinion of all Perfons, this

Danger is not at an end.

. There feemslikevvife vo be an Opinion as gene-

ral, That Sir JohnFenmck could have contributed

to your Safety by a Difcovery.

The next Circumftance, That Sir John Fenwick

knowing of this, and the Expectation the Nation

had from him, for that he could have contri-

buted to your Safety, hath made ufe of that to

put off his Trial ; and at laft, has made fuch a

Paper, as does fhew an Inclination to do you all

the Prejudice he can, and tended to the creating

of new Dangers ; and by this Means Sir John
Fenwick, againft whom there was two Witneffes

when he was indicted, hath delayed his Trial,

fo that now there is but one •, and there is a
violent Prefumption, That this Perfon is with-

drawn by the Practice of Sir John Fenwick^
Friends.

There remains yet with me as great a Confide-

ration as any of thefe \ the publick Refentment
of the Nation for fuch his Behaviour, is the only

Means his Practice has left you ; and it feems ne-

ceffary for your Safety, to Come the next beft

Way to what he could have done.

Againft the Evidence that hath been given

there have been great Doubts raifed •, not fo much
whether it be fuch Evidence as may incline us

to believe him to be guilty •, but whether it be

fuch as you fhould hear in the Capacity you

are in •, and, whether after it is found, fuch as

it is, that is not fuch as would convict him up-

on another Trial. Whether you ought to cre-

dit it, and that fhould influence you to give

your Vote for this Bill of Attainder ; this is a

Doubt that I find weighs generally with them
that differ from me in Opinion about this Bill

;

and therefore I defire leave to fpeak to that Par-
ticular.

'Tis faid, That you are trying of Sir John
Fenivick ; that you are Judges ; and that you are

both Judges and Jury ; and that you are obliged

to proceed according to the fame Rule, though
not the Methods, of Weftminfter-Hall -, Secundum

allegata & probata.

But the State of the Matter, as it appears to

me, is, That you are here in your Legislative

Power, making a new Law for the Attainting of

Sir John Fenwick ; and for exempting his particular

Cafe, and trying of it (if you will ufe that

Word, though improperly) ; in which Cafe the

Methods differ from v/hat the Law requires in

other Cafes •, for this is never to be a law for

any other afterwards.

Methinks this being the State of the Cafe, it

quite puts us out of the Method of Trials, and

all the Laws that are for limiting Rules for

Evidence at Trials in Weftminfter-Hall, and

other Judicatures •, for it muft be agreed, the

fame Rule of Evidence muft be obferved in

other Places as well as Weftminfter-Hall, I mean
in Impeachments, and it has always been fo

taken.

This Notion of two Witneffes has fo much
gained upon fome Gentlemen, that we have had

fome Gentlemen fay, That this is required by the

Law of Nature, the univerfal Law of Nature,

nay, by the Law of God : And, I think, if it

was fo, there would be no doubt but it will

oblige us.

But therefore I go to the Bottom of the Mat-

ter : That any Man deferves to be punifhed, is

becaufe he is Criminal : That this or that Man
deferves it, is becaufe he is guilty of a Crime,

let his Crime be made evident any Way what-

foever ; for whatfoever makes the Truth evi-

dent, is, and is accounted in all Laws to be Evi-

dence.

Now
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Now as to the Rules for examining any Perfon,

whether he is guilty or not, and the Evidence that

is allowed in all Nations, no two Nations agree in

the fame Evidence for the Trial of Criminals,

nor in the Manner of giving the Evidence againft

them.

Your Trials differ from all other Nations ;

not only that you are tried by a Jury, which

is particular to you, but that the Witneffes

are to be produced Face to Face before the Of-

fender ; and you have made Laws, that there

ihall be two Witneffes in Cafes of High-Trea-

fon •, and herein you are the Envy of all other

Nations.

Sir, the Evidence that is to be given againft

Criminals, differs in the fame Nation where the

Offences differ •, there is a Difference between

the Evidence that will convict a Man of Felo-

ny, and the Evidence that is to convict a Man
of Treafon ; and the Evidence to convict a Man
of the fame Crime, hath been different in the

fame Nation, according to the Reafon of the

Law. No doubt, by the Common Law of Eng-

land, that Evidence was fufficient, which was

fufficient to incline the Jury to believe the Per-

fon guilty. This before the Statute of Edward VI.

though that was made upon great Reafon, and

appears to be for the publick Good, by the ge-

neral Approbation it hath received •, but I don't

think in your Proceedings here, you are bound

by it.

But, Sir, it is faid, Shall we that are the Su-

pream Authority (as we are part of it) go up-

on lefs Evidence to fatisfy our felves of Sir John

Fenwick's Guilt, than the other Courts? And
lhall we refort to this extraordinary Way in this

Cafe ?

Truly, if it did fhake the Manner of Trials be-

low, I mould be very unwilling to do it ; but I do

take it clearly, that it cannot ; but on the con-

trary, I think there is no ftronger Argument for

your reforting to this extraordinary Way, like to

that of the Caution which your Law hath provi-

ded for the Innocency of all Perfons. For if

we confider all thofe Laws that have been made,
'tis plain it muft be in the View of our Anceftors,

that Criminals might not efcape j and the Laws
are made for your ordinary Trials, and for thofe

Things that happen ufually ; and your Govern-
ment hath this Advantage, That they can keep to

that which others cannot : For in a very wife Go-
vernment (as was obferved by a Perfon that fat

in this Houfe the laft Time this was debated)

the Ways of punifhing Crimes of this Nature
are extraordinary, when Perfons are condemned :

They are not only unheard, but they are con-

demned before they are accufed i and that is

thought neceffary there, which will not be endured

here •, and yet that Government hath continued

fo long, and no Endeavours have been to alter it,

though fo many noble Families have fuffered by
it, becaufe they are convinced, as to their Confti-

tution, 'tis neceffary.

The next Argument is from the Precedent we
are about to make j and whatever the other Pre-

cedents have been, what you do now will be a Pre-

cedent for you and your Pofterity ; and whilft that

is ufed to make you cautious, and tends to make
you confider well, whether it is according to the

Duty to your Country to pafs this Vote (which

no doubt is the only Queftion before you) 'tis a
good Argument.

Sir, if this Precedent mail appear to Pofterity

to be a Precedent concerning an innocent Man, or
a Perfon whofe Guilt was doubted of, or one
whofe Guilt did not appear, and this Bill mould
be carried by a prevailing Party, I do agree it

was" a very ill Precedent : But if the Cafe be, that

this Precedent will appear to Pofterity, upon the
Truth of the Thing, to be a Precedent made of
a Man notorioufly guilty ; of a Man that had de-
fended this extraordinary Way of Proceeding, this

extraordinary Refentrnent of the Nation ; and that
nothing could have hindered this Man from the
common Juftice of the Nation, but his havino-

endeavoured to elude it in this Matter j and if k
appears, that you would not be put off fo, but
made an Example of this Man, I fhall not be forry

it fhould appear to Pofterity ; but 1 believe Pofte-

rity will (as I think they ought) thank you for ir.

Sir, I do fay for my own Particular, while I am
Innocent, I fhould not think my Life in danger
to be judged by 400 Engli/h Gentlemen, and the
Peerage of England, with the Royal Affent j and
when I reflect, I can't be of Opinion, That the
Government could have procured a Parliament to

have paffed a Bill of Attainder againft my Lord
Ruffel, or Mr. Comifh, or Mr. Colledge, I don't
think all the Power of the Government could have
prevailed with the Parliament to have done it \

and here I fee that a great many Gentlemen have
oppofed every Step of this Bill, for fear of making
an ill Precedent ; yet thofe Gentlemen do believe

in their own private Confciences, that he is guilty

;

and I can't think that any Perfon can be in danger
by fuch a Bill, when Gentlemen oppofe this Bill

only upon the prudential Part, though they ftill

confefs him to be guilty.

All the Conclufion I make to my felf is, That I

do believe, I am convinced in my Confcience

(which I think is fufficient, when I act in the Ca-
pacity I now do) that Sir John Fenwick is guilty :

But there are Reafons fo extraordinary to fupport

this Bill of Attainder, that I do not fee how any
Perfon, that is fo convinced, can refufe to give his

Affirmative to this Bill.

Sir Godfrey Copley, Sir, I am very fenfible a

great deal hath been faid upon this Subject ; but

I think there is fomething in Duty incumbent
upon every Man, efpecially upon me, who can't

concur with the general Senfc of the Houfe, to

give my Reafons for my Difagreement •, and I

will make no ufe of Arguments but fuch as I

can't anfwer my felf. A great deal hath been
faid upon this Debate by Gentlemen learned

in the Law -, and many of thefe, though they

have faid they would not fpeak as to the Power
of Parliaments, yet the greateft Part of their

Arguments have touched upon your Method of

Proceedings, and to fhew you how they inter-

fere with the Rules ofiWeftminjler-Hall ; fo great is

the Force of Cuftom and Education : But I ac-

knowledge fome have brought us Arguments quite

of another ftrain.

This is a Matter of fo extraordinary Impor-
tance, that I think it proper to confider what
Rules we have to go by ; but I take the Punifh-

ment of Offenders and Criminals to be the ne-

ceffary Support of all Governments whatfoever,

without which no Government can continue •, but

all Societies of Men have fuppofed to themfelves

fome Rules, whereby it may be known, whether

Offenders are guilty or no.



1696; Pari, upon a Bill ofAttainder for High-Treafon. izi
It is the Cuftom of our Nation, to have two Englijh Parliament, there is an End to the Defence

pofitive Witneffes to prove Treafon. Now it may of any Man living, be he never fo innocent,

be imagined, that I make ufe of this as an Ar- Sir, I remember I hea

gument, that we are tied up to thefe Rules : No,
I am not of that Opinion, that we are bound by

the Rules of any Society whatfoever. The Par-

liament have a Power to abrogate all Laws that

they have paffed, if they think good ; and fo cer-

tainly cannot be tied up by any Rules now in

being. But, Sir, there are the eternal Rules of

Equity, and Juftice, and Right Reafon, and Con-

icience ; and thefe, I think, are unalterable, and

never to be fwerv'd from •, and therefore I fhall

take the Liberty to fee how far agreeable our

Proceedings are to thefe Rules.

Sir, I do look upon it, that 'tis a Rule agree-

able to what I fpeak of,That no Man fhall be accu-

fed by he knows not whom •, and that no Man fhall

be accufed, but that the Evidence againft him, and

he, mould be confronted, and broughtFace toFace.

I am one of thofe that believe Sir John Fenwick

to be guilty ; and there is clear Proof of it by one

Witnels ; and you have added to this an Indictment

that is found : But I muff, needs own, that I

think that to be fo far from giving any Addition

or Strength to the Evidence, that when that is

brought in, I look upon the Scales to be lighter

than they were before ; for if any Record or Wri-

ting that is fworn to behind a Man's Back, fhall

be brought here to fupply another Part of the

Evidence (and if not fo, why is it brought here?)

And if that be to be interpreted to make up a

Part of the Evidence, I do, by parallel Reafon,

argue, that the like may make up the Whole at

one Time or another ; and may be fo far made
ufe of, that any profligate Knave, that gives

Information before a Juftice of Peace, or a Secre-

tary of State, this may rife againft any Man
whatfoever, when he is obnoxious to the Govern-

ment *, or a Perfon may be accufed for his good
Service in this Reign, and this may be fet up
againft him, and he run the Hazard of his Life.

Then, Sir, as to the Neceffity of this Matter,

I muft confefs, that thofe that brought this Mat-
ter before us, are much wifer than I ; and there-

fore I will not examine what Reafon they had to

do it : But it is fo little agreeable to me, I wifh

it had not come here. But is it to be fuppofed,

that your Government is in hazard of any Man
that is faft in Newgate? Can any Man think, that

Sir John Fenwick can do any Thing in his Condi-

tion to hazard it? Can you expect that a Man that

hath been Six Months in Prifon, and no Body came
at him, that he may make fuch a Difcovery as

may be worth your while ? But fuppofe you had

a Man of Invention and Practice, what a Spur do
you put to it ? May not a Man of Parts, when he

hath no other Way to fave himfelf, may not he

frame fuch a Plot, as may make the belt Subjects

in England tremble ?

Why then, Sir, I do fay, by this you are in a

very dangerous Way to fuffer by the Invention of

any Man : And fuppofe he fhould be fo ignorant,

as to know nothing; or fo great a Blockhead,- to

be able to invent nothing, would you hang him
either for Ignorance or Infufficiency ? I muft con-

fefs, I dread the Confequence of this for the Nation
in general, and for our Pofterity. 'Tis not Sir

John Fenwick\ Life I argue for •, I do not think it

worth a Debate in this Houfe, nor the Confidera-

tion of fo great an Affembly •, but I do fay, if

this Method of Proceeding be warranted by an
Vol. V.

heard it mentioned on the

other Side of the Way, by an honourable Perfon,
who never lets any Argument want its Weight j

That King James attainted a great Number
of Perfons in a Catalogue, in a Lump. Sir,

I am not afraid of what arbitrary Princes do,

nor an Irijh Parliament;' but I am afraid of
what fhall be done here : I am Concerned for

the Honour of your Proceedings, that it may not
be a Precedent to a future Parliament in an ill

Reign, which I am fatisfied you would not do.

I had fome other Thoughts, which I cannot re-

collect, &e.
Mr. Foley, the Speaker's Son. Sir, the worthy Gen-

tleman that fpake firft upon this Debate, Calls me
up : He faid, that he thought in this Matter, eve-

ry one ought to give the Reafons of his Opinion

:

And in giving the Reafons ofmy Opinion,! do fo-

lemny proteft, I do it with the fame Sincerity as

I would do, if I was upon my Oath, and of a Jury.
The worthy Gentleman faid, That if there could

be any Danger from this Precedent, that an in-

nocent Man might lofe his Life, he would not be

for it. I defire that he would confider, whether

there be almoftany Inftancesof any innocent Men
that have loft their Lives, but what has proceeded

from Precedents that have begun upon guilty Men.
The fame Gentleman told you, that if we did not

believe Sir John Fenwick to be guilty, no other Con-
fideration Ought to move us to be for this Bill.

; Now the Reafon I am againft this Bill is, becaufe

it does not appear to me, from the Evidence that

hath been given at the Bar, that Sir John Fenwick

is guilty. And I do think, that which is not le-

gal Evidence is no Evidence ; and I do think,

that all the Lawyers that have fpoke in this

Matter, have allowed it to be no legal Evidence.

And I defire Gentlemen will confider, if it has

hot been thought reafonable, that Men mould be"

convicted upon fuch Evidence, why now it fhould

be faid to be neceffary ? I think the Saying of my
Lord Strafford upon his Trial was this : If the Pi-

lot was to direct a Ship in a dangerous Sea, and

there was no Buoy to direct his Courfe, if he

there fplit his Ship, It was excufable ; but if there

was a Buoy up, then he was accountable for it.

Now, comparing our Government to the Sea,

there have been many Rocks and Sands, and many
Men have loft their Lives by them •, but the Trea-

fon Bill feems to be fet as a Buoy to avoid that

Mifchief for the future. Now if we fplit upon

thefe Rocks, I fhall think we are but ill Pilots.

Upon a former Debate we were told, we are

hot tied up to the Rules of Weftminjler-Hally and

it was fufficient to juftify a Man in giving his Vote

for this Bill, that he was fatisfied that Sir John

Fenwick was guilty : See the Confequence of that,

in Things that I have as much believed as I do this,

I have found my felf miftaken.

When a Jury a&s according to legal Evidence,

that they have no Reafon to miftruft : When a

Jury finds according to legal Evidence, they are

in no manner of blame : And if this Man be inno-

cent, when you have taken away his Life, and his

Eftate, and ruined his Family, all that you have

to fay for it, is, That you have acted according to

the beft of your own Underftandings, guided by

your own private Opinion.

Were this the Cafe of Sir John Fenwick only,

and I not to give my Vote, I reckon him fo de-

R fpicable,
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fpicable, and becaufe I believe him to be aTraitor,

and I think the worfe of him for the Part he

hath afted fince he was in Cuftody, I fhould not

concern my felf about it. But when I fpeak

againfl: this Bill, 1 fpeak on the Behalf of all thofe

that' may hereafter fuffer by fuch a Precedent as

this. Thofe Precedents that have been urged,

don't come near this Point. And though the

Power of the Parliament is above that of other

Courts, yet there hath been no Precedent that

comes up to this, That we fhould pafs a Bill to

attaint Sir John Fenwick, becaufe he will not give

Evidence, or there is no Evidence againfl: him.

If Sir John Fenwick be to be hanged, becaufe there

is but one Evidence againfl: him, any Man in the

World may ; and then I think every Man's Life

depends upon it, whether this Houfe do like him
or not. Confider what a Reverfe of Opinion this

will be, to what former Parliaments have given

in Cafes of the like Nature. I think if this Bill

does pafs, every Man's Life will be as precarious

as his Election.

We have been told, how much Danger the Go-
vernment will be in, if this Bill does not pafs. I

have as much Zeal for this Government as any

Man; but all the Government is concerned, is,

That a Man that you think a Traitor fhould live.

And I do think the Government is no more con-

cerned in this Life, than in the Living of any Ja-
cobite in England. But on the other hand, I

think the Lives and Liberties of the Subjects of

England are concerned ; and, by this Bill, you
will make all their Lives and Liberties preca-

rious.

I am not for bringing the Blood of Sir John
Fenwick upon me, or my Pofterity ; nor can I

confent for to make a Precedent, that a Man may
be hanged without Evidence.

Lord Cutis. The worthy Member that fpake

laftbut one, told you, That he thought the Life

of Sir John Fenwick was not worth the Considerati-

on of this Affembly : I do differ from him in that.

If the Scripture tells us, That the mod infignifi-

cant Creature does not fall without God Almigh-
ty's Confideration, I think the Life of a Gentle-

man may be thought worth ours.

The worthy Gentleman that fpake Iaft, told

us, That he did believe in his Confcience Sir John
Fenwick to be guilty : But becaufe he hath found

himfelf miftaken formerly, when he believed

Things with the fame appearing Certainty, there-

Fore he may be miftaken now. I hope Gentlemen
will not prefs an Argument upon our Judgments,
from Precedents that are onlyMiftakes: I do agree,

That any Man may be miftaken in a Thing which
at that Time he thinks himfelf moft certain of

;

but till that Miftake appears, I fay, it ought not

to make him doubt of any Thing that he does

clearly and diftinctly perceive: If otherwife, there

is an End of all Religion and Law •, and it fhakes

the Foundation of the moft certain Belief a Man
can entertain.

As it appears to me, fome Gentlemen feem to

lay a greater Strefs on fome Things than they de-

ferve, and are not pleafed to anfwer fome Argu-
ments ; and therefore I defire leave to fpeak to two
or three Points in fhort. I fliall not fay any Thing
of the Authority of Parliaments, it fpeaks itfelf

;

nor of the different Confideration of our Proceed-

ings, and that of inferior Courts •, that feems to be

agreed : But I fhall apply myfelf particularly to

mention fomeThingsupon Sir John Fenwick*% Cafe,

and in that take Care, as near as I can, not to
trouble you with any Thing I have faid upon this

Subject.

I can't but obferve, That every Gentleman that
fpeaks againfl thisBill,begins with anlntroduction,

that he believes him Criminal ; which does fome-
what aftonifh me: I hope they will explain them-
felves a little. But to the Point : As to Sir John
Fenwickh Cafe, I did take the Liberty in a former
Debate to obferve, That it was not only a Confpi-
racy againfl: the lawful King of England, and had
fuch Parts in it, but alfo in bringing in a tyranni-
cal and foreign Power upon you. But there is one
Confideration I did not mention then, becaufe I

thought|what I faid carried fo great weigh t, it need-
ed it not ; I do fay, not only as aChriftian, as an
Englijhman, and as a Subject of this Government,
againfl which he hath committed a Crime of the
higheft Nature •, but I will fay, as a Man ofHo-
nour, that he hath acled contrary to the Rules of
Honour. I think Sir John Fenwick had made a
much better Figure, if he had appeared in Arms
in Flanders, where he might have charged this

Prince at the Head of his Troops, than bafely
have contrived his Death in this Manner.

Sir, I have only one Thing more that I defire to
fpeak to ; for what I fay is more for my own In-
formation than to defire any Man's Opinion fur-

ther than he agrees with it : I fay, moft Gentle-
men have likewife owned, That if they thought
this an extraordinary Cafe, they would be for this

Bill. I do fay, as it appears to me, I do think, if

ever there was an extraordinary Cafe, this is one;
and if ever any Government was in Danger, this is,

or may be, upon your Refolution to Day. A great
deal of Strefs hath been laid upon this Argument,
That Sir John Fenwick is in Hold : I take that to
be nothing, for they keep a Combination together
frill. 'Tis by Rewards and Punifhments that all

Governments are fupported. Robberies, that
were fo common in France, that you could not
walk after it was dark, by Punifhments they have
been brought to that, that you may ride from one
end of it to another with a Purfe of Gold in your
hand. And if you think it a trifling Matter, that

wicked Men that have fuch Inclinations fhould
efcape, I don't doubt but you may have Plots
every Day.

I don'tdoubtbut this Gentleman knows a great
deal that he hath never laid before you. I would
not be thought to prefs it as an Argument that he
fhould be condemned, becaufe he won't confefs

;

but I will bebold to fay, if he does know of a great
many Perfons that have been concerned in this Bu-
finefs ; if he knows of a Rifing that was defigned^

when this Confpiracy was to be executed (and it

may be executed ftill, if Things fhall be ripe for

it) ; I fay, though you keep him in Flold, it will be
an Encouragement to them to go on in the Ca-
bals, in buying of Arms, csV. I think theMatter
before you is no lefs than the Fate of England, and
the Fate of Europe, and of all your Pofterity ; I am
fure it is : And give me leave to fay to you one
Thing that is Matterof Fact, There are thofe Sto-

ries infinuated abroad, and thofe Matters of Fact
afferted, with relation to a Confpiracy, and re-

viling this Houfe, that are not fit for me to repeat.

But your Enemies laft Year, before the breaking
out of this Confpiracy, had the fame fort ofMeet-
ings, and the fame fort of Difcourfe, as they have
now. I will end with protefting to you, That I

deal with Sir John Fenwick with the fame Candour
and
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and Honour, as I {hall always defire to be dealt

with my felf.

Six Godfrey Copley. That noble Lord mifunder-

flood what I laid, as to the fmall Value 1 put up-

on Sir John Fenwick: I did fay, That Sir John

Fenwick, confidered in his Tingle Capaciry, I did

not think it was worth the while of this Houfe to

act in their Legiflative Capacity upon him.

Sir Charles Cartwright. I thinkthis Bill isofvery

great Moment, and ought well to be confidered

before it paffes; for whenit ispaffed, it will betoo

late to retrieve the ill Confequence which may at-

tend it: There is fo much Roguery in the World,
I think it a hard Matter to arrive at the Truth,

'lis not long ago there was a Plot contrived by

one Young, and others, againft the Bifhop of Ro-

chefter; and fo cunninglycontrived, That if a Bill

of Attainder had been brought in againft the Bi-

fhop of Rochefter; beforethe Truth had beendifco-

vered, 1 do not know what might have been the

Confequence of it'. I luppofe no body queftions

the Truth of thisPlot ; but God fordid that every

body that hath been named for it fhould be guilty.

It may be true, That there was fuch a Meeting
that Sir John Fenwick is accufed of being at, and
yet Sir John Fenwick might not be there ; and I do
not think it iufficiently proved, and therefore I

can't give my Confent to this Bill.

Mr. Manley. Sir, I have, as well as I could, at-

tended to this Debate in this Matter ; and I did not

trouble you in the laft Debate, becaufe I was wil-

ling to take all the Opportunities I could to inform

my felf.

'Tis to me an extraordinary Thing, not only

for the Matter, but Manner of your Proceedings

;

which, confidering all Circumftances, appears to

me to be not only not common but unprecedent-

ed ; and as we are all in this Matter Judges, fo I

hope we fhall apply our felves to confider of it

with that Temper, as may lead us to give a right

Judgment. And if I had never fo great Obligations

upon me, and Dependencies, though from the

Crown, I would lay them by, at leaft they

fhould net influence my Judgment in this Matter.

We are to pafs Judgment in a Matter of Life and
Death upon this Perfon ; and 'tis urged we fhould

do it, becaufe the common Courfe of Juftice will

not reach him for the Crime objected againft

him, which is High-Treafon •, and the Species

of that Treafon, as it is laid in the Indictment,
is, csV.

Sir, the Evidence that hath been given to fup-

port it, hath been the Affirmation of a fingle

Witnefs at the Bar : Indeed other Things have
been alledged in the Bill ; but, as hath been faid in

Wefiminjler Hallupon another Occafion,They look
like Pepperand Salt to me ; for in themfelves they
are not Crimes (I fpeak with Submiffion to your
Judgments) at leaft to bear Company with an Ac-
cufation of High-Treafon.
As to the Evidence-, firft, Captain Porter tells

you, That Sir John Fenwick was at a Meeting at

the King's Head, and at Mvs.Momitjoys afterwards,

when there were treafonable Difcourfes amongft
them, and Chamock was directed to go \n\.o F'rance ;

but the End of that is not proved ; for the Wit-
nefs that told you of thofe Meetings, did not tell

you, aslobferved, thatChamockdi&goto France ;

and what he faid upon other Occafions, is no Evi-
dence to me. And though we are not tied up to

the Rules of IViftmilifter- Hall, I am fo young a

Member, I know not what Methods are obferved

Vol. V.

in Parliament, that I may in fome meafure make
them a Rule to me.

The Law of England requires two Witneffes
upon the greateft Reafon ; and 'tis not only the
Policy ofEngland, but the general Confent (in this

Cafe) of the whole World, and it isgrounded up-
on the Law of God. It was objected by an ho-
nourable Gentleman the other Day, to a Gentle-

man, that he faid the Law of God required two
Witneffes. A Gentleman who is very near al-

lied to one, from whom he might have early

informed himfelf, made us a Challenge, tofhew
him where it was to be found : If he will look
into Numbers and Deuteronomy, there are three

particular Texts very plain in it. The Reafon
of this is illuftrated in the Story of Safannah ; her

Safety depended upon it : And the Jews, when
they profecuted our Saviour, though they wanted
no Malice, nor nothing to animate them, to put
him to Death, yet St. Matthew tells us, at laft

there was two Witneffes found againft him : And
this being the Law of the Land, and the Law of

God, muft be my Rule •, I muft have this Matter

proved againft Sir John Fenwick, as full as the Law
of the Land, and the Law of God requires. The
other Evidence brought to maintain this Bill, is

what is fworn by Goodman before a Juftice of Peace,

and the Account of the Evidence given by Good-

man to the Grand-Jury, which I muft confefs I de-

clare I am very far from being convinced ought

to have weight with us : But, I think, they muft

lay a great weight upon it, who give their Vote
for this Bill ; or otherwife they muft give their

Vote upon the Teftimony of one Witnefs.

The Reafon for this extraordinary Proceeding

is, 'tis urged, There is a Neceffity for it; the

Plot will be loft elfe, fay fome; Sir John Fenwick,

fays others, will efcape elfe. As for the Plot, I

wifh to God there was no fuch Thing; but 'tis

probable the beft Way of ending this Plot would

be, if his Majefty in his Wifdom thought fit to

interpofe with his Mercy and Grace at this Time;
and better than for the Legiflative Power, in an ex-

traordinary Manner, to take off a Perfon againft

whom there is not a legal Evidence. Gentlemen

fay, they are convinced in theirConfciences; but I

will appeal to their Confciences, whether there

be legal Proof againft him ; and fhall we then in-

terpofe, in an extraordinary Manner, to take away

his Life?

No Man pretends to anfwer, but that this Pro-

ceeding may be dangerous to Pofterity : If he had

any Security this might be done without that Dan-

ger, it might be fome Encouragement toGentlemen

to come into it ; but fince it may be dangerous,

are not we, who are intruded by the People, to

have an equal Care of the Liberty of the People ?

We are to take Care of his Majefty's Life and

Government ; and the Reafon is, becaufe upon

him, and his Government, the publick Safety does

depend. 'Tis Salus Populi, is the great Reafon

that the Law takes fuch Care of the King ; and

as we are to do nothing to the Detriment of the

King, fowe are to do nothing for the King, that

may be of Detriment to the People.

An honourable Lord hath been pleafed to fay,

We are not yet out of Danger: I amforry to hear

it, and could not think it, when fo noble a Lord

is fo near the King, and hath fo great a Share in

taking Care of the publick Safety. But fure, no-

thing can happen from this Perfon ; there hath

been Care taken he ihould have no Converfaion

R 2 with
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with any body : If I thought there was a Hazard

to the Government, or to the King, and no Way
to fecure us, but taking away this Gentleman's

Life ; fuch a Reafon as that would make me go

counter to my own Reafon and Judgment. But

I can't be of Opinion, that a Man of Sir John

Fenwick's fize, who in his beft Circumftances in-

deed, is a Gentleman by Birth, and hath a Gentle-

man's Fortune, but is now in a great meafure

without his Eftate •, fo his Fortune can't do any

hurt, and his Alliance I fuppofe is not confiderable

enough to do any neither.

Then as his Circumftances do not make himfo

confiderable as to do us any hurt, let us take

care, that we do not in any cafe, by his Blood,

wound our felves.

Gentlemen lay but little Strefs upon the Dan-
geroufhefs of the Precedent ; I do lay more ; and

'tis chiefly upon that Reafon I can't come up to be

for this Bill, I would not that fo good a Parlia-

ment fhould lay the Foundation of any, by which,

in after Ages, the beft Men in England may fuf-

fer. 'Tisfaid, an ill Parliament will not want a

Precedent, but will make ufe of their Power; but

they will fall fooner into, if led by a good Par-

liament.

Sir, This is a Matter I would not have prefumed

to have troubled you in •, for I can't think any

Thing \ can fay, will have any weight with any

one that is not of my Opinion : But as an Englifh-

man, and as \ have, the Honour to be of this Houfe,

when aThing of this Nature comes befort us, and

I am to give my Opinion as a Judge in it, I was

willing to give my Reafons for my Opinion. I

think this Bill is unprecedented ; and you will

give me leave to fay, it appears to me to be un-

reasonable, \ think it contrary to the fundamen-

tal Rules of Reafon and Juftice ; I doubt it may
be dangerous to our Conftitution •, and 1 fear fu-

ture Ages, may have Reafon to repent what we do

;

and therefore I am againft this Bill, and I hope it

will not pafs.

Sir William Strickland. Sir, I do afiure you I

fhall not in any Thing>qf this Bill, or any Thing
elfe, run counter to my Confcience or Judgment ;

but I do think, and I think few deny it, I do think

in my Confcience that Sir John Fenwick is guilty
;

and thinking fo, I ought to condemn him. I

do think, if we fhould fpare this Gentleman for

want of Form, as they call it, now we are in

our Legiflative Capacity, and there fhould be any
ill Effects of it ; and other People, by thinking

they might avoid Punifhment by the Forms of

Weftminfter-Hall, fhould have thehkelmaginations
againft his Majefty, and they fhould take Effect

;

I. fhould think myfelf in a great meafure guilty of
that Misfortune. I think the Kingdom is concern-

ed, and the King's Prefervation, in thisBilL; and
I hope you will pafs it.

Mr. Dolben. Mr. Speaker, lamagainftpaffing

of this Bill ; and I fhall, with as much brevity as I

can, lay before you my Reafons, why I am againft

itj and probably I fhould not have troubled the

Houfe with them, but that I think it neceffary to

juftify my Opinion in a Cafe of this importance.

I do admit that the Fact that is charged upon
Siryo^i^/zw/^isanOvert-ActofHigh-Treafon,
within the 25th of Edw. III. though I mufttake
leave to fay, That a Judgment upon a Cafe, at

leaft as ftrong as this, has lately been very much
arraigned and controverted : But 'tis not my in-

tent to difpute the Nature of this Fact 3 for I am
2

perfuaded, That to confult how to procure an Iri-

vafion of this Kingdom with foreign Forces, is an
Overt-Act of Compafiing the Death of the King-,

and I do think this Charge does amount to fuch

an Overt-Act. But I beg leave to reflect, How
far Overt-Acts of this Nature, which fall directly

within any Species of Treafon mentioned in the

25th of Edw. III. how far fuch Treafons are cog-

nizable in Parliament, and within the Intention

of that Statute: Indeed, that they are cognizable

by theabfolute Power of Parliament, there is no.

doubt.

Sir, That Statute doth firft enumerate feveral

Species or Branches of Facts, which it fays fhall be

adjudged Treafon, that is, in the Courts of Judi-

cature-, and then afterwards it goes on, and fays,

If any other Cafe, fuppofed Treafon, not fpecified in

that Ail, doth happen before any Juftice, the Ju-
flices fhall tarry without any going to Judgment of the

Treafon, till the Caufe be [hewed and declared before

the King and his Parliament, whether it ought to be

judged Treafon or Felony. Now, Sir, with Submif-

fion, this is a great Argument, that the Intention of

thofe that made this Law, was, That thefe Trea-

fons, which were directly under any of thefe Par-

ticulars enumerated by the Statute, that they

fhould be left and be appropriated to the Deci-

fion of the inferior Courts ; but that Facts of

another Nature, which did not come under the

Particulars enumerated in the Act, as extraordinary

Offences, and Mifbehaviour of Magiftrates and

great Men, and the like ; thefe indeed fhould be

referved for the Consideration and Judgment of

the Parliament, who are only a Match for power-

ful Offenders, whom the common Juftice of the

Kingdom can't grapple with. And as this feems

to be the Intention of the Makers of the Act, fo

I think the Inftances generally have been purfu-

ant to that Inftitution •, for I know of but one

fingle Inftance of any one that ever was attaint-

ed by Bill for any Treafon that is contained un-.

ber any Species enumerated in the 25th Edw. III.

'Tis true, where Perfons have been out of the reach

of the Law, in open Rebellion, or fled from Ju-

ftice ; in thefe Cafes the Parliament have thought

fit to attaint them ; as in the Cafe of Sir John

Mortimer, and others who made an Efcape out of

the Tower ; and the Cafe of the Regicides ; and

likewife the Cafe of the Duke of Monmouth, who
was in open Rebellion. But I fay, that I have not

found in my Reading, upon the beft Search I could

make,where any that were inCuftody wereattainted

by Bill for any Treafon within 2 5 Edw. III. and that

was the Cafe of Ferham \ but I think there is no

Precedent of any Man, who is not only in Cufto-

dy, but hath been indicted, arraigned, and Iffue

joined, and he hath put himfelf upon his Country

for his Trial; and the Perfon accufed, was to be

convicted, or acquitted, by the Verdict of twelve

Men ; I never heard of any Inftance, when after

all this Proceeding a Perfon was taken off from

this Trial, and debarr'd the Benefit of the Judg-
ment of his Peers, and the Benefit of his Challen-

ges, and deftroyed, and cut off extrajudicially

by an Act made on purpofe, ex pofi faclo : I never

met with any Inftance like it, unlefs it be that of

my Lord Strafford ; and I believe no body will cite

that, if they reflect upon the Preamble of the

Act for reverfing his Attainder: For in the Pre-

amble, 'tisfaid, That the turbulent Party did at-

tempt the procuring of that Act, on purpofe to

condemn him. This fhews the Opinion of our

Pre-
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Predecefibrs in relation to Proceedings of this fort;

they efteem it contrary to the fundamental Rules

of juftice and Right, which Parliaments, as- well

as other Courts, mull be governed by.

Roger Mortimer was attainted, and afterwards

his Attainder was reverfed ; and the Reafon de-

clared, becaufe he was attainted againft the good

Laws and Cuftoms of the Kingdom.
Ferbam\ that I mentioned before; and decla-

red for the future, That it mould be, &c.

Another Attainder there was of Sir Thomas

Haxey ; but that was reverfed, and declared to be

againft all Law. Then there are the Attainders

of H. VIII's Time ; I (hall not particularize them ;

but befides that, all the Hiftory of thofe Times,

and Law- Books, condemned them, as Proceedings

againft all Law and Juftice. There is the Statute

of 1 Ed.VI. c. 12. feems directly levelled againft

thofe Attainders in the preceding Reign; for it

fays, That the Proceedings in King H. VIHth's

Time, were grounded upon Laws that were ex-

tream and terrible -, and therefore, that there might

be no Proceedings of that kind for the future, it

reduces allTreafons to the ancient Standard of 25
Edw. III. and goes on, and enacts, That no Man
fhall be convicted or condemned for Treafon, but

upon the Teftimony of two lawful Witnefies.

Now I take that to be a general Law, and to

extend to all Convictions and Condemnations for

Treafon ; and can't but declare my Opinion of it,

That it muft extend to Bills of Attainder, fince

thefe are the principal and moft powerful Con-

victions and Condemnations ; and if that Statute

does extend to Bills of Attainder, then pray con-

fider, whether this Bill of Attainder now be fup-

ported by fuch Evidence as the Statute requires ?

There was indeed one lawful Witnefs produced -,

but inftead of the other, they have only produced

a Record between Parties not concerned in this

Bill, and the Depofitions of a Perfon, whether

living or dead non conftat •, and I believe no Body
will fay thefe Depofitions will be equivalent to a

fecond Witnefs.

I do believe a great many Gentlemen are of

Opinion, That thofe Rules of Evidence are not

to guide you here : But I beg Pardon that I can't

pofiibly be of that Opinion ;- I rather incline to

my Lord Chief- Juftice Vaughanh Notion, That
though we are not bound by the Forms of Law,
yet we are bound by the Rules of Law •, every

Body allows we are bound as to the Nature of

the Fact; every Body will take himfelf bound by
the Statute of 25 Edw. III. to form his Judgment
as to the Fact : Why are not we then bound by
thefe Acts ? Likewifeas to the Evidence, and the

Proof of the Fact ; if 2 5 Edw. III. be binding to

us, fo. as to prefcribe us a Rule to iudge the Fact

by, Why are not the Statutes of Edw. VI. bind-

ing to us as to the Evidence of that Facl ?

But fay fome Gentlemen, if there be not two
Witnefies, that is from Sir John Fenwick or his

Agents. Sir, no Gentlemen will fay, that there

hath been any Proof of that; the very Bill does
not charge him with it : But taking it for granted,

what fhall follow upon that ? Shall it therefore

Law, that the Depofitions of that Witnefs fhould

be of as good Force and Effect, as if Goodman
was here, to give it yiya voce; for then you will

not take from him the Benefit of his Trial, nor
the Benefit of his Challenges, which is the Birth-

right of every EiigliJJman.

And one Thing I will fay further : Thefe Bills

of Attainder are like Sijypbus's Stone, they have
rolled back upon thofe that have heen the Promo-
ters of them. 'Tis known, that my Lord Crom-
well was the firft Man that promoted them in H.
VIII's Time; and the Advice that he gave his Ma-
iler for the Ruin of others, proved fatal to himfelf.

Sir, this is the laft Time we (hall have the

Opportunity of confidering this Matter : I muft
take leave to declare, That my Opinion is, That
if I confent to the paffing of this Bill againft Sir

John Fenwick's Life, upon any other Grounds than

fuch as are entirely agreeable, and juftifiable by
the Laws of God and Man, I am guilty of the

Death of Sir John Fenwick. I am not fatisfied that

I can give my Confent to this Bill upon thofe

Grounds, and therefore I beg leave to be againft it.

Sir Edw. Seymour. Mr. Speaker, you all know I

have born my Teftimony againft this Bill, being

not perfuaded that it is juft : Now we are come
to the finifhing Part of it •, and I fhall lay before

you thofe Reafons that prevail with me, and fub-

mit them to the Judgment of the Houfe j and if

I am more tedious than I ufed to be, I hope the

Occafion is fuch, that you will pardon me •, for I

will endeavour to contract my felf into as near a

Compafs as I can.

I fhall not trouble you with any Arguments that

have been laid before you already •, nor fhall I en-

ter into the Examination of Precedents ; a great

many have been laid before you, and a great ma-

ny of them have been reverfed, moft of them j

and the Reafons why they have been reverfed, be-

caufe the Perfons condemned have not had the due

Benefit of the Law : And if that be a good Reafon

for reverfing of fuch an Attainder, 'tis a good

Reafon why you fhould not do it.

I can't but take Notice, That the Beginning of

this Bill in the Houfe of Commons is the firft Step

of this kind, that hath been made in Parliament,

except that of the Duke of Monmouth % and the

Reafon of it, I take to be this, becaufe you hear

not upon Oath ; you condemn not upon Oath :

You, nor the Party under Accufation have that

Advantage againft a forfworn Evidence, as there

is in the other Houfe •, the Method has been to

pafs fuch Bills in the Houfe of Lords, and tranf-

mit them hither, upon which you then judge.

I think, in this Cafe you have no Evidence

;

and inftead of two Witnefies, you have no Wit-

nefs at all ; for as to Goodtnan, De non apparentibus

&?- non exiftentibus eadem eft ratio. As to Porter,

he' hath been examined : But when you confider,

that he was a Perfon engaged in this Confpiracy,

and that he had no Repentance of his Crime till he

was difcovered, and then he comes to be an Evi-

dence 5 how far that fhall fway, every Man muft

allow, that I muft fubmit to you : But thus much I

may fay, every Man muft allow me, that in far lefs

follow, that Sir John Fenwick fhall immediately be Cafes no Man that does fvvear for himfelf, or .upon

put to Death ? No, God forbid ! I think there is

no Parity between the Crime of feducing away a

Witnefs, and the Judgment of Death : But I think
this a more reafonable and natural Inference to be
made, That becaufe Sir John Fenwick hath feduced
away a Witnefs, therefore it is juft to make 'a

his own Account, is to be admitted as an Evidence.

If a Robbery be committed in an Hundred,

though a Man be, but to pay a Groat towards it,

he mall not be an Evidence ; how much more

then in a Cafe, when a Man comes to fwear to take

away another Man's Life to five his own ; for he
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is not in the Condition of a Freeman, who gives

his Evidence without check or controle, but he is

drudging on for his Pardon, as the Counfel told

you, which depends according to the Evidence he

dees give or not give.

For my Part, 1 can't go fo far as fome Gentle-

men have done, to fay Sir John Fenwick is guilty :

For where there is no Law, there is no Tranf-

greffion ; a Man that is guilty, muft be guilty

according to the Law : And the Law hath requi-

red and faid, That there fhall be no Treafon but

what is proved by two WicnefTes, and here it

appears that you have not one. The fame Law
that calls it Treafon, fays it fhall be fo proved :

Then if you pafs this Bill, you make that Treafon

which before was not Treafon.

Sir, the Law does require two Witneffes, and

there is divine Authority for it too : It hath been

hinted at, the Place in Numbers, No Man is to die

uponfingle Evidence ; and it fays, Thefe are the Sta-

tutesyou Jhall obferve throughoutyour Generations and

Dwellings. But I will go a little further, becaufe

a worthy Gentleman declared, there was no fuch

Law of God. He will find in the 19th of Deute-

ronomy, a Cafe juft as 'tis here ; for the Cafe of

High-Treafon was Idolatry at that Time ; and the

Law fays, WhofoeverJhallfet up Idols, fhall beftoned

to Death ; but it fays, No Man Jhall be condemned

to die by the Mouth of one Witnefs, but by two or

three Witneffes he fhall Juffer: I think this is pofi-

tive enough. I fhall not trouble you with more
Inftances, though I could repeat feveral.

Sir, the Law enjoins Forms ftriftly, even to the

leaft Circumftance : If a Man be condemned to die,

and after he is condemned to die, another take

away the Life of that Man, 'tis Murder. I will

go further : If the Officer that is to do Execution,

if a Man be condemned to be hanged, drawn and

quartered •, if the Officer fhot him, it is Murder

in him ; fo that Men are not left to a difcretionary

Power to aft according to their Confciences.

I take the Reafon by which this Bill is fupport-

ed, to be deftruftive to all human Society •, for

if that be admitted, that a Man fhall aft accord-

ing to his Confcience, and not according to the

Rules that are prefcribed him, I know not who
is fafe ; For how can an innocent Man make his

Defence upon that Principle ? It is a fafe Consi-

deration for them that take upon them that Way
of judging, becaufe they are bound by no Rules ;

but what hath not that done almoft within Me-
mory ; Felton, that killed the Duke of Buckingham,

what was his Juftification, but he was perfuaded

in Confcience he did well in fo doing. Ravillac,

that killed H. IV. in France, he juftified the fame

by his Confcience, and faid he had done a good

Thing; and I may fay this Argument of Con-

fcience hath afted all the Villainy of the laft Age,

and I am afraid hath gone a great Way to difturb

the Happinefs of this.

For if this be a Rule to this Houfe, How is the

King bound ? I thought he had been bound by

Law ; butifthis fhall be admitted as an Argument,

'tis enough to fay, if this Houfe be arbitrary, the

King is. I do not refleft upon this Reign ; but it

will be enough to fay, tho' he aft againft Law,
and turn twenty Colleges out of Doors, his Con-

fcience perfuades him to it. We fee how unboun-

ded Liberty the Lords take, is, they are become

Mailers of all our Eftates \ and I would be very

loath for my Eftate to depend upon the feeble

Tenure of a Lord's Confcience.

If then this be the Cafe, as it is, according to

this Method, I defire to know into what Conditi-

on we fhall bring our felves ?

You have been told, it is expected from you by
your Country, that you fhould exert this Autho-
rity and Power : Sir, I would have been glad that

in Cafes more reafonable we had exerted this

Authority and Power of Parliament ; I wifh it

had gone to the preventing the debafing and abu-

fing your Coin •, I wifh it could be exerted, that

we might not fee our felves cheated under Counte-

nance of an Aft of Parliament •, but contrary to

that, you are fond of being fprinkled with the

Blood of S'wjobn Fenwick. As long as theGovern-
ment is not in danger, I believe the Country
would be glad that their Blood might run fecure

in their Veins, and not be tapt upon every Oc-
cafion to ferve a Turn •, for if you break the Laws,
what Man can promife himfelf Security ?

We know the Confequence, if this Bill does

not pafs ; Sir John Fenwick may live in Mifery all

his Time.
But what this Precedent may make, no Man can

forefee. This Bill is againft the Law of God

;

againft the Law of the Land ; it does contribute

to the Subverfion of the Conftitution, and to the

Subverfion of all Government ; for if there be
Rules to be obferved in all Governments, and no
Government can be without them, if you fubvert

thofe Rules, you deftroy the Government; and
therefore for thefe Confiderations, no Body will

think itftrange, if I give my Negative to this Bill.

Mr. Chancel, of the Excheq. Sir, the Gentleman
that fpake laft, hath carried the Reafon againft this

Bill a little further than fome others ; for it feems

now, we are not to reject the Bill for want of one

Witnefs that is legal in Wejtminjter-llall, but it

feems there is no Evidence at all ; and by Capt.

Porter's not being pardoned, and yet drudging for

his Pardon ; as to all that have been condemned
upon his Teftimony, he hath arraigned the Evi-

dence as not fufficient, and hopes that will be the

Judgment of the Houfe upon this Bill. I think

if the Houfe rejeft this Bill upon that Argument,
it will go further than many mean that oppofe it.

Another Thing he fays, He compares the Con-
viftions that I have upon my Judgment, and of

every Body elfe that fpeaks from the Proofs that

are made, that he is guilty, to the Whimfy of two
or three mad Men •, whereas we go according to

the Evidence brought at the Bar ; we don't go
upon the Whimfies of Ravillac nor Felton, but

upon the Proofs that have been made here ; and

though there are not two Witneffes, yet upon
what appears in Proof, I am convinced that he is

guilty i and upon that Conviftion, I think, accord-

ing to the Duty I owe my Country, and the Confti-

tution of England, when a Bill does come to punifh

the Man whom I think guilty, I think I ought to

be for the Bill. As to what is faid out of Deute-

ronomy, That the Law of God was againft it, if

you will argue a Fortiori, 'tis literally true in the

Cafe of Murder •, but whether Murder or Trea-

fon, there is the Life of a Man concerned •, and

'tis not the Punifhment, whether to be hanged,

or hanged, drawn, and quartered, that makes any

great Difference ; and give me leave to fay, if you

go to make Precedents from the Jewi/h Law, then

I fay, the Law of England is againft that Law, in

Cafe of Murder ; and by the fame Reafon you

may defire leave to bring in a Bill to repeal all

thofe Laws,

2 Sir,
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Sir, if this was the eternal Law ofGod and Man,

where was this eternal Law in England before Ed-

ward Vlth Time ? If it be the eternal Law, that

there muft be two Witneffes, why does it not hold

in England even in fome Cafes of Treafon to this

Day ; I mean the Treafon of Clipping and Coin-

ing ? So that if Gentlemen will argue, the Nature

of thefe Faults are what the Law of every Coun-

try ordains, and that is the Law.
And the Way of Evidence and Proof too differs

in every Country •, and I may affirm, That there

never was any Government in which there was

not a Power lodged fomewhere to be exerted upon

extraordinary Occafions, beyond the legal Way of

Profecution.

I don't care to travel into the feveral Countries

to fee how their Conftitution is, but I believe there

is not one Place in Europe in which it is ftrictly

neceffary there fhould be two Witneffes to take

away the Life of a Man j but it is generally fo

as it is here in all ordinary Cafes, but in this very

Law •, this laft Law does not go upon two Witnef-

fes, but you have a Provifo in it does abfolutely

exempt Proceedings in Parliament : I do not in-

fer from thence, that you fhould not have two

Witneffes, if you proceed by way of Impeach-

ment, I think you ought ; and fo for having Wit-

neffes upon Oath, &c. When thefe Proceedings

are in Parliament, there is a direct Provifo, by

which the Parliament is exempted from thofe

Rules. Upon the whole Matter, I think this Man
is guilty •, I think the Precedent would be more
fatal, to fay, that a Parliament can't proceed in

fuch a Cafe, than that a guilty Man fhould fuffer.

I think this Bill comes before you with more Cir-

cumftances and Reafon to juftify it, than any

that hath been brought here before •, here is a Bill

found againft him by his Country, the 'Evidence

of his Friends having tampered with one of the

Witneffes, confirmed by a Jury, &e.

A learned Gentleman fays, He would come up
to make this Paper Evidence •, but can't come up
to make fuch a Law, by which every Man that is

concerned in that Depofuion would be affected :

But here is fomething particular in this Cafe, a

Man that hath been abroad, and hath not ufed

the like Artifice, I think you ought not to ufe the

like Power to punifh him that is not guilty of the

like Crime. And therefore I fhall conclude -, but

I muft take notice of one Thing: It was laid,

That this was the firft Precedent of this kind be-

gun in this Houfe, but that of the Duke of Mon-
mouth : But I believe, if this Bill of Attainder is

not to be begun in this Houfe, 'ti's
:not to be brought

in at allj for I believe there is a Statute, That
the Life of a Commoner is never to be meddled
with by the Lords originally. I will not trouble

you any further : I do in my Confcience think that

Sir John Fenwick is guilty, and therefore I am for

this Bill.

Mr. Pelham. I did not think to -have troubled

you this Day: I did rather intend to have left it

to others that can fpeak better, or have not fpo-
ken upon this Subject % but that which- hath been
mentioned by feveral, as if they did think that we
who mentioned the Law of God upon this Occafi-
on, did it as if we did think the Law of God was
binding to you at this Day : I never thought any
fuch Thing otherwife than as to the Morality of
it, fo far forth as it is grounded upon Reafon and-

Juftice, and tends to the clearing of an innocent
Man ; and fo far we and all Mankind are bound'

by it ; and that Law having been afterwards con-

firmed in the New-Teftament by our Saviour and
his Apoftles, at leaft approved of by them •, and
this having been confirmed by the Law of Eng-
land likewife; I do not think this a fit Occafiori

for you to pais by fo fundamental a Law as that

is : And I conclude with this, That I can't fatisfy

my felf in my Confcience, and fhould think fome
Misfortune might follow me and my Pofterityj

if I paffed Sentence upon Sir John Fenwick's Life,

upon lefs Evidence than the Law of England re-

quires.

Sir H. Crofts. I fhall endeavour as much as I

can, to give you little trouble in this Matter:

But becaufe it hath been hinted and remarked lo

particularly upon me, I muft beg leave to dif-

charge my Duty, as well as my Confcience, as to

what I laid here the other Day.

Sir, I do very much forget my felf, if I did

affert, That there was no fuch Place in Scripture

that required two Witneffes : The Thing that I

faid, was this, That if any Gentleman could (hew

me any Rule from Scripture that required two

Witneffes, more in the Cafe of Treafon than in.

the Cafe of Murder and Felony, I fhould be glad

to fee it. I do fay that the Scripture fhall be a

Rule to me, as far as the Scripture requires ; but

I do take the Jewijh Law not to be fo abfolutely

literally binding upon us here. And as to the

Text out of Numbers, that very Text of Scripture

is particularly and literally applicable to Murder j

and if that be binding now, we have been very

much mifguided by our Predeceffors v and I think

we are bound to take it in hand, to repeal all Laws
that are againft it.

Sir, he is pleafed to deny us, in fome meafure,

the Liberty of being guided by our Conferences

:

Truly, I don't know what he would have Gentle-

men go by : Truly, let him go by what Rules he

pleafes, I will go by the Rule of my Confcience,

and will not do any thing agaihft it upon any

Confideration or Confequence whatfoever; nor

will I part from the Liberty and Power of Par-

liaments, for any Rule or Law of inferior Courts

whatfoever.

Sir, you are told, You ought to be guided by

the Rules of Law, that is not the Forms of Law,

but the Rules of Law. Sir, I fay, if thefe Rules

were made to bind Parliaments, it was reafonable

they fhould be bound by them ; but if they were

made only to bind inferior Courts, they were far

enough from being intended to put a Cramp upon

the Proceedings of Parliament ; and if you fhall

fubject your felves to them, you give the Law-

yers fuch a Power, that I don't doubt, but their

Books will be of greater Authority than, your

Journals : Therefore in Confideration of that, and

becaufe I would leave that which is the Right of

Parliaments to my Succeffors, I fhall not fubmit

to that.

Therefore,I fay, I comeclear to the Point, Whe-

ther SirJohn Fenwick be guilty or not \ only I muft

obferve a little back, That as to thofe Inf-rances

that the worthy Member was pleafed to make ufe

of, of Ravillac, and of Felton ; fhall thofe extra-

ordinary Cafes, that which Men did M -heat of

Blood and private Malice, fhall thefe be brought

to bear a Parallel with what is done in Parliament

for the Juftice of the Nation? I don't doubt but

there are Men enough, in their Confciences, at

leaft with pretence of it, will juftify the Deitruch-

on of your Government and Religion, and every

Thine



ia8 163. Proceedings againft Sir]. Fenwick, Bar. 8 VVill. IIL
Thing elfe : All thofe Men that deny the Right of
your Government, have Confcience and Juftice

enough to fubvert it, if they could j and therefore

I do not fo much wonder, that many Men with*

out Doors have argued in that Nature.

But I fay, my Confcience is the Rule I muft go
by ; and to me the Queftion is, only whether

Sir John Fenwick be guilty, or not guilty, and
am called to give my Judgment in it; and I think

I am bound by the Law of Nature, by the Law
of the Nation, and I fee nothing in the Law of

God that prohibits me, to give my Judgment ac-

cording to the Evidence, and the Opinion I have
in my Confcience of the Truth of it.

If there be no fuch Rule, that requires twoWit-
neffes binding upon me ; if I may go upon one

Witnefs, if I believe he fpeaks true, and that the

Perfon is guilty •, then I am bound to act for the

Prefervation of the Nation, and all our Pofteri-

ty : They that made this Attempt, made it upon
you and your Pofterity for ever : 'Tis not fo fmall

a Matter as fome reprefent it •, 'tis not the Perfon,

fo much as the Nature of the Fact we are to con-

fider ; and we are not to let Men efcape Pu-
nimment according to their Greatnefs or their

Smallnefs, but according to the Nature of the

Fact, and their Guilt. I think I have that Free-

dom, and I am fo little bound by thofe Rules that

have been urged, that if both Witnefles were here,

and gave Teftimony againft him, if I did not be-

lieve him to be guilty, I would lofe my Life ra-

ther than vote him fo ; but on the contrary, if here

be fufficient Evidence to convince me, though not

according to the Rules of inferior Courts, I will not

fubject the Freedom ofParliaments to thofe Rules.

Sir, you have been told formerly, and I think

it a Matter of that Weight, I beg leave to urge

it again, becaufe 'tis a great Reafon that guides

me in this Matter ; if you lay it down for a Doc-
trine in this Houfe (for a Refolution here taken

is as much a Rule as a Law, for it fhall be

brought as a Precedent) ; and therefore, if it mall

be laid down as a Rule here, that you will never

attaint any Man, or find him guilty, but upon
two Witnefles, I think the Government, and all

you have, ftands upon a tottering Foundation

:

He muft be a very ordinary Statefman, that can't

lay his Plot fo, as you ihan't reach him by two
Witnefles.

Therefore, I fay, I think it becomes theWifdom
of Parliament, not to declare themfelves bound in

that refpect ; I would have them bound by Juftice,

but not by the common Rule of the Law.
Sir Robert Cotton. Sir, I do find that Gentlemen

do very much infill in this Cafe, That if a Gen-
tleman does believe that Sir John Fenwick is guilty,

he muft give his Vote for the pafling of this Bill

:

If that be fo, I am glad that Opinion did not

take Place in the laft Reign j if it had, I am of

Opinion I fhould not have been here now, and I

believe my Lord Warrington, who was very inftru-

mental in promoting this Revolution, would not

have died in his Bed. My Lord and I were accu-

fed of a Crime, which I believe, if proved by two

Witnefles, had been Treafon. I have heard fome

Gentlemen fay in this Houfe, they did believe my
Lord Warrington was guilty (though he was not

guilty of the Fact as it was laid.) There was a

Man fwore, &c. and there was fome corrobora-

ting Evidence ; but as to Mr. Fley, and my felf,

there was none but this particular Perfon, and

they indicted us of Mifdemeanor •, though it would

have been Treafon, if there had been two Witnef-
les. Now if the fame Fact was Treafon when
proved by two Witnefles, and but Mifdemeanor
when proved by one, methinks we are doing an
extraordinaryThing ; we are going, after the Fact
committed, to make that which is but a Mifde-
meanor, to be Treafon. And for thefe and
other Reafons, I can't agree to the pafling of this

Bill.

Lord Norreys. Sir, though I had always an Ap-
prehenfion of the ill Confequence of this Bill, yet
never fo much as now ; for this Gentleman hath

given Arguments that fhake me more than all that

I have heard before ; for he fays, there are a great

many Men, if they may proceed according to

their Confciences, will fubvert this Government,
and bring in King James and arbitrary Power :

And he tells you, that every Precedent in this

Houfe, is equal to a Law, and will juftify the like

for the future. I am fure I am very unwilling to

make a Precedent that fhall juftify Men in fuch
ill Actions, in faying their Confciences prompted
them to it.

Then a Queftion was put for bringing in Candles ;

which -puffed in the Affirmative, and they were
hi in.

Mr. Hamond. I don't think the Power of Par-

liaments in Queftion in this Cafe ; but then, as all

other Powers, it muft be founded upon Juftice,

and never ufed but upon extraordinary Occafions,

and when Criminals are not to be met with other-

wife. The Power of Parliament is not leflened, if

this Bill does notpafs : But the Queftion is, Whe-
ther this Power fhall be exerted in this Cafe?

What Gentlemen fay of being guided by Confci-

ence* hath no Weight with me, further than that

is governed by the Law of the Land : If it be to

be admitted in the Cafe of Life and Blood, why
not in Meum 6f Tuum ? Why was he brought to

the Bar then, if, according to our private Judg-
ment, we are to determine this Matter ? No Man
thought but he was guilty.

I beg leave to mention one Thing that is come
to my Knowledge : After the Trial and Condem-
nation of Mr. Cook, I had an Order fent me, that

I might fee him ; and I went to him by Virtue of

that Order ; and the greateft Part of the Time I

fpent with him, he took up in declaring againft

the Evidence of Goodman, and that he would re-

ceive the Sacrament upon it, and give it in Writing,

as his dying Words. I faw alfo three pofitive

Witnefles confront him at his Trial ; and when

I heard him fay this, it weighed fo much with

me, that I have very great Ground of Sufpi-

cion, that Goodman was perjured in the Cafe of

Cook.

Here hath been popular Expreffions of Plots,

and Jacobites, that no Man can apply to this par-

ticular Cafe, or fay, this is a Cafe wherein we
ought to ufe this extraordinary Power : He was

in the Hands of the Law, and no Body can fay,

that the Government muft fink, if he does

not die. If we go from the Rules of Juftice, I

believe it will give a great Blow to the Govern-

ment.

Mr. Vernon. Sir, I rife up only upon what that

worthy Gentleman hath offered unto you ; for I

did not think to trouble you with any Thing ofthat

Nature. But if you will give me leave to acquaint

you with what I believe, who have been later with

him
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him than this Gentleman, and much oftner. Sir,

he does tell me. that he is very far from denying

what hath been l'.vorn againft SirJohn FertwichaxA

himfelf, concerning the Conill ration to bring over

the French \ for he hath a very particular Remem-
brance of it: And if that Gentleman was to fpeak

with him now, he would fatisfy him, I believe,

in that Point. And fince I am up, I think every

Man that fpeaks upon this Occafion, fhould like-

wife give fome Account of himfelf, in what Man-
ner, and for what Reafon, he difcharges hisCon-

fcience here : I hope I may ufe that Word, fince

Gentlemen make ufe of Confcience for his Ac-

quittal ; and a Man ought to have a very good

Confcience for his Condemnation.

As to Sir John Fenwickh Innocence, I wifh he

had given no Occafion to have it called in quefti-

on : And fince he did fall under this Accufation,

I wifh he, or his Counfel for him, would have

taken fome Pains to have made his Innocency ap-

pear : But I don't find the Queftion is, Whether
Sir John Fenwick is guilty ? But whether there be

any Evidence of his Guilt ? And I fhall tell you,

in fhort, my Opinion of that : I take the Proof

of the Fail to be, in general, fuch a Demonftra-

tion, as the Nature of the Thing is capable of;

and that is fufneient, and capable to convince a

reafonable, honeft, unprejudiced Man, of the

Truth of what is afferted. And there is no man-
ner of Doubt left, Whether it is fo or no ; nor

Appearance of any Poflibility, that it could be

otherwife. I think there hath been that Proof in

this Cafe, and nothing attempted to difprove it,

and nothing hath been proved on Sir John Fenwick''s

Behalf, that any Wrong hath been done him :

And therefore in fhort, my Senfe is,That whereas

fome Gentlemen think him guilty, but the Mat-
ter not proved, I think him guilty, becaufe 'tis

proved; and there hath been no Offer made to

difprove it.

Mr. BromleyWarr. Some Gentlemen have fpoke

of the Power of Parliaments; but I fhall fay no-

thing to their Power, which, I have learned from

my Lord Coke, is fo tranfeendent and abfolute,

that it cannot be confined within any Bounds :

But the more Jufl and Honourable it ought to be

in its Proeeedings, to give an Example to infe-

rior Courts. And though their Power cannot be

deny'd, yet the Exercife of it, hath been often

cenfured and condemned ; and A£ts that have
palled in one Parliament, have been in the fame
Reign repealed, and fometimes feverely branded,

Lipofjiwius, quodjure pojjumus. 'Tis certain, here

is a Defecl of legal Evidence : We are not tied

here to the Forms of JVejlminfter-Hall •, but cer-

tainly, with Submiffion, we ought to tie our

felves up to the Rules of Wejlminjier-Rall, efpe-

cially when they are founded upon common Ju-
flice, which is the fimie, is not mutable, and
ought to be univerfal.

By the Law of the Land, no Perfon ought to

be convicted in Cafes of Treafon, but upon two
Witneffes ; the Law of God is the fame. How-
ever, if you will pafs this Bill, all Perfons muft
acquiefce ; and there is no difputing of your
Power afterwards. It hath been an Argument
ufed to Day, That the Security of the Govern-
ment requires the PafTing of this Bill; which I

think to be a good one too, if they can make it

appear, that unlefs you proceed in this Way, the

Government is in Danger : Though I muft ob-

ferve, it was not that Confederation, but the Vin-

Vol.V.

dication of an honourable Perfon's Reputation*
that brought this Matter firft before you.

It does not appear to me, that Shjohn Fen-wick's.

Life or Death can endanger the Government.
You have been told of a Defign that he hath
been engaged in, and is carried on at this Time ;

That an Invafion from France feems to threaten
us : The former Defign hath been happily dif-

covered and defeated ; and 'tis not probable, that

Sir John Fenwick fhould have any great Share
in any that is carrying on at prefenc : And as

far as I can learn, he is not fo confiderable a
Man, in his own Perfon or Intereft, that we need
fear him.

An honourable Perfon faid, If we do not pafs
this Bill, they that fent us here, would give us
no Thanks. 'Tis not a good Way of arguing ;

but, I believe, if thofe look forward, they will

thank us. Sir, in the Act for declaring the
Rights and Liberties of the People, you have it

faid, That the late King James, by the Affiftance

of divers evil Counfeliors, &c, How comes it to

pafs, that we have never Attainted any of them?
And if we are for proceeding in this Way of At-
tainder, becaufe it pleafes them that fent us hi-

ther, I dare fay, the Attainting one of thofe

Men, would gratify thofe that fent us hither, more
than the Attainting twenty fuch as Sir John
Fenwick. It was pretty well known v/hat Share

fome Gentlemen had in bringing in of Popery
and Arbitrary Power ; and I will take the Liberty

to fay, That there is never a Gentleman in this

Houfe, but believes them to be the worft of Cri-

minals.

Upon the whole Matter, I do not think you
have any Occafion to exert a Power, that no bo-

dy denies : I fee no Security this will be to the

Government, and confequently, no Necefiity of

it. I think you are making a moft dange-

rous Precedent, and that it will be of ill Con-
fequence to you ; and therefore I am againft this

Bill.

Mr. Smith. Sir, I will be as fhort as I can &

and if ic had not been for fomething in this

Day's Debate, I fhould not have troubled you.

As to what was faid by the Gentleman thatfpake

laft, of making Examples of fome that had

been Criminal in the laft Reign : How that came

to happen, that no fuch Examples were made,-

I fhall not now entertain you ; but I believe

moft of the Gentlemen in the Houfe know pret-

ty well.

But I take theMatter before you is, What Evi-

dence you have to prove Sir John Fenwick to be

guilty ? and Whether there be not an extraordi-

nary Occafion at this Time to exert the Legi-

flative Power.

I fhall not enter into the Matter of Prece-

dents, thofe are out of my Province, but I have

read fome: However, it fhall not pafs upon me
for a Rule, becaufe fome Bills have been rever-

fed, no others fhall be brought in ; it is poflible,

that the reverting of them, may be worfe than

the firft bringing of them in.

But to apply my felf to the Evidence; I cannot

but obferve one Thing, that feems this Day ex-

traordinary: We are told by fome Gentlemen, they

are againft our Proceeding upon this Bill, be-

caufe it does not quadrate to the Rules of Weji-

minfter-Hall ; and at the fame Time, Gentlemen

take Liberty to make Exceptions here againft that

Evidence that Wejtminjler- Hall has allowed : That

S they
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they fhould take Exceptions to that Evidence
which the Law of England allows to be good

!

For it is notorious, it hath been admitted in Weft-

minfter-Hall •, and Gentlemen might as well have

told you, That thofe Men that fuffered, died in-

nocent, as to have denied it. And I think there

is a further flrengthening of his Evidence ; for

there is not one Man, who hath died upon his

Evidence, but hath acknowledged himfelf guilty

of what he hath charged him with.

As to the Matter of the other Evidence, Sir,

I do not fay, that it is Evidence that will come at

Weftminfter-Hall ; but at the fame time, give me
leave to tell you, they feem to lay a little ftrefs

Perfons own at your Bar, That the Fact was
committed juft after the Aft of Indemnity. Sir,

I do heartily, according to my Confcience, vote

for this Bill.

Mr. tlarcourt. Sir, I am fenfible it is very diffi-

cult to fay any thing, and not feem tedious at

this Time of Night •, but I take it to be my Du-
ty not to be filent in this Matter.

All the Arguments, that I remember have
been made ufe of in any former Debate, or in

this Day's, may be reduced, in fhort, to thefe

two Heads ; The Danger of the Government, and
Gentlemens private Opinion.

Sir, as to the Danger of the Government, if

upon it, when they tell you, they believe it was any Body will convince me there is fuch Danger,
(I promife him, if it be worth his while fo to do)

I will be his Profelyte, and vote for this Bill :

But, to tell me the Government is in Danger, and
that the Fate of England and Europe depends up-
on this Bill, is certainly rather offered to amufe,
than to convince.

It hath been afked, Can the Circumfiances
that Sir John Fen-wick is in admit of any Danger
to the Government, which hath Power over his

Liberty every Day, and may reflrain him of his

Liberty during his Life ? A Man, by the Ac-
count I have had of him, of little Intereft, not
worth Ninepence. (I have no Acquaintance with
him, and fo I may eafily miftake his Circum*
fiances.) But, Sir, whatever his Circumftances
are, he is in fafe Cuflody, and no doubt there he
will be kept ; and to fay the Government is in

Danger by fuch a Man, fure, that cannot be
thought by any Man living : And God forbid this

fhould be the Cafe of the Government, that it

cannot fupport it felf without taking away this

unfortunate Gentleman's Life, contrary to the

Rules of Law

!

For the Argument of private Opinion, 'tis al-

mofl as dangerous as the Precedent you are mak-
ing. I will not argue it from the Cafe of the

People, Enthufiafts and Madmen ; but I will urge

it in the Cafe of Men that fat in Judgment. If

Opinion is to juftify the Condemning of a Man,
let us never more call the Verdicts againfl Mr.
Corni/h, Mr. Sidney, Lord Ruj/el, and others,

Murders. Afk the Jury, no doubt none of them
are fo filly, but in his Opinion, they were guil-

ty. But if Opinion may condemn a Man with-

out Proof, why not acquit him as well, where
there is Proof? Such a Practice, I am fure, would
never be endured.

The properefl Method, I think, was propofed

by the Gentleman that began the Debate •, and I

beg Leave to follow the fame Steps, to confider

his Guilt, how it appears to us, and whether there

be any Reafon for this extraordinary Manner of

Proceeding.

The Recital of that Bill are the Arguments for

it ; and thofe we fend up to the Houfe of Lords
for the Palling of this Bill : And firfl, it fays,

That Sir John Fenwick was indicted by the Tefli-

mony of Porter and Goodman, &c. It fays, that

feveral Days were appointed for his Trial •, and
at one of thofe Days the Trial had come on, if

it had not been for theDifcovery that he pretend-

ed to make ; but it does not fay it was put off at

any other Days or Times, for that Reafon : But

it goes on, and fays, He hath made feveral Re-
flections, csV. inftead of making an ingenuous

Difcovery ; and then it recites how that Goodman
is withdrawn.

<? I

falfe Evidence, and inflance in what Cook faid

to a Gentleman of this Houfe, after his Condem-
nation ; but I think thus far I may fay, That
when you fent fome of your Members to examine

Sir John Freind, he did own all thofe Perfons to

be at that Place ; and that is a much better Argu-
ment for the Validity of Goodman's Teftimony.

But as to the Matter before you, fome Gentle-

men have made it a Queftion, Whether Sir John
Fenwick be fo confiderable a Man, as you fhould

proceed in this extraordinary Manner with :

Though they all fay, you may do it, yet at

the fame Time they tell you, this was never put

in Execution, but they were in the Wrong that

did it.

Now, Sir, the Queftion is, Whether you fhould

make ufe of this Power at this Time ? Say fome,

The Plot is over : I wifh it was : But when a

Confpiracy hath been laid fo deep and general

as this was, 'tis not the hanging of one or two
that will make us fafe ; when 'tis apparent to

you, here is all the Artifice in the World, all the

Endeavours in the World, by Sir John Fenwick's

Friends, to remove Goodman out of the Way

;

'tis fome Argument that he had fomething to fay

to him : And when we fee Prifons broke open

daily -
} we have known Perfons murdered in

the Streets for giving Evidence. Very notori-

ous is the Cafe of Dodfworth : You have Plots

all about you ; and yet can you think there is

no Occafion to make ufe of this extraordinary

Power ?

I would have as great a Conviction upon my
Confcience as I could ; but 'tis very hard a Man
mufl throw his Confcience afide in the Cafe

:

'Tis very hard to believe, That if there be two
Witnefles produced, though I don't believe the

Witneffes, yet I am fafe if I condemn theMan ;

and if there be but one Witnefs, I am to acquit

the Man, though I believe him to be guilty.

And though they go to Scripture, to tell you
there muft be two WitnefTes, yet they don't go
fo far as to tell you there have been very extraor-

dinary Things done, even by God himfelf, for

the preferving a Community.
And there is the Reafon of it, that one Wit-

nefs may take away a Man's Life in one Cafe, and

not in another. There was a Thing faid, that

was one Thing that occafioned my Handing up :

A Gentleman faid, truly, it feemed to him to

be a better Way to put an End to the Plot,

to have an Act of Indemnity, than the Con-

viction of Sir John Fenwick would be. Sir, there
'

feems very little Reafon for Acts of Indemnity,

when we have feen an Act paffed fo lately, which

has not reftrained Perfons, nor brought them

to a Senfe of their Duty j and we have heard
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I would beg leave to put Gentlemen in mind

ofwhat was a great Inducement to bring this Bill

in : It was faid, That Sir John Fenwick and his

Relations had done it ; that they would prove

that Goodman was withdrawn by his Means. Give

me leave to fay, That there was no Proof of it,

unlefs the Hearfay of Clancy, and the Aftions of

my Lady Fenwick, are to be Evidence, contrary

to the known Laws of England, toeffeft this un-

happy Gentleman in the Cafe of his Life : I fay,

if any Gentleman had been of another Opinion,

no doubt, he would have offered that Amend-

ment to the Committee.

As to theDifcovery that S\r John Fenwick hath

made, it does not appear to me, whether it be

true or falfe : It is one Thing to give a Vote to

clear a Gentleman's Reputation, and another

Thing to carry it fo far, as to give Judgment,

That the Perfon that made thofe Reflections fhall

die, and that before any Proof of their Falfhood.

Here is an Indiftment found, and here is an

Evidence withdrawn •, that is all I am fatisfied in :

And fuppofing the Perfon guilty, it is no manner

of Inducement from thefe Arguments, to proceed

in this extraordinary Manner.

But I would confider the Matter of the Amend-

ment made at the Committee [Of which Treafons

he the faid Sir John Fenwick is guilty.] I can't fay

that ; and therefore I can't vote for the Bill. If

he be guilty, it does not appear fo by legal Evi-

dence ; and therefore I am to judge him, as he ap-

pears to me, an innocent Man. The Law re-

quires two Witnefles to convift a Man of this

Crime. 'Tis the greateft Crime, and the Law
is fo merciful, that it won't expofe a Man to

fuch great Penalties, without demonftrative

Evidence.

The firft Aft of Parliament that requires two

Witnefles is, i Edward VI. The nexc is 5 Ed-

ward VI. And upon that Aft, give me leave to

take notice, that Aft goes a little further than the

firft •, for the 5 Edward VI. does not only fay there

fhall be two Witnefles, but it goes on, and fays,

. which two Witnefles (they are there called

Accufers, but mean the fame Thing) fhall be

produced in Perfon before the Party at his Ar-

raignment, and fhall there, before his Face, main-

tain and avow what they have to fay. So the

Parliament particularly provided, That there

fhould not only be two Witnefles, but that they

fhould appear in proper Perfon, in open Court.

I beg leave to obferve, That after the making
of the firft Aft, in the 2 or 3 Year of Edward VI.

there was an Attainder of Sir Thomas Seymour, in

Parliament, without hearing of him ; and that ve-

ry felf-fame Parliament, within two Years after-

wards, feems fo to have refented that Matter,

that they made that Proviflon, I have mentioned,

it the 5 Edward VI. and to fecure, that that ill

Precedent fhould do no harm, they put in that

Claufe. If this Aft pafles, I wifh we do not re-

pent it in lefs Time than that Parliament did the

Attainder of Sir Thomas Seymour. Let us be gui-

ded by theReafon, the Juftice, and the Difcretion

of that Aft, though we are not bound in our

Legiflative Capacity, by the Power of it. I can't

b it obferve, that from the making of that Aft, no
Perfon has been attainted in any other manner, till

xhtDuktofMonmouth: So great a Veneration has

that Law always had in all Reigns, though a multi-

tude of Confpiracies have happened in them all.

I do not think it fo material, that there fhould be

Vol. V.

two Witnefles, as that thefe Witnefles fhould be
heard Face to Face, and crofs-examined. It hath
been told you, That 'tis natural Juftice andRcafon
that there fhould be two Witneffes. A Gentleman
afked you, where that natural Juftice was before
the Statute of Ed. VI ? Sir, the Statute of2 5 Ed. III.

fays, That every Perfon that is attainted, fhall be
Provablement attaint ; and fomewhat may be front

thence inferr'd morethanthat the Crime fhould be
prov'd, for fo muft every Crime. But as to the
Proof required by that Aft, and the Afts of Ed.
VI. all thofe Afts, by very learned Opinions, have
been thought declarative of the Common Law t

But that's fcarce worth the Enquiry, fince 'tis

certain how the Law ftands at this Day.
An honourable Gentleman took notice, That

fuch Evidence as we have had, and fuch Proceed-
ings as thefe, would not be reafonable in Cafe of

Impeachment; but diftinguifhed between that

Proceeding and this. But certainly, the Reafon
is the fame. 'Tis true, the fame Perfons that ac-

cufe in one Cafe, give their Judgment in the

other ; but in each Cafe, fuch Privileges as are

juft and reafonable, ought to be allowed to the

Party accufed.

I fhall add no more, but that we are making a

Precedent, which can't be made without breaking

through all the Fences of the Law ; and when 'tis

made, we know not who may fuffer by it.

Sir Rich. Temple. As to the Evidence you have

before you, I appeal to any Man, Whether at the

Common Law, if there was butoneW itnefs againft

a Man, whether hewas not at Liberty of demand-
ing Trial by Battle? Thofe Afts that have been

made fince, are made certainly to provide, That
in no Cafe whatfoever, a Man fhould be fo much as

accufed without two Witneffes of the Treafon.

As to what hath been faid of the particular Evi-

dence before you ; what hath been obferved here,

is a good Objeftion in the Courts below. I do
not fay it does difable a Man from being an Evi-

dence, becaufe he is not pardoned ; but he is not

fo good an Evidence as if he was pardoned : But

that I ftand upon is this: Shall you come here,

and make a Precedent in this Place to condemn a

Man to the higheft Penalties, upon lefs Evidence

than you will allow any Body elfe to do it? That is

what was never done in Parliament before. Will

you make a Precedent in Parliament, that at any

Time they may bring in a Bill here, and judge a

Man to Death for Treafon upon no Evidence ?

As to this Bill it felf, confider what a Prece-

dent you will make : There is nothing that any

Bill was condemned for in Parliament, that is not

in this Bill. All Mankind muft perceive, that you

have but one Evidence, and fuch a one as I have

told you : And whatever any Man's private Per-

fuafion is, 'tis the Proof muft govern you. Then
this is a Law ex po/i Fatlo, and that hath always

been condemned; you make that Evidence, that

was not fo before. Sir, this is, befides making a

Law in a particular Cafe, againft the Common
Law of England, and the Right that every Subjeft

has : It is making a Law to hang a Man without

a Trial; 'tis making a Law here, that was intro-

duced here upon a Pretence to make him an Evi-

dence. Every one faid, That they did not feek

his Blood ; and if that be the fecret Inducement in

this Cafe, 'tis a dangerous Precedent. The Earl

of Exeter, when he brought the Rack into the

Tower, every Body knows the Fate that came

upon him afterwards.

S 2 Let
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Let any body fhew me there was any Reafon

for reverting any Act of Parliament j they are all

againft this Bill.

Then to theNeceffity of it 5 I can't imagine any

Thing that hath been faid to you upon that, is a

ground for this Bill. Pray confider firft how this

Matter came before you \ it was for an honourable

Perfon's Vindication, and it was nottranfmitted to

you by the King* but by the honourable Secretary :

He told you, That if you had a mind to fee thefe Parliament, and yet both were reverfed.

Papers, and required it, he had Leave tolet you

have them -, but if it had been a Thing of this con-

fequence, that the Government had been in the

utmoft Danger, would it have been tranfmitted

only at the Requeft ofa private Gentleman, and left

untoyou, whether you would proceed upon it or no ?

But 'tis obferved, That the Plot may go on ftill:

Pray if this Gentleman be cut off, does that cure

it? You are fecure of him now, that he can't aft

in it-, fo that I have not heard the leaft Ground to

convince me, that the Government would be in

lefs Danger if this Gentleman was cut off.

. Sir, we are told hereof going according to our

Confciences ; give me leave to fay to you what

was inftanced in the other Day •, That in the worft

rious, that the Verdicts of twelve Men, and when
Men have been tried by their Peers, have been re-

verfed too. I will inftance in two or three. The
firft I begin with, was that of the Duke of Somer-

set ', but no body could fay but he was guilty of

the Fact, for he confeffed it ; but there was a pow-
erful Enemy, the Duke of Northumberland. The
next is, the Duke of Norfolk, who was attainted

in Queen Elizabeth's Time ; and they were not by

And I

think, as this Matter ftands now, fome Gentle-

men are of Opinion, by the Evidence they have

heard, that he is guilty •, but I think no body
hath faid, that it appears to him, by the Evidence

he hath heard, that he is innocent. Now I de-

fire to know, whether every Man muft not ufe his

Confcience to judge, whether there be fufficient

Evidence ? I acknowledge there is not fufficient

Evidence to convict him mWeftmhifter-Hall ; but

there is more to fatisfy my Confcience, and the

"World abroad, than if Goodman was here ; befides

his not denying it, you have the Evidence of the

Perfons that died, who owned the fame Thing

;

And I mention that the rather, becaufe they con-

feffed it to Perfons fent from thisHoufe •, and did

of Times, when they did not (lick at murdering of not only confefs themfelves to be guilty, but ac-

the King, yet they ftuck at this i they would not al-

low any Man to fuffer upon one Witnefs ; and they

did not admit of Depofitions againft my Lord Mor*

daunt, and my Lord Mordaunt faved his Life by it.

You have depofed King James for breaking in

upon the Law •, and did any body believe that Mr.

Hampden was not guilty of the Treafon he was

charged with ? He owned it before this Houfe j

and yet he was tried only for Mifdemeanor, there

being but one Witnefs againft him -, and they that

{trained all other Laws, ftuck at this, and would

not violate this Law •, fo that I think there is no

Neceffity for making fuch a Precedent, and I think

it would be the worft of Precedents.

Mr Bofcawen. I have obferved upon this Debate,

that fome Perfons deny that 'tis juftifiable at any

Time, to proceed upon Bills of Attainder, and

yet they don't difpute the Power of Parliaments ;

but at the fame Time fay, they ought to go ac-

cording to the Rules of JVeJiminfier-Hall.

Another fays, it is the fame Thing whether we

proceed by Way of Impeachment, or Bill of At-

tainder : I think him much out of the Way ; for

in that Cafe, the Lords only are Judges, and you

are the Profecutors; and you don't ufe yout Le-

giflative Power in that.

A worthy Friend of mine faid, He had often

been miftaken in his own Confcience, when he

thought himfelf very much in the Right. That

mi^ht be fo ; and if there was any room rationally

to fuppofe, that Sir John Fenwick was not guilty,

I fhould be of Opinion to be of the more favour-

able Side •, but I take it, there is no room for

any Man to believe but he is guilty.

Now I would examine what Grounds we have

to believe him guilty. Upon Trials, when they

charge a Jury with a Prifoner, one Part of their declined concerning my felf in any Debute ot this

Charge is to enquire, whether he fled for it or Evidence, though unconcern'd in the Conduct of

knowledged, that there was fuch a Confpiracy

and SuWilliamP'arkyns acknowledg'din particular,

that he was to raife a Troop of Horfe, and that

the French were to be invited over : Is this no-

thing for the Legiflative Power, that is to fecure

the Peace and Welfare of the Government?
Gentlemen fay, there is a great deal of Danger

in this Matter: Some, if you acquit him •, others,

if you condemn him. If you are fatisfy'd he is

guilty, by this Bill you fet up a Land-mark, that

others may take Care they do not come into this

Predicament : On the other hand, if you reject

this Bill, you will give Advantage to your Ene-

mies •, when they fhall fee a Man that is fo notori-

oufly concerned in calling in a French Army, the

worft of your Enemies, to be Scot-free. If he be

guilty, what Danger is there of the Precedent ?

When a Perfon in the like Nature, that hath fled

for it, that does not deny it ; when living Perfons

confefs it, and dying Perfons confirm it, then there

will be Danger in fuch a Perfon.

Upon the whole Matter, I think there isno Man
that ever I heard, that does not believe him to be

guilty •, and 'tis ftrange you fhould want Evidence,

and yet every one think him guilty; and I think

no Man muft be acquitted or condemned, but ac-

cording to a Man's Confcience.

An honourable Perfon faid, Porter was no good

Witnefs : If Goodman was here, he would not be

fo much , and yet we muft acquit him becaufe

Goodman is not here : And therefore, upon the

whole, I think you will give your Enemies a great

Advantage, if you acquit him; and if you con-

demn him, you will do your felves Right.

Mr. Cowper. Sir, being concerned inProfecuti-

ons of this Nature without Doors, I have hitherto

no. 'Tis notorious, that Sir John Fenwick fled for

this, which is no fmall Argument of his Guilt.

Another is, that he was hear at the Bar, and did

not deny the Fact ; ifhe had confeffed it, no doubt

but you would have concluded him guilty •, and

when he does not deny it, this is next door to ir.

It hath been told you, many Bills of Attainder

have been reverfed as unjuft ; it hath been asnoto-

the Evidence againft Sir John Fenwick ; but being

to give my Opinion and Vote as a Judge, I fhall

crave Leave to give my Senfe of this Matter.

I would beg Leave, in the firft Place, to make

ufe of a Diftinction, which, I think, will ferve to

anfwer feveral of the Arguments that have been

made ufe of: I think there are two Things to be

confider'dj Firft, his Crime and the Proof of

5 th.it
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that Crime, and then the other Matters done by

him fi.bfequent, &c.

The Crime and Proof of it that hath been given

againft him at your Bar, is the Ground by which,

I think, before God and Man I ought to give

my Affirmative to this Bill,by which youjudgehim

to die. What he hath done fubfequent, convinces

me in my Judgment, that we are here in a pro-

per Method and Courfe of Proceeding againft him-,

therefore lernoMan fay, Thatyou havecondemn-

ed him becaufe he hath protracted his Trial : No,
you have condemned him for having been guilty

of High-Treafon, manifeftly proved againft him :

Then let them not fay on the other hand, Will

you condemn any Man that is at any Time guilty

of High-Treafon ? No • but when a Man is guilty

of the worft of Treafons, and this would have

been manifeftly proved againft him in the ordinary

Courfe of Proceedings, but that he undertaking

to attone for his Crime, and ferve his Country,

hath protracted his Trial till one of the Eviden-

ces is gone 5 and then, though he pretended to

have a Referve, which he would make known to

the King's Perfon, yet when he thinks he is out

of the ordinary Reach of Juftice, he fets the Juf-

tice of his Country at defiance. Thefe are

Grounds, not why he is to die, but to juftify

our Proceeding in this Manner.

Sir, I would beg leave, in a few Words, to take

notice of a few Things faid in this Matter : Gen-

tlemen are afraid, that this will be made ufe of

by Pofterity to the Difadvantage of honeft Men :

And you have been told, That Precedents have

begun with the Punifhment of the Guilty, and

then have been carried on to the Punifhment of

thofe that have not been fo. 'Tis true, there

hath been a very bad ufe made of very juft Acts

in relation to the Publick : But what do Gentle-

men infer from that ? Muft we have no fuch

Thing as Juftice ? Muft not the Guilty be pu-

nifbed, becaufe the fame Methods may be made
ufe of for the punifhing of honeft Men ?

I am not afraid of what ufe Pofterity will make
of it ; if there come Times of Violence when
there are no Parliaments, they will not want this

Precedent •, there are others that have been cited,

that will much more juftify thofe Proceedings •,

nay, this may protect the Innocent. If a Bill

come to be proceeded in againft another, he may
lay. Sir John Fenwick was heard peifonally, and

by his Counfel ; that the Evidence was produced

before him, and confronted with him. An inno-

cent Man may fay, There was that extraordinary

in his Crime, which is r,ot in mine •, he would
have introduced a foreign Army, and afterwards

have aggravated his Crime, by endeavouring to

abufe the King, and creating a Jealoufy between

the King and his Minifters.

Sir, in the next place it is faid, That here is

not legal Evidence , which I think is a Miftake :

And, fay fome, Though here is an Evidence, that

really convinces them in their Confciences (I am
not afhamed to make ufe of that Word) yet they

are not for paffing this Bill, becaufe there is not a

legal Evidence. With fubmiffion, that is a Mi-
ftake ; before i Ed. VI. one Witnefs was a good
Evidence in Pligh-Treafon ; but there was Variety

of Opinions touching Treafon before that Time -,

but neither the iff. nor 5th Ed. VI. in the penning

or wording of them, nor in the Reaion of them,

were intended to extend to the High Court of Par-

liament ; fo that, for ought that hath been faid,

though one Witnefs corroborated by Circum-
ftances, as this Cafe is, and the Confeffion of the

Party, would not be legal Evidence below ; yet,

with fubmiffion, it is a legal Evidence in Parlia-

ment, even according to the ftrict Rules of Law ;

becaufe no Law hath made two Witneffes requifite

in this Cafe ; fo that 'tis a convincing Evidence : I

think it may be juftified to be a legal Evidence;
and as it convinces me, that I can't refill the Belief

of it, I mud be for this Bill, notwithftanding

what fome Gentlemen have faid, by way of en-

deavouring to explode Confcience as a Rule not
to walk by in this Cafe. One Inftance given againft

it was, becaufe a Hangman has not a difcretionary

Power to execute a Man according to his Confci-

ence, and put him to what fort of Death he
pleafes ; as if we had not a better, and more legal*

and difcretionary Power in the High Court of

Parliament than the Hangman has.

But we are told of feveral Inftances, where mad*
and hair-brain'd Men have made ufe of their Con-
fcience to palliate their Extravagancies. No doubt
it hath j and let me tell you, Religion hath been

made ufe of as a pretence to the worft of Villanies

in all Ages ; and yet I hope they will not argue,

that there ought to be no Religion neither, for a

Guide to Mens Actions.

When Men come to be judges, I would know
what Rule they can have better than a fedate,

well-informed Confcience ? Below, when a legal

Evidence is given, yet the Jury are not bound to

go by that legal Evidence ; they are, when they

have heard it, judges of the Fact, and are to go
by no other Rule, than what is ridiculed here,

even the Rule of their own Confcience.

It was faid early in the Debate by a Member of

great Reputation, that this (except Monmouth's

Cafe) is the firft Precedent of a Bill of Attainder

that began in this Houfe. It feems the ancient

Way was, for the Lords to give the Witneffes

their Oaths, and when they thought fit, they fent

down a Bill, and the Commons were to proceed

upon it : But I think, with fubmiffion, this is a

much better Way ', and I had much rather give

my Confent upon hearing convincing Evidence,

and that the Party has nothing to fay for himfelf
4

than upon any Bill tranfmitted from the Lords,

and no other Evidence, than that they thought

fit to pafs it.

Some Gentlemen have fet a great Weight, or

rather miftaken the Argument : Say they, Sir John

Fenwickis not a Man fo confiderable as to endanger

the Government. Admit that thofe that have

fpoke for the Bill, have not made that ufe of the

Argument ; but this is that I lay my Finger upon

in particular ; 'tis plain he was to be General, and

knew a great many of the Officers. I am fatisfied

he hath not made that Attonement to his injured

Country, that he ought to have done. I am fatif-

fied, that unlefs this Bill proceed fteadily againft

him, you will have none of that Difcovery

[Here he was interrupted by the Noife of fome

Gentlemen, fhewing DiJJatisfaftion at that fVay

of arguing.]

Mr. Cowper proceeds. Don't let Gentlemen per-

vert this Argument, and fay, Will you hang a

Man if he don't. confefs? No; but when I have-

heard Proof, that he is guilty of the worft of

Treafons, and hath aggravated his Crime in that

manner which he hath done, he deferves to die {

unlefs
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unlefs he will merit his Life by a Difcovery of

what he knows. I think it of the higheft Im-
portance to you, that can be, that you fhoul'd

come to the further Knowledge of the other

Branch of the Confpiracy ; the Meeting of the

French King's Forces in England. I think you

are in a proper Method, and perhaps may have

a better Ifiue of this Bill than his Death : But if

not, he will but pay the Debt, which he owes

to the Juftice of his Country.

Mr. Paget. Sir, I can't believe but I fliall be

heard, as to the little I have to fay, with fome

uneafinefs, after fo long a Debate. But, Sir, fince

I did take the Liberty to give my Opinion, why I

was againft this Bill before ; I think it as reafon-

able to give you my Reafons, why I don't (land

convinced by the Arguments I have yet heard.

And that I may the better give you my Reafons,

I fhall, as well as I can remember, repeat fome of

the Arguments that have been urged for the Paf-

fing of it.

If I miftake not, fome of the Arguments have

run upon the Power and Prerogative of Parlia-

ments ; fome upon what was proper Evidence in

this High Court of Parliament, other than what

would be in other Places •, others upon the Ex-

traordinarinefs of the Occafion.

As to the firft of thefe Arguments ; fince Gen-

tlemen much more experienced in Rules of Parlia-

ment, do not think fit to deliver their private

Opinion, what Rules Parliaments may in Reafon

be fuppofed to have, I fhall not fay any Thing to

that.

As to the Arguments, ofwhat Evidence fliall be

fufficient to adjudge a Man to Death in this Houfe

;

I confefs, I fhall at all Times be very careful, how
I give my Opinion in Matters of Life and Death ;

becaufe I think the greateft Caution is to be ufed

in that Cafe : And for this Reafon, I can't confent

to give my Opinion in one Cafe, that I. fhall think

fit to retract in any Cafe afterwards.

If I underftand the Meaning of the Houfe, 'tis

not in favour to Sir John Fenwick himfelf, that

Gentlemen oppofe this Bill, but for fear of ufher-

ing in a Precedent, that may be made ufe of

againft a better Man.
I confefs, here is a worthy Member that fpake

laft, faid fomething in his Argument that hath

fome Weight with me. I did apprehend by the

general Debate of the Houfe, That the Parliament

had no Rules at all, but what they would fix to

themfelves ; but I have a great Regard for his

Opinion : But if he fays true, the Evidence before

you is not legal Evidence in Weftminfter-Hall;

but 'tis legal Evidence according to the Rules of

Proceeding in the High Court of Parliament: But

I think, truly, if they may be prefumed to have

any Rules to go by, nothing is fo plain to me, as

that a Rule of their own of fo late Date, as the

Act for regulating Trials in Cafes of Treafon,

fhould be a Rule to them : And 'tis faid in that

Act, That after fuch a Day no Perfon {hall be

brought to Trial in any Cafe of Treafon, csV. but

he fhall be condemned upon the Evidence of two
Witneffes ; and I muft needs fay, that Aft that

was paffed laft Seffions, is fo much for the Liberty

of the People of England, that I think it will be

very hard to repeal that fubftantial Part of the

Law fo foon after it was made.

As to the Extraordinarinefs of the Cafe, I am
fenfible what Strefs hath been laid on that Argu-
ment, as if the Strength of this Government did

in fome meafure depend upon your Difpofal of
this Matter oneWay or the other : A nd fince that

is the Cafe, I fhall fpeak tenderly of it ; for I do as

much abhor Acls of Treafon againft the Govern-
ment, as any Man that hath fpoke for this Bill :

I think, as the Crime is to be diftinguifhed from
all others, as being a more than ordinary Crime,
fo I think the Perfon that is concerned, muft be
extraordinary : And I think,with fubmiffion, there

is fome difference between Principals and Seconds
in an Act of Treafon. When you can't come at a
Man being at the Head of a Rebellion, it may be
reafonable to proceed by Bill of Attainder ; but I

think 'tis not to be ufed upon all Occafions, or

when you may come at a Perfon another Way ;

which, I think, is the Cafe of this Gentleman. I

am of Opinion, that there does not depend more
upon Sir John Fenwick now, than when he was firft

taken. Why he was not tried, I fhall not ex-

amine the Reafon ; I fuppofe it was becaufe he gave
fome Affurance of his Confeffion : Truly, I have
heard no other Reafon for proceeding againft

him now, but thofe Papers which have been ad-

judged fcandalous, and are fo to all Intents and
Purpofes, I do think truly : But the Liberty of
the People of England is very much concerned in

the Revocation of that Act, which was promoted
for the Liberty of the People ; and none of the

Arguments that have been ufed can convince me,
That I ought to give Judgment upon lefs Evidence
than is provided by that Act.

Mr. Sloane. Sir, I hardly thought I fhould have
needed to have troubled you with my Thoughts
in this Matter, but that this honourable Gentle-

man that fpake laft, has gone fo far in his Reafon,

as to fpeak to Matter of Law : He feems to exte-

nuate the Fault of S\r John Fenwick ; and gives it

as a Reafon why he fhould not be attainted by this

Bill, for that he was none of the Principals, but

only an Acceffary : There is no Gentleman of the

Gown but will tell you, that there is no Acceffa-

ries in Cafes of Treafon, but they are all Princi-

pals, and equally guilty ; and there is no Evidence

in this Cafe to make him Acceffary, but he is either

Principal or nothing.

When I have made this Obfervation, give me
leave to tell you my own Thoughts : As every

Man is to be faved by his own Faith, fo may my
Salvation depend upon my Opinion, according

to my Confcience in this Matter, which is for

paffing this Bill.

The laft Time, I gave you my Reafons why I

was for this Bill ; and yet I have not heard them
anfwered, though a Gentleman faid I anfwered my
felf : But I will ftate the Cafe, and defire him to

reply to me. I did fay then, Sir, and do fo

again, That I do not think thofe fcandalous Papers

any Reafon to provoke you to pafs this Bill ; and

I do think, if he fhould be threaten'd, it would

be a Blemifh upon his Confeffion. Another Thing
I put out of the Cafe, That he is a Man fa

dangerous to the Government, that if he efcapeg

we are all undone. I do take him, that in his.

Perfon, Intereft and Friends, he is not fo •, and

would not have that be a Motive for the paffing

of this Bill : But take it upon the Evidence that is

before us, and in the Nature of our Proceedings

;

then I will fay, we have great Reafon to proceed

upon this Bill, for the Prefervation of the Govern-

ment, and for this Reafon ; Whereas it is infifted

on one fide, that here are the Laws and Liber-

ties of England at ftake, and no Body knows
whofe
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whofe Cafe it may be next. Sir, if we don't go

upon good Grounds and Reafons, that we don't

fear any Body's following, God forbid we fhould

make this a Precedent! But pray turn the Tables

on the other fide, and fee what the Cafe will be;

that here is a Gentleman that every Body of the

Houfe does believe guilty ; that he hath been in

a Confpiracy to bring in the French, and depofe

the King-, and the Man came before us, and we

had no Power to reach him ; What will be the

Precedent on the other Side ? It will be eafy to

take off one of the Witneffes by Men of great

Eftates, and then there is no coming at them,

even by the Parliament themfelves : This Parlia-

ment was of Opinion, That they could not come

at Sir John Fen-wick, though they were of Opini-

on that he was guilty.

But now, Sir, to that which is the Queftion :

Tis allowed by every Body, you may do what

you pleafe ; but without {training your Legifla-

tive Power, I mall offer my Thoughts and Rea-

fons for it, upon thefe three Points ; That the Fact

is Treafon ; That he is plainly guilty, and That

we have a plain Jurifdiction in this Cafe, in the

ordinary Methods and Proceedings of Parliament.

Sir, the Fact is Treafon, the Meeting at feve-

ral Times, and confpiring, and confulting to

bring in a French Power to depofe the King.

You have been told by feveral Perfons, and the

Counfel at the Bar, That, fuch Meetings without

fome other Overt-Aft, is not Treafon j but I

affirm the contrary, for that is an Overt- Act of

compaffing the Death of the King : And Sir

Bartholomew Shower, who did infift upon it at the

Bar, did otherwife act his Part upon it at the

Trial of Mr. Cook ; for he offered it at firft, but

afterwards he deferted,it as a Thing he could not

Hand upon ; tor 'tis the Opinion of all the Judges,

upon a late Refolution.

Then, Sir, the Fact being Treafon, is no Act
ex poji fatlo. We are not making that Treafon

which was not (o, but we are only judging of

the Fad that was Treafon before ; though if it

was a Doubt whether it was Treafon or no, the

Parliament hath a Power, by 25 Edw. III. to

judge that Treafon, that the Courts below have

no Power of.

The next Thing is, Whether there be fuffici-

ent Evidence of his Treafon before us ? I will

put it out of the Cafe, as no conclufive Evidence
at all, what Goodman hath faid upon his Oath (fur-

ther than that there was fuch a Witnefs that did

and could fwear fuch a Thing, and that he was

examined ^before the Jury) ; and this I will take

upon me to fay (and I will give my Reafon for

my Opinion) That the Parliament is not obliged

to Two Witneffes by any Law now in being.

It hath been told you, That from the Time of
Ed. III. one Witnefs was fufficient till the Statute

of Ed. VI. Now I will prove to you, from the

Statute of Phil, and Mary, That by the Common
Law, and all the Time between the Reign of

Ed. III. and Ed. VI. one Witnefs was fufficient for

this Treafon. For that Statute of Phil, and Mary
does fay, that any Perfon that fhall bring from be-

yond Sea, any falfe and counterfeit Coin, or be

accufed or impeached of any Offence concerning
the Impairing, Counterfeiting, or Forging of
any Coin current within this Realm, fhall, and
may be indicted, arraigned, convicted, or attaint-

ed by fuch like Evidence, and in fuch-like Man-
ner as was accuftomed before the firft Year of K,

Ed.VI. Now, what was the Rcalbn of that Statute
before the Statute of Ed. VI ? Thofe Counterfeits
were to be tried by one Witnefs ; and therefore a{

this Day all the Counterfeiters, and Utterers of
falfe Coin, have been Attainted by one Witnefi.

'Tis faid again, That there is the Law of Na-
tions,and the Law of God, to the contrary. Gentle-
men have faid feveral times already, That in

Murder and Felony, one Witnefs is fufficient ;

which, faving fome little Parts of the Judgment
as to the Forfeiture and Attainting of the Blood,
is the fame Penalties. We are not in the Land
where that Law was in Force •, for by that Law,
as to common Felons, there wasaReftitution on-
ly : But I would put a Gentleman that fits by the
Bar this Cafe ; By the fame Law of Deuteronomy
and Numbers, that he hath quoted, Adultery is

Death : Will you be contented that that fhould
be fo here? They are either all of them in Force,
or none of them in Force.

I do fay, That by the Statute of Ed. III. and
ever after, till the Statute of Ed. VI. one Witnefs
was fufficient to convict any Man of Treafon.
And I do fay, That the Statutes of Ed. VI. do
not preclude the Parliament from any Method
of Proceedings.

The Statute fays, That no Man fhall be indict-

ed, 65V. nor fhall they proceed upon fuch Indict-

ment. From which Words in the Statute, I do
plainly make it appear to any Gentleman that will

read it, 'tis confined only to the Courts of JVeft-

minfter-Hall : For certainly, you can't call a Bill

of Attainder, to be a Proceeding upon an Indict-

ment. What I fay, is only to difcharge my own
Confcience, and to lalve the tender Confciences
of them that hear me 5 and therefore, I defire

them never to fay, That there ought to be two
Witneffes, before they anfwer what I have faid

upon that Statute.

Then, Sir, you have need but of one Witnefs,
and you have had Captain Porter before you ; who,
I think, notwithstanding all that hath been faid,

is a credible Witnefs. A Gentleman made fome
Objections to his Credit, and told you, he was
not to be believed, becaufe he was in the fame
Confpiracy, and had been in fuch a villainous

Action : But, Sir, the fame Gentleman hath often

confined you to the Rules of Wejiminfier-Hall; and
he hath told you, 'Tis a wrong Place here, and
that a Man has not fo good a Trial here, as in

Weflminjler-Uall. Why ? the Thing that was
fpoke of, of his being concerned in the Afiaffi*

nation, and of his being a Fellow- Confpirator

with them, which is now urged as an Objection

before you, is no Objection in Weftminfter-Hall.

I would only take notice of another Objection

this Gentleman made to the Witnefs, which he
faid he had from the Bar ; which was, That
Captain Porter was not pardoned, and he was
now drudging for his Pardon : But that is fo far

from what ought to be quoted, that he that faid

it, ought to be reprimanded for it.

He made another Objection againft his being a

good Witnefs, and compared it to the Cafe of an

Hundredor ; but he did not remember, that the

Man that was robbed is a good Witnefs •, and the

Reafon is, becaufe of the Neceffity of the Thing,

and that no others can be •> and the Defendant

in an Hundred can't be a Witnefs, becaufe there

may be others ; and that is the Reafon of this

Cafe.

And
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And for the Precedents in Richard Illd's and

Henry IVth'sTime, no Gentleman can infiftupon

them, confidering the Differences of the Crown,
and the one Attainted the other ; and they were not

reverfed upon the Point of Jurifdi&ion, but be-

caufe of the different Rights of the Kings •, and no

body had pretended to anfwer the Cafe of the Re-
gicides ; they were not left to the Law, I mean
fuch as were aftually tried before the Parliament •,

but the Parliament paffed different Judgments on

them ; and fome of them were in Cuftody. What
was told you of Cromwell's Cafe and others, they

go upon the fame Reafon, that they were not

heard, though they were in Cuftody.

Col. Wharton.A Gentleman lately told you, We
had lately paffed an Aft for Trials in Cafes of

Treafon, and how we are in this Proceeding, a-

bout doing fomething that is contrary to it : That
is a Thing that would flick with me, if I could

not anfwer it-, but I appeal to every Gentleman
in this Houfe, whether that Aft hath any fort of

relation to Trials in Parliament ; for that is on-

ly to direft the Courts in Wefiminfter-Hall.

I have only this to fay ; I think the Evidence

very full before you. I think you have had one

very good Witnefs, and the Counfel for the Pri-

foner had Liberty to confront him : If he had
not been guilty, the Prifoner at the Bar would
have deny'd it : I am convinced of the Truth of

it, and my Confcience is to make a Judgment
upon it, and that is all we can go by here.

Mr. Jefferys.A worthy Gentleman of the Long
Robe hath taken Pains to find out Precedents to

juftify our Proceedings ; and another fays, there is

no Aft to circumfcribe our Proceedings. But fince

Gentlemen differ fo much, it gives me a great deal

of Caution. This I know, there is a Law of the

Land, by which Perfons ought to be governed :

I take this to be an extraordinary Method of Pro-

ceeding, and I hope the Lords will take more
Care of the Matter than the Commons.

Mr. Edward Harley. Sir, I can't fatisfy my felf

to be for this Bill •, and in in a few Words, I fhall

give my Reafon for it. It hath been faid, That
the Parliament is unlimited. I do agree, that we
are not tied to the Rules of Wefiminfter-Hall. I

ihall only mention the Reafon why two Witneffes

are required in Cafes of High-Treafon. If any
will look into the Hiftory of England, they will

find it hath been often the Defign of the Crown
to trump up Plots upon the Subjeft ; and there-

fore thefe Afts took particular Care there fhould

be two Witneffes to prove the Faft : This is the

Reafon of theLaw, and, I think, upon it the Li-
berty of the Subjeft is founded ; and therefore I

can't be for this Bill.

minft. fuper vicejimum diem Oftobris, Anno Regnt
noftri oclavo, per prorogationem tent. Edit, de alta

proditione per ipfinn perpetrat. & commiff. attinblus

fuit, & executio fuper inde adhuc reftatfaciend. &
quia pro certis caufis & confiderationibus nos fpecia-

liter moventibus, totam executionetn Ablus att'irMurcs

prceditl. fuper di5f. Johannem Fenwick, preteram-
putationem Capitis fui, omitli volumus ; idea prceci-

pimus vobis & per pra>fentesfirmiter injungendo man-
damus, quod in &fuper vicefimum tertium diem in-

ftantis menfu Januar. inter boras nona?n & undeci-
mam ante meridiem ejufdem diei ditlurn Johannem
Fenwick in Goala nofira de Newgate fub Cuftodia
vefira nunc exifient. a Goalaprcsditl. ufque ad Tower-
Hill, ducatis, £f? Caput ipfius Johannis Fenwick
ad tunc fcf ibidem amputari & a Corpore fuo omnino
feparari faciatis. Tejle me ipfo apud Wejimonaft. de-
cimo octavo die Januar. Anno Regni noftri oclavo.

Chute.
The Label.

Vic. Com. Lond. &? Midx. de executions

faciend. John Fenwick, Bar. autho-

ritate Pari. Attincl. Chute.

All the Punifhment being remitted but Beheading, he-

was brought to a Scaffold erecled on Tower-Hill,
where he delivered this Paper to the Sheriffs.

was never my Talent;

Then the Quejiion for paffing this Bill was put,

the Houfe divided.

and

Ayes, ii Noes, 156-

The Writ for Executing Sir John Fenwick,

being under the whole Broad- Seal, and
inclofed in it.

GUlielmus tertius Dei Gratia, Anglis, Scotiae,

Francize & Hibernise, Rex, Fidei Def &c.
Vic. Com. London, &? Vic. Com. Midx. Salutem :

Cum Johannes Fenwick, Bar. per quendam atlum

adfeffonemprafentis noftri Parliament apud Weft-

S Peaking nor Writinc

I fhall therefore give a very fhort, but faith-

ful Account, firft, of my Religion, and next,
what I fuffer moft innocently for, to avoid the
Calumnies I may reafonably expeft my Enemies
will caff, upon me when dead ; fince they have
moft falfly and malicioufly afperfed me, whilft
under my Misfortunes.

As for my Religion, I was brought up in the
Church of England, as it is eftablifh'd by Law,
and have ever profeffed it ; though I confefs I

have been an unworthy Member of it, in not
living up to the ftrift and excellent Rules there-
of; for which I take Shame to my felf, and
humbly afk Forgivenefs of God. I come now
to die in that Communion, trufting, as an hum-
ble and hearty Penitent, to be receiv'd by the
Mercy of God, through the Merits of Jefus
Chrift my Saviour.

My Religion taught me my Loyalty, which
I blefs God is untainted ; and I have ever en-
deavoured in the Station wherein I have been
placed, to the utmoft of my Power, to fup-
port the Crown of England in the true and
lineal Courfe of Defcent, without Interrupti-

on.

As for what I am now to die, I call God
to witnefs, I went not to that Meeting in Leaden-

hall-ftreet with any fuch Intention as to invite

King James by Force to invade this Nation •,

nor was I my felf provided with either Horfe
or Arms, or engaged for any Number of
Men, or gave particular Confent for any
fuch Invafion, as is moft . falfly fworn againft

me.

I do alfo declare, in the Prefence of God,
That I knew nothing of King James's coming
to Calais, nor of any Invafion intended from
thence, till it was publickly knov/n : And the
only Notion I had, that fomething might be at-

tempted, was from the Tboulon Fleet coming- to
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I alfo call God to witnefs that I receiv'd the

Knowledge of what is contain'd in thofe Papers

that I gave to a great Man, that came to me
in the Tower, both from Letters and Mefiages

that came from France ; and he told me, when

I read them to him, that the Prince of Orange

had been acquainted with mod of thofe Things

before.

I might have expected Mercy from that Prince,

becaufe I was Inftrumental in faving his Life:

For when, about April, 1695, an Attempt form-

ed againft him came to my Knowledge, I did,

partly by DifTuafions, and partly by Delays, pre-

vent that Dcfign ; which, I fuppofe, was the

Reafon that the laft villainous Project was con-

cealed from me.

If there be any Perfons whom I have in-

jur'd in Word or Deed, I heartily pray their

Pardon, and beg of God to pardon thofe who
have injur'd me ;• particularly thofe who with

great Zeal have fought my Life, and brought the

Guilt of my innocent Blood upon this Nation,

no Treafon being proved upon me.

I return my moft hearty Thanks to thofe noble
and worthy Perfons who gave me their A ffi fiance,

by oppofing this Bill of Attainder, without which,
it had been impoffible I could have fallen under the
Sentence of Death. God blefs them and their Pof-
terity ; though I am fully fatisfy'd they pleaded
their own Caufe, while they defended mine.

I pray God to blefs my true and lawful Sove-
reign King James, the Queen, and Prince of
Wales, and reftore him and his Poftcrity to this

Throne again, for the Peace and Profperity of
this Nation ; which is impoffible to profper till

the Government is fettled upon a right Foot.

And now, O God ! I do with all humble Devotion
commend my Soul into thy Hands, the great Maktr
and Preferver of Men, and Lover of Souls ; befeech-

ing thee that it may be always dear and precious in

thy Sight, through the Merits of my Saviour Jcfus
Chrijt. Amen.

John Fe nwick.

Then he fubmitted to the Block, and the Exe-
cutioner fever'd his Head from his Body.
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CLXIV. The "TRIAL of Edward Earl of Warwick and
Holland, before theHoufe ofLords,for theMurder ^/Richard

Coote, Efq> March 28, 1699. n Will. III.

BOUT Eleven of the Clock the

M\W^I9 Lords came from their own Houfe

I into t 'ie Court erected in Weftminfter-

Hall, for the Trials of Edward Earl

of Warwick and Holland, and Charles Lord Mo-
hun, in the Manner following.

The Lord High Steward's Gentlemen Atten-

dants, two and two.

The Clerks of the Houfe of Lords, with two

Clerks of the Crown in the Courts of Chancery and

King's Bench.

The Mafters in Chancery, two and two.

Then the Judges.

The Peers eldeft Sons, and Peers Minors, two
and two.

Four Serjeants at Arms with their Maces, two
and two.

The Yeoman Ufher of the Houfe.

Then the Peers, two and two, beginning with

the youngeft Barons.

Then four Serjeants at Arms, with their

Maces.

Then one of the Heralds, attending in the

Room of Garter, who by Reafon of his Infirmity

could not be prefent.

And the Gentleman Ufher of the Black-Rod,

carrying the White-Staff before the Lord High
Steward.

Then the Lord Chancellor, Lord High Stew-

ard of England alone.

When the Lords were feated on their proper

Benches, and the Lord High Steward upon the

Wooll-Pack •,

The two Clerks of the Crown in the Courts of
Chancery and King's Bench, Handing before the

Clerk's Table with their Faces towards the State

;

Vol. V.

The Clerk of the Crown in Chancery having his

Majefty's Commiffion to the Lord High Steward
in his Hands, made three Reverences towards the

Lord High Steward, and the Clerk of the Crown
in Chancery on his Knees prefented the Commiffion
to the Lord High Steward, who delivered it to

the Clerk of the Cro\vn in the King's Bench, (then

likewife kneeling before his Grace) in order to be

opened and read ; and then the two Clerks of the

Crown making three Reverences, went down to

the Table ; and the Clerk of the Crown in the

Court of King's Bench commanded the Serjeant at

Arms to make Proclamation of Silence ; which
he did in this Manner.

Serjeant at Arms. O Yes, O Yes, O Yes, My
Lord High Steward his Grace does ftraitly charge

and command all manner of Perfons here prefent,

to keep Silence, and hear the King's Majefty's

Commiffion to his Grace my Lord High Steward

of England directed, openly read, upon Pain of

Imprifonment.

Then the Lord Steward flood up, and fpoke to

the Peers.

LordHigh Steward*. Your Lord-

fhips will be pleafed to ftand up, and

be uncovered, while the King's Com-
miffion is reading.

Lord So-

All the Peers flood up, and were uncovered,

while the Commiffion was read.

Clerk of the •""I Uliehnus Tertius Dei Gratia Angl.

Crown. V I Scot. Franc. 13 Hibern. Rex, Fi-

dei Defenfor, &c. Pr^dileclo & fideli Con/Mar. mflro

T Johanni
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Johanni Domino Somers, Cancellar. noftro Angl. Sciatis

quod cumEdrus. Comes Warwic. £3 Holland, nuper de

paroch. Sti. Martini in Campis in Com. Middle/ex.

£3 Carolus Dnus. Mohun, nuper de paroch. praditl.

in Com.pradicl. coram dileffis&fidelib. nojlris Carolo

Lee, Mil. Samuel. Buck, Willielmo Withers £3 Fran-

cifco Tyffon, Armigeris, £3 aliis fdciis fuis Jujliciar.

nojlris ad inquirend. per Sacramentum, probor. £3 le-

galium hominum de Com. noftro Middle/ex. praditl. ac

aliis viis modis £3 mediis quibus melius fciverint aut

poterint, tarn infra libertat. quam extra, per quos rei

Veritas melius fciri poterit £3 inquiri de quibufcunque

Proditionibus Mifprifionibus prodition. Infurretlionib.

Rebellionib.Conlrofacl. tonfur. lotur. falfis fabricati-

onib. £3 aliis falfitat. Monet, hujus Regni noftri

Angl. 13 alior. Regnor. five Dominior. quorumcunque

ac de quibufcunque Murdris Feloniis Homicid. Inter-

feciionibus Burglar. Raptib. Mulier. Congregationib.

£3 Conventicul. illicit, verbor. prolationib. Coaduna-

tionib. Mifprifwnib. Confederationibusfalfis Allegan-

ciis Tranfgreffwnibus, Riotis,Routis, Retentionib. E-

fcapiis Contempt. Falfitat. Negligentiis, Concelament.

Manutenent. Oppreffionibus, Cambiparciis, Deceptio-

vib. £3 aliis Malefatlis Offenc. £3 Injur, quibufcun-

que ; necnon Acceffar. eorundem infra Com. praditl.

tarn infra libertat. quam extra, per quofcunque £3 qua-

lilercunque habit, fail . perpetrat . five commif. & per

quos vel per quern cui vel quibus quando qualiler £3

quomodo £3 de aliis Articul. £3 Circumftanc. pramifs.

feu eor. alicujus vel aliquor. qualitercunque concernen.

plenius veritat. £3 ad eafdcm proditiones £3 al. pr<e-

miff. audiend.£3 terminand. fecundum legem £3 confue-

tud. Regni noftri Angl. nuper affignat. de Felonia £3

Murdro per ipfos Edrum. Comitem. Warwic. 13 Hol-

land, £3 Carolum Dominum Mohun, Commiff. £3 Per-

petrai. perfacrament. probor. £3 legal, hominum Com.

noftri Middlefex. praditt. Inditlat. exiftunt. Nos con-

fiderantes quodjuftitia eft virtus excellens 13 altiffimo

complacens, voltntefque quod praditl. Edrus. Comes

Warwk. 13 Holland, & Carolus Dominus Mohun,
de 13 pro Felonia (3 Murdro unde ipfi ut prafertur

Inditlat. exiftunt. coram nob. in prefenti Parliament,

noftro fecundum leg. 13 confuetud. Regni noftri Angl.

Audiantur, Examinentur, Sententientur £3 Adjudi-

centur, cateraque omnia qua in hac parte pertinent

debo. modo exerceantur £3 exequantur ; ac pro eo quod

Officium Senefchalli, Angl. (cujus prafentia in hac

parte requiritur ut accepimus) jam vacat, Nos de Fi-

delitate Prudentia provida Circumfpetlione £3 In-

duftria veftris plurimum confidentes Ordinavimus £3

Conftituimus vos ex hac caufa Senefchallum, Angl. ad

Officium illud cum omnibus eidem Officio in hac parte

debit. 13 pertinen. (hac vice') gerend. occupand. £3 ex-

ercend. Et ideo vob. Mandamus quod circa pramijf.

diligenter intendatis £3 ea omnia qua in hac parte

ad Officium Senefchal. Angl. pertinent £3 requirun-

tur (hac vice) faciatis exerceatis £3 exequamini cum

cffeftti. In cujus rei Teftimonium has Literas noftras

fieri fecimus Patentes, Tefte meipfo apud Weftmonaf-
terium vicefimo quinto die Martii, Anno Regni noftri

Undecimo.

Per ipfum Regem propria Manu Signat.

Serjeant at Arms. God fave the King.

Then the Herald and the Gentleman-Ufher of

the Black Rod, after three Reverences, kneeling,

prefented the White Staff to his Grace, and his

Grace removed from the Wooll-pack to the Chair,

which was placed upon an Afcent juft before the

uppermost Step of the Throne, and' feated himfelf

in the Chair.

Clerk of the Crown. Serjeant at Arms* make
Proclamation.

Serjeant at Arms. O yes, O yes, O yes, My
Lord High Steward of England, his Grace, does

ftraitly Charge and Command all manner of Per-

fons here prefent, to be uncovered upon pain of
Imprifonment.

Then the Judges and Mailers in Chancery fat

down in their Places upon the Wooll-packs, un-

covered.

Then the Clerk of the Crown read the Return
of the Certiorari in hac verba.

Gulielmus Tertius, Dei gratia, Angl. Scot. Franc,

£3 Hibern. Rex, Fidei Defenf. £3c. Juftic. no/iris per

Literas noftras Paten, confetl. ad inquirend. per

Sacrm. probor. £3 legal, horn. Com. noftri Midd. ac

aliis viis mod. 13 med. quibus melius fciverint aut po-

terint de quibufcunque prodic. mifprif. prodic. infur-

retlion. rebellion, controfatl. tonfur. lotur. falfis fa"
bricat. £3 aliis falfitat. monet. hujus R.egni Angl. £3
alior. Regnorumfive Dominiorum quorumcunque acde

quibufcunq; murdris, felon, homicid. interfeclion. bur'

glar. raptibus mulierum, congregacon. £3 conventicul.

illicit, verborum prolationibus, coadunat. mifprifion.

confederat. falfis alleganc. tranfgref riot. rout, reten-

tion, efcapiis contempt, negligenc. concelament. manu-
tenen. opprejfton. deception. £3 aliis malefatlis of-

fenf. (3 injur, quibufcunq; necnon acceffariis eorun-

dem infra Com. praditl. tarn infra libertates quam
extra per quofcunq; 13 qualitercunq; habit, fail, per-

petrat. five commiff. ac de aliis articulis 13 circum-

ftanciis pramiff. (3 eorum quodlibet feu eorum aliquod

vel aliqua qualitercunq; concernen. plenius veritat. (3
ad eafdem prodition. £3 al. pramijf. audiend. £3 ter-

minand. affign. Necnon Juftic. nojlris ad Gaol, no-

ftram de Newgate de Prijonar. in ea exiften. delibe-

rand. affign. £3 eorum cuilibet Saltm. volen. certis de

caufis omnia £3fingula Inditlamen. £3 Inquifition. de

quibufcunq; felon. £3 murdris, unde Edrus. Comes

Warwic. £3 Holland, £3 Carolus Dominus Mohun,£3
al. coram vobis Inditlat. funt ; necnon Record, con-

vitlion. Rici. French, Rogeri James £3 Georgii Dock-

wra, pro felon. £3 homicid. unde inditlat. funt. Et
fuperinde per quandam. Jur. Prie. inde inter nos £3

prafat. Richardum French, Rogerum James £3 Geor-

giumDockwra,capt.convitl. exift. ut dicitur coramno-

bis £3 non alibi terminari vobis (3 cuilibet veftrum

mandamus quod omnia £3 fingula in Indi£lament. £3
Record, convitl. praditl. cum omnibus ea tangen. qui-

bufcunq; nominibus iidem Edrus. Comes Warwic. £3
Holland, Carolus DominusMohun, Richardus, Roge-

rus £3 Georgius nuncupentur in eifdem coram nobis

fubfigillis veftris aut unius veftrum in otlab. Sti. Hil-

larii ubicunq; tuncfuerimus in Angl. mittat. feu unus

veftrum mittat una cum hoc brevi ut ulterius inde

fieri fac. quod de jure ac fecundum legem £3 conf.

Regni noftri Angl. fore viderimus faciend. Tefte

J. Holt, Mil. apud Weftm. xxviii die Novembris9

Anno Regni noftri decimo.

per Cur. Aftry.

Ad inftanc. profecutor. quoad duos Def. £3 ad. inftanc.

cceterorum Def.

J. Holt.

Virtute cujus brevis mihi £3 aliis diretl. Inditta-

ment. £3 Inquifition. infra mentionat. necnon Record.

convitlion. infra nominat. Rici. French, Rogeri James

£3 Georgii Dockwra, pro felon. £3 homicid. unde in~

ditlat. £3 fuperinde per quandam Jur. prie. convitl,

exift. cum omnibus ea tangen. coram Dom. Rege in

qui-
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quibufdam Sched. huic brevi annex, mitto prout inte-

rsus pracipitur.

Refpovf. Fra. Child. Mil. Major. Civit.

Lond. tin. Juftic. infra fcript.

Midd. J. Memorandum quod ad deliberation. Gaol.

Domini Regis de Newgate tent. pro. Com. Middle/ex.

apad Juftice-Hall in le Old Bailey in Suburb!is Civit.

London, die veneris (fcill.) decimo tertio die Janua-

rii Anno Regni Dcm. noftri. Gulielmi tertii Dei gra.

nunc Regis Angl. iffc. decimo, coram Fran. Child,

Mil. Majoi-e Civit. London. Edro. Ward, Mil. Ca-

pital. Baron. Sccii. ditl. Dom. Regis, Henrico Hat/el,

Milit. un Baron. Sccii. dicli Domini Regis, Thoma

Stamp, Mil. Edro. Clarke, Mil. Aldris ditl. Civit.

London. Sclathiel. Lovell, Mil. fervien. ditl. Dom.

Regis ad legem ac Recordalor. ditl. Civit. London,

iff aliis fociis fuis Juftic. ditl. Dom. Regis ad Gaol,

ipfius Dom. Regis de Newgate praditl. de prifonar.

in eadem exiften. deliberand. ajjign. ven. hie in Cur.

Carolus Lee, Mil. Samuel Buck, Will. Withers, iff

Fran. Tyjfon, Ar. Juftic. ditl. Dom. Regis per Literas

patent, ipfius Dom. Regis eifdem Juftic. pr<enominat.

& aliis ac quibufcunq; quatuor vel plur. eorumfub

magno Sigillo ditl. Dom. Regis Angl. confetl. ad in-

quirend.per Sacrament, probor. iff legal, horn, de Com.

Midd. pr*d. ac aliis viis modis iff mediis quibus meli-

us fciverint aut poterint tarn infra libertat. quam ex-

tra, per quos rei Veritas fciri poterit de quibufcunq;

prodition. mifprifion. prodition. infurretlion. rebellion,

controfraclur. tonfur. lotur. falfis fabrication. iff al.

falfitat. monet* hujus Regni ditl. Dom. Regis Angl.

iff al.' Regnorumfive Domin. quorumcunq; ac de qui-

bufcunq; murdris, felon, homicid. interfeccon. burglar.

Rapt, mulier. congregac. iff conventicul. illicit, ver-

borum prolation. Coadunac. mifprifion. Confederac. fal-

fis Alleganc. tranfg. Riot. Rout. Retention, efcapiis

contemp. negligenc. concelamen. manutenen. oppreffwn.

Cambiparciis Deception. iff aliis Malefatl. iff Offenc.

quibufcunq; nee non acceffar. eorund. infra Com. pr*d.

tarn infra Libert at. pr*dicl. quam extra, per quefcunq;

iff qualitercunq; habit, fail, perpetrat. five commiff.

ac de aliis articul. iff Circumftan. pramiffa iff eorum

quodlibet feu eorum aliquod vel allqua qualitercunq;

concernen. plenius veritat. iff ad eafdem prodition. iff

al. pramiffa audiend. iff terminand. fecundum legem iff

confuetud. hujus Regni ditl. Dom. Regis Angl. Affign.

iff per manus fuas propr. deliberaver. hie in Cur. ditl.

Dom. Regis quoddam Record. Indiclament . coram eis

iff aliis fociis fuis nuper praantea prafent. iff. capt.

verfus Edrum. Comit. Warwic. iff Holland, Carolum

Dominum Mchun, de Oakehampton in Com. Devon.

Ricum . French, RogerurnJames iff Georgium Dockwra,

pro murdro cujufdam Rici. Coote, Ar. in forma juris

terminand. iffc. {eifdem Rico. French, Rogero James
iff Georgio Dockwra, prifonar. in ditl. Gaol. ditl.

Dom. Regis de Newgate, caufa in eodem Indiclament.

content, adtunc, exiften.) Record, cujus quidem In-

diclament. patet in quibufdam Schedul. huic annex.

Midd.
Jf.

Memorandum quod ad Seffionem de Oyer

iff Terminer Domini Regis tent, pro Com. Middlefex.

apud Hicks.-Hall in St. John-Street, in Com. pr*d.

die Mercurii fcil. feptimo die Decembris, Anno Regni

Domini noftri Gulielmi tertii, Dei gratia, nunc Regis

Anglic, iffc. decimo, coram Carolo Lee, Mil. Samuele

Buck, Williebno Withers, Francifco Tyjfon, Armige-

ris, iff aliis fociis fuis Juftic. ditl. Dom. Regis per

Literas Paten, ipfius Dom. Regis, eifdem Juftic. pr<e-

nominat. iff al. ac quibufatnque quatuor vel pluribus

eorura jub magno Sigillo ditl. Domini Regis Angli*

confetl. ad inquirend. per facrament. probor. iff lega-

Vol. V.

Hum horn. Com. Middlefex. pr<ed. ac aliis viis mod. iff

med. quibus melius fciverint aut poterint tarn infra

libertat. quam extra per quos rei Veritas melius fciri

poterit de quibufcunque prodition. mifprifion. prodition.

infurretlion. rebellion, controfatlur . tonfur. lotur. fal-

fis fabrication, iff aliis falfitat. monet. hujus Regni
ditl. Dom. Regis Angl. iff al. Regnor. five Dominior.

quorumcunque ac de quibufcunq; murdris, felon, homi-

cid. interfeciion. burglar, rapt. Mulier. congregat. iff

conventicul. illicit, verborum prolation. coadunat. mif-

prifion. confederal, falfis allegan. tranfgr. riot. rout,

retention, efcapiis contempt, negligen. concelamen. ma-

nutenen. oppreffwn. cambiparciis deception. iff aliis ma-

lefatlis iff offenfis quibufcunq; necnon Acceffar. eorun-

dem infra Com. pr*d. tarn infra libertat. quam extra,

per quofcunque iff qualitercunque habit, fail, perpe-

trat. Jive commiff. ac de aliis articulis iff circumftan-

tiis pramijfa iff eor. quodlibet vel aliq.ua qualitercun-

que concernen. plenius veritat. iff ad eafdem prodition.

iff al. pr*mijf. audiend. iff terminand. fecund, legem

iff conf. hujus Regni dicli Dom. Regis Angl. afijign.

per facrm. Mgidii Riddle, Richardi Read, Roberti

Leg, Jofephi Partherich, Johannis Marriott, Jona-

than Hall, Nicolai Baker, Roberti Teague, Thorn*

Briggs, Willielmi Brace, Thorn* Williams, Georgii

Bifhop, Thorn* Hodges, Johannis Lynn, Samuelis

Lee, Richardi Rogers, Jofephi Rogers, Johannis

Cheney, Johannis Fowler, iff Roberti Nicholfon, pro-

bor. iff legalium heminum Com. pr*d. adtunc iff ibidem

jurat, iff onerat. ad inquirend. pro ditlo Dom. Rege

iff corpore Com. pr*d. prafentat. exiftit. qd. Billa

Indiclament. huic Schedul. annex, eft vera.

Midd.Jf. Jurator. pro Domino Rege fuper facrum.

fuum prafentant quod Edwardus Comes Warwic. iff

Holland, nuper deparoch. S. Martini in Campis in Com

.

Middlefex. Carolus Dominus Mohun, Baro Mohun de

Okehampton, in Com. Devon, nuper de paroch. pr*d.

in Com. Middlefex. pr*d. Richardus French, nuper de

paroch. pr*d. in Com. Middlefex. pr*d. Gen. Rogerus

James, nuper deparoch.prad. in Com. Middlefex.pr*d.

Gen. iff Georgius Dockwra, nuper de paroch.prad. in

Com. Middlefex. pr<ed. Gen. Deum pr* occultsfuis non

habentes, fed inftigatione diabolica moti ifffedueli trice-

fimo die Otlobris, Anno Regni Domini Gulielmi tertii,

Deigra.Angl. Scoc. Franc.iff Hibern.Regis,fideidefenf.

iffc. decimo, vi iff armis, iffc. apud paroch. pr*d. in

Com. Middlefex. pr*d. in ifffuper quendam Richardum

Coote, Ar. in pace Dei iff dicli Domini Regis, nunc

adtunc iff ibidem exiften. felonice voluntarie iff ex ma-
litUs fuis pr*cogitat. infult. fecer. iff qd. pr*d. Ed-
wardus ComesWarwic. iff Holland, cum quodm.gladio.

(Anglice a Sword) de ferro iff chalibe confetl. valor,

quinque folidor. quern ipfe idem Edwardus Comes War-
wic. iff Holland, in manu fua dextra adtunc iff ibidem

extratl. habuit iff tenuit, prafat. Ricardum Coote in

iff fuperfin iftram part, petloris ipfius Ricardi Coote

prope Os Collar, (Anglice the Collar Bone) ipfius Ri-

chardi Coote adtunc iff ibidemfelonice voluntarie iff ex

malitiafua pracogitat . percuffit pupugit iff inforavit

{Anglice did ftrike, flab, and thrult in) dans eidem

Richardo Coote, adtunc iff ibidem cum gladio extratl.

prad. in iff fuper ditl.finiftram partem petloris ipfius

Rici. Coote, prope Os Collar, (Anglice the Collar

Bone) ipfius Rici. Coote unum vulnus mortal. (Anglice

one mortal Woundj latitud. dimidii unius pollicis iff

profund, quinq; pollicium ; de quo quidem vulnere mor-

tal, prad. Ricus. Coote adtunc iff ibm. infanter. obiit.

Et qd. pr*d. Carolus Dnus. Mohun, Ricus. French,

Rogerus James iff Georgius Dockwra, adtunc iff ibm.

felonice voluntarie iff ex maliciisfuis pr<ecogitat. fuer.

prefen. auxilian. abettan. confortan. affiften. iff manu-

tenen. prafat. Edrum. Comit. Wanvic. iff Holland, ad

T 2 profit.
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prafat. Ricum. Coote, modo (ff forma prad. felonice

voluntarie (ff ex malicia fua pracog. interficiend. (ff

murdrand. Etfic Jur. prad. fuperfacrm. fuum prad.

die. qd. prad. Edrus. Comes Warwici (ff Holland, Ca-

rolus Dnus. Mohun, Ricus. French, Rogerus James (ff

Georgius Dockwra, prafat. Ricum. Coote, modo (ff

forma prad. felonice voluntarie (ff ex maliciis fuis pra-

cogitat. interfecer. (ff murdraver. contra pacem dci.

Domini Regis nunc Coron. (ff Dignitat. fuas, (ffc.

Ricus. French, 1 3 Januar. 98. pon.fe Cul. de Felon.

(ff Homicid. tant. Non cul. de Murdro. catalia

nulla. Pet. Librum. Legit ut Clericus. Crematio

refpecluatur quoufq; ($c.

Rogerus James, 13 Jan. 98. pon. fe cul. de Felon.

& Homicid. tant. Non. cul de. Murdro. catalla

nulla. Petit Librum. Legit ut Clericus. Crema-

tio refpecluatur quoufq; (ffc.

Billa vera. Samuel Cowthorne de paroch.Jli. Martini

in Campis in Com. Midd. Toman,

Willus. Cripps deparoch prad. in Com. prad. Toman,

Henricus Pomfret de paroch. prad. in Com. prad.

Toman,

Willus. Salmon de paroch. prad. in Com. prad. Chi-

rurgus,

Robtus. Apphgate de paroch. prad. in Com. prad.

Toman.

Jur. in Cur.

Midd.
ff.

Memorand. qd. ad. Deliberation. Gaola

Dni. Regis de Newgate tent, pro Com. Midd. apud

Jufiice-Hall in le Old-Bailey in Suburbiis Civitat.

London, die Mercurii fcilt. Septimo die Septembris,

Anno Regni Dni. nri. Gulielmi tertii Dei grat. Angl.

Scot. Franc. (ff Hibernia Regis, Fidei Defenf. (ffc . de-

cimo coram Franco Child, Mil. Majore Civitat. Lon-
don. Georgio Treby, Mil. Capital. Juftic. dci. Dni.

Regis de Banco, Littleton Powis, Mil. uno Baron.

Sccii. dicl. Dni. Regis, Thomas Stamp, Mil. Edro.

Clarke, Mil. Aldris. dicl. Civitat. London. Salathiel

Lovell, Mil. Servien. dci. Dni. Regis ad Legem ac

Recordatore dicl. Civitat. London, (ff aliis Sociis fuis

Juftic. dci. Dni. Regis ad Gaolam ipfius Dni. Regis

de Newgate prad. de Prifonar. in eadem exiften. deli-

berand.ajfign. ven. RobertusWhite, gen. Coronatordci.

Dni. Regis infra libertat. Decani (ff Capituli Ecclia.

Collegiat. bti. Petri Weftm. Civitat. Burgi (ff Villa

Weftm. in Com. Midd. prad. Et per manus fuas pro-
prias deliberavit hie in Cur. quandam Inquifition. de

morte Rici. Coote, Ar. coram eo nuper capt. in Cur.

hie de Recordo in forma juris terminand. Qua quidem

Inquifitio huic Schedule annex, eft,

pon. fe

Civitas, Burgusl TNquifitio indentat. capt. pro

(ff Villa. Weftm. >ff. X, Dno. Rege apud paroch. fti.

in Com. Midd. J Martini in Campis infra Liber-

tat. Decani (ff Capitli. Ecclefia Collegiat. bti. Petri

Weftm. Civitat. Burgi Of Villa Weftm. in Com Midd.
trice/mo die Otlobris, Anno Regni Dni. nri. Gulielmi

tertii Dei gra. Angl. Scoc. Franc. Of Hibernia Regis
Fidei defenforis, Ofc. decimo, coram Roberto White,
gen. Coronatore dci. Dni. Regis Libertat. pradfuper
vifum Corporis cujufdam Rici. Coote, Ar. ibm.jacen.

mort. per facrm. Joins. Harris, Petri Solomon, Rici.

Newgent, Willi. Fryer, Samuelis Thomfon, Jacobi
Timberlick,fen. JacobiTimberlick, jun. Rici. Jackfon,

Johis . Finch, SamuelisPowell, Samuelis Dimon t , Rpbti.

Giltrick, Johis. Paulin, Jofephi Vernon, Thorna Smith-

fon, Andrea Rogers Of David Jones, proborum Of h-

glium. homin. Libertat. prad. jurat, Of onerat. ad in-

quirend. pro dto. Dno. Rege quando qualiter Of quo-

modo prafat. Ricus. Coote ad mortem fuam devenit

dicunt fuper facrm. fuum prad. qd. Edrus. Comes
Warwic. Of Holland, nuper de paroch. fti. Martini
in Campis infra Libertat. prad. in Com. prad Ca-
rolus Dnus. Mohun, nuper de paroch. prad. infra

Libertat. prad. in Com. prad. Ricus. French, nuper

de paroch. prad. infra Libertat. prad. in Com. prad.

gen. Rogerus James nuper de paroch. prad. infra Li-
bertat. prad. in Com. prad^ gen. Of Georgius Doik-
wra nuper de paroch. prad. infra Libertat. prad. in

Com. prad. gen. Deum. pra oculis fuis non hentes,

fed Inftigatione diabolica moti Of fiducli dco. tricefimo

die Otlobris Anno decimo fupradiclo, vi Of armisy

&c. apud paroch. prad. infra Libertat. prad in Com.
prad. in Of fuper prafat. Ricum. Coote, in pace Dei
Of dci. Dni. Regis, nunc adtunc 0? ibm. exiften. fe-
lonice voluntarie Of ex maliciis fuis precogit. infult.

fecer. Of qd. prad. Ricus. French, cum quodam Gla-
dio (Anglice, a Rapier) de ferro Of chalibe confecl.

valoris quinq; folid. quern ipfe idem Ricus. French, in

manu fua dextra adtunc Of ibm. extracl. huit. & te-

nuit prafat. Ricum. Coote, in & fuperfiniftram par-
tem pecloris ipfius Rici. Coote, prope Os Collar, [Anr
glice, the Collar Bone) ipfius Rici. Coote, adtunc Of
ibm. felonice voluntarie Of ex malicia fua precogitat.

percufiit& pupugit dans eidem Rico Coote, adtunc Of
ibm. cum gladio prad. extracl. in Of fuper prad. fini-

ftram partem pecloris ipfius Rici. Coote, prope dicl.

Os Collar ipfius Rici. Coote, unum vulnus mortale
longitudinis dimid. unius pollicis Of profunditatis

quinq; pollicium, de quo quidem vulnere mortali prad.
Ricus. Coote, apudparoch. prad. infra Libertat. prad.
in Com. prad. inftanter obiit. Et qd. pradicli Edrus.
Conies Warwic. Of Holland, Carolus Dnus. Mchun,
Rogerus James, Of Georgius Dockwra, adtunc Of
ibm. felonice voluntarie Of ex maliciis fuis pracogitat.

fuer. prefentes auxiliantes abettantes confortantes af-

fiftentes Of manutentes prafat Ricum. French, ad
prediclum Ricum. Coote, in forma prad. felonice vo-

luntarie Of ex malicia fua pracogitat. interficiend. Of
murdrand. Et ftc Jur. prad. dicunt fuper facrm.

fuum prad. quod prad. Edrus. Comes Warwici Of
Holland, Carolus Dnus. Mohun, Ricus. French^

Rogerus James Of Georgius Dockwra, prafat. Ri-
cum. Coote, modo & forma pradicl. felonice volunta-

rie Of ex maliciis fuis pracogitat. interfecer. Of mur-
draver. contra pacem dci. Dni. Regis nunc Coron. Of
Dignitat. fuas, Ofc. Et ulterius Jur. prad. dicunt

fuper facrum. fuum prad. qd. immediate poft Felo-

niam Of Murdrum, prad. per ipfos modo (if forma
prad. fail, (if perpet rat. apud paroch. prad. infra
Libertat. prad. in Com. prad. fugam. fecer. Qua
bona Of catalla terras five tenementa prad. Edrus
Comes Warwici Holland, Carolus Dnus. Mohun, Ri-
cus. French, Rogerus James Of Georgius Dockwra,
tempore Felonia (ff Murdri praditl. per ipfos modo
&forma prad. fall, (ff perpetrat.five aliquo tempore

poftea ufque diem Captionis hujus Inquifitionis habue-

runt Jur. prad.penitus ignorant. In cujus Rei Tefti-

monium tarn prafat. Coronator quam Jur. prad. huic

Inquifitioni Sigilla fua alternatim appofuerunt die

anno (ff loco, primo fupra dcis.

Ricus. French, 13 Jan. 98. pon. fe cul. de felon,

(ff homicidio tant. Non cul. pro Murdro. Car
tal. nulla. Judicium fuper Indiclamentum.

Rogerus James, 1 3 Jan. 98. pon. fe cul. de felon.

(ff homicid. tant. Non cul. pro Murdro. Ca-
talla nulla. Judicium fuper Indiclamentum.

Georgius
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Georgius Dockwra 13 Jan. 98. pon.fe cul. de felon.

&? homicid. tantum. Non cul. pro Murdro-. Ca-

talla nulla. Judicium fuper Inditlamentum.

Midd.
ff.

Memorandum qd. ad Sejfwnem de Oyer

£3 terminer Domini Regis tent, pro Com. Middle/ex.

apud Hicks-Hall in S. John-ftreet in Com. pr<ed. die

Mercurii fcilt. feptimo die Decembris Anno Regni

Domini noftri Gulielmi Tertii Dei gratia nunc Regis

Anglic, £3c. decimo, coram Carolo Lee, Mil. Samuele

Buck, Willielmo Withers, FrancifcoTyffon, Armigeris,

£3 aliis Sociis fuis Juftic. ditl. Dom. Regis per

Literas Patent. ipfiusDom. Regis eifdem Juftic. pr<e-

nominat. £3 al. ac quibufcunque quatuor vel pluribus

eorum fub magna Sigillo ditl. Dni. Regis Anglic con-

fetl. ad Inquirend. per facrm. probor. £3 legalium

horn, de Com. Middle/ex. pr<ed. ac aliis viis mod. £3

med. quibus melius fciverint aut poterint, tarn infra

Libertates quam extra, per quos rei Veritas melius fei-

ri poterit £3 inquiri de quibufcunque Prodicion. Mif-

prifion.Prodition. Infurreelion.Rebellion . Controfatlur

.

T'onfur.Lotur. 13 falfis Fabrication. £3 aliisfaljitat.

Monet, hujus R.egni diel. Dom. Regis Anglic £3 ali-

orum Regnorum Jive Dominior. quorumcunque ac de

quibufcunque Murdris Feloniis Homicidiis Interfeeli-

on. Burglar. Rapt. Mulier. Congregat. 13 Convent icul.

illicit. Verborumprolation.coadunat.Mifprifion. Con-

federat. faljis Alleganc. Tranfgr. Riot, Rout, Reten-

tion. Efcapiis Contempt. Negligen. Concelamen. Manu-
tenen.Opprefiionibus Cambiparciis Deception. £3 aliis

Malefaclis £3 Offenjis quibufcunque, necnon Acceffar.

eorundem infra Com. prxd. tarn infra Libertat. quam
extra, per quofcunque £3 qualitercunque habit, fail.

perpetrat.Jive commiff. Ac. de aliis Articulis £3 Cir-

cumjlantiis pramiffa £3 eorum quodlibet feu eorum a-

liquod vel aliqua qualitercunque concernen. plenius

veritat. Et ad eafdem Proditiones 13 alia Pr<emiffa

audiend. £3 terminand. fcdm. Legem £3 Conf. hujus

Regni dci.Dni. Regis Anglie qffign. per facrm. Aigi-

dii Riddle, Rici. Read, Roberti Legg, Jofephi Par-

therich, Johis. Marriot, Jonathan Hall, Nicholai

Barker, Roberti Teague, Thom<e Briggs, Willi. Brace,
cThoma Williams,GeorgiiBifhop$hom<t Hodges,Johis.

Lynn, Samuelis Lee, Rici. Rogers, Johis. Cheney,

Johis. Fowl, r (3 Roberti Nicholfon,proborurn £3 lega-

lium Hominum Com. pr<ed. & tunc & ibm. jurat. (3

onerat. adinquirend. pro dco.Dno.Rege (3 corporeCom.

pr<ed. prafentat. exiftit qd. Edrus. Comes Warwici £3

Holland, nuper de paroch. S.Martini in campis in Com.

pr<ed. Carolus Dnus. Mohun, Baro Mohun de Oake-

hampton, in Com. Devon, nuper de Paroch. pr<ed. in

Com.Midd. pr^ed.Ricus French,nuper de paroch. prad.

in Com. Midd. prxd.gen. Rogerus James, nuper de pa-

roch. prced. in Com. Midd.prad.gen . (3 Georgius Dock-

wra, nuper deparoch. prced. in Com. Midd. prced. gen.

Deumprce oculis fuis nonhentes,fed inftigationediaboli-

camot. £3 fedutl. 30 die Otlobri Anno Regni Gulielmi

tertii Dei GratiaAngl. Scoc. Franc.(3 Hiberni* Regis

Fidei defenforis, £3c. decimo, vi 13 armis, £3c apud

paroch. prced. inCom. Midd. prced. in £3 fuperquendam

Ricum. Coote, Ar. in pace Dei £3 dci. Dni. Regis

nunc adtunc £3 ibidem, exiften.felonicevoluntarie £3 ex

maliciis fuis pracogitat. infult. fecer. Et qd. prced.

Comes Warwici £3 Holland, cum quodam Gladio (an-

glice, a Sword) de ferro £3 Chalibe confeel. valoris

quinq-,folid. quern ipje idem Edrus. Comes Warwici £3

Holland, in manu fua dextra adtunc (3 ibd. extratl.

huit (3 tenuit,pr<efat. Ricum. Coote, in £3 fuper fini-

Jlram partern pecloris ipfius Rici. Coote, prope Os Col-

lar (anglice, the Collar Bone) ipfius Rici. Coote, ad-

tunc 13,ihnrfelonice voluntarie £3 exmaliciafuaprceco-

gitat. percujfitpupugit (3 inforavit {anglice,d\d ftrike,

ftab, and thruft in.) Dans eidem Rico. Coote, ad-
tunc £3 ibm. cum gladio extracl.prad. in £3fuper diet,

finiftram partem pecloris ipfius Rici. Coote, prope Qs
Collar, (anglice, the Collar Bone; ipfius Rici. Coote,
unum Vulnus mortale {anglice, one mortal Wound)
latitudinis dimidii pollicis £3profundilatisquinq\ polli-
cium, deque quidem Vulnere mortali prced. Ricus.Coote,
adtunc £3 ibm. inflanter obiit. Etqd.prxd. Carolus
Dnus. Mohun, Ricus. French, Rogerus James £3
Georgius Dockzvra, adtunc £3 ibm. felonice voluntarie
£3 ex maliciis fuis pracogitat. fuer. prafentes auxili-
antes abettantes confortantes aJJiftentes £3 manutenen-
tes prafat. Edrum. Comitem Warwici £3 Holland, ad
prafat. Ricum. Coote modo £3 forma prced. felonice
voluntarie £3 ex malicia fua pracogitata interficiend.

£3 Murdrand. Et fie Jur. prced. fuper facrm. fuum
prad. dicunt. qd. pradicl. Edrus. Comes Warwici £3
Holland, Carolus Dnus. Mohun, Ricus. French, Ro-
gerus James, £3 Georgius Dockwra

t prxfat. Ricum.
'

Coote, modo £3 forma prced. felonice voluntarie £3 ex
maliciisfuis pracogitatis interfecer. £3 murdraverunt
contra pacem dci. Dni Regis nunc Coron. £3 Dignitat.

fuas, £3c. Per quod Prazceptum eft vie. Midd. qd,

non omitteret, £3c. quin caperet prediclos Edrum. Co-
mitem IVarwici £3 Holland, CarolumDnum. Mohun,
Ricum. French, Rogerum James £3 Georgium Dock-
wra, ad refpondend. £3c. Quod quidem Inditlamen-
tum prafat. Juftic. dci.Dni. Regis {per dcas. Literas
paten, ipfius Dni. Regis eifdem Juftic. pranominat. £3
aliis ac quibufcunq; quatuor vel pluribus eorum fub
magno Sigillo dci. Domini Regis Anglice ut prafertur
confeel.) poftea fcilt. ad Deliberationem GaoU dci.

Dni. Regis de Newgate tent, pro Com. Midd. pr<ed.

apud Juftice-Hall in le Old-Baily in Suburbiis Civi-
tat. Lond. dco. die Mercurii fcilt. feptimo die ejufdem

Menfis Decembris Anno Regni dci. Dni. Regis nunc
decimo fupraditlo coram Francifco Child, Mil. Ma-
jore Civitat. London. Georgio Treby, Mil. Capital.

Juftic. dci. Dni. Regis de Banco, Littleton Powis,
Mil. uno Baronum Sccii. dci. Dni. Regis, Ihoma
Stampe, Mil. Edro. Clarke, Mil. Aldris. dc*. Civi-

tat. London. Salathiel Lovell, Mil. Servien. dci. Dni.
Regis adLegem ac Recordatore dece. Civitatis London.

£3 aliis Sociis fuis Juftic. dci. Dni. Regis ad Gaolam
dci. Dni. Regis de Newgate, prced. dePrifonar. in ea-

dem exiften. deliberand. afiign. per manus fuas pro-

prias deliberaverunt hie in Cur. de Recordo in forma
juris terminand. £3c. Super quo poftea fcilt. ad deli-

berationem GaoU dci.Dni. Regis de Newgate prced. die

Veneris fcilt. 13 die Jan./lnno Regni dci. Dni. Regis

nunc decimo fupraditlo coram Francifco Child, Mil.

Majore Civitat. London. Edro. Ward, Mil. Capital.

Baron. Sccii. dci. Dni. Regis Henrico Hatfall, Mil.

uno Baron. Sccii. dci. Dni. Regis Thoma Stamp, Mil:
Edro. Clarke, Mil. Aldris. dca. Civitat. London. Sa-

lathiel Lovell, Mil. Servien. dci. Dni. Regis adLegem
ac Recordatore ditl. Civitat. Lond. i3 aliis fociis

fuis Juftic. dci. Dni. Regis ad Gaolam ipfius Dni. Re-

gis de Newgate prceditl. de Prifonar. in eadem exif-

ten. deliberand. afiign. vener. prcediel. Ricus. French^

Rogerus James £3 Georgius Dockwra, fub cuftod.

Willi. Goare, Militis, £3 Jofephi Smart, Militis,vic.

Com. prced. {incuftod. cujus ex caufaprad. in Gaolam.

de Newgate pr<ed. praantea commijfi fucr.) Ad Bar

-

ram hie duel, in propriis perfonis fuis £3 ftatim de

pramijfis in Indielamento pra'd. fuperius fpecificat. cis

fuperius feparatim impofit. feparalim allocut. qualiter

fe velint mde acquietari iidem Ricus. French, Rogerus

James £3 Georgius Dockwra, feparatim dicunt qd. ip-

fi nonfunl inde culpabiles nee aliquis eorum eft inde cul-

pabilis £3 inde de bono £3 malo feparatim. pon. fe fu-

per priam, £3c. Jo. immediate ven. inde Jura, coram

p <efa'.
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prafat. Juftic. dci. Dni. Regis ult. nolat. hie, &c,

Et qui nee, &c. Ad recogn. &e. Et Jur. Jure. ill.

perprafat. Vic. ad hoc impanellai . (feilt.) Chrus. Red-

nap, Thomas Moody, Thomas Dunck, Sitno. Smith,

Johes. Smith, Michael Miles, Thomas Rcwell,Natha-

niel Lee, Jofephus Deveuiflj, Henricus Bradbury,

Willus. Giles & Johes. Burgoyne, exatli verier, qui

ad veritat. dc 6? fupcr pramiffis prad. dicend. eletli

triati i3 jurati dicunt fuper facrm. fuum qd. prad.

Ricus. French, Rogerus James & Gcorgius Dockwra,

funt culpabiles,l3 quilibet eorum eft culpabilis de Ho-

micidio & Fdonica Interfetfione prafat. Rici. Coote,

in Inditlamento prad. fuperius nominat. Et qd. iidem

Ricus. French, RogerusJames (3 Gcorgius Dockwra,

tempore F(Ionia & Homicidii prad. per ipfos Ricum.

French, Rogerum James (3 Georgium Dockwra, in

forma prad. commiff. feu unquam poftea non huer. nee

aliquis eorum huit. nee hent. nee aliquis eorum het.

aliqua bona feu catalla terras five tenementa ad no-

ticiam Jur. prad. fed. iidem Jur. ulterius dicunt fu-

per facrum. fuum prad. qd. prad. Ricus. French, Ro-

gerus James & Gcorgius Dockwra, non funt culpa-

biles nee eorum aliquis eft culpabilis de Murdro prad.

in Inditlamento prad. fuperius fpeciftcat. eis fuperius

feparatim impoit. prout iidem Ricus. French, Rogerus

James & Georgias Dockwra pro feipfis fuperius pli-

tando. allegaver. nee feipfos ea occone. unquam retrax-

er. nee eorum aliquis fe ea occone. unquam retraxit.

Super quo vijis & per cur. hie intelletlis omnibus 13

fingidis pramiffis Corrf. eft per cur. hie qd. prad. Ricus.

French, Rogerus James & Georgius Dockwra, quoad

Murdrum prad. in Inditlamento prad. fuperius fpec.

eis fuperius feparatim impoit. Jint quiet. Et eant (3

quilibet eorum fit quiet. 13 eat indefme die, &c. Et
fuperindeftatim feparatim per cur. hie quafit. eft de

prafat. Rico. French, Roger James & Georgia Dock-

wra, fi quid pro fe habeant vel difcere fciant vel a-

liquis eorum aliquid pro fe habeat vel difcere fciat

quare cur. hie ad Judicium £s? Executionem de eis &
eorum quolibet fuper Verediclo prad. quoad Homici-

dium & Felonicam Interfeclicnemprafat. Rici. Coote,

procedere non debet, qui feparatim dicunt qd. ipfifunt

Clerici (3 quilibet eorum eft Qericus & feparatim pe-

tunt Beneficium Clericale eis 13 cuilibet eorum inhac

parte allocari&fuper hoc {tradito eifdem Rico.French,

RogeroJames& Georgio Dockwra feparatim per cur.

hie Libro) iidem Ricus. French, Rogerus James 13

Georgius Dockwra, feparatim legunt ut Clerici 13 qui-

libet eorum legit ut Clericus ; fed quia cur. dci. Dni.

Regis hie & prafat.Juftic. dci. Dni. Regis ult.noiat.

de Judicio fuo de 13 fuper Pramiffis prad. quoad Ho-
micidium prad. & Felonicam Intcrfetlionem prafat.

Rici. Coote reddend nondum advifantur, Ideo dies

i tide dat. eft prafat. Rico. French, Rogero James 13
Georgio Dockwra, in ftatu quo nunc, &c. ufq;prox.

Gaola deliberationem dci. Dni. Regis de Newgate,
prad. pro Ccm. Midd. prad. tenend. de Judicio fuo

*ie £ff fuper pramiffis illis aud. 13c. Eo qd. pra-

fat. Judic. dci. Dni. Regis ult. noiat. 13 cur. hie in-

de nondum, i3c.

Lord High Steward. Is it your Lordfhips Plea-

i'ure chat the Judges may be covered ?

Lords. Ay, ay.

Then the Judges put on their Caps.

Clerk of the Crown. Serjeant at Arms, make Pro-

clamation.

Serjeant at Arms. G yes, O yes, O yes, chief

Governor of the Tower of London, bring forth

the Body of Edward Earl of Warwick and Holland,

your Prifoner, forthwith, on Pain and Peril will

Kill thereon.

[Then the Earl of Warwick was brought to the

Bar ly the Deputy-Governor of the Tower of
London, having the Ax carried before him by

the Gentleman Jaylor, who ft00d with it at the

Bar, on the Right Hand of the Prifoner, turn-

ing the Edge from him ; the Prifoner at his Ap-
proach to the Bar making three Bows, one to

his Grace the Lord High Steward, the ether

to the Peers on each Hand; and his Grace and
the Peers returned the Salute.]

Lord High Steward. My Lord of Warwick, your

Lordlhip is brought before this great Judicature,

in order to your Trial. You Hand indicted by
the grand Inqueft for the County of Middlefex, as

guilty of the Murder of one of the King's Sub-

jects, for whofe Elood Juftice requires a Uriel In-

quifition fhould be made.

Your Lordlhip is call'd to anfwer this Charge

before the whole Body of the Houfe of Peers af-

fembled in Parliament. It is a great Misfortune

to be accufed of fo heinous an Offence, and it is

an Addition to that Misfortune, to be brought to

anfwer as a Criminal before fuch an Afiembly, in

Defence of your Eftate, your Life, and Honour-
But it ought to be a Support to your Mind, fuffi-

cient to keep you from finking under the Weight
of fuch an Accufation, that you are to be try'd be-

fore fo noble, difcerning, and equal Judges, that

nothing but your own Guilt can hurt you. No
Evidence will be received, but what is warranted

by Law ; no Weight will be laid upon the Evi-

dence, but what is agreeable to Juftice ; no Ad-
vantage will be taken of your Lordfhip's little Ex-

perience in Proceedings of this Nature j nor will

it turn to your Prejudice, that you have not the

Afllftance of Counfel in your Defence, as to the

Fact, (which cannot be allowed by Law) and

their Lordfhips have already afiigned you Coun-
fel, if any Matters of Law fhould arife.

Your Lordfhip, throughout your whole Trial,

may afTuredly promife your felf, to find all the

Candor and Companion which is confident with

impartial Juftice ; beyond that nothing is to be

expected : Their Lordfhips can never fo far for-

get themfelves, as to depart from what is right,

and to draw the Guilt of Blood upon their own
Heads ; but if your Lordfhip is innocent you are

fafe.

My Lord, It will be requifite for you to recol-

lect yourfelf upon this Occafion, in the beft man-
ner you can. You ought to hear with Temper,
what the King's Counfel have to fay, without in-

terrupting them, and to hearken carefully to the

WitnefTes produced againft you, that you may
be ready to crofs-examine them if you find Caufe,

and to make your Obfervations upon the Evidence
when the proper Time comes for your Lordlhip
to make your Defence ; of which I will not fail

to give you Notice ; and when that Time does

come, your Lordlhip may be afiured, your felf

and your WitnefTes will be heard with great Pa-
tience and Attention ; and when my Lords have
heard and confidered the whole Matter, the Judg-
ment will unqueftionably be according to the Rules

of Juftice, and fuch as will become the Honour
of this high Court.

Read the Indictment to my Lord.
Earl of Warwick. My Lord, I beg I may have

the Ufe of Pen, Ink, and Paper.

Lord High Steward. Will your Lordfhips pleafe

to allow my Lord Warwick Pen, Ink, and Paper ?

Lords.
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Lords. Ay, ay.

Lord High Steward. Carry Pen, Ink, and Pa-

per to my Lord. {Which was done by the Clerk.)

Lord High Steward. My Lord, your Lordfhip

will do well to give Attention while the Indictment

is read to you. Read it to my Lord in Englifh.

Clerk of thz'^TOur Lord/hip ftands indicled by the

Crown. X Name of Edward Earl of War-
wick and Holland, late of the Parifh of St. Martin in

the Fields in the County of Middlekx •, for thatyour

Lord/hip, together tvith Charles L<?riMohun, Baron

Mohun of Oakehampton in the County of Devon,

late of the Parijh aforefaid in the County <?/Middle-

fex aforefaid, Richard French, late of the Parifh

aforefaid in the Comity ofMiddlefex aforefaid*, Gent.

Roger James, of the Pariflo aforefaid in the County

c/Middlefex aforefaid, Gent, and George Dockwra,

late of the Parifh aforefaid in the County ofMlddh-
fex aforefaid, Gent, not having the Fear of God be-

fore your Eyes,but being moved and feduced by the In-

ftigation of the Devil, the 30th Day of Oclober, in

the tenth Tear of the Reign of our Sovereign Lord

William the Third, by the Grace of God King of

England, Scotland, France, and Ireland, Defender

of the Faith, &c. with Force and Arms, &c. at the

Parijh aforefaid, in the County of Middlefex afore-

faid, in and upon one Richard Coote, Efq; in the

Peace of God* and of our faid Sovereign Lord the

King, then and there being, felonioufly, voluntarily,

and of your Malice afore-thought, did make an Af-

fatdt ; and that your Lordfhip, thefaid Edward Earl

ef Warwick and Holland, with a certain Sword

made of Iron and Steel of the Fake of Five Shillings,

which you the faid Edward Earl of Warwick and

Holland, in your Right Hand then and there had

and held drawn, the aforefaid Richard Coote, in and

upon the left Part of the Breafi of him the faid

Richard Coote, near the Collar Bone of him the faid

Richard Coote, then and there felonioufly, volunta-

rily,and ofyour Malice afore-thought, didftrike, flab,

and thrufl in, giving to the faid Richard Coote, then

and there with the Sword drawn aforefaid, in and up-

on the left Part of the Breaft ofhim the faid Richard

Coote, near the Collar Bone of him the faid Richard

Coote, one mortal Wound of the Breadth of half an

Inch, and of the Depth offive Inches, of which faid

mortal Wound the aforefaid Richard Coote then and

there inftantly died : And that the aforefaid Charles

Lord Mohun, Richard French, Roger James, and

George Dockwra, then and there felonioufly, volun-

tarily, and of their Malice aforethought, were pre-

fent, aiding, abetting, comforting, qffifting, and main-

taining you. the faid Edward Earl of Warwick and

Holland, the faid Richard Coote, in Manner and

Form aforefaid, felonioufly, wilfully, and ofyour Ma-
lice afore-thought, to kill and murder ; and foyou the

faid Edward Earl of Warwick and Holland, and

the faid Charles Lord Mohun, Richard French,

Roger James, and George Dockwra, the aforefaid

Richard Coote, in Manner and Form aforejaid, fe-

lonioufly, voluntarily, and of your Malice afore-

thought, did kill and murder, againfl the Peace of

our Sovereign Lord the King, that now is, his Crown
and Dignity, &c.

How fay you, Edward Earl of Warwick and

Holland, are you guilty of this Felony and Murder
whereof you Hand indicled, or not guilty ?

Earl of Warwick. Nor guilty.

Clerk of the Crown. Culprit, How will your

Lordfhip be tried ?

Earl of Warwick. By God, and my Peers.

Clerk of the Crown. God fend your Lordfhip
a good Deliverance.

Then at the Motion offome Lords whofate towards
the upper End of the Houfe, and by Reafon of the
Diftance could not diftinclly hear the Clerk, the
Indiclment was read again, the Clerk ftanding
near the upper End of the Houfe.

C. of the Crown. Serjeant at Arms, make an O
Yes.

Serjeant at Arms. O Yes, O Yes, O Yes, If
any one will give Evidence on behalf of our Sove-
reign Lord the King, againft Edward¥,zx\ ofWar
wick and Holland, of the Felony and Murder where-
of he ftands indicled, let them come forth, and
they fhall be heard ; for now he ftands at the Bar
upon his Deliverance.

L. H. St. Will your Lordfhips give me leave
to go down to the Wooll-pack, that I may hear
the better.

Lords. Ay, ay.

Then his Grace removed to the Woolpack, and deli-

vered the White Staff to be held by the Gentle-

man Ufloer of the Black Rod, who during the

whole Trial always received and delivered back
the White Staff upon his Knees.

L. H St. Mr. Attorney, are you ready to pro-
ceed ?

* Mr. Att. Gen. Yes, my Lord.

hH'S
L

. 7hen
T

be§in
>

Sir - •Sir Thomas
Mr. Serj. Wright. May it pleafe Trevor,

your Lordfhips.

L. H. St. Pray, Mr. Serjeant, raife your Voice
"

as much as poffible you can, that my Lords to-

wards the upper end of the Houfe may hear.

Mr. Serj. Wright. May it pleafe your Lordfhips,
this noble Lord Edward Earl of Warwick and Hol-
land, the Prifoner at the Bar, ftands indicled for

the felonious Killing and Murder of one Richard
Coote, Efq-, and the Indiclment fets forth, That
upon the 30th Day of October, in the tenth Year of
his Majefty's Reign, at the Parifh of St. Martin
in the Fields, in the County of Middlefex, the Pri-

foner at the Bar, the Earl of Warwick, together
with Charles Lord Mohun Baron ofOakehampton,
RichardFrench, Roger James, and George Dockwra,
Gent, felonioufly, voluntarily, and of their Ma-
lice afore- thought, did make an AfTault upon the

faid Richard Coote, in the Indiclment named ; and
the Indiclment chargeth, that the Earl of War-
wick, at the fame Time and Place, with a Sword,
felonioufly, voluntarily, and of his Malice afore-

thought, did give unto the faid Richard Coote, in

or upon the left Part of the Breaft of him the

faid Richard Coote, near his Collar Bone, one mor-
tal Wound of the Breadth of half an Inch, and of

the Depth of five Inches, of which faid Wound
the faid Richard Coote then and there inftantly died ;

and the Indiclment further charges, that the faid

Charles Lord Mohun, Richard French, Roger

fames, and George Dockwra, the Earl of Warwick,

to commit the Felony and Murder aforefaid, were

then and there aiding, aflifting, comforting, and

abetting •, and fo the Jurors charge, that he the

faid Edward Earl of Warwick and Holland, Charles

Lord Mohun, Richard French, Roger James, and

George Dockwra, the faid Richard Coote, feloni-

oufly, voluntarily, and of their Malice afore-

thought, at the Parifh aforefaid, in the County
aforefaid,



1 44 1 64. Thf Trial of Edward E. of Warwick, 1 1 Will. III.

aforefaid, did kill and murder, againft the Peace of

our fovereign Lord the King, his Crown and Dig-

nity. To this Indictment this noble Lord the

Prifoner at the Bar, Edward Earl of Warwick and

Holland^ has pleaded not guilty, and for his Trial

hath put himfelf upon my noble Lords his Peers

here prefent : We (hall call our Evidence, and if

we prove this Fact for the King, we do not doubt

but your Lordfhips will give iuch Judgment for

the fame as fhall be juft.

Mr. Att. Gen. May it pleafe your Lordfhips,

I am of Counfel in this Caufe for the King againft

this noble Lord Edward Earl of Warwick and Hol-

land, the Prifoner at the Bar, who ftands indict-

ed by the grand Jury of the County of Middle/ex,

has been arraigned, and is now to be tried before

your Lordfhips for the felonious killing and mur-
dering of Mr. Coote, in the Indictment named

;

the Evidence to make good this Charge againft

this noble Lord, it comes to my turn to open to

your Lordfhips.

My Lords, the Cafe, as to the Fact, according

to my Inftructions, is this : Upon Saturday the

29th of Otlober laft, at Night, my Lord of War-
wick, my Lord Mohun, Mr. French, Mr. Dockwra,
and Mr. Coote, the unfortunate Gentleman who
was killed, met together at one Locket's, who kept

the Greyhound Tavern in the Strand, and there they

ftayed till it was very late; about twelve of the

Clock at Night, or thereabouts, a Meffenger was
fent by the Company to fetch another Gentleman,

Mr. James-, and Mr. James coming to them, in

whatCondition your Lordfhips will be told by the

Witneffes ; about one of the Clock in the Morn-
ing, on Sunday the 30th of Oclober, they all came
down out of the Room where they had been fo

late, to the Bar of the Houfe, and there, as the

Witneffes will tell your Lordfhips, Swords were

drawn, and Chairs were called for, and two Chairs

which were neareft at hand came, and two of the

Company went into thofe Chairs ; who they

Were, and what paft at that Time, the Witneffes

will tell jour Lordfhips; thofe that got' in-

to thofe Chairs came out again, and more Chairs

were called for. But I muft acquaint your

Lordfhips, that my Lord Mohun, when the two
Gentlemen that went into the Chairs ordered the

Chairmen to take them up, and carry them away,
fpoke to them to flop and go no further, for there

fhould be no quarreling that Night, and that he

would fend for the Guards and fecure them ; and

after this they came out of the Chairs again ; it

will appear there were Swords drawn amongft all

of them, and fome Wounds given: More Chairs

being called for, andb rought, this noble Lord
that is here at the Bar, my Lord of Warwick, my
Lord Mohun, and the other four Gentlemen, went

all into the Chairs, and gave the Chairmen Direc-

tions whither they fhould carry them, at leaftwife

the Foremoft had Directions given them, and the

reft were to follow them ; it was a very dark Night,

but at laft they came all to Leicefier Square ; and
they were fet down a little on this Side the Rails

of the Square, and when the Chairmen had fet

them down they went away ; but immediately

fome of them heard my Lord of Warwick calling

for a Chair again, who came towards the Rails,

and there they found two of the Gentlemen that

had been carried in fome of the other Chairs, hold-

ing up Mr. Coote between them, and would have

had the Chairmen carried him away to a Surgeon's,

but they found he was dying, and fo would not

meddle with him ; afterwards my Lord of War-
wick and Mr. French were carried by two of the

Chairs to Mr. Amy's, the Surgeon at the Bagnio in

Long-acre, where Mr. French being wounded, was
taken care of particularly by the Recommenda-
tion of my Lord of Warwick, and the Mafter of
the Houfe was called up, it being very late, Mr.
Coote's Sword was brought to that Place, but by
whom it was brought we cannot exactly fay. While
my Lord ofWarwick and Q^t. French were there,

and my Lord of Warwick had given Orders for the

denying of himfelf, and forbid the opening of the

Door ; there came the other two Gentlemen,
Mr. James and Mr. Dockwra, and upon their

knocking at the Door they were let in by my
Lord's Order, after he had difcovered who they

were, looking through the Wicket. Mr. James
had his Sword drawn, but it was broken. My
Lord of Warwick's Hand was (lightly wounded,
and hisSword bloody up to the Hilt when he came
in, as will be proved by the Teftimony of the Ser-

vants in the Houfe. There was a Difcourfe be-

tween my Lord, Mr. James, and Mr. Dockwra^
about going into the Country ; but before they

went, the Swords were all called for to be brought
to them, and upon Enquiry, there was no Blood
found upon Mr. French's Sword, but a great deal

upon my Lord of Warwick's, of which great no-
tice was taken at that Time. Mr. Coote, who was
killed, had received one Wound in the left Side
of his Breaft, half an Inch wide, .and five deep,
near the Collar Bone; he had likewife another
Wound upon the left Side of his Body; both which
your Lordfhips will hear, in the Judgment of the
Surgeon, were mortal Wounds, and the Evidence
will declare the Nature of them.

My Lords, the Evidence does chiefly confift of,

and depend on Circumftances, the Fact being done
in the Night, and none but the Parties concerned
being prefent at it ; we fhall lay the Evidence be-
fore your Lordfhips, as it is, for your Judgment,
and call what Witneffes we have on behalf of the
King, againft this noble Peer the Prifoner at the
Bar, and take up your Lordfhips Time no further

in opening ; and we fhall begin with Samuel Caw-
thorne ; he is a Drawer at the Tavern where thofe

Lords and Gentlemen were together, and he'll

give you an Account of the Time they came there,

how long they ftaid, what happen'd in the Houfe
during their being there, and what Time they
went away.

L.HSt. Give him his Oath. {Which the Clerk did'.)

Mr. Att. Gen. My Lords, I doubt the Witnefs
is fo far off, that it will be difficult for him to hear
the Queftions that we are to afk him, unlefs we
could have him nearer to us.

L. H. St. Mr. Attorney, My Lords feem to be
of Opinion, that it will be more for your Advan-
tage and theirs, that the Witneffes ftand at the
Diftance they do; which will oblige you to raife

your Voice fo loud, that they may hear the Wit-
neffes and you too.

Mr. Att. Gen. Is your NameSamuel Cawthorns?
Cawthome. Yes, my Lord.
Mr. Att. Gen. Where do you live ?

Cawthorne. With Mr. Locket at Charing-Crofs.

Mr. Att, Gen. Did you live with him at the
Greyhound Tavern in the Strand the latter End of
Oclober laft ?

Cawthorne. Yes, I did.

Mr. Att. Gen. Well, pray will you acquaint my
Lords with the Time when my Lord of Warwick,

my
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my Lord Mohan and Mr. Coots were at that Houfe,

how long they ftayed, what happen'd while they

were they, and when they went away ?

Cawthorne. It was Saturday Night the 29th of

Oclober lad.

Mr. Att. Gen. Pray tell my Lords the whole of

your Knowledge in the Matter.

Cawthorne. There came my Lord of Warwick,

my Lord Mohan, Capr. Coote, Capt. French, and

Capt. Dockwra, the 29th of Oclober lad, in the

Evening, to my Mafter's Houfe at the Grey-hound

Tavern in the Strand.

Mr. Att. Gen. How long were they there, and

what time of Night came they in ?

Cawthorne. About Eight a Clock at Night, my
Lord Warwick, my Lord Mohun, Capt. French,

and Capt. Coote, came in.

Mr. Att. Gen. What Day do you fay it was ?

Cawthorne. Saturday, the nine and twentieth

Day of Oclober laft.

Mr. Att. Gen. How long did they continue

there ?

Cawthorne. It was between One and Two the

next Morning before they went away.

Mr. Att. Gen. Was any Body fent for to come
to them there ?

Cawthorne. Yes, Mr, James.

Mr. Att. Gen. What Time was that ?

Cawthorne. About Twelve of the Clock.

Mr. Att. Gen. Did he ftay with them till they

went away ?

Cawthorne. Yes.

Mr. Att. Gen. What did you obferve paft in the

Company while they were there ?

Cawthorne. I did not obferve any Thing of

Quarrel, not fo much as an angry Word amongft
;hem, till they came down to the Bar and were
going away ; when they came down to the Bar

they order'd me to call them Chairs, or Coaches,

and there were no Coaches to be had, and fo I

went for Chairs, and two Chairs came •, for the

Porter that went to call the Coaches was a great

while before he came back ; and as I faid, I go-

ing for Chairs, there came two, but that they faid

was not enough ; fo more Chairs were called for,

and at length there were more Chairs gotten ; in

the firft three Chairs, my Lord of Warwick, my
Lord Mohun, and Capt. Coote went away in ; and
my Lord Warwick and my Lord Mohun bid the

Chairmen carry them home.
Mr. Att. Gen. Were there then any other Chairs

at the Door ?

Cawthorne. There were two more Chairs at the

Door, and another was called for.

Mr. Att. Gen. Did you hear any Directions gi-

ven where they fhould carry them ?

Cawthorne. My Lord Warwick and my Lord
Mohun bid them carry them home.

Mr. Att. Gen. Did you hear my Lord Warwick
or my Lord Mohun particularly, and which, fay

whither they would be carried ?

Cawthorne. I did hear my Lord Mohun fay

Capt. Coote mould go and lie with him, or he
would go and lie with Capt. Coote that Night, for

there fhould be no quarrelling.

Mr. Att. Gen. Did they upon that go away ?

Cawthorne. Mr. French and Mr. Coote were in

Chairs before my Lord Mohun or my Lord War-
wick, or any of the reft.

Mr. Att. Gen. What then happen'd upon their

going into the Chairs?

Cawthorne. My Lord Mohun came out to them
Vol. V.

and fwore there fhould be no Quarrel that Night,
but he would fend for the Guards and fecure
them.

Mr. Att. Gen. What happen'd then ?

Cawtherne. Upon that, both of them came out
of their Chairs and came into the Houfe, and
there they came to the Bar, three of them in the
Paffage by the Bar, and three of them behind that
PafTage.

Mr. Att. Gen. Pray will you tell what did really
pafs throughout the whole Tranfa6tion ? What was
done after they came in again into the Houfe ?

Cawthorne. After that, I was bid to call for fix
Chairs, if I could get no Coaches, and fo I did,
and when I had brought what Chairs I could cret'
and returned to the Bar, I heard the Swords clafh

';

when the Swords were drawn, I cannot fay, nor
by whom, it might be by all the fix, for ought I
know, becaufe I was in the Street to call the Chairs,
and when I came back to the Houfe, I was in
hopes all had been quieted, for their Swords were
putting up : And when they went away in the
Chairs, I did hope they went away friendly.

Mr. Att. Gen. Pray how did they go away,
who went together ?

Cawthorne. My Lord ofWarwick, my Lord Mo-
hun, and Capt. Coote went in the firft three Chairs,
them three together, and bid the Chair-men go
home ; the iixth Chair was not then come.

Mr. Att. G<?».When that Chair came, pray what
Directions were given to it ?

Cawthorne. I did not hear them give the Chair-
men any Directions at all.

Mr. Att. Gen. Do you know any thing more
that was done after this Time ?

Cawthorne. No, my Lord, not after they went
away ; after I return'd with the Chairs, it was in
two Minutes time that they went away.
Mr. Att. Gen. My Lords, I fuppofe he knows

no more of the matter.

L. H. St. Will you then afk him no more Quef-
tions, Mr. Attorney ?

Mr. Att. Gen. No, my Lords, unlefs this noble
Lord fhall afk him any Queftions, upon which we
fhall have occafion to examine him.

L. H. St. My Lord, has your Lordfhip any
Queftions to afk this Witnefs ? For now is your
Time, the King's Counfel having done examin-
ing him.

E. of War. I defire to afk him whether I did
not bid the Chair-men go home ?

L. H. St. If your Lordfhip pleafe to propofe
your Queftion to me, I will require an Anfwer to

it from the Witnefs, and it will be the better

heard by my Lords.

Earl of Warwick. My Lord, I defire to know
of this Man, whether, when I went away in the

Chair from his Mafter's Houfe, I did not bid the

Chair-men go home.
L. H. St. Witnefs, you hear my Lord's Quef-

tion, What fay you to it ?

Cawthorne. Yes : My Lord of Warwick did

bid the Chair-men go home.
E. of Warwick. My Lord, I have another

Queftion to afk him, Whether he knows of any
Quarrel there was between me and Mr. Coote at

that Time, or any other Time, becaufe we both

ufed to frequent that Houfe ?

Cawthorne. No, my Lords, I never heard any

angry Words between my Lord Warwick and Mr.
Coote in my Life.

U [The
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[Then the Lords towards the upper End of the

Houfe complaining that they did not hear his

Grace, the Lord High Steward was pleafed to

repeat the Queftion thus ;]

L. H. St. When my Lord of Warwick bid the

Chairmen go home, or at any other time, did

you obferve that there had been any Quarrel be-

tween his Lord (hip and Mr. Coote ?

E. of Warwick. My Lord, I defire he may be

afked, fince we both ufed that Houfe, Whether
that Night when I went away, or before or after,

I had any Quarrel with Mr. Coote ?

L. H. St. The Queftion my Lord defires you

that are the Witnefs to anfwer, is, Whether you
did hear any quarrelling or angry Words to pafs

between my Lord Warwick and Mr. Coote that

Night before or after they came down, or when
they went away, or at any other time ?

Cawthorne. No, my Lord, I never heard any
angry Words pafs between them then, nor ever

at any time before in all my Life, but I always

looked upon them to be very good Friends.

E. of Warwick. I defire he may be afked,

Whether Mr. Coote did not come to that Houfe in

my Company, and whether he did not frequently

come to that Houfe ?

Cawthorne. Yes, they ufed to be there every

Day almoft, and they came that Night together

in Compan: ,

E. of Warwick. I defire he may be afked, Whe-
ther I have not been frequently in his Company
there ?

Cawthorne. Yes, I fay very frequently, every

Day almoft, fometimes twice a Day.

L. H. St. Would your Lord/hip afk him any
other Queftion ?

E. of Warwick. My Lord, I defire he may be

afked this Queftion, Whether he knows of any
particular Kindnefs between Mr. Coote and me ?

L. H.St. Do you know of any particular Kind-

nefs between my Lord Warwick and Mr. Coote,

the Gentleman that was killed ?

Cawthorne. Yes, my Lord, there was always a

great Kindnefs between them as Iobferved, it ever

was fo, and I never heard angry Words pafs be-

tween them, but they were very good Friends

conftantly ; I waited upon them generally when
they were at my Matter's Houfe, which was eve-

ry Day almoft.

E. of Warwick. I defire to know of this Wit-
nefs, Whether he does not remember, or can

name fome particular Kindneffes that pafied be-

tween Mr. Coote and me ?

L. H. St. Can you fpecify any particular In-

stances of Kindnefs that paffed between my Lord
Warwick and Mr. Coote?

Cawthorne. Yes, my Lord of Warwick ufed ge-

nerally to pay the Reckoning for Mr. Coote, and
he did fo at this Time.

E. of Warwick. My Lord, I defire. he may be
afked, between whom he apprehended the Quar-

rel to be at this Time.

L. H. St. You fay, Friend, there were Swords
drawn, and a Quarrelling at the Bar; Can you
tell between whom the Quarrel was ?

Cawthorne. My Lord Warwick, my Lord Mo-
hun, and Capt. Coote, were all on one Side, and
the other three were on the other Side.

E. of Warwick. Who were the two Perfons that

it was apprehended the Quarrel was between ? I

defire he may be afked. v

L. H. St. You fay, there were Three on the
one Side, and Three on the other ; pray, between
whom did you apprehend the Quarrel to be?

Cawthorne. I believe the Quarrel was between
Mr. Coote and Mr. French.

E. of Warwick. My Lord, I defire to know of
this Witnefs, what Words he heard Mr. Coote
fay, after he and Mr. French returned into the
Houfe and came out of the Chairs.

L. H. St. What do you fay to the Queftion
my Lord propofes ?

Cawthorne. I heard Mr. Coote fay, He would
laugh when he pleafed, and he would frown when
he pleafed, God damn him.

E. of Warwick. My Lord, I defire to know who
he thinks thofe Words were addreffed to.

L. H. St. To whom did Mr. Coote fpeak thefe
Words ?

Cawthorne. Whether he fpoke them particular-

ly to Mr. French, or to the other two Gentlemen
who were on the other Side of the Bar, I cannot
directly tell.

E. of Warwick. I defire to know of him, Whe-
ther Mr. Coote was not One of the Three that was
on the outfide of the Bar ?

Cawthorne. Yes, m y Lord of Warwick, my Lord
Mohun, and Capt. Coote, were of the outfide of
the Bar.

E. of Warwick. Was Capt. Coote with me in the
beginning of the Night at that Houfe ?

Cawthorne. Yes, he came at the beginning of
the Night with my Lord of Warwick.

E. oi Peterb. My Lords, I defire to afk this Wit-
nefs one Queftion.

L. H. St. I think it is proper, my Lords, in
Point of Method, to let both Sides have done be-
fore any Queftions be afked by any of my nobis
Lords.

E. of Peterb. I did apprehend my Lord ofWar-
wick had done.

L. H. St. No, my Lord, not as yet ? pray, my
Lord Warwick, what other Queftions has your
Lordfhip to afk of this Witnefs?

E. of Warwick. My Lord, I defire he may be
afked particularly this Queftion, Whether he per-
ceived any Quarrel particularly between me and
Capt. Coote when we went out of the Houfe ?

L. H. St. You hear the Queftion, Did you per-
ceive any Quarrel between my Lord Warwick and
Mr. Coote before they went out of the Houfe?

Cawthorne. No, 1 did not, nor ever faw any
Quarrel between them in my Life.

E. of Warwick. I defire to know who paid the
Reckoning that Night ?

Cawibome. The Reckoning was called for be-

fore I came in to take it ; and tho' I think my
Lord of Warwick paid for Mr. Coote, yet I cannot
fo directly tell, becaufe it was collected before I

came into the Room to receive it.

L. H. St. My Lord., have you any Thing more
to afk this Witnefs?

E. of Warwick. No, my Lord, at prefent, that

I think of.

L. H. St. My Lord Peterborough, your Lord-
fhip defired to afk a Queftion, will you pleafe to

propofe it now ?

E. of Peterb. My Lord, this Witnefs feems to

take notice of two Sides, who were on the one
Side, and who were on the other, and that Mr.
Coote and my Lord of Warwick were on one Side ;

I defire to know one Thing of him, what reafon

he had to apprehend that they two were- of a Side ?

L.
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L. II. St. Friend, you hear that noble Lord's

Queftion •, you feem to fay, there were three and

three of a Side. What reafon had you to appre-

hend, that my Lord Warwick and Mr. Coote were

of one Side ? You mud explain to ray Lords how

you come to make that Judgment, what Reafon

you had to think fo.

Cawthome. They three my Lord Mobun, my
Lord Warwick, and Mr. Coote, were on the one

Side of the Bar ; and Capt. James, Gape. French,

and Capt. Dockwra, were on the other Side of the

Bar.

L. H. St. So you faid before •, but the Queftion

which my noble Lord defires to be latisfied in, is

this, How you come to fpeak as if there was a

Quarrel between three and three? What Reafon

had you to think, that three were on one Side,

and three on the other ?

Cawthome. Their Swords were all drawn, and

they ftoud three on one Side of the Bar, and three

on the other.

E. of Rcchefter. My Lords, I defire to afk this

Witnek one Queftion ; I think he told your Lord-

fhips at firft, that he did not perceive any angry

Words among them •, afterwards he comes to talk

of Swords drawn amongft them all, three on the

oucfide, and three on the infide of the Bar •, I de-

fire to know what was the Occafion of thofe

Swords being drawn on the one Side or the

Other ?

Cawthome. Whatfoever Quarrel there was, was

amongft themfelves above Stairs, and I know no

angry Words that patted between them when they

came down to the Bar.

L. H. St. See what you fay ? How confident

one Part of it is with another! You faid at firft,

you did not hear of any angry Words that pafted

between them, and yet you fay, all their Swords

were drawn, and three were on the one Side and

three on the other : And when you were examined

upon the Motion of that noble Lord, what you
meant by three on the one Side, and three on the

other, you faid, my Lord Mchun, my Lord War-
wick, and Mr. Coote, were on the one Side ; Mr.
James, Mr. French, and Mr. Dockwra, were on

the other Side : How could there be two Sides,

unlefs there was a Quarrel ?

Cawtborne. I faid, I did not hear any angry
Words pafs between them before they came to

the Bar, or while they were above Stairs ; but

there were three on the one Side of the Bar, and
three on the other.

L. H. St. But you have not given a fatisfaclory

Anfwer to that Queftion which the noble Lord,
my Lord Peterborough, afked you, What Reafon

you had to apprehend, that the noble Lord, the

Prifoner at the Bar, and Capt. Coote were of a

Side ?

Cawthome. My Lord Mchun came to the Chair

fide, when Capt. Coote and Capt. French were got

into the two firft Chairs, and told Capt. Coote,

that there fhould be no Quarrel that Night, but

that they three, my Lord Warwick, my Lord Mo-
bun, and he, fhould go home together ; and I took

them three to be of a Side, becaufe they were on
the outfide of the Bar together, and when they

all went away, their three Chairs went away firft,

all three together.

L. H. St. Is that all the Reafon you can give

why you fay, they were three and three of a

Side?

Cawthome. Yes, my Lord, I did apprehend it fo.

Vol. V.

M
Mr. Alt. Gen. If my noble Lords have done

with their Queftions, I defire to afk this Witnefs
another Queftion •, my Lords, I think this Perfon
lays, That there was a Quarrel at the Bar of the
Houfe, and Swords drawn, and as he apprehended,
three were on the one Side, and three on the
other ; but if I take him right, I do not fee that
he has given your Lordftiips any Manner of Satis-

faction, what Reafon he had to apprehend there
were three and three of a Side, or, which will be
very material in this Cafe, if your Lordfhips can
get to the Knowledge of it, which three were on
the one Side, and which three were on the other ;

or indeed, whether there were three and three of a
Side, as your Lordfhips will have reafon by and by
to enquire a little further into that Matter. My
Lords I defire he may be afked this plain Quefti-
on, What Words or other Pafiages he did per-
ceive, that made him apprehend there was a
Quarrel between them, and they were three and
three of a Side ?

Cawthome. I apprehended it from the Words
that Mr. Coote faid, That he would laugh when
he pleafed, and frown When he pleafed.

Mr. Alt. Gen. Pray, my Lord, I defire he may
be afked, Who thole Words were fpoke to, and
who they were applied to?

Cawthome. They were fpoke to Mr. James,
Mr. French, and Mr. Dockwra, who were within

fide of the Bar.

Mr. Alt. Gen. Did he apply thofe Words to all

thofe particular Perfons ?

Cawthome. Yes, as I thought, for they three

were within the Bar ; my Lord Warwick, my Lord
Mohun, and Mr. Coote, were without the Bar.

Mr. Alt. Gen. Pray, my Lord, I defire he may
be afked this Queftion, Was that before the Swords
were drawn, or afterwards ?

Cawthome. It was before.

Mr. Alt. Gen. Then I defire he may be afked,

Whether the Swords were drawn upon thofe

Words ?

Cawthome. No, my Lord, the Time of draw-
ing the Swords was when I went out to call Chairs

and Coaches-, and I know not who drew the Swords
firft, or when they were drawn •, but when I came
back I found them all drawn, and I heard them
clafhing.

Mr. Att. Gen. Upon the Oath you have taken,

Was thofe Words that you fpeak of Mr. Coote's,

That he would laugh when he pleafed, and frown
when he pleafed, before the Swords were drawn,
or after the Swords were drawn ?

Cawthome. Before the Swords were drawn ; for

I did not fee the Swords drawn till I came back.

L. H. St. Does either Side defire to afk this

Witnefs any Queftions •, if not, then you may
withdraw, and you may proceed, Mr. Attorney,

to examine fome other Witnefs.

Lord Wharton. My Lord, there was a Queftion

afked at the Bar about the Hindring of the Quar-

rel, and my Lord Mohan's, Defire to part them,

and make them Friends; I defire the Witnefs,

before he goes away, may be afked what he knows
of that Matter.

L. H. St. It has been obferved by my Lord, that

you faid, when they came down to the Bar, and

the Quarrel happened, fome Body would have

prevented it; pray repeat that Matter again,

Did you obferve any of the Company were dif-

pofed to take up the Quarrel, and make them

Friends, and who they were ?

U 2 Caw-
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Cawthorne. My Lord Mohun and my Lord War-
wick faid they would fend for a File of Mufque-
teers, and my Lord Mohun did all he could to

quiet and pacify them till the Quarrel was over;

and my Lord Mohun particularly had his Finger

prick'd with endeavouring to crofs their Swords,

and keeping them from fighting; which was all

he got by it.

L. H. St. Do you know that of your own Know-
ledge ?

Cawthorne. His Hand was bloody and he faid

fo at the Bar; but I was juft coming in again

when I heard him fay fo; but I cannot fay that

I faw him hurt, for I was without the Floufe at the

Time when that was done.

Lord Godolphin. My Lords, I defire to afk this

Witnefs on Queftion ; I obferve he has told my
Lords, there was not an angry Word pafs'd be-

tween them before they came down to the Bar

;

I would fain afk him this Queftion, Whether he

was in the Room all the Time till they did come
down to the Bar ?

Cawthorne. I received the Reckoning juft be-

fore they came down to the Bar.

Lord Godolphin. And I defire he may be afk-

ed, How long he ftaid in the Room when he re-

ceived the Reckoning ?

Cawthorne. It was about two or three Minutes

that I ftaid in the Room, and not longer.

Earl of Warmick. My Lord, this Witnefs that

has been examined, told you, That when we firft

came down to the Bar there were two Chairs

call'd for; and when they came, Mr. Coote and

the other Gentleman, Mr. French, went into the

Chairs, and afterwards they came out again, and

Mr. Coote faid fome Words ; I defire the Witnefs

may be afked again,, when it was Mr. Coote fpoke

thofe Words ; whether it was before or after the

Time that he came out of the Chair ; for I take

it to be very material.

Cawthorne. It was after Mr. Coote came out of

the Chair, for the Chairmen heard the Words as

I verily believe.

Mr. Att. Gen. My Lord, I defire he may be

afk'd, Was there any Reply made to thofe Words
by any of thofe Perfons he fays he apprehends

were on the other Side ?

Cawthorne. No, not one Word that I know
of.

Earl of Warwick. My Lord, I muft beg the

Favour to have the Queftion afked again of him,

Whether I did not at that Time endeavour to pre-

vent any Quarrelling, and did not fay I would call

for the Guard if they did ?

Cawthorne. Yes ; my Lord of Warwick did fay

fo, and fo did my Lord Mohun, and fo I think

did Mr. James.

L. H. St. How came you not to fay fo when
you were afked that Queftion particularly before ?

Then you faid my Lord Mohun endeavoured to

prevent the Quarrelling, and make them Friends.

Cawthorne. Yes, my Lord Warwick did fo,

and fo did Mr. James.

L. H. St. I cannot tell whether any Body elfe

defires to afk him any Queftions.

Mr. Alt. Gen. My Lord, he fpeaks of what this

noble Lord, my Lord of Warwick faid ; but he

does not tell you the particular Expreffions, nor

the Time when my Lard faid them.

L. H. St. You fay, my Lord the Prifoner at

the Bar, endeavoured to pacify the Quarrel be-

tween them ; but you do Hot tell my Lords who

the Quarrel was between, nor when the Endea-

vour was made by my Lord Warwick to pacify

it.

Cawthorne. My Lord of Warwick did fay he
would have the Guards fent for.

L. H. St. What Time was that, before or after

my Lord Mohun faid fo ?

Cawthorne. Truly, my Lord, I do not know
but that it was at the fame Time.

L. H. St. Was it when the Swords were drawn,
or before ?

Cawthorne. They fpoke it both before and after

the Swords were drawn, as I remember; for the

Swords were not drawn while I was in the Houfe,
till I came back.

L. H. St. Were the Swords drawn when my
Lord Warwick fpoke of fending for the Guards?

Cawthorne. Surely, my Lord, it was before

the Swords were drawn, when I was fent for the
Chairs.

L. H. St. You faid there was no angry Words
or Quarrel between them.

Cawthorne. Not above Stairs, my Lord : But I

apprehended when they came down to the Bar, there

were three on one Side, and three on the other.

Mr. Att. Gen. Pray, my Lord, Jet him be afked
this Queftion, Was it after they were three on the

one Side, and three on the other, that my Lord
Mohun and my Lord Warwick fpoke thofe

Words ?

Cawthorne. I apprehend the Words were fpoke
by Mr. Coote, That he would, laugh when he
pleafed, and frown when he pleafed, before the

Swords were drawn.

L. H. St. But that which my Lords defire to
know is, What the Time was when my Lord.

Warwick and my Lord Mohun declared their De-
fire to part them and make them Friends ; whe-
ther before or after the Swords drawn ?

Cawthorne, Before and after ; for I was abfent

when the Swords were drawn.
Earl Rivers. He fays, That after my Lord Mo-

hun and my Lord Warwick threaten'd to fend for

the Mufqueteers, they prom i fed to be quiet : I

defire to know who he means by they.

Cawthorne. Mr. James call'd to me and faid, I

need not go and call for the Guards, for the Quar-
rel was over. There is one Thing more that I

forgot, my Lord : After my Lord Mohun and my
Lord Warwick were gone away in their Chairs,

and 1 Mr. Coote, I heard Mr. Dockwra fay to Cap-
tain James and Captain French, they did not care

a Farthing for them, they would fight them at

any Time. •..
'

L. H. St. Who were together then ?

Cawthorne. Captain James, Mr. French, and
Mr. Docwra, after my Lord Mohun and my Lord
Warwick were gone with Captain Coote.

L. H. St. Then Mr. French was with them',

Mr. Dockwra faid fo ?

Cowthorne. Yes, my Lord.

Lord Wharton. If I apprehend him aright, as

to what he fays now, my Lord of Warwick, my
Lord Mohun, and Captain Coote, were gone away
at that Time.

Cawthorne. Yes, they were gone away in the

three firft Chairs, which my Lord Mohun bid go
home.

Lord Wharton. Who does he fay fpoke thsofe

Words?
L. H. St. You hear my noble Lord's Queftion,

Who fpoke thofe Words ? Repeat them again.

€*4-
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.
Cawthorne. When my Lork Warwick, my Lord

Mohun, and Captain Coote were gone, I heard

Mr. Dockwra fay to Mr. French and Mr. James,

we don't care a Farthing for them, we will fight

them at any time.

V Mr. Att. Gen. I defire to know whether this

Witnefs teftified any Thing of this Matter, when
he was examined before the Coroner ?

Cawthorne. No, I forgot thofe Words when I

was examined before the Coroner.

Mr. Att. Gen. How foon after your Examina-
tion did you recollect yourfelf as to what you now
fpeak ?

Cawthorne. The next Day after.

Mr. Att. Gen. I pray my Lords, that he may be

afked, Whether he did in general give the fame
Evidence before the Coroner that he now does ?

Caivthorne. Yes, as to all but only thofe Words
of Mr. Dockwra's declaring he did not care a Far-

thing for them, they would fight them at any

time.

Mr. Att. Gen. My Lord, I beg he may be afk'd

how long it was after the Fact was done, that he

was examined before the Coroner.

Cawthorne. It was the next Day in the After-

noon.

Mr. Att. Gen. Then I have this Queftion fur-

ther to afk, if your Lordfhips pleafe, Was he at

the Trial of Mr. Dockwra, Mr. James, and Mr.
French ?

Cawthorne. Yes, I was.

Mr. Att. Gen. Did he then give any Evidence
of thofe Words of Mr. Dockwra's, after when my
Lord Warwick, my Lord Mohun, and Captain

Coote were gone ?

Cawthorne. No, I did not.

Mr. Att. Gen. My Lord, I have one Queftion
to afk him then more, How he came not tofwear
this Matter at that Trial ?

Cawthorne. It was out of my Mind at that Time,
and I had like to have forgot it now.

Mr. Att. Gen. My Lord, we have done with
tTiis Witnefs : Is it your Lordfhips Pleafure that

we go on to call our other Witnefles ?

Lords. Ay, Ay.
Mr. Att. Gen. Then our next Witnefles, my

Lords, will be the Chairmen that carried my Lord
Mohun, my Lord of Warwick, and Captain Coote

:

We lhall begin with Thomas Browne and John Gib-

Jon, one of them carried Mr. Coote, the other my
Lord of Warwick.

[Thomas Browne was /worn.]

L. H. St. What Queftion do you afk this Wit-
nefs, Mr. Attorney ?

Mr. Att. Gen. That he would acquaint your
Lordfhips, whether he carried Mr. Richard Coote,

the Perfon that was flain, upon the 29th or 30th
of Oclober, from the Greyhound Tavern in the

Strand, and to what Place he carried him ?

L. H. St. You hear the Queftion ; pray fpeak
fo loud that my Lords may all hear what you fay.

Browne. My Lords, I was between the Hours of
One and Two in the Morning, on Sunday the 30th
of Oclober laft, with my Fellow and our Chair, at

the Buffler's-Head Tavern at Charing-Crofs, and I

heard fome People at Locket's, at the Greyhound in

the Strand, calling Coach, Coach, a pretty while;
but there were no Coaches in the Street, nor that

came to them ; when they could not get Coaches,
then they called out for Chairs •, and we coming to

the Door with our Chair, there were four other
Chairs there, and fix Gentlemen flood in the Paf
fage ; and then it was faid, There was not Chairs
enough, and there wanted one more, and they
flood difcourfing; and the firft Man came into my
Chair, who was Captain Coote; and my Lord of
Warwick he got into another : When the Door of
the Chair was fhut up, we afked them whither wc
fhould go

; but my Lord Mohun came-and bid open
the Chair again, and we did fo, and he returned
into the Houfe,and there was fome Difcourfe be-
tween them flanding at the Bar in the Entry. Mr.
Coote came out again and came into my Chair, and
my Lord Mohun and my Lord of Warwick wenc
into two others; Mr Coote bid me carry him into
Leicefter-fields, and to make all the hafte I could ;

my Lordof^zraw£and my Lord Mohun being in
the next Chairs, afk'd him, Whither are you a goings
and called out twice, and he faid, To Leicefter-
fields ; Pray do not, fays my Lord of Warwick, but
come along with us, and let it alone till To-morrow ;

but he bid us go on ; and as we were turning up
St. Martin's-lane, by the Crcfs-Keys Tavern, my
Lord Mohun, and my Lord Warwick called out to
us to flop, and their Chairs came up to the Back-
door of the Crofs-keys Tavern, and there all the
three Chairs were kt on a-breft in St. Martin's-lane,
and while they were talking together, there came
by three Chairs of the other Side of the Way ; and
Mr. Coote bid us take up and make all the hafte we
could before them into Leicefter-fields; fo taking up
the Chair again, Mr. Coote bid us make hafte, and
if we could go no filler, he fwore, Damn him, he
would run his Sword in one of our Bodies : There
were two Chairs before me, and my Lord Mohun
and my Lord Warwick followed in twoChairsafter
me ; and when we came to the Corner of Leicefter-

fields at Green-ftreet end, all the three Chairs were
fet down a-breft again, and Mr. Coote put his Hand
in his Pocket, and took out half a Guinea to pay,
and faid he had no Silver ; and my Lord of War-
wick fpoke to my Lord Alohun,who took out three
Shillings out of his Pocket, who faid there was for

my Lord Warwick, Capt. Coote, and himfelf ; and
when they were gone our, I took my Box and my
Pipe, and filled my Pipe, and took the Lanthorn
and lighted it, and by that time I had lighted my
Pipe, I heard a calling out, Chajr, Chair, again,

towards the upper End of the Square; fo I took my
Chair, and there was one of the Chairs that was
not gone ; and fo we came up to the upper End of
the Fields, and they called to us to bring the Chairs

over the Rails; we told them we did not know how-

to do that, for we fhould not be able to get them
back again ; at laft we did get over the RaiJs, and
made up clofe to the Place where we heard the

Noife, for we could fee nothing, it being a very

dark Night; and when we came up clofe to them,
by our Lanthorn there were two Gentlemen hold-

ing up Mr. Coote under their Arms, and crying out,

My dear Coote, My dear Coote !

Mr. Att. Gen. Pray who were thofe two Gen-
tlemen ?

Browne. I did not know them, one was in Red
Cloaths, and the other had Gold Lace, and they

would have had me have taken Mr. Coote into my
Chair ; but feeing him bloody, and not able to

help himfelf, I faid I would not fpoil my Chair,

and fo would not meddle with him; but they faid

they would make me any Satisfaction for my Chair,

and defired me to take him in, but. he gave him-

felf a fpring from them, and we found he was too

heavy
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heavy for us to lift over the Rails, and all we
could do could not make him fit in the Chair, but

the Chair was broken with endeavouring to place

him there; and they faid, if we would carry him
to a Surgeon's, they would give us a Hundred
Pound Security ; but we finding it impoffible,the

Watch was called for, but no Body would come
near, for they faid it was out of their Ward, and

fo they would not come anigh me •, and I ftaid a-

bout half an Hour with my Chair broken, and

afterwards I was laid hold upon, both I and my
Partner, and we were kept till next Night Eleven

a Clock ; and that is all the Satisfaction that I

have had for my Chair and every Thing.
Mr. Att. Gen. Pray, my Lord, I defire he may

recoiled: himfelf •, for we do apprehend it is very

material, who it was that defired to take Mr. Coote

into the Chair.

Browne. I cannot tell who they were, it was fo

very dark I could only fee their Cloaths.

Mr. Ait. Gen. Did you fee the Earl of Warwick
there ?

Browne. No, Sir, he was not there-, one of them,

T tell you, had Officers Cloaths on, Red lined with

Blue, and the other had Gold Lace on ; there was
no Body there that held him up but them two.

M. of Norm. He fays he faw two Perfons hold-

ing up Mr. Coote; it would be very well to have
that Matter very well fettled, who thofe two Per-

fons were •, I defire to know how he is fure my
Lord of Warwick was not one of them two ?

Browne. I know myLord of Warwick very well,

and I am fure he was neither of the two.

D. of Leeds. I would know what Light he had

to difcern it fo well by, that he can be fure my
Lord of Warwick was not there; for he fays, it

was a very dark Night, and yet he defcribes the

particular Perfons that held Mr. Coote up.

Brozvne. Yes, my Lord, I am fure my Lord
of Warwick was none of them.

D. of Leeds. How could you diftinguifh in fo

dark a Night, the Colours of People's Cloaths ?

Browne. With the Candle that I had lighted in

my Lanthorn.

D. of Leeds. He could not know any of the

Perfons unlefs he held a Lanthorn to their Faces,

or knew them very well before.

L. H. St. My Lord Warwick, Will your Lord-
fhip afk this Witnefs any Queftions?

E. of Warwick. MyLord, I defire he may be

afk'd, Whether I did not bid him flop at St. Mar-
tins-lane end, and do all that I could to hinder

Mr. Coote from going any further, but to go
home ?

Browne. The Earl of Warwick, and my Lord
Mohun, as they turned up the Lane, afked Mr.
Coote, Whither he was going? and when he faid

to Leicefter fields, they defired him to let it alone

tili To-morrow ; and my Lord Mohan faid he

fhwuid go home with him ; but the other bid us

go on, and faid he would noc go to his Lodgings,
but that they would make an End of it that

Night; ft ill they called to him again, dear Coote,

let's fpeak a Word with you ; and as the Chairs

came to the Back-door of the Crofs-kcys Tavern,
there they flood all of a-breft, and they both of
them fpoke to him, and flood a pretty while there,

and in the mem time three Chairs pafled by on
the other Side ; he commanded us to take up, and
carry him away to Lciccjlsr-fields immediately,
and overtake iheorher Chairs, or he would run

one of us into the BuJy.

L. H. St. Would your Lordfhip afk him any

more Queftions ?

E. of [Warwick. No, my Lord.

Mr. Att. Gen. My Lord, I obferve, he fiys

they difcourfed fome Time together white they

flopped in St. Martins-lane; I defire that he may
be afked, whether he can tell what that Difcourfe:

was.

Browne. I could not well hear, they whifper-

ed together, but I could hear my Lord Mohun,
and my Lord of Warwick, defire Captain Coote

to go home and let the Bufinefs alone till another

Time.
Mr. Att. Gen. I defire he may explain himfelf,

what that Bufinefs was that they would have put

off till To-morrow.
Browne. I know not what it was, I heard of no

Anger betwixt them, but they were as good
Friends for any Thing I know to the contrary,

as ever they were in their Lives, or as ever I fee

any Men.
L. Jefferys. He fays there were Two went into

Chairs at the Door of the Houfe, and afterwards

went out again, and went into the Houfe, and
there was Difcourfe at the Bar of the Houfe, I

would defire to know what that was?
Browne. I did not hear the Difcourfe that was in

the Houfe, I was at the Door of the Houfe.
Mr. Att. Gen. Oar next Witnefs is William

Crippes. {who was fivorn.)

L. H. St. What do you afk this Man, Mr.
Attorney ?

Mr. Att. Gen. Pray will you give my Lords
here an Account who you carried to Leicefter-fields

the 29th or 30th of Oclober, and what happened
in your Knowledge at that Time ?

Crippes. Captain Coote was the firft Man that

went into the Chair when we came to the Grey-
hound Tavern, afterwards he came out again, and
when we took him up the fecond Time, he was
the firft Man that fet out ; and he bid us carry him
to Leicefter-fields ; and when he came to the Cor-
ner of St. Martins-lane, we turned up that Way

;

and my Lord of Warwick, and my Lord Mohun,
called to us, being in Chairs behind, to know
whither we were going, and defired to fpeak with
Captain- Coote, and he faid he was going to Lei-

cefter-fields ; and" when they afk'd, What to do?
he faid, to end the Bufinefs : They defired him to

put it off till To-morrow; and while they were
difcourfing about it in St. Martins-lane, there paflf-

ed by other three Chairs, which, when Captain
Coote law, he bid us take up and overtake them,
and go fafter, or he would run one of us into the

Body : So we went on, and at the lower End of
Leicefter-fields we fet him down ; and the other
two Gentlemen, my Lord Warwick, and my Lord
Mohun, were there fet down, and went lovingly

together, for any thing that I faw, up the Pave-
ment of the Square, towards the upper End ; and
in a little time we heard a Noife of calling for

Chairs towards the upper End, and when we came
there with the Chair, we were bid to lift over the

Chair within the Rails ; and when we faid it was
hard to be done, they infilled upon it, and we did
come in ; and when we came there we faw two
Gentlemen holding up Captain Coote, and would
have had us taken him into the Chair ; we law
there was a great deal of Blood, but I never heard
how it came, and they would have had us car-

ried him to a French Surgeon's, and prorier'd any
Money.
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Mr. Att. Gen. My Lord, I defire to know, who

they were that deiired him to be carried to the

§urgeon.

L. H. St. You hear the Queftion, What fay you ?

Crippes. I cannot tell, my Lord •, one of them

had fomething of Lace upon him, but it was fo

dark that I could hardly fee my Hand, and there-

fore I cannot tell who they were •, and when
there was an Objection made, that the Chairs

would be fpoiled, they faid, We need not que-

ftion our Chair, they would give us ioo/. Secu-

rity to anfwer any Damages, if we would but

carry him ; fo we endeavoured to put him into the

Chair, but could not ; and fo we called out to

the Watch, to have had fome help, but they faid

it was none of their Ward, and fo they would not

come to us ; fo the Gentlemen went away, and

we left them, and went and called a Surgeon,

who, when he came, faid, he was a dead Man,
and we were fecured till the next Day.

Mr. Att. Gen. Pray, my Lord, I defire he may
be afked, Were there not other Chairs in that

Place at that Time ?

Crippes. There was one in the Field befides,

and no more that I could fee, they all went away

buc us two.

Mr. Att. Gen. What" Diftance of Time was there

between their fetfting down in Leicejler-fields, and

their calling the Cu-drs again?

Crippes. I lot a quarter of an Hour.

Mr. Att. Gen. What became of the three Chairs

that palied by you in St. Martins-lane?

Crippes. They got before us ; but what became

of them afterwards I cannot tell.

Mr. Att. Gen. Did they come from the fame

Place, the Tavern in the Strand that you were at ?

Crippes. Yes, I believe they did, my Lord, for

Captain Coote bid us follow them, and threatened?

us if we did not make greater hafte.

Mr.Att. Gen.Do you know myLord ofWarwick ?

Crippes. Yes, he had whiufh Cloaths on, and

none but he had fuch Cloaths on as thofe were.

L. H. St. Will your Lordfhip afk this Witnefs

any Queftions ?

E. or Warwick. My Lord, I defire he may be

afked, Whether I did not bid him flop? and,

-whether I did not fay, they mould not go to quar-

rel that Night ?

Crippes. Yes, both he and my Lord Mohun
would not have had Captain Coote gone any where,

but home to his Lodgings.

Mr. Att. Gen. My Lord, I defire to know of

him, directly and downright, Whether my Lord
of Warwick was not one of them that held him
when he was within the Rails in the Fields?

Crippes. No, he was not, he was neither of them,

for the one of them was too big for him, and the

other was too little for my Lord Mohun ?

Mr. Att. Gen. Now we fhall call the Chairman
that carried the Earl of Warwick into Leicejler-

fields, James Crattle. (He was fworn.)

Mr. Att. Gen. Will you tell my Lords what
you know of any Perfon that you carried the 29th

or 30th of Oclober laft, from the Greyhound Ta-
vern in the Strand, and who it was, and whither

you carried him ?

Crattle. I was going along Charing-Crofs, be-

tween One and Two in the Morning the 30th of

October laft, and I heard a Chair called for at

Locket's at the Bog Tavern, and thither I and my
Partner went, and we took up the Gentleman,

and carried him to Leicejler-fields.

Mr. Att. Gen. Who was that Gentleman ?•

Crattle. It was my Lord of Warwick.
Mr. Att. Gen. What Time of Night do you fay

it was ?

Crattle. It was about One orTwo in the Morn ing.

Mr. Att. Gen. What Day of the Week was it?

Crattle. It was Saturday Night and Sunday Morn-
ing.

Mr. Att. Gen. Whither did you carry him ?

Crattle. Into Green-Jlreet, towards the lower end
of Leicefier-fquare.

Mr. Att. Gen. What Chairs were there more
there ?

Crattle. There was one that Captain Coote was
in, and another that my Lord Mohun was in, and
we went away all together.

Mr. Att. Gen. Were there no other Chairs ?

Crattle. I did not know who went in the other
Chairs, but there were three other Chairs that

paffed by us at St. Martins-lane, and we followed
after them to Leiceftcr-fields.

Mr. Att. Gen. Pray what became of you after

you had fet down your Fare ?

Crattle. We were difcharged and paid •, the
other three went up towards my Lord of Leicejfer's,

but we were coming away, and in a little Time
we heard the Noife of calling Chairs, Chairs, agaip,

and there were two Chairs did come up, Thomas
Browne's and ours ; my Lord of Warwick called

our Chair, and we took him into it, and he bid us

carry him to the Bagnio in Long-Acre, and when
we came there we knocked at the Door, and his

Hand was bloody, and he afked us if we had any

Handkerchief to bind up his Hand.
Mr. Att. Gen. Was there any other Chairs at

the Door of the Bagnio, at the fame Time when
you came there ?

Crattle. Yes, there was another Chair there at

the Door at the fame Time, and we fet down both

together.

Mr. Att. Gen. Pray whence came that Chair ?

Crattle. Indeed I do not know.

Mr. Att. Gen. Who were the Chair-men that

carried that Chair?

Crattle. Indeed my Lord Mohun, and my Lord
Warwick, were the only Perfons that \ knew of

all the Company.
Mr. Att. Gen. What Sort of Gentleman was the

other that went out of the other Chair into the

Houfe ?

Crattle. He was a pretty tall Man •, when he

was in we went away ; I only can fay I faw my
Lord of Warwick go into the Houfe.

Mr. Att. Gen. Did you take any Notice of any

Sword that my Lord of Warwick had in his Hand
at that Time ?

Crattle, No, I cannot fay I did take any Notice

of any Sword, only that there was a Handkerchief

defired.

Mr. Att. Gen. Pray, did you hear no Noife at

all in the Field, till you heard Chairs called for

again ?

Crattle. No, I cannot fay I heard any Noife in

the Field.

Mr. Att. Gen. Did you apprehend there was any

Fighting ?

Crattle. No, I knew nothing at all of it, but

upon the calling of Chairs again, and my Lord

Warwick coming along, we took him in, and he

bid us go to the Bagnio, and thither we went.

Mr.Att. Gen. My Lord, we have done with this

Witnefs.
L.
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L.H. St. My Lord Warwick, will you afk this

Witnefs any Queftions ?

Earl of Warwick. No, my Lord.

Mr. Att. Gen. Then, my Lord, our next Wit-
nefs is John Gibfon, he was another of thofe Chair-

men that carried my Lord -of Warwick to the

Bagnio afterwards. Pray will you give my Lords

an Account what you know, who you carried the

29th and 30th of Otlober lad, and whither you

carried them ? (who was /worn.)

Gib/on. My Lord, I was at Charing-Crofs with

my Partner the 29th of Otlober laft, at Night,

and about One or Two a Clock in the Morning
Chairs were called for to the Greyhound Tavern in

the Strand; and when we came there, my Lord of

Warwick, my Lord Mohun, and Mr. Coote, got

into the three firffc Chairs, and we got my Lord
Warwick into our Chair ; and when we had him
there, we were bid to go towards Leicefter-fields,

as I apprehended, for thither the Chairs that went

firft was to go ; and indeed my Lord Mohun, and

my Lord Warwick, did call to flop at the End of

St. Martins-lane, and afked Mr. Coote whither he

was going ? and he faid he was going to make an

End of the Bufinefs, and they faid it fhould not

be Tc-night j but prefently after three other Chairs

coming along, and paffing before us, the Chair

that Captain Coote was in, was bid to go on, and
we were ordered to follow, which was done ac-

cordingly ; juft at the Turning of Green-ftreet we
fet down our three Chairs, and, I think, juft a-

bout the Turning of Green-ftreet End we flayed

till there came another Chair again, and we and
the other Chair, upon my Lord Warwick's, coming
into us, went away from thence, and carried him
to the Bagnio in Long-acre.

Mr. Att. Gen. You talk of another Chair, pray,

Whofe Chair was that ?

Gib/on. There was another Chair that was got

there juft before us, but indeed I do not know
whofe it was, nor indeed can I fay who it was that

was in it •, but this I am fure, we went to the fame
Place, and we met and lit juft at the fame Time,
"and my Lord of Warwick afked for a Handker-
chief to bind about his Hand, which was bloody,

which was given him.

Mr. Att. Gen. Did you not know who was in

the other Chair at that time ?

Gibfon. No, indeed, I did not know, I will

affure you.

Mr. Att. Gen. Pray did you not know where
that other Chair took the other Gentleman up ?

Gibfon. No, indeed, Sir, I did not.

Mr. Att. Gen. Pray, What Time of the Night
was it ?

Gibfon, It was between One and Two of the

Clock in the Morning.
Mr. Att. Gen. You talk of his Hand being hurt,

and that he called for a Handkerchief. Did you
fee his Hand bleed ? and, pray, in what Nature

was his Wound ?

Gibfon. My Lord, all I can fay is, there was
Blood, and he wanted a Handkerchief, and had

one, for he faid his Hand was hurt, but in truth

I did not take any Notice what that Hurt was, I

did not fee it, if my Partner took Notice of it, fo,

but elfe I can fay nothing ro it, but the Handker-
chief was afterwards afked again, and could not

be had.

L. H. St. Would my Lord of Warwick afk this

Witnefs any Queftions ?

Earl of Warwick. No, my Lord.

Mr. Att. Gen. Then, my Lord, our next Wit-
neffes are Robert Applegate, and Peter Cairo, who
will give your Lordfhip an Account who they

carried at this Time.
L. H. St. Whom do you call firft ?

Mr. Att. Gen. Robert Applegate. (whowasfwom.)
L. H. St. What Queftions do you afk him, Mr.

Attorney ?

Mr. Att. Gen. I defire that he would acquaint

your Lordfhip, what he knows of what palled at

the Greyhound Tavern in the Strand the 29th of
Otlober laft, whom he carried, and whither he
carried them ?

Applegate. My Lord, about One or Two a

Clock in the Morning, a Sunday Morning, the

29th or 30th of Otlober laft, I was going home
with my Partner and my Chair, and I heard them
calling at the Greyhound Tavern in the Strand, Mr.
Locket's, for Coaches and Chairs ; there was no
Coach to be had that could be heard of, but com-
ing up to the Door, they faid they wanted fix

Chairs, and when we were there at the Door,
there came out firft my Lord Warwick, Captain

Coote, and my Lord Mohun ; Captain Coote got in-

to the firft Chair, and what Directions he gave
them I cannot tell ; my Lord of Warwick got in-

to the next •, and into ours, which was the Third,

my Lord Mohun came in, and bid us take him up
and carry him towards Weftminfter, and he ordered

us to follow the Chairs before : Juft as they turned

at St. Martins-lane, my Lord Mohun called out,

and defired to flop, and at the Crofs-Keys-Tavern

Back-door, all the three Chairs came up together,

and then my Lord o{ Warwick, and Captain Coote,

and my Lord Mohun talked together, and I could

hear my Lord Mohun and my Lord q{Warwick de-

fire Captain Coote to defer it, and put it by till

another Day; what it was, indeed 1 cannot tell:

But while they were talking there, three Chairs

more came up on the other Side of the Way, and
Captain Coote would needs go forward, and my
Lord Mohun and my Lord of Warwick went with

him, and fo they were all fet down at the lower

End of Leicefter-fields at Green-ftreet End. But in

Truth I did not fee where the other three Chairs

fet down thofe they carried.

Mr. Att. Gen. What then happened afterwards,

can you tell ?

Applegate. I cannot tell whether I had lighted

my Pipe, or juft lighting it, when I heard Chairs

called again ; uponwhich we run up with our Chair

towards the upper End of the Fields, and there I

did fee my Lord ofWarwick within the Rails, who
bid us put over our Chair into the Fields ; but we
told him, if we did, we could not get it over

again, and fo we went with our Chair to the Cor-

ner of the Fields, and when we came there, there

came out Captain French, who bid us open our

Chair, and let him in, for he did believe he was
a dead Man ; and upon that we did take him in,

and he bid us carry him with all the Speed we
could to the Bagnio in Long-acre, and my Lord of

Warwick got info another Chair behind ; fo we
went to Long-acre, and when we came to the Door
of the Bagnio, and Captain French came out of the

Chair, he was fo weak that he fell down upon his

Knees ; and when he came out, I afked who fhouid

pay me, and defired to be difcharged •, and the

Earl of Warwick faid, Damn ye, callfor your Mo-
ney to Morrow ; fo they both went in at the Bagnio

Door together.
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Mr. Att. Gen. Pray, who called for the Chair

firft, Captain French, or my Lord of Warwick, in

the Fields?

Applegate. I cannot tell, but when I brought up

my Chair, I firft faw my Lord of Warwick, and he

would have had me lifted the Chair over the Rails,

and I told him we could not get it over again,

and fo went up to the upper End of the Fields.

Mr. Att. Gen. If you firft fpoke with my Lord

of Warwick, why did you not carry my Lord of

Warwick ?

Applegate. Indeed I cannot tell, but I fuppofe

it was becaufe he did not come fo foon out of the

Fields as Captain French, or did not come the fame

Way.
Mr. Att. Gen. Pray, do you remember any

Thing that happened juft at their carrying Capt.

French away ?

Applegate. Before he went into the Chair, he

ftopped, and would have pulled off his Cloaths,

but we would not let him.

Mr. Att. Gen. Did you fee any Sword Captain

French had ?

Applegate. I did fee no Sword that I can fay di-

rectly was a Sword •, but Captain French had fome-

thing in his Hand, but what it was I cannot tell.

Mr. Att. Gen. What was it that he faid to you,

when he firft went into the Chair ?

Applegate. He defired to be carried to the Bag-

nio ; for he faid he believ'd he was a dead Man.
Mr. Att. Gen. Pray, Friend, recoiled: yourfelf,

if you heard him fay any Thing at all when he firft

went into the Chair at the Greyhound Tavern ?

Applegate. I did not hear him mention any

Thing at all.

Mr. Att. Gen. Pray what did you hear my
Lord of Warwick fay at "that Time ?

Applegate. Truly, I cannot fay I heard him men-
tion any Thing at all neither; but I did hear my
Lord Mohun fay, when he could not prevail, in

St. Martins-lane, with Captain Coote to go home,

that if they did go he would go and fee it.

Mr. Att. Gen. If they did go ; who did he mean
by they ?

Applegate. My Lord Warwick and Captain Coote

that were in the other Chairs ; there was no Body
elfe to fpeak to.

Mr. Att. Gen. Was there any talk of Fighting

or Quarrelling ?

Applegate. No indeed, I do not know of any
Difference there was between them.

L. H. St. My Lord Warwick, Will your Lord-

Ihip afk this Witnefs any Queftions ?

Earl of Warwick. My Lord, I defire he may
be afked, Whether I did not endeavour to put off

the going into Leicefter--fields, and to have all

Things let alone till To-morrow.
Applegate. My Lord,. I cannot fay any Thing of

that ; but I did hear my Lord Mohun beg heartily

of Captain Coote to go home, and let the Bufinefs

alone till another Time ; and indeed I think, I ne-

ver heard a Man beg more heartily for an Alms at

a Door, than he did, that they might not go into

the Fields then ; but I cannot fay that I heard any
Thing that my Lord of Warwick faid about it.

L. H. St. Will your Lordfhip afk him any
other Queftions ?

Earl of Warwick. No, my Lord.
L. H. St. Did my Lord of Warwick exprefs any

Inclination to go on ?

Applegate. Indeed I know not any Thing one
*V iy or other.

oh. V.

L. Jeffreys. My Lords, if I am not miftaken, he
did fay, that he did not fee any Thing of Inclina-
tion in my Lord of Warwick to go on ; but I de-
fire, if your Lordfhips pleafe, that he may be afk-
ed this Queftion, Whether he did fee any Thing
in my Lord of Warwick that mewed any Inclin.u
tion to the contrary.

Applegate. All that I can fay is, I heard my Lord
Mohun fay, Pray let's go home and lie all toge-
ther, and let us put off this Bufinefs to another
Time ; but indeed I do not remember that my
Lord of Warwick faid one Word of going any
Way backward or forward.

Mr. Att. Gen. Pray, who did my Lord Mohun
fpeak thefe Words to ?

Applegate. My Lord Mohun fpoke them to my
Lord ofWarwick and Captain Coote, both.

L. H. St. Mr. Attorney, who is your next Wit-
nefs ?

Mr. Att. Gen. Peter Catro. (Who was [worn.)
L. H. St. What do you afk him, Sir ?

Mr. Att. Gen. He was the other Chair-man that
carried my Lord Mohun ; Pray, will you give my
Lords an Account what you know paffed at the
Time when you carried my Lord Mohun to Lei-

cefter-fields ?

Catro. I and my Fellow carried my Lord Mo-
hun from the Greyhound Tavern in the Strand, till

we came to the Turning up of St. Martins-lane,

where my Lord Mohun defired that our three
Chairs might ftop, and that they might go down
to Weftminfter, and that my Lord Warwick and
Capt. Coote would go thither, and he would wait
upon them to their Lodging •, Capt. Coote made
Anfwer again fomething, but what I cannot tell,

and his Chair went on •, and my Lord Mohun did
fay, jf they went forward, he would follow them,
and fee what would come of it.

Mr. Att. Gen. What did you fee happen while
you were in St. Martins-lane ?

Catro. There were other three Chairs that went
by while we ftood at the Crofs-Keys Tavern Door,
and Captain Coote's Chair going forward, we fol-

lowed and went to the End of Leicefter-fields, at

Green-ftreet End ; and there all three went out of
their Chairs and walked up the paved Stones of
the Square ; my Lord of Warwick afked my Lord
Mohun if he had any Silver, and three Shillings

were given for the three Chairs, and they went
from us, and bid us go about our Bufinefs ; and in

a little while after we heard a Noife from the up-

per End of the Fields, calling Chairs, again.

Mr. Att. Gen. Did you obferve any Thing of

Quarrel or Difference between them, or any

clalhing of Swords?
Catro. Indeed I heard nothing of any Quarrel,

for we were at the lower End of the Square, at

Green-ftreet End ; and when we heard them call

for Chairs again, we went up towards the upper

End of the Fields ; and when we came there, we
heard one bid us bring up the Chair over the Rails.

Mr. Att. Gen. Who was that ?

Catro. Indeed, my Lord, I cannot tell, for I

was behind the Chair, and could not fee who it

was •, but we faying that we could not get it over

again if we did, we went up to the upper End of

the Fields, and there was Captain French, I think

it was, for I did not perfectly fee him, being at

the hind-part of the Chair •, and we went on to

the Bagnio in Long-Acre ; and I did fee my Lord

Warwick come out of his Chair at the Bagnio

Door, for there they were fet down.
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Mr. Att. Gen. You fay you faw my Lord of

Warwick at the Bagnio Door ; Did you fee any

Sword as my Lord of Warwick had, or Captain

French ?

Catro. No, I did not fee any Sword at all of

cither of them.

Mr. Alt. Gen. What do you know of Captain

French his declaring he was wounded ?

Catro. I think it was either when he went into

the Chair, or in Newport -ftreet End, he called out

to have the Chair opened ; for, fays he, I think I

am a dead Man, and would have pulled off his

Cloaths ; and when we were at the Bagnio Door,

we tarried a pretty while till they got them up
to let them in ; and afking if we fhould wait, my
Lord of Warwick bid us come to that Houfe To-
morrow Morning for our Money ; and they went
in together into the Houfe, but I never heard any

one Word of Quarrel or Diffatisfaction paffed be-

tween them.

Mr. Att. Gen. This Witncfs fpeaks to the fame

Purpofe as the other did; and I think we need not

trouble your Lordfhip any further as to that.

L. H. St. Would my Lord of Warwick afk him
any Queftions ?

E. of Warwick. No, my Lord.

Mr. Att. Gen. Then our next Witnefs is one

John Palmer. {Who was /worn.)

Mr. Att. Gen. Pray, will you give my Lords an

Account, who it was you did carry in your Chair

the 29th or 30th of Oclober laft, and whither you
carried him ?

Palmer. About one a Clock in the Morning, the

30th of Oclober, we were 'called to the Greyhound

Tavern in the Strand to Mr. Locket's, and there we
took up a Gentleman, one Captain French.

Mr. Att. Gen. Whither did you carry him ?

Palmer. He bid us go to Leicefler-fields.

Mr. Att. Gen. What did he particularly fay to

you ?

Palmer. There were three other Chairs that

were juft gone before from the fame Door, and he

bid us get before all thofe Chairs ; and juft as we
came to St. Martins-lane End, we faw there were

three other Chairs fet down before us over-againft

the Crofs-keys Tavern Back-door.

Mr. Att. Gen. Well, what did you do then ?

Palmer. So we went before, according as we
were bid, unto Leicejler-fields, and at the upper
End of the Fields, by Leicefter-houfe, we opened
the Door, and Captain Fremh came out, and he
gave us a Shilling, and we went away about our
Bufinefs.

Mr. Att. Gen. Were there any more Chairs there

that went with you ?

Palmer. There were two more Chairs that fet

down two other Gentlemen by Leicefter-houfe, and
we came away when we were paid ; that is all I

know.
Mr. Alt. Gen. Did you fee any other Chairs be-

fides your three when you came down again, or

any other Gentlemen ?

Palmer. We did fee fome Gentlemen walking
up about the Middle of the Square when we came
down, but we made what Hafte we could away
home, it being late, on Sunday Morning.

Mr. Att. Gen. Did you obferye any Fighting
when you were in the Field ?

,
Palmer. I did not hear or difcern any Fighting

while I was there.

Mr. Att. Gen. Did you hear of any Quarrel, or

any Thing between any of them, and whom be-

fore ?

Palmer. No, I did not know of any Quarrel,

or hear of any Thing at all, I do affure you.

Mr. Att. Gen. All that he fays then, my Lord,
is, That he carried Captain French to the upper

End of Leicejler-fields, and there he left him.

L. H. St. Would my Lord Warwick afk this

Witnefs any Queftions ?

E. of Warwick. I defire he may be afked, whe-
ther he knows who were in the Chairs that were in

St. Martins-lane, when they paffed by ?

L. H. St. You bear the Queftions, What fay

you to it ?

Palmer. There were three Chairs, but who they

were that were in them I cannot tell directly; but

as they faid, when they fet them down at Leicefter-

jidds, they were my Lord Warwick, my Lord
Mohun, and Mr. Ccote.

Mr. Att. Gen. Who was it that faid fo?

Palmer. Some of the other Chair-men when I

came by

L. H. St. Mr. Attorney, who is your next Wit-
nefs ?

Mr. Att. Gen. We fhall call next the Chair-men
that carried Mr. Dockwra and Mr. James : Call

Jack/on the Chair-man. {Who was /worn.)

Mr. Att. Gen. This Man carried Cap. James:
Pray acquaint my Lords, who you did take up
at Locket's, in the Strand on the 29th or 30th of
Oclober laft, and whither you carried him.

Jackfon. I carried Captain James from Locket's

in the Strand into Leicejler-fields.

Mr. Att. Gen. Flow many Chairs were you that

went?

Jackfon: There were two more that went when
I went, there were fix in all that took up Gentle-

men there, and we were the laft but one.

Mr. Att. Gen. Can you tell who were in the

other three firft Chairs ?

Jackfon. I do not know who were in the other

Chairs, but I heard my Lord Mohun at the Door
of the Houfe defire, That the Bufinefs might be

deferred till To-morrow Morning : There were

fix Gentlemen at the Door, but truly who they

all were I cannot tell.

Mr. Att. Gen. Who did my Lord Mohun fpake

that to ?

Jackfon. Indeed, I do not know who he fpoke

it to.

Mr. Att. Gen. What Anfwer was made to my
Lord Mohun?

Jackfon. Truly, there was no Anfwer that I

heard, but we all went away foon after that, and
we were bid to go to Leicejler-fields to follow the

other Chairs, and when we came to the other

End of Leicejler-fields, we itt down Captain James
by the Standard Tavern, and he gave us a Shil-

ling, and bid us go our Ways ; fo we went our

Way, and I heard nothing afterwards, but came
away down the Fields, and there were three Chairs

that ftood at the Bottom of the Fields ; and we
afked them, what they ftayed there for? And
they faid, To fill a Pipe of Tobacco: And pre-

fently after, we heard call Chairs again ; but it

was late, and it was Sunday Morning, and my
Partner faid, Let us go away home, and we did

fo, we went directly home.
Mr. Att. Gen. Did you carry no Body back ?

Jackfon. No, we carried no Body back.

Mr. Att. Gen. My Lord, we have done with

this Witnefs, our next Witnefs is one Richflrd Ed-

wards, and he was one of the Chairmen that car-

ried Mr. Dockwra. {He was Jworn.)

Mr.
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Mr. Att. Gen. Pray will you acquaint my Lords,

"Whether you carried any Body from Lockett's the

29th of October, and who it was, and whither you

carried him ?

Edwards. I do not know who I carried, but they

were calling Coaches at the Greyhound Tavern in

the Strand, and no Coaches coming, they called

for Chairs, and fo our Chair was brought up.

Mr. Att. Gen. When you came there, who did

you fee there ?

Edwards. Indeed I did not know my Lord of

Warwick, nor my Lord Mohun, nor any of

them.

Mr. Att. Gen. Well, What do you know? Tell

my Lords what happened.

Edwards. When we were there, there went two
into two Chairs ; and my Lord Mohun laid, or ano-

ther Gentleman, I cannot tell which, that the

Chairs fhould not go away, that they would kill any

Man that fhould go away •, and they went out of

the Chairs, and went into the Houfe again.

Mr. Att. Gen. And what happened after they

went into the Houfe again ?

Edwards. After they went out of the Chairs in-

to the Houfe again, as I was told, my Lord of

Warwick, my Lord Mohun, and Mr. Coote, went
into three Chairs, and went away from the Door

;

and there were three Chairs of us that went laft.

Mr. Att. Gen. Whither did you go with your

Chair ?

Edwards. We went to the Standard Tavern at

the End of Leicefier-fields, and when we came to

the Tavern Door, we afked him if we fhould

knock at the Door ; he faid no, but he gave us a

Shilling, and bid us go about our Bufinefs ; and

fo we did, for we went fheer away to Charing-Crofs

.

Mr. Att. Gen. Pray can you tell who were in the

other Chairs ?

Edwards. Truly I cannot tell any Man that was

in our three Chairs, for I was the hind-Chairman,

and did not know any of them.

Mr. Att. Gen. My Lord, I defire to know what

he means by hind-Chairman.

Edwards. My Lord, ours was the laft Chair

that went to Leicefier-fields, and I was behind the

Chair, and never could fee any of them, it being

fo very dark after they took the Chairs, till we
came to Charing-Crofs, at St. Martins-lane ; and

then I could not fee who the particular Perfons

were that were in the Chairs ; nor indeed, whofe
the Chairs were that carried them.

Mr. Att. Gen. What Hour was it ?

Edwards. It was very late, between one and
two in the Morning ; it was paft one before we
were called out.

Mr. Att. Gen. You fay you went to the upper
End of Leicefier--fields, with two other Chairs •,

Pray did you fee any other Chairs afterwards, and
where ?

Edwards. We faw three Chairs at the lower End
of the Square, as we came down by Green-Jlreet

End, and we afked them, What they ftay'd

there for, and they faid, to light a Pipe of To-
bacco.

Mr. Att. Gen. Pray, Who had been carried in

thofe Chairs, Can you tell?

Edwards. I did not fee themfet down any Body,

and I cannot tell who they carried •, and as for the

Perfon that we carried, I did not fo' much as fee

him to know him, nor know who he was •, but we
went away as foon as ever we were paid.

Mr. Att. Gen, I have one Queftion more to afk

Vol. V,

you -, you fay, That my Lord of Warwick at the
Tavern Door bid you flay, and that none fhould
go away, and fwore he would run any Man thro'
that fhould go away ?

Edwards. It was my Lord Mohun; and thru
two that had gone into the Chairs, went into the
Houfe again.

Mr. Att. Gen. Did not you fay, that there was
fome Talk of going to Wcfiminfter?

Edwards. My Lord Mohun did talk of going to

Wefiminfter, when they went into the Chairs the
fecond time ; and I think I heard Mr. Coots fay, he
would make an end of it then, and he would kill

any Man that would not go forv/ards to Leicefier-

fields.

L. H. St. My Lord Warwick, will you afk this

Witnefs any more Queftions ?

Earl of Warwick. No, my Lord.
L. H. St. Mr. Attorney, have you any more

Evidence to call ?

Mr. Att. Gen. My Lord, the next Piece of E-
vidence that we fhould apply our felves to, will be
to what happened at the Bagnio in Long-acre, after

my Lord War%vick and Captain French came there i

And the Witnefs that we fhall call is Pom/ret, and
he is a Servant at the Bagnio in Long-acre, and he
will acquaint your Lordfhips who came thither

the 30th of Oclober laft, and what happened
there.

L. H. St. What is his Name ?

Mr. Att. Gen. Henry Pomfret.

L. H. St. Is he fworn ?

Mr. Att. Gen. Yes, my Lord.

L. H. St. What is it that you examine him a-

bout ? What Queftions do you afk him, Mr. At-
torney ?

Mr. Att. Gen. Who came to his Matter's Houfe;
and at what Time they came.

Pomfret. My Lord, on Sunday the 30th or" Oclo-

ber laft, between Two and Three in the Morning,
there came to my Matter's Door the Earl of War-
wick, and knocked at the Door, and there was
Captain French with him ; and when they were let

in, my Lord of Warwick told me that Captain

French wa.s wounded, and hehimfelf had aWound,
and he defired that my Matter might be called up
for to drefs the Wounds ; efpecially, becaufe Cap-
tain French was very much wounded, which ac-

cordingly was done in about a quarter of an Hour
after they were brought in.

Mr. Att. Gen. Did he defire to be concealed

when he was come in ?

L. H. St. Of whom do you fpeak, Mr. Attor-

ney ?

Mr. Att. Gen. My Lord of Warwick.

Pomfret. He did defire, that if any Body afked

for him, it fhould be faid he was not there.

Mr. Att. Gen. Pray in what Condition did my
Lord of Warwick feem to be in at that Time ?

Pomfret. He feemed to be very much concern-

ed at that Time, and his Right Hand, in which

he had his Sword, and which was drawn, was

very much bloody.

Mr. Att. Gen. Was the Sword bloody that he

had in his Hand ?

Pomfret. The Blade was bloody ; but whether

it was all over bloody, I cannot tell ; there was

befides fome Blood upon the Shell ; it was very

near all over bloody, as I remember.

Mr. Att. Gen. Pray, Friend, confider what you

fwore at the Coroner's Inqueft about the Blood

upon the Sword,

X 2 Pomfre I



56 1 64. The Trial of Edward E. vf Warwick* 1 1 Will. HI.

Pom/ret. Indeed 1 cannot fay it was bloody all

along the Blade ; but there was Blood upon the

Shell, and there was Blood upon the Infide, it was
fo to the beft of my Remembrance.

Mr. Att. Gen. What Condition was Mr. French's

Sword in ?

Pom/ret. He had a drawn Sword in his Hand,
but I did not perceive it had any Blood upon it :

it was a large Blade.

Mr. Att. Gen. How do you know what Sort of

Sword Mr. French's was, and in what Condition it

"was ?

Pom/ret. He defired me to take Notice of it

next Morning, and I did fo -, and there was no
Blood upon it.

Mr. Att. Gen. How came you to be defired to

take Notice of what paffed there about the

Swords ?

Pomfret. My Lord, there was three of them
the next Day, and one, it was faid, was Mr. Cooteh,

and another of them was my Lord of Warwick's,

which I do believe was bloody from the Point

upwards, very near ; but I cannot directly fay but

that was afterwards.

Mr. Att. Gen. Who brought in that Sword that

you fay was Mr. Coote's ?

Pomfret. To the beft of my Remembrance Cap-
tain Dockwra brought it in ; it was almoft half an

Hour after my Lord Warwick and Captain French

came into the Houfe, when they came thither.

Mr. Att. Gen. They, Who do you mean ?

Pomfret. Captain James and he.

Mr. Att. Gen. Were they let in prefently ?

Pomfret. No, My Lord of Warwick had defired

that they might be private there ; but when they

knocked at the Door, my Lord of'Warwick defired

to know who they were ; and when it was under-

ftood that they were Mr. James and Mr. Dockwra,
they were let in by my Lord's Order.

Mr. Att. Gen. Pray, which of all the Four
brought in any Sword in a Scabbard ?

Pomfret. It was Captain Dockwra.

Mr. Att. Gen. Pray did they appear to be all of

a Party ?

Pomfret. They were glad to fee one another ;

and they talked a pretty while together, but in-

deed I cannot fay I heard what they talked.

Mr. Att. Gen. Pray, do you remember my Lord
of Warwick's Sword, and what there was upon
it?

Pomfret. It was a Steel Sword, Water- gilt, and

as near as I can remember, there was Blood upon
it for the moft Part from the Point upward.

Mr. Att. Gen. And what did appear upon Mr.
French's Sword ?

Pomfret. There was Water and Dirt, but there

was no Blood at all.

Mr. Att. Gen. How long did they fray there ?

Pomfret. They all con tinued about half an Hour,
and then went away, all but Mr. French, who ftaid

there.

Mr. Att. Gen. What then became of the others ?

Pomfret. Mr. James, Mr. Dockwra, and my
Lord of Warwick, went away ; and my Lord of
Warwick defired particularly, that we would all

take care of Mr. French, for he was his particular

Friend ; and Mr. French continued there till Sun-

day about One of the Clock.

Mr. Att. Gen. Was there any Difcourfe at that

Time about Mr. Coote ?

Pomfret. Nor, that I heard of, one Word.
Mr. Att. Gen. Was there any Notice taken of

any Quarrel that happened between any Body,
and who ?

Pomfret. No, indeed, I did not hear them take
Notice of any Quarrel at all between any Body.
M.Att. Gen. You fay Mr. French, when he

came into your Houfe, was wounded, and there
was Care particularly taken of him becaufe he was
wounded.

Pomfret. Yes, my Lord of Warwick defired to

take care of him.

Mr. Att. Gen. Then pray, was there no Dif-
courfe how he came to be wounded ?

Pomfret. Indeed I do not know how he came
to be wounded ; nor did I hear one Word of
Difcourfe about it ; indeed I cannot fay any thing
who wounded him.

Mr. Att. Gen. Pray will you recoil eel: yourfelf,

and tell my Lords what fort of Handle had my
Lord of Warwick's Sword when you faw it.

Pomfret. It had a Steel Handle.
Mr. Att. Gen. Pray can you tell whether the

Shell was open or clofe ?

Pomfret. I cannot tell juftly ; I faw it, and that
was all.

Mr. Att. Gen. If I apprehend you, you fay my
Lord had a Wound in his Hand.

Pomfret. Yes, my Lord, he had fo.

Mr. Att.. Gen. Pray, in what Hand was it that
he was wounded ?

Pomfret. To the beft of my Remembrance, it

was in his Right Hand.
Mr. Att. Gen. Pray did there appear much Blood

there ?

Pomfret. Yes, my Lord, indeed there did.
Mr. Serj. Wright. You talk of Mr. James and

Mr. Dockwra's Swords
; pray in what Condition

were they ?

Pomfret. Mr. Dockwra's Sword was by his Side,
and not drawn.

Mr. Serj. Wright. What did you obferve of
Captain James's Sword ?

I

Pomfret. His Sword was naked, and he had loft

his Scabbard ; but how that came I cannot tell

;

and there was Dirt on one Side of the Sword ; and
he faid he had left his Scabbard behind him.
Mr. Att. Gen. Was there any Blood upon his

Sword ?

Pomfret. No, there was no Blood that I did fee
upon it.

Mr. Att. Gen. Pray did you fee any Blood upon
Mr. Dockwra's Sword ?

Pomfret. No, indeed, I did not fee Mr. Dockwra's
Sword, it was in the Scabbard by his Side.

D. of Leeds. My Lords, there has been Notice
here taken of feveral Swords that this Witnefs
faw ; and he takes fo far Notice of my Lord of
Warwick's Sword, that he tells you what Sort of
Hilt it had, and how it was bloody from the Point
to the Hilt ; I delire he would give you an Ac-
count of the Length and Breadth of the other
Mens Swords, Mr. French, Mr. James, and Mr.
Dockwra's.

L. H. St. You faid juft now, that you took No-
tice of my Lord of Warwick's Sword, that it was
bloody from the Point to the Hilt ; What fort of
Sword was it ?

Pomfret. It was a pretty broad Sword.
L. H. St. Did you take Notice of the other

Swords, what Breadth or Length they were
Of?

Pomfret. No, my Lord, I did not.

Mr,
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Mr. Att. Gen. Which was that Sword that was

dirty, as you fay ?

Pomfret. That was Captain French's.

Mr. Att. Gen. Was that a broad Sword or

not?

Pomfret. No, it was not.

Mr. Att. Gen. Pray was it ov£r Night or next

Morning that you faw the Swords ?

Pomfret. It was in the Morning about Three a

Clock.

Mr. Att. Gen. What time did my Lord of War-
wick, and Mr. James, and Mr. Dockwra go away ?

Pomfret. My Lord of Warwick and they were

gone feveral Hours before Mr. French ; and to

the beft of my Remembrance, Mr. James broke

his Sword upon the Floor after he came in.

Mr. Att. Gen. Pray, what Swords were there

in all that you faw there ?

Pomfret. There was Captain French's, Captain

James's, my Lord of Warwick's, and one Mr.
Coote's, as Mr. French faid when it was brought in.

L. H. St. Have you done with this Witnefs,

Mr Attorney ?

Mr. Att. Gen. Yes, my Lord, we have.

L. H. St. My Lord Warwick, Will you afk

him any Queftions ?

E. of Warwick. No, my Lord.

L. H. St. Then, Mr. Attorney, call your next

Witnefs.

Mr. Att. Gen. Our next Witnefs \sThomas Good-

all, who is a Servant at the Bagnio in Long-Acre,

as well as this Man that was laft. {He was fworn.)

L. H. St. What Queftions do you afk him,

Mr. Attorney ?

Mr. Att. Gen. My Lord, I defire he would ac-

quaint your Lordfhips, what Time it was my
Lord of Warwick and Capt. French came to his

Mafter's Houfe ?

Goodall. It was between One and Two of the

Clock in the Morning.

Mr. Att. Gen. My Lord, I defire he would ac-

quaint your Lordfhips what he faw and knows,
that paffed at that Time ?

Goodall. All that I can fay is, That I did fee

my Lord of Warwick's Sword bloody, and it was
naked in his Hand, and I did fee a Wound on his

Hand : Indeed I did not fee him when he firft

came in, for he had been there a pretty while be-

fore I faw him.

Mr. Att. Gen. Pray, in what Condition was my
Lord when you faw him ?

Goodall. He had his Sword in one Hand, and
it was bloody at the Blade, and at the Hilt ; but

whether it was bloody all over, indeed I did not

take notice of it, and fo cannot give an Ac-
count.

Mr. Att. Gen. Pray, what fort of Sword was
it?

Goodall. Indeed I cannot give an Account what
fort of Sword it was, but it was either Steel or

Silver gilt, as I remember ; but I did take notice

that there was Blood upon the Hilt, that is, upon
the Shell.

Mr. Att. Gen. Was it an open Shell, or a clofe

one ?

Goodall. I think it was a clofe one.

Mr. Att. Gen. Pray, did my Lord of Warwick
give any Order to be denied in the Houfe, or for

any Concealment there ?

Goodall. Indeed I did not hear of any Orders

given for Concealing of any Body there •, but

my Lord walk'd up and down very much con-

cerned.

Mr. Att. Gen. Did not Mr. French come in
with him ?

Goodall. I do believe he might: But I cannot
fay I faw him when he came in.

Mr. Att. Gen. Can you tell when Mr. James
and Mr. Dockwra came in ? How long was that af-

ter my Lord of Warwick was there, and Mr.
French ?

Goodall, to the beft of my Remembrance and
Knowledge, it was half an Hour after my Lord
of Warwick and Mr. French came, that Mr. James
and Mr. Dockwra came : I am fure it was fo before

I faw them in the Houfe; but indeed I cannot fay

directly when they came in, or when they wenc
out.

Mr. Att. Gen. Pray* which Hand of my Lord
of Warwick was it that was hurt, the Right or the

Left?

Goodall. Indeed, I cannot pofkively fay ; but

I think it was the Right Hand.
Mr. Att. Gen.You talk ofmy Lord ofWarwick's

Sword ; Did you take any notice of Mr. French's

Sword ?

Goodall. No, indeed ; I was bufy about the Af-
fairs of the Houfe ; I did fee my Lord of War-
wick's Sword, but that was by Chance, and it was
bloody at the Hilt, and upon the Blade ; but

whether it were all over bloody, indeed I cannot

tell.

Mr. Att. Gen. I defire to afk him, Whether he
can tell who brought in Mr. Coote's Sword thi-

ther ?

Goodall. Indeed I cannot.

L. H. St. Mr. Attorney General, Have you

any more Queftions to afk him ?

Mr. Att. Gen. No, my Lord, not I.

L. H. St. My Lord of Warwick, Will you afk

him any Queftions ?

Earl of Warwick. No, my Lord.

L. H. St. Mr. Attorney* Who is your next

Witnefs ?

Mr. Att. Gen. My Lord, our next Witnefs is

Mrs. A. Goodall, this Man's Wife, (Who was

fworn )

L. H. St. What Queftions do you afk this

Gentlewoman ?

Mr. Att. Gen. I defire that me would acquaint

your Lordfhips, Whether fhe was at the Bagnio

in Long-acre when my Lord of Warwick and Cap-

tain French came in ?

A. Goodall. I was there when my Lord of War*-

wick came in.

Mr. Att. Gen. Was Captain French with him ? ,

A. Goodall. Yes, Captain French was with him.

Mr. Att. Gen. About what a Clock was it that

they came there ?

A. Goodall. It was about Two a Clock, as near

as I can remember.

Mr. Att. Gen. In what Condition were they

when they came in, pray ?

A. Goodall. Mr. French was very much wound-

ed.

Mr. Att. Gen. Pray, how was my Lord of

Warwick ?

A. Goodall. My Lord had his Sword in his

Hand, and it was very bloody, both at the Hilt,

and upon the Blade.

Mr. Att. Gen. Did you obferve any Wound that

my Lord had ?

A. Goodall. I think, to the beft of my Remem-
brance, my Lord had his Hand wrapped up in a

Handkerchief, which was bloody j but I was bufy

up
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top and down in the Houfe, and I cannot fo well

tell what Hand it was -, I was indeed up and down
there while they were there.

Mr. Att. Gen. Do you know of any Orders that

were given by my Lord of Warwick to be con-

cealed while he was there ?

A. Goodall. He did defire the Door might not

be opened to any Body that afked for him, and

that it might not be faid that he was there ; and

when the other two Gentlemen came to the

Door, he went to the Door himfelf, and when
he faw who they were, he ordered them to be

let in.

Mr. Att. Gen. What was the Occafion of his

going to the Door himfelf?

A. Goodall. There was a knocking at the Door,

and he had a mind to know who it was •, and when
it did appear it was Mr. James and Mr. Dockwra,

he himfelf ordered them to be let in.

Mr. Att. Gen. How came the Door to be open

to them ?

A. Goodall. Indeed I think he opened it him-

felf.

Mr. Att. Gen. How long was that after he and

Capt. French came in ?

A. Goodall. It was about half an Hour.
Mr. Att. Gen. When they firft came in, what

Pofture were they in ? Had they any Swords in

their Hands ?

A. Goodall. I did not pofitively take notice, whe-

ther they had any Swords in their Hands, nor

what they had when they came in.

Mr. Att. Gen. What became of them after-

wards ?

A. Goodall. My Lord of Warwick, Mr. James,

and Mr. Dockwra, went away within a little while,

and my Lord of Warwick ordered particular Care

te be taken of Mr. French, as his Friend, and he

was put to Bed after his Wounds were dreffed ;

but I cannot tell what afterwards became of my
Lord Warwick, and the other Gentlemen.

Mr. Att. Gen. I think you Were faying, that my
Lord of Warwick was wounded in the Hand ;

which Hand was it ?

A. Goodall. I cannot pofitively fay, whether it

was the Right or the Left.

L. H. St. Will you who are of the King's Coun-
fel, afk this Witnefs any further Queftions ?

Mr. Att. Gen. No, my Lord, we fhall afk her

no other Queftions.

E. of Warwick. No, my Lord, nor I.

Mr. Att. Gen. Then our next Witnefs is Henry
Amy, who is a Surgeon, and lives at the Bagnio in

Long-acre ; and he will give your Lordfhip an Ac-
count what paffed within his Knowledge at this

time within his Houfe, and who came thither

wounded, and what particular Care was ordered

to be taken of Mr. French, and by whom.

(Mr. Amy was /worn.)

Mr. Att. Gen. I defire you will give an Account
to my Lords what happened at your Houfe early

in the Morning, the 30th of Otlober laft.

Amy. The 30th of Ottober laft, about Two of
the Clock, I was knock'd up out of my Bed to at-

tend two Gentlemen, my Lord Warwick and Cap-
tain French, who came then into my Houfe.

Mr. Att. Gen. In what Condition were they ?

Amy. They were both wounded ; Mr. French
very much, and my Lord of Warwick in his

Hand.

Mr. Att. Gen. Did you fee any Swords ?

Amy. Yes ; they had both Swords in their

Hands, and my Lord of Warwick's Sword was

very bloody.

Mr. Att. Gen. Well, Sir, when they came in-

to your Houfe, what Directions was given by my
Lord Warwick ?

Amy. He gave Directions, if any Body fhould

afk for him, they fhould fay he was not there.

Mr. Att. Gen. Did any Body come and afk for

him ?

Amy. While we were taking care of Mr. French,

and dreffing his Wound, there were fome Perfons

came and knocked at the Door, and my Lord
of Warwick did order, that no Body fhould be
let in ; but he himfelf went to the Door, and
when he found that it was Mr. Dockwra and
Mr. James, my Lord Warwick ordered that they
fhould be let in.

Mr. Att. Gen. Pray tell my Lords what follow-

ed after that ?

Amy. After we had dreffed Mr. French

Mr. Att. Gen. By the Way, was there any par-

ticular Directions, and by whom, to take care of
Mr. French ?

Amy. Yes, my Lord Warwick defired me to

take care of him, as his particular Friend.

Mr. Att. Gen. Well then, after you had dreffed

Mr. French's Wound, what happened ?

Amy. I dreffed myLord Warwick's Wound.
Mr. Att. Gen. Pray, whereabouts was my Lord

of Warwick's Wound ?

Amy. It was near the firft Joint of his Fore-

finger.

Mr. Att. Gen. Pray how long did they ftay

there ?

Amy. After Mr. Dockwra and Mr. James came
in, and my Lord's Hand was dreffed, they ftayed

a little while, and they Three went away.

Mr. Att. Gen. What was faid when they went
away ?

Amy. My Lord of Warwick defired to have
great care taken of Mr. French -, and they faid,

Now let us go away, and they went away.

Mr. Att. Gen. Pray, what Time did they ftay

in your Houfe ?

Amy. When they went away, I think it was
about half an Hour after they firft came in.

Mr. Att. Gen. Did you take notice of no Sword
but my Lord of Warwick's ?

Amy. No, not then.

Mr. Att. Gen. Did you afterwards ?

Amy. Afterwards in the Morning, Mr. French
called for his Sword, and I looked upon it.

Mr. Att. Gen. Pray, in what Condition was
his Sword ? Was it bloody ?

Amy. It was without Blood, only a little

dirty.

Mr. Att. Gen. Pray, did you obferve that
they talked of any Quarrel that had been between
Captain French and my Lord, when they came
in ?

Amy. No.
Mr. Att. Gen. Did you afk them any Queftions

about it, the one or the other of them ?

Amy. No, I did not.

Mr. Att. Gen. Did you hear them fay, how
they came by their Wounds ?

Amy. No, I did not.

Mr. Att. Gen. Did you hear them talk of any
Body being killed, particularly Mr. Coote?

? Amy]
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Amy. I did not know of any Body being killed

till next Day.

Mr. Att. Gen. Did you take any notice of James's

and Dockwra's Swords ?

Amy. Truly, I took no notice of any Swords

but my Lord Warwick's, while my Lord Warwick

was there in the Houfe ; but the next Morning

Mr. French gave me his Sword, and there was an-

other Sword there, which Mr. French told me was

Capt. Coote's Sword.

Mr. Alt. Gen. When was that; how long after

my Lord of Warwick, and James, and Dockwra,

were gone away ?

Amy. It was fome Hours after.

Mr. AlL Gen. When did you hear of Mr. Coote's

being killed ?

Amy. About Nine a Clock next Morning I heard

of Mr. Coote's being killed.

Mr. Alt. Gen. Whom did you hear it from ?

Amy. From Pom/ret my Servant.

Mr. Att. Gen. Did you hear no Difcourfe be-

tween my Lord of Warwick, Capt. French, Mr.

James, and Mr. Dockwra about it ?

Amy. No, I did not.

Mr. Att. Gen. Did they not talk how thofe

Wounds came they had, nor did not you afk who
gave them ?

Amy. No, I did afk no Queftion of either of

them : And in half an Hour after they came in,

my Lord of Warwick and the other two Gentle-

men went away.

Mr. Att. Gen. When they left French there,

what Orders were left about him ?

Amy. Only to take care of him, my Lord of

Warwick defired that.

Mr. Att. Gen. What Reafon did my Lord give

for that ?

Amy. I heard nothing of Reafon, only that he

was his particular Friend.

Mr. Att. Gen. Did you hear them talk any

Thing, whither they would go, when they went
away.

Amy. I did hear fome Talk about going into

the Country.

Mr. Att. Gen. Do you know whither they went,

when they went away from your Houfe ?

Amy. No, indeed I did not.

Mr. Att. Gen. My Lord, we have done with

him.

L. H. St. My Lord Warwick, Will your Lord-
fhip afk this Witnefs any Queftions ?

Earl of Warwick. I defire to have him afked,

Wrhether I was not wounded in the Hand.
Amy. His Hand was very bloody, the Handker-

chief that was about it was wet with the Blood.

Earl of Warwick. I defire to afk him, when it

was that he faw Capt. French's Sword ?

Amy. It was not before the Morning ; it was
about Nine a Clock, as I remember.

M. of Norm. Before this Witnefs goes away, I

defire he may be afked one Queftion, Whether
he can tell the Size of Mr. French's Sword ?

L. H. St. Here is a noble Lord that defires to

know, if you can tell about Capt. French's Sword,
what fort of Sword it was ?

Amy. As to the Blade, it was a middle-fiz'd

Sword.

M. of Norm. Was it a broad Blade or no ?

Amy. No, my Lord, it was not a broad Blade.

L. H. St. Mr. Attorney,Who is your next Wit-
nefs ?

Mr. Att. Gen. Capt. Loftus Duckinjield. {Who
was fworn.)

Mr. Att. Gen. This Gentleman will acquaint
your Lordfhips what Difcourfe part between thefe
Gentlemen the next Day ; pray Sir, acquaint my
Lords what you heard about Mr. Coote's Death,
and when, and where.

Capt. Duck. Early in the Morning I was told
of this Accident.

Mr. Att. Gen. By whom ?

Capt. Duck. One of the Company, I cannot tell

who, I think they were all together then, my
Lord of Warwick, Captain James, Captain Dock-
wra, and no Body elfe.

Mr. Att. Gen. What was their Difcourfe ?

Capt. Duck. They faid, they believed Captain
Coote was killed.

Mr. Att. Gen. Did they tell you by whom ?

Capt. Duck. By Mr. French, every Body did fay

he was his Adverfary.

Mr. Att. Gen. What Account was given of the
Action ?

Capt. Duck. They faid it was done in the Dark,
and Capt. French was his Adverfary.

Mr. Att. Gen. Was there any notice taken of
any Duel ?

Capt. Duck. Yes, there Was, between thofe two,
and the other Perfons on both Sides ; and it was
faid my Lord of Warwick was Friend to Mr. Coote,

and my Lord Mohun.

Mr. Att. Gen. Who were on the other Side ?

Capt. Duck. Mr. Dockwra and Mr. James.
Mr. Att. Gen. Was there any Difcourfe, who

actually fought ?

Capt. Duck. It was faid, that Captain French

fought with Captain Coote, as they believed, and
Mr. James with my Lord of Warwick.

Mr. Att. Gen. Did you fee my Lord of War-
wick's Sword ?

Capt. Duck. Some Time of the Day I did, but

I cannot tell whether it was in the Morning, or

no.

Mr. Att. Gen. In what Condition was it, was it

bloody or not ?

Capt. Duck. It was a Steel Sword.
Mr. Att. Gen. How long did they ftay with

you ?

Capt. Duck. About half an Hour.
Mr. Att. Gen. Did they come publickly ?

Capt. Duck. We went away in a HackneyCoach
together.

Mr. Att. Gen. Pray, what Difcourfe was there

about confulting to go into the Country toge-

ther ?

Capt. Duck. That might be difcourfed, but by

whom I cannot tell.

Mr. Att. Gen. Did my Lord of Warwick talk of

going into the Country ?

Capt. Duck. Whether the Company talked of

it, or my Lord of Warwick in particular, and the

reft aflfented to it, I cannot well tell.

; Mr. Att. Gen. Whither did they go?
Capt. Duck. I cannot directly tell.

Mr. Att. Gen. What Time of the Day was it ?

Capt. Duck. It was about fix of the Clock.

Mr. Att. Gen. Cannot you tell whither they

went ?

Capt. Duck. Capt. James, and Capt. Dockwra

went to the Ship and Caftle in Cornhill about five a

Clock or fix, as near as I can remember.

Mr. Att. Gen. Can you tell what Time my
Lord of Warwick went away ?

Capt. Duck. No, I cannot tell what Time he

went away, not directly.

Mr,
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Vtr.Att. Gen. Can you, tell of any Agreement
among" them, whither they were t6 go ?

Cipi.Duck. No, I cannot.
' Mr. Atl. Gen. What Difcourfe or Concern did

you obferve paft between them, concerning Cap-

tain Cooie ?

Capt. Duck. My Lord of Warwick fhewed a

great deal of Concern for his Friend Mr. Cooie.

Mr. Att. Gen. Had you any Notice of Mr. Coote'

s

Death amongft you ?

Capt. Duck. We had Notice before we went

away, but I cannot tell whether it was before my
Lord of Warwick was gone.

Mr. Att. Gen. Was it after the Difcourfe of go-

ing into the Country, or before ?

Capt. Duck. Indeed, I cannot directly fay

when it was.

.Mr. Att. Gen. Pray, what Reafon was there

for their going into the Country before he was

dead ?

Capt. Duck. They believed he was dead.

Mr. Att. Gen. Cannot you tell the Reafon why
they would go into the Country ?

Capt. Duck. No, indeed, I cannot tell the

Reafon.

Mr. Att. Gen. Did you obferve my Lord of

Warwick's Sword ? Was there any Blood upon it?

Capt. Duck. I cannot fay his Sword was bloody

at the Point i the whole Blade and Shell was
bloody to the bell of my Remembrance.

Mr. Att. Gen. What Sort of Sword was it ?

Capt Duck. It was a pretty broad Blade, a

hojlow Blade, and a hollow open Shell

Mr. Att. Gen. Was there any Difcourfe con-

cerning Captain French ?

Capt. Duck. Yes, they thought he was very ill

wounded.
Mr. Att. Gen. Was there any, and what Dif-

courfe, who mould give my Lord of Warwick his

Wound ?

Capt. Duck. It was faid, they believed Capt.

James gave my Lord his Wound.
. Mr. Att. Gen. Pray, was there any Blood upon

Mr. James's Sword, or was he wounded ?

Capt. Duck: I faw no Wound upon Capt. James,

that I know of.

L. H. St. Do you believe that my Lord War-
wick's Sword was bloodied with the Hurt of his

own Hand, or any otherwife ?

Capt. Duck. I cannot tell ; it was a Cut-fhell,

and the Outfide bloody as well as the In.

L. H. St. My Lord Warwick, Will your Lord-
Iriip afk this Witnefs any Queftions?

Earl of Warwick. No, my Lord.

L. H. St. Mr. Attorney, if you have any other

Witnefics, pray call them.

Another Witnefs was produced, that belonged to the

Ship and Caftle in Cornhill.

Mr. Att. Gen. This Man will give you an Ac-
count what parTed at his Houfe at that Time, and
between whom; Pray will you tell my Lords
who was at your Houfe the 30th of QEtober laft,

and what paft there then ?

Witnefs. My Lord eftWarwick, Capt. James, and
Captain Dockwra ; and ^hen my Lord of Warwick
came in, I thought my Lord was in a very great

Concern, and called for Pen, Ink, and Paper, and

I feared there was fome Quarrel in hand, but they

faid no, the Quarrel was over, and fays my Lord
of Warwick, I am afraid poor Coote is killed.

Mr. Att. Gen. Did you obferve any Defire to
be private ?

Witnefs. No indeed, I cannot tell that.

Mr. Atl. Gen. How long did they continue
there ?

Witnefs. About fix a Clock my Lord of tVar-
wick, and Capt. James, and Capt. Dockwraj and
Captain Duckinfield went away.

Mr. Att. Gen. Can you tell who went with my
Lord Warwick ?

Witnefs. No indeed, I cannot tell who went
with my Lord Warwick \ there came in a Gentle-
man in black, whom I knew to be my Lord of
Warwick's Steward, and he came and fpoke fome
Words to my Lord of Warwick, about a Quar-
ter of an Hour after they came in, and theri they
went away, for after that I did not hear any far-

ther Difcourfe.

Mr. Att. Gen. What became of the reft of the

Company ?

Witnefs. They went away; I do not know
what became of them, nor whither they went;
fome of them went in and out of one Room into

another feveral Times, two or three Times* and
came out again.

Mr. Att. Gen. My Lord, we have done with this

Witnefs.

L. H. St. My Lord Warwick, Will you afk

him any Queftions ?

E. of Warw. No, my Lord.

L. H. St. Mr. Attorney, who is your next

Witnefs ?

Mr. Att. Gen. Mr. Salmon the Surgeon, who
by the Coroner's Order fearched the Wound. (Who
was fworn.)

.

Mr. Att. Gen. Pray, Sir, was you ordered by
the Coroner to view the Body of Mr. Coote?

Salm. Yes, I was ordered by the Coroner to

infpecl: the Body of Capr. Coote, and to give the

Jury an Account of the Nature of the Wounds.
Mr. Att. Gen. Pray, upon the View of the Bo-

dy, what Wounds had he ?

Salm. There was two Wounds ; one on the

Breaft near the Collar-bone, running downwards
very Deep.

Mr. Att. Gen. Pray, what Part of the Breaft

was it, and how deep was it?

Salm. It was on the left Part of the Breaft near

the Collar-bone, and it penetrated four or five

Inches.

Mr. Att. Gen. Can you guefs at what Sort of
Sword it was that made the Wound ?

Salm. No indeed, Sir, I cannot.

Mr. Att. Gen. Was it a broad Sword, or a lit-

tle. Sword ?

Salm. The Orifice was about the length of half

an Inch, and about the depth of five Inches.

Mr. Att. Gen. Was that made with a broad

Sword, or with a narrow Sword ?

Salm. Indeed, I cannnot tell.

Mr. Att. Gen. You fay he had another Wound;
where was that ?

Salm. That was on his left Side too, near unto

the ihort Ribs, under the laft Rib ; which was
about the length of an Inch, and of the depth of

fix Inches, and it run through the Diaphragma.
Mr. Att. Gen. Did you take one of thofe

Wounds, or both of them to be mortal ?

Salm. I did look upon either of them to be mor-
tal, and to be the Occafion of his Death.

Mr. Att. Gen. Can you tell, whether they were
both made wirh one and the fame Sword ?

'Salm
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Salm. Indeed I cannot tell that, whether they

were made with one Sword, or two.

Mr. Att. Gen. Cannot you tell how they ap-

peared to be ? I fuppofe you probed them.

Salm. Yes, I probed them both ; one was

quire through the Diaphragma.

Mr. Att. Gen. What Time was it thatyou view-

ed the Body by the Order of the Coroner?

Salm. I law the Body at Seven a-Clock on Sun-

day Night.

Mr. Att. Gen. If my Lord of Warwick defire

to afk him any Queftions, he may.

E. of Warw. My Lord, I defire to afk him,

whether any of the Wounds were large enough

to be made by a Sword run up to the Hilt ?

Salm. No, my Lord, fure they were not.

E. of Warw. My Lord, I defire to know of

him, whether both thefe Wounds were given be-

fore or behind ?

Salm. I can only tell you the Length and Depth

by following of the Probe : the one was down-

wards, and the other upwards.

Mr. Att. Gen. Do you fuppofe both thofe

Wounds were given when the Perfon was ftanding,

backward or forward ?

Salm. 'Tis impofllble to tell how they were

given, becaufe of the Variety of the Poftures of

the Body in the divers Capacities thereby of re-

ceiving the Wounds ?

Mr. Att. Gen. Pray, can you tell whether they

were o-iven by one and the fame Sword or no ?

Salm. Indeed I cannot tell.

Mr. Att. Gen. Do you know any Thing to

the contrary ?

Salm. I cannot fay any Thing for it, or againft

it.

E. of Kingfton. My Lords, this Witnefs, if I

apprehend him right, fays, the Wound on his Side

was a large Wound.
Salm. Yes, a very large Wound, of the Length

of about three quarters of an Inch at the Orifice,

and five or fix Inches deep.

E. of Kingfion. I defire he may tell whether

that Wound could be given by any other than a

broad Sword ?

Salm. I cannot tell that.

E. of Rochefter. Indeed, my Lords, I would

have him afked this Queftion again ; I know not

whether he can anfwer it or no ; but I cannot but

think it is proper to have fome Account of this

Matter. In all Enquiries before the Coroner,

there is a Judgment to be made of the Nature of

the Wound, in order to form the Indictments,

and that the Jury may know with what fort of

Weapon it was made ; and it is his Profeflion, as

a Surgeon, to know fuch Matters.

L. H. St. Mr. Salmon, you hear what is requi-

red of you by my noble Lords, and the Obferva-

tion which is made. You are the Surgeon fent

for by the Coroner on Purpofe to infpedt this Bo-

dy, and when youdid fo, it was incumbent upon

youtoconfider and give Information, as well with

•what fort of Inftrument the Wound was given,

as the Length and Depth of the Wound, that the

Jury might confider upon all the Circumftances

of theOccafion, and Manner of the Party's Death :

And my Lords would know, whether by the Ori-

fices of the Wounds, when you infpecled them,

you can make a Judgment, if they were made by

feveral Swords, or the fame Sword.

Salm. I cannot fay that I faw any Difference

between the Orifices, as to the Nature of the In-

Vot. V.

ftrument they were given with, nor whether they
were made by one and the fame Sword or no ; on-
ly the one Orifice was bigger than the other ; that
of the Side was bigger than that at the Collar-
bone.

L.H. St. Then fo far we have Light (if I ap-
prehend you rightly) the Orifice of the upper
Wound was not near fo wide as that of the lower

;

but it feems to be much, in one ofyour Profeflion,
not to be able to judge whether the Wounds were
given with the fame fort of Sword, when there
was fuch a Difference in the Orifices.

Salm. That below was a deeper Wound ; and
there was a considerable Difference between the
Largenefs of one and the other.

Lord Audley. My Lords, I defire he may tell

your Lordfhips how far backward the Wound in
the Side lay.

Salm. It was directly on the left Side, immedi-
ately under the two laft Ribs, and paft through
the Diaphragma.
M. oWormanby. Pray, my Lords, let him point

with his Finger whereabouts it was.
L. H. St. My Lords would have you fhew them

with your Finger whereabouts it was. (Which
he did.)

E. of Warw. It is a very material Queftion for
me, that he mould anfwer, whether he did be-
lieve that one and the fame Sword might not give
both Wounds.

Salm. I cannot fay any Thing of it one Way
or other ; but one Wound went much further
than the other, becaufe it was in a flefhy Part

;

and in fuch a Cafe, the further the Sword goes
in, it makes the Wound larger.

Mr. Att. Gen. Then our next Witnefs is Ste-
phen Turner, who was Mr. Coote's Man ; and he
will give-you an Account what Sword his Mafter
had, and where he found it.

[He was /worn, a Sword was Jhewn him.}

Turner. This was my Mailer's Sword, Mr,
Coote's, and I never faw it after he went out in the

Morning, till I faw it in the Hands of the Confta-
ble, and afterwards before the Coroner.

Mr. Att. Gen. What Time did you hear of your
Matter's Death ?

Turner. It was about nine a Clock next Morn-
ing that I heard he was dead.

Mr. Att. Gen. Where was your Matter's Body ?

Turner. It was in St. Martin's-Lane.
Earl of Tankerville. I would defire he might

be afked one Queftion, Whether his Mafter ufed

his Left-hand or his Right ?

Turner. I do believe he was a right-handed

Man. I did never fee him fence. It was on the

Sunday Morning that I went to the Round-houfe,
where I found my Mafter dead.

Earl of Warwick. I defire he may be afked,

Whether he has not obferved a particular Kind-
nefs and Friendfhip between his Mafter and me ?

Turner. Yes, my Lord : I have feveral Times
waited upon my Mafter, when my Lord and he
was together, and they were always very civil

and kind one to another ; and I never heard one
Word of any Unkindnefs between them.

Earl of Warwick. Whether he knows of any
Quarrel that was between us ?

Turner. No, I never did.

Y Earl
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Earl of Warwick. I defire he may be afked,

Whether he did not ufe to lie at my Lodgings

fometimes ?

L. H. St. You hear my Lord's Queftion •, What
fay you, Did your Mailer ufe to lie at my Lord

of Warwick's Lodgings at any Time ?

burner. Yes ; very often.

Mr. Att. Gen. Pray call Pom/ret again, and let

him fee the Sword.

[Then he came in, and two Swords were fbewn

him.]

Mr. Att. Gen. I defire he may acquaint your

Lordfhips what he knows of thofe two Swords.

Pomfret. Thefe two Swords were brought in

by fome of the Company that came to my Ma-
iler's Houfe, and when they were fhewn to Cap-

tain French in the Morning, he owned this to be

his, and the other to be Mr. Coote's ; and he defired

that Notice might be taken that his Sword was

dirty, but not bloody ; and there was fome Blood

upon the other.

Mr. Alt. Gen. Who brought in Mr. Coote's

Sword ?

Pomfret. Indeed I cannot tell.

Mr. Att. Gen. Then our laft Piece of Evidence,

my Lord, will be that of Mr. White the Coroner.

(Who was /worn.)

L. M. St. What do you aflc him, Mr. Attor-

ney ?

MrJ«. Gen. From whom had he thefe Swords ?

{The Swords were fheivn him.)

White. May it pleafe your Grace, thefe Swords

were delivered to me by the Conftable.

Mr. Att. Gen. My Lords, I defire he may be

afked, Whether, upon his View of the Body, he

looked upon the Wounds •, and, Whether he did

apprehend they were given by one and the fame

Sword.

White. May it pleafe your Grace, when I had

fworn my Inqueft, I fent for the Surgeon that

was here before, and gave him Order to probe the

Wounds, that the Jury might know the Nature of

them, in order to the drawing up the Inquifition ;

and I did exprefsly afk him, Whether he found any

fuch Diftinction between them, that they were

given by one and the fame Weapon, or different

Weapons : He faid, as he fays now, That he could

not tell, Whether the Wounds were given by
two Swords, or by one ; but he did apprehend

there was a great Difference between them, and

fo did I ; but generally the Orifice of a Wound
does clofe up when the Body is cold : One of the

Wounds were nearer the Left Side than the other ;

to the beft of my Remembrance, it was almoft

behind him.

Mr. Alt. Gen. We have done with our Evidence,

until we hear what my Lord of Warwick fays

to it.

L. H. St. My Lord of Warwick, will you afk

this Witnefs any Queftions ?

Earl of Warwick. No, my Lord.

L. H. St. Make Proclamation for Silence.

CI. of the Ci own. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O yes, O yes, O yes, His Grace,

my Lord High Steward of England, does ftridliy

charge and command all Manner of Perfons here
prefent, to keep Silence, upon Pain of Imprifon-
ment.

L. H. St. My Lord of Warwick, the King's
Counfel have made an End of giving Evidence for

the King ; now is the proper Time for you to

enter upon your Defence.

E. of Warwick. May it pleafe your Grace, and
you my noble Lords, my Peers,

I (land here before your Lordfhips, accufed of
the Murder of Mr. Coote, of which 1 am fo inno-

cent, that I came and voluntarily furrender'd my
felf, fo foon as I heard your Lordfhips might be at

leifure to try me ; and had fooner done it, but
that the King was not then here, nor your Lord-
fhips fitting, and had no Mind to undergo a long
Confinement •, and now I think I might well fub-

mit it to your Lordfhips Judgment, even on the

Evidence that has been offered againft me, whether
there hath been any Thing proved of Malice pro-
penfe, or my being any Actor therein, fo as toad-
judge me guilty. And 1 think I may with hum-
ble Submiflion to your Lordfhips fay, that my
Innocence appeareth even from feveral of the Wit*
neffes who have been examined againft me, which
I will not trouble your Lordfhips to repeat, but

fubmit to your Memory and Obftrvation.

But, my Lords, the Safety of my Life does not

fo much concern me in this Cafe, as the Vindica-

tion of my Honour and Reputation, from the

falfe Reflections to which the Profecutor has en-

deavoured to expofe me ; and I Ihall therefore beg
your Lordfhips Patience to give a fair and full Ac-
count of this Matter ; In which the Duty I owe
to your Lordfhips, and to Juftice in general, and
the Right I owe to my own Caufe in particular, do
fo oblige me, that I will not in the lead preva-

ricate, neither will I conceal or deny any Thing
that is true.

My Lords, I muft confefs I was there when this

unfortunate Accident happen'd, which muft be a

great Misfortune in any Cafe, but was more fo

to me in this, becaufe Mr. Coote was my particu-

lar Friend, and I did all I could to hinder it, as

your Lordfhips may obferve by the whole Pro-

ceedings.

It was on the Saturday Night when my Lord
Mohun and I, and feveral other Gentlemen, met
at Locket's, where the fame Company ufed often to

meet; and in fome Time after feveral of us had

been there, Mr. Coote came unexpectedly, and for

fome time he and we were very friendly, and in

good Humour, as we ufed to be with each other

;

But then there happen'd fome reflecting Ex-

preffions from Mr. Coote to Mr. French, who there-

upon called for the Reckoning ; and it being paid,

we left the upper Room, and I propofed to fend

three Bottles of Wine to my own Lodging, and

to carry him thither to prevent the Quarrel. But

while the Company flop'd to call for a Glafs of

Ale at the Bar below, Mr. Coote (whofe unfortu-

nate Humour was fometimes to be quarrelfome)

did again provoke Mr. French to fuch Degree, that

they there drew their Swords, but we then pre-

vented them ofdoing any Mifchief •, then Mr. Coote

flill infilling to quarrel further with Mr. French, my
Lord Mohun and I propofed to fend for the Guards

to prevent them : But they had got Chairs to go

towards Leicefter-fields, and my 'Lord Mohun and I,

as Friends to Mr. Coote, and intending to prevent

any hurt to him, did follow him in two other

Chairs, and as he was going up St. Marlins Lane,

ftop'd
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ftop'd hitn, and I extreamly there preffed him to

return and be Friends with Mr. French, or at leaft

defer it, for that the Night was very dark and

wet ; and while we were fo perfwading of him,

Mr. French in one Chair, and Mr. James and Mr.
Dochvra in two other Chairs paft by us, (which we
guefs'd to be them) on which Mr. Coote made his

Chairmen take him up again, and becaufe the

Chairmen would not follow Mr. French fafter,

threaten'd to priclc him behind, and when we
were got to Green-ftreet, and got out of our Chairs,

Mr. Coote offered half a Guinea to be changed to

pay for all our three Chairs, but they not having

Change, he defired Lord Mohun to pay the three

Shillings, which he did. And in a few Minutes

after, Mr. Coote and Mr. French engaged in the

Fields, whither I went for the Afiiftance and in

Defence of Mr. Coote, and received a very ill

Wound in my right Hand ; and there this fatal

Accident befel Mr. Coote from Mr. French, whom
Mr. Coote had dangeroufly wounded, and I muft

account it a great Unhappinefs to us all who were

there : But fo far was I from encouraging of it,

that I will prove to your Lordfhips that I did my
utmoft Endeavours to prevent it ; fo far from any

Defign upon him, that { expokd my own Life

to fave his ; lb far from propenfe Malice, that I

will by many Witneffes of good Quality and Cre-

dit, prove to your Lordfhips a conllant good and

uninterrupted Friendfhip, irom the firft of our Ac-
quaintance to the Time ot his Death •, which will

appear by many Inftances of my frequent Com-
pany and Correfpondence with him, often lend-

ing him Money, and paying his Reckonings, and

about two Months before his Death lent him an

hundred Guineas towards buying him an Enfign's

Place in the Guards, and often, and even twoN ights

before this, he lodged with me, and that very

Nipht I paid his Reckoning.

A -id when I have proved chefe Things, and an-

fwtred what has been faid about the Sword, and
what other Objections they have made, I doubt

not but that I (hall be acquitted to the ent're Sa-

tisfaction of your Lordfhips, and all the World
that hear it.

Before I go upon my Evidence, I will crave

leave further to obferve to your Lordfhips, that

at the OldBaily, when I was abfent, Mr. French,

James and Dockwra, have been all tried on the fame

Indictment now before your Lordfhips, and it was

then opened and attempted, as now it is, to prove

it upon me alfo ; and by moft of them the fame

Witneffes who have now appeared; and they were

thereupon convicted only of Manflaughter, which

could not have been, if I had been guilty of Mur-
der. And on that Trial it plainly appeared that

Mr. French was the Perfon with whom he quarrel-

led, and who killed him. And now I will call

my Witneffes.

L. H. St. Will your Lordfhip pleafe to go on

to call your Witneffes, for the Proof of what you
have faid ; that is the Method, and then you are

to make fuch Obfervations as you pleafe.

E. of War. My firft Witnefs is Captain Edmund
Keeling, who was with me at Locket's, but went
away before Captain Coote or any of them came \

and he will tell you I was with him a while.

Then Captain Keeting up.

L. H. St. Captain Keeting, you are not upon your

Oath, becaufe the Law will not allow it. In Cafes

Vol. V,

of this Nature the Witneffes for the Prifoner are
not to be upon Oath •, but you are to confider that

you fpeak in God's Prefence, who does require
the Truth (hould be terrified in all Caufes before
Courts of Judicature, and their Lordfhips do ex-
pect that in what Evidence you give here, you
lhould fpeak with the fame Regard to Truth as if

you were upon Oath ; you hear to what it is my
Lord of Warwick defires to have you examined,
what fay you to it ?

Captain Keeting. My Lord, I will tell your
Lordfhip all the Matter I know of it. I met with
my Lord of Warwick that Evening at Tom's Cof-
fee- Houfe, and we continued there till about
eight at Night •, I went away to fee for a Gentle-
man that owed me Money, and afterwards I went
to Locket's, and while I was there, the Drawer
came up and told me my Lord of Warwick de-
fired to fpeak with me, and when he came up into

the Room, he faid he was to meet with my Lord
Mohun there and Captain Coote, and he afk'ed me
if I knew where Captain French and Capt. James
were ; I told him I dined with Capt. Coote at Shut-

tle-worth's ; and in a while after Capt. Coote came
in, and about an Hour and an half, I think, I

continued there, and Capt. French came in ; Cap-
tain Dockwra and we drank together for an Hour
and an half, and they admired about ten a-Clock
that my Lord Mohun was not come, and I payed
my Reckoning, not being very well, and away I

went home •, Mr. James came in juft before I went
away, but there was no Quarrelling, nor any
Thing like it before I went away.

E. of Warw. My Lord, I defire he may be
afked, Whether we did not ufudly meet there

as Friends, efpecially Capt. Coote and I.

Capt. Keeting. Captain Coote and my Lord of

JVarwick ufed to be almoft every Day together at

that Piace.

E. of Warw. Pray, did he ever know or obferve

any Difference or Quarrel between Captain Coote

and me ?

Capt. Keeting. No, my Lord, I never faw
any Thing but the greateft Friendfhip between

my Lord of Warwick and Captain Coote that could

be ; I was with them and faw them together al-

moft every Day.

L. H. St. Have you any Thing further to ex-

amine this Witnefs to ?

E. of War. No, my Lord, I have no other

Queftion to afk him.

L. H. St. Who is your next Witnefs, my
Lord ?

E. of War. My Lord, I fuppofe I fhall not

need to trouble you to examine the Chairmen

over again ; your Lordfhips have heard what

they can fay : I defire Colonel Stanhope may be

called.

Who it feems flood by the Chair of State, and it

was fome while before he could get round

to come to the Place where the Witneffes were

to ftand.

L. H. St. While this Witnefs gets round, if

your Lordfhip has any other Witnefs ready to

ftand up, pray let him be called.

E. of Warwick. To prove the Kindnefs between

Captain Coote and me, I defire Colonel Bliffet

may be called.

y 2 m*
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Who flood up.

L. H. St. What is it your Lordfhip afks this

Witnefs, or calls him to ?

E. of Warw. To teftify what he knows of any

Kindnefs or Unkindnefs between Captain Coote

and me •, whether he has not been often in our

Company ?

L. H. St. Have you been often in Company
with my Lord of Warwick and Captain Coote ?

Col. BHJfet. Yes, my Lord, I was very well

acquainted with both of them for a Twelve-month
paft before this Accident, and I have often been

in their Company, and I always obferved that

there was a great deal of Friendfhip and Kindnefs

between them.

E. of Warwick. My Lord, I defire he may
tell any particular Inftance that he knows or can

remember.

Col. BHJfet. I remember when Captain Coote had

his Commiffion in the Regiment of Guards, he

was complaining of the Streightnefs of his Cir-

cumftances •, he was to pay for his Commiflion

400 Guineas, and faid he had but 300 for to pay

for it, and my Lord of Warwick did then fay to

him, do not trouble your felf about that ; or let

not that difturb you, for I'll take care you fhall

have 100 Guineas, and he faid he would give

Order to his Steward to pay him fo much; and

I was told afterwards that he did fo.

E. of War. I defire he may tell, if he knows of

any other particular Inftances of my Friendfhip

to Mr. Coote.

Col. BHJfet. Once when he was arretted by his

Taylor for 13/. my Lord lent him five Gui-

neas, and ufed very frequently to pay his Reck-

oning for him.

E. of Warw. I defire he may tell, if he knows
any Thing elfe ; and whether he has not lain at

my Lodgings, and particularly but fome fmall

Time before this Accident happened.

Col. BHJfet. About ten Days before this unhap-

py Accident happened, I was at my Lord ofWar-
wick's Lodgings, and when I came there I found

Captain Coote there a dreffing himfelf; and I afk-

ed him how that came to pafs, and he told me
they had been up late together, and that he had

fent home for his Man to drefs himfelf there ;

upon which I did obferve that they had been a

rambling together over Night ; and there was a

very great Familiarity between them.

E. of Warw. Did you obferve any Quarrel

between us ?

Col. BHJfet. No •, None at all •, I never knew of

any Quarrel between my Lord of Warwick and
Captain Coote, but I obferved there was a particu-

lar Kindnefs between them, and a great deal of

Friendfhip I know my Lord of Warwick fhewed

to him, in paying of Reckonings for him, and

lending him Money when he wanted.

E. of War. My Lord, I defire he may be afked

whether he does not know that Captain Coote was
ftraitned for Money.

Col. BHJfet. I did hear Captain Coote fay, That
he had not received any Thing from his Father

for thirteen Months, and his Father was angry

with him, and would not fend him any Supply,

beeaufe he would not confent to cut off the En-
tail, and fettle two or three hundred Pounds upon
a Whore he had.

Mr Att. Gen. Pray, Sir, will you confider with

your felf, and though you are not upon your
Oath, anfwer the Queftions truly, for you are
obliged to fpeak the Truth, though you are not
fworn, whenever you come to give your Tefti-
mony in a Court of Judicature ; Pray acquaint
my noble Lords here, Whether you did never hear
my Lord Warwick complain of Capt. Coote ?

Col. BHJfet. No, I never did hear him com-
plain of him.

Mr. Att. Gen. Did you never hear the leaft
Word of any Quarrel between them.

Col. BHJfet. No, indeed, I did never hear ofany
Quarrel between them.
Mr. Att. Gen. Did you never hear of any Un-

kindnefs at all ?

Col. BHJfet. No, indeed, my Lord, not I :

I never fo much as heard of the leaft Unkindnefs
whatfoever.

L. H. St. Well then, my Lord, who do you
call next?

Earl of Warwick. Now Colonel Stanhope is

here, I defire he may be afked the fame Queftion,
Whether he does not know the particular Friend-
fhip that was between Captain Coote and me, and
what Inftances he can give of it ?

L. H. St. You are to confider, Sir, though
you are not upon your Oath, you are in a great
Court, and under no lefs ftricl Obligation to teftify

the Truth, and nothing but the Truth : You hear
what my noble Lord afks you.

Col. Stanhope. My Lord, I have known my
Lord of Warwick and Captain Coote for about a
Twelvemonth, and I did perceive that they did
always proftfs a great Kindnefs for one another.

Earl of Warwick. I defire to know of him,
Whether he obferved any particular Friendfhip

between Capt, Coote and me, much about the

Time of this Bufinefs.

Col. Stanhope. About eight or ten Days before

this unhappy Accident, I went to wait upon my
Lord of Warwick twice at his Lodgings : Once I

found Captain Coote there, one of them was in Bed,
and the other was dreffing of himfelf ; I thought
they were very good Friends that were fo fami-

liar, and I had good Reafon to think fo, becaufe

of that Familiarity : Both the Times that I was
there, when I found them together, was within

eight Days before the Accident happened.

Earl of Warwick. The next Witnefs I fhall

call will be Mr. Difney.

Mr. Att. Gen. But before Colonel Stanhope goes,

I defire to afk him this Queftion, Whether he
did never hear or know of any Unkindnefs be-

tween my Lord of Warwick and Capt. Coote ?

Col. Stanhope. No, indeed I did not, I always

thought them to be very good Friends.

L. H. St. Will your Lordfhip go on to your
next Witnefs.

Earl of Warwick. Yes, my Lord, there he is,

Mr. Difney ; I defire he may be afked what he
knows of any Expreffions of Kindnefs and Friend-

fhip between me and Capt. Coote.

Mr. Difney. About the Time that Captain Coote

was to have his Commiffion in the Guards, my
Lord of Warwick received a Letter from him,
wherein he defired him to lend him the 100 Gui-
neas, according to his Offer, for he had but 300
by him, and he faid his Father was uakind to him,
and he could have no Money from him, and he
would be honeft to him, and pay it again as foon

as he could ; my Lord fent for his Steward, and
ordered him to provide 100 Guineas for Captaia

Coote
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Coote while I was there ; and all the Times that

ever I law them together, which was very fre-

quently, there was the greater!: Kindnefs between

them that could be ; and feveral Times I have feen

my Lord of Warwick pay Captain Coote's, Rec-

koning for him, and lent him Money when he

wanted Money.
Mr. Att. Gen. I defire to afk you, Sir, this

Qutftion, though you are not upon Oath, yet

you are obliged to lpeak the Truth in a Court of

Juftice as much as if you were upon Oath: Did

you not know or hear any Thing of aMifunder-

flanding or Quarrel about the Time that thisBu-

finefs happen'd?

Mr. Difney. No, indeed: I was with them to-

gether but the Day before, and frequently, and I

heard nothing of any Unkindnefs between them

in my Life, nor never knew of any Quarrel be-

tween them, or any Reafon for it.

L. H. St. My Lord, who is it you call next.

Earl of Warwick. Colonel Whiteman. {Who

flood up.)

L. H. St. What do you call this Gentleman for ?

Earl of Warwick. It is to the fame Effect, to

acquaint your Lcrdfhips with what he knows of

the Converfation between Captain Coote and me.

Co!. Whitman. My Lord, I know my Lord of

Warwick and Captain Coote wereconftant Compa-

nions together •, they dined together almoft every

Day for half a Year's Time almoft ; and as to this

Time, when this Bufinefs had happened, I went

to my Lord of Warwick, being fent for by him,

and found him at a private Lodging, where he

expreffed a great deal of Concern for the Death of

his dear Friend Mr. Coote, and he fhewed me the

Wound he had received in his Hand, and he defired

he might be private, and he told me he believed

People would make worfe of it than it was, be-

caufe he did not appear ; but he did but intend to

keep himfelf put of the Way till he could be tried

;

and I took what Care I could to get him a Conve-

nience to go to France.

Mr. Ait. Gen. Pray, WT
hat Reafon did he give

for his going away r

Col. Whiteman. The King being at that Time
out of England, and fo the Parliament not Sitting,

he faid he did not love Confinement, and had ra-

ther be in France till the Parliament mould meet,

and he might have a fair Trial, which he thought

he mould beft have in this Houfe.

Mr. Ait. Gen. But pray, Sir, confider, You
are bound to tell Truth, and the whole Truth, in

fuch a Cafe as this : Are you fure there was no

Unkindnefs or Quarrel, between my Lord War-

wick and Captain Coote about this Time ?

Col. Whiteman. No, I never knew of any Quar-

rel or Unkindnefs between them in all my Life.

L. H. St. My Lord, Have you any more Wit-

neflcs ?

Earl of Warwick. I have a great many Witnef-

fes more to the fame Purpofe, but I think I need

not trouble your Lordfhip with them; only I

would call a Perfon that has been mentioned, that

is my Steward.

L. H. St. What is his Name ?

Earl of Warwick. Edmund Raymund. (Who

flood up.)

L. H.St. What Queftions do you afk him ?

Earl of Warwick. I defire he may tell what he

knows of any Friendfhip between Captain Coote

and me, and what particular Inftances he can give

of it.

Raymund. My Lord, I know that my Lord fent
for me, and faid Captain Coote had Occafion for
iooGuineastopayforaCommiffion in the Guards,
which he had not Money to make up, and I know*
that they were conftant Companions every Day,
did eat together, and often did lie together, and
I did provide the ioo Guineas for him ; and I al-
ways did obferve that there was a very great
Friendfhip between them.

Earl of Warwick. My Lord, the next Witnefs I
fhall call will be Mr. French, who, I hope, having
been tried, and had his Clergy allowed him, will
be a good Witnefs; I fhould be forry to interpofe
any thing that would be a Hindrance to your
Lordfhips giving Judgment in this Cafe prefent-
ly ; he is able to give your Lordfhips an Account
of the whole Matter ; and though, I hope, I have
no need of calling him as a Witnefs, yet I hum-
bly offer it to your Lordfhips.

L. H. St. What fay the Counfel on the other
Side ?

Earl ofWarwick. My Lord, I do not infift up-
on it; I think I have no need of it.

L. H. St. Your Lordfhip muff judge for your
felf how far it is for your Advantage, to defire

that this Matter fhould be debated.

Earl of Warwick. I donot defire to take up your
Lordfhip's Time, though I am very welladvifed,

that he is a good Witnefs in Law.
Earl of Roch. I apprehended it the Duty of the

King's Counfel to make Objection againft any
Witnefs that fhould be produced by the Prifoner

;

I am loth to give your Lordfhips any unneceffary

Trouble, yet I own, that I am not fatisfied that a
Witnefs fhould be offered and rejected, though the

Objection be not made and argued, by my Lord,
the Prifoner at the Bar : If a Witnefs be offered,

and they think they have an Objection againft

him, if they do infift upon it, it will occafion a

Debate, and then we muft adjourn into the Houfe
of Lords.

L. H. St. It is not infifted upon by my Lord,
as I apprehend. My Lord ofWarwick, Have you
any other Witnefs you would have called ?

Earl of Warwick. I defire to afk Mrs. Amy a

Queftion or two.

then jheflood up.

L. H. St. What does your Lordfhip afk her ?

Earl of Warwick. What fhe remembers paffed

at her Houfe about my Sword, or any Thing.
Mrs. Amy. My Lord, when I came into the

Room where my Lord of Warwick and Captain

French were, in our Houfe, I flood by Capt. French

while his Wounds was dreffing, and I faw my
Lord of Warwick's Sword, and looked upon it,

and the Hilt and all the Shell was full of Blood,

and it ran down to the Bottom ofthe Sword Blade.'

Earl of Warwick. I defire fhe may be afked,

how foon that was after my coming in ?

Mrs. Amy. It was a Quarter of an Flour after

my Lord came in.

Earl of Warwick. I defire fhe may fpeak what
Sort of Sword it was at the Hilt, whether it were

open or clofe ?

Mrs. Amy. Indeed, I cannot fay ; but the HilC

was full of Blood, the Shell of it, and it ran down
to the Bottom of the Blade.

L. H. St. Has your Lordfhip done ?

Earl of Warwick. My Lord, I will only take

notice, that the three Gentlemen that were on the

Qtheff
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other Side, were tried at the Old-Baily, and found

guilty only of Manflaughter •, but now I being on

his Side, and not having any Malice to him, but

always a great deal of Friendfhip, I fubmit it to

your Lordfhips, whether I can be thought any

Ways guilty of his Death ; and I humbly hope

your Lordfhips will hear myCounfel, if you make
any doubt of that.

L. H. St. What is it your Lordfhip would have

Counfel heard to ?

E. of War. To this Cafe, my Lord, Whether
there being fix Perfons, Three of a Side, one is

killed, and I being engaged on the Side of him that

was killed, the three on the other Side have been

tried for the Death of that Man ; whether I, who
was of his Side be equally guilty with them, who
were on the other Side, efpecially, I engaging

particularly with another of the three, that were

-of the other Side : That Queftion I defire my
Counfel may argue, whether I be equally guilty

with them that were on the other Side, and who,
notwithftanding Death happened in the Cafe,

yet were found gailty only of Manflaughter.

L. Godolphin. My Lords, it has been moved by

my noble Lord at the Bar, that his Counfel fhould

be heard about Mr. French's being Witnefs, whe-

ther he fhould be a Witnefs or no-, I think it would

be much for the clearing of the Fa£t one Way or

'other, if the Evidence of that Witnefs could be

heard •, but whether he can be heard, or not,

according to Law, is a Queftion that muft be de-

bated amongft your Lordfhips, after your Lord-

fhips have heard the Counfel on both Sides, and

perhaps the Opinion of the Judges upon their

Arguments ; and therefore I think we muft ad-

journ, to confider whether this Matter ftiall be

argued or no.

L. H. St. What fay you to this Matter, Mr.
Attorney ?

Mr. Att. Gen. My Lords, I fhould agree with

the Motion that is made, if there were any Thing
infifted upon by the Prifoner at the Bar, that

-would bear a Queftion or Argument •, but my
Lord of Warwick himfelf has waved the Objec-

tion, and fo I think there is no need for any Ar-
gument on our Side.

L. Godol. I would agree with the Motion that

was made for adjourning, in order to debate, but

I defire to be thus understood, if he thinks it for

his Advantage, that this Witnefs fhould be heard

for him, which he knows beft, whether it be or

be not ; then 1 do fuppofe your Lordfhips will

adjourn, to confider of it in your own Houfe
amongft your felves ; it will not be proper to en-

ter into the Debate here, nor there neither,, till

you know what Objection the Counfel for the

King make againft this Man's being an Evidence,

and therefore we would know, it is fit to be

known, whether my Lord's waving, or not in-

fiftingupon this Man's Teftimony, be free and vo-

luntary, and abfolute ; or whether it be only in

refpecl to the Trouble it may put the Houfe to

for the Debate.

L. H. St. My Lord Warivick, fome of my noble

Lordsobferve you have defired Mr. French fhould

be examined, and that your Counfel may be heard

to that Point, whether he be by law a Witnefs, or

not ; feveral of my Lords think it reafonable,

C-unfel mould be heard, Whether he be a Wit-
nefs or not & or atleaft, that that Queftion fhould

be confidered amongft themfelves, if infifted up-

on j therefore your Lordfhip is to declare, whe-

ther you do infift upon it, or defire to wave it.

E. of War. I wholly fubmit my felf to your

Lordfhips ; but as I am advifed by my Counfel, I

hope he is a good Witnefs, and 1 defire my Coun-
fel may be heard to that Point.

Mr. Att. Gen. My Lords, in Truth I acknow-
ledge, according to the Method of Law, the Ob-
jection ought to come of our Side, for I think we
have very good Reafonto oppofe that Gentleman's

being a Witnefs in this Cafe, even upon that Ob-
jection which my Lord has made himfelf, upon the

Confideration, that he has been found guilty of

Manflaughter, for the Death of this very Pcribn.

It is true, upon his Prayer, Clergy was aliow'd

him, but the burning of the Hana was refpited,

and he wa's not burnt in the Hand, and he is not

pardoned ; and how far can he be a Witnefs in this

Cafe, is the Objection ; If a Man convicted of

Felony, that is within Clergy, prays his Clergy,

and it is allowed him, but he is not burned in the

Hand, nor pardoned, we apprehend he is no
Witnefs ; and that is the Objection we make a-

gainft his Teftimony to your Lordfhips.

L. H. St. My Lord of Warwick, you hear what
is faid by way of Objection againlt this Man's
being a Witnefs. What fay you to it ?

E. of Warw. For Matter of Law, my Lord?,

I am not capable of fpeaking to it, but I defire

my Counfel may.

L. H. St. That which Mr. Attorney propofes

by way of Objection is Matter of Fact, and the

Matter of Law does not arife till the Fact be fet-

tled, which muft fab within your Lordfhip's own
Knowledge, who produce him as a Witnefs, and
therefore you muft anfwer to that Fact your
felf..

E. of Warw. I defire to know ofyour Lordfhips,
if a Man be convicted of Felony that is within
Clergy, and prays his Clergy, and it is allowed
him, but the burningof the Hand is refpited, and
there is a Warrant for his Pardon ; whether he
cannot be a good Witnefs : That his Clergy was
allowed, and the burning of the Hand refpited,

I have the Record here to fhew.

L. H. St. My Lords, my noble Lord at the

Bar, infifting upon a Warrant tor a Pardon, I

muft acquaint you with fomething that hap-
pened during your Lordfhips fitting here this

Day ; fince I came hither a privy Seal was delive-

red to me, in order to pafs a Pardon for the burn-
ing in the Hand of Mr. French, for the Man-
flaughter for which he was convicted at the Old-
Baily ; fo far I can acquaint your Lordfhips as to

Matter of Fad.
Earl of Warwick. My Lord I am advifed by

my Counfel, that he is a good Witnefs without a
Pardon, or without burning in the Hand.

L. H. St. What fay you, Mr. Attorney, to the
Law ? Now you underftand what the Fact tru-

ly is.

Mr. Att. Gen. Yes, my Lord ; and I do appre-
hend, with Submiffion to your Lordfhips Judg-
ment, That a Man convicted of Felony, tho he
prays his Clergy, and has it allowed him, but is

not burnt in the Hand, nor has any Pardon, can
be no Witnefs.

L. H. St. That is the Cafe upon which you
are to form your Objections : Here is a Man pro-
duced as a Witnefs, who has been convicted of
Felony, within the Benefit of Clergy, has craved
his Clergy, has had it allowed, but has not been
burnt in the Hand, nor pardoned.

Mr;
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Mr. Att. Gen. Then, my Lords, with humble

Submiflion, upon the Matter of Fact fo dated, I

make this Objection, That he is no Witnefs in

Point of Law: He has been convicted, in onere-

fpect, for the very Offence for which the noble

Lord, the Prifoner at the Bar, ftands indicted

:

Tho' not in the fame Degree as the Indictment fets

it forth, yet it is for the fame Fact. Upon this

Indictment Mr. French was indicted at the Seflions

at the Old-Baily, and there he was found guilty of

Man-flaughter, upon which, he pray'd the Benefit

of his Clergy, which was allow'd him, but he was

not burnt in the Hand : Thus Hands the Cafe in

Fact. Now, my Lords, the Allowance of Clergy

of it felf, does notdifcharge the Party from the

Offence, fo far as to fet him Reclus in Curia, and

make him in all refpects a Perfon fit to have the

Benefit and Privileges of zProbus & legalis Homo,

till he has paffed. through thofe Methods of fet-

ting himfelf Right in the Eye of the Law, that the

Law hath prefcribed ; and in order to fet this

Matter in its true Light before your Lordfhips,

it will be neceffary for me to open to your Lord-

ihips, as far as 1 can, the Nature of this Benefit

of Clergy, and what Advantage did accrue to

the Party, by having that Benefit allow'd him,

and likewife what Benefit he had by the Act that

enacted the Burning in the Hand, which was the

Statute of the 4th of#. VII. And by that Act the

Burning in the Hand was to be of no more Effect,

but only to fhew that he had had his Clergy al-

lowed him ; and that unlefs he were within Orders

he fhould have it no more than once. Before

that Act of Parliament, a Perfon might have had

the Benefit of Clergy feveral Times, but that Act
limits it as to Time, that it mail be but once: And
therefore, in order to the having of it known,
whether a Man once had his Clergy allow'd him,

that did not produce his Orders, that Act pro-

vides there fhall be a Mark fet upon him at the

Time of the Allowance of this Clergy, as a To-
ken that it was allowed him, arid he was never

to have it allowed afterwards, but even at that

Time he was to be delivered over to the Ordi-

nary to make his Purgation •, but fince that Act,

feveral Statutes have been made about this Matter.

I (hall mention one that relates to your Lordfhips,

and that is the Statute of Edward the Vlth, which

indeed does Enact, That in cafe where a Peer is

convicledof Felony within the Benefit of Clergy,

he fhall be difcharged without being burnt in the

Hand, but then and thus the Law ftood till the

Statute of 18 Eliz. cap. 7. by which 'tis Enacted,

That after the Burning in the Hand the Prifoner

fhall be delivered to the Ordinary, but he ihall

be difcharged *, by Virtue of which Act, after burn-

ning in the Hand, the Prifoner hath made full Sa-

tisfaction to the Law, without that Sort of Pur-

gation which was before requifite to be made, but

till he be burnt in the Hand, or has his Pardon,

he is not to be difcharged ; it may be he may be

bailed out by the Judge, in order to get a Pardon,

but ftiil he remains mjlatu quo, as to his being a

Witnefs, or any Thing of that Nature •, his Cre-

dit is gone till it be reftored by the King's Par-

don, or his undergoing the Punifhment that the

Law requires; and no Man would fay, that where

©ne lies under a Conviction of Felony undifchar-

ged by burning in the Hand, or Pardon, that he

can be a Witnefs •, he remains juft as he was be-

fore, the Conviction remains upon him, which

difabled him to be a Witnefs ; and that we fub-

mit to your Lordfhips as the Cafe of this Perfon,
Captain French.

Mr. Sol. Gen. My Lords, if your Lordfhips
pleafe to fpare me one Word of the fame Side :

Sure at common Law there would be no difficulty
at all, that a Perfon convicted of Felony within
the Benefit of Clergy, unpardoned, and undifchar-
ged, could be no Witnefs ; and fince thofe feve-
ral Statutes that have been mentioned by Mr. At-
torney, unlefs there be an actual Burning in the
Hand, or a Pardon for that Burning in the Hand ;

fure it cannot be pretended, that one convicted of
Felony can be admitted as a Witnefs. If my Lord
of Warwick does infift upon his Evidence as Mat-
ter of Right, we, for the King, do infift upon it,

that there is no Right at all in the Cafe ; for French
muft be taken to be one convicted of Felony, and
notdifcharged without eitherBurning in the Hand,
or pardon, and then we are fure it cannot be pre-
tended in Law that he can be a Witnefs.

L. H. St. My Lords, the King's Counfel have
ftated their Objection, what is your Pleafure to

have done it ?

Earl of Rivers. I fuppofe, my Lords, that it will

be neceffary to hear what Anfvver my Lord of
Warwick gives to this Objection.

L. H. St. Is it your Lordfhips Pleafure then,

that the Counfel afiigned for my Lord Warwick be
heard what they have to fay to this Matter ?

Lords. Ay, ay, ay.

[T'hen Sir Thomas Powys came to the Bar, and
flood by the Earl of Warwick, and/poke thus.']

Sir T. Powys. May it pleafe your Lord/hips, I

am by the Order of this Honourable Houfe, af-

figned of Counfel for this noble Lord at the Bar,

in point of Law •, and, my Lords, as to the pre-

fent Queftion that hasbeenfpokentoby the King's
Counfel, I am a little furprized to hear it fhould be
wondered at, that my Lord of Warwick fhould in-

fift upon it, that this Gentleman fhould be examin-
ed for him as a Witnefs, becaufe, with humble
Submiflion to your Lordfhips, I think the Autho-
rities of Law will make for the Opinion on the

other Side. Mr. Attorney General fays true, the

firft Statute that was made for Burning in the

Hand, was that in 4 H. VII. before that Time the

Benefit of Clergy, even for Murder, was ufed to

be allowed upon the Prayer of the Party, and he
was thereupon delivered over to the Ordinary to

make his Purgation, and that not only once, but

toties quoties, let him demand it as often as he
would, and as often as he offended it was allow-

ed : This was thought fuch a Privilege as ought
to be reftrained ; that Statute of the 4th otHen. VII.
takes notice that an ill Ufe was made of it, and
therefore does Ordain, That it fhould be allow'd

no more than once, unlefs to Perfons within Or-
ders : And as a Means to know, Whether it had

been before allowed, or not, the Act does direct,

That the Party convicted fhall be burnt in the

Hand, that is all the Act does appoint, it does

no otherwife alter the Cafe ; it does not impofe

it upon the Party as a Punifhment for the Offence,

but only as a Mark of Diftinction, that if ever

he came again before the Court, and being con-

victed of the like Offence, fhould pray the Bene-

fit of Clergy, then upon Inflection it might be

known whether before he had been allowed his

Clergy or not •, and fo ftood the Law without

Alteration as to the Manner of Delivery of the

Cri-
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Criminal over to the Ordinary to make his Purga-

tion, with which the temporal Law, in the Man-
ner of doing thereof, did not intermeddle ; and

therein confided, with refpeft to this Matter, the

Benefit of Clergy. Afterwards, by the Statute of

Edward the Vlth, the Peers were exempted from

the Burning in the Hand •, and then comes the Aft

that we rely upon, which is, that of the 18th of

Eliz. that takes notice of the former Aft of the

4th of H. VII. which only ordered the Burning of

the Hand for the Purpofes aforefaid, but left the

Party to be delivered over to the Ordinary to make
his Purgation •, which was found to be a Matter

attended with many Abufes, and upon the Refor-

mation thought fit to be abolifhed, and taken

away, becaufe it was only an outward Appear-

ance and Shew of Purgation, and was often the

Occafion of very great Perjuries, therefore it is

taken totally away, and by this Aft the Party

mail have the Benefit of Clergy without making

Purgation, as fully as if he had aftually made it.

But, fay they, There is ftill left fomething that

the Law requires, which is, that he ihould be

firit burnt in the Hand, and if he be not burnt

in the Hand, or at leaft pardoned, he is not in

that Condition that the Law calls for in fuch a

Cafe, to fet him Rctlus in Curia : If he be burnt

in the Hand, or pardoned by the King, they

agree on the other Side, that he may be a very

good Witnefs. My Lords, that Aft of Parlia-

ment of Queen Eliz. does impower the Court that

tries the Criminal, and before whom he is con-

vifted, not only to burn him in the Hand, pur-

fuant to the Aft of Hen. VII. but alfo to detain

him in Prifon for a Year after ; but yet I think

that doth not fignify any Thing one Way or other

to reftore him, or not reftore him to his Cre-

dit -, for I think the Burning in the Hand, which

I
is a Mark of Infamy, was never intended as a

Means, any more than Imprifonment for a Year,

of reftoringaMan to his Credit ; it was only to

•fbew he had his Clergy once, and fhould have it

no more. The Allowance of Clergy by the

Statute of Eliz. operates as a Pardon •, only, faith

the Statue, he fhall not be delivered out of Pri-

fon before he is burnt in the Hand, according to

the Statute of Hen. VII. No body can fay, that

the Continuing in Prifon for a Year, which the

Court may order, though burnt in the Hand,
would, as to reftoring of Credit, have operated

one Way or other : But that we infift upon is,

That the Allowance of Clergy fets him right in

Court, fince Purgation is abolifhed, and is the

fame Thing as if he had undergone the ceremo-

nial Parts of a formal Purgation. It is the Al-

lowance of Clergy that makes the Alteration or

Operation in this Cafe, by Virtue of this laft Aft

of the 1 8th of Eliz. for we take it, that he is to

have the fame Benefit of his Clergy, as if he had

been delivered to the Ordinary, and Purgation

had been made ; and now the Allowance of Cler-

gy by this Aft, gives the fame Benefit to the

Party, as Purgation would have done before the

Aft, and he is in the fame State and Condition as

he would have been in Cafe of a Purgation, or of

a Pardon by the King. The Authorities are all

with us. There is a Cafe that is very well known
among the Men of the Law in the fourth Report

of my Lord Coke, Holcroft's Cafe, who was in-

dicated and convicted of Manflaughter, and he

prayed the Benefit of his Clergy, the Judges

thought fit to refpite their Judgment therein, but

his Prayer was enter'd upon Record ; and then
an Appeal being brought againft him, it came to

be a Queftion, How far he had had his Clergy :

For by the Statute of the 3d of'Hen.Vtl. an Ap-
peal will lie notwithftanding a Conviftion, if the
Party have not had his Clergy •, and in this Cafe
it was adjudged, That the Party having prayed
his Clergy, he fhould have the fame Benefit as if

the Court had ordered every Thing to be aftually

executed, which ought thereupon to be done

:

And furely then it can be no Queftion, Whether
a Man fhall be a Witnefs or no, who has had
his Clergy allowed. It is fo entred upon Record,
That the Book was adminiftred to him, and that

he read as a Clerk ; for the Party has done as

much as he can, prayed the Benefit of his Cler-

gy, and had it allowed, and fo it is enter'd upon
Record. The Refpiting of the Burning of the

Hand till the King's Pardon be obtained, fhall

not, fure, put him in a worfe Condition than he
would have been, if he had aftually been burnt
in the Hand. My Lords, I have in my Hand a
Book which is of very great Efteem, and that is,

The Reports of my Lord Chief Jujiice Hobbart,
wherein he declares his Opinion in this Point,

and for whofe Opinion every one of our Gown
ever hath teftified a very great Veneration and
Refpeft ; the Cafe is that of Searle and Williams,

wherein my Lord Hobbart has fpoken fo fully to

this Matter, that I think it ought to put an End
to the Queftion : He fays, the Statute of Eliz. ap-

pointing the Burning in the Hand without Pur-

gation, does operate as a Statute-Pardon to all

Intents and Purpofes, and the Party having now
the Benefit of his Clergy allowed, is in all Re-
fpefts in the fame Condition as if he had been
acquitted : That is the Opinion that he holds

throughout that Cafe : I need not trouble your
Lordfhips with reading all the particular Words
that he ufes, but only thofe which relate to the

Thing now in Queftion, immediately before your
Lordfhips. He delivers his Op'mion,Thatwhofoiver

fpeaks Words of Accufation, reflecting upon a Man
for any Offencefor which he was indicled and conviff-

ed, and had had his Clergy allowed, an Aclion lies as

if he had been totally acquittedfrom it ; 'tis not the

Burning in the Hand, but the Allowance of Clergy',

thatfets him right in his Credit in the Eye of'theLaw»,

and he is thereby in thefame Condition in thatRefpeff,

that he would have been, if he never had had any Con-

viction upon him. Towards the End of the Cafe

his very Words are thefe, Though the Statutefaith,

after burning in the Hand according to the Statute

in that behalf made, hefloall be difcharged, and there

is no Burning in the Hand, that makes nothing ; for
though it be a Cafe where the Hand ought to be burnt,

yet it is not fo effential but a Man may have the Be-

nefit of the Statute, tho* he be not burnt ; the King

may pardon the Burning, for the Burning, even in an

Appeal, is no part of the Judgment, norfo much as in

the Nature of Punifhment, but rather a Mark to no-

tify that he may have his Clergy but once. Thefe are

his very Words in this Cafe ; fo that the Statute

of Queen Elizabeth doth abolifh Purgation, but

gives the Party all the Benefit thereof, as if he

had gone through it, and inftead of delivering the

Party to the Ordinary to make his Purgation, it

fays, he fhall be deliver'd out of Prifon ; but left

it might feem to repeal the Statute of Hen. VII.

as to Burning in the Hand, it adds, Being burnt in

the Hand, according to the Statute in that behalfpro-

vided : By the Statute of Hen. VII. he was firft to

bs
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be burnt in the Hand, and then delivered to the

Ordinary to make his Purgation ; but by the Sta-

tute of Eliz. he is firft pardoned his Crime by

beincr allowed the Benefit of his Clergy, without

makino- his Purgation, and afterwards to be burnt

in the Hand betore he be delivered out of Prifon ;

fo that the Burning in the Hand is only a Con-

dition precedent to his getting out of Prifon, not

to his being reftored to his Credit : The King

may pardon the Burning in the Hand undoubt-

edly, and he has gone a great Way in this Cafe,

for he hath given a Pardon as far as the Privy-

Seal, and that is fufficient to fhew his gracious

Intention of pardoning it throughout ; and if

there be need, we hope it may pafs yet forward.

What we infill on, is not only the Opinion of

my Lord Chief Jullice Hobbart, but he is followed

therein by the Opinion of a Man of very great

Authority, one no lefs eminent than he in his

Profeffion, and that is my Lord Chief Jufticei/a/^,

in a Book of his that is intituled, His Pleas of the

Crown, which is but an Abridgment of what he

intended upon that Subject under the Title of

Clero-y : When he comes to treat of the Confe-

quences of the Allowance of Clergy, and what

the feveral Effects of Clergy allow'd, fhall be, he

fays, it gives him a Capacity to purchafe Goods,

and retain the Profits of his Lands, and reftores

him to his Credit, according to the Cafe I have

mentioned before in Hobbart, of Searle and Wil-

liams •, for that Cafe is particularly in that Book
mentioned and referred to : Therefore I hope

your Lordfhips will make no Difficulty of hearing

this Witnefs; for we think the having his Clergy

allow'd him, is that which reftores him to his

Credit. If they have any other Objections againft

him, I hope we fhall hear it from the King's

Counfel: But if this be flood upon in Point of

Law as an Objection, That though Clergy was

allowed, he was not burnt in the Hand, nor par-

doned ; I would have obferved to your Lord-

fhips, That my Lord High Steward has told you

it is fo far gone towards the Pardon, that the

King has fhewn his Intention to pardon by the

Privy-Seal ; and we hope your Lordfhips will not

let this noble Lord at the Bar fuffer any Preju-

dice, by the not perfecting of the Pardon by ac-

tual patting of the Great Seal.

L. H.St. Mr. Attorney General, what fay you
to the Matters which have been urged ?

Mr. Att.Gen. My Lord, we have dated our

Objection •, we think there is nothing given as an

Anfwer to it, and we fubmit it to your Lordfhip's

Judgment.
Marq. of Hallifax. My Lords, I defire that the

Queftion that is to be decided before your Lord-
fhips, may be fettled truly, what it is.

L. H. St. If there be fix in Company, and one

of them is killed, the other five are afterwards

indicted, and three are tried, and found guilty of

Manflaughter, and upon their Prayers have their

Clergy allowed, and the Burning in the Hand is

refpited, but not pardoned •, Whether any of the

three can be a Witnefs upon the Trial of either

of the other two.

Sir T. Powis. My Lords, with Submiffion,

though he were convicted of the Felony, yet upon
Prayer of his Clergy, that being allowed him,

that reftores him to all the Capacities, we fay,

that he had before the Conviction, and particu-

larly to his Credit; and for that we fubmit our-

felves to your Lordfhips Judgment.
Vol. V.

Marq. of Hallifax. 1 fuppofe your Lordfhips
will have the Opinion of the Judges upon this

Point ; and that mult be in the Prefence of the
Prifon er.

L. H. St. It muft certainly be in the Prefence
of the Prifoner, if you afk the Judges Opinions.

Marq. of Hallifax. But in theft- Cafes, my Lords,
it is ufual to hear the King's Counfel to make a
Reply : I defire to hear what they would fay to
what has been offered by the Counfel for the noble
Lord the Prifoner at the Bar.

Mr. Serj. Wright. My Lords, I did apprehend
that the very Hating of the Objection would have
fet this Matter in its true Light : For in the firft

Place, it is agreed on all hands, That this Mr.
French, that is defired to be a Witnefs, does ftand
convicted of Felony, and by the Law of England,
while that Conviction remains upon him, till he be
either purged or pardoned, he cannot be a Wit-
nefs : By the Conviction his Credit is loft ; and
till he be reftored to his firft Condition, he ftands
not fo clear in the Eye of the Law that he can be
an Evidence. The Counfel for the Prifoner have
objected, That if he either be pardoned, or Clergy
allowed, he is put in the fame Condition as if he
had been acquitted.

My Lords, I muft admit a Pardon reftores to
Credit ; and I muft likewife admit, That Allow-
ance of the Benefit of Clergy, and Burning in the
Hand upon it, amounts in Law to a Pardon, or is

equivalent to a Pardon in this Matter : But the Fact
here is not fo ; for here is neither actual Pardon,
nor any Burning in the Hand : the Benefit of
Clergy was prayed, and allowed ; but that alone
is not fufficient ; there muft be an actual Burning
in the Hand, or a Pardon of that Burning in the
Hand, otherwife it cannot be a Satisfaction in Law,
fuch as fhould put him in the fame Condition as if

he were acquitted. Your Lordfhips have heard
what was faid by his Gracemy Lord High Steward,
That as to the Burning in the Hand, the King
has been pleafed to proceed fo far as to grant a
Privy Seal for the Pardon of the Burning in the
Hand : But your Lordfhips very well know, and
it cannot be infilled on to the contrary, by the
Counfel on the other Side, That it is no Pardon
until it be paft under the Great Seal of England

:

So that here is no actual Pardon ; nor is the bare
Allowance of Clergy, without Burning in the

Hand, equivalent to a Pardon. My Lords, it

muft be agreed, That at the Common Law, Per-

fons that were convicted of Felony, were not re-

ftored to their Credit meerly by allowing the Bene-
fit of Clergy to them ; there was fomething fur-

ther to be done to regain Credit ; the Party con-

victed muft undergo another Trial before the Or-
dinary, which was commonly called Purgation ;

when any Man was convicted of Felony, he was,

upon his Prayer of the Benefit of Clergy, to have
it allowed to him, and if he could read as a Clerk,

his Life was faved. He was not difcharged of
the Felony, and therefore was delivered over to

the Ordinary to be kept in Prifon until he had,

by a Sort of Trial before the Ordinary, made his

Innocence appear, and purged himfelf of the Fact

charged upon him ; and if he could not make his

Purgation, he was to lie perpetually in Prifon ;

and notwithftanding the Allowance of Clergy, and
Delivery over to the Ordinary, yet was not the

Credit reftored, nor his former Capacities ; he

was not a legal Witnefs until he had purged him-

felf of the Crime : It was the clearing themfelves

Z of
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of the Guilt, that reftored fuch Perfons to their

Reputation and Credit, not the bare Allowance of

Clergy: Some Criminals were delivered to the

Ordinary generally •, thofe might make their Pur-

gation: Others were fpecially delivered, or deli-

vered with a fpecial Charge to the Ordinary, not

to admit them to Purgation, Abfquepurgationefa-

cienda : Thefe latter could never be reftored to

Credit, except by the King's Pardon ; for the Li-

berty of Purgation, which was the Means of re-

gaining their Credit, was taken from them •, their

Guilt occafioned their lofs of Credit; taking away

that Guilt doth confidentially reftore Credit a-

gain ; and this Benefit of Clergy was to be allow-

ed as often as any Man had Occafion for it.

Thus the Matter of Benefit of Clergy flood in

Common Law, in refpect of Purgation and re-

ftoring of Credit, till the Statute of 18 Eliz. c. 7.

which was cited on the other Side by Sir Thomas

Potvis; by which Statute Purgation is abfolutely

taken away and kt afide : and the Party being

burnt in the Hand, according to the Statute of 4
H. VII. is appointed by this Statute 18 Eliz. to be

difcharged, and not to be delivered over to the

Ordinary, as was before that time uied. The
delivering over to the Ordinary was in Order to

Purgation, and that by the laft Statute is quite

taken away, and the Party is to have the fame

Benefit by the having the Benefit of his Clergy

and Burning in the Hand, as if he had made his

Purgation ; he fhall be difcharged : It is not his

reading as a Clerk, and that pronounced by the

Oi-ainary,thatgiveshim theBenefit ofaDifcharge,

as if he had been purged of the Crime •, but there

muft be the Burning in the Hand, that is the very

Terms of the Statute upon which he is to be dif-

charged-, that muft actually be done before he can

be put into the fame Condition that he was in be-

fore the Conviction, and confequently make him
capable of being a Witnefs. As for the Cafe of

Searle and Williams, that was cited by Sir Thomas

Powis, that Cafe doth not oppofe in this Matter;

there it was not needful to burn the Perfon con-

victed-, he was a Clerk in holy Orders, and by

Law exempt from Burning in the Hand : fo it was

not needful to burn him, the Statute of 18 Eliz.

not requiring any Perfon to be burned in the Hand
that were not fo liable before then. The moft

that is faid in that Cafe by the Chief Juftice Hob-

. hart is, That in Cafe where the Hand ought to be

burnt, it is not eflential ; but the Party may have

the Benefit of the Statute, i. e. be difcharged with

out Burning, and the King may pardon the Burn-

ing -, and no doubt if the King pardons the Burn-

ing, it is as good and effectual as if the Hand had

been actually burnt. The King might pardon the

whole, and confequently any Part; the Pardon of

the Punifhment fupplies the Effect of it; no Quef-

tion but a Pardon may fupply the wantof Burning

in the Hand. Chief Juftice Hales in his Book of

Pleas of the Crown, Fol. 240. which I have here, fays

exprefly, That Burning in the Hand is now,fince

the Statute, 18 Eliz. the Confequent upon the Al-
lowance of Clergy, which hath this Effect: Firft,

Ir enables the Judges to deliver him. Secondly, It

reftores him to former Capacities. Thirdly, It

reftoreshimto his Credit, and fo it puts him in the

fame Condition as if he were acquitted. What is

it that hath this Effect? The Allowance of Clergy,

and Burning in the Hand : There is not to be a De-
livery of the Criminal till all be done which is re-

quired by Law : The Law requires that the Party

be burnt in the Hand, or that the King do pardon
the Burning in the Hand, before the Party be dif-

charged; and, with humble Submiffion, it was ne-
ver yet pretended, that any Perfon could have the
full Advantage of the Benefit of Clergy, fince the
Statuteof 4 H. VII. till he was burnt in the Hand,
or the Burning in the Hand was pardoned. Now,
my Lords to apply this to the Cafe in Queftion;
it is on all Hands admitted, That Mr. French was
convicted of Felony and Manflaughter, and is nei-
ther burnt in the Hand, nor pardoned ; but he has-

prayed the Benefit of the Clergy, and has had the
Book given to him, to try if he can read, and he
certify'd he can read ; this is all that is done. I
think it cannot be pretended he ought to be dif-

charged until he is burned in the Hand, or that
Burning pardoned, as the Act requires; and if the
Reading as a Clerk without Burning in the Hand,
or Pardon of it, be not fufficicnt in Law to entitle

him to be difcharged, why mould it be fufficient

to reftore his Credit ? The whole together works
the Difcharge and reftores the Party. In the
Cafe of Burroughs and Holeroft that has been cited,

there a Man was convicted of Manflaught r, and
prayed his Clergy ; the Court did not allow his

Clergy, but did advife upon it. This was held
fufficient to bar an Appeal ; for if Clergy had
been allowed, it had clearly been a good Bar; and
the Act of the Court in advifingupon the Prayer,
and not allowing Clergy where it ought to be,

fhall not prejudice the Party convicted, but he mall
be in the fame State as if the Clergy had been actu-

ally allowed : But that has no likenefs to the Cafe
now before your Lordfhips; for here it is not pre-
tended that Mr. French ever defired to be burnt in

the Hand, but that was refpited in Favour to him,
which was done with Intention, it feems, to get
the King's Pardon for the Burning of the Hand,
which is not yet obtained, and confequently I take
it he is not entitled to that Benefit which the
Law would give him, if he was either pardoned or
burned in the Hand; he is not fully difcharged
of the Conviction, and therefore I think he ought
not to be admitted as a Witnefs.

L. H. St. What is the Refolution your Lord-
fhips pleafe to take upon this Matter ? Is it your
Lordfhips Pleafure to have the Opinion of my
Lords the Judges, who are here prefent, upon
this Point ?

Lords. Ay, ay, by all Means have the Judges
Opinions.

L. C. J. Treby. Two Things have been men-
tioned at the Bar, which, I think, ought to be
laid out of the Queftion.

1. The Confideration ofa Peer, with refpect to
burning in the Hand.

I fuppofe it is not (I am fure it ought not
to be) infinuated, that, if any of your Lord-
fhips Degree mould have the Misfortune to fall

into the like Condition as the Gentleman now
produced, viz. to be once convict of a clergy-
able Felony, there could be any Doubt of receiving
fuch Peer, as a Witnefs, without his having been
burnt in the Hand. Certainly there could not ;

For the Statute of 1 E. VI. exempts the Peers from
fuch Penalty, and virtually repeals the Statute of

\H. VII. as to lb much. And theScatuteof 18 Eliz..

requires burning in the Hand only, according to

the Statute in that Behalf (before) provided. And
theri being no Statute then or now in Force, to

fubject Peers to fuch Brand ; there are, in fuch Cafe,

upon
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upon the allowing the Benefit of the faid Statute

of E. VI. which is as much as Clergy without

reading or burning) freed from Difcredit and other

Penalties of the Felony, as much as Commons are

by having Clergy formally allowed and being

burnt.

2. Here hath been Mention of a Pardon of the

burning this Gentleman in the Hand ; and, it

fcems, the Proceeding hath been fo far as to pafs

the Privy-Seal. I do not queftion the King's par-

doning of the Burning's being as effectual as the

Party's undergoing it. But, I fay, Here is no

Pardon (though great Preparation for one.) For,

the Sign Manual, the Signet, the Privy Seal, are

but Warrants in fuch Cafes, and countermand-

able. But, it is the great Seal that fpeaks the

King's laft and irrevocable Intent, and paffeth

the Pardon (or other l'ke Thing) to be granted.

And that hath not been obtained here.

Now the Queftion is cleared, I take it to be

this i
Whether this Commoner, being convicted

of Felony, and having his Clergy allowed, but

being unburnt and unpardoned, fhall be received

and allowed to be a Witnefs ?

I am of Opinion he ought not.

For (whatever Quality or Credit he might per-

fonally be of) he is, by being and remaining a

Felon convict, render'd infamous in the Eye of the

Law. Upon the Conviction, he loft, by the In-

tendment of Law, that Credit which is neceffary

to a Witnefs ; and is not reftored to it by the

bare allowing of Clergy ; but is in the State as

a Felon convict would have been, before Pur-

gation, at Common Law.

Clergy or (more properly called) Benefit of

Clergy, is an antient Privilege, whereby a Clerk

charged with Felony was difmiffed from the Tem-
poral Judge, and delivered in Cuftody to his Or-

dinary, before whom he was to purge himfelf, if

he could, of the Offence ; and if he failed in his

Purgation, he was to remain in the Ordinary's

Pnfon.

I mean generally •, and I think it not proper

to this Occafion, to difcourfe of the fpecial Cafes

wherein the Delivery to the Ordinary was abfque

Purgatione.

This Privilege took its Root originally from a

Conftitution of the Pope, exempting the Perfons

of the Clergy from the fecular Jurisdiction. This

the Canon-Law is full in. But that Law was

not throughly received here in England. And this

Matter was moulded, ordered, and altered by

our Common and Statute- Law.
For Inftance. The Canon-Law gives the Pri-

vilege only to Men in holy Orders : Our Law, in

favour to Learning, and the Defire of the Englifh

Bifhop, extended it to Lay-Clerks, as an old Sta-

tute calls them, i. e. any Layman, that, by Rea-

fon of his Ability to read, was (other Circum-

ftances concurring) in a Poffibility of being made
a Prieft. On the other Side ; That Law would

not fuffer the Clergy to be tried before fecular

Judges : But, ours hath, for feveral hundred

Years, Subjected them to fuch Trial.

But the Common Law was ever clear in this,

That when a Man was convicted of Felony, though

by the allowing of Clergy, his Life, Land, and

Blood were faved, yet, That Conviction laid him
under divers Penalties and Forfeitures, fome ab-

folute, others limited and determinable.

He forfeited all his Goods and Chattels, which

Vol. V.

he had at the Time of his Conviction, Abfolute-
ly •, not to be reftored by Purgation or Pardon.
He alfo forfeited and loft, i. His Liberty, being

to continue a Prifoner. 2. His Capacity of pur-
chafing more Goods or Chattels, and of taking
and retaining the Iffues and Profits of his Free-
hold Land to his own Ule. 3. His Credit, fo as
not to be a Witnefs, Juror, fcfr. Under thefe
three Penalties he remained till his Purgation

:

But, by that, they were determined. As foon as
he had made his Purgation, he was reftored to
his Liberty, Capacities, and Credit.

Purgation was the Convict's clearing himfelf of
the Crime, by his own Oath, and the Oaths or
Verdict of an Inqueft of twelve Clerks (as Com-
purgators.) The Proceeding was before the Or-
dinary. And, for the Manner of it, old Books
fpeak of their making Proclamation for Perfons
to come in againft his Purgation, and of their
enquiring into his Life, Converfation, and Fame,
and ofother Formalities. In all which, feveral other
Statutes fay, there were great Abufes. But it is

certain, that, upon his Acquittal, the Ordinary
pronounced him innocent, and abfolved from In-
famy. And thereupon he was difcharged from
the Imprifonment, Incapacities, and Difcredit in-
cident to the Felony.

The Statute 4 H. VII. brings in a new Thing,
appointing that every Perfon convict of Felony,
fhould be marked in the Hand by the Goaler in
open Court, before he fhould be delivered to the
Ordinary. And this was partly that they might
tafte of Corporal Punifhment ; but, principally,
to notify that they had had their Clergy. For,
the fame Statute, taking notice that Men were
emboldned to commit Murder, Rape, Robbery,
and other Felonies, becaufe they had the Benefit of
Clergy Mies quoties, ordains that no Perfon, who
was once admitted to that Benefit, fhould ever
have it again for a foliowing Offence, unlefs he
were within Orders, and produced his Letters of
his Orders, or a Certificate of them.

For this A£t, Perkin IVarbeck in his Declaration
againft H. VII. brands him as an execrable Break-

er of the Liberties- and Francbifes of holy Church.

Then comes the Statute 18 Eliz. c. VII. which,
for fo much as concerns this Queftion, I defire to

read.

It is in thefe Words,

For the avoiding of fundry Perjuries and other

Abufes in and about the Purgation of Clerks Convi£lt

delivered to the Ordinaries , Be it enacled, that every

Perfon whichfhall be admitted and allowed to have the

Benefit or Privilege ofhis Clergy,fhall not thereupon be

delivered to the Ordinary, as hath been accuftomed, but

afterfuch Clergy allowed, and burning in the Hand ac-

cording to the Statute in that behalfprovided [meaning
that of 4 Hen. WX-Ifhall forthwith be enlarged and

delivered out of Prifon by the Juftices before'whom fuch
Clergy fhall be granted, that Claufe not with/landing.

Then there follows a Provifo to this Effect,

Provided neverthelefs, andbe it enaRed, that the

Juftices beforewhom any fuch Allowance of Clergyfha 11

be had, may for the further Correclion of'fuch Per-

fons, detain and keep them in Prifon for fuch conve-

nient 'Time as the fame Juftices in their Difcretions

fhall thtnk convenient, fo as the fame do not exceed

one Tear's Imprifomnjent

.

Z 2 This
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This Statute refers to that ofH. VI I. and follows

the Order of it ; As that appointed that the Con-
vict fhould be burnt before he fhould be delivered

to the Ordinary to have the Benefit of Purgation,

So this of 1 8 Eliz. appoints that he fhould be burnt

before he fhall be difcharged by the Juftices, and

have the Benefit thereby intended (inftead of Pur-

gation.)

The Counfel for the noble Lord at the Bar fay,

that the Allowance of Clergy by virtue of this

Act, freeth this Man, and makes him Reffus in

Curia ; as if he had made his Purgation : and that

by this Statute he is firft pardoned his Crime, by
being allowed the Benefit of Clergy, without

making his Purgation ; and afterwards to be burnt

in the Hand before he be delivered out of Prifon ;

and fo the Burning is a Condition precedent to his

getting out of Prifon, not to his being reftored to

his Credit.

But I am to feek for any Ground for this Notion

in this Statute. It doth not require Clergy to be

allowed, nor give any new Virtue or Operation to

it, when allowed. It fuppofeth fuchaThingto
be by virtue of the Common Law : But there it

leaves it, if there be nothing more done. It is one

Claufe confifting of two Parts ; 1. Negative ; He
that is allowed his Clergy, fhall not be delivered

to the Ordinary. 2. Affirmative ; But after that,

and burning in the Hand, fhall be delivered by the

Juftices.

Now, If it had flopped at the firft Part, it had

been fo far from pardoning or reftoring any Clerk

Convict, that it had put all into the fame Condi-

tion that thofe were who were without Purgation,

•viz. to be perpetually imprifoned, and infamous.

Indeed, it had not been reafonable to take away
fuch a Privilege from the Subjects, without fome
Recompence ; and therefore it did not ftop there

:

But proceeds to the 2d Part, and provides that

thofe who before were delivered to, and by the

Ordinary, fhall now be delivered by the Juftices.

But withal, it declares when, and upon what

Terms, viz. After Clergy allowed, and burning

in the Hand. And this is a Satisfaction to be given

to the Law, before they fhall have the Benefit of

it.

I agree, if this Convict had made that Satisfaction

to the Law, he might have been a Witnefs •, for,

in that Cafe, he would have been freed from his

Difcredit by virtue of the laft Words of the faid

Claufe. 'Tis true ; theWords are only [pallforth-

with be enlarged and delivered out of Prifon by the

Juftices'] which literally import nothing but re-

ftoring his Liberty. But under this prime Inftance,

are implied and intended all other Particulars

which a Convict. might be difcharged of by means

of Purgation. It was never the Intent of the Sta-

tute merely to.fet him at large, and leave him a

Felon Convict. But when it is faid delivered^ 'tis

meant delivered free, freed from.all incident fur-

ther Penalties, as he might have been if delivered

upon Purgation. This is a -reafonable Conftruc-

tion ; to a Man that obferves the Oppofition in the

Words, the Senfe will appear to be as if the Law-

makers had faid, that inftead of being difcharged

a Culpa £5? Posna by the Ordinary upon a tedious

Proceeding to Purgation, he fhall now be fo dif-

charged by the Juftices, forthwith.

And thisalfo is neceffary to vindicate the Juftice

of this Law ; for, fince it takes from him the Means

he had of regaining his Credit, it is but juft it

fhould reftore to him by this Way.

'Tis objected, -that it may as well be faid that

he fhall not be reftored to Credit till he have fuf-

fered Imprifonment, nor exceeding a Year, as that

he fhall not be reftored till burnt. But that re-

ceives an eafy Anfwer ; for, if it were fo, it

would not avail this Perfon. But, I take it to be
otherwife. A Convict is difcharged from Imprifon-
ment and all other Penalties incident to the Con-
viction, forthwith upon the burning in the Hand :

But if there be a Commitment made by virtue of
the Provifo, it is a collateral and a new Thing,
and the Party is not then in Prifon by virtue of
his Conviction, but by a frefh exprefs Order of
the Judges, made upon the Heinoufnefs of the Cir-

cumftances appearing on the Evidence. They
may, and generally do, forbear to commit at all

:

And when they do, it may be for a Month or
two, at their Difcretion. The Provifo calls it a
further Correction.

As to the Manner in which this Statute works
this full Difcharge, it hath been difputed whether
it be by Supply of Purgation, or rather by a kind
of Statute- Pardon. But, I think, that by Force
of the Statute the Party is purged and freed of the

Felony, and all Penalties incident to it, in Nature
of a Pardon.

In what Manner foever the Statute works it, 'tis

manifeft that it doth it not but upon a Condition
precedent, viz. After Clergy allowed, and burning
in the Hand. Now, this Perfon hath his Clergy
allowed, but is not burnt in the Hand, (nor has

any Pardon for it) and therefore is not yet inti-

tled to the Benefit of this Statute. My Lord's
Counfel fay he is, becaufe he hath his Clergy al-

lowed. But, that is claiming the Advantage
upon the performing of one Part of a joint Con-
dition, which ought not to be had but upon per-

forming both. They might as well have pretended
to it before the Performance of either; The Statute

fays, after both Clergy and Burning. They fay

alio, that this Burning is no Part of the Judg-
ment, as hath been held in the Cafe of an Appeal.
Be it fo : But, I fay, 'tis a Part of the Condition

in this Statute.

There is no Cafe in our Books againft this

Opinion. (But, on the contrary, there are Au-
thorities for it.)

Holcrofts's Cafe is in no fort applicable to this

Cafe ; as was truly obferved by the King's Ser-

jeant.

The Opinion of my Lord Chief Juftice Hob-
bart in SearI and Williams'% Cafe, rightly confi-

dered, confirms this. I have borrowed the Book
from the Gent, at the Bar, and read it. He
faith exprefsly, that where a Convict is liable to be
burnt in the Hand, he is not difcharged and re-

ftored without it •, becaufe the Statute fays, After

Burning : But from thenceforth the Statute frees

him from all further Punifhment. But, he
faith, that where he is not liable to Burning, he
fhall have the fame Benefit immediately upon the

Allowance ofClergy only. So itwas in the Cafe be-

fore him; which was that of a Clerk in Orders: For^
Searl was a Clergyman, Parfon of Heydon German
in Effex, and convicted of Manflaughter. So it

is, he fays, in cafe where the King pardons the.

Burning. And the laft Words in the Cafe

clearly fhew his Meaning, viz. where the Sta-

tute fays, after Burning, it imports where Burn-
ing ought to be, &c.
To me the Law is evident. A Peer fhall have

this Benefit, without either Clergy or Burning.

* •
* A
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A Clerk in Orders, upon Clergy alone without

Burning. A Lay-Clerk, not without both.

As I remember, there hath been but one Au-

thority more mentioned, and that is of my Lord

Chief Juftice Hale, in his Summary of the Pleas of

the Crown ; I have got hither that Book alfo. To
my Underftanding, he plainly declares the fame

Opinion, and cites the beforementioned Cafe of

Searl for Proof of it. His Words (fo far as they

relate to this Matter) are thefe ; i

What the Effecl of Clergy allozved ?

In ancient Time the Confequent was Delivery to the

Ordinary, either to make Purgation, or abfque Pur-

gatione, as the Cafe required.

But by Stat. 18 Eliz. c. 7. Now only burnt in the

Hand, which hath thefe Effects,

1. It enables the Judge to deliver him out of

Prifon.

2. Itgives him a Capacity to purchafe Goods, and

retain the Profits of his Lands. FoxleyV Cafe,

5th Report.

3. It reftores him to his Credit. Plob. SearlV

Cafe.

The Word [which] ufed here (whatever elfe it

do, or do not refer to) doth certainly refer to

the next Antecedent, that is, Burning inthe Hand;
and the two Books which this moft learned Judge
cites, are full Authorities that 'tis this Burning

which enables the Court to deliver him, and that

that Delivering which is then due to him is, by

good Conftrudion, in lieu of a Pardon, which re-

ftores him to his faid Capacity and Credit.

To conclude: This Condition precedent, up-

on which the Reftitution of this Perfon's Credit

depends, is not performed (by his undergoing the

faid Punifhment) nor difcharged (by the King's

pardoning it ; ) and therefore he is not a legal

Witnefs.

Earl of Rochefter. If the reft of my Lords, the

Judges, be of the fame Opinion, fo-, and I hope

you will not oblige them to deliver their Opi-
nions at large, to take up your Lord mips Time
with Arguments of any length •, for the Matter
has been, I think, fufficiently debated.

Lord Chief Baron*. My Lords, I

a sir Edward am °f £he fame Opinion.

Ward. Mr. Juftice Nevitt. And fo am I.

L. H.St. My Lord of Warwick,
Have you any Thing more to fay to this Quef-

tion?

Earl of Warwick. No, my Lord.

L. H. St. Then what is your Lordfhips Plea-

fure? Is this Man to be admitted a Witnefs, or

not ?

Lords. No, no ; we think, by Law, he can't

be a Witnefs.

L.H. St. My Lord Warwick, my Lords are of

Opinion, That thisPerfon cannot be admitted as

a Witnefs for you.

Earl of Warwick. My Lords, I fubmit to your

Lordfhips Judgment in the Matter.

Earl of Nottingham. My Lords, I am very glad

your Lordfhips have had this Matter debated by
the Counfel, that fo it might be fettled : All my
Lords the Judges that are here, it feems, are of

Opinion, that this Man can be no Witnefs, and
therefore his Teftimony muft be rejected. But

there is another Propoial that I have to make to

your Lord/hips of a Point that I think ought to

be confidered of: My noble Lord at the Bar did

fuppofe that he had proved before ycur Lord-
fhips, that he went into the Field to fight on the

Side of the Party that was killed, but not on the

other Side •, and indeed, that he went not to fight,

but to prevent a Quarrel; andthereuponhedidltarc

a Queftion, Whether it fnould not be a Preemp-
tion in Point of Fad and Law, that he, being on

the Side of the Party that was killed, fnould not

be reputed innocent of his Death ? Now, I con-

fefs, upon the Starting of this Objection, I doubt-

ed of it, Whether if any one were prefent at the

Killing of a Man, where feveral People were en-

gaged in fighting, on whatSidefoever fuch a Per-

fon were, either on the Side of the Party that was

killed, or on the other Side, yet whatfoever

Crime it was in thofe that killed him, it was the

fame Crime in thofe that were prefent at the

Action. My Lord of Warwick did defire, that his

Counfel might be heard upon that Point ; if there

be any Queftion with your Lordfhips in that Cafe,

and my Lorddefires his Counfel may be heard to

that Matter, it may occafion a Matter of Debate,

which cannot be in this Place openly, but muft be

between your Lordfhips among yourfelves : In-

deed, I think it reafonable, that Counfel fhould

be heard upon the Cafe.

L. H. St. My Lords, I think you are not arri-

ved at that Queftion yet; you are not to take for

granted any Part of the Fact, but are to debate

among yourfelves, after the Proof is over, what

that Proof does amount to.

Earl of Rochefter. Indeed, my Lords, I hope

you will not fuppofe any Thing, and fo take it tor

granted, that may occafion any Debate, becaufe

that is not to be done here in this Place, but we
muft adjourn to another Place for it : The bare

putting of a Cafe by a Prifoner at the Bar, does

not make that to be the Cafe truly in Point of

Fact ; for as far as I heard and underftood the

noble Lord's Propofal at the Bar, what he defired

to have his Counfel heard to, was, That he being

One of Six that went into the Field, but going

with a Defign to part them, and not with any In-

tention to promote the Quarrel, could not be in

equal Degree of Guilt with thofe that were on

the other fide, who killed the Party ; but now
my Lords, I take it, it is far from being granted

on the other Side, that that is the State of the

Fact; nay, my Lord himfelf owns that he was in

the Field, and that he was engaged in the Com-
bat with Mr. James ; and then the Queftion muft

be that is to be debated, Whether a Party that is

concerned in a Quarrel where a Perfon is killed, is

in equal Degree guilty with thofe that were on the

other Side againft the Perfon that Was killed ?

And then the Queftion would be far different

from what it would be otherwife, and as his

Lordfhip didpropofe it ; and if there be a doubt

in Matter of Fad, that ought to be fettled here

in this Place, that afterwards it may be confidered

in another.

Earl of Nottingham. My Lords, I cannot but

agree with that noble Lord, That the Matter of

Fad ought to be fettled, and then if any Debate

arifes thereupon, your Lordfhips are to return to

your own Houfe, and there to debate what is your

Judgment upon that Matter of Fad: But what

foever Motion is made by the noble Lord at the

Bar, wherein he defires to have his Counfel heard

that I fuppofe may be confidered here ; and this

Point
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Point having been flatted by my noble Lord at the

Bar, as a Point of Law, and not of Fact!,- 1 defire

to remind him of it, to know whether he does

infift upon it ; if he does not move to have the

Matter argued, then there is an End.

L. H. St. My Lords, I clo not think you will

hear Counfel upon a Matter of Fact, and therefore

it is not ripe (till the Fact be fettled) for you to

hear Counfel.

Earl of War-wick. My Lords, I humbly pray

That you will hear my Counfel as to that Point.

L.H.St. My Lord, this is a Matter of Fact

undetermin'd, and not a Matter of Law: What
Opinion their Lordfhips will be of, when they have

confidered the Proofs as to the Fact, is one Step;

when that is over, it will be the proper Time, if

any Doubt be remaining with their Lordfhips, in

Point of Law, to hear Counfel ; but upon bare

Matter of Fact Counfel is not to be allowed.

Earl of Rochefter. My Lords, if there be any

Debate among the Lords, Whether it be a Matter

of Fact, or a Matter of Law, we muft go up to

our own Houfe ; but upon any Point of Law,
where Counfel is to be heard, it muft be in this

Place, in the Prefence of the Prifoner, and after-

wards your Lordfhips will debate it among your

felves.

Earl of Nottingham. I hope, my Lords, the

Counfel would not ftate the Cafe otherwife than

as it is really in Point of Fact; nor can this noble

Lord hope, that any Thing will make an Im-
preffion upon my Lords, but what from the

Fact rightly ftated, is fupported from the Evi-

dence ; and that which my Lord propofes, is

to have his Counfel heard to a Matter of Law,
which your Lordfhips will be Judges of after you

have heard it, whether there be any Weight in

that which he fuppofes to be his Cafe, That a Per-

fon aflifting in a Combat on the Side of him that

is killed, is in equal Degree of Guilt with them

that are on the other Side ; that poffibly, if the

Fact be agreed, may be a Point fit to hear Coun-

fel to, before your Lordfhips go to debate it among
yourfelves.

Duke of Devonfiire. If I am not miftaken, my
Lord of Warwick owns his being one of them that

fought," for he has offered WitnefTes to prove,

That he received a Wound in his Hand by fight-

ing : If my Lord of Warwick thinks, that there is

a Differencebetweenhisbeingon Mr, Coote'sSide,

and theirs that were on the other Side, and would

have his Counfel heard, how far it will difference

his Guilt, and the Nature of the Crime, from

what it was with them on the other Side, I can-

not think that can be to any great Purpofe to have

that argued ; but if your Lordfhips pleafe, you

may hear his Counfel what they have to fay to

that Matter ; but otherwife, I cannot think, but

that his Lordfhip will acknowledge the Matter

of Fact, that he was engaged in the Quarrel.

Earl of Peterborough. My Lords, I defire, if this

be a Point, that my Lords Counfel fhould be

heard to, that it fhould be ftated as a Point of

Law, and then your Lordfhips will confider

of it.

L. H. St. As well as I could apprehend it, as it

was offered by my Lord ofWarwick, this was what

he defired to have his Counfel heard to : Tho' the

Perfons engaged in the Qjarrel on the oppofite

Party to Mr. Coote have been tried, and found guil-

ty of Manflaughcer, yet he is not in equal degree

jofGuiliwiththem,hebeingengagedon Mr. Coot e's

Side, and therefore his Lordfhip's Cafe differs from
theirs who fought againft Mr. Coote. This Point

he would have argued by his Counfel before your
Lordihips, as a Matter of Law founded upon the

Fact; now the Fact of the Cafe muft arife from
the Evidence as it has been given, which has not

yet been debated or fettled by your Lordfhips, and
till that be agreed to be the Cafe, no Queftion of
Law does properly arife.

Duke of Leeds. My Lords, if poffible, I would
put this Matter into its true Method ; for indeed

I think we have been all this while outof the Way.
The noble Lord at the Bar has defired to have his

Counfel heard; thisHoufe hasallow'd him Counfel

in Matters of Law; I would defire that the Coun*
fel would ftate the Cafe foto your Lordfhips, that

it may appear to be a Cafe fit to be argued, that

fo it may receive your Lordfhips Judgment there-

upon. My Lords own bare propofing of fuch a

Thing, will not be enough to encline your Lord-
fhips to be of Opinion, perhaps, one Way or

other; but I would pray your Lordfhips, That
you would direct the Counfel that are affign'd for

my noble Lord at the Bar, to propofe that to your
Lordfhips as a Point of Law that he ought to in-

fift upon. I think it is apparent to every Body,

that no Point of Law can arife but upon Matter

of Fact, which is agreed to be proved in any Cafe;

now the Proofs of the Fact we have heard ; now,
that which I would propofe to your Lordfhips is,

That inftead of hearing his Counfel to argue in

point of Fact', what is not yet agreed upon to be

the Fact, they fhould ftate fuch a Point of Law as

they would argue upon ; and then whether you
would think it a Point of Law, or not a Point of

Law, we muft go into another Place, where it

may be debated, whether it be fuch a Point of

Law as that Counfel fhould be heard to it.

Earl of Peterborough. My Lords, I hope you

will forgive me forinterpofing in this Matter, buc

that which I have to fay to it is this : I am far

from giving any Opinion as yet, as to the Matter

of Fact, whether my Lord of Warwick was Mr.
Coote's Friend or his Enemy; I know it is not a

proper Place for that Matter to be debated in :

But my noble Lord at the Bar defires to have his

Counfel heard upon that Point, as if the Fact was

agreed : Truly, till the Fact be agreed, I quef-

tion whether we can give any Judgment or Opi-

nion one way or other. If I obferved aright, the

Evidence for the King aimed at fomewhat elfe: I

fhall not fay what my Opinion now is, till we come
to debate it amongour felves; but here is a Defire

of having Counfel heard, but there isno Queftion

of Law ftated, but it depends upon a Matter of

Fact which is not yet determined by your Lord-
fhips, before whom the Confiderationof both Fact

and Law doth lie, Whether a Perfon that is en-

gaged on the Side of the Party that's kill'd in a

Quarrel, where feveral Perfons on both Sides are

concerned, be as much guilty as thofe that are con-

cerned on the other Side.

Marq. of Norm. My Lords, I do fuppofe that

you may hear the Counfel to ftate the Queftion,

without your determining any Thing upon it, as

to your Opinion one Way or other ; for your

hearing of Counfel, is only in order to prepare your
Lordfhips for the Debate among your felves, if

there remains any Doubt with you. It feems my
noble Lord at the Bar has propofed that his Coun-
fel fhould be heard : If the Counfel will ftate the

Point to be argued upon, your Lordfhips may here

con-
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confider, Whether it be fuch a one as it is fit to

hear Counfel to ; then, no doubt, you will hear

Counfel to it. This, I fuppofe, you will hear from

them, or otherwife your Lordfhips will not think

fit to give your felves the Trouble to go and de-

bute that which is no fettled Queftion to be deba-

ted of.

Earl of Rochefter. My Lords, I am afraid, of

Neceffity, you muft adjourn to your own Houfe,

for I find my Lords are here arguing one with

another; fome are of Opinion, That the Counfel

fhould ftate the Queftion, that they fhould be heard

upon; others of my Lords are of Opinion, That

it is only a Matter of Fact, not a Matter of Law,

upon which Counfel fhould be heard ; then it muft

be debated between your Lordfhips, which is not

proper for to do here ; therefore I would humbly

move your Lordfhips, that you would adjourn to

your own Houfe.

Earl of Peterborough. I fuppofe your Lordfhips

will be pleafed to enquire of the Counfel, Whe-
ther they do infift upon this Point.

L. H St. My Lord Warwick, if your Lord-

fhip infift that your Counfel fhould be heard upon

the Point whichyou have offered, it feems there is

fuch a Difference of Opinion among my Lords,

that for the Debating of what fhall be done in the

Cafe, my Lords muft adjourn ; but if you do not

infift upon it, they will go in the ordinary Method,

to confider of the Evidence thar has been given,

after it is fum'd up on both Sides ; for if you have

no more Evidence to offer, you are to make your

Obfervations upon the Evidence that has been

given.

Earl of Warwick. I fubmit it, upon the whole

Matter, to your Lordfhips, Whether my Counfel

can be heard, or not, to that Point ; how tar, I

being of Mr. Coote's Side, can be guilty of his

Death.

L. H. St. That is a Matter of Fact which is not

yet determin'd, and therefore the Queftion which

you fuppofe to arife upon it, is not yet ripe to be

refolved. If you have no other Witneffes to pro-

duce, that which remains, for I think I may pro-

perly acquaint you with the Method of Proceed-

ing, is, That you are now on your Part to fum

up the Evidence that has been given, which is

your own Work, as not being allow'd Counfel as

to Matter of Fact; you are at Liberty to make
fuch Obfervations as you may think for your Ad-

vantage upon the Evidence, and fo to clofe your

Defence.

Earl of Warwick. My Lord, I fubmit it upon

the whole Matter to your Lordfhips,

L. H. St. Mr. Attorney General, my Lord of

Warwick fubmits the Matter, as it has been prov'd,

to their Lordfhips, without any fumming up ofthe

Evidence; you who are of the King's Counfel, if

you think fit, will fum up the Evidence on yours,

in order to their Lordfhips Confederation of it:

This you know is the Time for doing it. Make
-Proclamation for Silence.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, my Lord
High Steward of England, his Grace, does ftraitly

charge and command all manner of Pcribns here

prefent, to keep filence, upon Pain of Imprifon-

ment.

L. H. St. Gentlemen, you that are of the King's

Counfel, now is your Time to fum up the Evi-

dence for the King.

Then Mr. Sollicitor * began to fum up
the Evidence, but his Voice was fo

a s'r Jolm

low, that he could not be heard by
Hawles

;

the Lords that fat at the upper End of the Houfe,

D. of Leeds. My Lords, I think it of fo great
Importance to have a true State of the fact and
Evidence laid before us, and that we may hear
what the King's Counfel do fay at the Summina
up of the Evidence, that if my Lords be of m?
Opinion, we fhall be very defective to know what
Judgment we give when we come to give Judg-
ment, unlefs we are thoroughly apprized of the
Matter of Fact and the Proofs. I confefs I am o-'o-

ing to move that, which is a Thing not accord-
ing to the Orders of the Houfe, but much without:
the Rules of the Houfe, That the Counfel fhould
be heard in any other Place but where they are
at the Bar of the Houfe; this is contrary indeed'
I acknowledge, to the Orders of the Houfe, and
fo my Motion is irregular ; but yet, in order r

our Satisfaction, that we may be enabled to hear
what the King's Counfel do fay to us, efpecially 'in

fumming up the Evidence, I cannot but offer this
to your Lordfhips ; for we can no more hear the
Counfel here, than if we were quite out of the
Houfe: Whether therefore your Lordfhips will
pleafe to order, that any Perfon that has a ftror.g-
er Voice fhould fum up the Evidence; or whether
you will difpenfe with the Orders of the Houfe fo
far, as that Mr. Solicitor may come to the Clerk's
Table, or fome other Place within the Houfe, with
he may be ffeard by all, I muft fubmit it to your
Lordfhips. It would be a great Satisfaction for
us to hear him, in order to our Judgment ; but I
acknowledge in this I do make an irregular Mo-
tion, as to the Orders that are ufually obferved
by your Lordfhips : But I know not how to help
it, in regard without hearing, it is impoffible for
us to form our Judgment.

E. ofRoch. My Lords, I have a very great Re-
fpect for every Motion that that noble Lord who
fpoke laft does make, and I am of his Opinion,
That it will mightily tend to the Satisfaction of my
Lords who are to give their Judgment in this Cafe,
to hear both the Evidence and the Counfel, and
what Obfervations are made on both Sides ;' and
that it is a great Difadvantage that the Counfel
fhould have fo low a Voice, that all my Lords
fhould not be able to hear him ; but yet I hope
that may be remedied fome other Way than what
is propofed by that noble Lord ; for if what he
defires were done, it will be obvious, that in Point
of Precedent many Inconveniences will occur upon
breaking the Orders of the Houfe, to comply with
aMotion which is acknowledged by thenobleLord
himfelf to be irregular; for it would be impoffi-
ble to hear any Body, if it be permitted to make
fuch a great Noife without; and it is that which
renders the Difficulty of hearing the greater. If
that were quieted, your Lordfhips might hear
this Gentleman as well as thofe of the other Coun-
fel : Or, if this Gentleman's Voice wiil not fo well
reach your Hearing, then there are other Gentle-

men of the King's Counfel that have ftronger

Voices; and if any of them would fum up the
Evidence, I Delieve it would be better heard and
confequenfly better apprehended by your Lord-
fhips; tor I had rather any Expedient fhould be
found out to comply with the Orders of the

Houfe, and preferve them, than that any irre-

gular Thing fhould be done for the breaking the

Orders
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Orders of the Houfe, upon any Account what-

foever.

L. H. St. Make another Proclamation for Si-

lence.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, my
Lord High Steward of England, his Grace, does

ftraitly charge and command all manner of Per-

fons here prefent to keep Silence, upon Pain of

Imprifonment.

E. of Bridgewater. Truly, my Lords, the

Noife about the Court is fo great, that we who
fit much nearer to the Bar, than the noble Lord
who made the Motion for the Removalofthe Coun-
fel into another Place, cannot hear Mr. Solicitor

what he fays ; and therefore I think fome of the

Guard mould be fent out to clear all the Paffages

about the Court, that there may be no Noife •, for

it is the Noife of the People without, that makes

itfo difficult to hear the King's Counfel.

L. H. St. Let fome of the Guard without take

care that there be not that Noife made ; and who-

foever does make a Noife, let him be taken into

Cuftody.

Then another Proclamation was madefor Silence ;

upon which there was a greater Quietnefs in the

Hall.

L. H. St. Mr. Sollicitor, There is hopes now,

fince there is not fo great Noife as there was, that

you may be heard by my Lords : You muft ufe

the beft Endeavours you can, that you may be

heard.

E. of Roch. If that Gentleman cannot fpeak out

fo well that he can be heard, thofe of the King's

Counfel that have better Voices, muft fum up the

Evidence.

Mr. Sol. Gen. My Lord, I fpeak as loud as

I can.

E. of'Roch. There are others of the King's Coun-

fel, pray let them do it then ; Mr. Attorney, he

being nearer and within the Bar.

L. H. St. I know not whether Mr. Attorney be

prepared for the fumming up of the Evidence,

becaufe he examined the Witneffes, and the King's

Counfel ufually allot to themfelves the particular

Parts which they intend to take.

E. of Roch. Then let Mr. Solicitor go on.

Mr. Sol. Gen. I would fhortly obferve to your
Lordfhips what Evidence hath been given to you
on Behalf of the King in this Cafe, againft that

noble Lord, the Prifoner at the Bar, for the Of-
fence for which he ftands indicted. The firft Wit-
nefs that was produced was the Drawer at the Grey-

hound Tavern in the Strand, where this Quarrel,

that was the Occafion of the Death of this Perfon

that was flain, happen'd; and he tells you, that

that Night there was at his Mafter's Houfe my
Lord of Warwick., my Lord Mohun, Capt. French,

Captain Coote the Perfon that was kill'd, and Mr.
Dockwra ; and after they had been there fome time,

that other Perfon, that was the Sixth concerned in

the Scuffle, Mr. James, was fent for, and he came
in when it was pretty late; there they continued till

One or Two a Clock, and then they came down
to the Bar, and Orders was given for to call

Coaches, but it being fo late, and Sunday Morn-
ing, they could not find Coaches, and then there

was Orders for the getting of Chairs; when fome
Chairs were brought, Mr. Coote and Mr. French

went into two of the Chairs, but my Lord Mohun
interpofed, and faid there fhould be nothing done
that Night, and that if they went away he would
call for a File of Mufqueteers from the Guard,
and fecore them ; and thereupon they came out of
the Chairs, and went into the Houfe, and there
was the Noife of Swords clafhing heard at the
Bar; Captain Coote faid he would laugh when he
pleas'd, and frown when he pleas'd, and they part-

ed; three were on one Side, and three on the other
of the Bar ; my Lord of Warwick, my Lord Mo-
hun, and Captain Coote, were on one Side ; Captain
French, Captain James, and Mr. Dockwra, were on
the other Side. Indeed he fays my LordMohun and
my Lord of Warwick did what they could to pacify
them, and threaten'd to fend for the Guards; but-

away they went. The next Witnefs was Thomas
Browne, and he was the Chairman that carried Mr.
Coote, and he fays, that there was an Endeavour
by my Lord of Warwick and my-Lord Mohun, to
put offthe Bufinefs at that Time, and that they did
what they could to have put it off, and that even
after they were in their Chairs, when they were
turned up St. Martins Lane, there they ftop'd at the
backDoor of the Crofts-Keys Tavern, and that while
they flood there with their three Chairs, three
other Chairs came by, and then Captain Coote bid
them put up, and follow after thofe Chairs as fail

as they could to Leicefter--Fields.

The next Witnefs is William Grippes, who was
the other Chairman that carried Captain Coote, and
he gives your Lordfhips much the fame Account
that Browne gave before, and his Evidence was juft

to the fame Purpofe, That my Lord ofWarwick
and my Lord Mohun endeavoured to pacify the
Matter, and that there fhould be an End of the
Bufinefs for that Night, and let it alone till ano-
therTime; and that my Lord Mohun threaten'd to
fend for the Guards, and fecure them, and would
have had them gone home, that is^ Mr. Coote ei-

ther with him to his Lodging, or he would goto
Mr. Coote's, but he could not prevail. Then my
Lord Mohun faid, If he would goon, his Lord-
fhip would go and fee an End of the Bufinefs.

The next Witnefs was one Crattle, who was one
oftheChairmen that carried my Lord of Warwick,
and he fays, That my Lord Mohun and my Lord
ofWarwick did endeavour what they could to put
off the Matter till the next Morning, but that they
could not prevail; that afterwards, when he car-

ried my Lord from Leicefter-Fields to the Bagnio,
my Lord borrowed a Handkerchief of him to wrap
his Hand in, for he faid he was wounded, but by
whom that Wound was given does not appear,
nor how he came by that Wound any otherwife
than as his Lordfhip himfelf fays, that it was
given him by Mr. James.

The next was the other Chairman that carried

my Lord of Warwick, which was John Gibfon, and
his Teftimony need not be repeated, becaufe it did
not differ from the others. The next Witnefs was
Robert Applegate, who was the Chairman that car-

ried my Lord Mohun ; and he fays, that there was
an Endeavour ufed by my Lord upon his fetting

down in St. Martins Lane, to quiet Captain Coote,

and prevent any Quarrel at that Time ; but he fays,

when they would go on, my Lord Mohun faid,

he wour go and fee the End of it; and thereupon
they went on towards Leicefter-fields to the End of
Green-ftreet, which is at the lower End of the

Square.

The
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The next Wirnefs was Palmer, who was one of

the Chairmen that carried M.v. French to the Bagnio

in Long-Acre ;. and he fells your Lordfhips what

happen'd upon his carrying him thither, how
immediately after his coming there, my Lord of

Warwick came thither, and they knock'd at the

Door at the fame time, and that Captain Frentb was

very much wounded, and they went into the Houfe

together, and that French would have had them

pull off his Cloaths to fee his Wounds, for he be-

lieved he was a dead Man.

The next Witnefs was the Chairman which car-

ried Mr. James, and he only tells your Lordfhips,

that he carried a Gentleman into Leic
eft'er-fields;

that my Lord Mohun endeavoured to put off" the

Bufinefs for that Nighf, but who the Perfon was

that he carried he cannot fo well tell, nor give an

Account of ; but when he had fet him down at

the further End of the Square, there he left him,

and he knows no further.

Then there was the Surgeon at the Bagnio in

Long- Acre, who gives your Lordfhips an Account,

that about Two of the Clock in the Morning on

theSunday, myLord ofWarwick and Captain French

came in there ; Captain French was wounded in the

Body, and my Lord Warwick was wounded in the

Hand, and my Lord Warwick did take extraordi-

nary Care of Captain French, and would not have

the Door open'd to any Body, nor his Lordfhip

known to be there ; that afterwards Captain

James and Mr. Dockwra came to the Door, and

my Lord came to the Door himfelf, and when he

faw who they were, he order'd them to be let in ;

and that there was a Difcourfe about going into

the Country, and that there was a Fear that Coote

was kill'd. This is the Effect of theTeftimony both

of the Surgeon and his Servants; and it is to be

obferved, that when Captain French came in, his

Sword was not blood y, but my Lord of Warwick's

Sword was bloody almoft all over, and that was

taken notice of the next Day, and there are fe-

veral Witneffes both Men and Women of that

Koufethat give your Lordfhips an Account much
to the fame purpofe ; then there was Captain Duck-

ingfield, who fays, that my Lord ofWarwick came
to his Lodgings, and they went in a Coach to-

gether to the Tavern in Cornhill, and then there

was a Difcourfe of going into the Country, and
my Lord faid that he was afraid his Friend Coote

was kill'd, but that they had no abfolute News of

his being kill'd at that Time; for it fhould feem

my Lord of WarvSick forfook the Field as foon as

the fatal Stroke was given, which, by whom it

was given, is left to your Lordfhips Confideration.

Indeed it is pretended by my Lord, thattheWound
that he had in his Hand was given him by Mr.
"James, but nothing of that is made apparent to

your Lordfhips upon the Proofs.

Then we came to give your Lordfhips an Ac-
count of the Nature of the Wounds that Mr. Coote

had in his Body ; and for that we produced both
the c urgeon that did probe theWounds by the Or-
der of the Coroner, and the Coroner himfelf. In-

deed we could not get a pofitiveAnfwer from either

the Surgeon or the Coroner, whether the Wounds
were given by one and the fame Sword, or by dif-

ferent Swords ; but then your Lordfhips havethe
Teftimony of Mr.Turner, who was Captain Coote'''s

Servant, and who knows his Mailer's Sword,
and it hath been fhewn to him, and he fays,

that is his Matter's Sword that he went out with ;

and it can be eafily judged whether he could
Vol. V,

give himfelf thofe Wounds by that Sword.
And your Lordfhips have likewife had

brought before you another Sword, which w.is

left at the Bagnio in Long-Acre, that was Captain
French's, that had no Blood at all upon it, but
my Lord of Warwick's, it feems by all the Evi-
dence, had a great deal of Blood upon it.

Then came the Witneffes for the Prifoner at the
Bar, this noble Lord, my Lord Warwick ; and the
SumoftheTeftimonies that they have given, isof a
great deal of Kindnefs between my Lord Warwick
and Captain Coote ; that my Lord lent him a hun-
dred Guineas to purchafe his Commifiion in the
Guards, when he had but three of four hundred
Guineas which was neceffary to make thePurchafe

;

and there are feveral of them that do teftify, that
they always look'd upon Captain Coote and my
Lord of Warwick to be very good Friends, and
that there never was any Quarrel between them 5

and that is the Sum of what the Evidence on that
Side did teftify. And this, my Lords, I take to be
the Sum of the Evidence that has been given on
either Side ; and when I have laid it thus before

your Lordfhips, I muft fubmit it to your Lordfhips

Judgment, what Opinion you will be of upon the

whole Matter ; only there is this one Obfervation

that I would make to your Lordfhips upon this

Evidence, That there is not one Witnefs that has

given you an Account fatisfactory by whofe Hand
thefe Wounds were given to Mr. Coote ; and there-

fore,, tho' it is apparent my Lord of Warwick was
in thePlace where the mortal Wound was given,

yet by whofe Hand it was given is not yet known ;

until that can be known, every Perfon that was
there muft remain under the Imputation of the

fame Guilt, as having a Hand, and contributing

to his Death ; it is certain, and cannot be denied,

that this noble Lord, my Lord at the Bar, was in

the Field, wherein there was actual Fighting; for

he does not deny it himfelf, but fays, that he was
engaged particularly with Captain James, when
Captain Coote was engaged with Captain French^

between whom, as it isalledged, the Quarrel was;

but that is no Way in Point of Fact made appear

to your Lordfhips; and there being fuch Sufpici-

ons and Circumftances of theBlood upon my Lord
of Warwick's Sword, and the great Concern that

he was in when hecame to the Bagnio, and defiring

to be concealed, and that no Body fhould know
that he was there, and the Care he took of Mr.
French, who is the pretended Perfon that did the

Fact, is that which is to be fubmitted to your

Lordfhips ; and it is to be obferved, that Mr.

French's Sword was not bloody, but only dirty,

but my Lord of Warwick's Sword was very bloody

from the Hilt to the Point, and he was in a great

Confternation when he came into the Houfe.

There is likewife a Circumftance which your

Lordfhips will pleafe to obferve, that even Mr.

Coote's Sword was brought into the Houfe by

fome of the Company that were there, and what-

foever this noble Lord pretends of his Friend-

fhip to Mr. Coote, yet, it feems by his Care that

he took of Captain French, he had as much

Friendfhip for him.

There is another Circumftance that has been

teftified,which it will be fit for your Lordfhips to

take into Confideration, and make fome Obferva-

tion of ; that is, the Nature of the Wound : It

feems, he had twoWounds, one on the left Side of

the Breaft, near the Collar Bone, and that was

downward ; and yet his Man, that was herepro-

A a duoed
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duced as a Witnefs, does teftify, that he was one

that ufed his right Hand, and then it is a Wonder
that he fhould receive fuch a Sort of a Wound in

that Part ; and the other Wound was on the left

Side too, but it was upward, and how that could

be given to one that was a Right-handed Man, is

certainly a very great Wonder ; and the Wounds
being both given upon the fame Side, it cannot but

be concluded, that they were given by one and

the fame Sword.

Another Circumftance which relates to my Lord
of Warwick is, that when he came into the Bagnio.,

after the Fact was over, he would have himfelf

denied to be there, and went to the Door when
James and Dockwra came in ; and his declaring his

defire of going into the Country} thefe, we fay,

are Circumftances that do induce a Doubt, That
my Lord of Warwick had a Concern upon him of

great Guilt of having a Hand in this Man's Death :

It is indeed pretended by my Lord of Warwick,

That Mr. Coote was a Perfon that my Lord ofWar-
wick had a Kindnefs for ; but it is plain by the Evi-

dence, that he left him dead in the Field, and did

not take any Care of him, but took a great deal

of Care of Captain French, who, it is pretended,

was the Perfon that fought with Coote, when he

came to the Bagnio ; and there is nothing of Kind-

nefs at this Time pretended, nor any Thing of a

Defence to this Matter offer'd by my Lord of

Warwick, but only what the Chairmen fay, that

he endeavoured to put it off to another Time.

Thefe, my Lords, are all the Obfervations that

I fhall make upon the Evidence in this Cafe •, how
far this Evidence, upon Confideration, will weigh

with your Lordfhips, I muft fubmit it to you.

If my Lord ofWarwick did do the Fact, as thefe

Circumftances, we think, may incline your Lord-
fhips to believe he did, it will furely be Murder ;

but how far the Evidence comes up to the Proof
of that, we muft humbly fubmit to your Lord-
fhips, who are the Judges of it; and we leave it

entirely to your Confideration upon what you have

heard.

L. H. St. Then it feems you have done on all

Sides.

Counfel. Yes, my Lords.

Lords. Then adjourn, adjourn.

L. H. St. Is it your Lordfhips Pleafure to ad-
journ into the Houfe of Lords?

Lords. Ay, ay.

L. H. St. This Houfe is adjourned into the

Houfe of Lords.

'then the Lords went back to their own Houfe in the

fame Order they came into the Court in Wefr-
minfter-hall, and debated the Matter among
themfehes, what Judgment to give upon the Evi-
vidence that had been heard ; and in about Two
Hours Time they returned again into the Court,

ere£ied upon a Scaffold in Weftminfter-hall

;

and after they were feated in their Places, the

Lord High Steward being feated in his Chair

before the Throne, fpoke to the Lords thus

:

L. H. St. Will your Lordfhips proceed to give

your Judgment?
Lords. Ay, ay.

L. H. St. Your Lordfhips will give me leave, as

I afk your Lordfhips your feveral Opinions, to

take fo much Time as to write down the Opinion
of every Lord.

Lords, Ay, ay.

Then the Lord High Steward ajked this Queftion

of every one of the Lords there prefent, beginning

with the puifne Baron, which was the Lord
Bernard.

L. H. St. My Lord Bernard, Is Edward Earl of
Warwick guilty of the Felony and Murder whereof
he ftands indicted, or not guilty ?

The Lord Bernard flood up in his Place uncovered,

and laying his Right Hand upon his Breaft, pro-

nounced his Judgment thus:

L. Bernard. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

The fame Queftion was afked feverally of all the

Lords, who in the fame Form delivered their

Opinions, as followeth.

L. Haver/ham. Not guilty of Murder, but
guilty of Manflaughter, upon my Honour.

L. Herbert of Cherbury. Not guilty of Murder,
but guilty of Manflaughter, upon my Honour.

L. Wejlon. Not guilty of Murder, but guilty of
Manflaughter, upon my Honour.

L. Afhburnham. Not guilty of Murder, but
guilty of Manflaughter, upon my Honour.

L. Cholmondeley. Not guilty of Murder, but

guilty of Manflaughter, upon'my Honour.
L. Jefferys. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
L. Godolphin. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
L. Guilford. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
L. Ofulftone. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
h.Ofbome. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
L.Craven. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
~L.Cornwall/s. Not guilty of Murder, butguilty

of Manflaughter, upon my Honour.
L. Granville. Not guilty of Murder, butguilty

of Manflaughter, upon my Honour.
L Berkley. Not guilty of Murder, butguilty

of Manflaughter, upon my Honour.
L. Lexington. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
L. Rockingham. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

L. Lucas. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Culpepsr. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

'h.Vaughan. Not guilty of Murder, butguilty

of Manflaughter, upon my Honour.

L. Byron. Not guilty of Murder, but guilty of

Manflaughter, upon my Honour.

L. Jermyn. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Leigh. Not guilty of Murder, but guilty

of Manflaughter, upon my Flonour.

L. Raby. Not guilty of Murder, but guilty of

Manflaughter, upon my Honour.

L. Howard of Efcrick. Not guilty of Murder,

but guilty of Manflaughter, upon my Honour.

L. Lovel.tce. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Hunfdon. Not guilty of Murder, butguilty

of Manflaughter, upon my Honour.
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L. North and Grey. Not guilty of Murder, bat

guilty of Manflaughter, upon my Honour.
°

L. Wharton. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Eure. Not guilty of Murder, but guilty of

Manflaughter, upon my Honour.

L.Willoughby ofParham. Notguilty of Murder,

but guilty of Manflaughter, upon my Honour.

L° Dudley. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Ferrers. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

L. Willoughby of Erejby. Notguilty of Murder,

but guilty of Manflaughter, upon my Honour.

L. Audley. Not guilty of Murder, but guilty of

Manflaughter, upon my Honour.

L. Abergavenny. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

L-H. Steward. My Lord Vifcount Lonfdale, Is

Edward Earl of Warwick guilty, &c. ?

L. Vifcount Lonfdale. Not guilty of Murder,

but guilty of Manflaughter, upon my Honour.

L. Vifcount Longueville. Not guilty of Murder,

but guilty of Manflaughter, upon my Honour.

L. Vifcount Town/bend-. Notguilty of Murder,

but guilty of Manflaughter, upon my Honour.

L. H. St. The Earl of Grantham, Is Edward
Earl of Warwick guilty, &ci ?

but g

but

but

E. of Grantham. Not guilty of Murder,

guilty of Manflaughter, upon my Honour.

E. of Albemarle. Notguilty of Murder,

guilty of Manflaughter, upon my Honour.

E. of Tankerville. Notguilty of Murder,

guilty of Manflaughter, upon my Honour.

E. of Warrington. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

E. of Scarborough. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

E. of Torrington. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

E. of Marlborough. Nor guilty of Murder, but

guilty of Manflaughter, upon my Honour.

E. of Montagu. Not guilty of Murder,

guilty of Manflaughter, upon my Honour.

E. of Portland. Not guilty of Murder,

guilty of Manflaughter, upon my Honour.
E.of Rochefier. Notguilty of Murder,

guilty of Manflaughter, upon my Honour.
E. of Nottingham. Not guilty of Murder,, but

guilty of Manflaughter, upon my Honour.
E. of Yarmouth. Not guilty of Murder,

guilty of Manflaughter, upon my Honour.
E. of Macclesfield. Not guilty of Murder

guilty of Manflaughter, upon my Honour.

E. of Radnor. Notguilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
E. of Feverjham. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Burlington. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E.of Carlijle. Notguilty of Murder, but guilty

of Manflaughter, upon my Honour.
E. of Bath. Notguilty of Murder, but guilty

of Manflaughter, upon my Honour.
E. of Angle.fea. Not guilty ofMurder, but guil-

ty of Manflaughter, upon my Honour.
E.ofEJfex. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour,
Vol. V.

but

but

but

but

but

E. of Scar/dak. Notguilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
E. ofThanet.Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
E: of ChTflerfield. Notguilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Carnarvon. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E.ofKingfton. Notguilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
E. of Winchelfea. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Stamford. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Peterborough. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. Rivers. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
E.of Manchefter. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Denbigh. Not guilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
E. of Leicefter. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Bridgewater. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.
E. of Dorfet and Middlefex. Not guil ty of Mur-

der, but guilty of Manflaughter, upon my Ho-
nour.

E. of Suffolk. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
E. of Huntingdon. Not guilty of Murder, but

uilty of Manflaughter, upon my Honour.
E. of Derby. Not guilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
E. of Kent. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.
E. of Oxford. Not guilty of Murder, but guil-

ty of Manflaughter, upon my Honour.

"

Lord High Steward. My Lord Great Chamber-
lain, Is Edward Earl of Warwick guilty, &V. ?

E. of Lindfey. Notguilty of Murder, but guil-

ty of Manflaughter, upon my Honour.

Lord High Steward, My Lord Marquifs ofNor

-

manby, Is Edward Earl of Warwick guilty, &c. ?

Lord Marquifs of Normanby. Not guilty of

Murder, but guilty of Manflaughter, upon my
Honour.

L. Marquifs of Hallifax. Not guilty of Murder,

but guilty of Manflaughter, upon my Honour.

LordHigh Steward. MyLord Duke ofNewcaftle,

Is Edward Earl of Warwick guilty, &c. ?

D. of Newcaftle. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

D. of Scomberg. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

D. of St. Albans. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

D. of Northumberland. Not guilty of Murder,

but guilty of Manflaughter, upon my Honour.

D. of Ormonde. Not guilty of Murder, but guil-

ty of Manflaughter, upon my Honour.

D. of Southampton. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

D. of Richmond. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour*

A a % D.
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D. cfiSomerfet. Not guilty of Murder, but guil-

ty of Manflaughter, upon my Honour.
D. of Devon/hire. Not guilty of Murder, but

guilty of Manflaughter, upon my Honour.

Lord High Steward. My Lord Prefident, Is

Edward Earl of Warwick guilty, i£c.

D. of Leeds. Not guilty of Murder, but guilty

of Manflaughter, upon my Honour.

LordHigh Steward. My Judgment is, That my
Lord of Warwick is not guilty of the Murder, but

is guilty of Manflaughter, upon my Honour.

'Then the Lord High Steward reckoned up the Num-
ber of the Peers that were then prefent, and the

Opinions that were given, and afterwards ac-

quaintedtheirLordfhips with the Refolutions that

they came to, in this manner.

L. H. St. My Lords, your Lordfhips are

Ninety-three in Number here prefent, and you

have all acquitted my Lord ofWarwick of the Mur-
der whereof he ftands indicted, but you are ofOpi-

nion that he is guilty of Manflaughter ; Is it your

Pleafure, that he fhould be called to the Bar, and

acquainted with your Lordfhips Judgment ?

Lord!. Ay, ay.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes ; Chief Go-
vernor of the Tower of London, bring forth the

Body of your Prifoner, Edward Earl of Warwick,

forthwith, upon Pain and Peril will fall thereon.

Then the Earl of Warwick was brought to the

Bar.

L. H. St. My Lord of Warwick, your Lordfhip
has been Arraigned upon an Indictment for the
killing Mr. Coote ; you have pleaded not Guilty,
and put your felf upon your Trial by your Peers
here prefent •, my Lords have heard the Evidence
given both againft you and for you, and have
confldered of it, and are come to a Refolution •,

and theirJudgment is, That your Lordfhip is not
guilty of the Murder whereof you ftand indicted,

but that you are guilty of Manflaughter. What
has your Lordfhip to fay, why Judgment of
Death fhould not be pronounced againft you ac-

cording to the Law ?

Earl of Warwick. My Lords, I defire that the

Benefit of my Peerage may be allowed me, ac-

cording to the Statute of Edward the Sixth.

L.H.St. My Lord, your Lordfhip has demand-
ed the Benefit of your Peerage upon the Statute

of Edward the Sixth, and you mud have it by
Law ; but I am directed by their Lord fbips toac-
quaint you, That you cannot have the Benefit of
that Statute twice; therefore I am likewife direct-

ed by their Lord (hips to fay, That they hope you
will take a more than ordinary Care of your Be-
haviour for the future, that lb you may never

hereafter fall into fuch unfortunate Circumftances

as you have been now under; my Lords hope this

will be fo fenfible a Warning, that nothing of
this kind will ever happen to you again ; your
Lordfhip is now to be difcharged.

L.H. St. Is it your Lordfhips Pleafure to ad-

journ to the Houfe of Lords ?

Lords. Ay, ay.

L. H. St. This Houfe is adjourned to the Houfe
of Lords.

Then the Lords went in Proceffion, in the fame
Order that they came into the Court.

,5d&«
^fSSrSS^sS^S*

CLXV. The TRIALof Charles LordMohun, before the

Houfe of Lords, for the Murder of Richard Coote, Kfq\
March 29, 1699. 11 Will. III.

BOUT One of the Clock the

Lords came in the fame Order,

as the Day before, to the Trial

of the Earl of Warwick, into

the Court erected in Wefiminfter-

Hall

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, my Lord
High Steward, his Grace, does ftrictly Charge

and Command all manner of Perfons here prefent,

to keep Silence, upon Pain of Imprifonment.

Serj. at Arms. O Yes, O Yes, O Yes, All man-
ner of Perfons who are obliged to give their At-

tendance here this Day, before his Grace, my Lord
High Steward of England, let them give their

Attendance forthwith.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation again.

Serj. at Arms. O Yes, O Yes, O Yes, his Grace

my Lord High Steward of England, does ftraitly

Charge and Command all manner of Perfons here

prefent to be uncovered.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation again.

Serj. at Arms. O Yes, O Yes, O Yes, Chief

Governor of the Tower of London, bring forth

the Body of your Prifoner Charles Lord Mo-

hun forthwith, upon Pain and Peril will fall

thereon.

Then my Lord Mohun was brought to the Bar.

* Lord s>a-

mers.

L. High Steward*. My Lord Mo-
hun, your Lordfhip is now brought

upon your Trial for the Murder of

Mr. Coote, for which you ftand indicted by the

Grand Jury for the County of Middlefex. The
King, who knows that Juflice is one of the Pillars

which fupports a Throne, will have a ftrict Ac-

count
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count taken of the Blood of any of his Subjects,

without refpect to the Quality of the Slain, or of

the Perfon who ftands charged with his Death.

There is not one of the noble Peers here prefent,

who are to be yourTriers, but does heartily wifh

your Lord (hip innocent ; but, on the other fide, if

you fhould appear to be guilty upon the Evidence,

you ought not to hope that any Confideration of

Relatio^Friendfhip, or Pity, will prevail againft

Juftice. And therefore fince in your prefent Con-

dition every Thing that is valuable in this World

is at Hake, it will be highly neceffary for your

Lordfhip to recollecft your felf, and to have your

befl Thoughts about you. Facts of this Nature

are frequently attended with fuch unhappy Cir-

cumftances, that a noble Perfon may be juftly co-

vered with Shame to have Faults and Weakneffes

expofed to fuch an Affembly as this, although he

be notconfeious to himfelfof the Guilt of Blood :

But your Lordfhip ought not to be fo far difcom-

pofed with any Thoughts of this Kind, as to neg-

lect your Defence againft this heavy Accufation of

Murder. In order to this, it is neceffary for your

Lordfhip to hear with Temper what will be faid

againft you, and by no means to interrupt the

Counfel or Witneffes. I will take care to give

your Lordfhip notice when the proper Time comes

for you to make your Obfervationsupon the Evi-

dence, to examine your Witneffes, and to fay

what you think proper for your own Defence ;

and when my Lords have heard, and fully and

maturely confidered the whole Matter, their

Lord fnips will give fuch a Judgment as the Law
and Juftice require.

L. H. St. Read the Indictment to my Lord.

Clerk of the/"^ Harks Lord Mohun, your Lord-

Crown. V_>| fhipftands inditled in the County of

Middlefex by the Name of Charles Lord Mohun of

Okehampton in the County of'Devon, late ofthe Pa-

rift) of StMartins in the Fields in the County <?/Mid-

dlefex, together with Edward Earl of Warwick
and Holland, late of the fame Parifh and County,

Richard French, late of thefame Parifh and County,

Gent. Roger James, late of the fame Parifh and

County, Gent, and George Dockwra, late of the

fame Parifh and County, Gent, not having the Fear

of God before your Eyes, but being moved andfeduced
by the Inftigation of the!) evil, the 3 oth Day of Octo-

ber, in the Tenth Tear of the Reign of our Sovereign

Lord that new is, William the Third, by the Grace

of God cf England, Scotland, France, and Ire-

land, King, Defender of the Faith, &c. with Fcrce

and Arms, &c. at the Parifh aforefaid, in the Coun-

ty of Middlefex aforefaid, in and upon one Richard

Coote, Efa; in the Peace of God, and our faid So-

vereign Lord the King, that now is, then and there

being, Felonioufly, Wilfully, and ofyour Malice afore~

thought, did make an AJfault ; and that the aforefaid

Edward EarlofWarwick andYIoWand, with a cer-

tain Swordmade of Iron and Steel, of the Value offive
Shillings, which he the faid Edward Earl of "War

-

wick and Holland, in his right Hand then and there
' ad and held drawn, the aforefaid Richard Coote, in

nd upon the lift Part of the Breaft of him the faid

'ichard Coote, near the Collar- Bone of him thefaid

ichard Coote, then and there Felonioufly, Volunta-

ilf, and of his Malice afore-thought, did Strike, Stab,

•dThruftin, giving to thefaid Richard Coote, then

ndthere with the Sworddrawn aforefaid, in and upon

' e left Part of the Breaft of him thefaid Richard
oote, near the Collar-Bone of him thefaid Richard

Coote. one mortalWound of the Breadth of half an
Inch, andof the Depth offive Inches, of whichfaid
mortal Wound he the aforefaid Richard Coote then
and there inftanlly died : And that you the faid Lord
Mohun, together with the faid Richard French,
Roger James, and George Dockwra, then and
there Felonioufly , Wilfully, and ofyour Malice afore-
thought, were prefent, aiding, abetting, comforting,

affifting, and maintaining the faid Edward Earl of
Warwick and Holland, the faid Richard Coote,
in Manner and Form aforefaid, Felonioufly, Wilfully,
and of his Malice aforethought, to kill and murder -,

andfo thefaid Edward Earl of Warwick andHol-
land, andyou the faid Charles Lord Mohun, Rich-
ard French, Roger James, and George Dockwra,
the aforefaid Richard Coote, in Manner and Form
aforefaid, Felonioufly, Wilfully, and ofyour Malice
afire- thought, did kill and murder, againft the Peace

of our Sovereign Lord the King, that now is, his

Crown and Dignity.

CI. of the Crown, How fay you, Charles Lord
Mohun, are you guilty ofthisFelony and Murder,
whereof you ftand indicted, or not guilty ?

Lord Mohun. Not guilty.

CI. of the Crown. Culprit, How will you be tried ?

Lord Mohun. By God and my Peers.

CI. of the Crown. God fend your Lordfhip good
Deliverance.

CI. ofthe Crown. Serjeant at Arms, make Pro-

clamation.

Serj.atArms. O Yes, O Yes, O Yes, All man-
ner of Perfons that will give Evidence on behalf

of our Sovereign Lord the King, againft Charles

Lord Mohun, the Prifoner at the Bar^ let them
come forth and give their Evidence ; for now he
ftands at the Bar for his Deliverance.

Lord Mohun. My Lords, I defire I may have
the Benefit of Pen, Ink, and Paper.

L. H.St. Your Lordfhips are pleafed to permit

my Lord Mohun to have Pen, Ink and Paper ?

Lords. Ay, ay.

[Pen, Ink, and Paper were carried to my Lordt

by one of the Clerks of the Houfe.']

Mr. Cowper. May it pleafe your Lordfhips, my
Lord Mohun, the Prifoner at the Bar, ftands in-

dicted by the Grand Jury of the County of Mid-
dlefex, before Commiflioners of Oyer and Terminer

in that County ; and the Indictment fets forth,

That Edward EarlofWarwick and Holland, Charles

Lord Mohun, Baron Mohunof Okehampton in the

County ofDevon, RichardFrench, Roger James and
George Dockwra, the 30th of Oclober, in the Tenth
Year ofhisMajefty's Reign, with Force and Arms
at the Parifh of St. Martin in the Fields, in the

County of Middlefex, upon one Richard Coote,Efq;

Felonioufly, Wilfully, and of their Malice afore-

thought, did makean Affiult ; and that thefaid

Edward Earl of Warwick and Holland, with a

drawn Sword then in his Right Hand, the faid

RichardCoote, upon the left Part of his Breaft near

the Collar-Bone, did Strike, Stab, and Thruft,

giving him thereby a mortal Wound of the

Breadth of half an Inch, and the Depth of five

Inches, of which Wound he inftantly died •, that

my Lord Mohun, Mr. French, Mr. fames and

Mr. Dockwra,Et\ori\ow&y , Wilfully, and of their

Malice afore-thought, were prefent, aiding, and

abetting my Lord of Warwick and Holland, the

faid Richard Coote, in manner aforefaid, to Kill

and
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any Murder: and then concludes, fo that the Earl

of Warwick and Holland, the faid Lord Mohun,

Richard French, Roger James, and George Dockwra,

the faid Richard Coote, in Manner and Form a-

forefaid, Felonioufly, Wilfully, and of their Ma-
lice afore- thought, did kill and murder, againft

the Peace of the King, his Crown and Dignity.

To this Indictment my Lord Mohun has pleaded

not guilty, and for his Trial has put himfelf up-

on God and your Lordfhips, his Peers. We mail

call our Witneffes, and produce what Evidence

we have to give to prove my hord Mohun guilty,

and lb fubmit it to you.

_. _, Mr./#/.G*».*MyLords,Thisno-

TrevoT
aS

ble Lord
>
mY Lord Mohm -> the Pri^>-

ner at theBar, ftands indicted for the

Death of Mr. Coote, one of the King's Subjects, as

your Lordfhips have heard in the Cafe that was be-

fore you Yefterday, to which Indictment he hath

pleaded not guilty, and for his Trial has put him-

felf upon my Lords, who are his Peers •, I fhall

very fhortly open the Subftance of the Evidence

that we fhall offer for the King againft my Lord,

the Prifoner at the Bar •, we fhall produce Evi-

dence to prove, That at the Time laid in the In-

dictment, the 29th ofOclober atNight, and the next

Morning, which was Sunday, my Lord the Pri-

foner at the Bar, and my Lord of Warwick, (who

has been found guilty of Manslaughter upon this

Indictment before your Lordfhips) and thofe other

Perfons that are named in the Indictment, Captain

French, Captain James, and Mr. Dockwra, and the

Gentleman that was killed, happened to be at the

Greyhound Tavern in the Strand, which was then

k.pt by Mr. Locket, and continued there a great

Part of the Night, indeed till the next Morning,

about One or Two of the Clock in the Morning ;

there was my Lord of Warwick, my Lord Mohun,

Captain French, Captain Coote, and Mr. Dock-

wra, but very late in the Night the other Gen-

tleman, Mr. James, was fent for : A Meffenger

was fent particularly to have him come to them ;

There they continued drinking till about One or

Two of the Clock in the Morning, then Coaches

were fent for •, then the Drawer or the Houfe will

acquaint your Lordfhips, that he went for them,

and could not get any at that Time, being a very

dark Night •, and when there could be no Coaches

had, then there were Chairs called for, and the

Drawer went to call Chairs •, and as we fhall make
it appear to your Lordfhips, when the Drawer
came back, there did appear to be a Quarrel

among them, for there was clafhing of Swords,

and they feem'd to be divided into two Parties •,

on the one Side were my Lord of Warwick, my
Lord Mohun the Prifoner at the Bar, and Mr.
Coote ; On the other Side were Captain French,

Captain James, and Mr. Dockwra ; and firft there

were two Chairs came to the Door, into which Mr.
French, and Mr. Coote went, and when they were

in the Chairsmy Lord Mohuncame out, and faid

he would kill any of theChairmen thatwent away ;

and fo they put up again, and the Gentlemen came
out, and came into the Houfe, but afterwards

Mr. Coote went into the firft Chair, and my Lord
of Warwick into the next, and my Lord Mohun'm-
to the third, and then they went away •, and the

other three Gentlemen went into the other three

Chairs, and followed them. Your Lordfhips will

hear whither they were all carried. When they

came to the End of St. Martins-lane in the Strand,

my Lord Mohun would indeed have endeavoured to

have perfwaded Mr. Coote in particular to have
gone home for that Night, and let the Bufinefs

alone till another Time, but Mr. Coote would go
on •, and while the three Chairs carried my
Lord of Warwick, my Lord Mohun, and Mr.
Coole to St. Martins-lane End, which were the

three firft Chairs that went away from Locket's,

the other three Chairs that went after them over-,

took them, and then by Mr. Coote's Command,
the Chairmen that carried him went forward to-

wards Leicefter-fields, and then this noble Lord,
my Lord Mohun, did fay, If you go on, I will

go and fee the End of it, and ordered theChair-

men that carried him to go after thofe Chairs in

which my Lord of\ Warwick, and Mr. Coote went,

and accordingly they did go till they came to the

hither End of the Square in Leicefttr fields, near

Green-ftreet End, where my Lord Mohun got out
of his Chair, and paid for all the three Chairs three

Shillings. But we fhall not be able to give to

your Lordfhips an Account particularly as to my
Lord Mohun, what he did afterwards, but we
fhall call our Witneffes to prove what we have
opened ; and when our Witneffes are heard, we
fhall leave the Matter to your Lordfhips Judg-
ment.

Samuel Cawtherne, which was the Drawer at the

Tavern at LocketV, was fworn, and gave his

Evidence to the fame Effect that he did the

Day before.

Mr Att. Gen. Pray, Will you acquaint my
Lords, Who were at your Houfe the 29th and 30 h
of October laft, Saturday Night and Sunday Morn-
ing.

Cawthorne. There where my Lord 0$Warwick,

my Lord Mohun, Capt. Coote, Capt. French, Mr.
Dockwra, and Mr. James.

Mr. Att. Gen. How long did they continue

there ?

Cawthorne. Till between One and Two of the

Clock in the Morning.

Mr. Att. Gen. Pray, Will you acquaint my
Lords what happened at your Matter's Houfe at

that Time-, you remember what Evidence you
gave Yefterday ; tell the whole Matter again, be-

caufe it relates to another noble Lord that is now
at the Bar.

Cawthorne. The Reckoning was called for about

that Time, and I went up and took the Reckoning,

and all the Gentlemen came down to the Bar,

and Coaches were fent forj I went for them,

but no Coaches could be had •, Then Chairs were,

fent for, and I called for Chairs, and there came
two Chairs to the Door, and into thofe two
Chairs went Captain Coote and Captain French ;

and my hord Mohun and my Lord ofWarwick en-

deavoured to quiet them, and to put off the Bu-

finefs till another Day, and thereupon they came
out of the Chairs, and came into the Houfe again

;

My Lord Mohun did defire there might be no-.

Quarrel, and would have Mr. Coote go home with

him to his Lodgings at Weftminfter, or he would
go with Mr. Coote, and faid there fhould be noj il

Quarrel that Night: There were then three of '

them on one Side of the Bar, and three of the I

other Side, and their Swords were all drawn. My
Lord ofWarwick, my Lord Mohun, and Mr. Coote,

were ofone Side, and Capt. French, Capt. James,

and Mr. Dockwra, were of the other Side : I was

without the Houfe when the Swords were firft

cjrawn
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drawn, but I heard my Lord Mohan fay, I have

got a cut Finger by endeavouring to part them,

and at firft when the Chairs came on, my Lord

Mohun faid, if they did quarrel, he would fend

to the Guards for a File of Mufqueteers, and fe-

cure thern •, fo that he did what he could to pre-

vent any Quarrel at all ; and when he had recei-

ved the Wound in his Hand, I helped him to a

Napkin to wrap his Hand in upon the bleeding of

it : Then my Lord of Warwick, my Lord Mohan,

and Captain Coote, went away in three Chairs,

and my Lord Mohun gave Order to go down to

Weftminfter ; and there were three Chairs called

for by the other three Perfons •, two did come,

and Captain French and Captain James went in-

to them •, and the 6th not being come, they flayed

till it did come, and then they three went away

too ; the Chairs were all ordered to go home

with them ; My Lord of Warwick, and my Lord

Mohun gave Order to their Chairs to keep clofe

with Mr. Coote ; and the other three Chairs im-

mediately followed.

Mr. Att. Gen. Pray, will you confider, and

recollect with your felf, Was Mr. James there

at firft?

Cawthorne. No, I was fent for him about Ten a

Clock at Night, and there he continued with

them till they went all away in the fix Chairs,

and he was almoft fuddled when he came in.

Mr. Att. Gen. When James came in, was his

Sword drawn ?

Cawthorne. His Sword was in the Scabbard, but

the Scabbard was broken, and he took and broke

his Sword ftamping upon it.

Mr. Att. Gen. Pray, can you tell, you being

up and down in the Room, what was the Occafi-

on of the Quarrel ?

Cawthorne. Indeed I can't tell, but fome Words
paft when they were below Stairs by the Bar from

Captain Coote, That he would laugh when he

pleafed, and frown when he pleafed •, and Mr.Dock-

wra did fay, that they would fight them when-
ever they pleafed when they went away ; but I did

not obferve that there was any Quarrel between

them while they were above, nor any Swords

drawn till after I came from calling the Chairs.

Mr. Ait. Gen. Were all the Swords drawn at

once ?

Cawthorne. They were all drawn when I came
in from calling for the Coaches and the Chairs,

and three were within the Bar, and three were

without •, They were putting up their Swords
when I came in again •, Indeed I do not know
any Thing of the Quarrel.

L. H. St. My Lord Mohun, Will you afk this

Witnefs any Queftions ?

L. Mohun. Indeed I think I need not afk him
any Queftion •, but yet, if your Lordfhips pleafe,

I would afk him this, Whether directly or in-

directly I was any ways concerned in the Quar-
rel ? Or, Whether I did not endeavour all that

ever I could to quiet them ?

Cawthorne, Yes, indeed, my Lord Mohun did

endeavour all that ever he could to prevent any
Quarrel at that Time.

L. Mohun. Did I fay any Thing tending to

the promoting of a Quarrel or Fighting among
them ?

Cawthorne. No, my Lord Mohun did not pro-

mote any Thing of the Quarrel between them,
but he did fay two or three times, that he would
fend for the Guards to fecure them, and keep

them from fighting, both at the Door of the Floufe,

and at the Bar, and afk'd for a Napkin to wrap
up his Hand in, for the Wound which he faid he

got in endeavouring to quiet and part them, and
prevent their fighting.

L. Mohun. That is all that I would afk him,

whether I did not endeavour all that I could to*

prevent any quarrelling or fighting at that

Time ?

Cawthorne. Yes, indeed, my Lord did fo.

L. H. St. He has faid fo already, my Lord,

and therefore there does not need any further

Examination of him to that Point : If both Sides

have done with this Witnefs, let him go down.
(Which he did.)

L. H. St. Then Mr. Attorney, who is your

next Witnefs ?

Mr. Att. Gen. Our next Witnefs is Tho. Browne,

who was one of the Chairmen that carried Mr.
Coote into Leicejier-fields.

Then he was /worn.

L. H. St. What is the Queftion you would afk

him, Mr. Attorney?

Mr. Att. Gen. My Lords, I defire he maybe
afk'd and examin'd, and acquaint your Lordfhips,

who it was that he carried from Locket's the 29th
of Otlober laft to Leicefter-fields, and what Time
it was of the Night ?

Browne. I carried Mr. Coote in my Chair.

Mr. Att. Gen. Whither were you directed to

carry him ?

Browne. To Leicejier'-fields.

Mr. Att. Gen. What Time of Night was it ?

Browne. It was three Quarters paft One, as near

as I could guefs.

Mr. Att, Gen. Pray, What other Chairs were

there that went along with you ?

Browne. There were two other Chairs.

Mr. Att. Gen. Who were in thofe Chairs, pray?

Browne. There were my Lord of Warwick in

one, and my Lord Mohun in the other.

Mr. Att. Gen. Did you three go away from
Locket's together ?

Browne. Yes, we did ; and when we were bid

to take up, we went to the End of St. Martin's-

lane, and turning up at the End of St. Martin's-

lane, there my Lord of Warwick and my Lord
Mohun called out to Capt Coote to ftay, and to

turn down to go to Weftminfter ; but Mr. Coote

would turn up the Lane, and my Lord of War*
wick and myLord Mohun made a Stop at theBack-

Door of the Crofs-keys Tavern, and both of them
perfwaded Mr. Coote to put it off till the next

Morning ; but he would not, he faid he would
make an End of it that Night.

Mr. Att. Gen. Pray, recollect your felf, Did
they name among them what their Bufinefs was
that they would make an End of ?

Browne. No, they did not.

Mr. Att. Gen. Who was it that ftop'd at St.

Martin's-lane End ?

Browne. When we were turning up at St. Mar-
tin'\4ane End, my Lord of Warwick and myLord
Mohan call'd out to ftop, and afk'd Mr. Coote whi-
ther he was going? And when he faid, to Leicejier -

fields, my Lord Mohun called out to us to fet

down, which we did, at the Back- Door of the

Crofs-keys Tavern ; They did both of them, my
Lord Warwick, and my Lord Mohun, perfwade

Mr. Coote to go home to Weftminfter, and not to

end
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end the Bufmefs that Night ; but he would go on,

and while we were there, there went three other

Chairs up St. Martina-lane on the other Side of
the Way ; then Mr. Coote, who was in our Chair,

bid us take up, and follow thofe Chairs into the

Fields, and fwore, damn him he would run his

Sword into one of us, if we did not make hafte,

and overtake thofe other Chairs, and go before

them ; I think his Words were, Damn me, I'll run

my Sword into your Breech, ifyou do not make hafte,

and get before that other Chair.

Mr. Att. Gen. You fay then, they went all away
together up to Leicefter-fields ?

Browne. Yes, they did fo.

L. Mohun. I defire he may be afk'd, whether

I did not defire him to go home with me to my
Lodging at Weftminfter.

Browne. Yes, you did, and begg'd of him as if

it had been for an Alms, that he would put it off

for that Night ; but when the other Chairs pad
by us at Charing- Crofs in St. Martin''s-lane, he

would have the Chair taken up, and us to make
what hafte we could to get before them thither,

or elfe, he fwore, damn him he would run his

Sword into one of us, if we did not make hafte

to get to Leicefter-fields before the other Chairs

that went up the other Side of the Way.
Mr. Att. Gen. When the other Chairs were paft

by, and you went away to Leicefter-fields, pray

tell my Lords what happened then.

Browne. We went away to Le :xefter-fields, and

when we came to Green-ftreel End, and were

entring upon the Square upon the Broad Stones,

Mr. Coote call'd out to us, and bid us to fet him

down, and fo did the other two Chairs, and when

he put his Hand into his Pocket to difcharge us,

my Lord of Warwick put his Hand in his Pocket

to pay the three Chairs, and Mr. Coote offered

half a Guinea to difcharge the Chairs, and my
Lord Mohun did produce 3 s. and with it dif-

charged all the three Chairs, and they all three

walked away together forward upon the Broad

Stones on the Right Hand Side of the Way ; It

was fodarka Night, I could not fee half a dozen

Yardsfrom me •, It was thedarkeft Night, I think,

that ever I faw in all my Life, and therefore I

cannot tell what became of them after they went

out of the Chairs.

Mr. Att. Gen. Pray, did you fee my Lord
Mohun afterwards ?

Browne. No, I did never fee my Lord Mohun
afterwards till now here at the Bar.

Mr. Att. Gen. You fay it was fo dark, that you
could not fee three Yards from you ; pray, what

did happen afterwards when you were in the

Field ?

Browne. A little while after we had fet down
thefe Gentlemen, I fill'd my Pipe out of my Box,
and before I could light it, I heard a Calling of

Chairs, Chairs, and 1 went up towards the End
of the Square, where the Noife was, and when I

came there, they would have had me lift the Chair

over the Rails, and I told them, if I did I could

not lift it over again : but they would needs have

me lift it over, and I did fo, and by the Light
of the Lanthorn I faw Capt. French and Captain

James holding up Captain Coote, and they did

defire me to take him into our Chair, but he was
-in fuch a Condition that I could not get him in-

to the Chair j it was before I could well light my
Pipe the Chairs were called.

Mr. Att. Gen. Who did call, can you tell ?

Browne. No, indeed I cannot tell who did call

Chairs, but it was a Voice from the upper End
of the Fields, and we lifted our Chair over the
Rails into the Fields, and there were two Gen-
tlemen holding up another Man •, I have heard it

faid it was Captain French and Captain Ja?nesi

and they cried out, Dear Coote, Dear Coote, and
would have had him gotten into the Chair, but
we could not ; and my Lord ofWarwick did then
fay, if any Damage did come to the Chair, the'

it were 100/. we fhould be fatisfied for the Da-
mage ; but we were not able to get him into the
Chair, and fo there we left him.

Mr. Att. Gen. You fay you faw two Gentlemen
holding up Mr. Coote, and 'twas a very dark
Night, how could you tell who thofe Gentle-
men were ?

Browne. I could not fee any Thing of them
till we came up with the Candle clofe to them.

Mr. Att. Gen. And what did they fay when
you came up clofe to the Chair ?

Browne. -They offered me an 100 /. Satisfaction

for any Damage to my Chair ; but they could noc
get him in, for he was at that Time dead, I be-

lieve, for we went to hale him up, and to get him
into the Chair, but we could not do it.

Mr. Att. Gen. Can you tell who the two Per-

fons were that held him up ?

Browne. No, but by the Defcription of the

Perfons they had fuch Cloaths on, as that they

muft be Captain French and Captain James, but

indeed I cannot fwear directly who they were

that were there, nor who they were that called

for Chairs at the upper End of the Field > but

when our Chair was lifted over again over the

Rails, and we came to the Corner to fee who
fhould be taken in, there came one to us who
bid us carry him to the Bagnio in Long-Acre, and
thither we did go accordingly.

Mr. Att. Gen. Pray, can you tell who the Per-

fons were that held up the Gentleman they would
have to be got into the Chair ?

Browne. No, indeed I cannot.

Mr. Att. Gen. Pray, can you defcribe 'em fo as

to know them, whether my Lord of Warwick,
and my Lord Mohun were thofe two Gentlemen ?

Browne. My Lord of Warwick and my Lord
Mohun were not there I'm fure, for I know them
very well.; I was acquainted with them before j

and when I came up to thefe Gentlemen with

the Candle, there was one of them was bigger

than my Lord of Warwick, or my Lord Mohun ;

and the Elder of them had other Sort of Cloaths

than either of them had on at that Time, as we
could fee when we came up clofe with the Candle

to them.

Mr. Att. Gen. Were there any Lights of the

Lamps, that are ufually in the Streets at that

Time, about the Square ?

Browne. Yes, there were thofe Lights ; but it

was a very dark Night, and we could not fee

two Yards before us, that I am fure of, and

there was no Body elfe that I faw at that Time
at the upper End of the Field, but thofe two

Gentlemen, holding up of Captain Coote, whom
we had brought up before to the Square, and

left him with the Earl of Warwick and my Lord
Mohun, at the Bottom of the Square ; but whi-

ther they all went, indeed I can't tell: We call'd

Watch, but they faid it was not within their

Ward, and therefore they would not come.

When we faw how ill Mr, Coote was upon our

.oming
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coming up, and that he could not get him into

the Chair, we went away, lifted our Chair over

the Rails again, and carried a Gentleman to the

Bagnio in Long-Acre.

Lord Mohun. I have a Queftion to afk this

Witnefs, andthatis, How far the Place is whither

he carried the Chair, that is, from Green-ftreet

End, to the Place whither the Chairs were cal-

led for again, at the upper End of the Pales,

where he found the two Gentlemen holding up

Mr. Code, and endeavouring to get him up into

the Chair ?

Browne. I believe it is about fifty Yards, as

near as I can guefs.

Lord Mohun. I defire to know, whether he

means fifty Yards from the upper End to the low-

er End of Leicefier-fields I

Browne. Yes, I believe, my Lord, it is, and

better.

Lord Mohun. I defire to afk him, whether

Green-ftreet be not • the very lower End of the

Square ?

Browne. Yes, my Lord, the lower End of the

Square, coming out of St. Martin's,- lane into

Green-ftreet.

Mt. Att. Gen. Butdidyoufee three other Chairs

in that Place ?

Browne. Yes, while I was filling my Pipe out

of my Box, three other Chairs did come by, and
went away •, but within a little while after the

filling of my Pipe, or rather before I could well

fill it, or light it, we heard calling for Chairs

again towards the upper End of the Fields, and
we carried up our Chair thither, and there we
found, as I have told you, two Gentlemen hold-

ing up Mr. Coote, and crying out, My dear Coote !

my dear Coote!

Mr. Att. Gen. Can you tell who it was that

called for the Chairs the fecond Time, when you
were in the Fields ?

Browne. No, indeed, I cannot ; but they would
have us bring our Chair over the Rails, and we
did lift it over •, and when we came up to them,
I faw only two Gentlemen, whom I did not
know who they were particularly, till we came
up clofe to 'em, that we could fee their Cloaths,

by the Light of the Candle in our Lanthorn ;

and they would have had us put Mr. Coote into

our Chair, and he being very much wounded,
they would have had us carry him away ; we told

them it would fpoil our Chair, and we could not
befides lift him over the Rails again •, they pro-
mifed we fhould have any Satisfaction for Da-
mage to our Chair, even to the Value of a hun-
dred Pounds ; we went to heave him up to put
him into the Chair, and did all we could to have
got him into the Chair, but we could not ; fo

we lifted the Chair over the Rails again ; and
when we came to the Corner of the Rails, at the
Way that goes to Long-Acre, there we took up a

Gentkman, whom we carry'd to the Bagnio in

Long- Acre ; we called out to the Watch, but they
faid it was not within their Ward, and they would
not come.

Mr. Att. Gen. Can you tell who were the
Perfons that were at the upper End of the
Fields?

Browne. No, indeed, I cannot tell who they
were.

Mr. Att. Gen. Was my Lord Mohun and my
Lord Warwick the two ?

Browne. No, my Lord Mohun was not there,

Vol. V.

nor my Lord Warwick; I know them fo well,

that it could not be them ; one of the Gentlemen
was bigger then my Lord of Warwick, and the
other of them had other Cloaths than my Lord
Mohun.
Mr. An. Gen. Was that the Way they walked

up, when they came out of the Chairs, that led
to that End ofthe Fields where you found Mr. Coote

wounded ?

Browne. Yes, it was.

Mr. Att. Gen. My Lords, this is but the Re-
petition of the Evidence that he gave to your
Lord (hips Yefterday.

L.H.St. If you have done with this Witnefs,
my Lord Mohun may afk him anyQueftions.

Lord Mohun. I defire to have him afk'd, How
far is the Place where he carried the Chair at firft

into Leicefter fields, from the Place where, theyput.

over the Chair within the Rails, and would have
taken in Mr. Coote ?

Browne. It is about fifty Yards, as near I can
guefs.

Lord Mohun. I defire to know ofhim, whether
the Place where we were fet down, that came in

the firft three Chairs, from Locket's into Leice-

fter-fields, to the Place where he found Mr. Coote

fupported by the two Gentlemen, be not from
one End of the Fields to the other ?

Browne. The Place where we fet down Cap-
tain Coote is at the lower End of Green-ftreet, and
the Place where we found him wounded, was at

the upper End by Leicefter-houfe.

L. H. St. I think it is underftood, that Green-

ftreet, which comes out of St. Martin's-lane, is at

one End of Leicefter-fquare, and Leicefter-houfe is

at the other End.
Mr. Att. Gen. Pray, where was it that you faw

the two Gentlemen holding upCaptain Coote, and
cry out, My dear Coote ! my dear Coote !

Browne. It was on one Side of theCrofs-way,

that leads out of the Fields towards Newport-

ftreet, and by Leicefter-houfe.

Mr. Att Gen. But you fay three Chairs did go
up towards the upper End of the Fields ?

Browne. Yes, they did fo-, but our three Chairs

that came away firft from the Greyhound Tavern,
fet down at Green-ftreet End, and the three Gen-
tlemen that came in our Chairs went up the Pales

to them j but whither they went I can't tell, but

foon after we heard calling for Chairs again, and
fo we went up, where we found the two Gentle-

men holding Captain Coote, and faying, My dear

Coote ! my dear Coote !

Mr. Att. Gen. Butwhen you were called the fe-

cond Time, that is, into the Fields, where was

the Place you fay that you found them in ?

Browne. It was within the Rails, one Side of

theCrofs-way towards Leicefter-houfe.

Lord Mohun. Pray, was that the direct Way
that I went from the Place that I was fet down,
that is, the lower End of Green-ftreet, to the

Place that they afterwards went to, which was

the Bagnio in Long-Aere.

Browne. When Captain Coote, and my Lord
Mohun were fet down, and walked away upon the

Pav'd Stones of the Square, to the Place where I

found the two Gentlemen holding up Capt. Coote,

was the quite contrary Way from the End of

Green-ftreet to the Standard Tavern.

L. H. St. Who is your next Witnefs, Mr. At-
torney ?

Bb Mr.
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Mr. Att. Gen. The next Witnefs that we call,

Is Robert Applegate.

Who was /worn.

L. H. St. What do you alk this Witnefs ?

Mr. Att. Gen. My Lords, this is the Chairman
that carried my Lord Mohun to Leicefter-fields from

Locket's ; he will give your Lordfhipsan Account
when he carry'd him, who he carry'd, and what
happened afterwards, which is all but to the fame

Purpofe with the Evidence that he gave Yefter-

day. But pray, who was that whom you car-

ried on the Thirtieth of Otlober laft to Leicefter-

fields ?

Applegate. I carried my Lord Mohun from Lock-

et's, at the Greyhound Tavern in the Strand, to

Leicefter-fields.

Mr. Att. Gen. Pray, How many Chairs were
there of you that went away together ?

Applegate. There were three of us that went a-

way together, one carry'd my Lord Warwick, we
my Lord Mohun, and the third carry'd Captain

Coote, which was the firft Chair that went away.
Mr. Att. Gen. Whither did you go?
Applegate. We went to the Corner of St. Mar-

tin's 'lane.

Mr. Att. Gen. Who do you fay were in the

other two Chairs ?

Applegate. My Lord of Warwick, and my Lord
Mohun.

Mr. Att. Gen. When they came out firft, What
Orders or Directions were given ?

Applegate. My Lord Mohun faid, That he and
my Lord of Warwick, and Captain Coote, would
go all three together down to Weftminfter, and
there they would all lie together, or be together

that Night.

Mr. Att. Gen. What Anfwer was given to what
my Lord Mohun faid ?

Applegate. Indeed I do not remember any An-
fwer that was given at all ; but after that my Lord
Mohun went into the Chair, and ordered us to fol-

low down the other two Chairs towards Weftmin-

fter, and we put up the Chair and came away ;

and when we came to St. Martin's-lane End, the

Chair that carried Capt. Coote turn'd up the Lane,
and we being ordered to follow the other Chairs,

went up the Lane too -, but my Lord Mohunper-
ceiving that they were not going down to Weft-
minfter, call'd out to ftop, juft when we were entred

into <S7. Martin's-lane, over-againft the Back-door
of the Crofts-keys Tavern, and made the other
Chairs to ftand, and all the three Chairs were fet

a-breaft before that Place, and my Lord Mohun
afk'd Capt. Coote, Whither he was going? and he
anfwered, to Leicefter-fields: He begg'd of him, as

one would beg for an Alms, that he would not go
that Night, for the Bufinefs could not be done
that Night, and it was better to put it off till the

next Morning.
Mr. Att. Gen. Did they name what the Bufinefs

was, that was to be done ?

Applegate. No ; but my Lord Mohun did fay,

'twas impoffible to be done that Night.

Mr. Att. Gen. Weil, and what happened after-

wards, while you were in that Place?

Applegate. While we were there, three other

Chairs pafs'd by us on the other Side of the Way,
and going forward up the Street, Capt. Coote

order'd their Chairs to follow, and fo we did to

Greenftreet End, and there we fet 'em down*

Mr. Att. Gen. Pray, can you remember what
was faid by my Lord Mohun at the Time when
the other Chairs pafs'd by ?

Applegate. He was then defiring and begging of

Capt. Coote to go home to Weftminfter, telling him
that it could not be done that Night-, but it muft

be deferr'd till the next Morning -, but Capt. Coote

faid he would not delay it till the next Morning,
but he would go to Leicefter-fields that Night, and
all three Chairs were ordered to go forward, and
we did go on forward to Leicefter-fields ; my Lord
Mohun, indeed, did beg and defire as heartily as,

I fay, a Man for an Alms, that they would let it

alone for that Night ; but Capt. Coote would not,

and ordered his Chair to go forwards.

Mr. Att. Gen. You fay, my Lord Mohun begg'd
as heartily as if it were for an Alms to defer it for

that Night ?

Applegate. Yes, he did fo ; fo that I do real-

ly think that he was not concerned in the Mat-
ter.

Mr. Att. Gen. If he were fo earneft to defer and
put off the Bufinefs, how came you to carry him
thither that Night? WhatExpreffions didhe ufe

particularly in St. Martin
1

s-lane, after the other

Chairs were pafs'd by ?

Applegate. Hefaid, If you muft go, I'll go with
you and fee it ; and he bid us take up and follow

the other Chairs wherein Capt. Coote and my Lord
Warwick were ; and we did go.

Mr. Att. Gen. And where did youfet my Lord
Mohun down ?

Applegate. At the hither End of Leicefter-fquare,

at the Corner of'Green-fir-eet, the lower Corner of
the Pav'd Stones, going up to Leicefter-Houfe.

Mr. Att. Gen. What became of the three Gen-
tlemen that you fet down at the End of Green-

ftreet ?

Applegate. They went all three together up the

Stone Pavement, towards the upper End of the

Square, towards the Standard Tavern, I think.

Mr. Att. Gen. Did they go together, or did

they go afunder ?

Applegate. They went together, I think , I did

not fee them part one from another.

Mr. Att. Gen. Pray did you fee my Lord Mo-
hun afterwards ?

Applegate. No, I did not.

Mr. Att. Gen. What became of you afterwards?

Applegate. I ftay'd a little at the lower End of
the Square to take a Pipe of Tobacco, and when I

had rilled my Pipe, I heard calling Chairs, Chairs

again, at the upper End of the Square 3 and when
we brought up our Chair to the upper End of the

Fields, the firft Man that I did fee was my Lord
of Warwick, who would have had us put over our
Chair within the Rails •, but we told him we could

not get i: over again if any one was put in it •,

but if they would come out into the Square, there

we were ready to carry 'em any where ; and when
we came to the upper End of the Square, there

was Captain French, and we took him into the

Chair, and he bid us carry him to the Bagnio in

Long-Acre ; and at Newport -ftreet End he would
have had us ftop and pull off his Cloaths, for he

believed he was a dead Man.
Mr. Att. Gen. Pray, who did you fee there at

the upper End of Leicefter-fields ?

Applegate. No Body indeed, but my Lord of

Warwick and Mr. French.

Mr. Att. Gen. No Body but them two ?

Applegate. No ; no Body but them two.

1 . Mr.
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Mr. ^/A G<?«- Where do you fay that was, that

the Calling for Chairs was, and where you brought

your Chair ?

Applegate. It was juft at the upper End of Lei-

cefter-fields, by Leicefter-Houfe, and by the Stan-

dard Tavern.

Mr. Att. Gen. Who was it that you there took

up ?

Applegate. It was Captain French.

Mr. Att. Gen. Whither then did you carry

him ?

App'egate. We were order'd to go to the Bagnio

in hong-Acre ; and thither we, and another Chair

that carried my Lord Warwick, did go ; and when

we came there, we did knock a good while before

we could get any Body up; and when they were

let in, we came away, and were bid to call for our

Fare the next Morning.

Mr. Att. Gen. Pray, where was it that you took

up Captain French ?

Applegate. It was the upper End of all of Lei-

cefter-fields.

Mr. Att. Gen. And you went away with him,

did you ?

Applegate. Yes, as foon as ever we took him up j

it was as foon as ever we could, at the outfide of

the Rails, I was the firft Chair that, upon the

Calling for Chairs after they came thither, was by

the Standard Tavern, and from thence we went

into Long-Acre.

Mr. Att. Gen. Whereabout is the StandardTa-

vern ?

Applegate. It is at the further End of the Fields

by Leicejler-Houfe; it is by Cranburne-lane, which

is the Street that leads into Newport-ftreet, and fo

into St. Martin's-lane; and then we were to go to

the Bagnio in Long-Acre.

L. H. St. My Lord Mohun, will you afk this

Witnefs any Queftions ?

Lord Mohun. Yes, my Lord, I haveaQuefli-

on or two to afk him; I defire to afk him, Whe-
ther, when we were going along, and the Chair,

in which Captain Coote was, turn'd up 5/. Martin' s-

lane, I did not call out to have him flop, and
know whither they were going ?

Applegate. Yes, my Lord, you did.

Lord Mohun. Pray, whither did I bid you go,

when you firft took me up at Locket's ?

Applegate. My Lord Mohun bid me follow thofe

Chairs, but go down to Weftminfter, for he faid

they all three would go together, and lie together

that Night.

Lord Mohun. My Lords, I defire this Man may
beafk'd, whether there were not feveral Ways of

going out of the Fields, befides thofe of Green-

ftreet and the Standard Tavern ?

Applegate. Yes, my Lord, no doubt, there are.

Lord Mohun. Then I'll leave it to your Lord-
fhips to make the Obfervation ; for there is no
Evidence that I was even feen in the Field after I

alighted out of the Chair at Green-ftreet End ; and

I hope your Lordfhips do obferve, That he has

told you, I wasasearneftin beggingCaptain Coote

to defer going to Leicefter-fields till the next Morn-
ing, and begg'd as heartily of him for it, as any

Beggar would do for an Alms.
L. II. St. My Lord, their Lordfhips no doubt,

have made that Obfervation ; for he did fay fo.

Lord Mohun. My Lords, I have no more to

afk him.

L. II. St. Mr. Attorney, Who is your next

Witnefs?

Vol. V.

Mr. Att. Gen. Our next Witnefs is Peter Ketro,

who likewife was a Chairman that carried my Lord
Mohun into the Place where the Fact was done.

Peter Ketro was/worn.

Mr. Att. Gen, Pray will you acquaint my Lords
who you carried upon the Thirtieth of Oclober

laft, from the Greyhound Tavern to Leicefter-

fields ?

Ketro. Upon the Thirtieth of Oclober laft, in

the Morning (which was Sunday) very early, we
were call'd to the Door of the Greyhound Tavern,
and when we came there, there were feveral other
Chairs there, for there was no Coach, it feems,
to be had.

Mr. Att. Gen. And who was in your Chair?
Ketro. My Lord Mohun; and there were two

other Chairs that went away together, wherein
were Captain Coote and my Lord Warwick.

Mr. Att. Gen. And whither did you go from
thence ?

Ketro. We went along the Strand, and when
we came to the End of St, Martin's- lane, the Chair
thatCapt. Coote was in, wefuppofed byhisOrder,
turn'd up the Lane ; for my Lord Mohun had given
us Order to go down to Weftminfter ; and then
when we came there to the End of St. Martin's-lane,
he call'd out to flop, and to have the other Chairs
ftopt, and they flood flill at the Back-door of the

Crofs keys Tavern, which is at the End of St. Mar-
tin's- lane, and all the three Chairs did make a fland

at that Place, and my Lord of Warwick, and my
Lord Mohun, and Captain Coote talk'd together ;

and my Lord Mohun did defire Capt. Coote to go
down to Wtftminfter, and to put off the Bufinefs

for that Night, for nothing of Bufinefs could be
done : Then my Lord of Warwick did fay, if they
did go on he would go on with them ; but my Lord
Mohun did endeavour to perfuade 'em to go down
to Weftminfter to lodge, for nothing could be done
that Night ; but when the other three Chairs pafs'd

by, on the other Side of the Way, and Captain
Coote would needs go forwards to Leicefter-fields ,

my Lord Mohun did bid us take up and follow

them ; and he faid, tf they would go, he would
go and fee what came of it ; fo we took up, and
followed the other Chairs, and went up the Lane,
and into Green-ftreet, to the lower End oi~ Green-

ftreet, next the Square, and there our three Chairs

iti down my Lord of Warwick, my Lord Mohunr

and Captain Coote, and were difcharged.

Mr. Att. Gen. And what became of them after f

Ketro. There they went up upon the Broad-

Stones, up towards the upper End of the Fields.

Mr. Att. Gen. Did they go all together, or did

they part ?

Ketro. They went together for any Thing I

know ; I faw no parting, and indred it was fo dark

a Night, that I cannottell what becameof 'em af-

ter they went out of the Chairs: It was one of the,

darkeft Nights that ever I faw.

Mr. Att. Gen. Well then, pray what happened

after that ?

Ketro. I went to light my Pipe of Tobacco, and
before we could light a Pipe of Tobacco, there-

was calling at the upper End of the Square for

Chairs again ; and fo up we went with our Chair

to the upper End of the Fields; and when we came
there, fome Body call'd out to have us lift our

Chair over within the Rails ; but we told 'em, if

we did fo, we could not get it over again,, if any

Bb 2 Bod*.?
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Body were put into it ; and fo we were bid to go
to the End of the Rails, in order to the getting

out from that Place, and getting in of any Body
that was to go into the Chair ; and when we came
to the End of the Rails, we took up Capt. French,

and he bid us carry him to the Bagnio in hong-

Acre, and we did fo, and at Newport-ftreet End he

would have had us havepull'd offhis Cloaths, for

he faid, he believ'd he was a dying Man ; but we
carried him on to the Bagnio in Long-Acre, and
there came after us the Lord oiWarwkk in ano-

ther Chair; and there we fet them down.
Mr. Att.Gen. I have a Queftion to afk you,

Friend •, Did you not fee my Lord Mohun after you
fet him down at Green-ftreet End ?

Kctro. No, indeed, not I ; I did not, after he
went out of the Chair ?

Mr. Ait. Gen. Can you tell whither he went af-

ter he went out of the Chair.

Ketro. No, I can't tell whither he went; they

all three went up the Pav'd Stones together, but
whither they went I can't tell.

Mr, Ait. Gen. Did you hear of any other Chair
that was at that End of the Fields at that Time?

Ketro. There was another Chair at that Time,
at the upper End of the Fields.

Mr. Att. Gen. Did you hear 'em defire to take

Mr. Coote into that Chair ?

Ketro. No, I did not.

Mt. Att. Gen. Nor do you know any Thing of
their putting Mr. Coote into a Chair ?

Ketro. No, indeed, not I ; what they did as to

the other Chair, that was before, they can bed
tell, for I can't.

L. H. St. Who is your next Witnefs, Mr. At-
torney ?

Mr. Att. Gen. Richard Edwards.

L. H. St. What do you call hrm to ?

Mr. Att. Gen. Becaufe we would not trouble

your Lordfhips with the Repetition of every one

of the Witneffes that were here Yefterday ; this

is the Man that carry'd Mr. Dockwra into the

Field.

Edwards was [worn.

L- H. St. Mr. Attorney, What do you afk

this Witnefs?

Mr. Att.Gen. Pray do you acquaint my noble

Lords here, who you carried in your Chair to

Leicefter-fields ?

Edwards. Indeed, I can't tell ; there were three

Chairs that took up three Perfons at the Greyhound

Tavern in the Strand, after three other Chairs were

gone away, and every one had a Gentleman in

'em : I, for my Part, did not know who was in

our Chair; but when we fhut up the Chair we
were bid to go to the Standard Tavern in Leicefter-

fields, and thither we did go, and there we fet

down the Gentleman that was in our Chair, and
away we went; and as we went up St. Martin''s-

lane, we pafs'd by the three other Chairs that

turn'd up before, at the Back- Door of the Crofts-

Keys Tavern.

Mr. Att. Gen. Did you fee the other three Chairs

in Leicefter-fields afterwards ?

Edwards. No, indeed, I did not ; but went up
to the Standard Tavern, and fet down the Gentle-

man that was in our Chair, and there we left him,
and went away.

Mr. Att. Gen. Pray, Can you tell who it was
that you carried ?

Edwards. Indeed, I cannot very well tell ; but

I believe it was Captain James, or Mr. Dock-
wra.

Mr. Att. Gen. When you came to the Standard
Tavern, pray, what happen'd ? What pafs'd

there ?

Edwards. To the beft of my Knowledge, I took
hold of the Knocker of the Door, and knock'dat
the Door, and the Gentleman came out, and was
fet down there ; and he gave me a Shilling, and
away I went with my Chair.

M. Att. Gen. When you fet him down at the

Standard Tavern, pray, what did he fay ?

Edwards. He gave me a Shilling, and bid me
go about myBufinefs ; and fo we went-away.

Mr. Att. Gen. Was you there when you heard
'em call Chairs back ?

Edwards. No, we went away as foon as we had
fet him down at the Standard Tavern.

Mr. Att. Gen. Did you obferve which Way they

went after you fet him down ?

Edwards. No, indeed, I did not; I never mind-

ed which Way they went, after we fet him
down.
Mr. Att. Gen. Which Way did you go ?

Edwards.We went away down towards Charing-

Crofs.

Mr. Att. Gen. Did you fee any other Chairs in

the Square when you went down ?

Edwards. Yes, there were other Chairs at the

other End of the Square.

Mr. Att. Gen. Did you fee any Gentlemen as you
came down, walking towards the Standard Ta-
vern, upon the Pav'd Stones ?

Edzvards. No, indeed, my Lords, not that I re-

member; but I did fee the other three Chairs as I

pafs'd by Green-ftreet End ; who were in 'em,

or what was become of them that were in 'em,

that I can't tell.

Mr. Att. Gen. What did they fay to you any of

'em at that Time?
Edwards. They afk'd us if we were going away,

and we told them yes ; we were difcharged.

Mr. Att. Gen. But pray, did you not meet any

of the other Gentlemen upon the Pav'd Scones?

Edwards. No, indeed, I did not fee, to the beft

of my Remembrance, any other Gentlemen upon

the Pav'd Stones.

Mr. Att. Gen. What did the other Chairmen

fay to you ?

Edwards. They afkd if wewere coming away?

and we left 'em behind us.

L. H. St. Has my Lord Mohun any Queftions

to afk him ?

Lord Mohun. No, I have not.

L H. St. Mr. Attorney, who is your next Wit-

nefs ?

Mr. Att. Gen. Jack/on. who was the Chairman

that carry'd Capt. James. (He was [worn.)

Mr. Att. Gen. Pray, Will you acquaint my
Lords who you carry'd away from Lockef% to

Leicefter-fidds ?

Jack/on. Captain James: There were fix Chairs

in all : I do not know who went in the other

Chairs, but in the three Chairs that went together,

when we went, there was Captain Dockwra, Cap-

tain French, and Captain James.

Mr. Att. Gen. And where did you fee him

down ?

Jackfon. At the Standard Tavern in the Square-

in Leicefter-jklds,

Mr.
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Mr. Att. Gen. What became of him after you

f t him down ?

Jackfon. We knock'd twice at the Tavern

Door, and then he gave us a Shilling, and we
went away prefently, and went down on the

Left Hand upon the Pav'd Stones, towards

Green-ftreel End.

Mr. Ait. Gen. Did you meet any Perfons coming

up upon the Pav'd Scones ?

Jackfon. Yes, my Lord, I did.

Mr. Att. Gen. Can you tell who thofe Perfons

were ?

Jackfon. Indeed, I cannot tell.

Mr. Att. Gen. How many were they in Num-
ber?

Jackfon. They were two or three ; but it was

fo dark, that I cannot tell how many they

were.

Mr. Att. Gen. Which Way were they walk-

ing ?

Jackfon. They were going up towards the

middle Street.

Mr. Att. Gen. How far was that from the

Standard Tavern ?

Jackfon. It might be about fixty Yards from

the Standard Tavern.

Mr. Ait. Gen. You fay there were three Chairs

Handing at the End of Green-ftreet when you

came by?

Jackfon. Yes, there were fo.

Mr. Att. Gen. Had you no Difcourfe with

them ?

Jackfon. No, indeed, I had not.

Mr. Ait. Gen. Did you not afk them why they

ftay'd there ?

Jackfon. No, indeed, I did not ; we pafs'd by
and went home.

Mr. Att. Gen. You know my Lord Mohun,
don't you ?

Jackfon. Yes, I do, very well.

Mr. Att. Gen. Was not my Lord Mohun in that

Company ?

Jackfon. He was, when the fix Chairs were
call'd to Locket's, but I did not hear any Dif-

courfe, thar J can remember, that pafs'd among
'em, nor do I know, or did hear, what became
of my Lord Mohun afterwards.

Mr. Att. Gen. Were thofe the other three

Chairs that went away from Locket's firft, that

you faw at Green-ftreet End ?

Jackfon. Indeed, my Lords, I believe fo ; I

cannot fwear that they were thofe three Chairs

;

when we had fet down Captain James, we did not

look back any Way at all, but went away home,
it being fo late and fo dark.

L. H. St. My Lord Mohun, will you afk this

Witnefs any Queftions?

Lord Mohun. No, my Lord.
Mr. Att. Gen. Then, my Lord, we mail call

William Salmon, who was the Surgeon that did
fearch the Wound by the Coroner's Command,
when he took the Inquifition upon the View of
the Body.

Who was faorn.

Mr. Att. Gen. Pray, Did you view the Body
of Mr. Coote after he was dead ?

Salmon. Yes, I did view his Body by the Com-
mand of the Coroner at the Watch-houfe, where
it lay in St. Martin's- lane.

Mr. Att. Gen. Pray then, will you acquaint

my Lords what Wounds you found upon the
Body ?

Salmon. There was one upon the Left Part of
the Bread, near the Collar-bone ; which, upon
probing, I found to be half an Inch in Breadth,
and four or five Inches deep downward > the
other was a Wound that was in his Left Side,
juft under the fhort Ribs, and that was upward ;

and upon probing of it, I found it was about the
Breadth of an Inch at the Orifice, and about the
Depth of five or fix Inches, and pierced through
the Diaphragma.

Mr. Att. Gen. Pray, did you obferve any
Difference in the Wounds, or in the Orifice
of them ?

Salmon. That below was a large Wound, larger

than the other.

Mr. Att. Gen. WeretheWounds, do you think,
given with two Swords, or with one and the
fame Sword ?

Salmon Indeed, I can't tell.

Mr. Att. Gen. Did you look upon either, and
which of them to be mortal ?

Salmon. I look'd upon both to be mortal.

L. H. St. If you have done with him, Mr.
Attorney, will my Lord Mohun afk him any
Queftions ?

Lord Mohun. No, I fhall afk him no Queftions,
for I think I need not ; I was never prov'd to be
in the Company, in the Place where the Fightino-

was.

Mr. Att. Gen. We have done with calling of
Witneffes, till we hear what my Lord Mohun
fays to it.

L. H. St. My Lord Mohun, This is the Time
(the King's Evidence being finifhed) for you to

call your Witneffes, and make your Defence.
Lord Mohun. My Lords, I fhall not call many

Witneffes, for I think there is nothing that fixes

any thing of Guilt, as to Capt.CW&'s Death, as

to me ; but I fhall call one W itnefs that was here

(as I underfland) yefterday, but not examined,
and that is a Perfon that faw me afterwards, and
knows that I had a Wound in my Finger laid

open, and that Wound was received at Locket's,

by endeavouring to part 'em, when they were
quarrelling there at that Time.

The Witnefs flood up.

L.H. St. Tho' you are not upon your Oath,
yet you are as much obliged, in JuPcice and Con-
fcience, to fpeak the exacl: Truth, as if you was
upon your Oath •, therefore have a Care whac
Teftimony you give.

Witnefs. Yes, my Lord.

L. H. St. What is the Queftion you would
have this Witnefs afk'd ?

Lord Mohun. What he knows of my being

wounded about this Time, and what I declared

concerning that Wound, how I received it ?

L. H. St. I will not refufe to afk the Queftion,

but I muft acquaint your Lordfhip that it figni-

fies nothing in Point of Evidence at Law, what
you your felf did declare after the Fact was over.

It is material what you did to prevent this Mif-

chief before it happened, but not what you faid

or declared after the Thing was done. You hear

my Lord's Queftion, What fay you to it?

Witnefs. I was atMy Lord Mohun' s feveral Days
after this Bufinefs happened, at the Lodging where
he lay, and where I faw him ; he had a Hurt in

his
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his Hand, and it was laid open, it was in the

Finger, and that he faid was all he got by en-

deavouring to part People from fighting.

Mr. Alt. Gen. Pray, Sir, when was this ?

Witnefs. It was feveral Days after the Death

of Mr. Coote.

L. H. St. I told your Lordfhip before, that in

Point of Law, fuch Evidence would fignify no-

thing •, becaufe your declaring any Matter, after

the Thing was done, in relation to the Fact, could

not be admitted as legal Evidence 5 if any of my
Lords be of another Opinion, 1 fuppofe they will

declare it.

Lord Mohun. My Lords, I fubmit it to your

Lordfhips ; I only defire he may be alk'd, Whe-
ther he faw my Hand or no, and how it was ?

Witnefs. I faw my Lord's Finger, and it had

been laid open fome time before ; and he faid,

he had received that Wound by endeavouring to

part Captain French and Captain Coote: That's all

I know of the Matter.

Mr. Att. Gen. But, pray, When was that that

he declared fo ? How long after the Death of

Mr. Coote ?

Witnefs. It was feveral Days after that.

L. H. St. You hear, in Point of Law, that can

be no Evidence at all : If you have no otherWit-

neffes to call, your Lordfhip would do well to

fum up your Evidence, and make what Obfer-

vations you think fit upon the Evidence which has

been given for the King ?

Lord Mohun. My Lords, I hope I fhall make

my Defence, againft this Accufation, with all the

Modefty and Submifiion to your Lordfhips, that

becomes me. I am very much afhamed to be

brought before your Lordfhips upon any fuch Ac-

count as this again, after having been once be-

fore your Lordfhips upon fuch an Account be-

fore. I may very well fay, I am not guilty at all

of having any hand in Mr. Code's Death •, and I

can affure your Lordfhips, I will avoid all Occa-

fions of giving you any Trouble of this Nature

for the future : I do not doubt but to acquit my
felf of all Guilt, in relation to this Matter •, and,

indeed, with Submifiion to your Lordfhips, there

has been no Evidence given, relating to me, that

does infer any Guilt upon me, to prove that I was

at the Place where the Fact was done ; therefore I

fhall only make fome few little Remarks upon

what has been faid, and leave it all to your Lord-

fhips Confideration.

The King's Counfel firft havecall'd the Drawer

of the Houfe, and he has fatisfied, that I did lb far

endeavour to part 'em, that I threaten'd to fend

for the Guards and fecure them, if they would not

go home •, and when they went into the Chairs, I

went into my Chair, on purpofe to follow 'em

down to Weftminfter, whither I would have had

them gone. The Prick that I got in my Finger,

of it felf fpeaks, that I endeavour'd to part 'em,

and fo the Drawer he has told you ; I am fure it

was the Occafion of a great deal of Pain to me, it

being forc'd to be afterwards laid open. The
Chairman that carry'd Mr. Coote, fwears, That I,

at the Door of the Tavern in St. Martina-lane,

did make'emftand, and when I came up to them,

I begg'd, as for an Alms, that they would go
home ; and I afk'd Coote whither he was going ?

Which proves that I was not confcious of any De-
fign of going to fight at that Time. Your Lord-
fhips are likewife told, That when we came to

Green-Jheet End, I was fet down upon thePav'd

Stones. I was fo, indeed, and I went up about five

or fix Yards, but that is all that's prov'd •, but I

did take the quite contrary Way to the Place
where Mr. Coote was wounded. Then there was
another Chairman, one Applegate, and truly what
Ufe they make of him, I cannot imagine, as an
Evidence againft me •, for he fays, I was very ear-

neftin St. Martina-lane to hinder any Quarrel, and
indeed at the Tavern Door, at Locket'?,, I was fb

at firft ; and when we came to St. Martin' s-lane

End, he fays, that I order'd 'em to make them
flop, and a(k Coote whither he was going? And he
faying he was going to Leicefter-fields, I endea-
vour'd all I could to perfuadehim to the contrary,

and did entreat him that he would go no farther,

but go down to Weftminfter to his Lodging, or
lodge with me; but Mr. Coote would not give
meTime, at that Time, the other Chairs coming
by, to give him further Reafons, but would go
away : And then it is objected, that I fhould fay,

that if they would go, I would go and fee: That
was, my Lords, I would go on till I could have
a further Opportunity to prevent any Fighting
among them : And the Witnefs Ketro fays, my
Lord of Warwick did bid the Chair to follow the

other Chair in which Captain Coote was. My De-
fign was for Weftminfter, to go to my Lodgings ;

and when we came to the End of the Square, if

I did go up the whole Stones, it was directly the

contrary Way to the Place where it is prov'd this

Fact happen'd. For the next Witnefs, Edwards,
he fays he faw no Body walking upon the Pav'd
Stones ; and truly, I did go the direct "Way into

Newport-ftreet : And for my not appearing before,

it was for avoiding Confinement ; and I muft fub-

mit the whole Matter to your Lordfhips, how far

any Guilt is fix'd upon me, not being prov'd to
be in the Field at the Time when they fought, or
feen to be in the Company when they came up
and found Mr. Coote wounded, and dying, or
dead. It is a plain Cafe I could have no hand at
all in his Death ; and fo I think I need give no'

further Trouble to your Lordfhips, for I believe

your Lordfhips cannot but be fatisfied, that as I

have pleaded, I am not guilty of killing this Gen-
tleman : Nay, it is impoffible that 1 fhould go
into the Field to be a Second, when my own
right Hand was wounded, for I was not able to

hold my Sword in my Sword Hand, becaufe of
that Wound. I fubmit the Matter entirely to
your Lordfhips, from whom I am fure to meet
with every Thing that will be fuitable to Honour
and Juftice.

L. H. St. The King's Counfel are now to fum
up the Evidence for the King.

Mr. Sollicitor General * began to fum
up the Evidencefor the King, but ^^Jf**
his Voice was fo low, and the

Noife in the Hallfo great, that he could not be

heard ; and therefore the Lord High Steward

moved the Houfe that he mightftand by the Pri-

foner at the Bar, which wasfomething nearer

than the Place where the King's Counfel flood,

as was done the Day before ; and it was order'd

accordingly.

L. H. St. Mr. Sollicitor, Pray raife your Voice
as much as you can, that all my noble Lords may
hear you.

Several
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Severn! of the Lords did move, That one that had

a better Voice mightfum it up, and particular-

ly Mr. Cow per ; but it being ufually the Part

cf the Solicitor General, and he only having

prepared himfelf, he was ordered to go on ; but

for ike better Hearing of him, feveral of the

Lords towards the upper End of the Houfe, re-

movedfrom their Seats down, as they did the

Day before, to fit upon the Wooll-packs.

Mr. Sol. Gen. My Lords, I am of Counfel for

the King againft this noble Lord, my Lord Mo-

bun, the Pri loner at the Bar, who has been upon

his Trial this Day, and it comes to my Turn to

film up the Evidence that has been given againft

him, which is but a Repetition of what your

Lordfhips, no doubt of it, have taken exact No-
tice of; but I muft fhortly fum up the Chief of

the Particulars thereof, and make a few Remarks
what ofthat Evidence fticks particularly upon my
Lord Mohan. The firft Witnefs was the Drawer

of the Houfe, at the Greyhound in the Strand, who
gives you an Account, who were at his Matter's

Houfe the Nine and twentieth of Ocloberhft, and

particularly, that my Lord Mohun was there in

the lame Company wherein this Gentleman was,

that was unfortunately killed* and that he con-

tinued in that Company till very late that Night,

or rather, very early the next Morning •, when,
after the Reckoning was paid, they came all down
to the Bar and call'd for Coaches ; and he tells

you, that he was fent out, and he tells you what

he was fent for, he was fent for Coaches, and fo

cannot give any Account what pafs'd while he

was gone ; but when upon calling for Coaches,

none could be had, there was Order for Chairs to

be call'd, and Chairs were brought to the Door

;

and when he came in again he heard the Gaining
of Swords, and there were Three on the one Side

of the Bar, and Three of 'em on the other : In-

deed he does fay, he did not fee when the Swords
were drawn, but at that Time they were putting

up their Swords, my Lord Mohun was in the Com-
p.'.nv ; upon which I would obferve to your Lord-
mlps, that there had been fome Fighting ; for the

Yvitnefs lays, upon my Lord's Queftion, that my
Lord call'd for a Napkin to put his Hand in, for

his Finger was cut ; and he laid, This is all that I

have got by endeavouring to part them ; fo that

it fhews there was a Quarrel, and my Lord Mohun
was in it. When the Chairs were brought to the

Door, they went into them ; there went Mr. Coote

into one, into the fecond my Lord of Warwick,
and into the third my Lord Mohun ; fo that ftill

my Lord Mohun was in the Company, and they

went away together •, and tho' it is pretended by
my Lord, that he did all he could to prevent the

Quarrel, yet he gave Directions to the Chairmen
that carry'd him to follow the other Chairs, and
your Lordfhips perceive what theBufinefs was that

they went about; and the other three Chairs fol-

lowed after prefendy, fo that they all went away
together ; nay, my Lord himfelf does not difown
his being in the Company till they came into Lei

-

cefter-fields. Next I would obferve what fell from
Browne,vfho carry'd the very Gentleman that was
kill'd, Mr. Coote, that my Lord Mohun was in one
of the three firft Chairs, and that they all went
together, till that my Lord Mohun call'd out to

flop, upon the Turning up into St. Martin's- lane ;

and tho' they ftop'd in St. Martin's- lane, and my
I ,ord Mohun did intre.at them to let it alone at that

Time, yet it was only to let it alone till the Morn-
ing ; and when the other three Chairs pafs'd by
on the other Side of the Way, and Coote would
have them go on, my Lord Mohun faid, If they
would go on, he would go with them and fee it.

Applegate, the Chairman, that carry'd my Lord
Mohun, fays the fame : And fo it is plain my Lord
Mohun did go on with an Intention to make one
in the Affray ; for Applegate fays, That when my
Lord Mohun could not prevail upon his Perfua-

fions, and when Coote went away, after the other

three Chairs were pafs'd by, my Lord Mohun faid,

If you do go, I muft go and fee it ; and they did go
all together : And the Chairman fays, he fet my
Lord Mohun down at the End of Green-ftreet, at

the lower End of the Fields, where the other two
Chairs fet down Captain Coote and my Lord of
Warwick, and that they all three walk'd up toge-

ther towards the Standard Tavern ; ftill all this

proves my Lord did go there, and that he him-
felf did fay he would go and fee it : And it is

plain that my Lord Mohun did go as far as Leice-

fter-fields, and it is only his Declaration concern-

ing himfelf, without any Proof, that he went
away, and did not go into the Fields, to the Place

where the Fact was done; and we think it is fuf-

ficient Proof that he was one of them that were
concerned, becaufe we do prove, that he was all

along in the Company till the very Time that they

came into the Place where the Thing was done*

Then there is the Chairman that carry'd Mr.James,
and he tells your Lordfhips, that the three firft

Chairs that went up St. Martin's- lane, went to the

Standard Tavern, and there knock'd at the Door,
and paid the Chairmen, and went out of their

Chair ; and fo fays the other Chairmen that car-

ry'd Capt. Dockwra and Capt. French ; and they

fay alfo, that when they came down the Pav'd
Stones again, they heard Chairs call'd for, but

they did not interpofe at all in the Matter, but the

other two Chairs it feems did, for they went up
to the upper End of the Square, where there were

two Perfons holding up Mr. Coote, and after they

put the Chair over the Rails, in order to have

him carried away in a Chair, but they could not

get him into the Chair. I would likewife obferve

from the Evidence of the Surgeon, who gives you
an Account of what Nature the Wounds were j

one was in theBreaft, near the Collar-Bone, on the

left Side ; the other was under the fhort Ribs, on
the left Side too, which could not be given him
by the Perfon that he was fighting with, he being

a Right-hand Man, as was prov'd by his Servant.

My Lord Mohun has call'd but one Witnefs,which

is only about a little Circumftance of his being

wounded in the Hand, and having theWound laid

open, but that was two Days after the Fact was

done; my Lord Mohun could not but know than

the Matters he was to anfwer, related to a Time
before. It muft be agreed to me, that they all

three, my Lord of Warwick, my Lord Mohun and

Mr. Coote, went all away together, that they were

carried to Leicefter-fields, that they were fet down
together, and walk'd up together upon the Stone

Pavement, when the others were gone towards the

upper End of the Fields; fo that in all probability,

they all went together into the Place where trie

Fight was, and were all concern'd ; and if fo, my
Lord Mohun muft be equally guilty with the reft,

my Lord Mohun knowing what Bufinefs it was
they were going about. It muft be left to your

Lordfhips, whether he fhall not be prefumed to be

there
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there when the FacT: was done, efpecially his fay-

ing, when he could not prevail in St. Martin' s-lane,

to put the Matter off till anotherTime, that if they

did goon, he would go and fee it •, fo that putting

thefe two Circumftances together, his going in one

of the Chairs with my Lord Warwick and Coote,

and what he faid after when the Chairs ftopt in

St. Martin''s-lane, we think are Circumftances to

induce your Lordfhips to believe, that he was

prefent at the Time of the Fact committed, or

very near the Place ; and if that be lb, how far

he is guilty muft be fubmitted to your Lordfhips

Confideration •, and this is all that I fhall trouble

your Lordfhips with, without repeating the par-

ticular Evidence, which your Lordfhips, I am
fure, very well remember.

Lord Mohun. My Lords, I defire 1 may fay one

Word in anfwer to what Mr. Sollicitor has ob-

ferved. I think your Lordfhips have had no Evi-

dence given you where Mr. Coote was kill'd ; but

only the Chairman that was defir'd to bring over

his Chair within the Rails, fays, it was towards

Panton-ftreet, which is quite contrary to the

Place where I was fet down, at Green-ftreet End -,

I muft then be at a very great Diftance from the

Place where the Fact was done.

L. H. St. If all have done on both Sides, then

your Lordfhips have nothing left but to confider

of the Evidence which has been given, which I

fuppofe you will do among your felves.

Lords. Ay, adjourn, adjourn.

L. H. St. Is it your Pleafure, my Lords, to

adjourn into the Houfe of Lords ?

Lords. Ay, ay.

L.H.St. This Houfe is adjourn'd into the

Houfe of Lords.

[And the Lords went back in the fame Order to

the Houfe ofLords, and there theyJiaidfor about

two Hours Time, debating the Matter among

them/elves, and afterwards returned again into

the Court in Weftminfter-hall, and werefeated
all in their Places, as they were before, and

the Lord High Steward was feated in the Chair

before the Throne.~\

CI. of the Crown. Serjeant at Arms, make Pro-
clamation.

Serj. at Arms. OYes, OYes, OYes, my Lord
High Steward of England, his Grace, does ftrait-

ly Charge and Command all manner of Perfons

here prefent to be uncovered, and keep Silence,

upon pain of Imprifonment.

L. H. St. Is it your Lordfhips Pleafure to go
on now to give your Judgment ?

Lords. Ay, ay.

L. H. St. Then I muft pray your Lordfhips

to give me Time to write down your Opinions
diftinctly, that I may be able to acquaint you
with Certainty of the Numbers.

Lords. Ay, ay.

Then the Lord High Steward flood up, and put
the Queftion to every Lord, beginning with the

youngeft Baron, to know what hisjudgment was ;

and the Lord to whom he call'd, flood up in his

Place uncovered, and laying his Right Hand
upon his Breaft, delivered his Judgment in the

Manner following.

L. H. St. My Lord Bernard, Is Charles Lord
Mohun guilty of the Felony and Murder where-
of he ftands indi&ed, or not guilty ?

L. Bernard. Not guilty, upon my. Honour.

The fame Queftion was ajVd feverally of all the

Lords, who in the fame Form delivered their

Opinions, as followeth.

L
L.

L
U
L.
L.
L.

L.

L
L.
L.
L.
L.

L.
L.

nour.

L.

L.
L.
L.
L.

L.

L.
L.
L.
L.

L.

L.
L.

nour.

L.
nour.

L.
L.

Herbert. Not guilty, upon my Honour.
Wefton. Not guilty, upon my Honour.
Afhburnham. Not guilty, upon my Honour.
Cholmondeley. Not guilty, upon my Honour.
Jefferys. Not guilty, upon my Honour.
Godolphin. Not guilty, upon my Honour.
Guilford. Not guilty, upon my Honour.
Ofelftone. Not guilty, upon my Honour.
Ofborne. Not guilty, upon my Honour.
Craven. Not guilty, upon my Honour.
Cornwallis. Not guilty, upon my Honour.
Granville. Not guilty, upon my Honour.
Berkley. Not guilty, upon my Honour.
Lexington. Not guilty, upon my Honour.
Rockingham. Not guilty, upon my Ho-

Lucas. Not guilty, upon my Honour.
Culpeper. Not guilty, upon my Honour.
Byron. Not guilty, upon my Honour.
Jermyn. Not guilty, upon my Honour.
Leigh. Not guilty, upon my Honour.
Raby. Not guilty, upon my Honour.
Howard. Not guilty, upon my Honour.
Lovelace. Not guilty, upon my Honour.
Hunfdon. Not guilty, upon my Honour.
Wharton. Not guilty, upon my Honour.
Eure. Not guilty, upon my Honour.
Dudley. Not guilty, upon my Honour.
Fitzwalter. Not guilty, upon my Ho-

Willoughby. Not guilty, upon my Ho-

Audley. Not guilty, upon my Honour.
Abergavenny. Not guilty, upon my Ho-

L. H. St. My Lord Vifcount Lonfdale, Is Charles

Lord Mohun guilty, &c.

L. Vifcount Lonfdale. Not guilty, upon my
Honour.

L. Vifcount Townfhend. Not guilty, upon my
Honour.

L. H. St. The Earl of Grantham, Is Charles

Lord Mohun guilty, &c .

E. of Grantham. Not guilty, upon my Ho-
nour.

E. of Albemarle. Not guilty, upon my Ho-
nour.

E. of Tankerville. Not guilty, upon my Ho-
nour.

E. of Warrington. Not guilty, upon my Ho-
nour.

E. of Montagu. Not guilty, upon my Ho-
nour.

E. of Portland. Not guilty, upon my Ho-
nour.

E. of Rochefter. Not guilty, upon my Ho-
nour.

E. of Nottingham. Not guilty, upon my Ho-
nour.

E. of Tarmouth. Not guilty, upon my Ho-
nour.

1 E. of
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uponE. of'Radnor. Not guilty, upon my Honour.

E. of Macclesfield. Not guilty, upon my Ho-

nour.

E. of Feverlham. Not guilty, upon my Ho-

nour.

E. of Burlington. Not guilty, upon my Ho-

nour.

of Carlijle. Not guilty, upon my Honour,

of Bath. Not guilty, upon my Honour.

of Anglefea. Not guilty, upon my Honour.

of EJfex. Not guilty, upon my Honour.

of Scar/dale. Not guilty, upon my Honour,

of thanet. Not guilty, upon my Honour,

of Chefterfield. Not guilty, upon my Ho-

Lord Steward. Not guilty,

nour.

193
my Ho-

E.

E.

E.
E.

E.

E.

E.

nour.

E. of Carnarvan. Not guilty, upon my Ho-

nour.

E. of Kingfton. Not guilty, upon my Honour.

E.

nour.

E.

nour.

E.

nour.

E.

E.
nour.

$L. of Denbigh. Not guilty, upon my Honour.

E. of Leicefter. Not guilty, upon my Honour.

E. of Bridgwater. Not guilty, upon my Ho-
nour.

JB.of Dorfet. Not guilty, upon my Honour.

E. of Suffolk. Not guilty, upon my.Honour.

E. of Huntingdon. Not guilty, upon my Ho-
nour.

E. of Derby. Not guilty, upon my Honour.

E. of Kent. Not guilty, upon my Honour.

Lord High Steward. My Lord Great Chamber-
lain, IsCbarles Lord Mohun guilty, fsV. ?

of Winchelfta. Not guilty, upon my Ho-

of Stamford. Not guilty, upon my Ho-

of Peterborough. Not guilty, upon my Ho-

Rivers. Not guilty, upon my Honour,

of Manchefier. Not guilty, upon my Ho-

Lord Chamberlain.

nour.

Not guilty, upon my Ho-

Lord High Steward. My Lord Prefident,' Is

Charles Lord Mohun guilty, &V. .
?

Lord Prefident.

nour.

LordHigh Steward. My Lord Marquefs ofNor-

manby, Is Charles Lord Mohun guilty, &c?

Lord Marquefs of Normanby. Not guilty, upon

my Honour.
Lord Marquefs of Hallifax. Not guilty upon

my Honour.

Lord High Steward. My Lord Duke of Newca-

Jile, Is Charles Lord Mohun guilty, iic. ?

D. of Newcaftle. Not guilty, upon my Ho-
nour.

D. of Scomberg. Not guilty, upon my Honour.
D.of St. Albans. Not guilty, upon my Ho-

nour.

D. of Northumberland. Not guilty, upon my
Honour.
D.ofOrmonde. Not guilty, upon my Honour.
D. of Southampton. Not guilty, upon my Ho-

nour.

D. of Richmond. Not guilty, upon my Ho-
nour.

D. of Somerfet. Not guilty, upon my Honour.

L. High Steward. My Lord Steward, Is Charles

Lord Mohun guilty, &c, ?

Vol.V.

Not guilty, upon my Ho-

Then the LordHigh Steward of England, (land-

ing up uncovered, putting his right Hand upon
his Breaft, faid, My Lord Mohun is not guilty,

upon my Honour.

'then the Lord High Stewardfeated himfelf again

in the Chair, to take the Number of the Peers

who had given their Judgment.

L. H. St. My Lords, Eighty-feven of your
Lordfhips are prefenr, and you are all unani-

moufly of Opinion, That my Lord Mohun is not

guilty ofthe Felony and Murder whereof he (lands

indicted.

Lords. Ay, ay.

L. H. St. Let the Prifoner be called to the

Bar.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, my Lord
High Steward of England, his Grace, does flrait-

ly Charge and Command all manner of Perfons

here prefent, to keep Silence, upon Pain of Im-
prifonment.

CI. of'the Crown. Serjeant at Arms, make Pro-
clamation.

Serj. at Arms. O Yes, O Yes, O Yes, ChiefGo-
vernor of the tower of London, bring forth the

Body of your Prifoner Charles Lord Mohun,
whom you have committed to you, in order to be
brought hither this Day, upon Pain and Peril will

fall thereon.

Then he was brought forth to the Bar, andthe Lord
High Steward addrefs'd himfelf to him in this

Manner.

L. H. St. My Lord Mohun, you have been in-

dicted for the Murder of Mr. Richard Coote, upon
which Indictment your Lordfhip has been Ar-
raigned, and upon your Arraignment has pleaded

not guilty, and for your Trial you have put your

felf upon your Peers, my Lords here prefent ;

and they have heard the Evidence, and have
confidered of it, and delivered their Judgment
upon the whole Matter -, and I am to acquaint

your Lordfhip, they are all unanimoufly of Opi-

nion, That your Lordfhip is not guilty of the

Felony and Murder whereof you (land indicled \

and therefore your Lordfhip is difcharged from

your Imprifonment, paying your Fees.

then the Lord Mohun made his Reverence to the

Lords, and exprefs'd himfelf thus.

Lord Mohun. My Lords, I do not know
which Way to exprefs my great Thankfulnefs

and Acknowledgment of your Lordfhips great

Honour and Jufticeto me; but I crave leave to

aifure your Lordfhips, That I will endeavour to

make it the Bufinefs of the future Part of my
Life, fo to behave my felf in my Converfation in

the World, as to avoid all Things that may bring

C c me



194 l6(5- ¥he Trial ^Spencer Cowper,i%; &c. 1 1 Will. III.

me under any fuch Circumftances, as may expofe

me to the giving your Lordfhips any Trouble of

this Nature for the future. And then making
his Reverences to the Lords, he went away from
the Bar.

CI. of the Crown. Serjeant atArms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, All man-
ner of Perfons here prefent, are commanded
to keep Silence, by my Lord High Steward of

England, his Grace, upon Pain of Imprifon-

ment.

L. H. St. My Lords, the Trial being at an

End, there is nothing remains to be done here,

but the determining the Commifiion.

Lords. Ay, ay.

L.H. St. Sir Samuel Aflry, let Proclamation be

made in order to the diflblving the Commiffion of
High Stewardfhip.

CI. of the Crown. Serjeant at Arms, make Pro-

clamation.

Serj. at Arms. O Yes, O Yes, O Yes, my Lord

High Steward of England, his Grace, does (trait-

ly Charge and Command all manner of Perfons
here prefent, and that have here attended, to de-
part hence in the Peace of God, and of our Sove-
reign Lord the King •, for his Grace, the Lord
High Steward of England, intends now to diflblve
his Commiffian.

And then the White Staff being delivered to his

Grace, the Lord High Steward, he flood up,

and holding it in both his Hands, broke it in two ;

and then leaving the Chair, came down to the

Wool-pack, and[aid, Is it your Lord/hips Plea-

fure to adjourn to the Houfe of Lords ?

Lords. Ay, ay.

L. H. St. This Houfe is adjourned to the Houfe
of Lords.

And fo they went back in the fame Order that they

came into the Court, and all the Affembly broke

up.

S^x

CLXVI. The TRIAL of Spencer Cowper, Efq\ Ellis

Stephens, William Rogers, and John Marfon, at Hertford

Affixes ,for the Murder ofMrs. Sarah Stout, July 1 6, 1 690.

11 Will. III.

Proclamation was made for all Perfons concerned to

attend,.

CI. ofArr. ^®^^^(^0 U good Men that

areempannell'd to en-

quire, &c. anfwer to

your Names, and fave

your Fines.

Then Ellis Stephens,

William Rogers, and

John Marfon, being upon Bail, Proclamation was

made for them to attend, which they accordingly

did ; and Mr. Cowper was brought into Court by
the Under Sheriff.

p Spencer Cowper, hold up thy Hand.
I (Which he did.)

John Marfon, hold up thy Hand.

ri c 4 J (Which he did.)
T -">

Ellis Stephens, hold up thy Hand.

I

(Which he did.)

William Rogers, hold up thy Hand.
{.(Which he did.)

CI. ofArr. ~\T U ftand indicled by the Names of

Spencer Cowper, late of the Pariflj

of St. John's, in the Town of Hertford, in the County

of Hertford, Efq; John Marfon, late of the Parifh

aforefaid, in the County aforefaid, Gent. Ellis Ste-

phens, late of the Parifh aforefaid\in the County afore-

faid, Gent, and William Rogers, late of the Parifh

aforefaid, in the County aforefaid, Gent, for thai you

not having the Fear ofGod before your Eyes, but being

moved andfeduced by the Inftigation of the Devil\ on

the Thirteenth Bay ofMarch, in the Eleventh Tear of

the Reign of his prefent Majefly, by Force and Arms,

&c. at the Parifh aforefaid, in the County aforefaid,

in and upon one Sarah Stout, Spinfter, in the Peace

ofGodand our Sovereign Lordthe King, then andthere

being, violently, felonioufly, voluntarily, and ofyodr

Malice afore- thought, did make an Affault; and that

you the aforefaid Spencer Cowper, John Marfon,

Ellis Stephens, and William Rogers, a certain

Rope of no Value, about the Neck of the [aid Sarah

then and there felonioufly, voluntarily, and of your

Malice afore-thought, did put, place, fix and bind ;

and the Neck and Throat of the faid Sarah, then and

there with the Hands ofyou thefaid Spencer Cowper,

John Marfon, Ellis Stephens, and William Ro-

gers, felonioufly, voluntarily, and of your Malice

afore-thought, did hold, fqueeze, and gripe ; and that

you the faid Spencer Cowper, John Marfon, Ellis

Stephens, and William Rogers, with the aforefaid

Rope, by you the faid Spencer Cowper, John Mar-

fon, Ellis Stephens, and William Rogers, then as

aforefaid, about the Neck of the faid Sarah Stout put,

placed, fixed, and bound, and by the fqueezing and

griping of the Neck andThroat of the faid Sarah with

the Hands of you the faid Spencer Cowper, John

Marfon, Ellis Stephens, and William Rogers, as

aforefad, the faid Sarah Stout then and there, by

Force and Arms, Sec. felonioufly, voluntarily, and of

your Malice afore-thought, did choak andfirangles by

reafon of which choaking andftrangling of her thefaid

Sarah Stout, by you the aforefaid Spencer Cowper,

John Marfon, Ellis Stephens, WWilliam Rogers,

with the faid Rope about the Neck of the faid Sarah

Stout as aforefaid, placed, fixedand bound, and by the

fqueezing \
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Squeezingandgriping oftbeNeck and Threat ofthe[aid

Sarah., with theHands ofyou thefaid Spencer Cow-
per, John Marion, Ellis Stephens and William

Rogers, as aforefaid, the faid Sarah then and there

inftantly died And fo you the faid Spencer Cowper,

John Marion, Ellis Stephenstf#J William Rogers,

thefaid Sarah Stout, on the thirteenth Day of March,

in the Tear aforrfaid, in the Parifh aforefaid, in the

County aforefaid, in Manner and Form aforefaid, fe-

lonioufly, voluntarily,and ofyourMalice afore-thought,

did kill and murder ; and the faid Sarah Stout, as

iforefaid, by you the faid Spencer Cowper, John
.Marion, Ellis Stephens and William Rogers, fe-

lon; oufly, voluntarily, and out of your Malke afore-

thought, chocked and firangled, into a certain River

there, being called the Priory River, then jeeretly

and maliciov.fly did -put and caft, to conceal and hide

the faid Sarah Stoutyo murdered, againjl the Peace

of our Sovereign Lord the King, his Crown and

Dignity, &c.

How fayed thou, Spencer Cowper, art thou

guilty of the Felony and Murder whereof thou

itandeft indicted, or not guilty r

Mr. Cowper. Not guilty.

CI. of Arr. Culprit, How wilt thou be tried ?

Mr. Cowper. By God and my Country.

CI. ofArr. God fend you a good Deliverance.

Then the other Three pleaded not guil'y, and put

themfelves upon their Country in manner afore-

faid.

Then Proclamation was made for Information.

CI. ofArr. You the Prifoners at the Bar, thefe

Men that you (hall hear called, and perfonaliy

appear, are to pafs between our Sovereign Lord
the King and you, upon Trial of your feveral

Li yes and Deaths-, therefore if you will challenge

them, or any of them, your Time to fpeak is as

they come to the Book to be fworn, before they

be fworn.

Then the Pannel was called over.

CI. of Arr. Do you defign to join in your
Challenges, or to challenge feparately ?

Mr. Cowper. If we fhould challenge feparate-

ly, there muft be fo many feparate Trials ; and
therefore to prevent the Trouble of the Court,

I am willing there fhould be but one Challenge
for all.

CI. of Arr. Gentlemen, do you all agree to

that ?

Prifoners. Yes, yes.

Then after feme Challenges, as well on the Part of
the King as of the Prifoners, there not being a

full Jury of the principal Pannel

:

Mr. Cowper. If your Lordfhip pleafe, the

Pannel is now gone through, I defire they may
fhew fome legal Caufe for their Challenges.

Mr. Jones. I conceive we that are retained for

the King are not bound to fhew any Caufe, or
the Caufe isfufficient if we fay they are not good
for the King, and that is allowed to be a good
Caufe of Challenge ; for what other Caufe can
we fhew in this Cafe ? You are not to fhew your
Caufe, you challenge peremptorily ; fo in this

Cafe the King does.

Vol. V.

Mr. Cowper. My Lord, I ftand at the Bar with
fome Difadvantage, to encounter a Gentleman
that hath no Concernment ; but however, I do
take it for Law, that there muft be a Caufe (hew-
ed, and that Caufe muft be a legal one, and what
that Caufe is they muft certainly make out. I do
think it ought to appear that there is fome Rela-
tion, or fome notorious Affection or Friendfhip,

or fomething of that fort, or otherwife it is not
a legal Caufe of Challenge ; and if there feem to
be any Difficulty in this Particular, I hope your
Lordfhip will afiign me Counfel to argue it with
the King's Counfel.

Mr. Baron Hatfell. Mr. Cowper, you are not
under fuch Difadvantage as Men ufually are that
ftand where you now do. You have been educa-
ted in the Study of the Law, and underftand it

very well. I have feveral Times feen how you
have managed your Clients Caufesto ther Advan-
tage. As for this Matter of Challenge, Mr.Jones,
I think, you fhould fhew your Caufe of Chal-
lenge, tho' the Law allows the Prifoner Liberty
to challenge twenty peremptorily.

Mr. Jones. I don't know, in all my Practice of
this Nature, that it was ever put upon the Kino-

to fhew Caufe j and I believe fome of the Kino-'s

Counfel will fay they have not known it done.

Mr. Cowper. In my Lord Chief Juftice Hales'

$

Pleas of the Crown, p. 259, it is exprefly fo, and
in the Statute of 33 Edw. I. 'tis faid, the King
fhall not challenge without Caufe, and that mult
be legal.

CI. of Arr. Call Daniel Clarke.

Mr. Baron Hatfell. Mr. Jones, if you can fay

anyjuryman hath faid any Thing concerning this

Caufe, and given his Verdict by way of Difcourfe,

or fhewed his Affection one way or other, that

would be good Caufe of Challenge.

Mv.Jones. My Lord, then we fhould keepyou
here while to Morrow Morning.

Mr. Baron Hatfell. If there hath been any great

Friendfhip between any Jury-man and the Party,

it will look ill if he be infifted upon.

Mr. Cowper. My Lord, I don't infill upon it,

but I profefs I know of no Friendfhip, only that

Mr. Clarke in Elections hath taken our Intereft

in Town ; I know I have a juft Caufe, and I am
ready to be tried before your Lordfhip and any
fair Jury of the County ; therefore I do not infiit

upon it.

Then the Jury fworn was as followeth :

Evan Lloyd, Efq-,~1 {Thomas Parrot,

William Watfon, I I Sam. Wallingham,

John Prior, \j Francis Cole,

John Harrow, .-

j
Rich. Crouch,

George Holgate,
|

John Cock,

John Stracey, J \_Ricb. Dickinfon.

Mr. Cowper. My Lord, I humbly move that

I may have Pen, Ink and Paper.

Mr. Baron Hatfell. Ay, by all means.

CI. ofArr. Hold up your Hand. (Which he did.)

And fo of the reft. You of the Jury, look upon
the Prifoners, and hearken to their Charge. They
ftand indicted by the Names of, &c. (Prout in

the Indictment, mutatis mutandis.)

Jury. My Lord, we defire we may have Pen,
Ink and Paper.

CI. of the Affize. There are three of the Jury
defire Pen, Ink and Paper.

Cc 2 Mr,
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Mr. Baron Hat/ell. Let as many have it as will.

Mr. Jones. May it plea fe your Lord fhip, and

you Gentlemen that are fworn, I am of Counfel

for the King in this Caufe,and it is upon an Indict-

ment by which the Gentlemen at the Bar ftand ac-

cufed foroneofthefouleft and moil wicked Crimes

almoft that any Age can remember : I believe in

your County you never knew a Fact of this Na-
ture ; for here is a young Gentlewoman of this

County ftrangled and murdered in theNight-time.

The Thing was done in the Dark, therefore the

Evidence cannot be fo plain as otherwife might be.

After fhe was ftrangled and murdered, fhe was

carried down into a River to ftifle the Fact, and

to make it fuppofed fhe had murdered her felf;

fo that it was indeed, if it prove otherwife, a dou-

ble Murder, a Murder accompanied with all the

Circumftances of Wickednefs and Villainy that I

remember in all my Practice, or ever read of.

This Fact, as it was committed in the Night-

time, fo it was carried very fecret, and it is very

well we have had fo much Light as we have to

give fo much Satisfaction : For we have here in a

manner two Trials, one to acquit the Party that

is dead, and to fatisfy the World, and vindicate

her Reputation, that fhe did not murder herfelf,

but was murdered by other Hands. For my part,

I fhall never, as Counfel in the Cafe of Blood, ag-

gravate ; I will not improve or enlarge the Evi-

dence at all, it fhall be only myBufinefs to fet the

Fact as it is, and to give the Evidence, and ftate

it as it ftands here in my Inftructions.

My Lord, for that Purpofe, to lead to the

Fact, it will be neceffary to inform you, that up-

on Monday the 13th of March, the firft Day of

the laft Affizes here, Mr. Cowper, one of the Gen-

tlemen at the Bar, came to this Town, and light-

ed at Mr. Barefooted Houfe, and ftaid there fome

Time, I fuppofe to dry himfelf, the Weather be-

ing dirty, but fent his Horfe to Mrs. Stout's, the

Mother of this Gentlewoman. Some Time after,

hecame thither himfelf, and dined there, and ftaid

till Four in the Afternoon ; and at Four, when he

went away, he told them he would come and

lodge there that Night, and fup.

According to his Word hecame there, and had

the Supper he defired > after Supper Mrs. Stout,

the young Gentlewoman, and he fat together till

nearElevena-Clock. AtElevena-Clock there was
Orders given to warm his Bed, openly to warm
his Bed, in his hearing. The Maid of the Houfe,
Gentlemen, upon this went up Stairs to warm his

Bed, expecting the Gentleman would have come
up and followed her before fhe had done •, but it

feems, while fhe was warming his Bed, fhe heard

the Door clap together, and the Nature of that

Door is fuch, that it makes a great Noife at the

Clapping of it to, that any Body in the Houfe
may be fenfible of any one's going out. The
Maid upon this was concerned, and wondered at

the Meaning of it, he promifing to lie there that

Night ; fhe came down, but there was neither

Mr. Cowper nor Mrs. Stout, fo that we fuppofe,

and for all that we can find and learn, they muft
go out together. After their going out, the

Maid and Mother came into the Room ; and the

young Gentlewoman not returning, nor Mr. Cow-
per, they fat up all Night in the Houfe, expect-

ing what Time the young Gentlewoman would
return. The next Morning, after they had fat

up all Night, the firft News of this Lady was,

that fhe lay floating and fwimming in Water
I

by the Mill-dam. Upon that there was feveral
Perfons call'd ; for it was a Surprize how this
fhould come to pafs. There fhe lay floating
with her Petticoats and Apron, but her Nighl>
Rail and Morning-Gown were off, and one of
them not found till fome time after ; and the
Maid will give you an Account how it came to
be found.

This made a great Noife in the Country ; for
it was very extraordinary, it happening that from
the Time the Maid left Mr. Cowper and this
young Gentlewoman together, lhe was not feen
or heard of till next Morning, when fhe was
found in this Condition, with her Eyes broad
open, floating upon the Water.
When her Body came to be viewed, it was very

much wondered at ; for in the firft Place, it is

contrary to Nature, that any Perfons that drown
themfelves fhould float upon the Water. We
have fufficient Evidence that it is a Thing that
never was * if Perfons come alive into the Water,
then they fink, ifdead, then they fwim, that made
fome more curious to look into this Matter. At
firft it was thought that fuch an Accident might
happen, though they could not imagine any Caufe
for this Woman to do fo, who had fo great Pro-
fperity, had fo good an Eftare, and had no Oc-
cafion to do an Action upon her felf fo wicked
and fo barbarous, nor cannot learn what Reafon
fhe had to induce her to fuch a Thing. Upon
View of the Body it did appear there had been
Violence ufed to the Woman, there was a Creafe
round her Neck, fhe was bruifed about her Ear ;

fo that it did feem as if fhe had been ftrang%I
either by Hands or a Rope.

Gentlemen, upon the Examination of this Mat-
ter, it was wondered how this Matter came about,
it was dark and blind. The Coroner at that

Time, nor thefe People, had no Evidence given,

but the ordinary Evidence, and it pafs'd in a Day.
We muft call our Witneffes to this Fact, rhat of
Neceffity you muft conclude fhe was ftrangled,

and did not drown her felf. If we give you as

ftrong a Proof as can be upon the Nature ofjhe
Fact, that fhe was ftrangled, then the fecond

Matter under that Enquiry will be, to know
who, or what Perfons fhould be the Men that

did the Fact. I told you before, it was, as all

wicked Actions are, a Matter of Darknefs, and
done in fecret, to be kept as much from the Know-
ledge of Men as was poffible.

Truly, Gentlemen, as to the Perfons at the

Bar, the Evidence of the Fact will be very fhort,

and will be to this Purpofe.

Mr. Cowper was the laft Man unfortunately

in her Company, I could wifh he had not been

fo with all my Heart, 'tis a very unfortunate

Thing, that his Name fhould upon this Occafion

be brought upon the Stage •, but then, my Lord,

it was a ftrange Thing, here happens to be three

Gentlemen, Mr. Marfan, Mr. Rogers, and Mr. Ste-

phens; as to thefe three Men, my Lord, I don't

hear of any Bufinefs they had here, unlefs it was

todothisMatter, to ferve fomelntereft or Friend,

that fent them upon this Meffage ; for, my Lord,

they came to Town, (and in Things of this Na-

ture, 'tis well we have this Evidence, but if we

had not been ftraightned in Time it would have

brought out more, thefe Things come out (lowly)-

thefe Perfons, Mr. Stephens, Mr. Rogers, and

Mr. Marfon, came to Town here on the 13th of

March laft, the Affize D*y. My Lord, when
they
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they came to Town, they came to an Houfe, and
look L odgings at one Gurrey's, they took a Bed

for two, and went out of their Lodging, having

taken a Room with a large Bed in it, and after-

wards they went to the Glove and Dolphin, and

then about Eight a- Clock one Marfon came to them

there ; in what Company they came, your Lord-

Ihip and the Jury will know by and by ; they

ftaid there, my Lord, at the Glove from Eight

a-Clockto Eleven, as they fay. At Eleven thefe

three Gentlemen came all into their Lodging

together to this Gurrey's. My Lord, when they

came in, it was very obfervable amongfl them,

unlefs there had been a Sort of Fate in it,

Firft, That they mould happen to be in the

Condition they were in ; and, fecondly, fall upon

the Difcourfe they did at that Time ; for, my
Lord, they called for Fire, and the Fire was

made them-, and while the People of the Houfe

were going about, they obferved and heard thefe

Gentlemen talk of Mrs. Sarah Stout ; that hap-

pened to be their Difcourfe ; one faid to the

other, Mar/on, fhe was an old Sweet-heart of

yours : Ay, faith he, but fhe caft me off, but I

reckon by this Time a Friend of mine has done

her Bufinefs. Another Piece of Difcourfe was, I

believe a Friend of mine is even with her by this

Time. They had a Bundle of Linnen with them,

but what it was is not known, and one takes the

Bundle and throws it upon the Bed •, Well, faith

he, her Bufinefs is done, Mrs. Sarah Stout's court-

ing Days are over •, and they fent for Wine, my
Lord •, fo after they had drank of the Wine they

talk'd of it, and one pulled out a great deal of

Money ; faith one to another, what Money have

you fpent to Day ? Saith the other, thou haft

had 40 or 50/. for thy Share : Saith the other,

I will fpend all the Money I have, for Joy the

Bufinefs is done.

My Lord, this Difcourfe happened to be a-

mong them, which made People of the Houfe
confider and bethink themfelvesj when the next

Day they heard of this Mrs. Stout's being found

in the Water, this made them recollecl and call

to mind all thefe Difcourfes.

My Lord, after thefe Gentlemen had ftaid there

all Night, next Morning, truly it was obfeived

(and I fuppofe fome Account will be given of it)

that Mr. Cowper and they did meet together, and

had feveral Difcourfes, and that very Day went

out of Town, and 1 think as foon as they came

to Hoddefdon, made it all their Difcourfe and Bu-

finefs to talk of Mrs. Stout.

My Lord, we will call our Witneffes, and

prove all thefe Facts that I have opened to your

Lordfhip ; and then I hope they will be put to

give you fome Account how all thefe Matters

came about.

Call Sarah Walker, (who was [worn.)

Mr.Jones. Mrs. Walker, pray give an Account
to my Lord and the Jury, of Mr. Cowper's com-
ing to your Houfe the 13th of March, and what
was done from his coming there at Night to his

going our.

Sarah Walker. May it pleafeyou, my Lord, on
Friday before the laft Affizes, Mr. Cowper's Wife
lent a Letter to Miftrefs Stout, that fhe might
txipt&Mr. Cowper at the Affize-Time •, and there-

fore we expected Mr. Cowper at that Time, and
accordingly provided •> and as he came in with

theJudges, fhe afk'd him if he would alight ? He
faid no, by Reafon I come in later than ufual, I

will go into the Town and fhow my felf, but he
would fend his Horfe prefentiy. She afk'd him,
how long it would be before he would come, be-
caufe they would ftay for him ? he faid, he could
not tell, but he would fend her Word ; and fhe

thought he had forgot, and fent me down to
know, whether he would pleafe to come ? He
faid, he had Bufinefs, and he could not come juft

then, but he came in lefs than a Quarter of an
Hour after, and dined there, and he went away
at Four a-Clock; and then my Miftrefs afk'd him,
if he would lie there? and he anfwered yes, and
he came at Night about Nine a Clock ; and he
fat talking about half an Hour, and then caii'd

for Pen, Ink and Paper, for that, as he faid, he
was to write to hisWife •, which was brought him,
and he wrote a Letter ; and then my Miftrefs

went and afk'd him, what he would have for

Supper? he faid Milk, by Reafon he had made a
good Dinner j and I got him his Supper, and he
eat it •, after fhe called me in again, and they
were talking together, and then fhe hid me make
a Fire in his Chamber ; and when I had done fo,

I came and told him of it, and he looked at me,
and made me no anfwer : Then fhe bid me warm
the Bed, which accordingly I went up to do as

the Clock ftruck Eleven, and in about a Quarter
of an Hour, I heard the Door fhut, and I thought
he was gone to carry the Letter, and ftaid abouc
a Quarter of an Hour longer, and came down,
and he was gone and me, and Mrs Stout the Mo-
ther, afk'd me the Reafon why he went out
when I was warming his Bed ? and fhe afk'd

me for my Miftrefs, and I told her I left her

with Mr. Cowper, and I never faw her after that,

nor did Mr. Cowper return to the Houfe.

Mr. Jones. How long did you fit up ?

Walker. All Night.

Mr. Jones. What Time next Morning did you
fee her ?

Walker. About Seven a-CIock.

Mr. Jones. In the Water or out ?

Walker. Out of the Water.

Mr. Cowper. Pray will you recollecl a little,

and be very particular as to the Time when I

went out at Night ?

Walker. Sir, it was a Quarter after Eleven by
our Clock ; the Difference between the Town-
Clock and ours was half an Hour.

Mr. Cowper. But you fay by your Clock it was
a Quarter after Eleven.

Walker. Yes, Sir.

Mr. Cowper. Pray what Account did you give

as to the Time to the Coroner's Inqueft ?

Walker. I faid then it was Eleven, or a Quar-
ter after Eleven, when I heard the Door fhut.

Mr. Cowper. Pray was Mrs. Stout prefent with

the Coroner's Inqueft when you gave that Ac-
count ?

Walker. Yes, fhe was.

Mr. Cowper. Pray what Account did you give

as to the 1 ime before my Lord Chief Jultice

Holt ?

Walker. I gave the Account that it was Eleven,

or a Quarter of an Flour after.

Mr. Cowper. In her Depoficions there is half

an Hour's Difference, for then fhe faid it was
half an Hour after Ten.

Mr. Baron Hat/ell. Which Clock was earlieft,

yours or the Town- Clock ?

Walker.
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Walker. Ours was half an Hour fafter than

theirs.

Mr. Cowper. How came you to know this ?

Walker. By reafon that Dinner was drefs'd at

the Cook's, and it was ordered to be ready by

Two a-Clock, and it was ready at Two a-Clock

by the Town- Clock, and half an Hour after

Two by ours.

Mr. Cowper. When you came down and mif-

fed your Miftrefs, did you enquire after her all

that Night ?

Walker. No, Sir, I did not go out of the

Doors •, I thought you were with her, and fo I

thought fhe would come to no Harm.
Mr. Cowper. Here is a whole Night fhe gives

no Account of. Pray, Miftrefs, why did not

you go after her ?

Walker. My Miftrefs would not let me.

Mr. Cowper. Why would fhe not let you ?

Walker. I faid I would fee for her: No, faith

fhe, by Reafon if you go and fee for her, and do
not find her, it will make an Alarm over the

Town, and there may be no Occafion.

Mr. Cowper. Did your Miftrefs ufe to ftay

out all Night?

Walker. No, never.

Mr. Cowper. Have not you faid fo ?

Walker. I never faid fo in my Life.

Mr.Cowper. PrayMrs. Walker did you never take

notice that your Miftrefs was under Melancholy ?

Walker. I don't fay but fhe was melancholy ;

fhe was ill for fome time, and I imputed it to

her Illnefs, and I know no other Caufe.

Mr. Cowper. Have you not often told People

that your Miftrefs was a melancholy Perfon, up-

on your Oath?
Walker. I have faid fhe hath been ill, and that

made her melancholy.

Mr. Cowper. I will afk you this Queftion ;

Pray, did you ever purchafe any Poifon, more
or lefs, within thefe twelve Months ?

Walker. Yes, Sir, I did fo, and can tell what
it was for.

Mr. Cowper. By whofe Order?

Walker. By my own Order.

Mr. Cowper. Did you buy Poifon but once,

upon your Oath ?

Walker. I believe I might buy twice.

Mr. Cowper. Where ?

Walker. Of Mr. Ludman.
Mr. Cowper. Both Times there?

Walker. Yes.

Mr. Cowper. Of him ?

Walker. No, of the young Man.
Mr. Cowper. Did you ever buy any Poifon at

Luton ?

Walker. No.
Mr. Cowper. Did you ever buy any by your

Miftrefs's Order, or of one Mrs. Crooke, upon
your Oath ?

Walter. No, I never did.

Mr. Cowper. Pray at what Time was it that

you bought this Poifon you fpeak of ?

Walker. I can't remember.

Mr. Cowper. Pray recollect your felf ?

Walker. It was within this halfYear, to be fure.

Mr. Cowper. What was the Name of the Poi-

fon you afk'd for ?

Walker. I afk'd for White Mercury.
Mr. Cowper. She faith, I pafs'd by her Miftrefs's

Houfe, and went directly to Mr. Barefoot's ; Pray
did not you come to Mr. Barefoot' s after me?

Walker. Yes, Sir.

Mr. Cowper. Pray did you give the fame Ac-
count before the Coroner, when this Matter was
enquired into, that you have now done ?

Walker. Yes, I did, as near as I can tell.

Mr. Cowper. Did you give this Account in
Subftance ?

Walker. Yes, I did.

Mr. Baron Hat/ell. Mi: Cowper, I fuppofe you
don't mean in relation to the Poifon.

Mr. Cowper. My Lord, I mean in relation to
fo much of the Evidence which fhe now crives,

and particularly refpects me. For what Lnd or
Purpofe did you buy it ?

Walker. I bought it to poifon a Dog.
Mr. Cowper. Why mould you poifon the Dog?
Walker. It was a Dog that ufed to haunt our

Houfe, that did us a great deal of Mifchief; but
that did not do, fo I bought it a fecond Time.
Mr. Cowper. Who gave it to the Doo- ?

Walker. 'Twas another Maid did give it the
Dog.
Mr. Cowper. Why did you then fwear it was

given the Dog ?

Walker. Sir, I faw it given.

Mr. Cowper. Did your Miftrefs know of it?

Walker. Yes, fhe did know of it afterwards.

Mr. Cowper. How did you give it ?

Walker. In warm Milk.
Mr. Cowper. How did the Milk look ?

Walker. It did not look difcolour'd in the

leaft.

Mr. Baron Hat/ell. You faid juft now your
Miftrefs was ill, and that made her melancholy;
what Illnefs was it ?

Walker. My Lord, fhe had a great Pain in

her Head.
Mr. Baron Hatfell. How long had fhe been

troubled with it ?

Walker.Ever fince laft May was twelve Months
was the beginning of it.

Mr. Jones. Did you ever find her in the leaft

inclined to do her felf a Mifchief ?

Walker. No, I never did.

Mr. Cowper. You bought Poifon twice, did
you give all the Poifon you bought to the Dog?

Walker. Yes.

Mr. Cowper. The firft and the laft ?

Walker. Yes, the whole.

Mr. Cowper. How much did you buy ?

Walker. I am not certain how much I bought.
Mr. Cowper. Pray, what Mifchief did it do

the Dog?
Walker. I cannot tell, he may be alive till now

for ought I know.
Mr. Cowper. WT

hat Mifchief did the Dog do?
Walker. A great deal, he threw down feveral

Things and broke them.

Mr. Jones. Did Mr. Cowper, upon your Oath,
hear Miftrefs Stout give you Order to make his

Fire, and warm his Bed ?

Walker. He knows beft, whether he heard it

or no •, but he fat by her when fhe fpake it.

Mr. Jones. Did fhe fpeak of it fo as he might
hear ?

Walker. Yes fhe did, for he was nearer than I.

Mr. Jones. And did not he contradict it?

Walker. Not in the leaft.

Mr. Jones. Was it the old or young Woman
that gave you the Order ?

Walker. The young Woman.

Mr.



1 699- Affiz. for the Murder ofMrs. Sarah Stout* 199
Mr. Cowper. Pray, did the Dog lap it, or did

you put it down his Throat, upon your Oath?

Walker. No, he lapt it, upon my Oath.

Mr. Jones. Did Mr. Cowper fend for his Horfe

from your Houfe the next Day ?

Walker. I can't fay that •, 1 was not in theWay.

Mr. Jones. Did he come to your Houfe after-

wards ?

Walker. No, I am fure he did not.

Mr. Jones. Was the Horfe in your Stable when

it was fent for ?

Walker. Yes, Sir.

Mr. Jones. And he did not come to your Houfe

again, before he went out of Town ?

Walker. No, Sir.

Mr. Jones. Do you know whichWay he went

out of Town ?

Walker. No, Sir.

Mr. Baron Hatfell. Did Mr. Cowperuk to lodge

at your Houfe at the Affizes ?

Walker. No, rhy Lord, not fince I came there

;

the Seffions before, he did..

Mr. Cowper. Where did you come to invite me
to Dinner ?

Walker. At Mr. Barefoot'*,.

Mr. Cowper. Then you knew I was to lodge

there ?

Mr. Baron Hal/ell. Who wrote the Letter on

Friday, that Mr. Cowper would lodge there?

Walker. I know not who wrote it, his Wife
fent it.

Mr. Jones. Did he tell you he would lodge there

that Night before he went away ?

Walker. When he went from Dinner he faid fo.

Mr. Jones. Call James Berry. (Who wasfworn.)

Now, my Lord, we will give Evidence ofthe Man-
ner how fhewas found. Mr. Berry, Do you remem-
ber when Mrs. Stout was found by your Mill ?

Berry. No, indeed, I do not know juft what

Day it was.

Mr. Jones. When you found her, do you re-

member, how, in what Manner fhe was found ?

Berry. Yes •, I went out in the Morning to fhoot

a Flufh of Water by Six a-Clock, and 1 law fome-

thing a floating in the Water, fo I went out to

fee what it was, and I faw part of her Cloaths.

Mr. Jones. Did you fee her Face ?

Berry. No, not then.

Mr. Jones. Was her Face under Water, or

above ?

Berry. No part of her Body was above Water,

only fome part of her Cloaths.

Mr. Jones. How many Foot deep might the

Water be ?

Berry Five Foot deep.

Mr Jones. And how much was fhe underWa-
ter, do you conceive ?

Berry. She might be under Water about five or

fix Inches.

Mr. Jones. Then he whole Body was not un-

der Water, was it?

Berry. Yes.

Mr. Jones. Was her Face under Water ?

Berry. Yes.

Mr. Baron Hatfell. Did fhe lie upon her Face,

or her Back ?

Berry, She lay upon her Side.

Mr. Jones. When fhe was taken out, were her

Eyes open or fhut ?

Berry. Her Eyes were open.

Mr. Jones. Was fhe fwell'd with Water ?

Berry. 1 did not jerceive her fwell'd: I was

amaz'd at it, and did not fo much mind it as I

mould.

Mr. Jones. But you remember her Eyes were
flaring open ?

Berry. Yes.

Mr. Jones. Did you fee any Marks or Bruifes

about her ?

Berry. No.
Mr. Cowper. Did you fee her Legs ?

Berry. No, I did not.

Mr. Cowper. They were not above Water.
Berry. No.
Mr. Cowper. Could you fee them underWater ?

Berry. 1 did not fo much mind it.

Mr. Cowper. Did fhe lie ftreight or double,

driven together by the Stream ?

Berry. I did not obferve,

Mr. Cowper. Did you not obferve the Weeds
and Trumpery under her?

Berry. There was no Weeds at that Time
thereabouts.

Mr. Jones. Was the Water clear ?

Berry. No, it was thick Water.
Mr. Jones. Was there any Thing under her, in

the Water, to prevent her finking ?

Berry. No, I do not know there was ; fhe lay

on her right Side, and her right Arm was driven
between the Stakes, which are within a Foot of
one another.

Mr. Jones. Did any Thing hinder her from
finking ?

Berry. Not that I faw.

Mr. Jones. Did you help to take her out from
the Stakes ?

Berry. No.
Mr. Jones. Call John Venables.

Mr. Cowper. Mr. Berry, if I underftand you
right, you fay her Right Arm was driven between
the Stakes, and her Head between the Stakes

;

could you perceive her Right Arm, and where
was her Left Arm ?

Berry. Within a fmall Matter upon the Water.
Mr. Baron Hatfell. Did you fee her Head and

Arm between the Stakes ?

Berry. Yes, her Arm by one Stake, and her

Head by another.

Mr. Jones. Did her Arm hang down, or how ?

Berry. I did not mind fo much as I might have

done.

itben John Venables was fworn.

Mr. Jones. Did you fee Mrs. Stout, when fhe was

taken out of the Water, as fhe lay in it ?

Venables. Yes.

Mr. Jones. Give an Account how you found

her.

Venables. She was floating upon the Water.

Mr. Jones. How ? Was all her Body, or what
Part in the Water?

Venables. She lay upon her Right Side, and this

Arm upon the Water, rather above the Water s

her Ruffles were upon the Water.
Mr. Jones. Did you help to take her out?

Venables. No, Sir.

M. Jones. Were her Eyes open then ?

Venables. Her Eyes were open when I faw hcr f

but I did not fee her when fhe was taken out.

Mr. Jones. Did any thing hinder her from
finking ?

Venables. I faw nothing to hinder her if fhe

would have funk.

Mr,
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Wit. Jones. Call LeonardDell. (Who was fworn.)
Did you fee this Mrs. Stout in the Water ?

ZW/. Yes.

Mr. Jones. Pray tell us in whatPofture fhe was
found.

Dell. I faw her floating in the River } I faw
her Face and her Cloaths.

Mr. Jones. Were her Cloaths all above the

Water ?

Bell. Her Stays and her Coat that fhe had next

her.

Mr. Jones. Were thefe plainly above theWater?
Dell. Some Part of them.

Mr. Jones. Did you fee her Face, was thatabove
the Water ?

Bell. No, Sir, it was between the Piles ; fhe

lay on her Right Side, and her Head was between

the Stakes, and her Right Arm.
Mr. Jones. Did you help to take her out of the

Water ?

Bell. Yes.

Mr. Jones. Did any Thing hinder her from
finking?

Bell. Neither Stakes nor any Thing there.

Mr. Jones. Did her Arms or Neck flick to the

Stakes ?

Bell. Not to my thinking.

Mr. Jones. Was the Water clear, or weedy?
Bell. It was very clear.

Mr. Jones. How many Foot deep was it?

Bell. I know not, but it might be five Foot
deep.

Mr. Jones. Did you help to take her out of the

Water ?

Bell. Yes, Sir, and we took her and carried her

into the Meadow juft by, and laid her on the

Bank.
Mr. Jones. Did you obferve her Face, Neck,

or Arms, to be bruis'd ?

Bell. I faw no Bruife at all.

Mr. Cowper. How did you know but her Right
Arm did reach to the Ground, fince you did not
fee it?

Bell. We could fee her Arm lie in this Man-
ner between the Piles, the Right Arm was down-
wards, for fhe lay on one Side.

Jury-man. Did you fee any Arm above in the

Water?
Bell. No.
Mr. Baron Hat/ell. You fhould propofe your

Queftions to the Court.

Jury-man. My Lord, I defire to know where
was her Left Arm.
Mr. Baron Hat/ell. Where was her Left Arm ?

Bell.lcan't tellhowitdid lie; I did notobferve it.

Mr. Baron Hat/ell. When you took her out of
theWater, did you obferve her Body fwell'd ?

Bell. We carried her into the Meadow, and
laid her on the Bank- fide, and there fhe lay about
an Hour, and then was ordered to be carried in-

to the Miller's.

Mr. Baron Hatfell. Did you obferve that any
Water was in her Body ?

Bell. None at all that I could fee ; but there

was fome fmall Matter of Froth came from her

Mouth and Noftrils.

Jury-man. My Lord, I defire to know whether
her Stays were laced ?

Dell. Yes, fhe was laced.

Mr. Cowper. If I take you right, you fay fhe

was ftrait- laced?

Dell. Her Stays were laced.

Mr. Cowper. And you fay there was Froth and
Foam came out of her Mouth and Noftrils?

Bell. Yes, Sir.

Mr. Jones. Pray, what Quantity ?

Bell. I could hold it all in the Palm of my
Hand.

Mr. Cowper. How was fhe taken out of the
Water?

Bell. My Lord, we flood upon the Bridge, I

and another Man, where fhe lay, and he laid hold
of her and took her out.

Mr. Jones. And did you not perceive fhe was
hung ?

Bell. No, my Lord.

Mr. Cowper. Pray, Where was fhe laid when
fhe was taken out ?

Bell. In the Place call'd the Hoppers, juft by.

Mr. Cowper. How long did fhe lie there?

Bell. About an Hour.

Mr. Cowper. Did you flay there all that Time ?

Bell. Yes.

Mr. Cowper. And did the Froth continue to if-

fue from her Mouth and Noftrils ?

Mr. Baron Hatfell. He told you, Mr. Cowper,
he could hold it all in the Palm of his Hand.

Mr. Jones. Call John Ulfe. (Who was fworn.)
John Ulfe, Did you fee Mrs. Stout when fhe was
taken out of the Water ?

Ulfe. Yes.

Mr. Jones. Give an Account of the Condition
fhe was in.

Ulfe. She lay on one Side ; Ihelp'd to take her
out.

Mr. Jones. Did fhe hang or flick to anyThing?
Ulfe. There was nothing at all to hold her up ;

fhe lay between a Couple of Stakes, but the Stakes

could not hold her up.

Mr. Jones. Did you fee her after fhe was taken
out ?

Ulfe. Yes.

Mr. Jones. Did any Water come out of her ?

Ulfe. Nothing at all, only a little Froth came
out of her Noftrils.

'

Mr. Jones. Call Katharine Bew.(Who wasfworn.)
Did you fee Mrs. Stout taken out of the River?

Bew. Yes.

Mr. Jones. Did you fee her in the River before ?

Bew. Yes, Sir.

Mr. Jones. How did fhe lie in the River?

Bew. She lay Side-way with her Eyes open, and

her Teeth clenched in her Head, with Water
flowing a little from her Face, fome Part of her

and her Petticoats were above Water.
Mr. Jones. Did nothing hold her from finking?

Bew. Her Right Arm lay againft the Stake.

Mr. Jones. Did you fee her after fhe was taken

out of the River ?

Bew. Yes, Sir.

Mr. Jones. Was fhe fwell'd ?

Bew. I did not perceive fhe was fwell'd at all.

Mr. Jones. Did you handle her?

Bew. No, Itouch'd nothing but her Petticoat.

Mr. Jones. Did you obferve her Legs were in

the Water ?

Bew. No, I did not.

Mr. Cowper. Did youfeewhere her Right Arm
was ?

Bew. I could not fee her Right Arm, the Wa-
ter flow'd over it.

Mr. Cowper. Did you fee her after this Time ?

Bew. No, Sir, I faw her taken out, but not

afterward,

Mr. Ba-
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Mr. Baron Hatfell. Did you fee her after fhe lay

on the Ground?

Dew. Yes, my Lord.

Mr. Baron Hatfell. How was (he then ?

Dew. She purged at the Nofe and one of her

Eyes-, I did not take particular Notice after fhe

was out ; the Notice I took was when fhe was

in the Water.

Mr.Baron Hatfell What did you fee at herEye ?

Deiv. Froth, my Lord.

Mr. Jones. Did you fee her after fhe was

ftripp'd naked ?

Dew. No, my Lord.

Mr. Jones. Was it a fettled Frothing, or a

Purging?
;

Dew. A purging Froth.

Mr.Baron Hatfell. Did any Body wipe it off?

Dew. No, my Lord, I did not fee any Body
do it.

Mr. Baron Hatfell. Then there was no new
Froth came ?

Dew. No, my Lord, I faw her froth at the

Nofe and one of the Eyes as foon as fhe was

taken out, but I did not ftay long.

Mr. Cowper. Was fhe in her Stays ?

Dew. Yes, Sir.

Mr. Cowper. Was fhe not laced ?

Dew. Yes, fhe was laced before and behind.

Mr. Jones. CM'Tbomas Dew. (Who was fworn.)

Did you fee this Mrs. Stout in the Water ? Pray

give my Lord and the Jury an Account what
Pofture fhe was in.

Dew. I faw her lying in the Water floating,

above theWater I will not fay, but theWater ran

fome fmall Matter over her ; her right Arm was
within the Stake, and her left Arm without j fhe

lay juft upon her Side, and I faw her when fhe

was fir ft taken up, and her Shoes and Stockings

were as clean as when they were put on, no Mud
nor Dirt upon them, and I faw her Shoes and her

Stockings, as high as her Knee almoft •, but I

faw no Dirt.

Mr. Jones. Do you believe fhe had been funk
to the Bottom ?

Dew. She did not look as if fhe had, nor I

fee no Water come from her.

Mr. Jones. Did you obferve that fhe was fwel-

led at all ?

Dew. No, nor fwell'd that I perceive a bit ;

there was a little Froth that came out of her
Nofe, and about her (I can'r fay from her Eye)
in that it was a fmall Quantity.

Mr. Jones. Call Mr. Edward Blackno. (Who
was fworn.) Did you fee Mrs. Stout when fhe lay

in the Water?
Blackno. Yes, I did fee her lye in the Water float-

ing •, I was fo near, that I faw the Miller's Man lift

her up by one of her Arms out of the Water.
Mr. Jones. Was the Arm bent or ftreight?

Blackno. It hung in this Manner {fiewing the

Court how with his own Arm.)
Mr. Baron Hatfell. The other WitnefTes faid,

fhe lay on her right Side.

Blackno. Yes, fhe lay on her right Side, and her
Arm in this Manner.

Mr. Baron Hatfell. Did you obferve her to be
fwclled ?

Blackno. I did not fee her taken out.

Mr. Baron Hatfell. Did you obferve any thing
to hinder her from finking ?

Blackno. No, I did not, nothing but the Water.
Vol. V.

Mr. Cowper. I think, Sir, ifI heard youright,you
fay, that this taking by the Arm and ftirring her,
was before fhe was taken out of theWater •, then I

would know, after fhe was ftirred, was fhe let go
again? Was you by at the taking of her up?

Blackno. No, I was not.

Mr. Baron Hatfell. He told you fhe was float-
ing when he faw her, and that nothing hindered
her from finking.

then William Edmunds and William Page
were fworn.

Mr. Jones. Edmunds, did you fee Mrs. Stout
when fhe was in the Water?

Edmunds. Yes, Sir.

Mr.Jones. Give an Account what Pofture fhe
was in ?

Edmunds. She lay againft the Stake, her Head
lay againft the Stake in the River ; we were com-
ing up in a Barge, and called to a Miller to draw
theWater, but he faid he could not, for then fhe
would fwim through ; and then we came on, and
fee her lie in the Water.
Mr.^Wj.Did anything hinder her from finking?
Edmunds. Not that I fee.

Mr. Jones. Did no Part of her Legs or Arms
ftick ? Did you fee her taken out?

Edmunds. No, I did not, I was gone, I did not
know whether they would take her out or no.

Mr. Jones. Page, did you fee Mrs. Stout upon
the Water ?

Page. Yes, Sir.

Mr. Jones. Tell us how fhe lay.

_
Page. She lay floating on the Water on her right

Side, with her Head between the Stakes.

Mr. Jones. Did her Arms or Cloaths, or any
Thing ftick ?

Page. Not that I faw.

Mr. Jones. Did any Thing hinder her from
finking ?

Page. I faw nothing.

Mr. Cowper. Did you fee her Legs or Knees?
Page. No, I could not, they were not out of

the Water.
Mr. Jones. Swear Mrs. Anne Ulfe. (Which was

done.) Did you fee Mrs. Stout in the Water ?

Ulfe. Yes, I help'd to pull her out ; fhe lay on
one Side in the Water floating, and the Water
came over her Face.

Mr. Jones. Did fhe ftick by any Thing ?

Ulfe. One of her Arms was about the Poft,

Mr. Jones. How ?

Ulfe. It got through the Grate.

Mr. Jones. But it did not hang.

Ulfe. No.
Mr. Jones. Did you take her out ?

Ulfe. Yes, Sir.

Mr. Jones. Did you mind her Cloaths ?

Ulfe. Yes I turn'd up her Petticoat in theWater,
Mr. Jones. Had fhe Gloves on ?

Ulfe. No, Sir.

Mr.Jones. How were her Shoes and Stockings?

Ulfe. They were not muddy, her Stockings

were rouled down, fhe had no Garters on.

Mr. Cowper. You fay, one Arm lay through
the Grate, where lay the other ?

Ulfe. The other was down in the Water,

William How was fworn.

Mr. Jones. Did you fee Mrs. Stout in the
Water ?

D d How,
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How. Yes, Sir, I fee her lie upon the Water ;

fhe lay afloat, fhe might lie three or four Inches

deep in the Water.

Mr. Jones. Did any of her Cloaths lie above

the Water ?

How. Some Part of her Coats lay above the

Water.

Mr. Jones. Did any Thing hinder her from

finking ?

How. I faw nothing, I faw them take her out,

and did not perceive fhe hung any Way, fhe lay

with one Arm, and her Head in the Grate, but

I did not perceive fhe hung.

John Meager was /worn.

Mr. Jones. Well, do you give an Account of

what you know of Mrs. Stout being in theWater ?

Meager. I fee Mrs. Sarah Stout floating in the

Water, her right Arm in the Grate, and her left

Arm with the Stream.

Mr.Jones.Did fhe hang or ftick by any Thing ?

Meager. No, neither hang nor ftick, fhe floated.

Mr.Cowper.Did you fee fome Body go through

the Blue-coat Building about Eleven a-Clock ?

Meager. No, Sir, I was in Bed before Nine.

Mr. Jones. Now, my Lord, we will give an

Account how fhe was when fhe was ftript, and

they came to view the Body. Call John Dim/dale

junior. (Who was /worn.)

Dim/dale. My Lord, I was fent for at Night

on I'uefday the laft Affizes

Mr. Cowper.My Lord, ifyour Lordfhip pleafes,

I have fome Phyficians ofNote and Eminency that

are come down from London ; I defire they may be

call'd into Court to hear what thefe Surgeons fay.

Mr. Baron Hat/ell. Ay, by all means.

Mr. Cowper. My Lord, there is Dr. Shane,

Dr. Garth, Dr. Morley, Dr. Gilfirop, Dr. Harriot,

Dr. Wollafton, Dr. Crell, Mr. William Cowper,

Mr. Bartlett, and Mr. Camlin.

Who refpetJively appeared in Court.

Mr. Jones. Give an Account how you found

Mrs. Stout.

Mr. Baron Hatfell. You are a Phyfician, I fup-

pofe, Sir?

Dim/dale. A Surgeon, my Lord. When I was

fent for to Mrs. Stout's, I was fent for two or three

times before I would go ; for I was unwilling

after I heard Mrs.Stout was drown'd j for I thought

with myfelf, what need could there be ofme when
the Perfon was dead ; but fhe (till fent ; and then

I went with Mr. Camlin, and found a little Swel-

ling on the Side of her Neck, and fhe was black

on both Sides, and more particularly on the left

Side, and between her Breafts up towards the

Collar-bone, that was all I faw at that time,

only a little Mark upon one of her Arms, and I

think upon her left Arm.
Mr. Jones. How were her Ears ?

Dim/dale.There was a SettlingofBlood on both

Sides the Neck, that was all I faw at that Time.

Mr. Jones. How do you think fhe came by it ?

Dim/dale. Truly I only gave an Account juft

as I fay now to the Gentlemen at thatTime,I faw

no more of it at that Time, but about fix Weeks
after the Body was opened by Dr. Philips .

Mr. Cowper. My Lord, he is going to another

Piece of Evidence, and I would afk him
Mr. Jones. Let us have done firft ; how was

her Ears ?

Dim/dale. There was a Blacknefs on both Ears,

a Settling of Biood.

Mr. Jones. Call Sarah Kimpfon.

Mr.Bar. Hatfell. Mr. Cowper, now you may afk

him any Thing, they have done with him.
Mr. Cowper. I would afk him whether he was

not employed to view thefe particular Spots he
mentions at the Coroner's Inqueft ?

Dim/dale. I was defired to look upon the Face
and Arms, and Breaft, becaufe they faid there

was a Settling of Blood there.

Mr. Cowper. When you return'd to the Coro-
ner's Inqueft, What did you certify as your Opi-
nion ?

Dim/dale. I did certify there was a Settling of
Blood •, but how it came I could not tell.

Mr. Cowper. I afk you, Sir, Did not you fay it

was no more than a common Stagnation ufual in

dead Bodies ?

Dim/dale. I do not remember a Word of it.

Mr. Cowper. Sir, I would afk you ; You fay

the Spot was about the Collar-bone ; was it above
or below ?

Dim/dale. From the Collar-bone downwards.
Mr. Cowper.Had fhe any Circle about her Neck?
Dim/dale. No ; not upon my Oath.

Mr. Jones. Swear Sarah Kimpfon. Did you ob-

ferve this Mrs. Sarah Stout, when fhe was ftrip'd

how her Body was ?

Kimpfon. Yes.

Mr. Jones. Pray give an Account of it.

Kimpfon. She had a great Settlement of Blood
behind her Ear, as much as my Hand will cover

and more ; and fhe had a Settlement of Blood
under her Collar-bone.

Mr.Jones. Did you fee nothing about her Neck ?

Kimpfon. Nothing round her Neck ; on the

Side of her Neck there was a Mark.
Mr. Jones. Was there any other Part bruifed ?

Kimpfon. Only her left Wrift, and her Body
was very flat and lank.

Mr. Cowper. Pray, what Day was it that you
faw her ?

Kimpfon. It was the Day fhe was found.

Mr. Cowper. Was fhe not laced ?

Kimpfon. She was laced.

Mr. Cowper. Did you help to ftir her ?

Kimpfon. Yes, Sir.

Mr.Jones. Did her Body feem to be fwell'd, or

was there any Water come from her ?

Kimpfon. I did not obferve the leaft Drop of

Water that appeared any Way.
Mr. Jones. Do you know what did Purge from

her?

Kimpfon. Nothing that I faw.

Mr. Jones. Had not you a Child drowned
there lately ?

Kimpfon. Yes, about ten Weeks ago.

Mr. Jones. And you found her ?

Kimpfon. She was drowned at Night, and we
found her next Morning.
Mr. Jones. Where did you find her, at the

Top, or at the Bottom of the Water ?

Kimpfon. At the Bottom.

Mr. Jones. How was fhe ?

Kimpfon. She was fwell'd as much as fhe could

hold.

Mr. Jones. Were her Eyes fhut or open ?

Kimpfon. Her Eyes were fhut, and the Child

was laced as tight as the Coat could be.

Mr. Jones. Was the Child opened ?

Kimp-



1 699. Affiz. for the Murder ofMrs. Sarah Stout.

Kimpfon. Yes, .',*,, r u
Mr. Jones. And what was in the Body or the

Child?

Kimpfon. 'Twas very full of Water.

Mr. Jones. CM Sarah Peppercorn.

Mr. Cooler. You fry you view'd the Child ;

Had it any Settlement of Blood?

Kimpfon. I faw none.

Mr. Cowper. And you view'd the Body?

Kimpfon. Yes.

Then Sarah Peppercorn was /worn.

Mr. Jones. Did you fee the Body of Mrs. Sarah

Stout, after it was ilriptand laid out?

Peppercorn. I did, Sir.

Mr. Jones. In what Condition did you find her?

Peppercorn. I did not fee her till fhe was brought

home to her Mother's, and there was a Rumour

in the Town that me was with Child, and I

was fent for to give an account whether fhe was

or not, and I found fhe was not} and I help'd

to pull off her Cloaths, and fhe was very clear as

any I ever knew, only had a black Place on the

Side of her Head, and in another Place about

her Ear-, but how it came I know not.

Mr. Jones. Did youobfervehow her Body was?

Peppercorn. Her Body was very well as any Wo-
man's could be.

Mr. Jones. Did you obferve any Water, or any

fuch thing from her?

Peppercorn. Nck
Mr. Jones. Was there any Purging at her Mouth

or Noftrils?

Peppercorn.A littleFroth as anyBody might have.

Mr. Cowper. At what Hour did you fee her?

Peppercorn. I believe it might be Nine or Ten
a-Clock.

Mr. Baron Hatfell. In the Morning?

Peppercorn. Yes, Sir ; but I can't give a juft

Account of the Time.

Mr. Baron Hatfell. What was you fent to for?

Peppercorn. To know if fhe was with Child ;

for it was reported fhe had drowned her felf be-

caufe fhe was with Child-, and fo her Mother de-

fired me to come to give an Account that it was

not fo, and I found that it was not fo.

Mr. Baron Hatfell. You are a Midwife, are you

not?

Peppercorn. Yes, my Lord.

'then Elizabeth Hufler was fworn.

Mr. Jones. Had you the View of the Body of
Mrs. Sarah Stout the Day you heard fhe was
drowned?

Hufler. She was not drowned, my Lord; I went
thither and helped to pull off her Cloaths.

Mr. Jones. In what Condition was her Body?
Hufler. Her Body was very lank and thin, and

no Water appeared to be in it.

Mr. Jones. Was there any Water about her

Mouth and Nofe?

Hufler. Not when I faw her.

Mr. Jones. Did you mind her about her Neck
and Head?

Hufler. Yes, yes, there was a Settling ofBlood
at the Top of the Collar-bone, juft here, and
there was a Settling of Blood upon both her Ears,
moft about her left Ear.

Mr. Jones.SviQaxAnnPilkingtonfWhichwas done.)

Did you fee the Body of Mrs. Stout after fhe
was drowned ?
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Pilkington. Yes, Sir.

Mr. Jones. Pray, in what Condition was fhe

when fhe was ftript?

Pilkington. I was in the Houfe when fhe was
brought in dead ; and old Mrs. Stout defired me to

help to lay her out; and taking a View of her, I

did not at all perceive her Body to be fwelled.

Mr. Jones. Was there any Water came out up-

on the moving of it ?

Pilkington. No, I did not perceive any ; and by
a further View, I faw a Rednefs on the left Side

of her Head, and her Ear was black, and there

was a little Mark upon her Breafton the left Side.

Mr. Jones. What Colour was it of?

Pilkington. It feem'd reddifh and blackifh: As
to Colour it was like a Settling of Blood : I can't

tell how to make it out very well.

Mr. Cowper. Had fhe any Circle round about

her Neck ?

Pilkington. No, not that I fee.

Mr. Cowper. Pray, did not you make fome De-
pofition to that Purpofe, that you know of?

Pilkington. Sir, I never did, and dare not do
it.

Mr. Cowper. It wasreadagainftmein the King's

Bench, and I will prove it \ was not Mr.Meadwith
you at the Time of your Examination?

Pilkington. Yes.

Mr. Cowper. Did not he put in fome Words,
and what were they ?

Pilkington. Not that I know of.

Mr. Cowper. But you never fwore fo, upon your
Oath?

Pilkington. No, I don't believe I did; if I did 9

it was ignorantly.

Mr. Jones. Here is her Examination, it iscrofs

her Neck.
Mr. Cowper. Was Mr. Young of Hertford, the

Conftable, prefent when you were examined ?

Pilkington. Yes, he was fo. The next Day-

Mrs. Stout fent for me again to put on her Daugh-
ter's Shrowd, and I was one that helped to draw
the Sheet away, and there was not one Drop of
Water come from her ; and I laid a Cloth under
her Chin, when I help'd her into the Coffin, but

I did not fee the leaft Moifture come from her.

Mr. Cowper. What Day was it, that you put her

into the Coffin?

Pilkington. The next Day after fhe was dead.

Mr. Cowper. Do you know nothing ofher being
convey'd into the Barn ?

Pilkington. I happen'd to be in the Barn, Mrs.
Stout defired me to go with her, and fhe was
brought up in an indecent Manner, and I put a
Sheet about her. I was in Mrs Stout''s Houfe be-
fore her Daughter was brought thither.

Mr. Jones. Call Doctor Coatfworth, Doctor
Nailor, Doctor Woodhoufe, Doctor Bide.

Mr. Coatfworth was fworn.

Mr. Jones. Pray, Doctor, had you a View of

the Body of Mrs. Stout?

Coatfworth. Yes, I had Sir : I am a Surgeon.

Mr. Jones. Pray give an Accountofit, and what
your Opinion was how fhe came by her Death.

Coatfworth. My Lord, in April laft I was fent

for by Dr. Philips, to come to Hertford to fee the

Body ofMrs. 5/o«/open'd,who had beenfixWeeks
buried ; and he told me, That there was a Sufpi-

cion fhe was murthered, and that her Relations

were willing to have her taken up and opened. I

D d 2 came
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came down, I think on the 27 th of April, and lay

at Mrs. Stout'sHoufe that Night, and by herDif-
courfe, I underftood fhe wanted to be fatisfied,

whether her Daughter was with Child. 1 told her
it was my Opinion we fhould find the Parts con-
tained in the Abdomen fo rotten, that it would be
impoflible to difcover the Uterus from the other
Parts; however, if fhe would have her opened, I

could not difcover whether fhe was with Child,

unlefs the Infant was become bony. Her Face
and Neck, to her Shoulders, appeared black, and
fo much corrupted, that we were unwilling to

proceed any fuFther: But, however, her Mother
would have it done, and fo we did open her ; and
as foon as fhe was opened, we perceived the Sto-

mach and Guts were as full of Wind as if they

had been blown with a pair of Bellows •, we put
her Guts afide, and came to the Uterus, and Do-
ctor Philips fhewed it us in his Hand, and after-

wards cut it out and laid it on the Table, and
opened it, and we faw into the Cavity of it, and
if there had been any Thing there as minute as a

Hair, we might have feen it, but it was perfectly

free and empty •, and after That, we put the Inte-

ftines into their Places ; and we bid him open the

Stomach, and it was opened with an Incifion-

Knife, and it funk flat, and let out Wind, but
no Water; afterwards we opened the Breaft and
Lobes of the Lungs, and there was no Water

:

Then we look'd on each Side, and took up the

Lobes of the Lungs too, to fee if there was no
Water in the Diaphragm, and there was none,

but all dry. Then I remember I faid, this Wo-
man could not be drowned, for if fhe had taken

in Water, the Water muft have rotted all the

Guts: That was the Conftruftion I made of it

then; but for any Marks about her Head and
Neck, it was impoflible for us to difcover it, be-

caufe they were fo rotten.

Mr. Cowper. You fay, this Inflection was made
about fix Weeks after fhe was dead ?

Coat/worth. It was made on the 28 th of April.

Mr. Cowper. She was drowned on the 13 th of
March.

Mr. Jones. Did you make an Incifion into thofe

Parts of the Neck and Head.
Coat/worth. No : I told Mrs. Stout and her Son,

If you imagine the Skull to be injur'd, I will open
the Head ; for if the Scalp be never fo rotten, yet

if the Skull has fuffered any Impreflion I fhall dif-

cover it 5 they faid, They did not fufpect a bro-

ken Skull in the Cafe, and fo we did not examine
It.

Mr. Jones. But all her other Parts were found ?

Coat/worth. Yes, found to a Miracle j for I did

not imagine we could find them fo.

Mr. Jones. Call John Dim/dale ?

Mr. Cowper. My Lord I would know, and Ide-

fire to be heard to this Point : I think where the

Coroner's Inqueft have view'dthe Body, and the

Relations have been heard, and the Body buried,

that it is not to be flirr'd afterwards for any pri-

vate Inflection of Parties, that intend to make
themfelves Profecutors; but if it is to be taken

up, it is to be done by fome legal Authority

;

for if it fhould beotherwife, any Gentleman may
be eafily trepan'd: For inftance, if they fhould

have thought fit, after the Coroner's View, to

have broken the Skull into a hundred Pieces,

This was a private View altogether among
themfelves. Certainly, if they intended to have

profecuted me, or any other Gentleman upon
this Evidence, they ought to hnve. given us no-
tice, that we might have had fome Surgeons a-

mong them, to fuperintend their Proceedings.

My Lord, with fubmiflion, this ought not to be
given in Evidence.

Mr. Baron Half 11. Mr.Cowper, I think you are

not in earneft; there is no Colour for this Obje-
ction: If they did take up theBorly without no-
tice, Why fhould not that be Evidence? unlefs

you think they had a defign to lorfwear them-
felves.

Mr. Cowper. Had you a Melius Inquirendum, or
any lawful Warrant for making this Ln fpection ?

Coat/worth. No, there was not.

Mr. BaronHatfelL Suppofethey did an ill Thing
in taking up the Body without fome Order, tho'

I don'c know any more ill in taking up that Body
than any other ; but, however, Is that any Rea-
fon why we fhould not hear this Evidence?

Coat/worth. Mr. Camblin, Sir William Cowper 's

Surgeon was there by.

Mr. Jones. Call Mr. Dim/dale fenior. (Who zvas

/worn.) Had you a View of the Body after it was
taken up?

Dim/dale. Yes.

Mr. Jones. Pray give your Opinion of it?

Dim/dale. On the 28 th of April, as I remember,
I was fent for down by Mrs. Stout to view the

Body of her Daughter. Her Daughter was juft

taken out of the Ground, but not opened; they
had juft touch'd the Body, but not opened the,

Skin when I came there

Mr. Baron HatfelL Are you a Surgeon?

Dimfdale. Yes, my Lord . Finding her Head fo

much mortified, down to her Neck, we thought

all the Parts were feized, and had a Confultation,

Whether we fhould open her or not ; but Mrs.Stout

was very much enraged, becaufe a great Scandal

had been raifed, That her Daughter was with

Child ; and fhe faid, She would have her opened
to clear her Reputation. With that we opened
her, and found her Body as found as any Flefh

could be; no manner of Putrifaction in her Lungs
or any other Part, but fhe was very full of Wind,
We fearch'd the Stomach and the Thorax, and
found not one Drop of Water about it. I was

more curious than the reft, and turn'd away her

Legs, to fee if the Coffin was foil'd, and the Cof-

fin and Shrowd were not wet. Her Uterus was

taken out, and I faw no manner of Sign of Con-
ception. After this we had a Confultation to

confider, Whether fhe was drowned or not

drowned ; and we were all of Opinion, That fhe

was not drowned ; only Mr. Camblin defired he

might be excufed from giving his Opinion, whe-
ther flie was drowned or not; but all the reft of

us did give our Opinions, That fhe was not

drowned.

Mr. Jones. Give your Reafons, why you be-

liev'd fhe was not drowned.

Dimfdale. My Reafon was this : Becaufe we
found no Water in her ; her Interlines were not

putrified ; for if there had been Water in her,

that would have caufed a Fermentation, and that

would have rotted the Lungs and Guts.

Mr. Baron HatfelL Could you tell, fo many ;

Weeks after, whether fhe was drowned or no?

Dimfdale. Yes, my Lord, for this Reafon: For

if fhe had been drowned, there had been fome

Sign of Water ; and if there had been a Pint of

Wa-



1 699. Affiz. for /^Murder ofMrs. Sarah Stout. 205

Water, it would have rotted her Lights and her

Guts s
and that is done in a Week's Time by

Fermentation.

Mr Cowper. Sir, I defire to know, Whether ac-

cording Reafonand your Skill, after fix Weeks

Time,°it's poffible there mould be Water in the

Thorax?
, , r c

Bmfdale. 1 do believe there may be fome ; for

it can't come out after the Body is dead, by but

Putrifadion •, and there was no Putnfadion,

but it was firm and found.

Mr. Baron Hatfell. What Parts would have been

putrified by the Water?

Dim/dale. The Lungs and Bowels.

Mr ."Baron Hatfell. And they were firm?

Bmfdale. They were: And if there had been

Water", they would have been putrified.

Mr. Jones. Call John Dim/dale junior.

Juryman. Was her Navel ftarted ?

Dim/dale fen. No : I never faw fuch a Body

in my Life.

Mr. Cowper. Did you ever fee a Body that was

drowned, opened fix Weeks after ?

Dim/dale fen. No, never. If a Body be drown-

ed a Fortnight, the Bowels will be fo rotten, there

will be no coming near it; and I took particular

Notice, and I did not fee one Drop of Water.

Mr. Baron Hatfell. Was the Coffin clofe?

Bimfdale fen. Yes ; it was clofe and dry as any

Board whatfoever ; and all the Parts found, but

the Head and Neck, and left Arm.

Mr. Jones. What do you think could be the

Reafon of that?

Bimfdale fen. The left Arm was rottener than

the other, the Neck was rotten before.

Mr. Jones. What did you take to be the Caufe

of it?

Bimfdale fen. I can't judge of that.

Call John Dimfdale (junior.) Who was fworn.

Bimfdale jun. My Lord, the Body was opened

before I came to fee it, and they were drawing

up an Affidavit, that there was no Water in the

Body, and they defired me to fign it; but I de-

fired firft to look into the Body; and I did look

into it, and turn'd the Interlines afide, and there

was no Water in it; but the Head from the

Neck was very much putrified.

Mr. Jones. Do you believe fhe was drowned?

Bimfdale jun. No, I believe not.

Mr. Jones. Did you open the Child that was

drowned? What Difference was there between

the Body of that Child and this?

Bimfdale jun. The Child was extreamly fwell'd

in the Belly and Stomach, and had abundance

of Water in it.

Mr. Jones. Was the Child lae'd that you open'd ?

Bimfdale jun. It was laid upon the Table be-

fore I came.

Mr. Cowper. How long was it before the Child

was opened r

Bimfdale jun. It was drowned in the After-

noon, and opened the next Morning.

Mr. Cowper. You faid, Sir, you was afk'd to

fign the Affidavit before you faw the Body, and

you were honeft, and would fee the Body firft;

Pray who afk'd you?

Bimfdale jun. All of them did.

Mr. Cowper. Who in particular; if you pleafe

name them?

Bimfdale jun. Mr. Coat/worth, Mr. Philips, Mr.
Camblin, &c. they afked me to fetmy Hand to it,

becaufe they thought I had feen it before.

Then Br. Dimfdale was fworn.

Mr. Jones. Mr. Robert Bimfdale, was you at the

opening of this Body?

Dr. Bimfdale. I came after it was opened; my
Brother and I came together.

Mr. Jones. WT
hat Profefilon are you of, a Phy-

fician?

Dr. Bimfdale. Yes : when theBody was taken up,

they defired us to be there, to infpedt the Body;
but before we came, it happen'd they had opened
theBody, and were fetting there Hands to a Paper,

a fort of Affidavit ;and whenlcamein, they would
have had us fet our Hands, but we would not, till

we had look'd upon the Body, and went and laid

it open again, and we did not find the leaft Drop
of Water neither in the Thorax nor Abdomen.

Mr. Cowper. Is it poffible there fhould be Wa-
ter in the Thorax, according to your Skill?

Dr. Bimfdale. Yes, we did think there would
have been, if fhe had been drown'd.

Mr. Bar. Hatfell. Could you expect to find it, fo

long as fix Weeks after?

Dr. Bimfdale. We fhould have expected that or

a Putrifact.ion; but we found no Putrifaction,

neither in the Bowels nor Inteftines, but only
upon her Head and Shoulders, and one Arm.

Mr. Cowper. Pray by what Pafiage does the

Water go into the Thorax?

Dr. Bimfdale. 'Twill be very difficult for me to

defcribe the Manner here ; but we fhould have
found fome in the Stomach and Inteftines.

Mr. Cowper. Pray, Sir, how fhould it go into

the Thorax ?

Dr. Dimfdale. "By the Lymphteduft, if carried by
any Means.

Mr. Cowper. When the Party is dead, Can any
Water pafs into any Part ofthe Body?

Dr. Bimfdale. We opened the Abdomen of the

Child that was drowned, and found in the feve-

ral Cavities abundance of Water.

Mr. Jones. When a Perfon is dead, Can they

receive any Water after ?

Dr. Bimfdale. No ; for all the Parts are clofed

and contracted.

Mr. Cowper. Pray, If a dead Body be put into

the Water, will not the Water come into the

Wind-pipe?
Dr. Bimfdale.! queftion whether it will or ho.

Mr. Jones. Was her Mouth fhut?

Dr. Bimfdale. She was putrified about the Head
and Shoulders, and one Arm that I faw was pu-
trified ; it was the left Arm, as I take it.

Mr. Jones. What is your Opinion, as to her

Death?
Dr. Bimfdale. I believe, if fhe had been drown-

ed, there would have been a Putrifaction of the

Abdomen firft ; and it was her extream Parts, her

Arm, her Head, and her Breaft, that was putri-

fied, but her Bowels feem'd firm and found.

Mr. Jones. Then you don't think her Death
was by drowning?

Dr. Bimfdale. No.
Mr. Cowper. Pray, did not you give fome Cer-

tificate or Paper, declaring the Death of this

Gentlewoman, before you faw the Body at all ?

Dr. Bimfdale. No, I did not.

Mr. Cm-
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Mr. Cowper. Sir, I would afk you, Was not you
angry that Mr. Camlin would not join with you
in Opinion?

Dr. Dim/dale. No.
Mr. Cowper. Did not you tell him, that you

were a Graduate Phyfician, and was angry he

would not join with you ?

Dr. Dim/dale. Suppofe I did ?

Mr. Baron Hat/ell. But did you fo or no ?

Dr. Dim/dale. Yes, my Lord, we had fome
Words about it.

Mr.Jones.SwearDr. Coatfworth.(Whichwas done.)

Now, my Lord, we call thefe Gentlemen that

are Doctors of Skill, to know their Opinions of

them that are found floating without Water in

them, how they came by their Death.

Dr. Coatfworth. I have not feen many drowned
Bodies to make Obfervation upon-, but it is my
Opinion, That every Body that is drowned, is

fuffbcated by Water paffingdown the Wind- pipe

into the Lungs upon Refpiration •, and at the fame

Time, the Water preffing upon the Gullet, there

will be a neceflity of fwallowing a great Part of

it into the Stomach : I have been in danger of be-

ing drowned my felf, and I was forced to fwal-

low a great Quantity of Water. If a Perfon was
drowned, and taken out immediately, as foon as

the Suffocation was effected, I fhould not won-
der if there were but little Water in the Stomach
and Guts; but if it lay in the Water feveral

Hours, it muft be very ftrange if the Belly

fhould not be full of Water ; but I will not fay,

it is impofftble it fhould be otherwife.

Mr. Cowper. I defire to know, whether this

Gentleman attempted to drown himfelf, or was
in danger of being drowned by Accident.

Dr. Coatfworth. It was by Accident : I was
pafling up the Ship Side, and took hold of a

loofe Rope inftead of the Entring-Rope, which
failing me, I fell into the Water.

Mr. Cowper. But you ftruggled tofave your felf

from drowning?

Dr. Coatfworth. I did fo: I have feen feveral

Perfons that have been drowned, and they have
kin feveral Days, until by Fermentation they

have been rais'd ; but I never made my Obferva-

tions of any Perfons that have been drowned a-

bove fix Hours.

Mr. Jones. Did you ever here of any Perfons

that, as foon as they were drowned, had fwam
above Water ?

Dr. Coatfworth. I have not known fuch a Cafe.

Mr. Cowper. Did you ever know, Sir, a Body
that was otherwife kill'd,to float upon the Water?

Dr. Coatfworth. I never made any Obfervation

of that.

Mr. Baron Hatfell. Dr. Browneh&s a learned Dif-

courfe, in his Vulgar Errors, upon thisSubject,

concerning the floating of dead Bodies •, I don't

underftand it my felf, but he hath a whole Chap-
ter about it.

Then Br. Nailor was fworn.

Mr. Jones. We afk you the fame Queftion that

Doctor Coatfworth was afked,What is your Opi-

nion of dead Bodies? If a Body be drowned,

will it have Water in it or no?

Dr. Nailor. My Lord, I am ofOpinion, That it

will have a Quantity if it be drowned •, but if there

be no Water in the Body, I believe that the Per-

fon was dead before ic was put into the Water.

Mr.Cowper. I would afk the Doctor one Que-
ftion, my Lord, Whether he was not a con-
ftant Voter againft the Interefl of our Family
in this Corporation?

Dr. Nailor. I never did come to give a Vote,
but Sir William Cowper, or his Son, oppos'd me,
and faid, I had no Right to Vote.

Mr. Cowper. I would have afk'd the fameQue-
'

l

ftion of the Dimfdales, if I had remembred it

;

they are of another Party, as this Gentleman is.

Mr. Baron Hatfell. It is not all material, as ;

they are WitnefTes.

Then call Mr. Babington. (Who wasfworn.)

Mr. Jones. Pray, What is your Opinion of this
Matter ?

Mr. Babington. I am of Opinion, that all Bodies
that go into the Water alive, and are drowned
have Water in them, and fink as foon as they are
drowned, and don't rife fo foon as this Gentle-
woman did.

Mr. Cowper. Pray, what is your Profeffion, Sir ?

Mr. Babington. I am a Surgeon.

Mr.Cowper. BecaufeMr.}W.f,call'dyouDoctor.
Mr. Baron Hatfell. Did you ever fee any drown-

ed Bodies?

Mr. Babington. Yes, my Lord, once I had a Gen-
tlewoman a Patient that was half an Hour under
Water, and fhe lived feveral Hours after, and
in all that time fhe difcharged a great Quantity
of Water: I never heard of any that went alive
into the Water, and were drowned, that floated
fo foon as this Gentlewoman did ; I have heard
fo from Phyficians.

Mr. Baron Hatfell. I have heard fo too, and that
they are forced to tye a Bullet to dead Bodies
thrown intotheSea, that they might not rife again.

Mr. Cowper. The Reafon of that is, that they
fhould not rife again, not that they will not fink
without it. But I would afk Mr. Babington, whe-
ther the Gentlewoman he fpeaks of went into the
Water voluntarily, or fell in by Accident?

Mr. Babington. By Accident, but I believe
that don't alter the Cafe.

Mr. Jones. Swear Dr Burnet. {Which was done.)

Dr. Burnet. You hear what is the Matter in

queftion ; what is your Opinion of it?

Dr. Burnet.My Lord, I think that ifany Perfon
fall into the Water by Accident, or throws him-
felf in, the Body will receive Water as long as

it is alive, and there are Endeavours for Refpi-
ration, and after thefe Endeavours are over,

there is no Water will come in, for all the Parts
are clos'd ; fo confequently there muft be Water
in all probability found in her.

Mr. Jones. What, do they fwim or fink?

Dr. Burnet. They fink; I never faw a Perfon
drowned taken up without Water in my Life

;

but I have feen feveral full of Water.
Mr. Cowper. I think you fay when the Faculty

of Refpiration ceafes, no Water comes in.

Dr. Burnet. Yes, that is my Opinion.
Mr. Cowper. But the Water does pafs into them

while there are Endeavours for Refpiration ?

Dr. Burnet. Yes, that is my Opinion.

Then Dr. Woodhoufe wasfworn.

Mr. Jones. Doctor, What is your Opinion of

this Matter ?

Dr. Woodhoufe. My Opinion is, that no Perfon

is fuffocated by Water, but he muft have a great

deal
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deal of Water within him, a great deal of Water

in the Stomach, and fome in the Lungs ?

Mr. Cowper. Pray, Sir, did you ever open any

of thefe Bodies?

Dr. Woodhoufe. Yes, I have opened a Child my
felf that had a great Quantity of Water in it.

Mr. Cowper. Did you find any Quantity of

Water in the Throat ?

Dr. Woodhoufe. There was fome, but a little,

but a great deal in the Stomach.

Mr. Cowper. Pray, which way can it pafs into

the Thorax ?

Dr. Woodhoufe. While the Perfon is ftruggling

for Refpiration, there may be a Relaxation of

and the Perfon muft fuck in Water as well

as Air, and fome Water may get into the Wind-

pipe, and fo enter into the Lungs.

Mr. Cowper. Is there a Paffage from the Lungs

to the Thorax ?

Dr. Woodhoufe. The Thorax is the Veffel

wherein the Lungs lie, the Lungs in the Thorax,

the Breaft is the Cavity where the Lungs lie, the

Windpipe is the Conveyance to the Lungs, and

a Perfon in Refpiration takes down fome Water

there, but no doubt the greater Quantity will be

in the Stomach.

Mr. Bar. Hatfell. Pray let me afk you a Queftion

:

Some of the Witneffes faid, That if a Perfon be

drowned, and lies dead a great while, the Inwards

will be putrified ; What is your Opinion of it ?

Dr. Woodhoufe. No doubt, my Lord, where

Water gets into the Stomach, or wherever it is,

it will putrify very foon.

Mr. Jones. Call Edward Clement. (Who was

fworn.) Are not you a Seaman ?

E. Clement. Yes, Sir.

Mr. Jones. How long have you been fo ?

E. Clement. Man I have writ my felf but fix

Years, but I have ufed the Sea nine or ten Years.

Mr. Jones. Have you known of any Men that

have been kill'd, and thrown into the Sea, or who

have fallen in and been drowned ? Pray tell us the

Difference as to their fwimming and finking?

E.Clement. IntheYear 89, or 90, inBeachyFight,

I faw feveral thrown over-board during the En-

gagement, but one particularly I took notice of,

thatwas my Friend, and kill'd by my Side; I faw

him fwim for a confiderableDiftance from theShip

;

and a Ship coming under our Stern, caus'd me to

lofe fight of him, but I faw feveral dead Bodies

floating at the fame time; likewife in another En-
gagement, where a Man had both his Legs (hot

off, and died inftantly, they threw over his Legs;

though they funk, I faw his Body float : Like-

wife I have feen feveral Men who have died na-

tural Deaths at Sea, they have when they have

been dead had a confiderable Weight of Ballaft

and Shot made fail to them, and fo were thrown

over-board; becaufe we hold it for a general Rule,

that all Men fwim if they be dead before they

come into the Water ; and on the contrary I have

feen Men when they have been drowned, that they

have funk as foon as the Breath was out of their

Bodies, and I could fee no more of them. For
Inftance, a Man fell out of the Cornwall and funk

down to rights, and feven Days afterwards we
weighed Anchor, and he was brought up grafp-

ing his Arm about the Cable ; and we have ob-
ferved in feveral Cafes, that where Men fall over-

board, as foon as their Breath is out of their Bo-
dies they fink downright, and on the contrary

where a dead Body is thrown over-board with-
out Weight it will fwim.

Mr. Jones. You have been in a Fight;How do
Bodies float after a Battle ?

E. Clement. Men float with their Heads juft

down, and the final] of their Back and Buttocks
upwards : I have feen a great Number of them,
fome hundreds in Beachy- head Fight, when we en-
gag'd thzFrench. I was in the oldGm^r/^atthat
Time. I faw feveral (what Number I will not be
pofitive, but there were a great Number, I can't
guefs to a Score) that did really fwim, and I

could fee them float for a confiderable Diftance.

Mr. Jones. Have you feen a Shipwreck ?

E. Clement.Yes ; the Coronation in September 1691.
I was then belonging to the Dutchefs, under the
Command of Captain Clement; welook'd out and
fee them taking down their Mafts ; we faw the
Men walking up and down on the right Side,

and the Ship fink down, and they fwam up and
down like a Shoal of Fifh one after another ; and
I fee them hover one upon another, and fee them
drop away by Scores at a time, and there was an
Account of about Nineteen that fav'd themfelves,

fome by Boats, and others by Swimming ; but
there were no more fav'd out of the Ship's Com-
plement,which was between five and fix Hundred,
and the reft I faw finking downright, fome twen-
ty at a time. There was a Fifherman brought
our Captain Word, that in laying in of his Nets
he drew up fome Men clofe under the Rocks that

were drowned belonging to the Coronation. We
generally throw in Bags of Ballaft with them.

Mr. Jones. I fuppofe all Men that are drown-
edj, you fink them with Weights ?

E. Clement. Formerly Shot was allowed for

that purpofe ; there us'd to be threefcore Weight
of Iron, but now 'tis a Bag of Ballaft that is

made faft to them.

Mr. Jones. Then you take it for a certain

Rule, that thofe that are drowned fink, but thofe

that are thrown over-board do not ?

E. Clement. Yes ; otherwife why fhould the Go.
vernment be at that vaft Charge to allow three-

fcore or fourfcore Weight of Iron to fink every

Man, but only that their Swimming about fhould

not be a Difencouragement to others ?

Then Richard Gin was fworn.

Mr. Jones. You hear the Queftion ; Pray what
do you fay to it ?

R. Gin. I was at Sea a great while, and all the

Men that I fee turned over-board had a great

Weight at their Heels to fink them.

Mr. Jones. Then will they fwim otherwife ?

R. Gin. So they fay.

Mr. Jones. Are you a Seaman ?

R.Gin. I went againft my Will in two Fight?,

Mr. Jones. Then Gentlemen of theJury, I hope

we have given you Satisfaction that Mrs. Stout did

not drown herfelf, but was carried into the Water
after fhe was killed. That was the firft Queftion ;

for if it be true that all dead Bodies when they are

put into the Water do fwim, and the Bodies that

go alive into the Water and are drowned do fink,

this is furficient Evidence that fhe came by her

Death not by drowning, but fome other Way.
Now, my Lord, as to the fecond Matter, and that

is to give fuch Evidence as we have againft thefe

Gentlemen at theBar. Mr. Cowper, it appears,was

the laft Man that any one can give an Account of

was
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was in her Company; What became of her after-

wards, or where they went, no Body can tell $ but

the other WitnefTes have given you Evidence that

he was the laft Man that was with her. I mall

only give this further Evidence as to Mr. Cowper,

That notwithstanding all the Civility and Kind-

nefles that pafs'd between him and this Family,

"when the Bruit and Noife of this Fact was fpread

abroad, Mr. Cowper did not come to confiderand

confult with old Mrs Stout what was to be done ;

but he took no manner of Notice of it, and the

next Day he rode out of Town, without further

taking Notice of it.

Call George Aldridge, and John Archer.

John Archer was [worn.

Mr. Jones. Do you know any thing of Mr.
Cowper's going out of Town about this Bufinefs

of Mrs. Stout's being drowned ?

J. Archer. Yes, 1 did fee him go out ofTown
afterwards.

Mr. Jones. Which Way did he go ?

J. Archer. He went the Back-way from the

Clove ; I fuppofe he came that Way.
Mr. Cowper. What Day was it I went ? Is it

not the Way that I us'd to go when I go the

Circuit into EJfex.

J. Archer. Yes, I believe fo.

Mr. Cowper. I lodg'd at Mr. Barefoot' s, and

he has a Back-door to the Glove, where my Horfe

was, and I went the direct Way into EJfex, and

it was Wednesday Morning : What Day was it

you fee me go ?.

J. Archer. It was on the Wednefday Morning.

Mr. Cowper. That was the very Day I went
into EJfex.

Then George Aldridge was/worn.

Mr. Jones. When did Mr. Cowper go out of
Town the laft Affizes ?

G. Aldridge. On Wednefday.

Mr. Jones. Which Way did he go ?

G. Aldridge. He went the Way to Chelmsford.

Mr. Jones. Did you not fetch his Horfe from

Stout's ?

G. Aldridge. Yes, Sir.

Mr. Jones. How often did you go for it ?

G. Aldridge. Three Times.

Mr. Jones. When ?

G. Aldridge. On Tuefday Night I fent once, and
went twice my felf; the firft Time there was no
Body at home to deliver the Horfe, fo I went to

Mr. Stout's, and afk'd him about the Horfe, and
he faid he could not deliver him till the Maid
went home, and then I went about Eleven of the

Clock and had the Horfe.

Mr. Baron Hatfell. Was it Eleven at Night?
G. Aldridge. Yes, my Lord.

Mr. Cowper. When I fent you to fetch my
Horfe, what Directions did I give you ?

G. Aldridge.You gave me Directions to fetch your

Horfe, becaufe you faid you mould have occafion

to go out next Morning betimes with the Judge.
Mr. Cowper. The Reafon I fent for my Horfe

was this ; when I heard fhe had drowned her felf,

I think it concern'd me in Prudence to fend a com-
mon Hoftler for him, for fear the Lord of the

Manor fhould feize all that was there as forfeited.

Mr. Baron Hatfell. There was no Danger of
that, for Ihe was found Non compos mentis.

Mr. Cowper. No, my Lord, I fent before the
Verdict.

Mr. Jones. It feems you did not think fit to
go and take Horfe there your felf, though you
put your Horfe there.

Now, my Lord, we will go on and give the
other Evidence that we opened concerning thefe
three other Gentlemen that came to Town, two
of them took Lodgings at Gurrey' s at Five in the
Afternoon, but did not come in till between Ele-
ven and Twelve, and then they brought another
in with them ; and though he had been in Town
live or fix Hours, his Feet were wet in his Shoes,
and his Head was of a reeky Sweat ; he had been
at fome hard Labour I believe, and not drink-
ing himfelf into fuch a Sweat.

Call John Gurrey, Matthew Gurrey, and Eliz.

Gurrey.

John Gurrey was Jworn.

Mr. Jones. Do you know any of the Gentle-
men at the Bar ?

J. Gurrey. Yes.

Mr. Jones. Name who you know.

J. Gurrey. There is Mr. Stevens, Mr. Rogers,

and Mr. Marfon.

Mr. Jones. Pray, do you remember when they

took Lodging at your Houfe?
J.Gurrey.The laftAfiizes ; when they firft came,

there was only Mr. Stevens and Mr. Rogers.

Mr. Jones. At what Time did they take it?

J. Gurrey. I was at Church, and can't tell that,

they hir'd the Lodgings of my Wife.

Mr. Jones. What can you fay more ?

J. Gurrey. I was in at Night when they camej
there came three of them at Eleven at Night,
whereof Mr. Marfon was the third Perfon, and he
faid he was deftitute of a Lodging, and he afk'd for

a fpare Bed •, my Wife told him fhe had one, but
had let it ; whereupon Mr. Stevens and Mr. Rogers

faid he fhould lodge with them ; fo they went up
all together,and they call'd for a Fire to be kindled,

and afk'd for the Landlord, which was I, and they

afk'd me to fetch a Bottle of Wine, and I told

them I would fetch a Quart,which I did ; and then

they afk'd me to fit down and drink with them,

which I did ; and then they afk'd me if one Mrs.
Sarah Stout did not live inTown, and whether Ihe

was a Fortune ? I faid yes ; then they faid they did

not know how to come to the Sight of her ; and I

faid I would ihew them her to-morrow Morning,

not queftioning but I might fee her fome time as

fhe was coming down the Street ; fo they faid

they would go to fee her. Mr. Rogers and Mr.
Stevens charged Mr. Marfon with being her old

Sweetheart ; faith Mr. Marfon, fhe hath thrown

me off, but a Friend of mine will be even with

her by this Time.
Mr. Baron Hatfell. What a-Clock was it then?

J. Gurrey. I reckon Eleven of the Clock when
they came in.

Mr. Baron Hatfell. Did you obferve in what

Condition Mr. Marfon was in ?

J. Gurrey. I did not obferve, only that he was

hot, and put by his Wig; I fee his Head was wet,

and he faid he was juft come fromLondon, and that

made him in fuch a Heat.

Mr. Jones. Had he Shoes or Boots on ?

J. Gurrey. I did not obferve that.

Mr. Jones. What did they dot he next Day?

J. Gurrey.
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J. Gurrey. The next Morning I heard this Par-

ty was in the Water -, I fat up all Night, and was

fain to wait till my Daughter came down to look

after the Shop, and then I went to fee her, and

fhe was remov'd into the Barn, and they were wip-

ing her Face, clofing her Eyes, and putting up

her Jaws ; and as I came back thefe Perfons were

walking, and I met Mr. Mar/on and Mr. Stevens,

and told them the News : Said I, this Perfon is

come to a fad Accident : Say they, fo we hear ;

but neverthelefs we will be as good as ourWord,
and go and fee her. I went with them, and over-

took Mr. Rogers ; and Marfan faid, we are gqing

to fee Mrs. Stout. O Landlord, faid Rogers, you

may take up that Rogue (pointing at Mr. Mar/on)

for 'what he faid laft Night ; but I did not think,

they fpeaking fo jocularly, that there was any

Sufpicion of their being concern'd in the Murder.

A fecond time I went, the Barn-door was lock'd •,

I knock'd, and they open'd it and let us in, and

they uncover'd her Face to let me fee her, and I

touch'd her ; and looking about for them, they

were gone, and I can't fay they fee her or touch'd

her : 7 hen Mr. Mar/on and they were confulting

how to fend a Great Coat to London, and I dire-

cted them to a Coachman at the Bell-Inn ; but I

did not hear he went to enquire after the Coach-

man ; then they went to your Lordfhip's Cham-
ber, and I went home •, and about Eleven of the

Clock I faw Mr. Marfonand Mr. Stevens coming
down with Mr. Spencer Cowper.

Mr. Mar/on. I did not go out that Night after

I came in.

Mr. Jones. No ; we agree that. Did you fee

Mr. Cowper and thefe Gentlemen together?

J. Gurrey. Only at Eleven of the Clock on
Tuefday Noon, Mr. Cowper, Mr. Mar/on, and Mr.
Stevens were coming down to the Market- place.

Mr. Jones. Did not they take their Leave of you
when they went away from you that Forenoon ?

J. Gurrey. No -, only in the Morning they told

me they would fend me Word at Noon if they

intended to lodge there.

Mr. Marfan. I defire to know of Mr. Gurrey, if

his Sifter was not in the Room when we came in ?

J. Gurrey. She was in our Houfe that Day ;

but whether when they came in, I can't tell.

Mr. Cowper. Pray, have you not had fome Dif-

courfe with your Sifter, the Widow Davis, con-

cerning fome. Sufpicion that you had of Sarah
Walker, that hath been produced as a Witnefs?

J. Gurrey. I don't remember any fuch.

Mr. Cowper. Then did not you fay thefe Words,
We muft not concern ourfelves with Sarah Walk-
er, for fhe is the only Witnefsagainft the Cowpers?

J. Gurrey. I can't remember any fuch Thing.
Mr. Baron Hatfell You may anfwer according to

the beft of what you remember ; if you fay you
have forgot when you have not, you are forfworn.

Mr. Cowper. If your Lordfhip pleafes to give

Leave to Mr. Gurrey to recolleft himfelf. I afk

him, whether he did not talk with hisSifterZW/j
about fome Sufpicion his Wife and he had about
Sarah Walker, the Maid-fervant of the Deceas'd ?

J. Gurrey. I believe there might be fome Talk
of a Perfon that was feen to go into the Church-
yard at feme Diftance with Sarah Walker.
Mr. Cowper. Did your Wife fay that me did

fufpeel that Perfon ?

J. Gurrey. Yes.

Mr. Cowprr. Did your Wife fay they behav'd
themfelves ftrangely, and that fhe would have per-

Vol. V.
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fuaded the Widow Blewit to have watch'd her?

J. Gurrey. There was fomething of that.

Mr. Cowper. Was there not fome fuch Words,
that they muft not meddle with Sarah Walker?

for fhe is the Witnefs againft the Cowpers?

J. Gurrey. I faid, Do not concern your ielf with

Sarah Walker, for fear of taking off her Evidence.

Mr. Cowper. Pray, did not the Widow Davis
warm the Sheets for thefe Gentlemen ?

J. Gurrey. She was with my Wife, but I can't

fay whether fhe warm'd the Sheets.

Mr. Cowper. When they came home, had you
any Lodgers that wanted to come home ? Had
not you one Gape ?

J. Gurrey. I can't fay whether he was in before

or after them.

Mr. Cowper. Did not you fay to your Sifter Davis t

Now thefe Gentlemen are in Bed, if Mr. Gape
would come home, our Family would be quiet?

J. Gurrey. I do not remember that.

Mr. Cowper. Pray, did not you go to look

for Mr. Gape ?

J. Gurrey. Yes, I went to Hockley's.

Mr. Cowper.Who did you employ to fpeak to

Mr. Gape?

J. Gurrey. Mrs. Hockley.

Mr. Cowper. When you came home to your own
Houfe, and after you had been at Hockley's to

fpeak with Mr. Gape, what Account did you give

of the Time of Night, and other Particulars ?

J. Gurrey. I gave no Account of the Time.
Mr. Cowper. Not to Mrs. Davis?

J. Gurrey. I can't tell whether I did or no.

Mr. Cowper. Did not you fay Mr. Gape afk'd

Mrs. Hockley what a-Clock it was ?

J. Gurrey. No, I don't remember that ; but
Mrs. Hockley went in and told him what Time of
Night it was ; it was Eleven or Twelve of the

Clock, whether I can't fay.

Mr. Jones. CaWMartha Gurrey. (Who was fworn.)
Which of thefe Gentlemen do you know ?

Mrs. Gurrey. Mr. Marfon, Mr. Rogers, and
Mr. Stevens.

Mr. Jones. What Time of the Night was it

when they came to your Houfe? Give an Ac-
count of it, and of what you heard them fay.

Mrs. Gurrey. It was a little after Five, or
thereabouts, that they came

Mr. Jones. Who came ?

Mrs. Gurrey. Mr. Stevens, and Mr. Rogers, and
there was one Mr. Gilbert, that married a firft

Coufin of mine, he came and afk'd me for my
Hufband •, and I afk'd him his Bufinefs, and he
faid, he wanted to fpeak with him-

Mr. Jones. Pray come to thefe Men ; when
did they come to your Houfe ?

Mrs. Gurrey. They hired the Lodging at Five
of the Clock. When they firft came to fee them I

was not at home : Mr. Gilbert brought them, and
as I was coming along the Street I law Mr. Gilbert

walking off", and would not look at me.

Mr. Jones. When did they go out?

Mrs. Gurrey. They never (laid there.

Mr. Jones. When did they come in again ?

Mrs. Gurrey. Between Eleven and Twelve.

Mr. Baron Hatfell. What did they do when
they came in again ?

Mrs. Gurrey. I was laying on fome Sheets two
Pair of Stairs when they came, and then there was
three of them ; fo they faw me a little after, and
begg'd my Excufe for bringing in another, for they

faid itwas folate that they could not geta Lodging
E e any
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any where elfe ; and faid, if I thought fit, the

Gentleman fliould lie with them ; and I told

them I liked it very well.

Mr. Jones. What Firing had they ?

Mrs. Gurrey. The Firing I laid on in the

Morning, and they fent for my Hufband to fetch

them fome Wine.
Mr. Jones. What did you hear them talk on ?

Mrs. Gurrey. They difcours'd with my Huf-
band, and afk'd him if he knew Mrs. Sarah Stout

;

and one of them faid to Mr. Marfon, I think fhe

was an old Sweetheart of yours ; ay, faid he, but

fhe turn'd me off, but a Friend of mine 'is even

with her: And Mr. Rogers faid he was in with

her, and afterwards faid, her Bufinefs was done.

They had a Bundle, that was wrapt in a pure

white Cloth, like to an Apron, but I can't fay it

was an Apron ; and there was a Parcel hanging

loofe by it ; and when he laid it down he faid,

he would pafs his Word Mrs. Sarah Stout's court-

ing Days were over ; and I faid, I hoped 'twas

no Hurt to the Gentlewoman •, and then I look-

ing upon Mr. Marfon, faw him put his Peruke

afide, and his Head reek'd, and he told them he

was but juft come from London that Night, which

made him difappointed of a Lodging.

Mr. Jones. What did you hear them fay about

any Money ?

Mrs. Gurrey. I afk'd them how they would have

their Bed warm'd, and Mr. Marfon anfwer'd, very

hot : With that I went down to fend my Daugh-
ter up, and fhe could not go prefently ; I told

her then fhe muft go as foon as fhe could.

Mr. Baron Hatfell. Pray don't tell us what
pafs'd between you and your Daughter : What
do you know of thefe Gentlemen ?

Mrs. Gurrey. I went to the next Room, to fee

if every thing was as it fhould be j I hearkened,

and they had fome Difcourfe about Money, and
I heard fome-body (I don't know who it fhould

be except it were Mr. Stevens) anfwer and fay,

the Ufe-money was paid to-night ; but what Mo-
ney they meant, I can't tell.

Mr. Jones. What did you find when they were

gone ?

Mrs. Gurrey. Sir, I found a Cord at the End
of the Trunk.

Mr. Jones. Was it there in the Morning, or

before they came ?

Mrs. Gurrey. No, it could not, for I fwept my
Room, and wiped down the Duft.

Mr. Jones. Was the Cord white ?

Mrs. Gurrey. No, it was more dirty than it is

now, for my Hufband and I have worn it in our

Pockets.

Mr. Cowper. Pray, who brought the Cord
down from above Stairs ?

Mrs. Gurrey. My Daughter that liv'd with me,

and flie laid it upon the Shelf.

Mr. Cowper. Did not you hear there was a

Coroner's Inqueft fitting?

Mrs. Gurrey. The next Day at Night I did

hear of it.

Mr. Cowper. Why did not you go to the Coro-

ner's Inqueft and give an Account of it there ?

Mrs. Gurrey. I told my Hufband of it, and I

afk'd my Husband if he did not hear what they

faid concerning Mrs. Sarah Stout,a.nd he anfwer'd,

yes, they ought to be taken up for the Words
they faid laft Night : Why, faith I, don't you take

notice of it ? I think you ought to take them up.

But he went out of Doors, and I faw no more of

him till the Afternoon. When I heard the Words
I thought fome-body had ftole away and got to
bed to her.

Mr. Cowper. Pray, if your Hufband heard thefe

Words, why did not he go to the Coroner's In-
queft ?

.
Mrs. Gurrey. I did fpeak to him to have them

taken up.

Mr. Cowper. Why did he not do it ?

Mrs. Gurrey. He faid he would not do it ; he
did not know but it might coft him his Life.

Mr.Jones. Howcameyouafterthistodifcoverit?
Mrs. Gurrey. Becaufe I was fo troubled in Mind

I could not reft Night nor Day; and I told him
if he would not tell of it, I would tell of it my
felf, for I was not able to live.

Then Elizabeth Gurrey was fworn.

Mr.Jones. Pray, do you know Mr. Rogers, Mr.
Stevens, and Mr. Marfon ?

E. Gurrey. I know Mr. Marfon, and thefe are

the other Gentlemen I reckon.

Mr. Jones. What Difcourfe did you hear from
them?

E. Gurrey. Mr. Marfon afk'd the other Gentle-

men how much Money they had fpent •, the other

anfwer'd, what was that to him ? you have had
forty or fifty Pounds to your Share. Then the

other afk'd him, whether the Bufinefs was done?
and he anfwer'd, he believ'd it was ; but if it was
not done, it would be done to-night. Then, my
Lord, he pull'd a handful of Money out of his

Pocket, and fwore he would fpend it all for Joy
the Bufinefs was done.

Mr.yYWJ.Was Mr. Cowper's Name mention'd?

E. Gurrey. I heard them mention Mr. Cowper's

Name, but not Mrs. Sarah Stout's.

Nix. Jones. What Condition was the Gentle-

man's Shoes in ?

E. Gurrey'. I think it was Mr. Marfon, his Shoes

were very wet and dirty, one of them was very hot,

and he wiped his Head with his Handkerchief.

Mr.Jones. Now, my Lord, we have done as to

our Evidence. Mr. Marfon pretended he was juft

then alighted and come from London, and was in a

great Heat, and his Shoes were wet : I wonder
what Mr. Marfon had been doing ; for when he

was examined, he faid, he came to Town about

Eight of the Clock, and went to the Glove and

Dolphin Inn, and ftay'd there till he came to his

Lodging. Now 'tis a wonderful Thing that he

fhould come wetfhod from a Tavern, where he

had been fitting four or five Hours together.

[Then the Examination of Mr. John Marfon

was read.]

The Examination of John Marson, taken

before Me, this 27 Day of April, 1699.

JJ/'HO being examined where he was on Monday I

the 13 th ofMarch laft, faith, That he was at

the Borough of Southwark (he being an Attorney

of the faid Court) tillpaft Four ofthe Clock in the Af-

ternoon ; andfaith, That hefet outfrom Southwark

for Hertford foon after, and came to Hertford about

Eight of the Clock thefame Afternoon, andput up his

Horfe at the Sign of an Inn there, and then

went to the Hand and Glove,togetherwilh Godfrey

Gimbart, Efq; Ellis Stevens, William Rogers,

and fome others, where they ftay'd till about Eleven of

the Clock at Night, and then this Examinant went

thence diretlly to the Houfe of John Gurrey, with

tbt
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thefaid Stevens and Rogers, who lay all together in

the /aid Gurrey'j Houfe all that Night. And being

aft?dwhat he[aid concerning they^Mn.SarahStour,

deceased, this Examinant faith, That on Sunday the

\ 2th of March loft, this Examinant being in Compa-

ny with one Thomas Marfhall, and telling him that

this Examinant intended the next Day for Hertford

with the Marfhal of the King's- Bench, the faid
Thomas Marfhall defired this Examinant and the

faid Stevens, who was then alfo in Company, that they

wouldgo and fee the faid Sarah Stout (his Sweet-

heart). He confeffeth, That he did afk thefaid G urrey

if he would/hew this Examinant where thefaid Stout

lived, telling the faid Gurrey that his Name was

Marfhall, and ajk'd him if he never heard of him

before, andjocularlyfaid, Thai he wouldgo to fee her

the next Morning ; but doth not believe that hefaid

any thing that any Friend was even with thefaid Sa-

rah Stout, or tofuch like Effecl. And doth confefs,

That he did the next Day, upon the faid Gurrey'j

telling him that the faid Stout was drowned,fay, that

he wouldkeep his JVord, andwouldfee her. Andfaith,

Tloat meeting with Mr. Cowper (who is this Exami-

nant's Acquaintance) he believes he did talk with him

concerning thefaid Stout'j being drowned, this Exa-

minant having feen her Body that Morning.

Cogn.Die&Anno
antedict. coram John Marfbn.

J. Holt.

Mr. Jones. All that I obfervefrom it, is this ;

that he had been five Hours in Town, and when
he came to his Lodging he came in wet and hot,

and faid he was juft come from London.

Mr. Marjon. I had rid forty Miles that Day,
and could not be foon cold.

Mr. Baron Hatfell. They have done now for the

King ; come Mr. Cowper, what do you fay to it ?

Mr. Jones. If your Lordfhip pleafe we will call

one Witnefs more, Mary Richardfon. Mrs. Rich-

ardfon, Do you know Mr. Marfan, or any of thefe

Gentlemen ?

Mrs. Richardfon. They came on Tuefday Night
to the Bell at Hoddefdon and lay there, and one of

the Gentlemen, when I was warming the Sheets,

afk'd me if I knew Mrs. Sarah Stout ? and I faid

yes. He afk'd me if I knew which Way fhe came
to her End ? and I told him I could not tell.

Mr. Jones. Is that all? what did they fay more?
Mrs. Richardfon. They did defire and wifh ic

might be found out how it came about, and one
Gentleman took no notice of her at all. They had
a little Bundle, but what was in it I can't tell,

but there I faw it bound up in fome colour'd Stuff

or other, but what it was I can't tell.

Mr. Jones. Is that all you can fay ?

Mrs. Richardfon. Yes, that's all.

Mr. Jones. Then we have done.

Mr. Baron Hatfell. Come, Mr. Cowper, what
do you fay to it ?

Mr. Cowper. Now they have done on the Part of
the King, my Lord, and you Gentlemen of the

Jury, I muft beg your Patience for my Defence.
I confefs, it was an unfortunate Accident for me
(as Mr. Jones calls \t) that I happen'd to be the

laft Perfon (for ought appears) in the Company
of a melancholy Woman. The Difcourfe occa-
fion'd by this Accident had been a fufficient Mif-
fortune to me, without any thing elfe to aggra-
vate it ; but I did not in the leaft imagine that fo

little, fo trivial an Evidence as here is, could
Vol. V.

poffibly have affected me to fo great a Degree, as

to bring me to this Place to anfwer for the worft'

Fact that the worft of Men can be guilty of.

My Lord, your Lordfhip did juft now obferve,

that I have appear'd at the Bar for my Clients ;

but I muft fay too, that I never appear'd for my
felf under this, or the like Circumftances,. as a

Criminal, for any Offence whatfoever.

Mr. Jones very well faid, whenhefpoke on the

Part of the King, That if this Gentlewoman was
murther'd, the Crime was Villainous, Bafe, Barba-

rous, and Cruel ; and for my Part I think fo too;

the Crime would be fo great, that it could never

be fufficiently condemn'd : But at the fame time

I may aver, that to fuppofe a Murther without

good Grounds for it, and afterwards to charge

innocent Men with it knowingly and malicioufly,

is to a Trifle as Bafe and Barbarous as the Murther
itfelf could be. My Lord, I fpeak for my own
Part ; I know not at what Price other Men may
value their Lives, but I had much rather my felf

was murther'd than my Reputation ; which yet

I am fenfible hath fuffer'd greatly hitherto by the

Malice and Artifice of fome Men, who have gone
pretty far in making this Fact, as Barbarous as.

it is, to be credited of me. And therefore I muft

beg your Lordfhip's and the Jury's Patience,

while I not only defend my Life, but juftify

my felf alfo from thefe things that have unjuftly

afpers'd me, by the Confpiracy and Artifice of

my Accufers.

My I ,ord, in all the Evidence that hath been

given, I muft obferve, that there is no pofitive

Evidence, with Submiffion, to induce the Jury or

any one to believe the General, that this Gentle-

woman was murther'd ; but they go upon Suppo-
fitions and Inferences, which are contradicted by
other Circumftances, in the very Evidence of the

Profecutor, that make full as ftrong to prove fhe

was not murther'd, as that fhe was ; fo that, as

it ftands, it can amount only to a bare Suppofiti-

on that fhe was murther'd by any Body.
Then, as to the Evidence that particularly re-

lates to my felf, or the Gentlemen whoftand with,

me at the Bar, that they or I were concern'd in

it ("if fhe was murther'd) there is not one Syllable

of Proof ; at molt, it amounts but to make us

fufpect a Murther, not prov'd, but only fufpect-

ed : This I obferve upon the Evidence, as it now
ftands without Anfwer, as it has been given on
the King's Part : And how far, in the Cafe of

Life, Men (hall be affected with Evidence of this

nature, which neither proves the Murther m
general, nor that they did it in particularly, tho"

no Defence was made, or any further Anfwer
given, I muft fubmit to your Lordfhip's and the

Jury's Judgment.
But, my Lord, I do not doubt but I fhall be

able to wipe away even that remote Sufpicion by
my Defence : They have been long in their Evi-

dence for the King, and therefore I muft beg your

Patience while I give a particular Anfwer to eve-

ry Part of it, in as good a Method as I am able >

and I will wafte as little Time as may confift

with the juftifying my Reputation; for which I

know your Lordfhip will have as tender a Re-
gard, to fee it doth not fuffer unjuftly, as for my
Life it felf.

And I promife your Lordfhip, I fhall trouble

you with no Evidence which is not exprefs and

plain } no Inuendo's or Sufpicions ; but I fhall

E e 2 prove
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prove fully and clearly, in the firft place, That
there was no Ground at all, in this Cafe, to fup-

pofe fhewas murther'dby any one but herfelf.

The firft Fact that they infifted upon to infer

aMurther from it, was, that the Body was found

floating : Now, my Lord, that Fact I am able by

the Evidence I have, as well as from that of the

Profecutor, to deny ; for the Fact was directly

otherwife, that is, fhe was not found floating.

And whereas the Profecutor'sWitneffes, who
have been produced to this Point, are obfcure

and poor Men, and, your Lordfhip obferves, have

been taught to fay generally that fhe floated ;

which, when they are requir'd to explain, and

defcribe how fhe lay, they contradict themfelves

in, by fhewing fhe lay fideways between the

Stakes, and almoft all under Water. Now I fhall

give your Lordfhip and the Jury a full and par-

ticular Account and Defcription from the Parifh

Officers, Men employ'd by the Coroner to take

the Body out of the Water, of the very Manner
and Pofture in which it was firft found ; which

they are much better able to do than the Profe-

cutor's Witneffes, having feen her before all or

moft of thofe People ; and thefe Officers clearly

agree, that her Body was under Water when
found, except fome fmall Appearance of her Pet-

ticoats, near or on the Surface of the Water,
which may be very eafily accounted for, becaufe

theStakes the Witneffes mention, and which are

driven into the Ground crofs the River, to pre-

vent Weeds and Trumpery from running into the

Mill-ftand, as the Witneffes have already laid, a-

boutaFootdiftant from one another, and are fet

with their Feet from the Mill, and their Heads
inclining toward the Mill with the Stream. Now
my Lord, every one knows, that tho' a drowned
Body will at firft fink, yet is buoyant, and does

not go downright and reft in one Place like Lead ;

for a human Body is feldom or never in a Stream
found to lie where it was drown'd : A Body
drown'd atChelfea has been often found by Fifher-

m'e'n at London, and that before it came to float

above Water. Now, if a Body isfo buoyant, as

that it is driven down by the impellent Force of
the Current (tho' it do not floatabove Water) it

feems a Confequence, that when it comes to be

ftopp'd and refifted by the Stakes, which lie with
their Headsdownward, inclining with the Stream,
the Stream bearing the Body againft the Stakes,

muft needs raife it upwards to find another Paf-

fage if poffible, when the Ordinary and Natu-
ral is obftructed. I have feen, I remember, that

where Weeds have been driven down a River,

and have been rouled along at the Bottom, when
they have come down to a Board or Stakes of a

Wyer, or Turnpike, they have been by the Force

of the Water raifed up againft thofe Boards, or

Stakes, and forced over them, tho' without fuch

Obftruction they had undoubtedly continued to

roul under the Water. I don't know of any o-

ther Symptom they pretend to, of her not being

drowned, from any thing obferv'd of her in the

Water. Then, as to the Flatnefs of her Belly,

when fhe was put into her Coffin, I fhall fliew

*tis a common and natural Accident ; fometimes

drowned Bodies are fwell'd more, fometimes lefs,

fometimes not at all : I think it hardly deferves a

Phyfician to prove that a Body may be drowned
with very little Water; that a Man may be drown-
ed by Strangling or Suffocation, caufed by a

little Water in the Lungs, without any great

quantity of Water receiv'd in the Body, is a cer-

tain and eftablifh'd Truth •, for I am told that

when Refpiration ceafes, the Party dies, and cart

receive no more Water after that : So that no-

thing is to be infer'd from a Body's having more
or lefs Water found in it, efpecially if your Lord-
fhip will give me Leave to obferve this Diftin-

ction, where a Body is voluntarily drowned, and
where it is drowned by Accident •, for People that

fall in by Accident do ftruggle and ftrive as long

as they can •, every time they rife they drink fome
Water into the Stomach, to prevent its palling

intotfye Lungs, and are drowned no fooner than

needs muft , but Perfons that voluntarily drown
themfelves, to be furedefparately plunge into the

Water, to difpatch a miferable Life as foon as

they can; and fo that littlequantity in the Lungs
which caufes Death may be the fooner taken in ;

after which no more is receiv'd : And I hope by

Phyficians it will appear there is good Ground
for this Difference.

The next is the Evidence that the Surgeons

have given on the other Part, relating to the ta-

king this Gentlewoman out of her Grave after

fhe had been buried fix Weeks. Whether this'

ought to have been given in Evidence, for the

Reafons I hinted at in a Criminal Cafe, I fubmit

to your Lordfhip ; but, as it is, I have no reafon

to apprehend it, being able to make appear, that

the Gentlemen who fpoke to this Point have de-,

liver'd themfelves in that manner, either out of

extream Malice, or a moft profound Ignorance;

this will be fo very plain upon my Evidence, that

I muft take the Liberty to impute one or, both of

thofe Caufes to the Gentlemen that have argued

from their Obfervations upon that Matrer.

And now, if your Lordfhip will but pleafe to

confider the Circumftances under which they

would accufe me of this horrid Action, I don't

think they will pretend to fay, that in the whole

Courfe of my Life I have been guilty of any mean

or indirect Action , and I will put it upon the worfl

Enemy I have in the World to fay it. Now, for a

Man in the Condition I was in, of fome Fortune

in Poffeffion, related to a better, in a good Em-
ployment, thriving in my Profeffion, living with-

in my Income, never in D-bt (I may truly fay

not Five Pounds at any one time thefe Years paft)

having no Poffibility of making any Advantage by

her Death, void of all Malice, and, as appears by

her own Evidence, in perfect Amity and Friend-

fhip with this Gentlewoman, to be guilty of the

murthering her, to begin at the Top of all Bafe-

nefs and Wickednefs, certainly is incredible.

My Lord, in this Profecution my Enemies

feeing the Neceffity of affigning fome Caufe, have

been fo malicious to fuggeft before (tho' not now,

when I have this Opportunity of vindicating

my felf pubiickly) that I have been concern'd in

the Receipt of Money for this Gentlewoman,

had her Securities by me ; and fometimes, that I

had been her Guardian, or her Truftee, and I

know not what. I now fee the Contrivers and

Promoters of that Scandal, and they know it to

be Bafe, Falfe, and Malicious ; I never was conr

cern'd in Intereft with her, directly or indirect-

ly, and fo I told them when I was before my
Lord Chief-Juftice: 'Tis true, it was then juft

fuggefted by the Profecutors, I then denied it,

and I deny it (till—— I thank God, I

have
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have not been ufed, nor have I need^ to deny

the Truth.

My Lord, you find the Profecutors have no-

thin o- to fay to me upon this Head, after all the

Slanders and Stories they have publifh'd againft

me, of my having Money in my hands which be-

lon^'d to the Deceafed : But tho' they do not

ftirlr, I will, and give your Lordfhip a full Ac-

count of all that ever was in that Matter. When
I lodg'd at Hertford, fome time fince, fhe defired

me to recommend to her a Security for 200/. if

it came in my Way, my Lord, when I came to

Town, I underftood that one Mrs. Puller, a Client

of mine, had a Mortgage formerly made to her by

one Mr. Lofius, of Lambeth in Surrey, for the like

Sum, and that fhe was willing to have in her Mo-
ney : I wrote to this Gentlewomen, the Deceafed,

to acquaint her of the Security ; fhe thereupon

did fend up 200/. and fome odd Pounds for In-

tereft (the Account of which I produced to my
Lord Chief- JufticeJ •; this Money was fent to me by

Mr. Cramfield, as I have been iriform'd,and by him
given to Mr. Toller's Clerk, and by him brought

publickly to me: My Lord, this Mortgage I im-

mediately transferr'd by Affignment, endors'd on

the Back of it, and Mrs. Habberfield, a Truftee for

Mrs. Puller, fign'd and feal'd it, and that very 1 00/.

and Intereft due, was at one and the fame time

paid to Mrs. Puller, and by her the Principal was

paid to her Daughter, in Part Of her Portion.

All this was tranfacted the beginning of December

lad, and fhe was not drowned till the 13 th of

March following : And, my Lord, thefe People

that are now. the Profecutors did own before my
Lord Chief- Juftice that they had found this Mort-
gage among the Deceafed's Writings in her Cabi-

net at the Time of her Death. Now, my Lord,
I fay, that laving this one Service I did her, as I

faid in December laft, I never was otherwife con-

cern'd with her in the receiving or difpofing of
any of her Money ; nor had I ever any of her Se-

curities for Money in my keeping •, and I defy

any Adverfary I have to (hew the contrary.

My Lord, as there appears no Malice, no In-

tereft, fo they have prov'd for me that there was
no Concealment of Shame, to induce me to com-
mit fo barbarous an A&ion ; otherwife, perhaps,

nowthey find they can afllgn noother Caufe, they

would content themfelves to give that Reafon,
and fling that Scandal at me: And tho' 1 take it

by the Experience I have had of them, they did

notdefign to do me any Favour, yet I thank them,
in endeavouring to vindicate her Honour, they

have fecured my Reputation againft that Calum-
ny ; and tho' I am fatisfied, as 1 faid, they did
not intend rne Kindnefs, yet, I thank God, they
have given me a juft Opportunity to take Advan-
tage of their Cunning tor the clearing of my In-

nocence in that Particular.

Then, my Lord, not to reft it here, but to

fatisfy the Jury and the TForld how this Gentle-
woman came to deftroy her felf : I fhall give the

cleared Evidence that was evergiven in anyCourt
that fhe murther'd her felf. When I enter upon
this Proof, I muft of necefilry trefpafs upon the

Character of this Gentlewoman that is dead. I

confefs this is a tender Point, 'tis a thing I would
willingly be excufed from, and 'tis not without a
great deal of Reluctance and Compulfion forced
from me. That (he was melancholy the Profe-
cutors themfelves have prov'd ; but I muft of ne-

ceflity fhew you the Occafions and Reafons of it,

and the Witneffes will tell your Lordfliip what
defparateRefolutions fhe had been under former-

ly, and that will lead me to near the Time of her

Death, to fhew why, and upon what Accidents,

flie made away her felf. I will not enumerate Par-

ticulars by way of opening •, only I muft tell your

Lordfhip, that fome Letters of hers muft of necef-

fity be produced, which truly, as I faid, I fhould

not meddle with, if I had not thefe innocent Gen-

tlemen here to defend as well as my felf. Perhaps

it may be faid, that in Honour I ought to conceal

the Weaknefs of this Gentlewoman-, but then in

Honour and Juftice to thefe Gentlemen that are

falfly accus'd with me, I cannot do it : I hope this

one Reafon will excufemeto the World, for I have

no other that could have oblig'd me to bring thefe

Letters upon the Stage. I folemnly proteft, if I

flood here fingly in the Cafe of my own Life, up-

on the Evidence given againft me, I take it to be

fo inconfiderable, I would not do it; but I muft

do it, to fhew that thefe Gentlemen alfo are inno-

cent, and to prefervethem, becaufe I am fatisfied

in my own Mind they are fo. My Lord, when I

have done that, I fhall fhew your Lordfhip in

the next Place, that it is utterly impoflible I

could be concern'd in this Fact, if I had had all

the Motives and Provocations in the World to

have done it ; I fhall fhew your Lordfhip, in

Point of Time it could not be.

The Maid Sarah IValker, whoisthefingleWit-

nefs, I take it, that fays any thing in the lea ft re-

lating to me, faid but now the Clock had ftruck

Eleven before fhe carried up the Coals, and about

a quarter of an Hour after, while fhe was warm-
ing the Bed above Stairs, fhe heard the Door clap,

and fome time after that fhe came down and found,

that I and her Miftrefs were gone. Now in Point

of Time I fhall prove it utterly impoflible I could

be guilty of the Fact I am accus'd of, being feen

to come into the GloveJim as the Town- Clock

ftruck Eleven, and flaying there more than a

quarter of an Hour, was, after feveral things done
at my Lodging, in Bed before Twelve a-Clock,

and went no more out that Night, as I fhall prove.

As for that little Circumftance of fending tor my
Horfe, which they have made ufe of all along to

back this Profecution, their very telling me of

that Matter, fhews how much they are put to

their Shifts to juftify their accufing me ; I fay, in

Prudence I ought tohavedone what I did: I fent

for him on theTuefday, but, as their Witnefs faith,

I told him at the time I bid him fetch my Horfe,

not to ufe then, nor till by the Courfe of the Cir-

cuit I was to go into Ejfex with the Judges the

next Morning ; and 'till then the Profecutor's

Witnefs, who is the Hoftler of the Glove- Inn, was
order'd to fet him up there, to litter him down,
and to take care of him and feed him, and that he

fhould be ready for me to go to Chelmsford on the

Morrow, whither I went with the other Counfel

the next Morning being Wednefday : And this,

my Lord, is the Whole of that Matter.

My Lord, this Bufinefs flept near two Months
after the Coroner's Inqueft before I heard of it, or

imagin'd my felf to be concern'd in it, and was
never ftirr'd till two Parties, differing on all other

Occafions, had laid their Heads together: I beg
leave to let your Lordfhip a little into that Mat-
ter, to fhew you how this Profecution came to be

manag'd with fo much Noife and Violence as it

hath
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hath been. I can make it appear, that one of the
greateft of the Quakers, Mr. Mead by Name, has

very much, and indirectly too, concern'd himfelf
in this Matter : It feems they fancy the Reputati-

on of their Seel: is concern'd in it; for they think

it a wonderful thing, nay, abfolutely impoffible

(however other People may be liable to fuch Re-
folutions) that one who was by her Education en-

titled to the Light within her., fhould run head-

long into the Water, as if fhe had been poffefs'd

with the Devil ; of this they think their Sect is

to be clear'd, tho' by fpilling the Blood of four

innocent Men. The other fort of People that

concur with the Quakers in this Profecution, I

fhall mention, now I come to obferve what the

Witneffes are that have been produced againft me

;

fome of 'em I have nothing to object to, but that

they are extream indigent and poor, and have

been help'd by the Profecutor •, thofe that are fo,

fay nothing as to me •, others, who live in this

Town, and give their Opinions of the Manner of

her Death, are poffeftwkh much Prejudice againft

me, upon Feuds that have rifen at the Elections of
my Father and Brother in this Town ; and thefe

with the ghiakershave wholly drefs'd up this Mat-
ter for feveral Ends; the Quakers, to maintain the

Reputation of their Sect ; and the others, to de-

ftroy, or break at leaft, thelntereftof my Family

in this Place: But however effectual thefe Defigns

may have been to have made a great Noife in the

World out of nothing, I am fatisfied now that I

am in a Court of Juftice, where no Perfon's Re-
putation, much lefs his Life, will be facrifked to

the Policy or Malice of a Party without Proof

;

and therefore I have taken up fo much of your

Time, to fet the true Rife of this Profecution be-

fore you in a clear Light.

My Lord, as to my coming to this Town on
Monday, it was the firft Day of the Affizes, and

that was the Reafon that brought me hither

:

Before I came out of Town, I confefs, I had a

Defign to take a Lodging at this Gentlewoman's

Houfe, having been invited by Letter fo to do ;

and the reafon why I did not was this: My Bro-

ther, when he went the Circuit, always favour'd

me with the Offer of a Part of his Lodging, which

out of good Hufbandry I always accepted : The
laft Circuit was in Parliament- time, and my Bro-

ther being in the Money- Chair, could not attend

the Circuit as he us'd to do ; he had very good
Lodgings, I think one of the beft in this Town,
where I us'd to be with him ; thefe were always

kept for him,unlefs notice was given to the con-

trary. The Friday before I came down to the Af-

fizes, I happen'd to be in Company with my Brother

and another Gentleman, and then I. ftiew'd them
the Letter by which I was earneftly invited down
to lie at the Houfe of this Gentlewoman during

the Affizes ('tis dated theqth of March laft) ; and

defigning to comply with the Invitation, I there-

upon defir'd my Brother to write to Mr. Barefoot,

our Landlord, and get him, if he could, to dif-

pofe of the Lodgings ; for, faid I, if he keeps 'em

they muft be paid for, and then I cannot well

avoid lying there : My Brother did fay he would

v/rite, if"he could think on't ; and thus, ifMr. Bare-

foot difpofed of the Lodgings, I own I intended

to lie at the Deceafed's Houfe ; but if not,Ilook'd

on my felf oblig'd to lie at Mr. Barefoot's. Ac-
cordingly I fhall prove, as foon as ever I came to

this Town, in the Morning of the firft Day ofthe

Affizes, I went directly to Mr. Barefoot''% (the

Maid and all agree in this,) and the Reafon was,

I had not feen my Brother after he faid he would
write, before I went out of London; and therefore

'twas proper for me to go firft to Mr. Barefoot\
to know whether my Brother had wrote to him,
and whether he had difpos'd of his Lodgings or
not. As foon as I came to Mr. Barefoot'?,, there

was one Mr. Baylor, of this Town, came to me,
and I in his hearing afk'd Mr. Barefoot, his Wife,
and Maid-fervant, one after another, iftheyhad
receiv'd a Letter from my Brother to unbefpeak
the Lodgings ; they told me No, that the Room
was kept for us ; and I think they had made a
Fire, and that the Sheets were airing. I was a
little concern'd he had not writ ; but being fatif-

fied that no Letter had been receiv'd, I faid im-
mediately, as I fhall prove by feveral Witneffes, If

it be fo, I muft flay with you, I will take up my
Lodging here : Thereupon I alighted, and fent

for my Bag from the Coffee- houfe, and lodg'd all

my Things at Barefoot's, and thus I took up my
Lodging there as ufual. I had no fooner done this,

but Sarah Walker came to me from her Miftrefs

to invite me to Dinner, and accordingly I went
and dined there ; and when I went away, it may be
true, that being afk'd, I faid I would come again
at Night ; but that I faid I would lie there, I do
pofitively deny, and knowing I could not lie there,

'tis unlikely I fhould fay fo. My Lord, at Night
I did come again, and paid her fome Money that

I receiv'd from Mr. Loftus, who is the Mortgager,
for Intereft of the 200/. I before mention'd (ic

was 61. odd Money, in Guineas and Half-gui-

neas): I writ a Receipt, but fhe declined the fign-

ing of it, preffing me to ftay there that Night,
which I refufed, asengag'd to lie at Mr. Barefoot's,

and took my leave of her; and that very Money
which I paid her was found in her Pocket, as I

have heard, after fhe was drowned.
Now, my Lord, the Reafon that I went to her

Houfe at Night was firft, as I faid, to pay her

the Intereft-Money ; in the next Place, 'twas but

fitting, when I found my felf under a Neceffity

ofdifappointing her, and lying at Barefoot's, to go
to excufe my not lying there, which I had not an

Opportunity at Dinner-time to do. My Lord,
I open my Defence fhortly, referring the Parti-

culars to the Witneffes themfelves, in calling

thofe who will fully refute the Suppofitions and
Inferences made by the Profecutor, whom firft,

my Lord, I fhall begin with, to fhew there is

no Evidence of any Murther at all committed ;

and this, I fay again, ought to be indifputably

made manifeft and prov'd before any Man can be

fo much as fufpected for it.

Mr. Baron Hatfell. Do not flourifh too much,
Mr. Cowper; ifyou haveopen'dall your Evidence

call your Witneffes, and when they have ended,

then make your Obfervations.

Mr. Cowper. Then, my Lord, I will take up no

more of your Time in opening this Matter.

Call Robert Dew. (Who appeared.)

When Mrs. Sarah Stout drowned her felf, was not

you a Parifh Officer ?

R. Dew. I was 1 • I was next Houfe to

the Coach and Horfes, and about a Six a-Clock

came a little Boy (Thomas Parker'sBoy) and faid

there was a Woman fallen into the River I con-

fider'd it was not my Bufinefs, but the Coroner's,

and
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and I fent the Boy to the Coroner, to acquaint

him with it, and the Coroner fent Word by the

Boy, and defir'd Ihe might be taken out ; fo I

went to the River and faw her taken out : flie lay

in the River (as near as I could guefs) half a Foot

in the Water •, Ihe was cover'd with Water ; fhe

had a ftriped Petticoat on, but nothing could be

feen of it above Water. I heav'd her up, and fe-

veral Sticks were underneath her, and Flags •, and

when they took her out, Ihe froth'd at the Nofe

and Mouth.
.

Mr. Cowper. How was Ihe ? was fhe driven

between the Stakes ?

R.Dew. She lay on the right Side, her Head

leaning rather downwards ; and as they pull'd her

up, I cried, Hold, hold, hold, you hurt her Arm ;

and fo they kneel'd down and took her Arm from

the Stakes.

Mr. Cowper. Did you fee any Spot upon her

Arm?
R. Dew. Yes, Sir.

Mr. Cowper. What fort of Spot was it ?

R. Dew. It was reddifh ; I believe the Stakes

did it •, for her Arm hit upon the Stake where

Mr. Cowper. Pray, how do thefe Stakes ftand

about'the Bridge of the Mill ?

R. Dew. I fuppofe they ftand about a Foot

afunder ; they ftand flanting, leaning down the

Stream a little. ' ,

'

\\
."•£•

Mr. Cowper. Could you difcern her feet ?

R. Dew. No, nothing like it, nor the ftriped

Petticoat fhe had on.

Mr. Cowper. Might not her Knees and Legs

be upon the Ground, for what you could fee ?

R. Dew. Truly, if I were put upon my Oath,

whether they were fo, or not, I durft not fwear

it •, fometimes the Water there is four Feet, fome-

times three and a half ; I believe her Feet were

very near the Bottom.

Mr. Cowper. Are not the Stakes nail'd with

their Head againft the Bridge ?

R. Dew. They are nail'd to the Side of the

Bridge.

Mr. Cowper. Pray, defcribe the Manner in

which they took her up ?

R. Dew. They ftoop'd down, and took her up.

Mr. Cowper. Did they take her up at once ?

R. Dew. They had two Heavings, or more.

Mr. Cowper. What was the Reafon they did

not take her up at once ?

R. Dew. Becaufe 1 cried out, They hurt her Arm.

Mr. Cowper. Was ihe not within the Stakes ?

R. Dew. No, this Shoulder kept her out.

Mr. Cowper. When you complain'd they hurt

her Arm, what Anfwer did they make you ?

R. Dew. They ftoop'd down and took her

Arm out from between the Stakes ; they could

not have got her out elfe.

Mr. Cowper. After fhe was taken out, did you

obferve any Froth or Foam come from her

Mouth or Nofe ?

R. Dew. There was a white Froth came from

her, and as they wiped it away, it was on again

prefently.

Mr. Cowper. What was the Appearance of her

Face and upper Parts at that Time ?

R. Dew. She was fo much disfigur'd, I believe

that fcarce any of her Neighbours knew her, the

Slime of the Water being upon her.

Mr. Cowper. Did you fee her Maid Sarah

Walker at that Time?

R. Dew. No.
Mr. Baron Hatfell. Mr. Cowper, do you intend

to fpend fo much Time with every Witnefs ? I

don't fee to what Purpofe many of thefe Quefti-

ons are afk'd.

Mr. Cowper. I have done with him, call Youngi

Mr. Baron Hal/ell. Mr. Cowper, I would not

have you ftraiten your felf, but only afk thofe

Queftions that are pertinent.

Mr. Cowper. Pray, give an Account of what
you know of the Matter.

Young. On Tuesday Morning, between Five and
Six a- Clock, laft Affizes' -

Mr. Cowper. What Officer was you ?

Young. I was Conftable.

Mr. Cowper. Was you employed by the Coro-
ner ?

Young. Not by him in Perfon. Between Five
and Six a-Clock fome of the Men that came into

my Yard towork told me a Woman was drowned
at the Mill ; I ftaid a little and went down to fee,

and when I came there I faw a Woman, as they

had told me, and I faw part of her Coat lie on
the Top of the Water to be feen, and I look'd

ftridtly and nicely within the Bridge, and faw the

Face of a Woman, and her left Arm was on the

Outfide the Stakes, which I believe kept her from
going thro' , fo I look'd upon her very wifh fully,

and was going back again ; and as I came back I

met with R. Dew and two of my Neighbours,
and they afk'd me to go back with them* and
faid they were going to take her up ; and being

Conftable, I told them I thought it was not pro-

per to do it, and they faid they had Orders for

it •, fo I being Conftable, went back with them,
and when I came there I found her in the fame
Pofture as before •, we view'd her very wifhfully ;

her Coat that was driven near the Stakes was
feen, but none of her other Coats, or her Legs

;

and after we had look'd a little while upon her,

we fpake to Dell and Ulfe to take her up, and one
of them took hold of her Coat till he broughther
above Water , and as her Arm drew up, I faw a

black Place, and fhe laid fideway, that he could

not take her up till they had let her down again,

and fo they twifted her out fideway ; for the

Stakes were fo near together that fhe could not

lie upon her Belly, or upon her Back -, and when
they had taken her up, they laid her down upon
a green Place, and after fhe was laid down, a

great Quantity of Froth (like the Froth of new
Beer) work'd out of her Noftrils.

Mr. Baron Hatfell. How much do call a great

Quantity?

Young. It rofe up in Bladders, and run down on
the Sides of her Face, and forofe again •, and fee-

ing her look like a Gentlewoman, we defired one

Ulfe to fearch her Pockets,to fee if there were any
Letters, that we might know who fhe was , fo the

Woman did, and I believe there was twenty or

more of us that knew her very well when fhe was
alive, and not one of us knew her then , and the

Woman fearch'd her Pockets, and took out fix

Guineas, ten Shillings,Three-pence halfpenny, and
fome other Things ; and after that I defired fome
of my Neighbours to go with me and tell the

Money ; for when it came to be known who fhe

was, I knew we muft give an Account on't, and I

laid it upon a Block and told it, and they ty'd it

up in a Handkerchief, and I faid I would keep the

Money, and they fhould feal it up to prevent any
Que-
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Queftion about it ; and during all this while of

Difcourfe, and fealing up the Money, the Froth

'ftill work'd -out of her Mouth.
Mr. Cowper. Have you meafured the Depth

of the Water? What Depth is it there?

Young. I meafured the Water this Morning,

and 'twas fo high that it ran over the Floodgate,

and the Height of it was about four Foot two
Inches; but fometimes 'tis pent up to a greater

Height than 'tis to Day.
Mr. Cowper. Was it higher to Day than when

the Body was found ?

Toung. To the belt of my Remembrance 'twas

as high to Day as it was then.

Mr. Cowper. Was any Part of the Body above

Water ?

Toung. No, nor nothing like the Body could

be feen.

Mr.Cowper. Could you fee where her Legs lay ?

Young. No, nor nothing but her upper Coats,

which were driven againft the Stakes.

Mr. Cowper. Pray give an Account how long fhe

lay there, and when fhe was convey 'd away.

Young. I ftay'd a quarter of an Hour, and then

I went and fealed up the Money at my own
Houfe, fo that I did not fee her removed.

Mr. Jones. Was any Body there befides your

felf at this time ?

Young. Yes, twenty People at the lead.

Mr. Jones. Now here is Ten of them that have

fworn that the Body was above the Surface of

the Water.
Mr. Baron Hat/ell. No, her Cloaths, they fay,

were, but the Body was fomething under the

Water.
Mr.Cowper. Now I will trouble your Lordfhip

no more with that Facl, but I will give you an

Account of the Coroner's Inqueft, how diligent

they were in their Proceedings, and produce a

Copy of the Inquifition it felf, that fhe was found

to have drowned herfelf.

Mr. Baron Hatfell. Mr. Cowper; that is no Evi-

dence, if it be produced in order to contradicl:

what thefe Witneffes have faid, that have been

examined for the King ; but if you will prove,

that they have fworn otherwife before the Coro-

ner than they now do, then you fay fomething,

otherwife the Coroner's Inqueft fignifies nothing

as to the prefent Queftion.

Mr. Cowper. CzllThomas Wall. I am loth to be

troublefome ; but if you pleafe to favour me, I

defire to know of them, whether they do admit

there was an Inquifition, and that fhe was found

Non Compos Mentis, and did kill her felf.

Mr. Jones. We do admit it.

Jury-man. We defire it may be read.

Mr. Baron Hatfell. Why, won't you believe

what they agree to on both Sides ?

Jury-man. Ifthey do agree fo, I am fatisfied.

Mr. Cowper. Thomas Wall, pray do you give an

Account of what you know of Mrs. Stout's being

taken up.

Wall. My Lord, I was one of the Jury, that

view'd her at the Place where fhe was laid when

fhe was taken up, and there was no Marks upon

her, only a little Mark about her Ear, and fome-

thing near her Collar-bone ; that was all I fee

upon her.

Mr. Cowper. Do you know any thing of any

Surgeons being employ'd to view thofe Marks ?

Wall. My Lord, we had feveral Perfons that

came before us that we examin'd ; we had a Dif-
pute concerning thefe Marks what might effefl

them, and wedefir'd Mr. Dimfdale and Mr. Camlin
to fee them, that we might be the better fatisfied •,

and they both went down and viewed the Body
after it was brought down to Mrs. Stout's, and
they came back, both of them, and Mr. John
Dimfdale told us, that thefe Marks were no more
than were ufual in fuch Cafes, and it was only the
Stagnation of Blood.

Mr. Cowper. Was it the old Man or the young
Man ?

Wall. It was the young Man.
Mr. Cowper. Ufual did he fay ?

Wall. I can tell the very Words, I have them
writ down.

Mr. Cowper. Pray do fo, for he has denied it here.

Wall. (Looks on his Paper.) Here 'tis. Mr. Dimf-
dale and Mr. Camlin came to us, and Mr. Dim/dale
fpake and faid thefe Marks are ufual, or might be

ufual ; or if they were Marks, it was no more
than was ufual in fuch Cafes •, and that it was
the Stagnation of Blood.

Mr. Cowper. Now you have your Notes in

your Hand, pray, what did Sarah Walker fay to

you as to the Time I went from Mrs. Stout's ?

Wall. Sarah Walker faid, it was about Eleven
a-Clock when fhe took up Coals to warm the

Bed, but fhe faid fhe could not, nor did not

know when Mr. Cowper went out, for fhe warm'd
the Bed, and Mr. Cowper not coming up, fhe took
up fome more Coals, and tarried a little longer,

and no Body coming up, fhe went down, and
found Mr. Cowper was gone, and. fhe look'd into

the Parlour, and her Miftrefs was gone.

Mr. Baron Hatfell. The Woman faid the fame
Thing.
Mr. Cowper. 'Tis neceffary in this Particular as

to the Time.
Mr. Baron Hatfell. She told you the Clocks did

differ.

(Then Mr. Bowden was called.)

Mr. Cowper. Well, what do you know of the

taking up of Mrs. Stout ?

Bowden. I went with the reft of the Neighbours

to view her, and I did perceive it was Mrs. Sarah

Stoufs Body, tho' fome queftion'd it : I Co believe

I was the fecond Perfon that difcover'd it was

fhe; and, my Lord, I did fee a greatdeal of Froth

that came out of her Mouth and Noftrils.

Mr. Cowper. Did you go about to wipe it away ?

Bowden. No, but fome other Perfons did ; it

came out in a great Quantity.

Mr. Jones. How much do you call a great

Quantity ?

Bowden. Her Mouth and Noftrils were very

full of it.

Mr. Jones. Was not her Mouth fhut ?

Bowden. I did not obferve that.

Mr. Cowper. How long had fhe lain there be-

fore you came ?

Bowden. I believe I was there in half an Hour

;

as foon as I heard the Report of it I went down.

Mr. Cowper. Call Mr. Shute.

Mr. Baron Hatfell. Well, what can you fay to

this Matter ?

Shute. Sir, I was fummoned upon the Jury up-

on the Coroner's Inqueft ; and I perctiv'd when I

was there, that the fame Stuff worked out of

Mrs. Stoufs Noftrils as worked out of the Child's.

Mr.
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Mr. B.iron Hatfell. What Child is that you

fpeak ot ? Is it the Child that was drowned in the

fame Place as Mrs. Stout was ?

Shute. Yes.

Mr. Cowper. My Lord, I am very tender how

I take up your Lordfhip'sTime ; and therefore I

will not trouble you with any more Witneffes up-

on this Head ; but, with your Lordfhip's Leave,

I will proceed to call fome Phyficians of Note

and Eminence, to confront the Learning of the

Gentlemen on the other Side. Dr Sloane, you

were in Court when thefe Gentlemen delivered

their Opinion concerning Mrs. Stout's having no

Water in her •, I defire you would give your

Opinion in that Matter.

Dr. Sloane. I have not heard them very particular-

ly or diuinctly, becaufe of the great Crowd ; fome

of them I have ; Cafes of this kind are very un-

common, and none of them have fallen directly

under my own Knowledge. As to my Opinion of

drowning, it is plain,, that if a great Quantity of

Water be fwallowed by the Gullet into the Sto-

mach, it will not fuffocate or drown the Perfon :

Drunkards, who fwallow freely a great deal of

Liquor, and thofe who are forced by the Civil Law
to drink a great Quantity of Water, which in gi-

ving the Queftion (as 'tis called) is poured into

them by way of Torture to make them confefs

Crimes, have no Suffocation or Drowning happen

to them : But on the other hand, when any Quan-
tity comes into the Wind-pipe, fo as itdoes hinder

or intercept the Infpiration, or Coming-in of the

Air, which is neceffary for Refpiration or Breath-

ing, the Perfon is fuffocated. Such a fmall Quan-
tity will do, as fometimes in Prefcriptions, when
People have been very weak, or forced to take

Medicines, I haveobferv'd fome Spoonfuls in that

Condition (if it went the wrong Way) to have

choaked or fuffocated the Perfon. I take Drown-
ing in a great meafure to be thus ; and though it

is very likely when one flruggles he may (to fave

himfelf from being choaked) fwallow fome Quan-
tity of Water, yet that is not the Caufe of his

Death, but that which goes into the Wind-pipe
and Lungs. Whether a Perfon comes dead or

alive into the Water, I believe fome Quantity will

go into the Wind-pipe •, and I believe, without

Force after Death, little will get into the Sto-

mach, becaufe that it fhould, fwallowing is ne-

ceffary, which after Death cannot be done.

Mr. Baron Hatfell. Pray, Doctor, I underfland

you fay this •, that in cafe a Perfon is drowned,
that theremay be but littleWater in the Stomach ?

Dr. Sloane. That it is accidental, my Lord.

Mr. Baron Hatfell. But what do you fay to this •,

if there had been Water in the Body, would it

not have putrified the Parts after it had lain fix

Weeks ?

Dr. Sloane. My Lord, I am apt to think it would
have putrified the Stomach lefs than theLungs, be-

caufe the Stomach is a Part of the Body that is

contrived by Nature partly to receive Liquids ;

but the Contrivance of the Lungs is only for the

receiving of Air; they being of a fpongy Nature,
the Water might fink more into them than the

Stomach -, but I believe it might putrify there too
after fome time. I am apt to think, that when a
Body is buried under Ground, according to. the

Depth of the Grave, and Difference of the Wea-
ther and Soil, the Fermentation may be greater
or Ieffer, and that according to the feveral Kinds
of Meats or Liquids in the Stomach the Putri-

Vol. V.

faction will likewife vary ; fo that it feems to me
to be very uncertain.

Mr. Baron Hatfell. But when they are in a Cof-
fin, how is it then ?

Dr. Sloane. No doubt there will be a Fermenta-
tion more or lefs, according as the Air comes
more or lefs to the Body. Indeed it maybe other-

wife, where the Air is wholly fhut out, which is

fuppofed to be the Way of Embalming, or pre-

ferving of dead Bodies of late, without the Life of
any Spices, which is thought in a great meafure to

be broughtaboutby the Clofenefs of the Coffin, and
hindering of the Air from coming in to the Body.

Mr. Cowper. Is it poffible, in your Judgment,
for any Water to pafs into the Thorax ?

Dr Sloane. I believe 'tis hardly poffible that any
fhould go from the Wind-pipe into the Cavity of
the Thorax, without great Violence and Force •,

for there is a Membrane that covers the Outfide

of the Lungs, that will hinder the Water from
paffing through it into any Part without them.

Mr. Cowper. Now, do you think it poffible to

findWaterin a drowned Body after fixWeeks time?

Dr. Sloane. I am apt to think if there was any
Quantity in the Lungs, the Sponginefs of the Part

would fuck up fome Part of it. As to the Sto-

mach, I have not known it tried ; but 'tis like,

if there was a great Fermentation, a great deal

of it would rife up in Vapours or Steams, and
go off that way.

Mr. Cowper. Dr. Garth, I can't tell whether
you were in Court when the Surgeons who are

Witneffes for the King gave their Evidence.

Dr. Garth. Yes, I was.

Mr. Cowper. Then I defire you, Sir, to give

your Opinion as to thofe Particulars.

Dr. Garth. I obferved in thisTryal the firflGen-

tleman call'd for the King that fpoke to this Mat-
ter was Mr. Coatfworth : He faith he was fent

for to open her, upon an Afperfion of her being

faid to be with Child. I agree with him in what
he fpeaks to that Point, but mud differ with him
where he infers fhe was murdered, becaufe he found

no great Quantity of Water in her, as alfo her

Head extreamly mortified, but not her Lungs
(Lungs and Bowels I think were ufed promifcu-

oufiy.) Now, my Lord, as to the Matter of Pu-
trifadlion, I think 'tis not much material whether

there be any Water or no in the Cavities of the

Body j if Water would haften Putrifaction, it

wou'd do it as well in the Lungs as otherwife $

there is always fome Water in the Lympheducts
there, the Breaking ofwhich may be one Occafion

of Catarrhs. As to what relates to the Putrifac-

tion of the Head, it may happen from a Stop-

page of the refluent Blood, which is ftaid there

in a great Quantity, through the Suffocation in

the Water, or from the Nearnefs of the Brain,

which is obferved often to mortify firft.

The next was Mr. Dimfdale (I would fpeak to

them all in order if my Memory would permit)

I think he was of the fame Opinion as Mr. Coatf-

worth ; he laid theStrefsof his Sufpicion upon the

Mortification of the Head, which I think is not

at all materia], no more than what they infer

from her floating ; it being impoffible the Body
fhould have floated, unlefsithad refted,or had been

entangled among the Stakes, becaufe all dead Bo-

dies (I believe) fall to the Bottom, unlefs they be

prevented by fome extraordinary Tumour. My
Lord, we have not only Philofophy, but Experi-

ments for this. The Witneffes all agree fhe was

F f found
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fbund upon her Side, which to fuppofe her to float

in this pofture, is as hard to be conceived, as to

imagine a Shilling fhould fall down and reft upon

its Edge rather than its broad Side ; or that a

Deal Board fliou'd rather float Edgeways than

therwife •, therefore 'tis plain fhe was entangled,

or elfe the Pofture had been otherwife.

As to the Quantity of Water, I do not think

it neceffary it fhould be very great. I muft own
the Water will force itfelf into all Cavities where

there's no Refiftance. I believe when fhe threw her

felf in, fhe might not ftruggle to fave her felf,

and by confequence not fup up much Water.

Now there's no direct Paffage into the Stomach

but by the Gullet, which is contracted or purs'd

up by a Mufcle in Nature of a Sphincter : For if

this Paffage was always open, like that of the

Wind -pipe, the Weight of the Air would force it

felf into the Stomach, and we fhould be fenfible

of the greateft Inconveniencies. I doubt not, but

that fome Water fell into her Lungs, becaufe the

Weight of it would force itfelf down ; but if we
confider the Wind- pipe with its Ramifications

as one Cylinder, the Calculation of its Contents

will not amount to above twenty-three or twenty-

four folid Inches of Water, which is not a Pint,

and which might imperceptibly work and fall out.

I remember I offered a Wager at Garaway\ Cof-

fee-Houfe to a Gentleman here in Court.

Mr. Baron Hatfell. Pray, Doctor, tell us your

Opinion as to what the Seaman faid, and alfo as

to what Dr. Sloane faid, whether Water in the

Body will putrify it.

Dr. Garth. I fay not ; for in fome Places they

keep Flefh-Meat from corrupting by preferving

it in Water, and 'tis well known 'twill putrify

lefs fo, than when expofed to Air.

Mr. Baron Hatfell. But what do you fay as to

the finking of dead Bodies in Water ?

Dr. Garth. If a ftrangled Body be thrown into

the Water, the Lungs being filled with Air, and

a Cord left about the Neck, 'tis poftible it may
float, becaufe of the included Air, as a Bladder

wou'd j but here is neither Cord, nor any Mark
of it, nor nothing but a common Stagnation.

Mr. Baron Hatfell. But you don't obferve my
Queftion $ the Seaman faid, that thofe that die

at Sea, and are thrown overboard, if you don't

tye a Weight to them, they will not fink: What
fay you to that ?

Dr. Garth. My Lord, no doubt in this they're

miftaken. The Seamen are a fuperftitious Peo-

ple, they fancy that whittling at Sea will oc-

cafion a Tempeft : I muft confefs I never faw

any Body thrown overboard, but I have tried

fome Experiments on other dead Animals, and

they will certainly fink •, we have tried this fince

we came hither. Now, my Lord, I think, we
have Reafon to fufpect the Seaman's Evidence

;

for he faith, that threefcore Pound of Iron is al-

lowed to fink the dead Bodies, whereas fix or

feven Pounds would do as well. I cannot think

the Commiffioners of the Navy guilty of fo ill

Hufbandry •, but the Defign of tying Weights

to their dead Bodies, is to prevent their floating

at all, which otherwife wou'd happen in fome

few Days : Therefore what I fay is this, that if

thefe Gentlemen had found a Cord, or the Print

of it, about the Neck of this unfortunate Gen-
tlewoman, or any Wound that had occafioned

her Death, they might then have faid fome-

ibing.

Mr. Cowper. Do you apprehnd that any Quan-
tity of Water can enter into the Cuvicy of the
Thorax.

Dr. Garth. 'Tis impofllble there fhould till the
Lungs be quite rotten ; there is no Way but by the
Lungs, which are inverted with foftrong a Mem-
brane, that we cannot force Breath with our Blow-
pipes through it •, and there's a great Providence
in fuch a Texture, for if there were any large

Pores in the Membrane, the Air would pafs thro'

it into the Cavity of the Thorax, and prevent the
Dilatation of the Lungs, and by confequence there

would be an End of Breathing.

Mr. Cowper. Dr. Morley, pray be pleafed to give
your Opinion of thefe Matters.

Dr. Morlsy. Thofe which feem to be Queftions
of greateft Moment, are whether there was a Ne-
ceffity for this Body (ifdrown'd) to have a great

Quantity of Water in it, and whether Bodies
thrown dead into the Water float. To the firft I

anfwer pofitively, that there is no abfolute Necef-
fity that fhe fhould have a great Quantity of Wa-
ter in her ; and I think the Queftion Mr. Cowper
afk'd Dr. Coatfworth, whether he had 'ike to have
been drowned byAccident orDefign, fuits with my
Affertion; for if this Gentlewoman did volunta-
rily drown her felf, fhe then, in ah likelihood,

threw herfelf into the Water, with a Refolution
of keeping her Breath for a fpeedy Suffocation ;and
then if upon the firft Endeavours for Refpiration

(which naturally muft be) fhe drew into her Lungs
two Ounces of Water, it was the fame Thing to

drowning of her, as if there had been two Tun.
We fee the fame Thing done by Divers in order

to fave themfelves, as it happened to this unfor-

tunate Gentlewoman, in her Defign of deftroying

her felf: If a Diver, before he comes to the Sur-

face of Water, fhould fo far miftake his Power of

holding his Breath, that he fhould be forced to en-

deavour Refpiration, the little Water he drew in-

to his Lungs by this Attempt to refpire, may
drown him. We laft Night drown'd a Dog, and

afterwards diffected him, and found not a Spoon-

ful of Water in his Stomach, and, I believe, about

two Ounces in his Lungs ; while we were doing

this, we drowned another, and he lay at the Bot-

tom and did not float •, no more would he have

done, if he had been hang'd before thrown into

the Water : We took him up, and opening him,

we found much about the fame Quantity of Wa-
ter in his Lungs, and little or none in his Stomach.

They both froth'd at Nofeand Mouth, becaufe the

Water coming into the little Bladders of the Lungs,

and there meeting with Air, a Commotion arofe

between the Water and Air, which caufed the

Froth. To the fecond Queftion, I think if Bodies

new killed fwim, 'tis by Accident ; for the Rea-

fon that Bodies fwim, is becaufe by Putri faction

they rarifie, by Rarifaclion they grow lighter,

which brings them to the Top of the Water.

Mr. Cowper. I defire to know if any Man of

Skill in Prudence would give his Opinion ?

Mr. Baron Hatfell. This is not a proper Queftion.

Mr. Cowper. Then I will afk it thus : Do you

think, Doctor, it is to be known fix Weeks af-

ter, if a Perfon was drowned ?

Dr. Morky. I think it is morally impoffible.

Mr. Cowper. Can there be any W'ater in the

Thorax ?

Dr. Morley. By an Impofthume or fome Vio-

lence to Nature poffibly ; but I think no other-

wife.
Mir.!



1699. Afliz, for the Murder ofMrs. Sarah Stout. 2,19

Mr. Cowper. Dr. Woollafton, what is your Opi-

nion if a Peribn be drowned, whether it can be

iifcover'd fix Weeks after ?

Dr. Woollafton. My Lord, I think it isimpoffible

be known ; for if there had been never fo much

Water in the Body at firft, it could not lie there

jfo long, but mult of neceffityhave forced its way

'out. We fee in Perfons that die of Dropfies,

that the Water will work it felf out (and fome-

times burft the Body) before it is buried ; and,

I am lure, if it do fo in Dropfies, where there are

no vifible Pafiages for it to gee out at, it muft do

fo much more in drowned Perfons, where the Wa-
ter lies only in the Stomach and Guts, and has

nothing to hinder its working out when it fer-

ments, as it always doth.

Mr. Cowper. Have you ever made any Experi-

ments in that nature, Doctor ?

Dr. Woollafton. I have made no Experiments,

but I have feen a very particular Inftance.

Mr. Bar. Hatfell. That is very well ; pray let

us hear it, Doctor.

Dr. Woollafton. My Lord, about three Years

fince, I faw two Men that were drowned out of

the fame Boat. They were taken up the next Day
after they were drowned : One of 'em was indeed

prodigioully fwell'd, fo much that his Cloaths

were burft in feveral Places of his Sides and Arms,

and his Stockings in the Seams; his Hands and

Fingers were ftrangely extended ; his Face was

almoft all over black ; but the other was not in

the leaft fwell'd in any Part, nor difcolour'd ; he

was as lank, I believe, as ever he was in his Life-

time; and there was not the leaft Sign of any

Water in him, except the watery Froth at his

Mouth and Noftrils. My Lord, this I faw my
feJf, and took very particular Notice of it.

Mr. Jones. Did you fee thefe Bodies taken out

of the Water your (elf, Doctor ?

Dr. Woollafton. No, Sir.

Mr. Jones. How long had they been taken out

when you faw them ?

Dr. Woollafton. I enquir'd, and to thebeft ofmy
Memory, it was that fame Day.
Mr. Bar. Hatfell. But what do you think, Doctor,

of a Perfon's being drowned without taking in

any Water ?

Dr. Woollafton. My Lord, what is taken in is, I

believe, chiefly at the Surface of the Water, when
they open their Mouths for Breath, and the Wa-
ter that rufhes in they are forced to drink down,
to keep it from the Lungs: But when the Head
is quite under Water, I don't think 'tis poffible

for any quantity to get down into the Stomach ;

becaufe it being Breath they open for, the very

firft Water they take in would of neceffity fill the

Lungs ; and, when the Breath isftopp'd, I don't

fee how they can fwallow.

Mr. Cowper. Dr. Gelftrop^ what is your Opinion

of this Matter ?

Dr. Gelftrop. I don't think they can make any

Judgment of Perfons being drowned after Six

Weeks time.

Mr. Cowper. Can any Water get into the Tho-

rax ?

Dr. Gelftrop. No, not unlefs the Lungs be pu-
trified.

Mr. Cowper. Is a great quantity of Water necef-

fary to Perfons dying by drowning?
Dr. Gelftrop. No; only fomuch as may hinder

Refpiration.

Vol. V.

Mr. Cowper. Now, my Lord, I would call

Mr. William Cowper; and becaufe of his Name, I

muft acquaint your Lordfhip, that he is not at

all related to me, tho' I fhould be proud to own
him if he were fo : He is a Man of great Learn-
ing, and, I believe, moft People admit him the

belt Anatomift in Europe. Mv. Cowper, pray will

you give your Opinion of this Matter?
Mr. W. Cowper. My Lord, I hope what I ftiall

fay will not befufpected becaufe I am of the fame

Name, for this Gentleman is an utter Stranger to

me.

Mr. Bar. Hatfell. Pray, Mr. Cowper, without
any Apology, give your Opinion concerning Per-

fons drowned, and how 'tis with them in their

inward Parts.

Mr. W. Cowper. I will give you a fhortAccount,

I hope to your Satisfaction too, my Lord. I will

not only fpeak from Reafon, but give you the

Teftimony of the Experiments I have made upon
this Occafion. My Lord, I heard it made a

mighty Argument, that thisPerfon had no Water
that feem'd to flow out, but the WitnelTes agree

that there was a Froth. Now, my Lord, it was
not reafonable to expect any thing but Froth.

My Lord, had fhebeen thrown into the Water,

and made her utmoft Efforts, which fhe would
then have done to have faved her felf, and been

often buoy'd up to the Top of the Water, no doubt

but fhe would havefwallow'd a confiderable quan-

tity of Water before fhe had been drowned ; and^

it may be expected to flow from her, if her Head
had been inclined downwards.

This is a Truth that no Man can deny who is

acquainted with any Thing of this nature, That
when the Head of an Animal is under Water, the

firft time 'tis oblig'd to infpire (or draw in Air)

the Water will neceflarily flow into its Lungs, as

the Air would do if it were out of the Water ;

which quantity of Water ('if the Dimensions of

the Windpipe, and its Branches in the Lungs, be

confider'd) will notamount to three Inches fquare,

which is about three Ounces of Water. Nor is a

greater quantity of Water in the Windpipe ne-

ceffary to choak any Perfon, if we do but reflect

what an Ebullition is caufed by its meeting with

the Air which remain'd in the Lungs, whereby a

fmall quantity of Water is converted into Froth,

and the Chanel of theWindpipe, and thofe of the

Bronchia, are fill'dwith it, infomuch that no Air

can enter the Lungs for the Office of Refpiration.

After a Suffocation is thus commenced (I am apt

to think) all regular animal Actions are pervert-

ed, and particularly that of fwallowing (or De-
glutition) ; and what Water flows into the Lungs
at the Inftant, or after this Suffocation, is from its

own Weight, which is more or lefs as the Body
is farther under, or nearer the Surface of the Wa-
ter. My Lord, I don't fpeak this by way of Con-
jecture or Hypothefis, but I have made Experi-

ments, which have fuggefted what I here offer.

I fhall by the by tell you how fallacious the firft

Experiment was, when I propos'd to fatisfy my
{df, whether a dead Body would float in Water :

It happen'd that a Spaniel, that had a great deal

of long Hair, washang'd for this Purpofe, which

I found to fwim on the Surface of the Water ; but

when I confider'd that his Hair might buoy him
up, I caufed another Dog, which had fhorter and

lefs Hair, to be hang'd and put into the Water,

which (agreeable to what I had always conceiv'd
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of a Human Body) funk directly to the Bottom.
In order to fatisfy my felf what quantity of Wa-
ter was neceffary to enter the Body of an Animal,
and caufe a Suffocation in Water, I caufed three

Dogs, when alive, to be fuddenly plunged under

Water till they were ftifled ; one was before I

It fz London, the other two I made the Experiment
on laft Night, in the Prefence of Dr. Shane and
Dr. Morley, and we could not compute there was
more than three Ounces of Water in their Lungs,
and none that we could perceive in their Stomachs.

Dead Bodies neceffarily fink in Water, if no
Diftention of their Parts buoy 'em up •, this Di-
itenfion fometimes happens before Death, at other

times foon after, and in Bodies that are drowned
after they lie under Water: This Enlargement

of them is caufed by a Rarefaction of the Hu-
mours within the Cavities, and the Bodies neceffa-

rily rifes to the Surface of the Water. Your Lord-
fhip may infer this from what the Seaman told

you, and the great Weight they ufe to faften to

their Bodies that die of Difeafes, was not of fuch

ufe to fink them, as it was to prevent their float-

ing afterwards ; fo that the Weight was neceffary

for thofe that were kill'd, as well as thofe that

died of Difeafes.

It is fo commonly known that the Contents in

the Stomach of a dead Body are difcharg'd by

the Mouth and Noftrils, fo foon as it begins to

ferment, and the Bellybecomes diftended, that it

is no Wonder that Water, if the greateft quantity

of that had been in the Stomach, or any thing elfe

that was fluid, mud be forced from thence fix

Weeks after Death.

My Lord, I can't but think it ridiculous to ex-

pect Water in the Cavity of the Thorax ; 'tis fuch

a Conceit as nothing in Nature can account for,

unlefs the Lungs had fuffer'd fome Apofthumati-

on, or the like, whereby the Water my pafs their

outward Membranes into that Cavity.

Mr. Cowper. With your Lordfhip's Favour, I

now think it a proper Time to make this Obfer-

vation. The Witneffes that have given Evidence

for the King do fay, They believe fhe was not

drowned ; but they have not pretended to fay

how fhe died otherwife.

Mr. Bar. Hatfell. That is very true.

Mr. Cowper. Dr. Crell, I defire you will be plea-

fed to give an Account of this Matter.

, Dr. Crell. My Lord, I have little to fay in this

Affair, thePhyficians that have been examin'd al-

ready having made it out, that Perfons who are

drowned may have but little Water in their Bo-
dies ; but I have taken what Pains I could, upon
fo fhort Warning, and I will tell you the Opi-

nion of feveral eminent Authors. My own Opi-

nion is, That a very fmall quantity of Water, not

exceeding three Ounces, is fufficient to drown
any Body ; and I believe that the Reafon of the

Suffocation, or of any Perfon's being ftifled under

Water, is from the intercepting of the Air, that

the Perfon can't breathe, without which he can-

not live. Now, my Lord, I will give you the

Opinion of feveral ancient Authors.

Mr. Bar. Hatfell, Pray, Doctor, tell us your

own Obfervations.

Dr. Crell. My Lord, itmuftbe Reading, as well

as a Man's own Experience, that will make any

one aPhyfician •, for without the reading of Books
of that Art, the Art itfelf cannot beattain'd to ;

befides, ihyLord, I humbly conceive, that in fuch

a difficult Cafe as this, we ought to have a great

Deference for the Reports and Opinions of learn- 3
ed Men : Neither do I fee any Reafon why ]

fhould not quote the Fathers of my Profeffion ir ?

this Cafe, as well as you Gentlemen of the Long- ,''-

Robe quote Coke upon Littleton in others: But I
!

fhall not trouble the Court long •, I (hall only in- : &

fii\ upon what AmbrofeParey relates in his Chapter
''

of Renunciations. He was chiefSurgeon to Francis •

the Firft, employ'd by him in moft of his Sieges

and Battles againft the Emperor Charles the Fifth,

and confequently muff, obferve, and could not bt

ignorant of fuch like Cafualties in fuch great Bo-
dies of Men. He tells us, That the certain Sign

of a Man's being drowned, is an Appearance of

Froth about his Noftrils and Mouth. Now, my
Lord, I think that every one of the King's Evi-
dences obferv'd it in the prefentCafe, and a Wo-
man fwore, that fhe faw her purge at the Nofe J S

which could not be, as he declares, if the Perfon

had been ftrangled, or otherwife kill'd before.

As to the Quantity of Water requifite to drown
a Perfon, I believe that three Ounces, or lefs, is

i

enough ; to wit, as much as will fill the Windpipe,
j

and fo flop the breathing of the Perfon drowning.
I am not now to defcant upon Matter of Fact, I

whether fhe drowned her felf-, but my firm Opi-
nion is, that fhe was drown'd ; for tho' fometimes,

not always, there is Water found in the Bodies of

fuch Perfons ; yet where-ever it be, befides the

Lungs, it is fuperfluous as to this End, and acci-

dental upon violent Strugglings.

Mr. Cowper. I defire Mr. Harriot may be afk'd

what Obfervations he hath made concerning this

Matter.

Mr. Harriot. My Lord, when I was a Surgeon
in the Fleet, I made it always my Observation

when we threw Men over-board that were kill'd,

fome of them fwam, and fome funk •, and I re-

member particularly, when the Sandwich was
burnt, we faw abundance leap off from on board,

and they funk directly, but in a little time I ob-

ferv'd fome fwim again.

Mr. Bar. Hatfell. When a dead Body is thrown
over-board, does it fink or fwim ?

Mr. Harriot. I always obferv'd that it did fink

:

When we were in the Channel, and in Time of

Peace, we never threw any over-board but we put

fome Weight to them ; but it was not to make
them fink, but for Decency fake, that they might

not be driven to Shore when they began to float.

Mr. Cowper. I defire that Mr. Bartlet may be

afk'd to the fame Purpofe.

Mr. Bartlet. I have been in feveral of the King's

Ships of War that have been difabled and forced

to lie by, in feveral Engagements' between the

French and Englilh ,ax\z\ I never faw any Bodies float,

either of the Men that were kill'd in our Ship, or

in the Ships that have been near us •, I have noc

feen a Body upon the Surface of the Water.

Mr. Bar. Hatfell. Another Witnefs faid, That
after an Engagement he faw them fwimming.

Mr. Bartlet. I can't tell what he faw, my Lord;

but what I fay I am ready to make Oath of.

Mr. Cowper. Dr. Camlin, will youpleafe to give

my Lord and the Jury an Account whether you

were employ'd by the Coroner's Inqueft to view

the Body of Mrs. Stout after fhe was drowned, and

the Marks upon it, and tell my Lord your Opi-

nion of it.

Mr. Camlin. I was fent for by the Coroner and

the
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the Jury that fat upon the Body ofMrs Sarah Stout,

the Coroner being then at her Mother's Houfe,

and the Coroner defired Mr. Dim/dale and me to

o-o and take notice of the Marks upon her Neck,

and upon her Breaft : We view'd all about, and

perceiv'd a Mark under her left Ear; we look'd to

fee if there was any Contufion, and we perceiv'd

a Settlement of Blood upon her Breaft, and another

upon her Arm ; and when we came back, Mr. Bimf-

dale made a Report, I flood by him at that time,

That it was only a common Settlement.

Mr. Cowper. Pray, Mr. Camlin, was the Spot

above or below the Collar-bone ?

Mr. Camlin. Below the Collar-bone'.

Mr. Cowper. What did Mr. John Bimfdale fay

then concerning this Matter ?

Mr. Camlin. I underftood that he was of Opi-

nion, that it was only a common Stagnation of

Blood, that happens in the Cafe of drowned

People.

Mr. Bar. Hatfell. Did he fay fo to the Jury ?

Mr. Camlin. Mr. Bimfdale fpake for us both, and

I underftood him, that it was a Stagnation that

did commonly happen to drowned People ; and

that was my Opinion of it too.

Mr. Cowper. And that you agreed to be your

Report ?

Mr. Camlin. Yes.

Mr. Cowper. Pray, Mr. Camlin, was you prefent

when the Child that was drowned in the fame

Place was taken up ?

Mr. Camlin. Yes ; it was taken up fome time

after, near the fame Place, as I was told, and
there was more and greater Signs of the Stagna-

tion of Blood on the Body of this Child, than on
the Body of Mrs. Stout ; the Child's Face was

black and difcolour'd.

Mr. Bar. Hatfell. How old was the Child ?

Mr. Camlin. Between Ten and Eleven, as near

as I could guefs.

Mr. Bar. Hatfell. Had Mrs. Stout any Signs of
being ftrangled when you faw her firft ?

Mr. Camlin. Nothing atall, thatlcould difcern.

Mr. Cowper. My Lord, I will give you no more
Trouble upon this Head •, I fhall go now to the

next Thing I opened, and fhall prove fubftantially

that this Gentlewoman is not only more to be

fufpecled to have murder'd her felf, than to be

murder'd by any Body •, but 'tis almoft a Certain-

ty that fhe was the Caufe of her own Death.

Mr. Firmin I would begin withal, if he be here.

(But he not prefently appearing.)

Mr. Cowper. Then, my Lord, if you pleafe, I

will defire Mr. Bowd in the mean time to give

your Lordfhip an Account of what he knows of
the Melancholy of this Gentlewoman.

Mr. Bowd. 'Twas much about this time Twelve-
month I had fome Bufinefs in London, and fhe

fent to me, to know when I mould go to London,

and I waited upon her before I went, and fhe de-

fired me to do fome Bufinefs for her ; and when I

return'd, I acquainted her with what I had done ;

and fitting together in the Hall, I afked her,

What's the Matter with you ? Said I, There's
fomething more than ordinary j you feem to be
melancholy. Saith fhe, You are come from London,
and you have heard fomething or other : Said I,

I believe you are in Love. In Love ! faid fhe,

Yes, faid I, Cupid that little Boy hath (truck you
home : She took me by the Hand ; Truly, faid

fhe, I muft confers it, but I did think I fhould ne-
ver be guilty of fuch a Folly •, and I anfwered a-

gain, I admire that fhould make you uncafy ; if

the Perfon be not of that Fortune as you are, you
may, if you love him, make him happy, and your
felf eafy. That can't be, faith fhe ; the World fhall

not fay I change my Religion for a Hufband.
And fome time after I had been in London, having
bought fome India Goods, fhe came to my Shop
and bought fome of me for a Gown, and after-

wards fhe came to pay me for it, and I afked
her, How do you like it ? Have you made it up ?

No faid fhe, and I believe I fhall never live to

wear it.

Mr. Cowper. Pray how long is it fince ?

Mr. Bowd. It was about February or January be-

fore her Death. I afk'd her why fhe did not come
to my Houfe oftener ? fhe faid, She had left off

all Company, and apply'd herfelf to Reading,
and Company was indifferent to her.

Mr. Cowper. Mr. Firmin, will you pleafe to in-

form my Lord and the Jury what you know of
Mrs. Sarah Stout's being melancholy ?

Mr. Firmin. I did obferve about three quarters

of a Years ago, that fhe was melancholy ; I can't

fay that fhe acknowledg'd her felf to be fo, bun

I have charg'd her with it.

Mr. Cowper. Did you believe fhe was melancho-
ly when you charg'd her with it?

Mr. Firmin. Yes, I did.

Mr. Cowper. Mrs. Bendy, if you pleafe to inform

the Court what you know of this Gentlewoman's
being melancholy.

Mrs. Bendy. Sir, I can fay fhe always acknow-
ledg'd her felf extreamly melancholy -, and when
I have afk'd her how fhe did, fhe has faid, Pretty

well in Health, but fo much troubled with Me-
lancholy fhe could not tell what to do with her

felf.

Mr. Cowper. Did fhe tell you any Thing par-

ticularly ?

Mrs. Bendy. It diforder'd her fo, fhe faid, that

fhe had rather have chofen Sicknefs than fo much
Diforder in her Mind.
Mr. Cowper. Have you any Thing more to re-

coiled! ?

Mrs. Bendy. Nothing but what I heard from

Mrs. Cowper.

Mr. Bar. Hatfell. How old was this Gentlewo-

man ?

Mrs. Bendy. About Six and twenty.

Mr. Cowper. Call Mrs. Jane Low, Martha Grub

and Mrs. Cowper. Mrs. Low, pray do you inform

my Lord and the Jury what you know concern-

ing the Melancholy of Mrs. Sarah Stout,and when
you firft obferv'd it.

Mrs. Low. 'Twas a Week before Whitfuntide

was Twelve- month.

Mr. Cowper. What did fhe fay then ?

Mrs. Low. She often complain'd tome,thatfhe

was very melancholy and uneafy ; one Time parti-

cularly, as we were walking together in the Fields,

I afk'd her the Occafion of it, and fhe told me,

That was a Secret ; but fhe faid, fhe led a very

melancholy Life : Said I, I am apt to believe you

are in Love ; fhe did not difown it, and with a

little more fpeaking fhe own'd fhe was. I afk'd her

who the Perfon was ; fhe faid, That fhould be a

Secret, but it would end her Days : Said I, a Wo-
man of your Fortune may command any Body

:

She (hook her Head and laid, No : Perhaps, faid I,

he
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he may not be a Quaker, and you may be afraid

of difobliging your Mother •, but if you tell your
Mother that your Life depends upon it* your Mo-
ther (rather than lofe her only Child) will con-

fenttoit : She faid, No ; 'twas a Perfon fhe could

not marry •, and fhook her Head, and look'd very

melancholy.

Mr. Cowper. When was this ?

Mrs. Low. This was the Week before Whitfun-

tide ; and in Wbitfun-vrtek fhe faw me often, and

faid, Shewould take her full fwing of Melancholy

when her Mother was away ; and fhe ufed to lie

a-Bed that Week.
Mr. Cowper. Have you obferv'd any Melan-

choly in her fince ?

Mrs. Low. Yes, at feveral times.

Mr. Cowper. Do you remember any thing of an

intermitting Fever ?

Mrs. Low. Yes •, fhe told me her Melancholy

had occafion'd an intermitting Fever ; and I men-
tion'd Dr. Eales to her, and fhe faid her Diftemper

lay in her Mind, and not in her Body, and fhe

would take nothing, and the fooner it did kill her

the better.

Mr. Cowper. Did fhe fay any thing of her Dif-

pofition to Reading ?

Mrs. Low. She faid, nothing delighted hernow,

neither Reading nor any thing elfe.

Mr. Cowper. My Lord, Sarah Walker, when I

afk'd her if fhe did not obferve the Melancholy

of her Miftrefs, and whether fhe had not faid that

herMiftrefs had been melancholy ?deny'd that fhe

had faid fo : Pray have you heard her fay any

thing to that Purpofe ?

Mrs. Low. I have often afk'd her how her Mi-
ftrefs did, and fhe would anfwer, Very much in-

difpos'd, but not otherwife.

Mr. Cowper. Mrs. Cowper, what do you know
of Mrs. Stout's Melancholy ?

Mr. Cowper. My Lord, this ismy Brother'sWife.

Mrs. Cowper. About Spring was Twelve-month
fhe came up to London, and I believe it was not

lefs than once or twice a Week I faw her ; and I

never had an Opportunity to be an Hour alone

with her at any time, but I perceiv'd fomething

of her Melancholy. I have afk'd her the Reafon

of it feveral times, and fometimes fhe feem'd to

diflike her Profeffion, being a Quaker ; and fome-

times fhe would fay, that fhe was uneafy at fome-

thing that lay upon her Spirits, which fhe fhould

never out-live ; and, that fhe fhould never be well

while fhe was in this World. Sometimes I have
endeavour'd to perfwade her out of it ferioufly,

and fometimes by Raillery, and have faid, Are you
lure you fhall be better in another World ? And
particularly I remember I have faid to her, I be-

lieve you have Mr. Mar/hall in your Head ; either

have him, or do not trouble your felf about him ;

make your felf eafy either one way or another ;

and fhe hath faid, No, in an indifferent way, lean-

not make my felf eafy : Then I have faid, Marry
him ; No,, faith fhe, I can't. Sometimes with Com-
pany fhe would be diverted, and had frequently a

way of rhrowing her Hands, and fhew'd great Di-

fturbance and Uneafinefs. This time Twelve-
month, at the Summer Affizes, I was here fix Days,

and I faw her every Day ; and one time, among
other Difcourfe, fhe told me fhe had receiv'd great

Disturbance from one Tbeopbilus, a Waterman and
a Quaker, who coming down to old Mrs. Stout, that

was then lame, fhe had gather'd about 20 or 30

People together to hear him preach, and fhe faid

he directed his Difcourfe to her, and exafperated

her at that rate, that fhe had thoughts of feeing

no Body again, and faid, fhe took it heinoufly ill

to be fo us'd ; and particularly, that he told her

that her Mother's falling outwardly in the Flefh

fhould be a Warning that fhe did not fall inward-
ly ; and fuch Canting Stuff, as fhe call'd it;, and fhe

faid, that 'Theopbilus had fo ufed her, that fhe was
afham'd to fhew her Head. Another time, the

fame Week, fhe had a Fever, and fhe faid, me was
in great hopes it would end her Days, and that
fhe neglefted her felf in doing thofe Things that

were neceffary for her Health, in hopes it would
carry her off, and often wiih'd her felfdead. Ano-
ther time, which I think was the laft time I faw
her, .'twas at my Sifter's Lodgings, and I fent for

her to drink a Difh of Tea with us, and fhe came
in a great Tofs and Melancholy : Said I, What is

the Matter you are always in this Humour? Saith
fhe, I can't help it, I fhall never be otherwife. Saith
my Sifter, for God fake keep fuch Thoughts out
of your Head as you have had, don't talk any
more of throwing your felf out ofWindow : Saith
fhe, I may thank God that ever I faw your Face,
otherwife I had done it, but I can't promife I

fhall not do it.

Mr. Bar. Hatfell. What is your Name, Madam?
Mr. Cowper.

'

Tis my Brother's Wife, my Lord.
Idefire Mrs. Toller may give an Account ofwhat fhe

knows as to her being melancholy.

Mrs. Toller. My Lord, fhe was once to fee me,
and fhe look'd very melancholy, and I afk'd her
what was theMatter ? and fhe faid, Something had
vex'd her that Day ; and I afk'd her the Caufeof
it, and fhe ftopp'd a little while, and then faid,

She would drown her felfout of the Way.
Mr. Bar. Hatfell. How long ago was this ?

Mrs. Toller. About three quarters of a Year ago.

John Stout. I defire to know whether fhe has

always faid fo, or not told another Story.

Mrs. Toller. I told you no Story •, it may be I

did not fay fo much to you, but I faid fhe talk?!

fomething of drowning. I have been with her
when Mr. Cowper's Converfation and Name has

been mention'd, and fhe faid fhe kept but little

Company, that fometimes fhe went to Mrs. Low's,

and that fhe kept none but civil modeft Company,
and that Mr. Cowper was a civil modefi: Gentleman,
and that fhe had nothing to fay againft him.

Mr. Cowper. This is Mrs. Eliz. Toller, my Lord.
Mrs. Eliz. Toller. My Lord, fhe came to fee me

fome time after Chriftmas, and feem'd not fo cheer-

ful as fhe us'd to be ; faid I, What is the matter?

Why are you not fo merry as you us'd to be? Why
do you not come often to fee me? Saith fhe, I

don't think to go abroad fo much as I us'd to do,

and faid, It would be as much a Rarity to fee her

go abroad, as to fee the Sun fhine by Night.

Mr. Cowper. Mrs. Grub, what do you know con-

cerning Mrs. Stout's pulling out a Letter at her

Brother Mr. John Stout's? Give an Account of
it, and what fhe faid upon that Occafion.

Mrs. Grub. I have a Daughter that lives at Guern-

fey, and fhe fent me a Letter, and I pray 'd Mrs. Sa-

rah Stout to read the Letter ; and while fhe was
reading it I cry'd ; faith fhe, Why do you cry .?

Said I, Becaufe my Child is fo far off. Said fhe,

If I live till Winter is over, I will go over Sea as

far as I can for the Land.

Mr. Bar. Hatfell. What was the Occafion of her

faying fo ? Mrs.
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Mrs. Grub. I was wafliing my Matter's Study,

Mrs. Sarah Stout came in, and I had a Letter from

my Daughter at Gitcrnfcy, and I pray'd Mrs.Sarah

Stout to read it, and fhe read my Letter, and I

cry'd, and fhe afk'd me why I cry'd •, faid I, be-

caufe my Child is fo far off: Saith fhe, if I live

to Winter, or till Winter is over, I will go over

Sea as far as I can for the Land.

Mr. Cowper. Now, my Lord, to bring this

Matter of Melancholy to the Point of Time, I

will call one Witnefs more, who will fpeak of a

remarkable Inftance that happen'd on Saturday be-

fore the Monday when fhe did deflroy her felf.

Call Mr. Jofeph Taylor. Pray, will you inform

the Court and Jury of what you obferv'd on Sa-

turday before the Monday on which Mrs. Stout de-

ftroy'd her felf.

J. Taylor. I happen'd to go in at Mr. Firming

Shop, and there fhe fat the Saturday before this

Accident happen'd, the former Affizes, and I was

faying to her, Madam, I think you look ftrangely

difcontented ; I never faw you drefs'd fo in my
Life : Saith fhe, the Drefs will ferve me as long

as I fhall have occanon for a Drefs.

Mr. Cowper. In what Pofture did fhe appear in

the Shop ?

J. Taylor. She appear'd to be very melancholy.

Mr. Cowper. What Part of her Drefs did you
find fault with?

J. Taylor. It was her Head-cloaths.

Mr. Cowper. What was the Matter with them ?

J. Taylor. I thought her Head was dawb'd
with fome kind of Greafe or Charcoal.

Mr. Cowper. What Anfwer did fhe make ?

J. Taylor. She faid, they would ferve her Time.
Mr. Cowper. As to this Piece of Evidence, if

your Lordfhip pleafes, I defire it may be particu-

larly taken notice of ; 'twas her Head-drefs that

fhe faid would ferve her Time.

Pray, Mr. Taylor, was you at Mr. Barefoofs

when I came there on Monday Morning ?

J. Taylor. Yes ; I went up Stairs with you into

your Chamber.
Mr.Cowper. Pray what did I fay to Mr.Barefoot ?

J. Taylor. You afk'd him if they had received

a Letter from your Brother, and he faid, No, not

that he knew of, but he would call hisWife ; and he

did call hisWife, and afk'd her if fhe had receiv'd

a Letter, and fhe faid, No •, then faid you, I will

take up this Lodging for mine ; and accordingly

you went up Stairs, and I went with you, and {raid

there about four times as long as I have been here.

Mr. Cowper. Are you very fure that I faid I

would take up my Lodgings there ?

J. Taylor. Yes, I am very fure of it.

Mr.Baroni£z//f//.WhatTimeofthe Day was it?

J.Taylor. 'Twas the fore Part of the Day :

while I was therejmyLordjMrs.&zTT^S^ztf's Maid
came to invite Mr. Cowper to her Houfe to Dinner.

Mr. Cowper. Did you know any thing of my
fending to the CofFee-houfe ?

J. Taylor. You fent to the CofFee-houfe for

your Things.

Mr. Baron Hatfell. Did Mr. Cowper life to lie

at Mrs. Barefoot'*}

J. Taylor. His Brother did, but I do not know
whether this Gentleman did ; but at that Time
he took up that Place for his Lodging, and faid

1

,

it was all one, my Brother mult pay for't, and
therefore I will take it up for my felf.

Mr. Cowper. Call Mrs. Barefoot and her Maid.

(But they not prefently appearing.)

Mr. Cowper. My Lord, in the mean time I

will go on to the other Part of my Evidence, in

opening of which I fhall be very fhort.

My Lord, my Wife lodging at Hertford, occa-
fion'd me frequently to come down. Mrs. Stout

became well acquainted with her: When Bufinefs

was over in the long Vacation, I refided pretty

much at Hertford, and Mr. Marfhallcame down to
pay me a Vifit, and this introduced his Knowledge
of Mrs.Stout. When fhe was firft acquainted with
him fhe receiv'd him with a great deal of Civility

and Kindnefs, which induced him to make his

AddrefTes to her, as he did, by way of Courtfhip.
It happen'd one Evening that fhe and one Mrs.
Crook, Mr. Marfhall, and my felf,were walking to-

gether,andMr. Mar/hall and Mrs.Crook going fome
littleWay before us, fhe took this Opportunity to

fpeak to me, in fuch Terms, I muft confefs, as fur-

priz'd me. Says fhe, Mr. Cowper, I did not think
you had been fo dull. I was inquifitive to know
in what my Dulnefs did confift. Why, fays fhe, do
you imagine I intend to marry Mr. Marfhall? I

faid, I thought fhe did, and that if fhe did not,

fhe was much to blame in what fhe had done :

No, fays fhe, I thought it might ferve to divert

the Cenfure of the World, and favour our Ac-
quaintance. My Lord, I have fome original Let-
ters under her own Hand, which will make this

fully manifeft : I will produce the Letters after I

have call'd Mr. Marfhall Mr. Marfoall.

Mr. Marfhall. If your Lordfhip pleafes, it was
in the long Vacation I came down to fpend a lit-

tle of my leifure Time at Hertford ; the Reafbn of
my going thither wa.s,beczufe Mr.Cowper was there

at thatTime. The firft Night when I camedown
I found Mrs. Sarah Stout vifiting at Mr. Cowper's

Lodgings, and there I firft came acquainted with

her i and fhe afterwards gave me frequent Oppor-
tunities of improving that Acquaintance : And by
the Manner of my Reception by her, I had noRea-
fon to fufpecl: the Ufe it feems I was defign'd for.

When I came to Town, my Lord, I was generally

told of my courting Mrs. Stout, which I confefs

was not then in my Head ; but it being repre-

fented to me as a Thing eafy to be got over, and
believing the Report of the World as to her For-
tune, Idid afterwards make my Application to her,

but, upon very little Trial of that fort, I receiv'd

a very fair Denial, and there ended my Suit ; Mr.
Cowper having been fo friendly tome, as to giveme
notice of fome Things, that convinc'd me I ought
to be thankful I had no more to do with her.

Mr.Baron Hatfell. When did fhe caft you off?

Mr. Marfhall. I can't be pofitive as to theTime,
my Lord, but it was in Anfwer to the only fe-

rious Letter I ever writ to her ; as I remember,
I was not over- importunate in this Affair3 for I

never was a very violent Lover.

Mr. Baron Hatfell. Well, but tell the Time as

near as you can.

Mr. Marfhall. I believe 'twas the fecond or third

time I came down to Hertford, which is about a

Year and half fince ; and, during the Whole of

my Acquaintance with her, I never till then found

her averfe to any Propofal of mine ; but fhe then

telling me, her Refolution was not to comply

with what I defir'd, I took her at her Word, ha-

ving partly by my own Obfervation, but more
by Mr. Cowper's Friendfhip, been pretty well

able to guefs at her Meaning.
Mr,
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Mr.OzeJtfr.Becaufe what you fay may ftand con-

£rmM beyond Contradiction, I defire you to fay

whether you have any Letters from her toyourfelf.

Mr. Marjhall. Yes, I have a Letter in my Hand
which fhe fent me, upon occafion of fome Songs

I fent her when I came to Town, which fhe had
before defired of me ; and this is a Letter in An-
fwer to mine •, 'tis her Hand-writing, and directed

to me.

Mr. Baron Hatfell. How do you know 'tis her

Hand-writing ?

Mr. Marjhall. I have feen her write, and feen

and receiv'd feveral Letters from her.

Mr. Cowper. Pray fhew it Mr. Beak.

Mr. Beak. I believe it to be her Hand ; I have

feen her write, and have a Receipt of hers.

Clerk of Arr. 'Tis directed to Mr. Thomas Mar-
shall, at Lyons-Inn, and dated Sept. 26, i6q.j.

SIR, Sept. 26, 1697.'

*¥*Ours came very fafe ; but Iwijh you had explain'

d

your Meaning a little more about the Accidentyou

fpeak of; for Ihave been puzzling myBrains everjince

;

and without IJhall fet my felf to conjuring, I cannot

imagine what it fhould be, for I know ofnothing that

happened after you went away, nor no Difcourfe about

you, only when we were together, the Company would

fometimes drinkyourHealth, orwijhyou had been there,

or the like ; fo that Ifancy it muft be fomething Mr.
• has inventedfor Diverjion ; tho' 1 muft con-

fefs we have a fort ofPeople here, that are infpir'd

with the Gift of Foreknowledge, who will tell one as

much for nothing as any Aftrologer will have a good

Piece of Money for. But, to leavejefting, I cannot

tell when Ifhall come to London, unlefs it be for a

Night and away, about fome Bufinefs with my Bro-

ther, that 1 muft be obliged to attend his Motions \

hut when I do, Ifhall remember my Promife, altho*

I do not fuppofe you are any more in earneft than my

felf in this Matter. Igive you Thanks for your Songs

andyour good Wifhes, and reft

Your loving Duck.

Mr. Cowper. Have you any more Letters ?

Mr.Marjhall. Yes, I have another Letter here

;

but, before 'tis read, I think 'twill be proper to

give the Court an Account of the Occafion of its

being writ. I waited on Mrs. Stout one Evening

at her Lodgings in Houndfditch, and at our parting

fhe appointed to meet me the next Day ; and to

excufe her not coming according to that Ap-
pointment, fhe fent me this Letter.

Clerk ofArr. 'Tis directed to Mr.Thomas Mar-
jhall ; 'tis without Date.

Mr. Mar fhall,

JMet unexpetled with one that camefrom H d

loft Night, whG detain'd me fo long with relating

the moft notorious Inventions and Lyes that are now
extant"amongft thojePeople,that Icould not poffibly come

till 'twas late ; andthisDayzvas appointedforBufinefs,

that I am uncertain when it will befinijh'd ; fo that I
believe I cannot fee you whilft I am in Town. I have

no more atprefent, but that Iam your obliged Friend.

Mr. Cowper. Now, my Lord, if your Lordfhip

pleafe, I proceed to fhew you, that I went not fo

much voluntarily as prefs'd by her to come to this

Houfe, and for that I will produce one Letter

from her to my felf-, and, my Lord, I muft a little

inform you of die Nature of this Letter. It is on

the Outfide directed to Mrs.Jane Ellen, to be left

for her at Mr. Hargrave's Coffee-houfe. For her

to direct for me at a Coffee-houfe, might make
the Servants wonder, and the Poll-man might
fufpect, and for that Reafon fhe directed it in that

manner. There was Mr. Marjhall by when I recei-

ved it, and I can prove the Hand by Mr. Beak.
Mr. Marjhall. My Lord, I verily believe I was

by, and that Mr. Cozvper fhevv'd me this Letter

immediately on receipt of it, as he had done fe-

veral others from the fame Hand;
CI. ofArr. This is directed for Mrs. Jane Ellen.

'Tis dated March the 5th, without any Year.

SIR, March the $th.

TAmgladyou have not quiteforgot that there isfuch a

Perfon as I in being ; but I am willing to ftjut my
Eyes, and not fee any Thing that looks like Unkindnefs

in you, and rather content my felf with what Excufes

you arepleas'd to make, than be inquifitive into whatI
muft not know. IJhould very readily comply withyour

Propofition of changing the Seafon, if it wtre in my
Power to do it, butyou know that lies altogether inyour

own Breaft : Iamfure the Winter has been too unplsa-

fantforme to defire the Continuance of it ; andlwijh
you were to endure the Sharpnefs ofit butfor oneHour,
as I have donefor many longNighls and Days,and then

I believe it would move that rocky Heart ofyours, that

can be fo thoughtlefts of me asyou are : But if it were

defign'dfor thatEnd, to make the Summer the more de-

lightful, Iwijh it may have the Effetlfofar, as to con -

tinue it to be fotoo, that the Weather may never ov;r-

caft again ; the which ifIcould be affur'd of, it would

recompenfemefor allthatIhave everJuffer'd,and make
me as eqfy a Creature as Iwas the firft Moment I re-

ceiv'd Breath. When you come to H d pray let

your Steedguideyou,and don't do asyou did thelaft time;

and beJure order your Affairs to be here asjoon asyou
can, which cannot be fooner than you will be heartily

welcome to your very fincere Friend.

For Mrs. Jane Ellen, at Mr. Hargrave's

near Temple-Bar, London.
,

Mr. Cowper. Tho' it is directed to Mrs.Jane
Ellen, it begins in the Infide, Sir j and 'tis dated
the 5 th of March next before the 13 th.

Mr. Baron Hatfell. What March was it ?

Mr. Marjhall. I kept no Account of theTime,
but Iamverypofitive, by the Contents, that Mr.
Cowper fhewed me this Letter, and I read it, but

by my now Remembrance, it fhould be longer

fince than March laft.

Mr. Cowper. ItwasMzn:£laft. That which will

fet Mr. Marjhall' s Memory to rights is this other

Letter, which I received at the Rainbow, when he

was by, and he read it ; and it importuning me
to a Matter of this kind, I did produce it to my
Brother and him ; they both knew of it, and both

. read it, and that will refrefh his Memory con-

cerning the Date of the other.

Mr. Marjhall. My Lord, I was in the Coffee-

houfe with Mr. Cowper vihtn he receive'd this Let-

ter •, and he afterwards fhew'd it to Mr. William

Cowper, at the Covent-gardenTa.vem,when I was by.

CI. of the Arr. This is dated the 9th of March,

and directed to Mrs.Jane Ellen, at Mr. Hargrave's.

S I R, March 9.

JWrit toyou by Sunday'.??*?/, which Ihopeyou have

receiv'd ; however, as a Confirmation, I will ajfuu

you Iknow ofno Inconveniency that can attendvour co-

habiting
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Siting with me, unlefs the GrandJuryJhould there-

Pen find a BUI again} us \ but I won't fly for* t, for

'me Life, come Death, I am refohed never to defer

t

m ; therefore according toyour Appointment Iwillex

-

5tyou, and till then Ifhall only tellyou, that I am,

For Mrs. Jane Ellen at Yours &V.

Mr. Hargrave\f«Mr

Temple-Bar, London.

Mr. Cowper. If your Lord/hip pleafe, I will

irfther prove this Letter by my Brother.

Mr. IV. Cowper. I can bear my Brother Witnefs,

hat when he has been advifed to make thefe Let-

ers Part of his Defence, he hath expreffed great

Jnwillingnefs, and hasfaid, nothing but die Life

>f thefe Gentlemen could incline him to it.

My Lord, all I can fay to this Matter is this : I

lo remember, that when fhe was onetime in Lon-

lon, I think it was about a Year and a half fince,

[ am not pofitive as to the Time, but when me was

v.London, mv Brother came in the Morning to my
Chamber in the Temple, and after fome Difcourfe,

he told me he had receiv'd a Letter from Mrs. Stout

that Day, wherein he faid, me intended him a

Vifit at his Chamber that Afternoon ; he told me

at the fame time, that his Friend Mr.Mar/hall had

fome Thoughts of her, and therefore for that, as

well as other Reafons, he would decline receiving

the Vifit intended him j and upon Confideration,

this was the Method agreed upon : At that Time

I lived with my Father in Hatton-Garden ; and this

Gentlewoman having writ in the fame Letter I now

fpeak of, that fhe defigned to dine there, and to

come from thence in the Afternoon •, fays my Bro-

ther, you may cafually, as it were, take occafion

to fay at Dinner, that my Bufinefs obliges me to

go to Deptford in the Afternoon, as in good ear-

ned it did, as he then told me, and from that fhe

may take a Hint ofmy not being at home, and fo

fave her felf the Difappointment of coming to my
Chamber. I told him I would find an Opportu-

nity of doing it if I could. At Dinner my Father

happen'd to afk me, as he often did, when I faw

my Erother ? I took this Hint, and faid I had

feen him at my Chamber in the Morning, and that

he was gone to Deptford that Afternoon about

fome Law Bufinefs. My Lord, Mrs. Stout was

then at the Table. I no fooner faid it, but I ob-

ferv'd fhe chang'd Colour prefently, and rofewith

her Napkin, and went into the Back-yard, and

we faw her through a Safh-window fall into a

"Woman's Fit of Swooning, and they gave her

the Affiftance that is ufual in fuch Cafes.

My Lord , the next Thing I can fpeak to is this

:

The Parliament fitting late the Friday before the

Monday of the laft Affizes at Hertford, I came late

from Dinner, I had din'd about Seven a-Clock, as

I remember, and having occafion to fpeak with my
Brother, I found him out by Enquiry at xhtCovent-

GW<?«Tavern,and there was Mr.MarJhalloi'Lions-

Inn with him. I had not drunk above a Glafs or

two of Wine, but my Brother began with me, and

faid, I feldom trouble you with Affairs of mine,

but now I do not know well how to avoid it. I

have receiv'd an importunate Letter, which I will

fhew you j it came from a Lady, whofe Name I

believe you will guefs •, fo he pull'd it out of his

Pocket and read it fo often, becaufe of the Odd-
nefs of the Expreffion, that I can fay, I am fure

this is the very Letter he fhew'd me at the Covent-

Garden Tavern the Friday before the laft Afiizes j
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faith he, the Occafion of my fhewing it, is not to

expofe a Woman's Weaknefs, but 1 would not

willingly lie under too many Obligations, nor en-

gage too far ; nor on the other hand, would I be

at an unneceftary Expence for a Lodging. Upon
thisSubjecT: there was fome Difcourfe, I think, fo-

reign to this Purpofe, and therefore I would not

trouble your Lordfhip with a Repetition of it ;

that which is material is this ; I did undertake to

write to Mr. Barefoot'''s to difpofe of his Lodgings,

where I us'd to be at the Time of the Afiizes, and

my Brother with me. I faid I would write the

nextDay, being Saturday ; but when I fhould have

writ, it was very late, and I was weary, being then

tied down to the Bufinefs of Parliament, and part-

ly for that Reafon, and partly in point of Difcre-

tion, which I had upon my fecond Thoughts,

that 'twould be better for my Brother's Bufinefs

to be at Mr. Barefoot''s, which is near the Court,

and in the Market-place, I did negleft writ-

ting ; and tho' I thought of it about Eleven a-

Clock, yet, as I faid, partly for one Reafon, and
partly for the other, I did not write that Time.
My Lord , my Brother could know nothing of this

Matter ; for I did not fee him from the Friday

he fhew'd me the Letter, till he went to the Af-
fizes •, fo that he could not know before he was
at Hertford, that I had not writ. My Lord, I

fay as to this Letter, I am fure he fhew'd me the

Friday next before the laft Affizes.

Mr. Baron Hatfell. Let me fee that Letter.

(Which wasfhewn his Lordpjip.)

Mr. Cowper. My Lord, oneor two of the Jury
feem to queftion whether the Letters are fuffici-

ently prov'd ; for their Satisfaction, I will fur-

ther prove them. Call Mr. John Beale, William

Oaker, and Mrs. Low. My Lord, Mr. Beale is

one of their own Seel.

(The Witneffes prov'd her Hand.)

Jury. My Lord, we are fatisfied.

Mr. Baron Hatfell. I believe you may afk her

Mother, fhe will tell you whether it be her

Daughter's Hand.
Mrs.Stout. How fhould I know ! I know fhe was

no fuch Perfon, her Hand may be counterfeited.

Mr. Baron Hatfell. But if it were written iri a

more fober Stile, what would you fay then ?

Mrs. Stout. I fhan't fay it to be her Hand,
unlefs I faw her write it.

(Then the Letter was fhewn to Mr. Stout.)

Mr. Stout. 'Tis like my Sifter's Hand.
WlrBw.Hatfe//.Do you believe it to be herHand ?

Mr. Stout. No, I don't believe it ; becaufe it

don't fuit her Character.

Mr. Bar. Hatfell. But do you think fhe might not

conceal from you what were her inward Thoughts.
Mr. Stout. Not in fuch a Degree as this.

Mr. Cowper. Call Mrs. Barefoot and her Maid.

I defire they may be afk'd what they know about

my taking of Lodgings at their Houfe.

Mr. Baron Hatfell. This is taken for granted.

Mrs. Barefoot. When you came to my Houfe,

you afk'd me, if I had receiv'd a Letter from

your Brother, and I told you, No.
Mr. Cowper. What did I fay to that ?

Mrs. Barefoot. Then you afk'd me if I expected

you ? and 1 told you, Yes, by reafon I had heard

nothing from you.

Mr. Cowper. Where did I lodge that Night ?

G g Mrs,
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Mrs. Barefoot. I had prepared the Lodging be-

fore you came, expecting you or Mr. Cowper your
Brother.

Mr. Cowper. And I did come ?

Mrs. Barefoot. Yes, as you us'd to do.

Mr. Cowper. Did I fend for my Things from

the Coffee- houfe?

Mrs. Barefoot. Yes, you did, and I carried them

up in your Chamber as I us'd to do.

Mr. Baron Hatfell. Where did Mr. Cowper dine

that Day ?

Mrs. Barefoot. Mrs. Stout fent herMaid to defire

him to come to Dinner at their Houfe •, whether he

went thither or no I can't fay, but he went out.

Mr. Cowper. What Time did I come into my
Lodging that Night ?

Mrs. Barefoot. It was a little after Eleven.

Mr. Cowper. You are fure I came in a little af-

ter Eleven.

Mrs. Barefoot. Yes.

Mv.Jones.Ry what Clock ? By theTown- Clock ?

Mrs. Barefoot. Yes.

Mr.Cowper. Did I go out any more that Night ?

Mrs. Barefoot. No.
Mr. Cowper. Is your Maid there ?

Mrs. Barefoot. Yes.

Mr. Baron Hatfell. What is your Name ?

Mrs. Hanwell. Mary Hanwell.

Mr. Cowper. Pray, what Time was it I came

to my Lodging ?

Mrs. Hanwell. You came in a little after Ele-

ven a-Clock.

Mr. Cowper. Are you very poficive in that?

Mrs. Hanwell. Yes, I am very pofitive.

Mr. Cowper. What was done before I went to

Bed?
Mrs. Hanwell. My Lord, I went up and made a

Fire, and then I came down again, and then I went

up and warm'd Mr. Cowper's Bed, and then he de-

fir'd another Blanket, and I came down for it ;

and all this took up a considerable Time ; and Mr.
Cowper was in Bed before Twelve a-Clock.

Mr. Cowper. Did I go out again that Night?

Mrs. Hanwell. No, you went out no more.

Mr. Cowper. Now, if your Lordfhip pleafes, I

would explain tha.tVa.rt ofSarah Walker the Maid's

Evidence, where fhe fays her Miftrefs order'd her

to warm the Bed, and I never contradicted it. Your
Lordfhip obferves theWords in the laftof the two

Letters,No Inconvenience can attendyour cohabiting

with me ; and afterwards, / won't Flyfor it : For

come Life come Death, / am refolv'd, andfo on

I had rather leave it tobeobferved, than make the

Obfervation my felf,what might be the Difpute be-

tween us at the Time the Maid fpeaks of. I think

it was not neceffary fhe fhould be prefent at the

Debate ; and therefore I might not interrupt her

Miftrefs in the Orders fhe gave ; but as foon as the

Maid was gone, I made ufe of thefe Objections j

and I told Mrs. Stout, by what Accident I was ob-

liged to take up my Lodging at Mr. Barefoot's,

and that the Family was fitting up for me : That
my flaying at her Houfe under thefe Circum-

ftances, would in probability provoke the Cenfure

of the Town and Country ; and that therefore I

could not flay, whatever my Inclination otherwife

might be ; but, my Lord, my Reafons not pre-

vailing, I was forced to decide the Controverfy by
going to my Lodging, fo that the Maid may fwear

true,when fhe fays I did not contradict her Orders.

Mr. Baron Hatfell. I believe you have done
now, Mr. Cowper.

Mr. Cowper. No, my Lord, I have more Evi-
dence to give. Call Elizabeth Spurr.

If your Lordfhip pleafes to obferve, I have al-

ready proved by two Witneffes that I was actually

at Mr. Barefoot's a little after Eleven ; fo that if I

was to reft upon this Proof, here is not the leaft

Article of Time, in which in can be fuppofedl was
employ'd in this Matter : But, fays Sarah Walker,
the Maid, to obviate (I prefume) this Evidence
of mine, our Houfe-Clock went fafter than the

Town-Clock. Now to anfwer this too, I fhall fur-

ther prove to your Lordfhip, that before I came
to my Lodging, I was at the Glove and Dolphin
Inn, where I had a little Account of about fix or
feven Shillings, as I remember, for Horfe-keep-
ing, and which I then paid.

Mr. Cowper. Do you remember my coming to

your Houfe, and at what Time ?

E. Spurr. The Clock ftruck Eleven, jufl as you
came into the Door.

Mr.Cowper. How long did I flay at the Glove?
E. Spurr. About a Quarter of an Hour.
Mr. Cowper. How far is it from the Glove and

Dolphin to Mrs. Stout's Houfe ?

E. Spurr. About a Quarter of a Mile, or not

quite fo far.

Mr. Cowper. Call Mary K/ngitt, and George Man,
(who not then appearing) in the mean time, I would
obferve to your Lordfhip, that to go from Mrs.
Stout's Houfe to the Place where fhe wasdrown'd,
and to return from thence to the Glove and Dol-
phin,'m\l take up at leaft half an Hour, as I fhall

prove, and then the-Matter will ftand thus : Says
Sarah Walker, you went about a Quarter after E-
leven •, but our Clock went half an Hour too faft:

Then according to herAccount,! went three Quar-
ters after Ten by the Town- Clock ; and if it re-

quires (as I fay, I fhall prove it does) halfan Hour
to go to the Place where fhe was drown'd, and to

return from thence to the Glove Inn, that would
make it a Quarter paft Eleven when I came to the

Inn by the Town- Clock, which it was not ; and
ifl ftaid there a Quarter of an Hour (which is pro-

ved I did not) it muft be halfan Hour afterEleven
when I came to my Lodging by the fame Clock,

which it was not •, fo that I think this Matter as

to the Time is very clear. My Lord, to prove the

Time it requires to go from Mrs.Stoufs to the Place

where fhe drown'd her felf, and to return to the

Glove, I defire Sir William AJJourft may be called.

Sir WilliamAfhurft . My Lord , I can't fay I walk'd

as faft as I could, but I went with a Gentleman I

fee here to fatisfie my felf about the Probability

of this Matter ; I walk'd as People ufualJy do,!

and I found it took up half an Hour and a Mi-
nute, when I walk'd with that Gentleman.
Mr. Baron Hatfell. Who was with you, Sir ?

Sir William Afhurft. Mr. Thompfon was with

me the Time I mention. I walk'd it before with

Sir Thomas Lane.

Mr. Thompfon. My Lord, indeed it will take

a compleat half Hour.
Mr. Cowper. I defire $>\v Thomas Lane may give

you an Account of the Diftance between one Place

and the other.

Sir Thomas Lane. Sir William Ajharft and I die

walk to the Place mentioned, and we were carefu

to take notice of the Time, and it took up abou

three Quarters of an Hour, according to my
Obfervation ; and we did not flay at all by tin

Way, except juft to look upon the Hofpiral.
j

Mi:
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Mr. Cowper. Now, my Lord, Mary Kingitt and

George Man, theServants at the G/cw, are come :

Pray, Mrs. Kingitt, do you remember my coming

into the Glove and Dolphin ?

Mary Kingitt. Yes.

Mr. Cowper. How long did I flay there?

Mary Kingitt. About a quarter of an Hour.

Mr. Cowper. What was my Bufinefs there?

Mary Kingitt. You came and enquir'd what you

ow'd.

Mr. Bar. Hatfell. What a-Clock was it then ?

Mary Kingitt. I thought it was about Eleven ;

our t'other Maid told it Eleven.

Mr. Jones. How came you to take Notice of

the Time ?

Mary Kingitt. She heard the Clock go Eleven,

but I did not.

Mr. Cowper. Was there any Difpute about the

Account ?

Mary Kingitt. You afk'd the Hoftler how that

came to (land in the Book, concerning theHorfe;

for you told him, You thought you had paid fome

Part of it, and he told you, You had not.

Mr. Cowper. My Lord, with your Lord/hip's

Favour, I would afk GeorgeMan a Queflion to the

fame Point. Do you remember my coming into

the Glove and Dolphin ? G. Man. Yes.

Mr. Cowper. How long did I flay there ?

G.Man. You flaid but a quarter of an Hour,
as near as I can guefs.

Mr. Cowper. I will now call a Witnefs to prove

that this Maid SarahlValker is not fo cautious and

careful how fhe fwears, as I think fhe ought to be.

Call Mrs. Mince.

Mr. Bar.Hatfell. Pray wherein hath SarahlValker

faid any Thing that is falfe ?

Mr. Cowper. In this •, I afk'd her when fhe gave
Evidence, Whether fhe went out to fee for her

Miflrefsall that Night, and whether her Miftrefs

did not ufe to flay outa-Nights, and whether fhe

her felf had not ufed to fay fo ? If your Lordfhip

pleafes to remember fhe faid No. Pray Mrs. Mince,

what have you heard Mrs. Stout's Maid fay con-

cerning her Miftrefs, particularly as to her flay-

ing out all Night?
Mrs. Mince. She hath faid, That her Miftrefs

did not love to keep Company with Quakers ; and
that fhe paid for her own Board and her Maid's j

and, that when fhe entertain'd any Body, 'twas at

her own Charge. And fhe hath faid,thatMrs.5^«/

ufed to afk, Who is with you, Child? and fhe

would not tell her •, and, that fhe did entertain her
Friends in the Summer-houfe now and then with
a Bottle of Wine ; and when her Mother afk'd

who was there, her Miftrefs would fiy, Bring it

in here, Ifuppofe there is none but Friends: And
after the Company was gone, fhe us'd to make
her Mother believe that fhe went to Bed, but fhe

us'd to go out and take the Key with her, and
fometimes fhe would go out at the Window ; and
fhe faid particularly, One time fhe went out at

the Garden Window, when the Garden Door was
lock'd, and, that fhe bid her not fit up for her,

for fhe would not come in at any Time.
Mr. Bar. Hatfell. Did ever Sarah Walker tell you

that Mrs. Stout ftaid out all Night ?

Mrs. Mince. She hath faid, She could not tell

what Time fhe came in, for fhe went to Bed.
Mr. Cowper. Now, ifyour Lord fhippleafej will

prove to you, if it may be thought material, that
Gurrey, at whofe Houfe thefe Gentlemen lodg'd,
Vol. V.

fhould fay, That ifI had vifited Mrs. Stout none of
all this had been (upon fo little an Omiflionit feems
did this Profecution depend ) To which I give this

Anfwer, my Lord ; I never did once goto vifit her
in my Life, ihe knows it. Now, for a Man offi-

cioufly to make a new Vifit in the Time of the

Afilzes, oneengag'd in Bufinefs as I was, and efpe-

cially upon fo melancholy an Occafion, I fay, for

me to goofficioufiy to fee a Woman I never had
the lead Knowledge of, would have been thought
moreflrange (andjuftly might have been fo) than
the Omifiion of that Ceremony. For my Part, I

cannot conceive what Mr. Gurrey could mean, this

being the Cafe, by faying, That if I had vifited

Mrs. Stout, nothing of this had happen'd.

Mr. Bar. Hatfell. Mr. Cowper, he is not the Pro-
fecutor, I think 'tis no matter what he faid.

Mr. Cowper. I take it, my Lord, with humble
Submifhon, 'tis material as he is a principal Wit-
nefs againft thefe Gentlemen ; and the rather, for

that he now pretends, that' what he did was out
of Confcience. My Lord, I have only one Thing
more to fay, I know not whether 'twill be requi-

fite for me, or no, to give fome Account of my
felf. Sir William Afhurft, if you pleafe.

Sir William Afhhurfi. My Lord, if I had not had
a good Opinion of this Gentleman, I had not
come on purpofe to hear this Caufe, which has
made fo great a Noife all England over.

Mr. Bar. Hatfell. But what do you fay as to Mr.
Cowper's, Reputation, for which you are call'd ?

Sir William Aflmrft, I always thought Mr. Cow-
per to be a Gentleman of fingular Humanity and
Integrity ; he is an Officer in London, and as to

his Management of his Office, I think no Man
ever perform'd it better, or has a better Reputa-
tion in the Place where he lives.

Sir "Thomas Lane. My Lord, I came hither on
purpofe to own this Gentleman, and indeed he de-

ferves to be own'd by his Friends, and thofe that

know him ; his Character is altogether untainted

with us, he has gain'd a good Reputation in the Bu-
nefs wherein he is concern'd, he has behav'd him-
felf in his Office which he holdsof the City ofZc/z-
*/wzveryhoneftlyand well; I never knew him difco-

ver any ill Nature in his Temper ; I think he can't

be fufpected of this or any other Aft of Barbarity.

Mr. Cowper. My Lord, in the next place I would
call Mr. Cox, who has the Honour toferve in Par-
liament for the Borough of Southwark,zr\& has been

my near Neighbour thefe eight or nine Years. If

you pleafe, Mr. Cox, give an Account what Re-
putation and Character I have in that Place.

Mr. Cox. My Lord, I live in Southwark, where
Mr. Cowper lives; Ihaveliv'd by him eight or nine

Years ; I know him to be a Perfon of Integrity

and Worth, all the Neighbours court his Company.
I take him to have as much Honour and Honefty
as any Gentleman whatfoever ; and, of all Men
that I know, he would be the laft Man that I

fhould fufpett of fuch a Fact as this is : I believe

nothing in the World could move him to enter-

tain the leaft Thought of fo foul an Act.

Mr. Cowper. Mr. Thompfon,! defire you would be

pleas'd to give an Account of what you know ofme.
Mr. Thcmpfon. If you pleafe, my Lord, thefirft

Acquaintance I had with Mr. Cowper was in our

Childhood, I had the Honour to go to Wejlminfter

School with him ; I did not renew my Acquain-
tance with him till about five Yearsago ; fince that

Time I have been often with him, and have feveral

G g 2 Times



&a8 166. Whe Trial ofSpencer: Cowper,£^; &c. 1 1 Will. III.

Times had Occafion to afk his Advice in Matters

relating to his Profeffion ; and I think no Man
more faithful in the Service of his Client than he

is, and t am fure he is very deferving of the E-
fteem of any Man, and I believe he never enter-

tain'd a Thought of fo foul and barbarous a Fact

as this, of which he is'accufed.

Mr. Bar. Hatfell. Mr. Marfon,yov have heard the

Evidence, what do you fay to it ?

Mr. Marfan. My Lord , our Bu fi nefs at Hertford

was this : Mr. Ellis Stevens and I went down, he is

Clerk ofthe Papersof the King's-Bench,and Mr Ro-

gers is Steward ofthe King's-Bench, and it was their

Duty to waitupon my Lord Chief- Juftice, with the

Marfhal ofthe King's-Bench,out of Town ; and on

Monday Morning we went to my Lord Chief- Ju-

ftice'sHoufe InLincoln's-Inn-Fields, as we us'd to do,

and there fet out ; but I, being an Attorney of the

Borough Court, could not with any Convenience

go farther v/ith them than to a Place which I think

is call'd King/land, and therefore I return'd to my
Bufinefs in Southwark,v/here Iattended the Court,

as was cuftomary and neceffary for me to do, and

Jet forth from thence at pad Four in the After-

noon : By the way, as I remember, about Waltham-

Crofs, I met one Mr. Hanks, a Clergyman ofmyAc-
quaintance, who had been likewife to attend my
Lord Chief- Juftice to Hertford, and was returning

from thence ; with fomePerfuafion I prevail'd with

him to go back again with me to Hertford, telling

him, I did not know the Way ; and we gallop'd

every Step of it, becaufe Night was coming on, it

was about Eight a-Clock when we came in. Mr.

Hanks and I found the Marfhal, Mr. Stevens, Mr.

Rogers, Mr. Rutkin,and others ofthe Marfhal'sAc-

quaintace, at the Coffee-houfe ; and truly when I

came in, I might, for ought I know, be in a Sweat

with riding fo hard as wedid,buteven then I was

not in fuch a Sweat as the Witnefs would have it.

My Lord, we went from thence to the Glove and

Dolphin, and ftay'd there till about Eleven a- Clock.

Mr. i^mandlhadaDifputewho fhould lie with

Mr. Stevens at the now Witnefs Mr. Gurrey's; at

laft 'twas agreed between us to go to Gurrey's to fee

what Convenience he could make for us, and to

drink a Glafs of Wine at our Lodging ; but after-

wards it came in Mr. Rutkin's Head that he was to

lie with the Marfhal, and for that reafon, he faid,

he would go back again ; and accordingly he went,

and Mr. Hanks with him, after they had feen us into

our Lodgings, and Mr. Stevens, Mr. Rogers and I

drank three Bottles of Wine together, Mr. Gurrey,

our Landlord, was fent to fetch if, and afterwards

in jocular Converfation,I believe Mr. Stevens might

afk Mr.Gurrey if he knew one Mrs. Sarah Stout ? and

the Reafon why he afk'd that Queftion our Wit-

nefs will explain. I believe he might likewife afk

what fort ofWoman fhe was? and poffibly I might

fav the Words, My Friend may be in with her,tho' I

remember not 1 did fay any thing like it, but I fay

there is a Poffibility I might, becaufe I had heard

fne had deny 'd Mr. Marjhall's Suit, and that might

induce me to fay, My Friend may be in with her, for

all that I remember. I confefs Mr. Rogers afk'd me
what Money I had got that Day, meaning at the

Borough-Court ? I anfwer'd, Fifty Shillings ; faith

he, We have been here a fpending our Money, I

think you ought to treat us, or to that purpofe.

As to theBundle mention'd, I had no fuch, except

a Pair of Sleeves and a Neckcloth. As to the Evi-

dence which goes to Words fpoken, the Witneffes

have fruitful Inventions; and as they have wreft-

ed and improv'd the Inftances I have been parti-

cular in, fo have they the reft, or otherwife forg'd

them out of their own Heads.
Mr.Bar.Hatfell.Mr. i?^rJ,whatdoyou fay to it?

Mr. Rogers. We came down with the Marfhal
of the King's-Bench, it rain'd every Step of theWay,
fo that my Spatterdafhes and Shoes were fain to

bedry'd; and it raining fo hard, we did not

think Mr. Marfan would have come that Day, and
therefore we provided but one Bed, tho'otherwife

we fhould have provided two, and were to give a

Crown for our Night's Lodging. We went from
the Coffee-houfe to the Tavern, as Mr. Marfan has

faid, and from the Tavern the next Way to our '<

Lodging, where there was fome merry and open
Difcourfe of this Gentlewoman, but I never faw

i

her in my Life, nor heard of her Name before fhe

was mention'd there.

Mr. Stevens. We never ftirr'd from one another,

but went along with the Marfhai of the King's-

Bench, to accompany my Lord Chief- Juftice out
of Town, as is ufual.

Mr. Bar. Hatfell. I thought it had been as ufual

for him to go but half the Way with my Lord
Chief-Juftice.

Mr. Rogers. They generally return back after

they have gone half the Way, but fome of the

Head- Officers go throughout.

Mr. Stevens. 'Tv/as the firft Circuit after the

Marfhal came into his Office, and that's the Rea-
fon the Marfhal went the whole Way.

Mr. Bar. Hatfell. Did not you talk of her Court-

ing-days being over ?

Prifoners. Not one Word of it •, we abfolutely

deny it.

Mr. Stevens. I never faw her.

Mr. Jones. Mr. Marfan, did you ride in Boots ?

Mr. Marfan. Yes.
Mr. Jones. How came your Shoes to be wet ?

Mr. Marfan. I had none.

Call Mr. Heath, Mr. Hunt, and Mr. Fofter.

Mr. Marfon. Mr. Hunt, will you pleafe to ac-

quaint my Lord and the Jury with what Difcourfe

we had on Sunday Night before the Affizes, at,

the Old Devil Tavern at Temple- Bar.

Mr. Hunt. On Sunday Night I happen'd to be in

Company with Mr. Marfan,and three or four more
of Clifford's-Inn, and there was a Difcourfe of the

Marfhal's attending my Lord Chief-Juftice out of
Town to Hertford, and Mr. Marfon faid, It maybe
the Marfhal may require my waiting upon him too ; and

the whole Company being known to Mr. Mar/hall,

and there being a Difcourfe ofMr. Marfhall's court-

ing of Mrs. Stout, faith one of the Company, Ifyou

do go to Hertford, pray enquire after Mr. MarfhallV

Miftrefs, and bring us an Account of her.

Mr. Jones. Who was in Company ?

Mr. Hunt. There was Mr. Heath,Mr. Fofter, Mr.

Marfon, Mr.Stevens,Mr. Bevor, and Mr. Marfloall.

Mr. Marfon. Now 'twas this Difcourfe that gave

us an Occafion to talk of thisWoman at Gurrey'i

Houfe, which we did openly and harmlefly. Mr.

Forfter, do you remember any Thing of our talk-'

ing of this Gentlewoman on Sunday Night ?

Mr. Fofter. Yes; I and they were talking, that

they fhould go to Hertford the next Day, to wait

on the Marfhal, in Compliment to my Lord Chief-

Juftice, and go as far as Hertford; and there be-

ing a Report, that Mr. Marfhall courted this Wo-
man,
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man, we put it in a jetting Way, Pray enquire af-

ter Mr. M.irfhall'j- Miftref, how the Matchgoes on ;

for there was fome Wagers between him and the Com-

pany, -whofhouldbe marriedfirfi : And fo, in a jocu-

lar way it went about, and Mr. Marfan or Mr. Ste-

vens laid, They would do their Endeavour, and they

would enquire after the Lady, and give as good an

Account of her as they could.

Mr. Stevens. If you pleafe, my Lord, we wiil

call another to this Purpofe.

Mr. Bar. Hatfell. No, I think you need not, for

it feemsnot material.

Then Mr. Hanks wascalVd.

Mr. Hanks. I came as far as Waltham's-Crofs to

waituLon my Lord Chief- Juftice -, I (tay'd there

'till about Four or Five a Clock, and then fet out

for London ; and I met with Mr. Marfan, who im-

portun'd me to go back with him to Hertford, and

accordingly I did fo, and we came in about Se-

ven or Eight at Night, and we enquir'd after the

Marfhalof the King*s- Bench, and where he had fet

up his Horfes, and we found him in the Coffee-

houfe iult by the Court, and we went and fet up
our Horfes, and came again to him j from thence

we went to the Glove and Dolphin Tavern ; thefe

three Gentlemen and the Marfhal, and one Mr.
Rtttkin came afterwards to us, and we ftay'd till

about Eleven at the Glove and Dolphin.

Mr. Marfan. Do you remember how we rid ?

Mr. Hanks. Yes, very hard.

Mr. Bar. Hatfell. What Time did you come in-

to the Tavern ?

Mr. Hanks. Between Seven and Eight, as I re-

member.

Mr. Bar. Hatfell. And did you. (lay there till pad.

Eleven ?

Mr. Hanks. 'Till about Eleven, little more or

lefs ; we went away together in order to drink a

Glafs of Wine with them at their Lodging •, but

Mr.i?«/£ftf confideringthathewas to drink a Glafs

of Wine, and lie with the Marfhal, thought it

would difturb the Marfhal •, So, faith he, I will not

go in ; but we faw them go into their Lodgings,

and return'd to the Bull, where we eat Part of a

Fowl, and I was never out of Mr. Marfon' s Com-
pany all that Time.

Mr. Marfan. When you took your leave ofme,
don't you remember that the Door wasclap'd to?

Mr. Hanks. I cant't remember that.

Mr. Marfon. Mr. Gurrey faith, I never went out

after I came home. Mr. Rutkin, pray give an Ac-
count to my Lord, and the Gentlemen of the Jury,
of what you know of my coming to Hertford.

Mr. Rutkin. My Lord, I came to wait on the

Marfhal of the King's-Bench to Hertford, and when
we were come to Hertfordv/e put up our Horfes at

the Bull, and made our felves a little clean ; we
went to Church, and dined at the Bull, and then

we walk'd in and about the Court, and diverted

our felves till about Seven a-Clock ; and between
Seven and Eight a- Clock came Mr. Marfon and
Dr. Hanks to Town, and then we agreed to go to

the Dolphin and Glove to drink a Glafs of Wine :

The Marfhal went to fee an ancient Gentleman,
and we went to the Dolphin and Glove, and ftay'd

there till pad Ten a-Clock, and after the Reckon-
ing was paid we went with them to their Lodg-
ing, with a Defign to take a Glafs of Wine ; but
then I confider'd I was to lie with the Marfhal,
and for that Reafon I refolv'd not to go in, but

came away, and went to the Bull-Inn, and drank
Part of a Pint of Wine, and afterwards went to

the next Door to the Bull-Inn, where I lay with
the Marfhal.

Mr. Jones. What Time did the Gentlemen go
to their Lodging ?

Mr. Rutkin. I am not pofitive as to that, but

I believe 'twas about Eleven a-Clock.

Mr. Marfon. If your Lordfhip pleafes, now Pll

call fome Perfons to give an Account of me.

Mr., Cox.

Mr. Cox. I have known Mr. Marfon a long time,

and had alway a good Opinion of him; I don't

believe 5000 /. would tempt him to do fuch a Facl.

Mr. Marfon. Captain Wife, I defire you would
pleafe to fpeak what you know of me.

Mr. Cowper. My Lord, becaufe thefe Gentlemen
are Strangers in the Country, I think, if in taking

an Account of any Evidence for my felf there is

any Thing occurs to me that they may have a juft

Advantage of, I think I ought not to conceal it,

for I am as much concern'd to juftify their Inno-
cence as my own. The principal Witnefs againft

them is one Gurrey ; and I will prove to you, that

fince he appear'd in this Court, and gave his Evi-
dence, he went out in a triumphant Manner, and
boafted, That he, by his Management, had done
more againft thefe Gentlemen than all the Profecu-

tor's Witneffes could do befides. To add to that,

I have another Pieceof Evidence that I have been
juft acquainted with : My Lord, 'tis the Wridow
Davis, Gurrey's Wife's Sifter, that I would call.

Major Lane. My Lord, I have known Mr.Mar-
fon ever fince he was two Years old, and never
faw him but a civiliz'd Man in my Life; he was
well bred up among us, and I never faw him gi-

ven to Debauchery in all my Life.

Mr. Bar. Hatfell. Where do you live ?

Major Lane. In Southwark, my Lord.
Mr. Bar. Hatfell. Well, what do you fay, Mrs.

Davis ?

Mrs. Davis. I came to the Ltoufe where thefe

Gentlemen lodg'd ; I was in about halfan Hour,
and my Sifter afk'd me to air two or three Pair

of Sheets : When I had air'd the Sheets, (he afk'd

me to go up and help to lay them on; and, before

I had laid them on, thefe Gentlemen came into

the Room.
' Mr. Bar. Hatfell. What Hour ?

Mrs. Davis. By the Time of my going out a-

gain, I believe it might be about Ten, or fome-

thing better, and they drank three QuartsofW ine,

and they had fome Bread and Butter and Cheefe

carried up, and fo they went to Bed ; and after

my Brother went to fetch Mr. Gape, that lay at

his Houfe, from Hockley's.

Mr. Cowper. I only beg leave to obferve, that

Gurrey deny'd that he went for him.

Mr. Bar. Hatfell. Ay ; but this fignifies very

little, whether it be true or falfe.

Mrs. Davis. The next Day after, thefe Gentle-

men were about the Town ; and fhe faid, She did

believe they were come to clear a young Man fa

Minifter'sSon) that was try'd at the Bar for rob-

bing the Mail: I afk'd why fhe thought fo? fhe

faid, She was fure of if: And I afk'd her, how
fhe could be fure of it, when fhe was never told

fo? Why, faid I, do they accufe thefe Gentlemen ?

They ought rather to take up the Gentleman chat

was with Mrs. Stout's Maid ; andfhefaid, If they

took up Mrs. Stout's Maid,they fhould have never a

Witnefs- Mr.



230 1 66. The Trial of Spencer Cowper,£/^ &c. 1 1 Will. III.

Mr. Bar. Hatfell. Who was That that was talk-

ing with Mrs. Stout's Maid ?

- Mrs. Davis. I don't know, but fhe faid fhe did

not like their Aftions •, and therefore fhe ought
to have been examined who fhe was with.

Capt. Wife. I have known Mr. Marfon feveral

Years, and he is a Perfon of as fair Reputation

as any in the Borough.

Mr. Reading. I have been acquainted with Mr.
Marjon Twenty Years, he lives near the Houfe
where I now do : He has a general good Cha-
racter among his Neighbours, for a fair Man in

his Practice, an honeft Man, and a Man of good
Converfation.

Mr. Bar. Hatfell. Well, Mr. Stevens, What do
you fay ?

Mr. Stevens. I defire Sir Robert Auflin to give

an Account of me.

Sir Robert Auftin. I have known Mr. Stevens ma-
ny Years; his Brother is Captain in a neighbour-

ing Country ; he is reckoned not only an honeft

Man in his Practice, but has the general Character

of a good-natur'd Man •, and he is fo far from be-

ing a Perfon likely to do fuch an Adtion, that, for

a younger Brother, he was very well provided

for ; his Father left him a Thoufand Pounds,

and he is Clerk of the Papers, which is reputed

worth a Hundred Pounds a Year, and is in good
Practice befides.

Juryman. I have known him feveral Years, and
he has the fame Reputation Sir Robert has given

him.

Sir JohnShaw. I know Mr. Stevens, and his Bro-

ther Captain Stevens : As to this Gentleman, he
hath always behav'd himfelf well in our Coun-
try, and hath the Character of an honeft Gentle-

man.
Mr. Evans. I have known him for thefe eight

Years, and to be a very civil Perfon, and well edu-

cated, and never heard but a good Character of
him: I have alfo known Mr. Marfon thefe ten

Years, and never faw any 111 by him, and do be-

lieve, that he or the other would not have done
fuch an ill thing to have gain'd this Country.

Mr. Menlove. My Lord, Mr. Stevens was my
Clerk, and he behav'd himfelf very honeftly with
me. And fince that, I have kept a Correfpon-

dence with him, and I believe he would not do
fuch a Thing for all the World.

Mr. Bar. Hatfell. Call fome Body to fpeak for

Mr. Rogers, if there be any.

Mr. Evans. My Lord, Mr. Rogers hath a gene-

ral Character in Southward for a very honeft Man.
Mr. Rogers. Pray call Mr. Lygoe. Sir, pleafe to

give my Lord and the Court an Account what
you know of me.
Mr. Lygoe. My Lord, I have known all the three

Gentlemen at the Bar, but particularly Mr. Rogers
and Mr. Stevens, from their Infancy. I have em-
ploy'd them both in Bufinefs feveral times, and
always found them fair Praftifers -, and believe

neither of them would be guilty of doing an ill

Act.

Mr. Rogers. Call Mr. Thurlby. Sir, Pray give

the Court an Account how I behaved my "felf in fworn.)

ever found him }uft and faithful, and can't be-

lieve, that any Money could tempt him to do an

Aft of this Kind.

Mr. Jones. My Lord, we infift upon it, That
Mr. Cowper hath given a different Evidence now
from what he did before the Coroner ; for there

he faid he never knewany Diftradtion, or Love-fit,

or other Occafion fhe had to put her upon this ex-

travagant Action. Now, here he comes, and
would have the whole Scheme turn'd upon a Love-
fit. Call John Mafon. (Who was fworn.)

Mr. Bar. Hatfell. What do you fay, Sir, to this

Matter ?

Mr. Stout. When Mr. Cowper was examin'd be-

fore the Coroner, he was afk'd,ifhe knew any Rea-
fon why fhe fhould do fuch a Thing? and he faid,

She was a very modeft Woman, and he knew no
Caufe why fhe fhould do fuch a Thing as this.

John Mafon, Was you by when Mr. Cowper gave

Evidence before the Coroner ?

Mafon. Yes.

Mr. Jones. What did he fay ?

Mafon. He 'faid he did not know any Thing
was the Caufe of it, but fhe was a very modeft

Perfon.

Mr. Jones. Was he upon his Oath ?

Mafon. Yes, he was.

Mr. Bar. Hatfell. When did he fay this ?

Mafon. It was the fame Day fhe was found.

Mr. Jones. Did they afk him any Queftion, if he
knew any Perfon that fhe was in Love with ?

Mafon. He faid he knew but of one, and his

Name was Marfhall, and Mr. Mar/hall told him,
That he was always repulfed by her.

Mr. Stout. I defire John Archer may be afked

the fame Queftion. (Who was fworn.)
Mr. Jones. Was you prefent with the Coroner's

Inque.ft ?

J. Archer. Yes.

Mr. Jones. Was Mr. Coa/p^r examin'd by them?

J. Archer. Yes, he was ?

Mr. Jones. What did he fay concerning Mrs.
Stout then ?

J Archer. They afk'd him, If he knew any
Occafion for Mrs. Stout's Death? and he faid,

Pie knew nothing of it, or of any Letters ?

Mr. Cowper. Then I muft call over the whole
Coroner's Inqueft to prove the contrary.

Mr. Bar. Hatfell. Did they afk him concerning

any Letters ?

J. Archer. They afk'd him if he knew of any
Thing that might be the Occafion of her Death.

Mr. Bar. Hatfell. I afk you again, if they afk'd

him if he knew of any Letters ?

J. Archer. My Lord, I don't remember that.

Mr. Stout. I would have called fome of the Co-
roner's Inqueft, but I was ftopp'd in it.

Juryman. We haye taken Minutes of what has

pafs'd : If your Lordfhip pleafe, we will with-

draw.

Mr. Bar. Hatfell. They muft make an End firft.

Mr. Jones. If your Lordfhip pleafe, we will call

one Witnefs to falfify one Piece of their Evi-
dence, and that is one Widow Larkin. (IVho was

your Service.

Mr. Bar. Hatfell. Come
you fay of Mr. Rogers?

Mr. Thurlby. My Lord,Mr.Rogers lived with me
about eight Years, in which Time 1 frequently

trufted him with very great Sums of Money, I

Mr. Jones. Do you remember one Mr. Rutkin

Mr. Thurlby, What do being at your Houfe ?

Larkin. Yes.

Mr. Jones. At what Time did he come in ?

Larkin. Between Nine and Ten of the Clock.

Mr. Jones, Was the Marfhal then in the Houfe ?

Lar-
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Larkin. No ; the Marfhal did not come till

near an Hour after.

Mr. Jones. Did not he go out afterwards?

Larkin. Not that I know of.

Mr. Rutkins. I am fatisfied it was paft Eleven

when I came in.

Mr. Baron Hatfdl. It is likely it maybe true ;

for, I believe they did not keep very good Hours

at that Time.

Mr. Stout. I defire to call fome Witneffes to

my Sifter's Reputation.

Mr.Jones. My Lord, they v/ould call Witneffes

to this Gentlewoman's Reputation ; I believe the

whole Town would atteft for That, that fhe was

a Woman of a good Reputation. Indeed they

have produced fome Letters without a Name, but

if they infift upon any thing againft her Reputa-

tion, we muft call our Witneffes.

Mr. Baron Hatfell. I believe no Body difputes

That *, fhe might be a virtuous Woman, and her

Brains might be turn'd by her Paffion, or fome

Diftemper.

Gentlemen of the Jury, you have heard a very

long Evidence. I am fure that you can't expect

that I fhould fum it up fully •, but I will take No-
tice of fome Things to you, that I think are mod
material •, and if I omit any Thing that is mate-

rial, I would defire Mr. Jones (that is Counfel for

the King) and Mr.Cowper to put me in mind of it.

The Indictment againft the Prifoners at the

Bar is for a very great Crime, it is for Murder,

which is one of the mod horrid of all Crimes :

You are to confider firft what Evidence you have

heard to prove it ; and tho' there be no direct

Proof, you are to confider what is circumftantial.

They do begin with Sarah Walker, who was

Mrs. Sarah Stout's Maid, and fhe tells you, that

Mr. Cowper, when he came to this Town on Mon-
day the 13 th of March laft, came to Mrs. Stout's,

Houfe and dined there, and went away about

Four of the Clock in the Afternoon ; but flie tells

you, that the Friday before, there came a Letter

from Mr. Cowper' sVfife to Mrs. Stout, to let her

know that Mr. Cowper would come and lodge at

their Houfe at Hertford at the Affizes ; fo that

when he came, fhe thought that he had intended

to have done according to that Letter. She faith,

that after Dinner Mr. Cowper went away, and

came again at Nine at Night, and there he hip-

ped ; he was defir'd fo to do, (and indeed had

been invited to Dinner alfo that Day) and fhe

doth fay, that after Supper there was a Fire made
in his Chamber (for this young Gentlewoman,

Mrs. Stout, prefs'd him to lie at their Houfe) and

fhe order'd the Maid to warm his Bed, and I be-

lieve, fays fhe, Mr. Cowper heard her fay fo, for he

was nearer to her than I at that time, and he doth

not deny but that he heard it. She fays, that ac-

cordingly flie went up to warm the Bed, and ha-

ving ftay'd there a while, flie heard the Door clap ;

and when fhe came down into the Parlour, where

fhe had left them, they were both gone, and that

flie could not tell what the Meaning of it was ;

and they waited for her all Night, old Mrs. Stout

and this Maid, and flie did not come in all Night,
nor was afterwards feen alive ; but Mr. Cowper
was the laft Perfon feen in her Company.
The other Witneffes that came afterwards,

fpeak concerning the finding of the Body in the

River, and tell you in what Pofture it was. I

fhall not undertake to give you the Particulars of
their Evidence, but they tell you fhe lay on her

right Side, the one Arm up even with the Sur-

face of the Water, and her Body under the Wa-
ter ; but fome of her Cloaths were above the

Water ; particularly one fays, the Ruffles of her

left Arm were above the Water. You have heard
alfo what the Doctors and Surgeons faid on the

one fide and the other, concerning the Swimming
and Sinking of dead Bodies in the Water ; but I

can find no Certainty in it ; and I leave it to

your Confideration.

Another Circumftance they build on, and which
feems to be material is, of her Belly being lank,
and, that there was no Swelling ; whereas, fay

they, when a Perfon is drown'd, there is a great
deal of Water goes in, and makes the Belly to
fwell ; but here was. no Swelling that Morning
fhe was taken out, and no Water came out of her
Mouth and Noftrils, only a little Froth there

was, and her Belly was lank. But, fay they, on
the other Side, that may very well be ; for, per-

haps fhe might be choak'd immediately, as foon
as fhe was in the Water ; and, fay they, you may
not wonder at That ; for if fhe went to drown
her felf, fhe would endeavour to be choak'd as

foon as fhe could ; for thofe Perfons that are

drown'd againft their own Confent do fwallow a

great deal of Water, but thofe that drown them-
felves don't fwallow much Water, for they are

choak'd immediately by the Water going into

the Windpipe ; that we commonly call going the

wrong Way. The Doctors and Surgeons have
talk'd a great deal to this Purpofe, and of the Wa-
ter's going into the Lungs or the Thorax ; but un-

lefs you have more Skill in Anatomy than I, you
won't be much edified by it. I acknowledge I ne-

ver ftudied Anatomy ; but I perceive that the Do-
ctors do differ in their Notions about thefe things.

But, as to Matter of Fact, 'tis agreed to by all the

Witneffes for the King, that her Body was lank,

her Belly was thin, and there was no Sign of any
Water to be in it : They on the other Side tell

you, that her Stays was on, and fhe was ftrait-

laced, and that might occafion her Belly's being

fo fmall, and hinder the Water from going in.

Gentlemen, I was very much puzzled in my
Thoughts, and was at a Lofs to find out what
Inducement there could be to draw in Mr. Cowper,

or thefe three other Gentlemen, to commit fuch

a horrid, barbarous Murder. And, on the other

hand, I could not imagine what there fhould be
to induce this Gentlewoman, a Perfon of a plen-

tiful Fortune, and a veryfober good Reputation,

to deftroy her felf.

Now, Gentlemen, I muft confefs, the Evidence
that the Defendants have given by thefe Letters,

if you believe them to be this Gentlewoman's
Hand-writing, do feem to fortify all that Mr. Cow-
per's Witneffes have faid, concerning her being

melancholy : It might be aLove-diftraction, and
fhe might have been a virtuous Woman for all

that •, for it might be a Diftemper which came
upon her, and turn'd her Brains, and difcompos'd

her Mind, and then no Wonder at her writing

thus, in a Manner different from the reft of the

Actions of her Life. Gentlemen, you are to

confider and weigh the Evidence, and I will not

trouble you any more about that Matter.

As to thefe three other Gentlemen that came
to this Town at the Time of the laft Affizes,

what
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what there is againft them you have heard : They
talk'd at their Lodging at a ftrange rate, concer-

ning this Mrs. Sarah Stout, faying, her Bufinefs

is done, and, that there was an End of her Court-

ing-Days, and that a Friend of theirs was even

with her by this Time. What you can make of

it, That I muft leave to you •, but they were very

ftrange Expreflions ; and you are to judge, whe-

ther they were fpoken in jeft, as they pretend, or

in earneft. There was a Cord found in the

Room, and a Bundle feen there, but I know not

what to make of it. As to Mrs. Stout, there

was no Sign of any Circle about her Neck, which,

as they fay, muft have been, if ihe had been

itrangled : Some Spots there were ; but it is faid,

poflibly thofe might be occafionM by rubbing a-

gainft fome Piles or Stakes in the River. Truly,

Gentlemen, thefe three Men, by their Talking,

have given great Caufe of Sufpicion •, but whe-

ther They, or Mr. Cowper, are guilty or no, that

You are to determine. I am fenfible I have omit-

ted many Things ; but I am a little faint, and

cannot repeat any more of the Evidence.

Jury. We have taken Minutes, my Lord.
Mr.'Baron Hatfett. Well then, Gentlemen, go

together, and confider your Evidence ; and I

pray God direft you in giving your Verdict.

[Then One was /worn to keep the Jury, and in

about half an Hour, the Jury returned.]

Cl. of Arr. Gentlemen, are you all agreed in

your Verdict ?

Omnes. Yes.

Cl. of Arr. Who fhall fay for you ?

Omnes. Foreman.
CI. ofArr. Spencer Cowper, hold up thy Hand.

(Which he did.) Look upon the Prifoner, How
fay you ? Is he guilty of the Felony and Murder
whereof he ftands indicted, or not guilty ?

Foreman. Not guilty.

\In like Manner the Jury did give their Virdicl,

that John Marfon, Ellis Stevens, and Wil-
liam Rogers were Not guilty.] *

* See the Cafe of Spencer Cowper, Efq; John Marfon, Ellis Stevens, and William Rogers, Gentlem. in the State Trials,

Vol. VIII. p. 466, 467, 468, and Mrs. Stout's Cafe, 469, 470, 471, and feveral Obfervations relating to this Trial.

CLXVll. The TRIAL of Mary Butler alias Strick-

land, at the Old Bailey, for Forging a Bondof4.0000 1. in

theName ^Robert Clayton, 0£tob. 12, 1699. 11 Will. III.

Cl. of Arr.^^$$$MkRING Mary Butler to

the Bar.

[Accordingly fhe was
brought.}

Mary Butler alias

Strickland
.>
you ftand inditled by the Name of Mary

Butler alias Strickland, late of London, Widow ;

for that you endeavouring, and malicioujly intending,

to deceive and opprefs Sir Robert Clayton, Knight

and Alderman of London, the Firft Day of De-

cember, in the Seventh Year of his now Majefty's

Reign, at London aforefaid, in the Parifh of St.

Mary Woolnoth, in the Ward of Langborne, a

certain falfe Writing, fealed in Form ofa Bond, bear-

ing Date the Fourteenth Day ofApril, 1687, in the

Name of thefaid Sir Robert Clayton, for the Pay-

ment of the Penal Sum ofForty Thoufand Pounds, to be

made by the faid Sir Robert Clayton to you Mary
Butler alias Strickland, with Condition there under-

written 5 concerning, among other Things, the Pay-

ment of Twenty Thoufand Pounds, to be made to you

Mary Butler alias Strickland, after the Death of

the faid Sir Robert Clayton, by his Heirs, Execu-

tors, and Admintftrators ; falfely, knowingly, unlaw-

fully, andfubtilly did make, counterfeit and write, and

caufe to be made, counterfeited, and written : And
further, that you Mary Butler alias Strickland,

afterwards, viz. the Firft Day of'December, in the

Seventh Year aforefaid, at London aforefaid, in the

Pariftj and Ward aforefaid, a certain falfe and forg-

ed Writing, fealed in Form of a Bond, in the Name

of the faid Sir Robert Clayton, for the Payment of

the penal Sum of Forty Thoufand Pounds by the faid

Sir Robert Clayton, to you Mary Butler alias

Strickland, with Condition under-written, concern-

ing, among other Things, the Payment of Twenty

Thoufand Pounds, to be made toyou Mary Butler alias

Strickland, after the Death of the faid Sir Robert

Clayton, by his Heirs, Executors, or Adminiftrators,

as a true Bond of thefaid Sir Robert Clayton, as if

really made by him ; falfely, fubtilly, and deceitfully,

did publifh, you Mary Butler alias Strickland well

knowing the faid Writing to be falfe, forged, and

counterfeited, and not the Deed of the faid Sir Ro-
bert Clayton, to the great Damage of the faid Sir

Robert Clayton, to the evil Example of all others

in the like Cafe, offending againft the Peace of our

Sovereign Lord the King, his Crown and Dignity.

Cl. of Arr. How fay 'ft thou, Mary Butler alias

Strickland, art thou guilty of this Forgery where-

of thou ftandeft indicted, or not guilty?

Prifoner. Not guilty.

Cl. of Arr. Prifoner, look to your Challenges,

Cryer, fwear the Jury, which follow :

J u R

William Clark,

William Chriftopher,

Thomas Wharton,

George Kimble,

James Church,

John Whiftler,

y fworn.

"I {George Ludlam,

I Richard Kemble,

I J John Clarke,

• 1 Stephen Broughton,

\Jofeph Sheppard,

J iThomas Wickham.

Clerk

I
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Clerk of Arr. You of the Jury that are fworn,

]ook upon the Prifoner, and hearken to her

Caufe. She (lands indicted, &c.

Mr. Montagu. May it pleafe your Lord/hip,

and you Gentlemen of the Jury, this Indictment

does charge the Prifoner at the Bar, Mary Butler,

alias Strickland, with a Fraud and intended Cheat.

It fets forth, that the Prifoner at the Bar intending

to cheat Sir Robert Clayton, did counterfeit a cer-

tain Writing, purporting to be the Bond of Sir

Robert Clayton, for payment of Twenty Thou-

fand Pounds, and that it was to be paid to the

faid Mary Butler, alias Strickland, after the Death

of the faid Sir Robert Clayton. Likewife, that

fhe did publifh this Writing as Sir Robert Clay-

ton's Deed. To this Indictment fhe has pleaded

not guilty. If we prove the Fact, I do not que-

ftion but you will find her guilty, that fhe may
have her due Punifhment.

Mr. Str). Wright. My Lord, I am Counfel for

the King in this Caufe. You hear what fort of

Crime it is that is charged on the Prifoner. It is

for Forging a Bond of no lefs Penalty than Forty

Thou find Pounds, for the Payment of Twenty
Thoufand Pounds. This is made in theName ofSir

Robert Clayton, and the TwentyThou land Pounds
were to be paid a little after his own Death, by his

Executors or Adminiflxators : And that in the

mean time Twelve Hundred Pounds a Year were

to be paid for the Intereft of this Sum. But, my
Lord, the Prifoner did not reft here, (a fecond

Contrivance will be opened to you.) That which
fhe is now charged with, is the Forging of a Bond
of the Penalty of Forty Thoufand Pounds.

My Lord, the Prifoner for fome Years had a

great Intimacy with a great Peer, the late Duke of
Buckingham. And fhe either had, or pretended to

have, a Bond from him for FiveThoufand Pounds,
payable to herfelf after his Death, and an Annual
Intereft in the mean time, till the Principal was
paid. Sir Robert Clayton being a Truftee of the

Duke's Eftate for the Payment of his Debts, the

Prifoner came frequently to Sir Robert Clayton, to

follicit his Favour and Intereft for the Payment of
this Debt. On this Account fhe infinuated her
felf into his Company and into his Family.
Sometimes fhe pretended to be a great Penitent,

and that fhe was forry for the Converfation fhe

had with the Duke •, that her own Relations were
Papifts, and if fhe fbould go to them, they would
fend her into a Nunnery. All which was but
counterfeit, and in order to win upon Sir Robert
Clayton ; and he finding fhe was an ill Woman,
notwithftandingall her Pretences, heat laft, about
twelve Years ago, forbid her his Houfe, and fince

that fhe never was there.

About the Year 1695, Sir Robert Clayton had
fome private Intimation given him, that the Pri-
foner had a great Demand on him, no lefs than
Twenty Thoufand Pounds. Upon this Sir Robert
Clayton took the beft Courfe he could to find it

out, and exhibited a Bill in Chancery againft her,
and fome of her Accomplices, to difcover whe-
ther they had any Pretences upon him or his Eftate.
To this Bill the Prifoner put in an Anfwer, that
fhe had no Claim or Demand againft him upon
any Account whatfoever. While this was in A-
gitation, the Prifoner came to Mr. Woodward, an
Attorney of this City, and brought him a Writ-
ing, purporting a Bond, with the .Name Robert
Clayton fubferibed to it, fealed and attefted by
Vol. V.
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four WitnefTes, as the Bond of Sir Robert Clayton,

and told Mr. Woodward, " That Bond w\is given
" to her by Sir Robert Clayton, upon fome good
" Confederations ; but it having taken Air, fome
" Uneafinefs had rifen about it in Sir Robert Clay-
" tori's Family ; and (as fhe pretended) upon this

" Account he had exhibited a Bill in Equity
" againft her, therefore this Bond muft be deli-

" vered up ; and Sir Robert had promifed to
" give her a new Bond for Twenty Thoufmd
" Pounds, and that all the Money in Arrears for
" Intereft, was to be turned to Principal, and
" put into the new Bond: But this was to bedone
" very privately, fo as not to be known by any
" of Sir Robert Clayton's Family, and therefore
" none of his Servants were to be privy to it."

Thereupon fhe gives to Mr. Wcodvjard the Bond,
defiring him to make a new Bond by it, and to

turn all the Intereft that was due into Principal.

Upon this Mr. Woodward made her a Bond of the

Penalty of Fifty-four Thoufand Pounds, condi-

tioned for Payment of Twenty-feven Thoufand
Pounds after Sir Robert Clayton's Death, and In-

tereft in the mean time. This Bond fhe took a-

way with her, and likewife the firft Bond •, but
what fhe did with them fince, we are not privy to.

And a great Charge fhe laid upon NLi\ Woodward,
to carry it with all poffible Privacy, that no No-
tice might be taken by Sir Robert's Family.

Some few Months ago there was another Inti-

mation fent to Sir Robert Clayton, that this Gen-
tlewoman pretended to have a great Claim upon
him of a great Sum of Money that was to be paid
her, either at prefent, or after his Death ; and
that Mr. Woodward made the Bond, and he could
give an Account of it. Upon this Sir Robert Clay,

ton fent to Mr. Woodward, who, like a very honeft
Man, told the whole Bufinefs, in what manner
it was the Prifoner came to him, and how he
came to make the Bond •, and that he wasdefired
to be filent in it, Sir Robert Clayton having defired

this Bond fhould be made out of his own Houfe,
that none of his Family might take notice of it.

Sir Robert Clayton having this notice, and finding

from Mr. Woodward, the Prifoner had taken this

Courfe to carry on this Defign to charge hisEftate,

he got a Warrant from the Lord Chief- Juftice to
have her before him, to be examined before his

Lordfhip. Where being brought, fhe upon her
Examination, has confefk'd the whole Matter,
her having the firft Bond, and where it was made.
What is become of the latter Bond, we cannot
get out of her, nor whether fhe ever affixed the
Name of Sir Robert Clayton to that. But we will

produce credible WitnefTes to prove her guilty of
Forging the firft Bond for the Payment of Twenty
Thoufand Pounds ; and that it had the Name
and Seal of Sir Robert Clayton affixed to it, and
that fhe affirmed it to be a good Bond, well exe-

cuted by Sir Robert Clayton, and that there was
Intereft due upon it from Sir Robert Clayton, and
that the Intereft was in the fecond Bond to be
turned into Principal. We will call WitnefTes to

prove this, and then I hope fhe fnall have fuch
Punifhment as ihe deferves.

Mr. Northey. My Lord, what the Nature ofour
Evidence will be, I fhall inform you. It cannot
be expected from us to produce the Bond, for that

fhe carried away from Mr. Woodward, fo that we
cannot give the Writing itfelf in Evidence -, but,

if fhe infift on it, we hope fhe will oroduce the

H h Bond
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Bond. We have the Copy (taken by Mr. Wood-

ward) of the firft Bond, which he had from her,

that he might draw the Second Bond by it. But

we can prove from thatwhich agrees with our Re-

cord, that fhe affirmed, that the firft Bond that fhe

produced was Sir Robert Clayton's: That that Bond

which fhe produced, of which this is the Copy,

fhe affirmed to be Sir Robert Clayton's, Deed. We
fhall do that, and afterwards prove her publifhing

it ; for our Indictment is againft her for Forging

a Bond, and publifhing that forged Bond, know-

ing it to be fuch, and clofe all with her own Con-

feffion. And, my Lord, there is this to fhew

there could be nothing in the Bond •, that from the

Time fhe pretended to have this Bond, when fhe

was to have Twelve Hundred Pounds aYear, fhe

remained a Prifoner all that Time, and got her

felf out by fwearing fhe was not worth Five

Pounds in all the World. Call Mr. Woodward.

(Who appeared, and was [worn.)

Mr. Ser]. Wright. Mr. Woodward, you hear

what the Charge is ; pray give an Account of

what you know in reference to it.

Mr. Woodward. My Lord, Mrs. Butler has been

my Client many Years. About two or threeYears

ago, more or lefs, Mrs. Butler came to me, and

brought me a Bond •, fhe gave it me to perufe, and

told me another muft be drawn by it. When I

had perufed the Bond, I found it was figned Ro-

bert Clayton, and fourWitneffes Names let to the

Bond. It was a Bond of the Penalty, as I remem-

ber, of Forty Thoufand Pounds, and I think it was

in the Year 1687, for to pay, I think, Twelve
Hundred Pounds a Year, by four quarterly Pay-

ments yearly, during Sir Robert Clayton's Life, and

Twenty Thoufand Pounds within fix Months af-

ter his Death. There were fome other Things in

that Bond, which will appear by the Copy, which

indeed I did take ; for Mrs. Butler defired it

might be a Secret, being of a very great Concern.

And I afked her why fuch a Bond mould be given.

I thought it muft be great Generofity, and not

for Money lent. But fhe told me the Forty

Thoufand Pound Bond was to be delivered up to

Sir Robert. I afked her why, fince fhe had it,

fhe did not keep it ? fhe faid, that he would give

her another Bond. She told me it had taken Air,

and my Lady Clayton had fome Difquiet about it

;

and for my Lady's Satisfaction, a Bill in Chancery

was exhibited againft her, to which fhe was to put

in her Anfwer, and thereby difclaim any fort of

Bond, or Intereft, or any Pretence that fhe had
upon Sir Robert Clayvon.

Mr. Serj. Wright. She told you this her felf?

Mr. Woodward. Yes ; and when fhe gave me
the Bond, fhe told me it was Sir Robert Clayton's

Bond, or to that Purpofe. But there being about

nine or ten Years Arrears of Intereft, fhe defired

me to caft up the Intereft that was in Arrear, and
that it might be put to the Principal in the

new Bond, faying, that Sir Robert would give

her a Bond for the Whole together.

Mr. Serj. Wright. Was the whole Intereft pre-

tended to be in Arrear ?

Mr. Woodward. I cannot fay, all the Intereft.

Mr. Serj. Wright. ~H.ov/ did you compute it, from
the Date of the Bond, or from what fhe told you ?

Mr.Woodward. She faid fhe had received fome
Money, and I computed the reft, rather under than

over, and fo made the Intereft to come to Seven
Thoufand Pounds (the Intereft payable by the

Bond being Twelve Hundred Pounds a Year.)

Whereupon fhe defired I would draw a "Bond for

V. 1 1 Will. III.

it my felf ; and accordingly fhe left the firft Bond
with me. I took fome Time, and drew it ; and
made the Penalty thereof Fifty- four Thoufand
Pounds, conditioned for the Payment of Twenty-
feven Thoufand Pounds. And it was to be made
in the fame Nature as the former was, in refpect

of the Principal, and in the mean time to con-
tinue the Payment of the Intereft yearly, by Dro-
portionable Quarterly Payments.

Mr. Montagu. What Difcourfe had you with
her about it ?

Mr. Woodward. I did draw a Bond, and did take
!

Notice,That whereas Sir Robert Clayton had o-iven

her this Bond of Forty Thoufand Pounds, and at

his Requeft, fhe had delivered it up to him ; and
upon an Account ftated, there did remain Seven :

Thoufand Pounds in Arrears for Intereft, which
in all amounted to Seven and Twenty Thoufand
Pounds, or thereabouts ; when I gave it her, I

faid, it is a very great Sum, it concerns you to

have Witneffes of Credit, for no body will be-

lieve Sir Robert Clayton did give you this Bond,
efpecially after his Death, unlefs it be very well

attefted. I told her, if fhe pleafed, I would go and
be a Witnefs for her to fee it executed. So fhe went
away. And when fhe came to me again, fhe told

me, that Sir Robert knew me very well, but did

not think fit to have me for a Witnefs. I anfwer-

ed, I do not care ; but it being a very great Sum,
take care it be well executed. I gave her both

the Bonds, and from that Time heard no more
of it till about two Months fince.

Mr.Northey.Was thereanybody came to difcourfe

with you ofmaking a new Bond, befides her felf?

Mr. Woodward. Not that I know of, I do not

remember any. It was an extraordinary Sum, I

did take a Copy of the Bond.

Mr. Northey. Have you it here ?

Mr. Woodward. Yes, I have it here.

Mr. Northey. He fwears he took a Copy of it,

and delivered it to the Prifoner again. Wedefire
it may be read.

Mr. Mallet. Is it a true Copy ?

Mr. Woodward. I cannot fay I examined it

Mr. Northey. Did you write it from the Bond?
Mr. Woodward. I did.

Mr. Northey. Do you believe it is a true Copy ?

Mr. Woodward. I believe it is. The Reafon why
I did not examine it, was becaufe it was to be

a Secret.

Mr. Mallet. Do you look upon your felf to be

infallible ?

Mr. Serj. Wright. Had you any Direction

from the Prifoner to take a Copy ?

Mr. Woodward. I cannot fay that.

L. C. J. Holt. Why did you write it out, for

your Direction to draw the new Bond ?

Mr. Woodward. I did write it out, becaufe it is

a fpecial Condition, more than is ufual in Bonds:

for it is expreffed, that there fhculd be no Pro-

fecution againft her, by Sir Robert Clayton, or his

Executors, either at Law or in Equity, for the;

20000/. or the Intereft, or to do any Act to ob-

ftruct her in receiving the fame.

L.C.J. Holt. When did you take a Copy of it!

Mr. Woodward. At the fame time, and before )

returned it.

L.C.J. Holt. Did you make the new Bond b)

this Copy, or by the former Bond ?

Mr. Woodward. Very likely I might ufe both

L. C.J.Holt. Did you keep them both ?

Mr. Woodward. I did keep 'em both by me til

I deliver'd the new Bond. Mr
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Mr. Serj . Wright. Is the Copy your own Hand-

writing ?

Mr. Woodward. Yes.

Mr. Montagu. What did you take it from?

Mr. Woodward. From the Original.

Mr. Wright. And do you take that to be a true

Copy ?

Mr. Woodward. I believe it is a true Copy.

Mr. Hall. Did you read it over at that Time?

Mr. Woodward. I did read it over.

L. C J.
Holt. Did you write it ?

Mr. Woodward. I did write it.

Mr. Mallet. And did you examine it afterward?

Mr. Woodward. No, I did not examine it, it was

not to be taken Notice of.

Mr. Hall. Can you fay you read it carefully over

at that Time?
Mr. Cutis. It may not be the very fame Bond,

if he did not examine it by the Original, fign'd

by Sir Robert Clayton.

Mr. Northey. They may Ihew the Bond.

Mr. Mallet. Did the Prifoner bring the Bond

to you, of which this is the Copy, and tell you

This was her Bond ?

Mr. Northey. We will prove it by her own Con-

feffion.

Mr. Mallet. If it be not the fame Bond, fhe can-

not be convicted.

Mr. Northey. No doubt of it.

Mr. Serj. Wright. Produce the Copy ; and, if

your Lordlhip pleafe, it may be read.

L.C. J. Holt. Let it be read.

NOverint Univerjiper prefentes me Rober-

tum Clayton, Militem £s? Decurionem

Anglice, Kt. £f? Alderman de London, teneri

t£ firmiter obligari Mary Butler alias Strick-

land, de South-ftreet in Parochia de Edmon-
ton, in Comitatu Middlefex, vidue, Quadra-
gintamille libris bone fs? legalis monet* Anglie,

folvend' eidem Mary Butler alias Strickland,

out fuo certo Attornat' Executor' vel Admini-

ftrator' fuis, ad quam quidem folutionem bene

& fideliterfaciendam obligo me, heredes,Execu-

tores & Adminiftratores meos, firmiter per pre-

fin.'es. Sigillat' dat' decimo quarto die Aprilis,

Anno Regni Domini noftri Jacobi Secundi,

Dei Gratia Anglie, &V. Regis, tertio, Amioq\

Domini 1687.

TH E Condition of this Obligation is fuch,

that if the above bounden Sir Rober^jgyton,

orhis Affigns, do, and fhallwell and truly pay, or

caufe to be paid unto the above- named Mary But-
ler alias Strickland, her Executors, Adminiftrators,

or Affigns, or any of them, yearly and every Year,
during the Term of his natural Life, the full and
juft Sum of 1200 /. of lawful Money of England,

by four equal Quarterly Payments, being the juft

and legal Intereit, to grow due of and for the

Principal Sum of Twenty thoufand Pounds here-

in after-mention'd, in Manner and Form follow-
ing ; that is to fay, 300 /. on the 1 4th of July
next enfuing the Date of thefe Prefents; 300 /.

on the 14th of OcJobemext coming ; 300 /. on the
14th of January, which final 1 be in the Year of our
Lord 1688, and 300/. on the 14th of April fol-

lowing ; and fo on every the faid 14th Day of
the faid Months in every Year, one next, and con-
fequently coming after another, the like Sum of
300/. during the Time and Term of the natural

Vol. V.

*3S
Life of the faid Sir Robert Clayton : And alfo, if

the Heirs, Executors, and Adminiftrators of the

faid Sir Robert Clayton do, and fhall, on or before

the End and Expiration of Six Months next after

the Death or Deceafe of him the faid Sir Robert

Clayton, not only well and truly pay, or caufe to

be paid, unto the faid Mary Butler alias Strickland,

her Executors, Adminiftrators, or Affigns, the full

and juft Sum of Twenty thoufand Pounds of law-

ful Money of England, above exprefs'd •, but alfo

all fuch Intereft thereof, after the Rate aforefaid,

as fhall be in arrear and unpaid at the Death of

the aforefaid Sir Robert Clayton, and alfo all fuch

as fhall grow due to be paid for the fame, for fo

long time of the faid Six Months as the faid Sum
of Twenty thoufand Pounds fhall be unfatisfied

and unpaid after the Death or Deceafe of the faid

Sir Robert Clayton, without Coven, Fraud, or De-
ceit ; nor fhall not commence any Suit, either in

Law or Equity, againft the faid Mary Butler alias

Strickland, her Heirs, Executors, or Adminiftra-

tors, for, concerning, or in refpect of the faid

Twenty thoufand Pounds and Intereft, or any Part

thereofj and fhall not do any Act or Thing to

obftruct, moleft, or hinder her, them, or any of

them, from receiving, having, or enjoying the

fame ; then this Obligation to be void, and of

none effect, or elfe to remain in full Force.

Robert Clayton.

Seal'd and delivered in

the Prefence of us,

J. Pennington,

Edw. Spencer,

John Hebden,

Eliz. Rivers.

Mr. Serj. Wright. Did the Prifoner bring you the

Bond, of which this is a Copy, as a true Bond ?

Mr. Woodward. Yes, my Lord.

Mr. Serj. Wright. I afk you this, Had you a

Charge from her to keep this Matter fecret ?

Mr. Woodward. Yes ; and that I would write

the Bond with my own Hand.
Mr. Serj. Wright. She giving you this Charge*

how came this Matter to be known then ?

Mr. Woodward. Mr. Nicholas Baker came to me
from Sir Robert Clayton, and afk'd me if I did not
know the Prifoner, and particularlyaboutaBond,

and whether I did not make one for her. It was
not in my Memory at firft, till further Difcourfe

occafion'd me to remember it ; and I told him, that

I did do fome Bufinefs for her. He told me Sir

Robert Clayton had fome Information given him,
that there was fuch a Bond drawn by me: Then
I told him, I did remember there was fuch a Bond
brought to me, and that I had made a Bond for

Mrs. Butler, and had taken a Copy ofthe firft Bond,
which I had by me-, and alfo of the fecond Bond, in

which I had left out a material Word in the Obli-

gation, and was fain to write it over again, and
had the firft Draught by me till about a Month
before that Time, when meeting with it among
my Papers, I threw it into the Fire in my Clofet,

but this Copy did remain by me.

Mr. Hall. You fay this Copy is all your own
Hand-writing?
Mr. Woodward. Yes, it is.

Mr. Hall. Was it Seal'd or Cancell'd ?

Mr. Woodward. Noj 'twas Seal'd, I am very

pofitive.

H h 2 Mr.
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Mr. Hall. Are you pofitive the Seal was on it

at that Time ?

Mr. Woodward. Yes, Sir.

Mr. Mallet. Did fhe tell you that Bond was to

be cancell'd ?

Mr. Woodward. She told me, fhe was to deliver

up that Bond to Sir Robert Clayton ; and, that he

would give her another inftead of it.

Mr. Mallet. Was the Bond then deliver'd up or

no?

Mr. Woodward. I cannot fay fhe did ?

Mr. Cutis. Did you never hear any Bill in

Chancery ? To what End was this Bond deliver'd

to you ? For what Reafon ?

Mr. Woodward. I afk'd her why the Bond was to

be deliver'd up, and fhe told me, There was fome
Uneafinefs in the Family, and my Lady Clayton

had got the Air of it ; and therefore, to fatisfy

her, there was a Bill preferr'd againfl her in Chan-

cery, and fhe was to put in her Anfwer ; and, that

he would give her another Bond, and that was to

be deliver'd up.

Mr. Northey. We have other Witneffes to prove

the Forging of it. Call Mr. Baker. {Who ap-

pear*d and was /worn.)
Mr, Serj . Wright. Mr. Baker, were you prefent

when the Prifoner Mrs. Butler was before my Lord

Chief- Juftice concerning this Bond? Look on that

Copy.
Mr. Baker. I was prefent at my Lord Chief-

Juftice's Chamber, when the Prifoner was brought

before his Lordfhip ; and fhe did there acknow-

ledge, that the Bond, of which fhe was accus'd,

fhe had order'd to be made.

Mr. Ser j. Wright. Was that the Bond in queftion ?

Mr. Baker. Yes, fhe did confefs fhe caufed Sir

Robert Clayton's Name to be fet to it, and the Wit-
neffes Names •, and, that it was done by one Mr.
Lewkar, a Scrivener in Bilhopfgatejlreet.

Mr. Ser*]. Wright. She faid fo ?.

Mr. Baker. Yes, Sir.

Mr. Hall. Did fhe confefs it ? Where was it ?

Mr. Baker. At my Lord Chief- Juftice's Cham-
ber -, fhe confefs'd it was her own Act, fhe caufed

it to be made, and directed the Scrivener to fet

Sir Robert Clayton's, Name, and the Witneffes

Names to it.

Mr. Mallet. Was there not at that Time aDif-

courfe of a Bond that fhe had on the late Duke of

Buckingham ?

Mr. Baker. I cannot be pofitive in that •, but this

was the Fact fhe was charg'd with, and fhe did

confefs that fhe caufed it to be done, and, that

thePerfonsas Witneffes were innocent of it, and,

that fhe did direct Mr. Lewkar to fet Sir Robert

Clayton's Name to it.

Mr. Hall. How do you know This is the very

fame Bond ?

Mr. Baker. Mr. Woodward fhew' d me this very

Bond when I went to him from Sir Robert Clayton,

to know whether he was acquainted with the Pri-

foner ; who, after fome Difcourfe with him relating

to this Bond, very frankly and ingenuoufly told

me the whole Matter of Fact, as he has done here.

Mr. Mallet. But we afk you about her Confef-

fion ; Did you fhew her that Copy ? Did fhe

confefs that ?

L. C. J. Holt. What was the Difcourfe of at

that Time ?

Mr. Baker. It wasabout the Bond of Forty thou-

fand Pounds, with which fhe was charg'd before

your Lordfhip, to have counterfeited.

Mr. Northey. Did he give an Account then of I

this Bond ?

Mr. Baker. Yes, Mr. Woodward produced this I

Copybefore my Lord Chief-Juftice, and fhe own'd
I

fhe had order'd Mr. Lewkar to make it, and to
put Sir Robert Clayton's Name to it.

My. Ser]. Wright. Now, my Lord, we will fhew
you, that fhe is going on ftill, and than very lately !

fhe has own'd it, and that fhe is going about to
make the Bond of 50000/. a very good Bond.

Mr. Mallet. When it is in Queftion, you may
then invalidate it.

Mr.Serj. Wright. Mr. Woodward has told you
he did make the Bond of 54000 /. but, I think, we
have no need of it.

Mr. Hall. They have fail'd in the Indictment, fo !

that it can't be fupported by this Bond ; it fhould
be laid fpecially, according to the Condition ofthe
Bond to be paid ; for it is a Bond of Forty thou-

i

fand Pounds, to be paid by his Heirs after his

Death Twenty thoufand Pounds. Now the Bond,
whereoftthey produce a Copy, is of other Things.

Mr. Northey. It is for the fame.

Mr. Hall. It is a different Thing.
L. C. J. Holt. Not at all.

Mr. Mallet. It is laid in the Indictment, to be]

paid by Sir Robert Clayton : In the Bond 'tis faid,

it is not to be paid till after his Death.

Mr. Serj. Wright. 'Tis laid in the Indictment,

that the Bond was of the Penalty of Forty thou-

fand Pounds to be paid by Sir Robert Clayton, with

Condition thereto under-wricten, concerning, a-

mong other Things, the Payment of Twenty
thoufand Pounds to the Prifoner, after the Death
of Sir Robert Clayton, by his Executors.

L. C. J.Holt. Let your Exceptions proceed from

the Indictment ; it is to be paid after the Death of

Sir Robert by his Executors.

Mr. Serj. Wright. Have you any more to fay for*

your felves ?

. Mr. Hall. We have a great many Witneffes here

to prove her Reputation. 'Tis a ftrange Thing
any one fhould go to forge a Bond on fuch an

eminent Perfon.

L C. J. Holt. It is ftrange indeed •, but the Que-

ftion is, whether it be true.

Mr. Hall. Her Confeffion is prov'd bjMr.Ba-
ker, but we have may Witneffes as to her Repu-

tion.

Mr. Mallet. This Bond is not in the Indictment.

The Bond of Forty thoufand Pounds is feveraf

Yearg^ce. Now there are two Bonds. Now that

of Fifty four thoufand Pounds is not in this In-;

dictment, and this of Forty thoufand Pounds is

feveral Years fince that it was fhewn to him. It

is ftrange he fhould be fo very exact, and yet did

not examine it. And probably he might miftake

in the Copy, and it may not be the very Bond in

the Indictment. Now, as to Mr. Baker, 'tis true,

we have a Bond of Five thoufand Pounds from

the Duke of Buckingham^ and we are filing Sir #0-

bert Clayton for this Money, and hope to have it,

now after fo many Years. And Sir Robert Clayton

did prefer a Bill in Chancery againft us, and we in

Anfwer did difclaim having any fuch Bond. Andi

now, when we are like to have a Decree for this

Sum againft the Truftee of the Duke of Bucking-

ham's Eftate, he comes and would take off our

;

Credit in this Matter. We did, in the Year 1695,

difclaim any fuch Bond.

Mr. Northey. Then you do admit that fhe own'd

the Bond. [Then her Witneffes were call'd.]

Mr.
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Mr. Mallet. Mr. Glover, do you know Mrs.

Mr. Glover. Yes.

Mr. Mallet. Give an Account of what you

know, as to her Reputation.

Glover. I have known her fifteen or fixteen

Years. All that I know of her is fair and clear.

L. C. J.
Holt. Where do you live ?

Glover. In Red Lyon-ftreet.

L. C. J. Holt. What Profeffion are you of ?

Glover. I belonged to Lincoln's-Inn.

L. C. J. Holt. A Gentleman of Lincoln's-Inn.

Glover. I was brought up at theUniverfity, but

have not refided there lately.

L. C J. Holt. How do you live ? Are you a

Houfe-keeper ?

Glover. I live privately at prefent.

L. C. J. Holt. Who knows you ?

Glover. I cannot tell who knows me here. I

believe Mr. Nortbey does.

Mr. Nor.'bey. I do not intend to give any Cha-

racter of you, I do not ufe to give Characters of

my Clients.

L. C J. Holt. How long have you lived in Red

Lyon-ftreet ?

Glover. Ten or Eleven Years.

Mr. Mallet. How did (he live ?

Glover. I knew her live in ~Devonjhire~Square very

reputably, I always thought fo.

Mr. Serj. Wright. Had fhe any Eftate of her

own ?

Glover. I cannot fay fo certainly •, it was thought

fo. She paid every body very punctually.

Mr. Hall. Acquaint my Lord how long you have

known her, and whether you think fhe would be

guilty of fuch' a Forgery.

Glover. I have known her fourteen or fifteen

Years. I cannot believe fhe would.

Mr. Montagu. Have you heard the Evidence ?

Glover. Yes.

Mr. Montagu. What do you think of it then ?

Glover. I know not what to think.

Mr. Montagu. Do you think fhe would confefs

her felf guilty of a Forgery, if fhe were not?

Glover. I cannot tell what to fay to that. I

fuppofe no Body would confefs, if they were not

guilty.

Mr.Serj Wright. Do you know one Hebdon ?

Glover. I know Hebdon.

Mr. Serj. Wright. He is a Witnefs to the Bond.

Was he Sir John Hebdon' % Son ?

Glover. I can give no Account of that, but he

has had a very honourable Character.

Mrs. Rodum called, and appeared.

Mr. Hall. Mrs. Rodum,do you know Mrs. Butler?

Rodum. Yes.

Mr Hall. Plow long have you known her ?

Rodum. Five or Six Years.

Mr. Hall. Whatdoyou know of her Character?

Rodum. I am the Widow of one of them that

k'fll'd one another by the Temple. I never knew of

any Bond, nor ever heard her lay claim to any fuch

Bond. She lived in good Reputation. She was
in my Ploufe when my Hufband was killed. She
lived in my Houfe about a Year ; I never heard

fhe made any fuch Pretention. She liv'd honeftly

and decently. She owes me upwards of threehun-

dred Pounds.

L. C. J. Holt. For what? How came fhe to

owe you three hundred Pounds ?
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Rodum. I kept a Shop in the Exchange, and my
Hufband was a Broker. She owed it me partly

for Goods out of my Shop, and partly for Goods
out of Scotland. He was killed about half a Year
ago, and I have kept the Shop ftill. About three

or four Months ago fhe left me, and I never heard
of any Bond.

Mr. Serj. Wright. Did you never hear of a Bill

in Chancery againft her ?

Rodum. No, Sir.

Mr. Mallet. Did you hear of any Money that

was due to her from the Duke of Buckingham?
Rodum. I was told fhe was fuing Sir Robert

Clayton for Money that was to be paid her on the

Duke of Buckingham's Account, and upon the

Credit of that I trufted her.

Shaw called.

Mr. Hall. How long have you known Mr?. But-

ler ?

Shaw. About fixteen Years.

Mr. Hall. Do you think fhe would forge a

Bond ?

Shaw. Indeed I cannot give an Account of that.

Mr. Hall. How has fhe behaved her felf?

Shaw. I never knew her guilty of any Rudenefs.

Mr.Serj Wright. Put up moreWitneffes, if you
have any ?

Mr. Hall. We have done.

L. C. J.
Holt. Mrs. Butler, will you fay any

Thing for your felf?

Mrs. Butler. I am altogether innocent in the

Matter, I never wrong'd bir Robert Clayton, nor

any Body elfe, in my Life.

L. C. J. Holt. Gentlemen of the Jury, This
Is/Irs. Butler, 3.1'ia.s Strickland, ftands indicted for for-

ging a Bond in the Name of Sir Robert Clayton, in

the Penalty of Forty thoufand Pounds, the Con-
dition for the Payment of Twenty thoufand

Pounds, among other Things, within fix Months
after the Death of Sir Robert Clayton. And alio,

That fhe did publifh this Bond as the true Bond
of Sir Robert Clayton. You have heard what Evi-

dence has been given, to prove her guilty of this

Forgery, and the Publication of it.

It feems, fome Time fince, as is proved to you
by Mr. Woodward, this Gentlewoman came to him
with thisBond of Forty thoufand Pounds. And ic

was upon this Account, as fhe faid : To wit, Sir

Robert Clayton having given her this Bond, it had
taken Air, and was come to the Lady Clayton's

Ear ; which occafioned fome Difference between

Sir Robert Clayton and his Lady. She faid, That
this Bond, by Direction from Sir Robert, was to

be deliver'd up to him to be cancell'd •, and that

Sir Robert Clayton had engaged to enter into a new
Bond in the Penalty of Fifty four thoufand Pounds,
for the Payment of Twenty fix thoufand Pounds
(there being at that Time fuppofed an Arrear of
Intereft for Twenty thoufind Pounds) payable after

Sir Robert's Death, and Intereft in the mean Time.
She delivered this Bond to Mr. Woodward. He
takes a Copy of it, which is produced and read.

Andfo, according to her Direction, Mr. Woodward
does draw another Bond, with the Penalty of Fifty

four thoufand Pounds. And fhe then told Mr.Wood-
ward Sir Robert would feal this Bond upon the De-
livery up of the Bond of Forty thoufand Pounds.

Mr. Woodward having confidered, that it was
n extraordinary Sum for Sir Robert to engage

himfelf in, and he being a very confiderable

Man,
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Man, he advifed her to have this new Bond
well attefted; and to be fure to get WitnefTes of
unqueftionable Credit to fee it executed. And
thereupon heofFered himfelf to go with her to Sir

Robert , to be a Witnefs to this new Bond. No,
faysfhe, Sir Robert is not willing that this fhould

be known ; you are not a proper Perfon to be a

Witnefs to it ; therefore, fays fhe, I will get fome
other WitnefTes to atteft it. Whereupon he gives

her this firft Bond for Forty thoufand Pounds,

which fhe brought to him, for the Payment of

Twenty thoufand Pounds, and gave her alfo the

Draught of the new Bond. He fays, this Bond
that fhe brought to him was attefted by four Wit-
nefTes. Sir Robert^ it feems, upon her Anfwer in

Chancery, not imagining any Thing of this, fhe

having difclaimed in Chancery the having of any ;

fome Time after he had heard a Report as if fhe

was fetting up of a new Bond , and that Mr. Wood-
wardcould give an Account of it. Wherefore he

fends Mr. Baker to Mr. Woodward, who gave him
the fame Account that he has done here. Then
Sir Robert makes a Complaint, and has her brought

before me ; and there was Mr. Woodward with this

Copy. And this was objected to her, as iffhe had

forged this Bond. And it feems, when fhe was

there under Examination, and is proved to you by
Mr. Baker, fhe did plainly confefs, that fhe had

forged this Bond ofForty thoufand Pounds, and

that fhe had procured one Lewkar to do it for her,

who fet Sir Robert's Name to it ; and faid, that the

WitnefTes,, whofe Names were fet to it, were in-

nocent, and knew nothing of the Matter.

Now what is faid for her on the other Side ?

They bring fome Perfons for her, that fay they

have known her. One, that fays he belonged to

Lincoln's-Inn, and had been acquainted with her

fourteenor fifteen Years, and did look upon her as

a civil Woman ; and for his Part, he does not be-

lieve fhe would be guilty of fuch a Forgery. An-
other, who is a Woman, fays, fhe has known her

fome Time, and fhe fays, fhehastrufted her much,

and did never hear her fay any Thing of this Bond

,

but fhe behaved her felf civilly, and fhe took" her
to be a veryfober Perfon. Another Witnefs fays,

fhe look'd on her to be a very honeft Perfon.

This is the Sum of the Evidence.

There is a very ftrong Evidence to induce you
to believe that fhe did forge the Bond. Such a
Bond fhe had, that is plain. She does give no Ac-
count what is become of it ; and fhe does not
fhew any manner of Pretence of having fo much
Money from Sir Robert Clayton due to her; fhe does
not make it appear why Sir Robert fhould give her
a Bond upon any Account. Now for any to fay

that they knew her, and they do not believe fhe

would forge a Bond, thatis no Evidence •, no Body
ought to believe 111 of Mrs. Butler, or any one elfe,

unlefs it be made to appear. But the Queftion
is not, what they do believe ; but whether the

Matter be not proved to you to your Satisfaction,

that fhe has forged this Bond ? And if you are

fatisfied that fhe did forge it, you ought to

find her guilty ; and if you do not believe the
Evidence to be fatisfaclory, you ought to acquit

her.

Then the Jury withdrew, and being returned, gave
their Verdicl as follows.

CI. of Arr. Are you agreed of your Verdict ?

Jury. Yes.

CI. of Arr. Who fhall fay for you ?

Jury. Foreman.

CI. of Arr. Bring Mary Butler to the Bar.

How fay ye ? Is the Prifoner at the Bar guilty of
the Forgery whereof fhe flands indicted, or not
guilty ?

Foreman. Guilty.

The Judgment which the Court pronounced againji

her was, That fhe fhould pay a Fine of Five

hundred Pounds to the King, and continue in

Prifon tillfhe paid it.

CLXV. Tk
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CLXVIII. The Proceedings in Parliament upon the Bill ^Di-
vorce between His Grace the Duke of Norfolk and the

Lady Mary Mordant, February and March, 1 669=

12 Will. III.*
v 1 z.

I. The Journal of the Houfe of Lords, together with the B 1 l l.

II. The Depofitions before their Lordships.

III. The Examination and Evidence of the D u k e'j Witneffes.

IV. The State of the Cafe on both Sides.

V. Bifhop CoufensV Argument, proving that Adultery caufes a Diffolution

of Marriage.

VI. The Pleadings of the Learned Council, before the Honourable Houfe of

Commons and the Committee, with other Matters thereto relating.

Die Jovis 15 February, 1699.

PON Reading the Petition of

Henry Duke of Norfolk, praying

Leave to bring in a Bill to dif-

folve his Marriage with the Lady
Mary Mordant, and to enable him
to Marry again ; he having cer-

tain Proof of his Wife's living in

Adultery with Sir John Germaine : It is ordered

by the Lords Spiritual and Temporal in Parlia-

ment affembled, That the faid Petition fhall be

taken into Consideration To-morrow, at Eleven

of the Clock, and all the Lords fummon'd to

attend.

Die Veneris 16 February, 1699.

After reading the Order for refuming theCon-

fideration of the Duke of Norfolk's Petition, and

Debate thereupon -,

Hodie prima vice letla eft billa, entitled, An Act

to diflblve the Duke of Norfolk's Marriage with

the Lady Mary Mordant, and to enable him to

Marry again. In the Words following,

Humbly fheweth, and complainelh toTour moft Ex-

cellent Majefty, your true andfaithful Subjetl Henry

Duke of Norfolk, and Earl-Marfhal of England,

'That he did,fome Tears finee, marry the Lady Mary
Mordant, his now Wife ; and, that floe hath, for di-

vers Tears, lived in Separationfrom thefaid Subjetl,

and hath had unlawfulFamiliarity and adulterous Con-

verfationwith SirJohn Germaine, Bar. and is guilty

cfAdultery on her part, and hath broken the Bond of

Matrimony. Forafmuch therefore as yourfaid Subjetl

hath no Iffue, nor can hopefor any other thanfpurious

Ijfue tofucceed him in his Honours, Dignities, and E-
ftate, unlefs the faid Marriage be declaf'd void, and

annuWd byParliament , andyourfaid Subjetl be enabled

to marry any other Woman. May it pleafe Tour moft

Excellent Majefty, out ofyour Princely Goodnefs and

Compaffion toyourfaid Sidjitl's Milfortune an I Cala-

mity, andfor thefuture Support and Comfort of himfelf

and Family, that it maybe enatled: And be it enacled

by the King's moft Excellent Majefty, by and with the

Advice and Confent oftheLords SpiritualandTemporal,

andofthe Commons in thisprefentParliament affembled,

and by the Authority of thefame, That thefaid Bond of

Matrimony being violated and broken by the manifeji

openAdultery ofthefaidLadyMavyMordanz^Be, and

is hereby enatled, declared, and adjudged to be from
henceforthwholly diffolved, annulled,vacated* andmade
void to all Intents, Conjlrutlions, and Purpofes •whatfo-

ever : And, that it fhall and may be lawful to andfor
the faid Henry Duke of Norfolk, at any time or times

hereafterJo contrail Matrimony, and to marry (as well

in the Life-time of thefaid Lady Mary, as If/he were

naturally dead)with any other Woman or Women with

whom he might lawfully marry in cafe the faid Lady
Mary was not living : And, thatfuchMatrimony,when

'

had and celebrated, fhall be a good, juft, and lawful

Marriage ,andfofhallbe adjudged,deemed, andtaken to

all Intents, Conjlrutlions, andPurpofes ; and, that all

and every Child and Children,born in fuchMatrimony,

ftoall be deemed, adjudged, andtaken to be born in lawful

Wedlock, and to be legitimate and inheritable, andjhall

inherit the faid Dukedom of Norfolk, Office ofEarl-

Marfhal of England, and all other Earldoms, Dig-

nities, Baronies, Honours, and Titles ofHonour,Lands

,

Tenements, and otherHereditaments from and by their

Fathers, Mothers, and other Ancejtors, in like man-
nerandform as any other Child or Children born in law-

ful Matrimonyfhall or may inherit or be inheritable, ac-

cording to the Courfe ofInheritances ufed in thisRealm ;

and to have and enjoy all Privileges, Pre-eminencies,

Benefits, Advantages, Claims, and Demands, as any

other Child or Children born in lawful Wedlock may
have or claim by theLaws and Cuftoms of this Kingdom.

And be itfurther enacled, That the faid Henry Duke
of"Norfolk fhall be entitled tobeTenant by Courtefie of
the Lands and Inheritance offuch Wife whom hefhall

here-

out State Trials, Vol. VIII. p. 7, and 27, &c. for Two former Trials, relating to this Affair.
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hereafter marry ; and fuch Wife as he fhall fo marry

jhall be entitled to Dower of the hands and 'Tenements

whereofthefaid HenryZM* of NorfolkJhall befeif-

ed offuchEftate whereof Jhe Jhall be dowable, as any

other Hujband or Wife may or might claim, have, or

enjoy. And the Child or Children born in fuch Mar-

riage fhall and may derive and make Title by Defcent

or otherwife to andfrom any of their Anceftors, as

any other Child or Children may do, any Law, Sta-

tute, Reftraint, Prohibition, Ordinance, Canon, Con-

ftitution, Prefcription, or Cuftom had, made, exercif-

ed, or ufed to the contrary of the Premifes, or any of

them, in any wife notwithftanding. And be itfurther

enabled by the Authority aforefaid, That thefaid Lady

Maryfhall, and is hereby barred and excluded of and

from allDower and Thirds, and of and from allRight

and Title ofDower and Thirds unto or out of any the

Honours, Manors, Lands, or Hereditaments of the

faid Duke j and, That all Conveyances, Joyntures,

Settlements, Limitations, and Creations cfUfes and

Trufts of, into, or out of any Honours, Manors,

Lands, or Hereditaments, at any time heretofore made

by thefaid Duke, or any of his Anceftors orTruftees,

unto, or upon, orfor the UJe or Benefit of thefaidLady

Mary, or any the lffue of her Body, or for eafing, dis-

charging, or counter-fecuring any-ihe Manors, Lands,

or Hereditaments of the faid Lady Mary, or any of

her Anceftors, fhall be from henceforth, fo far as con-

cerns thefaid Lady Mary, or any lffue ofher Body, or

any Intereft for her or them, utterly void and of none

effebl ; and all and every the faid Honours, Manors,

Lands, or Hereditaments ofthefaidDuke, or any ofhis

Anceftors or Truftees,Jhallfrom henceforth remain and

betoandfortheUfe and Benefit of thefaid Duke, and

fuch other Perfon or Perfons, andforfuch Eftates and

Interefts, and in fuch manner andform as ifthefaid

Lady Mary was now naturally dead without any lffue

of her Body. And alfo, That allLimitations and Crea •

tionsofanyUfe, Eftate, Power, orTruft, made by any

of the Anceftors of the faid Lady Mary,, unto or for

the Ufe or Benefit of the faid Duke, his Heirs or Af-

figns, out ofany the Manors, Lands, or Hereditaments

of any the Anceftors of the faid Lady Mary, Jhall be

from henceforth void, and of none effebl. * And be it

further enabled by the Authority aforefaid, That the

faid Duke of Norfolk, his Heirs, Executors, Admi-

niftrators, or AJfigns, fhall, on or before the Five and

twentieth Day of'March, Onethoufandfeven hundred

andone,pay, or caufe to be paid, unto thefaidLady

Mary, or herAffigns, the Sum of Ten thoufandPounds

of lawful Money of England, which was the Portion

in Moneypaid on her Marriage with the faid Duke ;

and on default of Payment of the faid Sum of Ten

Thoufand Pounds, on or before the faid Five and

twentieth Day of March, then, and in fuch cafe, fhe

the faid Lady Mary , and her AJfigns, during her Na-

tural Lifefrom the Deceafe of thefaid Duke, if floe

Jhall furvive him, Jhall be entitled to, andJhall and

may have and enjoyfuch Joyniure and other Advanta-

ges as fhe might or may have or claim byvertue ofa cer-

tain Indenture, Quinquepartite, made upon and in

confideration of the faid Marriage, bearing Date the

Thirteenth Day o/June, Anno Domini One thoufand

fix hundred feventy-feven, and made, or mention''d to

have been made, between Henry late Duke of Nor-

folk, then Earl e/Norwich, Father oftheJaidDuke,

and )he prefent Duke, by the Name of Henry Lord

Howard of the firft Part,
Henry Earl of Peterbo-

row and the faid Dutchefs, by the Name of the Lady

* This Claufe was added after the Bill was brought into the

Houfc of Lords.

Mary Mordant, fole Daughter and Heir apparent

of the Jaid Earl of Peterborow, of the fecond Part

;

Henry Marquis of Worcefter, William Earl of
Powis, and Henry Lord O-Brian, ofthe thirdPart;
Arthur Onflow, Efq; and Thomas Dalmatroy,

Efq; of the fourth Part ; Simon Fox, Efq; andTho-
mas Weft, Gent, of the fifth Part : And by vertue of
the Agreements contained in certain Articles bearing

Date the Eight and twentieth Day ofApril, in the

Tear of ourLord One thoufandfix hundred ninety-four,

made, or mention*d to have been made, betweenthefaid

Duke ofthe one Part, and thefaid Henry Earl ofPe-
terborow on behalf of thefaid Dutchefs ; and thefaid
Dutchefs of the otherPart, according to the true Intent

and Meaning of the faid Quinquepartite Indenture

and Articles ; and alfo, during the joint Lives of the

faid Duke and Dutchefs, fhall and may enjoy Five
Hundred Pounds per Annum, by vertue cf an Inden-

/«n?Quadrupartite, dated the Fifteenth Day of)\mc,
One thoufandfix hundred ninety-four, made, or men-

tion'd to have been made, between the faid Duke of
Norfolk of thefirft Part, the faid Earl of Peterbo-
row andthefaid Dutchefs of thefecond Part,William
Lord Lemfter of the third Part, and Sir John Mor-
dant,./^'£/ and Baronet, andWilliam Longueville,

Efq; of the fourth Part. And then, and in fuch Cafe,

the facd Duke of Norfolk, hisHeirs, Executors, and
Adminiflrators, is and are difcharg'd of andfrom the

Payment of the faid Sum of Ten Thoufand Pounds,

any Thing herein contained to the contrary thereof in

anywife notwithftanding. But on Payment of thefaid
Ten Thoufand Pounds in manner aforefaid, fhe the

faid Lady Mary fhall be wholly barred and excluded

from her faid Joynture, and of and from all other

Advantages out ofthe Real and Perfinal Eftate of the

faid Duke, as aforefaid.

Upon the firft Reading of the Bill, entitled,

An ASi to dijfolve the Duke of Norfolk'.? Marriage
with the Lady Mary Mordant, and to enable him to

Marry again ; it is order'd by the Lords Spiritual

and Temporal in Parliament affembled, that the

Dutchefs of Norfolk may have a Copy of the faid

Bill ; and, that his Grace the Duke of Norfolk
fhall be heard by his Counfel, to make good the

Allegations of his Bill, on Tuefday next, at Eleven
of the Clock in the Forenoon;- and, that the

Dutchefs of Norfolk may have Counfel to attend

at the fame time, if (he pleafe.

Die Sabbati 17 February, i6gg.

Upon reading the Petition of Mary Dutchefs

of Norfolk, praying to be heard by her Counfel

before any further Proceedings be made on the Bill

entitled, An Abl to diffolve the Duke <?f Norfolk'*

Marriage with the Lady Mary Mordant, and to

enable him to Marry again ; it is ordered by the.

Lords Spiritual and Temporal in Parliament af-

fembled, that the Dutchefs ofNorfolk fhall be heard

by her Counfel as defired, on Tuefday next, at

Eleven of the Clock in the Forenoon.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That William Lane.

and John le Fountain, Gent, do attend this Houfe
on Tuefday the Twentieth Day of this Inftant

February, at Ten of the Clock in the Forenoon,

as W itneffes to be examined on the behalf of the

Duke of Norfolk.

Die Luna 19 Februarij, 1699.

It is ordered by the Lords Spiritual and Teuvr

poral in Parliament affembled, That Mr. Daniel

Ger-
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Gcrmaine, Mr. Simon Briane alias deBrknne, Mrs.

i Anna-Maria Briane alias de Brienne, and Mrs. Ju-

dith Poffette alias Perfode, do, and they are hereby

requir'd, to attend this Houfe, asWitneffes on the

Behalf of his Grace the Duke of Norfolk, to-mor-

row at Eleven of the Clock in the Forenoon.

Die Martis 20 February, 1699.

After hearing Council, upon the Petition of

the Dutchefs of Norfolk, purfuant to the Order

of the Seventeenth inftant ; as alfo Council for

the Duke of Norfolk, the following Order was

made ; viz. ..,,,«,
It is Ordered by the Lords Spiritual and Tem-

poral in Parliament affembled, That this Houfe

will hearWitneffes for the Duke of Norfolk, only

to Matter of Fa£t, fince the rejecting of the firft

Bill, except only Mr . Daniel Germaine, Mr. Simon

Briane alias deBrienne, Mrs. Anna-MariaBriane or

de Brienne, Mrs. Judith Poffette or Perfode, Mrs.

Elianor Vanefs, who are at liberty to give Evidence

to Matters of Fad before that Time, which were

not then before the Houfe j and are hereby re-

quired to attend this Houfe, as Witneffes on the

Behalf of his Grace the Duke of Norfolk, to-

morrow Morning at Eleven of the Clock.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That to-morrow

at Twelve of the Clock, this Houfe will proceed

to hear Council and Witneffes for the Duke of

Norfolk, to make good the Allegations in his

Bill ; at which Time the Dutchefs of Norfolk's

Council fhall be prefent.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled,That William Bay-

ly and Edmund Davies do, and they are hereby

required to attend this Houfe to morrow at

Eleven of the Clock in the Forenoon, as Wit-
neffes to be examined on the behalf of the Duke
ofNorfolk.

Die Martis 21 February, 1699.

The Houfe being inform'd, That Endeavours
had been made to ferve Orders upon the Duke
of Norfolk's Witneffes, and feveral of them were
fick, and others could not be found :

Jofeph Whilley being call'd in and fworn, faid

as follows

:

Daniel Germaine. I went to his Houfe, and was
told by a Neighbour no body was within ; but
they bid me go to theAlehoufe at the next Door,
and I might hear of him ; and enquiring there,

I found one of his Journeymen, Peter Hercules,

who told me, he had not been at home thefe fix

Months, nor could not tell when he would re-

turn : But I fhew'd him the original Order, and
ferv'd him with a Copy, and told him his Ma-
fterwas to appear at the Duke ofNorfolk's Lodg-
ings, at the Houfe of Lords, to-morrow at

Eleven a-Clock, as a Witnefs for him.
Mr. Simon Briane. I went to his Houfe in St.

James's-Jlreet, and Mr.Poffette's Man, Jer. Hoff-
man, came to the Door, who told me Mr. Briane
went to Kenfington that Afternoon ; and no fooner
!had he faid fo, but Mr. Poffette came in, who told
ime the fame ; and I afk'd him to fpeak with Mr.
[Briane's Wife, and he told me fhe was fo weak,
that I could not ferve her with the Order. Then
I afk'd to fee Mrs. Poffette, his own Lady •, he
hkewife told me fhe was fick, and could not be
Vol. V.

fpoke to •, fo I fhew'd him the original Order, and

left the Copy with himfelf for his Lady and Mr.
Briane's Lady, and forthwith went to Kenfington,

to ferve the Order upon Mr. Briane ; but not meet-

ing with him, after a great deal of Enquiry, I left

it with his Maid-fervant at his Lodgings, and
ferv'd her with it, who told me fhe would give

it her Mafter that Night, who waited for the

King's coming from Hampton-Court. This Mor-
ning I went again to his Houfe at St. James's,

and fent for his Servant, who told me his Mafter

did not come to Town laft Night ; fo I believe

his Maid had given him the Order.

Mrs. EUanor Vanefs. I enquir'd at every Houfe
in Kenfington, where I was inform'd there were

Dutch People, and could not know of any of
them of any fuch Woman ; but the Earl of Al-

bemarle's Steward, and the Porter of the Lodge
going into Hide-Park (Kenfington) promis'd me
they would enquire after her, and fend me word
if they heard of fuch a Perfon.

Then George Starkey being call'd in and fworn,

faith as followeth : I ferved William Bcyly with
the Order of this Houfe, to attend as a Witnefs
this Day : He told me he was under a Courfe of
Phyfick, and could not ftir out without Dan-
ger of his Life, but any other Day he would
attend.

Then a Certificate under the Hands of John
Hutton and Theodore Colladon,Dod:on of Phyfick,

was produced and read, as follows

:

We whofe Names are under-written, Doclors

of Phyfick, do certify, that Mary, Wife of Simon

de Brienne, and Judith Wife of Peter Perfode*

have been for fome time, and are at this prefentj,

fo extraordinary ill in Bed, that neither of them
can remove from thence without Danger of their

Lives. Witnefs our Hands, at their Dwelling-

houfe in St. James's-ftreet, betwixt Ten and Ele-

ven of the Clock in the Morning, the 21ft Day
of February', 4-rlrl.

John Hutlon.

Theodore Colladon,

After which, the following Order was made 5

viz.

It is Ordered by the Lords Spiritual and
Temporal in Parliament affembled,That Dodlor

John Hutton and Doftor Theodore Colladon (who
fign'd a Certificate delivered and read this Day,
of the Illnefs of Mrs. Mary, Wife to Simon de

Brienne, and Judith her Sifter, Wife to Mr. Peter

Perfode) do attend this Houfe to-morrow at Ele-

ven of the Clock, to atteft upon Oath what they

have certified.

Then the Form of the Oath formerly given

to Witneffes, being read out of the Journal, 23
Jan. 1 691, the fame was agreed to with fome Al-
teration, and is as followeth:

" YOU fhall true Anfwer make to all fuch

" Queftions as fhall be afk'd you by this Ho-
" nourable Houfe, in relation to the Charge of
" Adultery in the Bill brought in by the Duke of
" Norfolk again ft the Dutchefs of Norfolk with
" Sir John Germaine. You fhall declare your
" whole Knowledge of this Matter, and fhall

" fpeak the Truth, and nothing but the Truth,
" as well upon the Matter as you fhall be exa-

" mined on behalf of his Grace the Duke ofNor*
" folk, as upon fuchlnterrogatories as fhall beex-
" hibited on behalf of the Dutchefs of Nor-

I i " folk.
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" folk, without Favour or Affection to either

c ' Party. So help you God, and by the Con-
se tents of this Book."

Then the Council being called in, they for the

Duke having opened the Nature of their Evi-

dence, Mrs. Elianor Vanefs was fworn •, and being

afl<ed fome Queftions by the Duke's Council, fhe

appeared to be a Dutch Woman, and could not

well underftand Englifh, and an Interpreter be-

ing offered by the Duke's Council ; Council

withdrew, and the Houfe agreed, that the Dut-

chefs' s Council mould have an Interpreter alfo ;

and the Council being called in again, were told

fo by Order of the Houfe, and that they might

proceed to any other Witnefs. The Duke's

Council defired that they might begin with Mrs.

Vanefs, and withdrew.

Then the following Orders were made.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Agents

for the "Duke of Norfolk do forthwith deliver a

Lift of the Witneffes they intend to examine on

the behalf of the Duke of Norfolk, to the Dutchefs

of Norfolk or her Agents.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That to-morrow

at Twelve of the Clock, this Houfe will proceed

to hear Council and Witneffes for the Duke of

Norfolk, to make out the Allegations in his Bill •,

at which Time the Dutchefs of Norfolk's Council

fhall be prefent.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Daniel Ger-

maine, Simon Briane alias de Brienne, Anna-Maria

Briane alias de Brienne, Judith Poffette alias Per-

pfo-, Goutaken, Pontack, Sufanna Bar-

rington, Hicgonee, Mrs. Keemer, Jofeph

Berger, William Lane, John le Fountaine, Jonathan

Browne, Hater, and Welburne do,

and are hereby required, to attend this Houfe to-

morrow at Eleven of the Clock in the Forenoon,

as Witneffes to be examined on the behalf of the

Duke of Norfolk.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That William Al-

len and John Maitland do, and they are hereby

required, to attend this Houfe, on Service of this

Order, as Witneffes to be examined on behalf

of the Duke of Norfolk.

Die Jovis 22 Februarij, 1699.

This Houfe being informed, that Sir Theodore

Colladon, and Doctor Hutton attended, as ordered

yefterday :

Sir Theodore Colladon being called in and fworn,

fays, He faw Mrs. de Briane yefterday ; fhe was

very ill, fainting in Bed, and fcarce able to live.

Mrs. Perfode he alfo vifited, who having mifcar-

ried by a Fright, could not ftir out of her Bed

without hazard of her Life.

Doctor Button being called in and fworn, fays,

He vifited Mrs.' Mary de Briane this Morning ;

fhe hath been fick three Months, is in an ill Con-

dition of Health, and will endanger her^ Life if

fhe comes abroad. Mrs. Perfode is very ill, fhe

cannot come out of her Bed without endangering

her Life.

Then the Council were called for the Duke
and Dutchefs of Norfolk.

The Dutchefs's Council moved to have the

Witneffes Chriftian Names, and Place of their

Abode, and faid they had not the Names till

this Morning.
Then the two Interpreters took the followina

Oath.

Ton fhall well, truly, and faithfully interpret

between the Houfe and Elianor Vanefs, the

Wit fiefs, touching the Matters fhe fhall give in

Evidence.

Council being withdrawn, the Houfe agreed

to tell the Duke's Council, that they might pro.

ceed to examine Witneffes that were named the

Day before : And that if the Dutchefs's Coun-

cil had any Exception, they might now make ii

againft them or their Teftimony, and that the

Duke's Agents fhould give the Chriftian Name:
of their Witneffes, and as much as they can o|

the Places of their Abode to the Agents of thr

Dutchefs.

The Council being called in again, were tok

what was agreed on by the Houfe touching th<

Witneffes : Then the Duke's Council proceedec

and called in Elianor Vanefs, who being afk'd fe

veral Queftions by the Duke's Council, the In

terpreter afk'd them of her in Dutch, and fhe an

fwered again to the Interpreter, and he declaret

her Anfwers to the Houfe in Englifh.

Nicholas Haufier being fworn in like manner
gave his Teftimony in French'by an Interpreter.

Then Council being withdrawn, the followin;

Orders were made ; viz.

It is Ordered by the Lords Spiritual and Tem
poral in Parliament affembled, That the Short

hand Writers, who took the Witneffes Evidence

do dictate to a Clerk, in order to be tranferibe

what the Witneffes have faid ; That the Exami
nations with the Short-hand Writers Book an

Papers are to be fealed up and kept by the Cler

until the next Day the Houfe fhall proceed

this Matter, and then what is tranferibed fha

be read at the Bar in the Prefence of the Wil
nefs.

It is Ordered by the Lords Spiritual and Terr

poral in Parliament afiembled, That on Saturdc

next, at Twelve of the Clock, this Houfe wi

proceed to hear Council and Witneffes for th

Duke of Norfolk, to make out the Allegations (

his Bill •, at which Time the Dutchefs of Nor

folk's Council fhall be prefent.

It is Ordered by the Lords Spiritual and Ten
poral in Parliament affembled,That SimonBriat.

alias de Brienne, fhall be, and is hereby required

to attend this Houfe on Saturday next at Eleve

of the Clock in the Forenoon, to be examined i

a Witnefs on behalf of the Duke of Norfolk.

Die Veneris 23 Februarij, 1699.

It is Ordered by the Lords Spiritual and Ten

poral in Parliament affembled, That James Bet

ger, Sufannah Barrington, Frances Knight, and Jam
Macdonnell,{hz\\, and they are hereby required, t

attend this Houfe to-morrow at Eleven of tri

Clock in the Forenoon, as Witneffes to be ex;

mined on the behalf of the Duke of Norfolk.

Die Sabbati 24 Februarij, 1699.

The Houfe being moved,That Mr. Simon Bria.

orde Brienne may be fent for in Cuftody, for n>

having attended according to the Order of tl:

Houfe, as a Witnefs for the Duke of Norfolk ?

Her
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ind be-Hereupon Thomas Kelleti was called in

ins; fworn, laid to this Effect, viz.

I went to the Houfe of the Dutchefs of Nor-

folk, and enquired for Mrs. Sufannah Barrington,

and' if (he lived there ? A Man faid no : I afked

if he could tell me where fhe was? He faid, no.

Then I went to ferve Mr. Simon Briane or de

Briaine; and being at his Houfe, enquired for

him : His Man faid, hisMafter was gone to Ken-

finglon. He took the Order, and faid he would

give it his Matter.

I went to the Lord Cud's Houfe, and afk'd

for one Mr. Berger, but could not hear of him ;

I went to my Lord's Stables, and afked his

Coachman for Mr. Berger, he faid he lived in

Hedge- Lane-; there I went and found his Wife,

and delivered the Order to her ; fhe faid fhe

would have nothing to do with it, and that Mr.

Germaine gave him Bread. I faw him Yefterday,

and he told me he had been with the Duke of

Norfolk, and would attend him again.

I went again to the'Dutchefs of Norfolk's Houfe

to ferve Mrs. Barrington, and one told me fhe

was feen to look out of a Window, and another

told me fhe was at Home, fo I could not ferve

the Order on her.

The Houfe being informed upon Oath, That

a Copy of the Order for Mr. Simon Briane or de

Brienne to attend this Houfe, as a Witnefs for

the Duke of Norfolk, was left with his Servant

at his Dwelling-place, and he not attending this

Houfe, It is Ordered by the Lords Spiritual and

Temporal in Parliament AfTembled, That the

Serjeant at Arms, attending this Houfe, do
forthwith attach the Body of the faid Simon

Briane or de Brienne, and bring him to the Bar of

this Houfe, to anfwer for his Offence : And this

fhall be a fufficient Warrant on that behalf.

To the Serjeant at Arms attending this Houfe,

his Deputy or Deputies, and every of them.

The Houfe was informed that one Hugonee,

Servant to the Lord Haverfham, being fummoned,
was fince gone away. Of which the Lord Ha-
verlham gave the Houfe an Account to this Effect

;

That he received a Letter from the Duke of

Norfolk, wherein he defired his Servant might at-

tend the Houfe this Day. And his Lordfhip
writ an Anfwer that he fhould. But when his

Lordfhip arofe in the Morning, his Servant was
gone away, and told the Laundry-woman or

Servants, he had a Quarrel, and was going for

Holland.

The Council and WitnefTes being called in for

the Duke of Norfolk, the Dutchefs's Council pre-

fent, and Mrs. Vanefs at the Bar, the tranfcnbed

Depofitions from the Short- hand Writer were
read to her, and fhe figned them.

In like manner Nicholas Hofier's Depofition was
read, and he figned it.

Then the Council proceeded, and examined
William Bayly, and his Depofitions were taken in

Short-hand, was left with the Clerk to be tran-

fcribed, in order to be read to him on Monday
next.

Council withdrew, and it was ordered that
William Bayly do attend this Houfe on Monday
next.

Then the following Orders were made.
It is Order'd by the Lords Spiritual and Tem-

poral in Parliament afTembled, That on Monday
VolV,

next at Twelve of the Clock this Houfe will pro-

ceed to hear Council and WitnefTes for the Duke
of Norfolk, at which Time the Dutchefs of Nor-

folk's Council fhall be prefent.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament afTembled, That Mr. Secre-

tary Vernon be defired- to fend to this Houfe, on
Monday next at Eleven of the Clock, the Books
wherein the Entries of Paffes are in the Months
of January, February, and March, One thoufand

Six hundred Ninety one.

Die Lums i6 Februarii, 1699.

The Council for the Duke and Dutchefs of
Norfolk were called in, and the Examination of
William Bayly was read to him ; and he being crofs-

examined by the Dutchefs's Council, and that

Examination read to him, he figned them.

Then John Curry was called in and fworn,
faid, I went to ferve Mr. La Fountaine, and Mr.
Lane with the Order for their Attendance.

Mr. La Fountaine' s Wife lay in, he faid he could

not be forced to come, he was not a Subject of
England^ and is the Lady Dutchefs's Servant.

Mr. Lane gave me a Letter to the Clerk of the

Parliament, which was read, and in it he defired

further Time, not having Horfes, nor could ride

faft.

The Dutchefs's Council moved for Copies of
the Depofitions taken, and Time for the Dutchefs
to be heard, and withdrew. Then the following

Orders were made, (viz.)

An Order for both Parties to have Copies of

the Depofitions, and fo much as relates to that

Matter in the Journal.

The other for hearing the Dutchefs by her

Council, on Monday next, and the Duke's Coun-
cil then to be prefent.

Depofitions of Elianor Vanefs.

Die Jovis 22 Februarii, 1699.

ELianor Vanefs fworn, Depofeth as follow-

eth, (viz.)

Queft. D'ye know Sir John Germaine and the
Dutchefs. of" Norfolk ?

Anfw. Yes.

£>. How long have you known them ?

A. Two Years.

gK When did you firft come acquainted with
them ?

A. Sir John Germaine' s Sifter hired me for a

Cook-maid the Summer after the King came for

England.

£K In what Month of that Year ?

A. In May.

^ Did you live with either of them as a Ser-

vant-maid ?

A I lived two Months with my Lady Dutchefs,

in Sir John Germaine's Houfe.

^ How long did you live in the Houfe with,

them ?

A. Till they went to Vaux-Hall.

Q How long was the Dutchefs in the Houfe
before they went to Vaux-Hall?

A. Two Months.

Q. Where was that Houfe ?

A. Juft over Spring-Garden.

Ii 2 3>. Ac
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£>j At the Time when the Lady Dutchefs

lived with Sir John Germaine, what Company and
Converfation did they keep with one another ?

And in what Manner ?

A. Like Man and Wife,

i^. Where was it the Lady Dutchefs lived when
you came firfl into England?

A. In Sir John Germaine's Houfe.

^ Where did fhe live then ?

A. The Dutchefs lived there then.

J3>. How long continued fhe there ?

A. About two Months.

^. How did they live together during that

Time ?

A. Like Man and Wife.

<£. Saw you them in Bed together, at any Time,

at that Place in the Cockpit ?

A. Yes.

4>. How often ?

A. Many times, as often asMan and Wife fhe

faw them in Bed, but did not put them in Bed in

thofe two Months.

g). Did you think any otherwife, but that they

had been Man and Wife ?

A. Shedid not at firft, but afterwards fhe did ;

and then they kept her wichin Doors, for fear fhe

fhould tell it.

ij>. Whither did the Dutchefs go after that two
Months ?

A. To Fox-Hall

j£. How long did fhe live there ?

A. About two Years.

J£. Did Sir John Germaine ufe to come and keep
Company with the Dutchefs there ?

A. Yes; he ufed to come and dine with her

fometimes ; and he lay there fometimes.

£K What Converfation had Sir John Germaine

with the Dutchefs at Fox- Hall?

A. They convers'd together as Man and Wife,

Q How long ?

A. Sometimes one Night, fometimes two.

§)j How often did he ufe to come thither ?

A. Sometimes twice, fometimes three times a

Week, and fometimes but once.

j^. Had they one Bed, or two?
A. But one.

Q. What Name did the Dutchefs go by at

Fox- Hall?

A. By the Name of the Lady Beckman.

Q What Kin was Sir John Germaine pretended

to be to the Lady Dutchefs ?

A. Her Brother ; my Lady Dutchefs faid fo.

J^>. Did you go with them to Fox-Hall, or not?
A. She went with the Lady Dutchefs.

J^. Whofe Servant was you there ?

A. Lady Dutchefs's.

6). How long did you ferve the Lady Dutchefs ?

A. Sheftaid with her till fhe went to Mill-bank.

J^ How came you to leave their Service?

A. They fent her away upon the account of
the late Trial.

J2>. Who went with you ?

A. Mrs. Sufannah, Chambermaid to the Lady
Dutchefs; and Mr. Nicholas, that was Gentleman
to Sir John Germaine.

£>K What's his Name ?

A. Nicholas Hofier.

&K Who took care of your Paflage ?

A. Nicholas Hofier.

£K Whither was you order'd to go?
. A. To Holland, to the Hague : They paid her

in full, and promifed fifty Livres befides.

Q. Was any Part of it paid ? And by whom ?

A. She receiv'd it in four Quarters, from his
Brother Philip, at the Hague.

4 Whofe Brother?

A. Sir John Germaine's Brother.

<zK Who hired you when ycucame toEngland?
A. Mr. Briane's Wife.

£K What Kin is fhe to Sir John Germaine ?

A. His Sifter; and they promifed, if Matters
did not go for the Dutchefs, fhe would come to

Holland her felf, and take her into her Service a-

i^ Have you feen Sir John Germaine and the
Dutchefs in Bed together at Mill-bank ?

A. Once or twice.

§>. How long had the Lady Dutchefs lived at

Mill- bank e're you left her Service ?

A. Nine or Ten Weeks.

Q. How came you to fee them in Bed together?

A. By reafon none was fuffer'd to come into

the Room, the Bedchamber, but fhe and another
Maid, to bring NecefTaries, as, Water to wafh
their Hands, and to clean the Room.

^. Did you fee them at their undreffing, when
they went to Bed ?

A. She undrefs'd them her felf, and faw them
in Bed.

Q Give an Account how you two came to

be admitted into the Chamber, and what you faw
there.

A. She help'd them to Bed, and faw them go
to Bed together.

^. Saw you them next Morning?
A. Yes.

§>. On what Occafion came you into the

Chamber in the Morning?
A. She came with Chocolate, and Water to wafh.

their Hands.
£>. Did you ever fee Mr. Nicholas Hofier there?

A. Yes ; he did the Bufinefs that fhe did when
fhe could not be prefent ; he was Valet de Chambre.

Q Was he Valet de Chambre to Sir John Ger-

maine, or to the Dutchefs ?

A. He belong'd to the Dutchefs at Fox-Hall^

and afterwards to Sir John Germaine.

gK Came he to Sir John Germaine before the

Lady Dutchefs went to Fox-Hall, or not?

A. The Dutchefs was at Fox-Hall when he

came to Sir John Germaine-

J2>. Who lived with the Dutchefs at Fox-Hall ?

A. Sir John Germaine's Sifter.

ij\ Who hired you ?

A. Mrs. Briane, Mr. Briane's Wife.

£K Was there no other Relation of Sir John

Germaine's that lived there befides?

A. Mrs. Judith.

%. What Mrs. Judith? What's her Name?
A. She does not know.

4j What kin was Mrs. Judith to Sir John Ger-

maine ?

A. His Sifter.

% Did the Dutchefs ufe to go to no other

Place?

A. None, but to the neighbouring Gardens, to

gather Flowers.

Q. When you were at Mill-bank, did you ever

fee the Dutchefs's Father ?

A. She hath been feveral times at the Dutchefs's

Father's, and the Lady Dutchefs told her Father

and Mother, that fhe brought her from Holland;

fhe:
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me drefs'd three Difhes of Meat by order of the

Dutchefs.

£>. Who was the Lady Dutchefs's Father ?

Where did he live?

A. He lived at Mill-bank, but could not tell his

Name •, the Lord Peterborough, fhe fays, but could

not think on't before now.

^ When flie lived with Germaine at the Cockpit,

was there no other that lived with them at that

Time ?

J. No body.

i^ Did Sir John Germaine's Brother-in-Law

or Sifter lie in the Houfe at any time ?

A. Yes ; when they came firft to England they

ufed to lie there.

j£. Name them.

A. Mr. Briane, and his Wife.

J|\ Did you fee any of Sir John Germaine's Re-

lations, at any time, in the Room during the

Time that the Dutchefs was in Bed with him ?

A. Yes, Mr. Briane and his Wife.

jp. Was Sir John Germaine in Bed at that time

with the Dutchefs ?

A. Yes.

Elianor Vanefs crofs'd-examin'd.

j9. Was it at Fox- Hall that the Lady Dutchefs

faid, That Germaine was her Brother ?

A. Yes.

jg. Did the Dutchefs tell you, that Sir John
Germaine was her Brother ?

A. She gave it out among the Neighbours,

but never told her fo.

j£. Was you Cookmaid ?

A. She was hired for Cookmaid. 1

4>. Did you continue to ad: as Cookmaid ?

A. Yes, at Fox-Hall.

6K Was you at the Cockpit?

A. She ufed to clean the Rooms, and no body
wasfuffer'd to come into the Room but fhe, Mrs.

Sufannah, and Nicholas.

£J.
Was there no other Woman in the Houfe

but you ?

A. Yes, Mrs. Sufannah.

6). Where did you fee Sir John Germaine and

the Dutchefs in Bed ?

A. At Fox-Hall.

6). When came you from Holland?

A. About five or fix Weeks ago.

3>. Where have you been fince ?

A. She does not know no Place nor Street in

London.

6). How came you over ?

A. About a Year and half ago fhe met Nicho-

las at Amfterdam ; fhe afk'd him how he did, and

if he had got a Place ; he anfwer'd, No, but he

believ'd he fhould very foon have one in England.

Q. Who fent for you, or brought you over,

from Holland this laft Time ?

A. She met Mr. Nicholas about a Year ago, and

faid, She had a great Mind to go and live in

England again ; and he faid, He would get a Place

ior her.

6>. Who fent for her?

A. Does not know.

J9. When you came over, who paid your Paf-

fage, and firft took Care of you ?

A. Nicholas hath given her what fhe fpent fince.

j^>. Who brought you to Town ? And who
furnifh'd you with Money? And where did you
land ? What Houfe did you firft come to ?
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A. She landed at Grave/end.

£K Who receiv'd her there, or, when fhe came
to Town, brought her to any Place to lod°-e at?

A. Nicholas brought her to a Place where fhe
was fecure.

£K What Place is it?

A. She does not know, fhe never was in London.
£K Did you not Wvezt Fox-Hall, andzt Sirjohu

Germaine's Houfe in the Cockpit?

A. She was no further than thofe Houfes ; fhe
means, fhe was never in the City of London.

£K Where is the Houfe fhe has been at thefe

fix Weeks?
A. She can't tell whereabouts it is.

j£. Was you not fent for back from Holland to be
a Witnefs ?

A. No, knew nothing of it till about' =-

Now about eight or nine Weeks ago.

6). In what Street is the Houfe you have been at ?

A. I can't tell.

j£. How long is it fince you went into Holland*

fince you left the Dutchefs's Service ?

A. About eight Years ago.

£K Did you never tell any body the Occafion
of your going over ?

A. Yes, in Holland, but not here.

j2>. To whom did you tell it?

A. To a great many.

Q. Know you any of thofe to be in England*

that you did tell it to ?

A. Does not know any.

^. Did you ever difcover this Matter of your
own accord ? or, Was you afk'd to do it ?

A. I faid, I would tell the Truth if I were
afked.

Q. Can you name the Perfon that afk'd you ?

A. Mr. Nicholas.

Q. Had you any Difcourfe about this Matter
about eight Weeks ago ?

A. When I afked Mr. Nicholas if he could get

me a Place in England, I told him, I would fay

the Truth.

£K What Difcourfe had you with Mr. Nicholas

about it ?

A. I afked Mr. Nicholas, whether there was any
danger of any fuch Thing ; he faid, He knew
nothing of it.

£K Did you ever difcover that you were fenc

out of the Way, into Holland ?

A. No.

^ Whether you and this Gentleman that inter-*

prets have not talk'd molt of this Matter before

you came hither ?

A. No.
£K Who have you talk'd to about this Matters

fince you came into England, befides Nicholas ?

A. No body.

^. Are you a Single Woman, Or a Married
Woman ?

A. A Single Woman.

The Duke's Council

SK Was it your Bufinefs to look after the

Chamber, to keep the Door conftantly, or on what
Occafion ?

A. I ufed to wafh the Dutchefs's Cioaths, and

bring 'em to Sir John Germaine's Houfe, and keep

the upper Rooms clean, where Sir John Germaine

lay.

^ Did Sufan go over with you into Holland',

and come back with you -
?

A. Mr,
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A. Mr. Nicholas brought me into a Room where

fhe was kept, and I ftaye'd a while with her.

§>. Did Sufan go with you, and come with you

again ?

A. Nicholas^ and Sufan, and I, were in a Room
together, and Mr. Germaine came every Night

when the Houfe was broke up, and told us what

parTed.

§>. Did Sufan go to Holland with you ? Whether
did you go before Nicholas, or with him ?

A. Sir John Germaine ordered Nicholas and fhe

to go into Holland, and Nicholas went with her.

Elianor Vanefs.

Depofitions of Nicholas Hofier.

Die Jovis 22 Februarii, 1699.

Nicholas Hofier fworn.

Q* WT Aether he knows Sir John GermaineW and the Dutchefs of Norfolk ?

A. Yes, Sir, I underftand, I know both.

§>. How long have you been acquainted with
Sir John Germaine, and upon what Occafion ?

A. The firft he came to know him was in Suf-

folk-Street.

^ Whether ever he was a Servant to him ?

A. Yes, I was a Servant to him there.

Q When was it you firft came into Sir John
Germaine's Service ?

A. It was above half a Year before King James
went away.

Q. Did you live with Sir John or the Dut-
chefs ?

A. With Sir John Germaine.

i^j Where did he dwell at that Time?
A. He had Lodgings at the Golden Ball.

i^. Was you with him afterwards when he was
at the Cockpit ?

A. Yes, and I lived with him at the Cockpit
too.

£K At that Time did you know the Dutchefs

of Norfolk?

A. I knew her becaufe they told me fhe was
fo.

^ Was there any Lady that lived with Sir

John Germaine at the Cockpit?
A. At that Time there was Mrs. Brienne, Sir

John Germaine's Sifter.

^. Was there any body elfe us'd to lodge

there ?

A. There was none there but her at firft.

Q. Was there any other afterwards ?

Q Yes, about two or three Months after-

he was there, but I don't juftly know how long

aftewards.

£). Who was there then ?

A. There was his Sifter, by Name Mrs. Judith

Germaine.

ij\ Do you know any thing about the Dut-

chefs of Norfolk at that Time.

A. Yes.

Q What Converfation had Sir John Germaine

and the Dutchefs of Norfolk ?

A. She was in the Houfe, and they Eat and

Prank together, and lay together.

g>. Where was that ?

A. At Sir John Germaine''?, Houfe next the
Cockpit.

^ How came you to know they lay together ?

A. Becaufe I was his Valet de Chambre, and
help'd to undrefs and put him to Bed.

£K Where was the Dutchefs at that Time?
A. The Dutchefs was fometimes a- Bed, and

fometimes not, according as he came home, ear-

ly or late.

£\ How long was the Dutchefs with Sir John.

Germaine at the Cockpit?

A. She was at the Cockpit before I came there.

^\ Whether he went from Sir John Germaine's

Service, after he came to live there?

A. He left his Service feveral times.

^. When was the firft time he went from

Sir John Germaine's Service.

A. The firft time he left his Service was in

Suffolk- Street.

i^ How long was it before he came to live

with him again?

A. He came into his Service again, the Sum-
mer after this prefent King came into England.

gK What Time of the Summer was it?

A. He can't juftly tell that.

<^. Whether the Dutchefs was there before he

came to the Cockpit or not ?

A. She was there before.

gK How long continued fhe there ?

A. About fifteen Days after he came to Sir

John Germaine.

^ In what manner did Sir John Germaine and
the Dutchefs live there during thofe fifteen

Days?

A. He fays he hath already explained that be-

fore, he ufed to undrefs him and put him a-bed
together with the Dutchefs.

Q. Where did the Dutchefs live after fhe went
from Sir John Germaine's Houfe ?

A. She went and dwelt at Vaux-Hall.

Q By what Name did fhe go when fhe was at

Vaux-Hall.

A. She went by the Name of my Lady Beck-

man.

.^ Whether he went with her, or continued

in Sir John Germaine's Service ?

A. He went with my Lady Dutchefs for fome
time, by Sir John Germaine's Order ; he was

fometimes with the one, and fometimes with the

other ; fometimes one paid him, and fometimes

the other.

^. Whether Sir John Germaine went to Vaux-

Hall ?

A. He came there fometimes; he hasfeen him
there feveral Nights.

J^. Whether he flayed all Night there ?

A. Sometimes.

^ Whether he was alone, or any body was
with him ? '

A. There was fome body lay with him.

Q Who, upon his Oath ?

A. Madam the Dutchefs, Madam Beckman.

g)j How know you that ?

A. Becaufe he undrefs'd him when they lay

together.

^ How often was that ?

A. He can't juftly fay how often, but it was
feveral times.

^5 What Service was he in when he went out

of England, and upon what Occafion ?

A. He



1699- ParL and his Dutchefs, for a Divorce. 247
A. He left Sir John Germaine'& Service at that

Time when the Trial was depending between

the Duke and the Dutchefs of Norfolk.

§>. By whofe Order did you leave that Ser-

vice ?

A. He defired leave.

§>. How came you to leave that Service at

that Time?
A. Becaufe he was afraid he mould be obliged

to fpeak the Truth of what he had feen.

Q. Whether any went with him, and who
went from their Service when he went ?

A. There were two Servants of the Dut-

chefs's.

gK What was their Names ?

A. One is called Sufannah Harrington, and the

other Elianor Vanefs.

gK Whither did they go ?

A. He was ordered by Sir John Germaine to

hire Lodgings for them, where they mould be

unknown and private.

Q. What was the Reafon why they mould be

in private ?

A. He knows no other Reafon, but the Dif-

ference before the Parliament between the Duke
and Dutchefs of Norfolk ; he was obliged to

take the Lodgings, becaufe the Wind was con-

trary for them to go for Holland, and took pri-

vate Lodgings for them by the Order of Sir

John Germaine.

Q. What became of Sufannah Barrington after

that ?

A. She ftay'd about three Weeks with him,

and then Sir John Germaine came and fetch'd her

back again, and where he carried her he does not

know.
<$>. What became of Vanefs, and your felf af-

terwards ?

A. When the Wind favoured, we paffed the

Seas.

jj>. What Time of the Year was it?

A. It was about Eafter that he came into Hol-

land.

0. What Time he went from his Service, and
was ordered to be private ?

A. It was about the Time of the Trial.

£K Whether he hath any Paper under Sir

John Germaine' s Hand for his Difcharge ? We do
not afk it, but only to refreih his Memory.

The Paper was dated Eighth of February,

One thoufandfix hundred ninety- two, reckon-

ing the Tear to begin the firft of January.

<%. How long after that he continued in Hol-

land, before he came into England?

A. He did not flay long in Holland, but went
into his own Country.

<^. How long was it before you returned to

England ?

A. The Summer following.

Q. Was he fent for over into England, and by
whom ?

A. Yes, Sir John Germaine fent to him often,

by himfelf, and by his Brother in Holland.

^ When he came-over in the Summer follow-

ing (in Ninety-two) whofe Service did he come
to?

A. He returned to Sir John Germaine.

£K Where did he live at that Time ?

A. Where he lives at prefent, at the Cockpit.

^>. Whether after he came back in the Year
One thoufand fix hundred ninety-two, he obfer-

ved any Converfation between Sir John Germain?

and the Dutchefs ?
.

A. Yes, he fays he faw them come together at

their Houfe.

j^. What more ?

A. He again then faw them a-bed together,

<>>. Where?
A. In the Houfe of Sir John Germaine.

jg* How often may that be ?
'

A. He can't juftly tell how often.

6). Whether it was often or not ?

A. No, he can't fay very often.

§K When was the laft Time he ever faw them
a-bed together ?

A. The laft Time he faw them a-bed was not

at the Cockpit.

§>. Where then ?

A. It was at the Dutchefs's own Houfe, where,

as he believes, fhe lives ftill.

|\ Whereabout in the Town ?

A. It was upon a Corner of the Park, near

my Lord of Oxford's.

§K How long fince he faw them laft a-bed

together ?

A. He can't juftly tell the Time, it was about

two or three Months before he went away.

<|£ Did he mean the firft, fecond, or third

Time ?

A. It was two or three Months before he went
away the laft Time.

£>. In what Year did he go away the laft

Time?

Whether that was theTime he left the Dutchefs'

s

Service ?

A. Yes, about fix or eight Weeks after he
went to Sea.

£K Where did you ftay in the mean time ?

A. In the Minories near the Tower.

^ How came you to ftay there fo long after

you were out of Service, before you went beyond
Sea?

A. Becaufe the Wind was contrary.

4>. Who went over with him ; what became
of Elianor Vanefs ?

A. She went with him to Holland.

Q Who bare her Charges thither ?

A. Sir John Germaine gave him feven Guineas
to pay for the Expences that he was at here, and
to crofs the Sea.

Let him look upon any Note he hath to refrefh

his Memory.

Accordingly he look'd upon a Paper.

A. 'Tis the Twenty- feventh of April, One
thoufand fix hundred ninety-fix.

^ Did you go away then the laft Time ?

A. Yes, he fays, that 'twas the laft Time he

left his Service.

% How long before that did you fee them
a-bed together ?

A. He fays it was about two Months and a

half before he left the Service.

£K When my Lady Dutchefs lived at Fox-

Hall, whether he can name any body elfe that was
a Servant in the Houfe at that Time ?

A. Yes, there was one Elianor Vanefs.

£K What Servant was fhe ?

A. She look'd to the Kitchen.

% Whe-
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<3>. Whether he has feen her in the Chamber
when the Dutchefs was a-bed there ?

A. Yes, very often.

£>. How came fhe that was Cook-maid to be

in the Chamber ?

A. He fays he can't tell the Reafon, or what

Bufinefs fhe had there ; but there fhe was for one

Thing or other, beft known to her felf, he does

not know.

^. Whether when the Dutchefs was at Fox-

Hall, any Relations of Sir John Germaine came

to her there ?

A. Yes, they would come and fee her.

ij>. Who were they ?

A. Mrs. Brienne and Mrs. Judith ; he fays he

does not remember that Mrs. Brienne has lain

there, but Mrs. Judith has.

g). Where it was, and upon what Occafion he

met with Elianor Vanefs after he carried her over

into Holland ?

A. I met her in Amfterdam.
1

<£. Whether he came over into England with

her, and upon what Occafion ?

A. I met her at Amfterdam ; and fhe afk'd me

what Bufinefs I had there, whether I had a Ma-
iler ; and I faid No.

i^. When was that ?

A. About a Year and a half, to his Remem-
brance.

^. Whether he came over with her the laft

Time ?

A. Yes, he came over into England with her

in Company, about fix or feven Weeks fince.

£>. Where has fhe been fince he came into

England ?

A. She was in Lodgings.

^. Where ?

A. He put her into private Lodgings, that

fhe fhould be fecure.

i^. Why did you put her into private Lodg-
ings?

A. Becaufe he was afraid, in the Circumftances

that he is now, that fome body might give them
fome Affront, or do them an Injury ; and there-

fore he thought it beft to be in fome Place of

Security.

^. What particular Reafon had he why he

fhould take private Lodgings, or have that Fear

upon him ?

A. He fays, that when he was laft here, Sir

John Germaine came up one Night in a great

Paffion, and fwore, and faid, fome body would
betray him.

i^. I defire he might repeat that again ?

A. Sir John Germaine came one Night up
Stairs, and faid, that Nicholas, this Rogue, would

betray him.

J5>. Who was that ?

A. He fays 'twas one Nicholas Rufhett, that

ferved him or both, he can't tell, but he was in

his Service •, that he heard thefe Words, and that

he thought in thefe Circumftances, the fecureft

Way would be to take private Lodgings.

£>. What brought him into England the laft

Time ? Whether he was fpoke to, to come, and
for what Purpofe ?

A. He fays, that about two or three Years

ago he happened to meet with a Friend, and he

defired him if he heard of a good Place for him
in England, to let him know of it, for he would
go and ferve there again.

Q Whether he was fpoke to, to come over,

or was Elianor Vanefs fpoke to, and what was
the Occafion ?

A. My Lord afk'd him if he would fpeak the

Truth, and do him any Service •, and whether he
would bring this Girl along with him.

£K Who was it that fpoke to him ?

A. My Lord Duke and my Lord Howard.

Q. When was that ?

A. It was about a Year ago.

J3>. Where was he at that Time ?

A. He was in London.

^. Did he go over of his own Accord, or was
he fent into Holland, who it was that fent him
over, and for what ?

A. It was a Friend of his Acquaintance, that

hedefired, in cafe he heard of a Place, to fend for

him.

£>. Who fent for Elianor Vanefs over ?

A. He fays, that after he had promifed my
Lord Duke and Lord Howard to fpeak theTruth

of what he knew, they defired him, that if he

met with Elianor Vanefs, to defire her to come
over, and fpeak the Truth of what fhe knew.

9$j How long after did you meet with Elianor

Vanef ?

A. 'Tis about twelve Months fince I met with

her.

gK When was the firft Time that he fpoke to

Elianor Vavfs about her coming over to fpeak

the Truth ?

A. 'Tis about a Year fince.

Q How long is it fince they refolved to come
over ?

A. About twelve Months.

^. Whether he was acquainted with Elianor

Vanefs before he met with her in Sir John Ger-

maine's Service ?

A. He fays never.

^ You fay you went from Sir John Germaine's

Service in Suffolk-ftreet , and you fay when you
came to him again he lived in the Cock-pit ; did

you find Elianor Vanefs there then ?

A. He fays he found her at the Cock-pit.

£K When he waited on Sir John Germaine in

his Chamber, who waited on the Dutchefs in her

Chamber ?

A. There was one Sufannah Barrington, and
Elianor Vanefs.

Q But who waited upon her in her Chamber?
A. Sufannah Barrington did, to drefs her.

g>j Whether he had feen any of Sir John
Germaine's Relations in the Chamber, when this

Lady and Sir John Germaine were a-bed toge-

ther?

A. Yes.

£>. Name them ?

A. He fays, he faw Mrs. Brienne, and Mr.
Daniel Germaine there.

£>. Did you fee Mrs. Judith there ?

A. He does not remember that he faw Mrs.

Judith in the Room while they were a-bed toge-

ther, but the other he hath feen when they were

a-bed together, but at different Times.

£K Whether ever he hath feen the Dutchefs

at any other Place ?

A. He has been at the Chapel with her, and

elfewhere.

^ Where ?

A. At my Lord Peterhorow's, and in her own
Houfe ?

Crofs-
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Crofs Examined.

<£. I defire he may reduce this to a Certainty,

what Time he went out of England, and look

upon his Note again ?

He looked upon his Note, and 'twas dated Eighth

February, One thousandfix hundredninety-two.

9. How long after this went he out ofEngland?

A. He went away as foon as the Wind was fa-

vourable.

£>. Can he recollect the Time?

A. He fays 'twas fome time before Eqfter, for

he came into Holland about Eafter.

^. When he told his Grace the Duke of Nor-

folk and Lord Howard he would be true to them,

whether he was in any Service at that Time?

A. No, he was in no Service at that Time.

Q. How long had he been out of Employ ?

A. He has none yet.

Q. But how long had he been out of Employ,

or Service, before he made this Propofal to the

Duke, or my Lord Howard ?

A. He fays, he went away about theTwenty-

feventh of June.

<?>. Is it the fame Year his Paper fpeaks of,

that he fpake to my Lord Duke ?

A. No, 'twas not ; he fpake to my Lord Duke
about twelve Months ago.

§). But how long had he been out of Service

when he fpake to my Lord Duke ? when did he

leave Sir John Germaine the laft Time ?

A. 'Tis about three Years and half ago j 'twill

be four Years in June next.

S%. Has he been in any Service fince thatTime ?

A. No, he hath not.

Q. How has he lived fince then ?

A. He fays he has fomething of his own in his

own Country ,upon which he may fubfift fome time.

Q. I think he faid, he faw Sir John Germaine

and the Dutchefs in Bed together, in the Houfe

where fhe now lives ?

A. Yes.

£>. Then I defire he will tell, if he knows any

of the Dutchefs's Servants that were about her

at that time ?

A. Yes, he does.

jj). Then, that he will name them ?

A. Henry Keemer.

£K What's become of him ?

A. They told he was dead ; and there was

Sufan Barrington.

Q I defire he will tell of fome of the Servants

that lived with the Dutchefs at that Time, befides

that Perfon that is dead, and the other which is

gone beyond Sea, as they fay ?

Mr. Northey anfwer d. We don't fay fhe is

gone beyond Sea.

A. He does not know any other.

£>. Then, that he will tell what Month he faw
them in Bed together ?

A. He can't remember the Month, or the

Day •, but if they will afk him the Reafon why
he remembers it, he will tell it them.

|\ If you can come to any Certainty about the

Time of the Year, or the Month ?

A. He can't fay the Month, or any particular

I
Time.

I Q What Servant he faw in the Houfe, or who
let him in ?

A. Hehadhimfelf the Key of the lower Room,
and could come in when he pieas'd.
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6). Whofe Servant was he at this Time he

fpeaks of? Whether he was a Servant to the

Dutchefs or to Sir John Germaine ?

A. He was Servant to Sir John Germaine.

£{. He was faying he could tell a Reafon to fix

theTime, let him recollect himfeif of the Time ?

A. He can't remember the Time, but he came
into the Room to bring a Clyfter, and he was de-

fired to flay a little till my Lady Dutchefs got up.

Q. That he may be pofitive whether he had a

Key to the lowerRoom of the Dutchefs's Houfe ?

A. He fays he had a Key of the Door that goes

into the Park, and he could come into the Houfe
by it, for it was the Key of the Houfe.

<?>. What Servant was it that brought him up,

for that Key only let him into the lower Room ?

A. Sometimes Sufan Barrington, and fome-

times Henry Keemer.

4>. What Room the Lady Dutchefs lay in ?

A. 'Tis a Room that looks into the Park.

^. 'Tis not a Ground-Room, I fuppofe ?

A. No, 'tis up Stairs.

£K How many Stories ?

A. He can't tell what Degree it was.

<^. Being afk'd that Queftion again upon the

reading his Depofitions, he fays he can't tell how
many Stories ; but, if you pleafe, he will defcribe

the coming into the Room as well as he can.

i^. Defcribe the Coming into the Room ?

A. That as you come upon the left Hand,
there is aWay to go into the Dutchefs's Room ;

when you have palled the little Chamber-door,

you go into a Place full of China •, and, after that,

you come to the Dutchefs's Bed-chamber. On
the other fide, going up Stairs, there is a little

Room, where Sufan told him fhe lay •, and after-

wards you come into a Room where the Chimney
is, as he thinks, on the right Hand, and he thinks

there are two Windows that look into the Street,

he is not very certain •, and in the Room upon the

left Hand there is a Door into a great Room,
and from that great Room you can go into the

Lady Dutchefs's Room. It was fo at that Time,
to the belt of his Remembrance.

<j\ How many Rooms are there upon a Floor ?

yf.Thereare a matter of4 Rooms upon a Floor.

ij>. Whether he has fpoke with any body that

he knows is acquainted with this Houfe fince he

was examined here before ?

A. He fays he has fpoke to nobody fince, that

has given him any Account of the Houfe.

<5>. Which Side of the Park does the Window
of my Lady Dutchefs's Room look into ?

^.Towards the Pond where the Brafs Statue is.

J£. Does the Bed-chamber look towards the

Brafs Statue ?

A. He durft not go to look out at theWindow
for fear of being difcovered, but he could fee the

Water.

£\ Whether he knows the Horfe-Guards ?

A. Yes.

ij>. Whether he knows Arlington-Houk?

A. Yes.

^. Whether the Window does look towards

Arlington-Houfe, or the Horfe-Guards ?

A. He hath been there feveral times, but it

was not his Bufinefs to go to theWindow; but

when he was in the Room he could fee theWater.

gK. Whether he could tell which Way the

Window look'd ?

A. He did not live in the Houfe, but went
K k there
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there fometimes upon Meffages ; and when he

was there, 'twas not his Bufinefs to go to the

Window, but he could fee the Water when he

was in the Room.
^. Whether the Window was on that fide of

the lktleDoor that he came in, or on t'other fide?

A. Upon the left Hand coming in. He fays

he has explain'd himfelf as to the entering in, and

he can fay no more to it.

£>. Was it one or two Pair of Stairs that the

Dutchefs lay?

A. He can't be pofitive, whether one or two
Pair of Stairs.

4>. Who brought him up that Time he brought

the Clyfter ?

A. Sufan Barrington.

£>. Who told him, at the Cock-pit, 'twas the

Dutchefs of Norfolk ?

A. Sir John Germaine, her felf, and the whole

Houfe told him fo.

£>. Did he before thatTimeknow the Dutchefs?

A. No.
Q. Did you never fee other Women there be-

fides this Lady ? A. Yes.

^.Did you know all the reft that you faw there ?

A. No, he did not know them all.

<^. Whether he was not told the reft of the

Women were of great Quality too ?

A. He never was told fo, nor did he inform

himfelf whether they were or no. •

SK At Fox-hall, and at the Cock-pit, I think,

he fpake as if he undrefs'd Sir John Germaine and

the Dutchefs ; whether he undrefs'd them both ?

A. Not the Dutchefs.

^. What Year was it they were at Fox-Hall ?

A. It was before he went to Ireland, and after

he came from Ireland ; but he can't precifely tell

the Time.

J3>. Whether he has been in any Service fince

One thoufand fix hundred ninety-fix, when he left

Sir John Germaine's ? A. No.

^ Whether when he came, about a Year ago,

into England, there was Application made to him

in order to make a Difcovery; or, whether he of-

fer'd of himfelf to make it?

A. He never did offer himfelf.

i^Whowasitthatfirfcafk'd him the Queftion ?

A. 'Twas my Lord Howard.

Q. Where did you meet my Lord Howard ?

and upon what Occafion ?

A. Hefays, That 'twas that Perfon that he had

addrefs'd himfelf to, to get him into Service here,

that was the Occafion of their meeting together.

^. Did you know the Lord Howard before?

A. No.
^. Where was the Place they met?

A. He call'd him to his Houfe.

^. My Lord, or that Perfon ?

A. He fays, That Perfon to which he addrefs'd

himfelf to get a Place, told him he had found one.

<•?. Name that Perfon.

A. Richard/on,

i$\ Where does he live ?

A. I don't know.
<£. Were you acquainted with him before ?

A. Yes.

i^. Where had you been acquainted with him?

A. At London -, 'tis a Woman.
9^ Whether he can defcribe the Room, or

the Furniture of the Room, where this Noble

Ladyand Sir John Germaine werea-bed together,

where fhe lives now ?

y/.Hecan't rememberany thingoftheFurniture.

gj Was it hung or wainfcoted ?

A. He fiys, he can't tell, and yet was there often.

i^. Pray, who was the Clyfter for ?

A. For Mr. Germaine.

J^>. Where was it to be adminiftred?

A. A-bed.
£K Who was a-bed ?

A. My Lady Dutchefs was a-bed too.

£>. Was it to be adminiftred at the fame time
as he and the Dutchefs were a-bed together ?

A. No.

^. Was the Dutchefs there ?

A. He laid the Syringe to the Fire-fide, till

fuch time as the Dutchefs rofe.

Q. Apothecaries are exact in point of Time in

making their Bills.

A. He fays, I compofed the Clyfter my felf,

but hedidnotcompofe it at the Dutchefs's Houfe,
but at Mr. Germaine'?,.

£>. Did you ftay with Sir John Germaine till

all was over ?

A. No •, as foon as he had given it him, he
went home to Mr. Germaine's Houfe.

^ Whether he pretends to fpeak of any other
Time he faw the Dutchefs in Bed with him at
her Houfe in Duke-Jlreet, but when he carried
him the Clyfter ?

A. Yes, my Lord, he fays he has.

g). Let him tell the Times and Circumftances.
A. He fays, he can't very well remember the

Times, but he had fometimes Bufinefs there, to

bring and carry Letters.

£>. When was that Time of the Clyfter?
A. It was about two Months before he left them.
§K Was that the laft time he faw them together ?

A. That was the laft Time.
^How long before that did he fee 'em together ?

A. Long before that Time, in the fame Houfe.
£>. He fays, he has feen Sir John Germaine and

the Dutchefs in Bed together elfewhere. Did he
never fee them in Bed together at the Mill-bank?

A. He has feen them there two or three Times
a-bed together.

<£. When did your Mafter order you to pre-

pare a Clyfter?

A. He had Order to come and wait for Mr.
Germaine at the Dutchefs's ; and, that Mr. Ger-
maine coming to the Dutchefs's late, he ordered
him to bring the Clyfter next Morning.

£K At whatTime he came the next Morning ?

A. He had Order to bring it at 9 a-Clock, and
hebrought it at the appointed Hour,and waited in

thelittle Room where Sufan was till he was call'd in.

gK He fays, he waited for Sir John Germaine,

by his Orders, at the Dutchefs's, till 'twas late ;

which of the Dutchefs's Servants did he keep
company with ?

A. He fays, he remembers very well it was
Mr. Keemer.

Q. Whether that time that he faw Mr. Germaine

and theDutchefs in Bed together ^.Mill-bank, if it

was after the firft time he was fent out of England,

when the Bill was depending before the Lords?

A. 'Twas after.

<2>. What Year did you fee them a-bed toge-

ther at Mill- bank ?

yf.'Twasaday or two beforeMrs.DVymz72/died.

A day or two before (he died Mr. Germaine came

to Mill-bank, and ftaid there about eight Days. ,

Nicola Haufeur.,

Depofuionsj
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Depoiitions of William Bayly.

Die Sabbati is Februarii, 1699.

William Bayly fworn.

0, T~*VY E know Sir John Germaine and the
J

\J Dutchefs of Norfolk ?

A. Yes.

ij\ Was you Servant to Sir John Germaine ?

A. Yes.

Q. In what Capacity ?

y£ Three Years I wore his Livery, and three

Years I was his Steward.

Q. When did you firft come to live with him ?

A. Three Weeks before the King was crown'd.

£>. Was there any Converfation between Sir

John Germaine and theDutchefsof Norfolk? D'ye

know that they liv'd together, or kept Company
one with another ?

A. No ; I never knew them live together, but

feen them keep Company together, but never faw

any Incivility between them.

^. Where faw you them in Company toge-

ther f

A. I faw them in Company in my Mailer's

Houfe.

Q How long ago ?

A. About five Years ago.

§{. Where did your M after then live ?

A. He liv'd then where he does now.

§). Did the Dutchefs of Norfolk ever lie there?

A. Never, to my Knowledge.

|>. What wastheTimefheufually came there?

A. Commonly in an Afternoon.

ij\ How often have you feen her there ?

A. Two or three times.

gK At what Time did fheufe to come? and,

At what Time did fhe ufe to go away ?

A. She ufed to come there about Four or Five

a-Clock in the Afternoon, and might ftay there

about two or three Hours.

£>. You are upon your Oath, and pray tell

whether you ever faw them in Bed together?

A. By all that's good, I never faw them in

Bed together.

Q. Did the Lady Dutchefs ufe to come thither

Mafk'd or Unmafk'd ?

A. She us'd to come Mafk'd, but put it off

when (he came into the Houfe.

^ Who ufed to come with her ?

A. There ufed to come Mr. Keemer with her.

i$\ What Company? Did no other ufe to come
with her to Sir John Germaine'% Houfe ?

A. Yes, another Servant, Mr. Carter.

^ Who was in the Room with them in Sir

John Germaine' s Houfe ?

A. Mr. Keemer ftay'd commonly with thenvall
the Time they dined, and after Dinner; the other
Servants and I were in the next Room to them,
and commonly, when they had Occafion, they
would call Mr. Keemer.

^ Was there no other Servant but Mr. Keener
that they ufed to call upon ?

A. Yes; a Gentlewoman, Mrs. Sufan Barring-
ton.

^. Have you feen her lately ?

A. No, not thefe fix Months.
Vol V.

*5 !

§>. D'ye know if your Mafter ufed to go to the

Du':chefs's Houfe ?

A. Yes, I have heard fo, but I can't fay fo

pofitively.

^. Did you ever go with them to the Dutch-
efs's Houfe ?

A. No ; but I have gone with them as far as

the Horfe- Ferry.

£>. When was the laft Time you faw them to-

gether ?

A. I can't tell •, I have been out of my Mailer's

Service thefe four Years.

Ij. How long before you left your Mailer's
Service, d'ye think it was that you faw them to-

gether ?

A. I can't tell, but I think it might be about
half a Year

Q, He has gone with his Mafter as far as the
Horfe-Ferry ; pray then let him be alk'd where he
left his Mafter ?

A. I left him at the Horfe-Ferry.

^j What Orders did your Mafter give you
when you left him ?

A. He order'd me to go Home9 and keep the
Houfe.

^. D'ye know whither your Mafter was gone
then ?

A. I may judge he went to the Dutchefs, but
I can't fwear he went there.

gK Did Sir John Germaine come home to Bed
that Night ?

A. Some Nights he came, and fome he did not.

Q. Did you carry Cloaths to him at any Time ?

A. I have carried Cloaths for him to Mr. Keemer9
the Dutchefs's Servant.

ij>. Where did Keemer live when you carried

Cloaths to him ?

A. In a little Street going to the Bowling-Alley.

Q. Who did he live withal ?

A. He told me he lived with the Dutchefs,

but he was a Houfe-keeper, and had a Houfe
there.

§L Did you always carry Cloaths to Mr. Keemer
for your Mafter ?

A. Sometimes I carried his Cloaths to Mr. Kee-

mer, and fometimes Mr. Keemer came to me for

them.

j^. Did you apprehend that your Mafter was
then at the Dutchefs's, or at Mr. Keener** ?

A. I can't tell where he was : How can I tell?

I anfwer as punctually as I can.

<j>. When Keemer came toyou for Cloaths, what
Account did he give you where yourMafter was?

A. He gave no Account.

§K Whether did you ever fee the Dutchefs and
your Mafter together at any other Place but his

own Houfe ?

A. Never.

g^ When you carried the Cloaths to Keemer*s9

did your Mafter lie at Home that Night or not?

A. Sometimes he lay at Home, and fometimes

he did not: Many times my Mafter has been at

the Dutchefs of Mazarine's from Four a-Clock
this Day till Twelve the next.

^. Repeat it again, for that's material.

A. My Mafter has taken his Chair at his own
Back-door at Four a-Clock on a Saturday, and
not come Home till Sunday at Twelve a-Clock.

§>. Where has your Mafter been at that Times

when he ftay'd out all Night ?

A. At the Dutchefs of Mazarine'* ; and when
Kk 2 he
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he loft his Gold, he has fent to me for more
Gold.

^. Did he ever fend to you for any Cloaths

when he was there ?

A. Never.

£>j D'ye know where he was when he fent to

you for Cloaths?

A. No, indeed.

D'ye know Nicholas Hofier ?

Yes, I know him very well ; I faw him here

juft now.
G). Did you know him when he waited on Sir

John Germaine ?

A. Yes, he fucceeded me, and I fucceeded him
again.

g>. You was Footman when you went to Sir

John Germaine: When was that ? and, What Year
did you leave off your Livery, and ferve him as

his Steward ?

A. I can't tell.

^ He fucceeded Hofier, and Hofier fucceeded

him .' Pray let itbeafk'd him, at whatTime he

came into his Matter's Service, when he fucceeded

Hofier?

A. 'Twas about the fame Time that the Trial

was here before.

Q. How long was it e'er Hofier return'd again

to ferve Sir John Germaine ?

A. To the beft ofmy Knowledge, it was three

Years i for I receiv'd and paid Money for my
Mafter, and Hofier was away all that Time : Ho-

fier won't deny it, if he were call'd in.

j^. You fay that you fucceeded Hofier at the

Time when the Trial was here : How long be-

fore that Time did you return to your Mafter's

Service ?

A. About three Weeks before the King was
Crown'd I came to my Mafter, and ferv'd him
three Years, and wore his Livery ; and he was
pleas'd, after Mr. Hofier went away, to make me
lay out his Money, to be Caterer for him, and to

keep his Gold, and to the beft of my Knowledge
'twas three Years before Nicholas fucceeded me
again.

£>. How long was it before he came back again

to ferve Sir John Germaine?
A. Before I faw him in my Mafter's Houfe,

and that he took my Place from me, 'twas three

Years.

i£. Did you not fee Mr. Hofier in England be-

fore that Time that you went out of your Mafter's
Service ?

A. No; I beg your Lordfhip's Pardon, I will

recollect my Memory for that \ as I have a Soul
to be fav'd, now 'tis come into my Mind, my
Mafter fent for Nicholas into Holland about a Year
before Nicholas did come over : My Mafter told

me, before he came, that he would fend for Ni-
cholas again, and that I and Nicholas fhould have
the Charge of his 'Houfe. Nicholas came over,

and we had the Play at our own Houfe : Nicholas

ftaid there fome Time, but he did not like his

Bufinefs, and fo he went away again, becaufe he
could not have all the Money

William Bayly crofs- examined, Luna 2 6 Februarii,

j^, About what Time did Nicholas come into

England, after the Trial was before this Houfe ?

A. I can't refolve you.

^5 Had you no Certificate of Leave, or Dif-
charge, when you left your Mafter's Service?

A. No •, my Mafter was fo kind, that he brought
me immediately into the Excife, as foon as I was
out of his Service.

% When you carried the Cloaths to Sir John
Germaine 1

s, was it the Time when you wore his

Livery ?

A. I carried no Cloaths to him when I wore
his Livery ?

4>. Had you noDifcourfe with the Dutchefs's

Agents fince Saturday Night ?

A. No, I have not feen them, nor don't know
them.

Q He fays, he faw the Dutchefs of Norfolk a|

the Cockpit, ztSir John Germaine's Houfe where
he now dwells : Pray recollect you felf, that you
may be pofitive as to the Time.

A. I can't refolve you as to the Year, 'tis fo

long ago ; I believe 'tis about five Years ago.

i2\ Can you be pofitive that it is not more?
A. To the beft of my Knowledge, 'twas about

five Years.

§K Can you be fo far certain, that you can fay

'twas not more?
A- I can't fwear 'twas more, but I believe it

may be five Years, more or lefs.

J-P. You fay you faw her two or three times

there : Was it all in one Year, near the fame
Time or Month? Can you reduce it to any Cer-

tainty ?

A. I believe it might be in Summer.

^ All in one Summer ?

A. Yes, I believe, all in one •, to the beft of my
Knowledge there was never a Winter between

the Time that I faw her firft and laft.

j£. Did you know the Dutchefs of iSfor/^ be-

fore chat Time that you faw her in your Mafter's

Houfe, and took her to be the Dutchefs of Nor-

folk ?

A. I did not know her before the Trial was

here.

§>. Did you know her any Time after that

Trial, before the Time you faw her in Sir John
Germaine* s Houfe ?

A. I was not fure that it was fhe, only as I

had it from Mr. Keener.

i^. Then you don't undertake of your own
Knowledge to fay that it was fhe ?

A. I can't fwear that 'twas fhe, but as Mr.

Keemer told me ; I don't know whether I fhould

know her nowor not, 'tis fo long fince I faw her

;

I believe it is five Years, if not more.

£>. Did you fee her before or after you faw her

at Sir John Germaine's Houfe ?

A. The firft time they told me 'twas fhe, I met

her in her Coach in the Pallmall, with two other

Gentlewomen with her, a little before the Trial

was here: I followed the Coach, and the Dutchels

went into fome Lady's Houfe in Dover-Jlreet, and

they told me the Dutchefs was the firft Woman
that went out •, this is the firft time that e'er I

faw her, that I know of, 'till fuch time as Keemer

told me 'twas fhe.

!|>. Whether do you know Nicholas ?

A. I know him very well.

£K Can you tell how long it is fince he came

laft into England?

A. No, he has been here two or three times in

England, fince I left my Mafter.

£). How long before this Examination faw you

him, or fpoke with him ?

A. I
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A. I did not fee him above thefe three Years.

g. How Jong before you came hither as a Wit-
nefs did you fee him ?

A. 1 have not feen him thefe three Years till

I came hither to be a Witnefs, and did admire to

fee him here, that a Man that had got his Bread

under his Mafter lhould appear here againft him,

ic is fo ungrateful a thing.

0. How came it you had fo much Curiofity as

to follow the Dutchefs's Coach ?

A. I had a Mind to fatisfy my own Hu-
mour.

<& D'ye know how Nicholas lived fince he was

out of his Mailer's Service ?

A. No, Inever fawhim, nor had any Account

of him at all, nor have feen him thefe three Years

till now.

j£. Did you know when Nicholas and Elianor

Vanefs went out of England ?

A. No, I never knew when they went, nor

when they came.

i^. Don't you know what Bufinefs he went

out of England about, the Time you took his

Place ?

A. I know not the Bufinefs he went out of

England upon.

jjp. Did he at any Time tell you he was

to get away to hide himfelf from coming hi-

ther ?

A. No, I heard not one Word from him at

the Time of his parting.

£K What reafon had you to fay upon the firft

Sight of Hofier, that he was ungrateful for com-
ing hither ?

A. I lhould think my felf ungrateful to eat a

Gentleman's Bread feven Years, and do him all

the Spite and Malice I could.

4*. Repeat thofe Words?
A. I lhould think my felf very ungrateful to

profecute j if I lhould do any Harm to a Mafter

that I had ferved fo many Years, I fliould think

my felf very ungrateful, let him think of himfelf

what he pleafes.

j£.
#
He added fome other Words ?

A. For any thing I know, it is Spite and Ma-
lice.

%. Wheredid youlivewhen you followed the

Dutchefs's Coach ?

A. At Mr. Germaine's.

§£. This Man is a Witnefs, and fo is Ho/ier ;

let him explain himfelf what he means, and where-
in there is any Difference between him and Ho/ier,

for both are Witneffes ?

A. I fay, I fhould think my felf very ungrate-

ful, if I would do any Harm to a Man whofe
Bread I did eat fo long, and had got fo much
Money under him.

ijj. What Harm does Ho/ier do, being a Wit-
nefsagainftthe Dutchefs of Norfolk ? what Harm
is that to Sir John Germaine ?

A. I don't know.

J^ D'ye reckon it ungrateful to fpeak the

Truth to the Prejudice of a Mafter ?

A. No, I would not fpeak an Untruth for all

the Mailers in the World.

% Where is there any Fault more in Ho/ier

than in you ?

A. I know not.

J^. Whether did Elianor Vanefs live with Sir

John Germaine when you liv'd there ?

A. I know not who fhe is.

-53
Jjj>. This Woman that was here as a Wit-

nefs ?

A. Yes, Ihe liv'd there.

<£. What Time went lhe away from Sir John
Germaine' s Service ?

A. I know not, I cannot tell, indeed.

Sign'd,

WILLIAM BATLK

Die Martis, 5 Martii, 1699.

Council and Witnefs being call'd in for the

Dutchefs of Norfolk (and the Duke's Council

being prefent) the Examination of the Wit-
neffes, taken Yefterday in Short-hand and tran-

fcribed, were read to them, and fubfcribed,

(viz.)

Die Ltina 4 Martii, 1699.

Thomas Hawkfworth fworn, depofed as fol-

loiaeth :

Queft. "T^O you know Elianor Vanefs t and did

\^J you live in the Dutchefs ofNorfolk's
Family ?

Anfw. I came to live with the Dutchefs about
Oclober, 1691. and left her. in September, about

two Years within two Months : Elianor Vanefs

lived there when I lived there, and was Cook-
maid.

i^. When did fhe leave the Dutchefs's Ser-

vice?

A. About the beginning of January, or the

latter end of December, 1 69 1

.

i|l On What Occafion went fhe away ?

A. She was turned away, to the bed of my
Remembrance, for keeping Company with Dutch-

men.

gK Whether ufed fhe any other Office but in

the Kitchen? or had fhe Accefs to the Dutchefs's

Chamber ?

A. Never 5 fhe was not allowed to come any

higher than the firft Floor : She ufed to clean

that Room next the Street, one Pair of Stairs

next the Door, and the Back-Parlour even with

that, but was not fuffered to come into the

Dutchefs's Chamber.
j>). Who waited upon the Dutchefs in her

Chamber ?

A. Frances Knight \ fhe was conftantly in the

Dutchefs's Chamber, and ufed to warm her

Bed.

j^). You fay that Vanefs was allowed to come
no higher than the firft Floor ; explain that.

A. The Kitchen is under-ground backward •,

that Room Vanefs cleaned was even with the Street,

a Ground-Room ; the Laundry-maid clean'd the

next Pair of Stairs.

i£. What was the Laundry-maid's Name ?

A. Sufan; fhe' s dead.

Q. Do you know how long ?

A. No.
£K Did you ever fee Vanefs in the Dutchefs's

Chamber.

A. Never in my Lifej I never heard fhe was

allowed to come there.

& How
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J2>. How long is it fince you liv'd with the

Dutchefs ?

A. About fix or feven Years, or very near it.

^ D'ye remember the Bill that was brought

into Parliament againft the Dutchefs, while you

lived there ?

A. I came to the Dutchefs the Oclober before

that Bill was brought in.

Q. Was Vanefs turned away before that ?

A. She was gone a Month or thereabouts be-

fore that.

i^. D'ye remember the Month?
A. To the bed of my Remembrance, 'twas

about the latter End of December, or the begin-

ning of January.

i$j Was there any Stir about the Dutch Foot-

Soldiers haunting Vanefs ?

A. I never faw any, but have heard the Ser-

vants fay they did.

£>. Can you fay what Time it was ? Whether
before or after the Bill ?

A. Before I heard any thing of the Bill ihe

was gone.

Crofs-Examin'd.

j^j Were do you live now ?

A. With Sir Thomas Barnardifton.

§K What Station were you in, when you lived

with the Dutchefs?

A. A Footman,

i^ Do you know Hofier then ?

A. No.

^ Where did the Dutchefs live, when you

came firft to her.

A. Upon the Row between the Horfe-Ferry and
Mill- Bank.

Q. How long did you live there ?

A. A Fortnight or thereabouts ; not much
more.

i£. Do you know where fhe liv'd before ?

A. No.
J^. Do you know Sir John Germaine ? And,

on the Oath you have taken, did he ever come
to the Dutchefs's Houfe while you liv'd with

her?

A. I never faw him in the Houfe ; I never faw

any unhandfome Thing by the Dutchefs all the

Time I lived with her.

Q. Did you never fee Sir John Germaine with

her?

A. No, never , and I had the Privilege of

the firft Floor and the fecond Floor, and help'd

to rub the Rooms, and fometimes I rubb'd the

Lodging-Room.
£>. Had you the Privilege of going up Stairs

in the Morning?
A. No, it was one Peacock that rubb'd the

Room above Stairs.

i^. Did you know Vanefs ? Was fhe Servant to

the Dutchefs when you liv'd there ?

A. Yes, fhe was.

i^. Can you be pofitive as to the Time of her

going away ?

A. As near as I can tell, it was in the begin-

ning of January, i6g2. I came in the Oclober

before, and fhe went away the January follow-

ing.

, ^ Were you by, when fhe was difcharg'd ?

A. No.

Q Who paid her her Wages ?

A. I can't tell.

j£. Did you never fee Vanefs in the Dutchefs's

Chamber?
A. Never.

,£>. Did you attend at the Dutchefs's Chamber
in the Morning ?

A. Not conftantly •, we took it by Turns.

j£\ Did you never attend in her Chamber when
fhe was a-Bed?

A. No.
*£. Who was it of her Women that attended

in her Chamber ?

A. Sufan , Frances Knight, and Sufan Bar-
rington.

j^. When did you fee Sufan Barrington laft?

A. About five Years ago.

j£. Did fhe conftantly attend in the Dutchefs's

Chamber ?

A. She and Mrs. Knight carry'd Coalsconftant-

ly to warm the Bed ?

i^. How old was you when you liv'd with the

Dutchefs ?

A. About eighteen Years old.

SJK How old are you now ?

A> I think about Seven and twenty.

Thomas Hawk/worth.

Die Luna, 4 Martii, 1 6gg.

John Peacock fworn, depofeth asfolloweth:

Jucfl you lhDID
Norfolk in 1691

with the Dutchefs of

?

A. 'Tis fix Years fincel left her Service, laft:

January, or thereabouts ; I liv'd two Years and

a half with her, or thereabouts-, I came in Au-

guft, and ftay'dtill January two Years following,

or thereabouts.

gj: Did you live with the Dutchefs, when the

firft Trial, as they call it, came on in Parlia-

ment ?

A. Yes, I liv'd with her before and after.

J^. Did you know Vanefs ?

A. I knew one whofe Name was called Lena.

j£>. What was her Bufinefs ?

A. Below Stairs in the Kitchen ; I never faw

her in any other Room, but the outerRoom next

to the Street, and I was there all the while fhe

was there, and after fhe was gone.

Q. Did you ever fee her in the Dutchefs's Bed-

chamber ?

A. No ; the Work fhe was employ'd about

was dirty Work ; I never faw her clean, but

nafty, and could not eat the Victuals of her

dreffing.

<?\ Was you there before Vanefs ?

A. Yes, I was in the Houfe fome time before

her Grace came over, to help the Upholder, and

to carry Looking-Glaffes and Stands.

<^. When did fhe come over ?

A. She came to Mill-Bank, but I know not

when fhe came over: My Lady Peterborow or-

der'd me to do what I did.

A. Was you Servant there to the Dutchefs

before fthe came over ?

A. I never faw my Lady Dutchefs before fhe

came there, except fome Years before at Dray-

ion, when he liv'd with her.

9. Who hired you ?

A I
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A. I came there by the Lady Peterborough's

Order, and had my Victuals at my Lord Peter-

borough^.

§{. Who hired you ?

A. I was not hired at all.

<9. How long did you live at Mill-bank?

A. I liv'd about two Years and a Quarter, or

ibmewhat more.
i0_ What was your proper Bufinefs, when you

liv'd with the Dutchefs ?

A. When the Dutchefs went abroad, I went

with the Coach ; and when fhe fupp'd or din'd

at home, I laid the Cloth, Forks and Spoons,

j?. Did you ever wait above Stairs ?

A. Yes, I have waited above Stairs.

.jjj. Who waited upon the Dutchefs in her

Chamber ?

A. Frances Knight, one Sufan, and one Sufannah.

Q Upon your Oath, did you ever fee this

Woman, Helena, go into the Dutchefs's Bed-

chamber ?

A. I never once faw her there all the Time I

{laid there ; I rubb'd the Bed-chamber with a

long Rubbing-brulh ; I never faw her there, nor

above Stairs.

ij>. Do you know at what Time it was fhe

came to live with my Lady Dutchefs?

A. Yes •, fhe came while I was there.

§). Did you live with the Dutchefs before fhe

came to Mill-bank ?

A. I liv'd at no other Place with the Dutchefs,

but at Mill-bank, and at Drayton.

^i D'ye know how Vanefs left the Dutchefs's

Service ; and why ?

A. Yes, upon Complaints of Diforders, and
her ill dreffing the Victuals.

£>. What Diforders ?

A. There were Men came to the Door to' en-

quire for her, twice, or more.

^ Did you fee the Fellows ?

A. Yes, I faw the Fellows, they came to the

Door in theDufkof the Evening, and I acquain-

ted the Dutchefs with it, and told her Grace, I

did not think it fafe for her Houfe, becaufe I

had the Charge of Silver Spoons and Forks.

4>. What fort of Men were they ?

A. One of them appear'd to be a Foot-Soldier

in a blue Coat.

Q. In what manner was (he put away, or left

the Houfe ?

A. Upon thefe Complaints, the Dutchefs faid

fhe wou'd turn her away.

$, Did you hear the Dutchefs fay fo ?

A. Yes.

% Was that before the Trial at the Lord's
Houfe, or after ?

A. To the beft of my Remembrance, it was
before the Trial, the latter End of December, or
the Beginning of January, but I can't be pofi-

tive ; I think 'twas the latter End of December.

Q Did fhe go away before the Trial, or not?
A. I think, before the Trial, but I am not

fure : Yes, at the Time of the Trial, I remem-
ber another Cook.

^ Are you fure of that ?

A. Yes, I am fure of it ; 'twas the Coach-
man's Wife, one Gojling.

i^. D'ye know Haufeur or Nicola ?

A. No.

^. You. lived at Mill-bank two Years ; D'you
know no fuch Man ?

25s
A. I never heard his Name before ; I had no

Acquaintance with him, nor ever faw him about

Houfe.

Crofs-Examined.

i^. Where do you live now ?

A. Near Huntingdon ; I board in a Houfe there;

^ How long have you been out of Service ?

A. Ever fince 1 left my Lady Dutchefs.

^ How do you live then ?

A. I board in a Houfe ; I follow no Employ-
ment, but live on my own, except to teach Chil-

dren, two, three or four, out of Charity.

££. When came you to the Dutchefs's Service

firft?

A. I ferved her about ten or twelve Years ago,

but I can't remember the precife Time, 'tis fo

long fince.

j|. How long did you live with her then?

A. I lived with her about half a Year at Dray-
ton in Northampton/hire ; I went about November,

and ftaid to Lady-Day following.

£\ How long was it before you came to live

with her the laft Time ?

A. I can't tell.

<jj{. You fay you came to live with her about

two Years and a Quarter ; whatTime was that ?

A. I can't tell, but that maybe eafily found ;

I liv'd with her about fix Years ago, of there-

abouts.

g>. How long did you leave the Dutchefs, after

the Hearing came on in this Noble Houfe ?

A. I don't know j it was about a Year and
three Quarters, or two Years, I can't be pofi-

tive.

§>. Was it after the Trial began ?

A. Yes, I think the Trial began in January?

and 'twas a Year after it began.

<2>. Can't you be pofitive what Time you came
to live with the Dutchefs ?

A. I came about Auguft to Mill-bank, but the

Dutchefs was not come then, but the Oclober fol-

lowing my Lady Dutchefs came.

<£.. Where did the Dutchefs live then ?

A. I don't know, I was at the Lady Peterbo-

rough's ; I help'd her Servants to carry Things,

and to get Things ready.

^ Did you know where the Dutchefs liv'd

then ?

A. No •, fome faid fhe liv'd in Flanders, others

in Holland, and fome in France.

i^.Was you never at Faux- halZ white the Dutch-
efs liv'd there ?

A. I was never there while the Dutchefs lived

there, if fhe did live there.

£K Was you never there where fhe did live ?

A. When no body liv'd there, I have feen th®

Houfe where they faid fhe did live.

6). How long ago is that ?

A. I know not how long ago, but 'twas Ira'

the Summer-time.

ijj. How came you to take notice of that

Houfe more than the reft of the Houfes in Vaux-

hall ? Who was it told you the Dutchefs lived
1

there ?

A. I think it was one that was — '-——

<2>. You faid the Dutchefs went fometimes b/
Water ; did you go along with her at thar

Time ?

A. Yes, I did, with fome other Company.

^ Wa#
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§h Was you ever fent to the Houfe, to fetch

Goods from thence ?

A. No.
£K Who went with you, when you went with

the Dutchefs there ?

A. One Mrs. Bouffiers, and two or three other

Ladies.

Q. D'ye know Sir John Germaine ?

A. I never faw him, but in his Coach, as he

was going along the Street % I never faw him in

any Houfe, or any other Place, fitting or going,

but in his Coach.

§K Was you never at his Houfe ?

A. I never was at his Houfe, nor any Place

where he lived.

Q. You fay you were at the Dutchefs's Cham-
ber to rub the Room ?

A. Yes, I was.

i^. Did you not fee Vanefs there ?

A. No.
Q. Can you take it upon your Oath that you

never faw her there ?

A. No, I never faw her there ; but I faw Su-

fan Barrington there.

^ What Service did Sufan Barrington do

there ?

A. She help'd to drefs and undrefs her Grace,

and to mend Linnen, as I think.

J3>. When faw you her laft ?

A. 'Twas about the 9th, 10th, or nth of Au-

gufi laft, at the George Inn in Huntingdon.

£>.. D'you know where (he lived then?

A. She was ax. Huntingdon then, and came with

the Lady Dutchefs to take a Stage-Coach for

London ; fhe was at the George Inn in Huntingdon,

I think, about Auguft laft.

Q. You fay you liv'd at the Dutchefs's Houfe
at Mill-bank, before the Dutchefs came thither :

Did Vanefs come with her, or was fhe hired af-

ter?

A. I think me came with the Dutchefs.

i^. D'ye know whence the Dutchefs came,

when fhe came there ?

A. As I have heard, fhe came from Fox-hall

:

When my Lady Dutchefs went thither byWa-
ter the Summer after, I was told, that my Lady
liv'd at fuch a Houfe in Fox-hall.

^. Didn't you know that my Lady Dutchefs

liv'd at Fox-hall?

A. I never knew my Lady Dutchefs till fhe

liv'd at Mill-bank.

£>. What Account had you at the Dutchefs's

Houfe where fhe was then ?

A. People faid fhe was in Flanders.

£K D'you know when Vanefs came to live

with the Dutchefs ?

' A. I believe fhe came to live with the Dutch-
efs at Mill-bank.

Q D'ye know when fhe was difcharg'd out

of her Service ?

A. I think 'twas the latter End of December, or

the Beginning of January, I think fo, but I

don't fpeak pofitively.

ij\ Was you by when her Wages were paid ?

A. No.
Q Have you ever feen her fince ?

A. No, I never faw her from that Hour to

this.

^. Where have you liv'd fince you left the

Lady Dutchefs's Service, and how ? Have you
any Eftate ?

A. I have a fmall Matter to live on ; I live

near Huntingdon, I was born near there ; 'tis my
native Place ; I have liv'd there about four or

five Years, or within feven Miles of that Place,

or thereabouts.

^. Did Vanefs drefs the Dutchefs's Dinner

when fhe lived there j for it feems fhe was not

good enough to ferve you ?

A. Yes, fhe did drefs the Dutchefs's Dinner,

but I did not care to eat Victuals of her Dref-

fing.

<=K When did you firft complain to the Dutch-

efs, that Men follow'd Vanefs ? or, that you ap-

prehended Danger by her being there ?

A. I can't tell.

g). Was fhe difcharg'd immediately after that ?

A. I think fhe was difcharged immediately af-

ter that.

§>. You fay there were fome other Ladies

that went with the Dutchefs to Fox-hall -, can

you name them ?

A. Mrs. Marfhal, and fome others ; but I

can't be pofitive.

<3>. Did you know Mrs. Briane ?

A. No, I never heard her Name before.

j^.Did the Dutchefs eat always at

.

houfe, or Mill-bank-houfe, as you call it ?

A. Sometimes fhe eat abroad, and fometimes

at home.

i^. Who drefs'd her Victuals when fhe eat at

home?
A. Lena.

i^. What d'ye mean by Mill-bank-houfe ?

A. Peterborough-houfe.

gK Who did you hear fay the Dutchefs lived

at that Houfe at Fox-hall?

A. The Dutchefs was going by Water, and

told the Ladies then, that That was the Houfe

fhe had liv'd at, at Fox-hall ; and walking in the

Garden of the faid Houfe, told 'em fo.

JONAS PEACOCK.

Die Luna 4 Martii, 1699.

Frances Knightfworn, depofeth as followeth

:

^uefi.TT OW long have you liv'd in the

XI Dutchefs of Norfolk's Family?

Anfw. Twenty-feven Years, or upwards.

^. With whom did you live all that Time ?

A. With the Lady Dutchefs's Father, the La-
dy Peterborough, and the Dutchefs.

^ Did you live with the Dutchefs when fhe

liv'd at Mill-bank ?

A. Yes, I liv'd with her at her firft coming

there.

^ Have you been with her ever fince ?

A. Yes.

^ Did you know Vanefs in the Dutchefs's

Family at Mill-bank, and what Employ had fhe

there ?

A. Yes, I know her very well ; fhe was in

the Kitchen.

i^. Did you ufe to be in the Dutchefs's Bed-

chamber, and about her Perfon ?

A. Yes, I was the firft in the Morning there,

and the laft at Night, conftantly.

j^. Did you know Elianor Vanefs there ; and

did fhe ufe to come into the Dutchefs's Cham-
ber?

A. She
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A. She never came there.

<9. Where ufed me to employ her felf?

A. In the Kitchen.

gK Was fhe well enough in Cloaths, cleanly

enough, and fit to come into the Dutchefs's

Chamber ?

A. No, Hie was not.

£>. What Time went fhe away ; and upon

what Account ?

A. My Lady put her away, becaufe Soldiers

came and afk'd for her, and fent for her to Ale-

houfes about Ten a- Clock at Night. I went up

one Morning, and complain'd of her to my Lady
Dutchefs, and told her that Soldiers haunted her,

afk'd for her, and fent for her to Ale-houfes at

Ten a-Clock at Night: And my Lady Dutchefs

faid, me would not keep a Servant that kept ill

Hours.

jj). Was this before the Trial ?

A. Yes, my Lady put her away, upon my
fpeaking this.

ijj. Do you know why fhe was put away ?

A. Yes, for having Soldiers haunt her Com-
pany.

Q. Confider well what you fay ?

A. Yes, my Lords ; I fpeak what my Confer-

ence tells me : Here I am before the Lords, I

muft fpeak Truth.

Q. How far can you recollect your felf, if it

was before the Trial, or not, that fhe was put

away f

A. It was before the Trial.

J3>. How long ?

A. I can't remember •, I think it was about a

Quarter of a Year, I can't tell exa&ly, but it

was near upon.

j^. How near was you to the Dutchefs ? What
was your Employment ?

A. I help'd to get her to Bed, as her Cham-
ber-maid.

^. Did Elianor Vanefs never undrefs her ?

A, No, never in this World.

^. Did you never know her come into the

Dutchefs's Chamber ?

A. Never, never. Oh, fie ! never indeed.

Q. D'ye know Nicholas Haufeur ?

A. I don't know him : There were many afk'd

for Mr. Keemer, but I did not know them, for

he has many Acquaintance.

ij\ Did you know Thomas Hawk/worth, your
Fellow-fervant ?

A. Yes, he came when my Lady came to Mill-

bank ; Mr. Peacock came before ; they were both
Servants together.

Frances Knight Crofs-Examined.

% You fay you lived Twenty- feven Years
and upwards with the Dutchefs and her Mother ;

Do you live with the Dutchefs ftill ?

A. Yes.

^. How long is it fince you liv'd with her
Mother?

A. After the Dutchefs was marry 'd, I came
to live with her and my Lord Duke.

gK Have you been in her Service fince ?

A. Yes.

^ After the Duke parted with my Lady
Dutchefs, where did fhe go to live ?

A. She liv'd at Mill-bank, and no where elfe

that I know of.

Q Came you to live with her foon after her
Vol. V.

Marriage ? and have you lived with her ever

fince ? and, did fhe ever live at Vaux-hall?

A. I never lived with her at Vaux-hall.

Q, Then you have not lived with her ever

fince ?

A. I have lived with her ever fince ; I have

taken my Oath, and as near as I can tell you.

<% Where did the Dutchefs live before fhe

came to Mill-bank ?

A. She liv'd at Vaux-hall ?

£K Did not you live with her there ?

A. No, I broke my Leg, and was brought to

her Mother's, and ftaid there a Twelvemonth •,

Mr. Peters was my Surgeon, he can tell it. I

came here to fpeak the Truth.

Q. Don't be angry?

A. No.
i^. Did you continue with the Dutchefs till

you broke your Leg ?

A. Yes; and when I broke my Leg, I went
home to her Mother's.

g>. When left you the Dutchefs after fhe parted

with my Lord Duke ?

A. I left her at Mill-bank.

!>. Do you know the Queftion that's afk'd ?

When did you leave the Dutchefs after fhe parted
with the Duke ?

A. I know no fuch Queftion as you afk. I

fpeak the Truth as well as I can.

^ Where did my Lady Dutchefs go, when
you left her?

A. I went away lame, and cou'd do her no
Service.

§>. Where did you come to my Lady Dutchefs
again, when you were well.

A. At Mill-bank.

i£. Was you ever with her at Vaux-hall?

A. I was not there, becaufe I was lame.

Q. Was you ever at Vaux-hall?

A. I told you I broke my Leg.
&K Was you ever at Vaux-hall, or not ?

A. I tell you I was lame.

Q. Was you ever at Vaux-hall at any Time ?

A. I tell you I was lame •, I give you Anfwer
to your Queftion. I tell thefe noble Lords, that

every Word I fpeak is Truth.

i^. But you are fwore to fpeak the Whole
Truth.

A. I fpeak the Truth. Why fhould you do
fo?

<?>. Was you ever with the Dutchefs at Vaux-

hall ?

A. I was not able to be there with her.

<3>. Was you there with her, or not ?

A. I was not able to go thither.

gK Was you never there ?

A. I was not able to go thither

6). Was you never there, or not, with the

Dutchefs ?

A. No, I never was at Vaux-hall in my Life,

but at Mill-bank and Whitehall I have. Memo-
randum in this Interlineation was alter'd, upon
reading over her Examination, Tes, I have been

there, but I did not ftay there.

<2>. Was you ever there with the Dutchefs, or

not?

A. I was not there : I tell you I was not there,

I was lame.

£>. Was you never there with the Dutchefs

at any Time ?

L I A. No,
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A. No, I tell you, I was lame : I was never

there with the Dutchefs.

^ Where was the Dutchefs before fhe came

to Mill- bank ?

A. That I can't tell.

<gj Where was fhe when you broke your Leg?
A. I left her at Mill-bank, with her Mother.

gK Where did you find her, when you came

again ?

A. I found her at her Mother's.

<2\ Can't you tell where fhe was jn the mean

Time ?

A. No.
£>. Was you never told by any of the Family

where fhe was at that Time ?

A. No.
§K Did Vanefs come to the Dutchefs when fhe

liv'd at Mill- bank ?

A. Yes.

£>. How long did fhe live with her after ?

A. I can't tell ; but a fhort Time.
<5>. Do you know Susanna Barrington ?

A. Yes.

<3>. When did you fee her laft ?

A. About three Weeks ago.

<5>. Is fhe not in the Dutchefs's Service ftill ?

A. I'll tell you the Truth : She receiv'd a

Letter from Flanders, acquainting her that her

Mother was dead : She was very much afflicted

with it : And when the Dutchefs came in, I told

her Grace that Sufan had receiv'd a Letter that

her Mother was dead, and I did defire my Lady
to give her Leave to go to Holland j and fhe's

there.

j>>. Did you fee the Letter ?

A. I faw it.

^. Was it from her Mother, or from her Si-

fter ?

A. Yes, 'twas from her Sifter, that her Mo-
ther was dead.

Q, Was Sufanna Barrington in the Dutchefs's

Service when this Bill was depending ?

A. No.
<^. How long is it fince you received that

Letter ?

A. 'Tis about three Weeks ago.

Q. How long is it fince you went ?

A. A Fortnight to Day.

gK Did you fee her any Time thefe three

Weeks ?

A. No, no.

£>. Did you not live with her in the Houfe,

and did you not fee her ?

A. She has been gone about a Week.
^. D'you know Mrs. Judith ?

A. No.

^ D'ye know Mrs. Briane ?

A. I have heard her Name, but am not ac-

quainted with her.

2^. Had you any Difcourfe with Vanefs, when
fhe came to Mill-bank to live with the Dutchefs?

A. No, I never lik'd her Difcourfe.

^ Did you ever hear the Dutchefs fay that

fhe liv'd ztVaux-Hall?
A. No.
Sj\ Do you know Sir John Germaine ?

A. I know him by fight.

Q Did you never fee him at the Dutchefs's ?

A. No.

,
Q. Did you ever fee him at Mill-bank^ or at

her Houfe here ?

A. No, my Lords, never.

<£. Did Vanefs come along with the Dutchefs
when fhe came to Mill-bank, or, was fhe hired

after her Return ?

A. She came after her Return to Mill-bank.

Qi What Time went fhe away ?

A. I can't tell the Day ; that's a hard Queftion.

She went away, on my fpeaking to the Dutchefs,

that fhe was haunted with bad Company.
§>. Did not fhe drefs the Dinner, when the

Dutchefs dined at home ?

A. Yes, but fhe never dined at home but very

feldom.

Q. Can't you tell when Vanefs went away ?

A. No.
j£>. Did you know Nicholas Hqfier ?

A. No, I know no fuch Man. There were

many People came to Mr. Reenter, Lords Ser-

vants, and others, I don't know fuch People.

Q. You have heard that the Dutchefs liv'd ac

Vaux-hall.

A. Yes.

g>j At what Time did fhe live there?

A. I can't tell you ; I was fick in Bed.

Q You may recollect about what Time was

it.

A. I was lame in March, this Month : I can'e

tell what Year.

i^. D'you know what Houfe fhe liv'd in ?

A. Yes •, 'twas one Sir Thomas Grofuener's, at

Mill-bank.

Q. I afk you what Houfe fhe liv'd at, at Vaux-

hall?

A. I know not.

9^ How came you to know the Dutchefs liv'd

at Vaux-hall?

A. You afk what I can't tell you.

^. You daren't tell.

A. Yes, I'll tell the Truth, before all the

Houfe of Lords.

6). You faid fhe liv'd at Vaux-hall?

A. No, 1 never faid it.

£>. Whence came the Dutchefs, when fhe came

to Mill-bank ?

A. She came from the Place fhe did •, I did

not afk her the Queftion, I durft not be fo bold.

^. Can't you tell when fhe came to Mill-bank?

nor from what Place fhe came ?

A. I can't tell the Day when fhe came. I

don't afk from what Place People come.

jf>. When did you know Sir John Germaine

firft?

A. I faw him firft with my Lord Duke there,

at his Houfe in the Square.

£>. Did you never know him keep Company

with the Dutchefs ?

A. No, but only with the Duke of Norfolk

there; I fpeak in the Prefence of God.
Sign'd,

FRANCES KNIGHT

Die Luna 4° Martii, 1699.

William White fworn, depofeth as followed :

9uejl.Y\ID you live with the Dutchefs olU Norfolk for fome Years paft ?

Anf I liv'd with her fince the firft Week 0!

the firft Trial, about fix, or (even, or eight Year:

aS°*
£, Wh*
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P. What Care was there taken about the

Dutchefs's Door in the Park?

A. I generally went out the firft in the Morn-

ing} the Door had two Bolts, a Crofs-Barr, and

an Iron Chain ; befides, thefe I unbolted every

Morning, and unbarr'd, when I went out early.

P. Did you ever hear or underftand that Hqfier

had a Key to that Door?

A. I never knew any thing of it, nor know

not of what Ufe it could have been ; for he could

not come in till the Door was unbolted.

^J.
Say pofitively, whether ever you have

heard, that this Man had a Key to that Door?

A. I never heard of it.

^. Did you never fee him come in at that

Door?
A. Yes.

j^. How ? Upon what Occafion ?

A. I happen'd to be going out my felf, and to

open the Door for him. HisBufinefs, I was told

by my Lady Dutchefs's Maid, was, That fhe

had lent Money to a Man in Holland, and fhe

wrote a Letter to be carry'd by this Man to her

Sifter, to get this Money ; and fhe fent ano-

ther Letter by one Bull, to carry to Holland, to

get the Money, as fhe told me.

gl Did you let him in?

A. I unbolted the Door, and let him in.

£>. Did you find that this Man ufed to come

freely to the Houfe, at that Door, by any Key ?

A. No, I never knew it.

<3>. Who did he come to?

A. To Sufan Barrington.

<3>. Did you ever fee him above Stairs with her ?

A. No; he might come in, and I not fee it.

£>. Did the Dutchefs or Servants fay anything

that he had Leave to come in?

A. I never examin'd that, becaufe any body
that had Bufinefs had Leave to come in, as

Tradefmen, and others,

Q Did they tell you in the Houfe, that Hofier

was at Liberty to come into the Houfe with a

Key?
A. No, never.

i^ Had you ever any Difcourfe with Hofier?

A. I was one Day coming from Change, and

met Mr. UEJlrange and this Hofier. UEftrange
told me, that he was ill of the Gripes. I told

him, that the befl Thing for it was burnt Claret;

and he, and I, and Hofier went to a Tavern in

Smithfield: And while we were together, Hofier

reflected upon his Mafter, faying, His Matter

had ufed him ill, and deferv'd to be ill ufed.

Mx.UEftrange heard thefe and fome more Words;
Mr. UEftrange told me, that he fpoke to that

purpofe, He was refolved to be reveng'd of his

Mafter.

^ What did he fay of his Mafter?
A. He faid his Mafter had ufed him very ill

;

he had many threatning Words ; he faid his Ma-
fter was an ill Man, and deferv'd to be ill ufed,

and the Time would come when he fhould re-

pent it.

% When did he fay thefe Words?
A. 'Twas about Michaelmai two Years ago, or

a Year ago, I can't tell which.

Crofs-Examined.

Q, You fay you liv'd with the Dutchefs the
firft Week of the firft Trial: Was Vanefs there
at that Time?

.Vol V.

A. She was gone before I came,

Q. How long?

A. I can't tel! ; I never faw her there, to the
beft of my Remembrance, but have heard there

was fuch a one in the Family.

£\ Did you know Hofier?

A. I fee him come in at the Back-door.

^. Whofe Servant was he then ?

A. The firft Time I did not know ; but a lit-

tle after, I was told he was Sir John Germaine's.
£>. What Occafion had he to come to the

Dutchefs's Houfe?
A. I know not, but about the Bufinefs of the

Letter.

£>. How often did you fee him there ?

A. Two or three Times, or more.
£\ With whom?
A. With Sufan Barrington.

gK What was his Bufinefs with her ?

A. About the Money, as fhe told me. He
went along with that Woman ; fhe fent a Letter
by him ; and fhe fent Letters by fome other
Dutchmen into Holland, about the Money.

gl Did he afk for any other Servant?
A. Not that I know of.

§K Did you fee him above Stairs with her?
A. I never faw them in any Apartment but

that Place below, where the Lumber is, near the
Park-door.

£>. D'you know Sujannah Barrington?

A. I know her very well.

<2>. D*you know where fhe is now ?

A. Her Mother died about the ioth of'Janua-
ry, and then I faw her all in Tears ; and fhe went
away after this Account of her Mother's Death

g>j When did you fee her laftr

A. I have not feen her this Forthnight or
Month, that I know of, that I could diftin-
guifh her from another Woman, except fhe had
a Mafk on.

<%j How long before this Trial faw you her?
A. About a Fortnight : She gave me an Ac-

count that her Mother died the ioth of January,
in Holland.

Q. When did fhe go away?
A. I did not take notice of the Time fhe went

away.

4, Did you know Hofier at any Other Place
but at the Lady Dutchefs's ?

A. Never, but as I have feen him in the Park9

and with Mr. UEftrange.

£\. Was you never with him at Sir John Ger-
maine's.

A. Never.

Q D'you know Sir John Germaine

?

A. After I had lived with the Dutchefs fome
Time, I was told by fome in the Street, that that

was his Coach, and his Livery, and that he was
the Man that there was fo much Noife about.

G). Did you never fee him in the Dutchefs's

Houfe?
A. I never faw him in no Part of my Lady

Dutchefs's Houfe, nor in no Appartment ; and I

am the only Man that goes up and down Stairs.

^. Did you never fee him in the Dutchefs's

Company at any other Place?

A. No.
£>. Did you conftantly lie at the Dutchefs's

Houfe?
A. When the Dutchefs was laft at Draytont I

lay at Richmond two or three Nights.
L 1 2 £. Did
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<3>. Did you lie conftantly there, when the

Dutchefs was there ?

A. I wasfick near a Month, and all thatTime

I lay at my Wife's ; but moft commonly lay at

the Dutchefs's, fince fhe is come to Duke-Jlreet

to live.

J§>. You fay, You ufed to open the Door in the

Park firft in a Morning ; what Time did you

ufe to open it at ?

A. At Six, Seven, or Eight a- Clock in a

Morning •, there was no certain Hour, but I ge-

nerally open'd that Door.

§h Did you ever know Haufeur come in at any

other Door but that ?

A. Yes •, one wet Day he came in at the Street-

door, before the Porter and all the Servants, and

afk'd for the fame Woman.
£K Did he never afk for any other Body?

A. I never heard him afk for any but Sufan

Barrington, for me was his Country-woman.

JSf}. If Nicholas got in at the Park-door, could

not he get up Stairs ?

A. If he could get in at that Door he talks of,

he could not get into the Dutchefs's Apartment

;

for there was a Room betwixt that, where the

Plate and Jewels lay, that no Key could open :

That if he could get up two Pair of Stairs, he

could not get in there.

J^. If he had a Key, and got in at any Door,

cou'dn't Sufan Barrington, when he came in, with-

out any difficulty, lead him round the Houfe ?

A. I can't fay but fhe might, but I never faw

him, but below Stairs with that Woman, and

then he went away without going up Stairs.

<%. Did you never fee him bring any Thing to

the Houfe ?

A. No.
#. You nam'd one L'EJlrange, that you faw

With him at the Tavern, what is he ?

A. He was my old Fellow-Servant at the late

Duke of Norfolk's.

ijV What Difcourfe had you with him then ?

A. He complain'd to me of his being ill, and
I gave him the beft of my Advice.

^. What Time was it that Nicholas had thofe

threatning Words againft his Mafter ?

A. About Ten, Eleven, or Twelve a-Clock at

Noon.

JjJ. How long ago is it ?

A. I can't tell if it be a Year, or two Years

;

*twas a little after Michaelmas, but whether it be

one Year, or two Years, I can't tell.

^ Cou'dn't Mr. L'EJlrange tell ?

A. I afk'd Mr. L'EJlrange, and he cou'd not

tell.

Q. Whofe Servant was Nicholas then ?

A. He was no body's Servant then : He rail'd

againft his Mafter at that Time for turning him
away.

^; Did you not know who was his Mafter a

Year or two ago ?

A. He told me, he was out of Place.

£>. Did you not know him to be Sir John Ger-

maine's Servant, when he came to the Dutchefs's ?

A. I did not know it when I firft faw him and

Sufan together ; but fome time before he went
away, I heard he was his Servant.

£$j But you fay, you did not know Sir John
Germaine about two Years ago ?

A. I did not know him fo, as to fpeak to

him.

WILLIAM WHITE.

Die Luna 4 Martii, 1699.

Matthew Mac-Donnell fworn, depofcth as

followeth :

Queft.T TOW long have you Iiv'd with the

XJ. Dutchefs of Norfolk?

Anfw. Four Years at Lady-day next.

Q. In what manner was the Door going out
to the Park kept ? Had any body a Key to it

that was not of the Family ? Did it ufe to be left

open?

A- 'Twas not to be left open ; 'twas very un-
fafe to be left open ; befides, it was bolted and
lock'd.

j£. Was there particular Care taken of that

Door ?

A. Yes •, I my felf bolted it very often at Night.

j£. Did you often unbolt it in a Morning ?

A. Yes.

^ Whether or not, the Time that you lived

there, did you know any body, that was not of the

Family, come with a Key to open that Door?
A. Never.

Q Did you know Haufeur, or Nicholas ? Had
he a Key to that Door ?

A. I never knew it.

j^. Did you ever fee him come in at that Door?
A. I open'd that Door for him once or twice,

when he rung.

ij>. When was that ?

A. In an Evening.

Q. What did he come about ?

A. I do not know ; but he afk'd for Sufan, my
Lady Dutchefs's Servant.

Q. Did you ever fee him go up Stairs ?

A. I never did hear he went up in my Life.

4>. When he afk'd for Sufan, did he go up

then ?

A. No ; I call'd her to him, and I never faw

him go up Stairs.

Q. Did you ftay with him all the while Sufan

was with him ?

A. No, I had no Bufinefs ; I went my way.

Q. Was Nicholas, when he rung, in the Park,

or at the inner Door ?

A. In the Park.

Crofs-Examined.

^. Did you know whofe Servant Nicholas was?

A. I did not know, nor I afk'd no Queftions.

g). How often have you feen him at the Dut-

chefs's ?

A. Three times.

i^. Did he always afk for Sufannah Barrington?

A. One time he afk'd for Mr. Keemer.

£>. Who was Mr. Keemer ?

A. He was the Dutchefs's Servant.

^. Did you ufe to ftay with him ? or, did you

leave him?
A. No, to tell you the plain Truth, I thought

he came to court Sufan, and did not ftay with

him.

j£>. Did you ever fee him up Stairs in SufatCs

Room ?

A. I never faw him there.

^5 What Employment have you under the

Dutchefs ?

A. I am her Foot-man.

^. When did you fee Sufan laft ?

A. Oc
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A. On Tuefday Seven- night in the Morning.

§>. Not fince ? \

A. No.

<^ Where did you fee her then ?

A. At the Dutchefs's Houfe.

j9. What became of her after that ?

A. She laid, her Mother died lately in Holland,

and (lie was going there.

£K When did you hear her fay fo ?

A. I heard her fay fo feveral times before fhe

went away ; a Month, or a Quarter of a Year,

before fhe talk'd of going to Holland.

Q. Upon your Oath, don't you know that fhe

is at the Dutchefs's ?

A. I know not of her being there.

J9. Can you take it upon your Oath when fhe

was firft wanting ?

A. I faw her on Tuefday Seven-night lafl, in the

Morning.

j^. How came you to know fhe was gone, if

you don't know the Time when fhe went?

A. I did not know fhe was gone, till I went

home from the Houfe here.

j^. Who told you fhe was gone ?

A. The Servants.

§. She was there when you came hither?

A. On tuefday Morning I did fee her.

jjj?. Has the Dutchefs another in her Station ?

A. There is one Mrs. Cambell, that dreffes my
Lady Dutchefs, but fhe does not live there.

§K Did fhe ufe, in Sufan's Time, to come and

drefs the Dutchefs ?

A. Yes, fhe ufed to come fometimes.

Q. Has the Dutchefs taken any body to do
Sufan's Work ?

A. I know not of any.

Sign'd,

MATTHEW + MAC-DONNEL

Die Luna 4 Martii, 1699.

Mr. Robert Welburne fworn, depofeth as

followeth :

%3eft-\\ T H A T Account can you give of

\Y Mr. L'Eftrange's having Notice to

be a Witnefs ?

Anfwer. I was told by the Dutchefs, That
L'Eftrange had been with her, and gave her an

Account of fome Particulars between White, and

him, and Nicholas ; That, having the Griping

in the Guts, they went into a Tavern together ;

That he heard White and Nicholas talk together

very loud, but he told me he had the Gripes,

and could not fo well mind what he faid, but he

heard him ufe hard Words againfl hisMafter,but

he could not remember that he faid he would be

reveng'd upon his Mafler ; but he would recollect

himfelf, and, if he could remember, he would
fay what he could : He told me, he had been

bred in the Norfolk Family.

j£. Did you aflc Mr. L'Eftrange about this

Matter ?

A. Yes : Mr. L'Eftrange told me, He remem-
ber'd they were together, and heard Nicholas

fpeak very hard, ill Words againfl his Mafter,
but he could not be pofitive what they were •, but
what he could remember he would fpeak, if that

26l
would do the Dutchefs any Service. He dehVd
my Lady Dutchefs would give him notice the

Night before, and he would appear.

i^. When was this?

A.
'

'T'was Tuefday or TVedneJday ; I think 'twas

Wednefday.

Crofs-Examined.

£>j Did the Lady Dutchefs tell you what Mr.
L'Eftrange faid ?

A. Yes } that gave me the Occafion to fpeak
of it. He faid, he heard Nicholas fay hard, ill

Words againfl his Mafler, but not that he heard
him fay he would ftudy to be reveng'd. Per-
haps, fays he, there might be fome other Words.
That he was in the Kitchen, and would endea-
vour to recollect who was there befides ; and if

he had two or three Days Time, he would en-

quire.

J^. Did you let him know you was concern'd
for the Dutchefs ?

A. Yes ; and he told me he would tell me
what he could fay in this Matter ; and he fhould
be ready to appear at any Time, if that would
be for the Dutchefs's Advantage.

§>. Did he tell you he was going abroad into

Holland ?

A. Not one Word.
ij\ Did you intimate to him, when the Dutch-

efs was to make her Defence ?

A. I think I did, but I can't be pofitive •, but
he took no notice to me, that he would not be
there.

£). D'you know Mr. La Fmntaine ?

A. Yes, I know one La Fmntaine.

<%. Is he in the Dutchefs's Service f

A. I believe not.

£>. D'you know whether he is at Drayton ?

A. I have feen him at Drayton.

^. Did he live with Sir John Germaine^ that

you know of?

A. Never, that I know of.

§K When faw you Sufan Barrington ?

A. I can't be pofitive ; but I think, not this

Month or fix Weeks.

Q. Ha'n't you feen her fince this Bill was
brought in ?

A. Pofitively, I have not.

ROBERT WELBOURN.

Die Lunce 4 Martii, 1699.

Elianor Monfort fworn, depofeth as followeth

:

Queft. rr\ E L L the Lords if you know Nicho-

X las Hojier, and on what Account you
came to know him.

Anfw. This Nicholas lodg'd two or three times

at my Houfe. My Hufband was & Dutchman, and
he was a Dutchman ; they were like Brothers,

they lov'd one another.

^. What know you of this Man, this Nicholas?

A. My Hufband told me, that this Man
Nicholas, (I did not know no other Name he had •,)

my Hufband told me, that he had a Defign to

rob his Mafler, and that he knew where his Gold
and his Jewels lay, and had made falfe Keys,,

and would watch his Opportunity, when his Ma-
fler was at Play, or out of Town ; and left the

Keys at her Houfe.

A. Your
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J£. Your Hufband told you fo ?

A. Yes, my Hufband bid me fend for this

Man. Thefe were his laft dying Words.
<|>. Your Hufband had a fad Misfortune.

When was't your Hufband told you fo?

A. When he was in Prifon.

6). How long ago is that?

A. About eight or nine Years ago laft Chrifi-

mas. I would not have your Lordfhips think

my Hufband was fo bad a Man •, he was only

Condemn'd and Executed for changing Ten
Pounds of his own Money.

iP. What were your Hufband's laft dying
Words?

A. He defired me to fend for this Fellow,

and deliver thofe Things he left at my Houfe.
I fent for him, he came, and had fome Keys in

a Drawer, that my Hufband told me he had
left there. He took two or three Keys, and put
them in his Pocket, and look'd mightily out of
Countenance.

J^ What did your Hufband fay to you?
A. He bid me give Nicholas the Keys, and bid

him have a Care, and keep good Company.
J^. When was that?

A. A Week or a Fortnight before my Hu-
fband was executed.

A. Did you acquaint Nicholas with what your

Hufband faid of him ?

£>. No, an'tpleafe your Honours; I only told

him, my Hufband charg'd me to give him thofe

Keys; but being in Trouble, and having a great

many Enemies, I talk'd no further with him.

i^ What did Nicholas fay to you?

A. He look'd out of Countenance, and told

me he would come and fee me another Time

;

but he never did ; fo that I did not fee him a-

gain till I faw him in the Meufe, and then he

told me that he would come to fee me ; but he

never did, but always fhunn'd me.

Q. How long have you known Nicholas ?

A. Thefe eight or nine Years. 1 knew him
when he was Footman to Sir John Germaine, and
I knew him when he was his Gentleman. I

knew him when he went, and I knew him when
he came : He is like a Sea- Rat, he comes and

goes when he pleafes. I hope in G o d Almighty
it will be confider'd by this Houfe, that fuch a

Fellow's Witnefs fhould not be taken in fuch a

great Concern.

Signum,

ELEANOR+MONFORT.
Then the Dutchefs's Council pray'd that Mac-

Donnel may be examin'd, as to the withdrawing
WitnefTes, and that it be taken in Writing:
Which was agreed to, and he examin'd.

Then the Dutchefs's Council proceeded to

examine other WitnefTes, and their Evidence
taken in Short-hand.

Then Mrs, Pitts being call'd for, and not ap-

pearing, William Godfrey being fworn, faid to

thiseffed:

I
Went to Serve Mrs. Pitts on Friday Morning

:

When I came to her Houfe there was no
body. A Woman with a Pitcher ofWater went
in: I afk'd her for Mrs. Pitts ; fhe faid, She was
not at home. I fhew'd her the Order, and left

a Copy of it upon the Table. She was loth to

receive it; fhe faid, the Lady would be within
quickly. The Woman's Name was Olivet. The
laft Night I went again, and a Woman came out
and faid, Mrs. Pitts was not at home. Then fhe
fpake in French to me: I did not underftand her.

I left a Note for her to attend this Day.

Then the Dutchefs's Council pray'd, That fome
Agreements between the Duke and Dutchefs, in

1694, may be read out of the Deeds executed for
that purpofe : Which was agreed to, and read
accordingly.

Die Martis 5 Martii, 1699.

Francis Negus fworn, depofeth as followeth

:

Quefl. J DefireMr.TV^Kjmay beafk'd, Whether

X the Dutchefs of Norfolk did not fend
fome Meffage by him ? The Words I don't con-
fine him to j but, Whether the Meffage fent by
him to my Lord Duke was not to this purpofe

;

That notwithftanding the Articles, fhe defir'd to

know from his Grace in what Manner fhe fhould
live; and, that fhe would be govern'd by his

Directions?

Anfw. I think 'twas much about the Time of

the Tranfaction of thefe Articles the Dutchefs
fent to me. Mr. Longueville was Council for the

Duke, and Sir Thomas Powys, for the Dutchefs.

Mr. Longueville took what Care he could ; and
when they came to talk of their living feparately,

I took it only to be an Apprehenfion and Fear
that my Lord Duke would confine the Dutchefs
to fome Houfe. My Lady Dutchefs fent for me

;

I waited on her, and fhe exprefs'd her felf very
fenfibly of the Misfortunes of the Duke and her
felf, that fuch Differences fhould have been be-

tween them ; and fhe wasdefiroustolet my Lord
Duke know, and defir'd me that I would let my
Lord Duke know it, that fhe would avoid all

Company that fhould give him any Offence, and
that fhe would not fo much as pay a Vifit, but
where he liked. I acquainted my Lord Duke
with fomething to this purpofe ; for fhe often

faid to me, more than once or twice, That iffhe

happen'd to die before my Lord Duke, fhe would
leave him her Eftate ; and I know I have faid fo

to my Lord Duke.

^. Whether, from that Time, do you know
that the Duke fent any Meffage of Complaint to

the Dutchefs, to the Place where fhe liv'd, that he
would have her live in any other Way?

A. I know nothing of that Matter.

Q. Do you know whether my Lord Duke ever

defir'd her to come and live with him ?

A. I never heard of any fuch Thing.
£>. Did he ever fend to her, to avoid any Com-

pany ?

A. I never heard of any fuch Thing.

^ Whether had you any Directions to attend

the Duke, That he would give Way in a Contro-

verfy between the Dutchefs and a Noble Lord
of this Houfe, whether he would wave his Pri-

vilege?

A. I have great reafon to defire Sir Thomas's

Favour in this Matter; I know not what he

aims at. I was call'd to the Bar before, to fpeak

the Truth as to the Matter of the Privilege; I

know not what he means by it.

^. I meant it only as an Inftance of a Civil

Meffage between the Duke aud Dutchefs, own-

ing
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ing her as his Wife, and that this was a Mef-

fage that befpoke a good Underftanding between

them ?

A. Will you have me to give an Anfwer to

Sir 'Thomas, my Lords ? I confefs, the Duke did

fend for me, and afk'd how the Settlement and

Agreement were betwixt the Duke and the Dut-

chefs, becaufe of this Matter of the Privilege.

Q. I did not mean that ; but only as a late

Inftance of the Duke'3 owning the Dutchefs fo

far?

A. When the Duke fent for me, he would

know, whether by the Agreement he was oblig'd

to let her have the Privilege : I faid, I under-

ftood it fo ; and tho' he had no Mind to do it,

but as he had waved his Privilege, in the Cafe of

an Uncle, he would do it for her.

@. What would have been the Confequence,

if the Duke had not waved his Privilege? Would
not that have defended her from a Suit ?

A. That you may make ufe of as you pleafe.

Sir Thomas Powys. I would only make this Ufe
of it, as an Inftance of Kindnefs between the

Duke and Dutchefs.

FRANCIS NEGUS.

After the Examination of Francis Negus, he

being before fworn, the Dutchefs's Council de-

clar'd they had finifhed their Evidence.

Whereupon the Duke's Council defir'd to call

a Witnefs or two, to fupport Nicholas Haufeur's

Reputation. Then William Allen was fworn and
examined.

Die Martis 5° Martii, 1699.

William Allen fworn, depofeth as followeth :

^/.TX'You know Nicholas Haufeur .?

JL/ Anfw. Yes.

Q. How long have you known him ?

A. Three Years.

i^s Did you not know him before that Time ?

A. I knew him about three Years ago.

^ Had you any Dealings before that Time?
A. I had Dealings with him when he liv'd with

Mr. Germaine.

£K What were his Dealings ?

A. As honeft and fair as any Man could defire.

Q. What Office had he under Mr. Germaine?
A. He was Cook to Mr. Germaine, I fuppofe.
£K What! was he Cook to him ?

A. He bought in the Goods, and he paid me
honeftly for what he bought.

Crofs Examined.

£\ What Trade are you ?

A. A Butcher.

^. Then he paid you his Mafter's Money for
his Matter's Goods ?

A. Yes, he paid me very honeftly.

% When faw you him laft ?

A. I faw him when I was fummon'd here by
the Order of this Houfe, but not before of late.

Sign'd,

WILLIAM m\ ALLEN.

The Duke's Council mov'd for Copies of the
Examinations and Journals ; which was granted,

and then the Council withdrew. The following

Orders were made :

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Copies of
the Examinations, fign'd by the Witnefl'es this

Day, and Entry in the Journal, be deliver'd to

either Side; and, That the Examinations taken

this Day in Short-hand be tranfcrib'd, in order

to be read to the WitnefTes To-morrow.
It is Order'd by the Lords Spiritual and Tem-

poral in Parliament affembled, That To-morrow,
at Twelve a- Clock, this Houfe will proceed to

hear the Examinations taken this Day, read to

the WitnefTes, relating to the Duke and Dutchefs

of Norfolk, and all Lords fummon'd to attend.

Die Mercurii 6° Martii, 1 699.

After the Examination taken Yefterday, re-

lating to the Duke and Dutchefs of Norfolk,

were read to the WitnefTes, and they figning

them, the Dutchefs's Council mov'd to have Co-
pies of the Depofitions taken on either Side, and
then withdrew.

Die Mar(is 5 Martii, 1699.

Matthew Mao-Donnel fworn, depofeth as

followeth :

A. T Was going to Mr. Strange's Houfe, and t

X ^w my Lord Howard of Efcrick coming
that Way, and he went to the Door and knock'd.

I made up to the Door, and a Girl open'd the

Door. My Lord afk'd if Mr. Strange was with-

in, and fhe anfwer'd, Yes. Then I went to the

Door, and afk'd if Mr. Strange was at home ;

flie anfwer'd, No, he went away on Thurfday. I

afk'd, By Packet-boat, or how ? She laid, By
Long-Sea. I thought fhe told my Lord he was
within, and fo I came away.

Signum,

MATTHEW -f MAC-DONNEL;

Die Martis 5 Martii, 1699.

Richard May fworn, depofeth as followeth:

Queft. TAO you know Nicholas Haufeur ?

JL/ A. I never faw him till Sunday Fort-*

night laft.

^. Where faw you him then ?

A. At my Lord Duke of Norfolk's. I had a
Command from my Lord Duke to take him in
there.

4 Where?
A. To lodge him in my Lord Duke's Houfe :

I am hisHoufhold-Steward ; he commanded me
to provide for him in the Houfe.

Hj I don't defire you fhould do any Thing un-
becoming to my Lord Duke ; but you are upoa
your Oath, and you muft tell the Truth ?

A. I'll freely tell what I know.

Q Can you give me any Account where he
was before that Time ?

A. I never faw nor heard of him till then.

^ Hath he been there ever fince ?

A. Yes; I made Provifion for him, by his
Grace's Command.
Q Do you know Vanefs ? Where hath fhe

been ?

A. On Sunday was Fortnight fhe came thither

likewife,
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likewife, and I was order'd to take Care for her.

Q. Where was fhe lodg'd ?

A. In my Lord Duke's Houfe in St. James's

Square.

Q Has fhe been there a Fortnight ?

A. Yes, a Fortnight laft Sunday, and coming
here to attend the Lords.

gK Had fhe the Liberty of the Houfe, or was

fhe kept clofe ?

A . They were kept only as they defir'd them-

felves ; no body wasdeny'd Liberty to fee them :

They defir'd to be there, fooner than any Place.

£>j D'you know that thofe People have been

fent for, and how long before they came ?

A. I was never privy to any thing of that na-

ture : I had no Knowledge of their Names, nor

whence they came.

Q Do you know of any Money iffued out for

their coming over ?

A. Not one Penny.

iS*. Do you know of any Reward they have

had, or are to have ?

A. I know not of any Reward they have had,

or are to have.

RICHARD MAT.

Die Martis 5 Martit, 1699.

Chriftopher Raine/worn, depofeth as followeth

:

Queft. ARE you Servant to the Duke of
. £\ Norfolk ?

A. Yes.

i^j D'you know Haufeur ?

A. I have feen him, but am not acquainted

with him.

^3 How long is it fince you faw him ?

A. It is within this Fortnight.

i^. Did you not fee him any time further off?

A. No, I am pofitive of it.

i|j Where did you fee him firft ?

A. In St. James's.

^. In what Place there ?

A. At his Grace's Houfe.

Q Hath he been there ever fince ?

A. Yes.

9^. Was there a Woman call'd Vanefs with
him?

A. Yes.

^. Did they come at the fame Time ?

A. Yes.

Q How long ago ?

A. A Fortnight ; it may be, not fo much.

Q. Had they the liberty of the Houfe, to take

notice where they were ?

A. They had liberty to go where they pleafed.

i^. Did they go abroad fince they came there ?

A. I can't tell ; not to my Knowledge.

i^ D'you know whether they went out of the

Houfe upon any Occafion ?

A* Not to my Knowledge.

^ Who brought them there ?

A. I don't know.

Q D'you know whence they came ?

- A. No.

^ Did you not underfland where they lodg'd

before?

A. No, I am a Stranger to them both j I ne-

ver faw them before.

i^. Saw you them when they came firft ?

A. No, I was not at home.

CHRISTOPHER RAINE.

AR E you
Narvik ?

Die Martis 5° Martii, 1699.

Edward Cotter /worn, depofeth as followeth

:

Servant to the Duke of

Norfolk

Anfw. Yes.

Q D'you know Nicholas Haufeur ?

A. I did not know him but fince this Trial.

£>K How long ago is that ?

A. About a Fortnight.

ijj. Do you know where he had been before ?

A. No •, I knew nothing of him, where he

was, nor what he was.

i^. Came Helena the Dutchwoman with him?
A. Yes, the Woman came with him fince the

Trial ; I never faw them before.

£). Did you never know them go out of Doors
fince they came, but to this Houfe ?

A. Never, no where elfe.

^. Who brought them to the Duke's?

A. I know not.

Q Whence came they, d'you know ?

A. I can't tell.

gK Did they never report in the Houfe, whence
they came ?

A. No, I never heard where they lived, nor

how they behaved themfelves.

£>. Do you know whether ever any Reward
was given them ?

A. No.

Q. I defire he may be afk'd, whether he has

not known before, for fome Time paft, within

this Fortnight or three Weeks, more or lefs,

Meetings in Somerfet-houfe, in order to thisTrial ?

. A. The Thing is this ; I was one Night at

Scmerfet-houfe with my Lord Duke, 'twixt Six

and Seven a-Clock ; but I can't tell how long it

is, whether it be three Weeks or a Month ; it is

no more, that I know.

Q. What were you there about ?

A. I went there with my Lord Duke.

Q. Upon your Oath, Was there any Thing
then done there, relating to this Trial ?

A. Upon my Oath, I did not know but 'twas

concerning my Lord Howard of Efcrick.

j^. Was he there with the Duke ?

A. Yes.

Q. Did you know who they went to ?

A. No.
Q. Upon your Oath, Don't you Know whether

they went to Madam Pitts, or no ?

A. They went to fome Houfe, but I don't

know her Name they went to.

<3>. Was there any body elfe there, but my
Lord Duke, and my Lord Howard ?

A. God knows. My Lord Duke call'd me
to the Door, and fent me on a MefTage ; and I

went, and came again.

j^. Who did you fee there when you came

again.

A. I faw none but my Lord Duke, and ano-

ther that I did not know,

i^j Who did you fee go in ?

A. None but my Lord Duke, and my Lord

Howard ?

EDWARD CO TVER.
Die
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Die Martis 4 Martii, 1 699.

Francis Huddleftone /worn, depofeth asfol-

loweth.

§ueft.T TP O N your Oath, d'you know of any

\^J Meetings, relating to this Trial, that

hath been within fome Time pad ?

A. For Meetings, I know not any thing of

them.

<%. Do you underftand the Queftion ?

A. I know nothing of any Meetings.

9. Have you not been at any Place where any

thing has been done, relating to this Trial, againft

the Dutchefs of Norfolk ?

A. I don't underftand any thing of the Trial.

I know nothing of the Dutchefs of Norfolk?

Q. Pray give apofitive Anfwer ; Have you not

been prefent, or do you know of no Meeting, re-

lating to the Proceedings againft the Dutchefs of

Norfolk ?

A. I never was at no Meeting.

4>. Who do you live with ?

A. I live with my Lord Howard.

JS). Was you ever prefent at Somerfet-Houfe,

where my Lord Howard and others met ?

A. I have been at Somerfet-Houfe, but know no-

thing of any Concerns.

J^ D'you know Vanefs?

A. I know no fuch Perfon.

j£>. D'you know Nicholas ?

A. I don't know him.

£>. Pray anfwer pofitively ; Do you know one
Nicholas, call'd Haujeur ?

A. I know feveral of that Name, but I know
not who you mean.

j£. I mean one that lived with Sir John Ger-

maine ?

A. I know him not •, I never had any Con-
vention with any Body that liv'd with Sir John
Germaine.

(Nicholas call'd in.)

§K Did you fee any fuch Man as appears here,

at Somerfet-Houfe ?

A. I know no fuch Man as is call'd Nicholas

Haufeur: I know feveral call'd Nicholas, but

none of the Haufeurs.

^ Look upon this Man ; Have you feen him
before or not ?

A. Yes •, I have feen him twice or thrice -, but I

knew not who you meant before.

J^ How long is it fince you faw him firft ?

A. About a Fortnight ago.

gK Have you not feen him at Somerfet-Houfe ?

A. Never.

J^. Where did you fee him ?

A. In Gerrard-ftreet.

$>. Was that all the Places you faw him at ?

A. I faw him no where elfe.

^. Whofe Houfe did you fee him at ?

A. At Captain Soames's Lodging.

^ Did you not fee a Dutchwoman there, one
Helen Vanefs?

A. There was a Woman with him ; I do not
know her Name.

^j Did you not fee her at Captain Soames's ?

A. She was with this Gentleman there.

i^. Did you fee her at no other Time or
Place ?

A. No.
Vol, V.
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Q. Who elfe was there then ?

A. Captain Soames, my Lord Howard, and one

or two more. I was but at the Door. I have

feen this Man go in. I was but a Footman wait-

ing at the Door. I knew not the others that were

there.

Q Did you know no more that were there ?

A. My Lord Howard was in the Houfe, but I

know not if he were with them.

^ Did you ever fee Helen Vanefs before that

Time ?

A. I have feen the Woman fince, but never

faw her before.

j^. Did you never fee her any where elfe ?

A. Never any where elfe but at this Houfe,
going and coming.

Sign'd,

Francis $ Huddlestone.

The Council being withdrawn, the following

Orders were made.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Copies of
the Examination, read to, and figned by the

Witneffes to Day, be deliver'd to either Side.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That this Houfe
will peremptorily proceed to hear the Duke of

Norfolk's and Dutchefs of Norfolk's Council, to

fumm up the Evidence on both Sides, on Friday

next, at Twelve of the Clock, and all the Lords
fummoned to attend.

The Evidence having been fumm'd up, the

Lords, after a long Debate, and a Divifion of

the Houfe, committed the Bill, by a Majority of

Sixteen.

Whereupon the Dutchefs immediately pre-

ferred the Petition recited in the Order
8° Martii.

Die Veneris 8° Martii, 1699.

UPON reading the Petition of Mary, Dutchefs
of Norfolk, fhewing, that by the Bill now

depending for diffolving the Marriage between

the Duke of Norfolk, and your Petitioner, her

Jointure and Marriage-Agreements are to be fet

afide, and other Things in the Petition mention-

ed, and praying to be heard by her Council,

touching the feveral Claims and Intereft, and feve-

ral Claufes in the Bill : It is ordered by the Lords
Spiritual and Temporal in Parliament affembled,

That the Petitioner fhall be heard by her Council

to Morrow at Eleven of the Clock, at the Com-
mittee of the whole Houfe, to whom the faid

Bill ftands committed} at which Time fhe is to

produce her faid Marriage-Agreement and Wri-
tings, as in the Petition is fet forth : At which
Time the Duke's Council may be prefent, if he

think fit.

Matth. Johnfton, Cler. Pari.

Upon which an Order was made for Council to

prepare a Claufe for the 10,000/.

The Dutchefs's Council having refufed to join

in drawing any Claufe, tho' they advifed a Peti-

tion about the Jointure and Marriage-Agree-

ment, the Duke's prepared a Claufe, to which

the Lords added a few Words, and pafs'd it as in

the Bill. The Bill being fentdown to the Com-
mons, the Dutchefs prefented the following Pe-

tition.

Mm To
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To the Honourable the Knights, Citizens,
and Burgefles, in Parliament aflembled.

The Humble Petition of M a r y, Dutchefs of Norfolk.

Shiweth,
THAT for putting an End to all Differences

between the Duke of Norfolk, your Petitio-

ner's Hufband, and your Petitioner, feverai Ar-

ticles of Agreement were entered into, and exe-

cuted in April, 1694., by the faid Duke, your

Petitioner, and your Petitioner's late Father,

the Earl of Peterborough, whereby, and by Deeds

executed purfuant thereunto, the Duke had his

then defired Advantage, and hath fully enjoyed

the Benefit thereof: That your Petitioner, about

the Time of perfecting the faid Deeds, figni-

fied to the faid Duke by Mr. Negus, that fhe

fhould always readily comply with all fuch Or-
ders in her Way of Living and Converfation, as

he fhould think fit to appoint. Notwithstand-

ing which, and without ever fignifying any Dif-

fatisfa&ion to or with your Petitioner, and with-

out any manner of Notice, or previous Proceed-

ing in the common and ordinary Courfe of Ju-
ftice, and to take from your Petitioner that le-

gal Trial in the Ecclefiaftical Court, which by
the Laws of this Realm (as fhe is advifed) fhe

is entituled unto, did on the 16th of February

laft, exhibit a Bill in the Houfe of Peers, enti-

tuled, An Aft to Diffolve the Duke of Norfolk'*

Marriage with the Lady Mary Mordaunt, and to

enable him to marry again. Upon which the Pro-

ceedings were fo very quick, two Witneffes
lately brought from beyond the Seas being forth-
with examined againft. your Petitioner, and your
Petitioner charged with Fads fuppofed to be
committed many Years fince, and long before the
Date of the faid Articles, could noFbe prepa-
red to make her Defence as fhe would have
doner, if the Proceeding had been againft her ac-

cording to the known Laws of the Land. The
Places of Abode of the Witneffes produced a*

gainft her being yet not known or difcovered to

your Petitioner: And your Petitioner having
Notice, that the faid Bill is paffed the Houfe of
Lords, and fent down for the Concurrence of
this Honourable Houfe,

Your Petitioner prays fhe may be heard by :
I

her Council at Law and one Civilian a-

gainft the faid Bill, before any Proceed-
ings be had thereon by this Honourable
Houfe,

And your Petitionerfhall pray , &c.

Mary Norfolk.

A Day being appointed by the Houfe of

Commons for the Committee to proceed, the

Dukecaufed the Papers following to bepublifhed.

THE
Duke of NORFOLK'S CASE;

WITH
REASONS for paffing his B I L L.

IF
Want either of Precedent for a Parlia-

mentary Divorce, before going through the

tedious and ineffectual Methods of Doffors-

Commons, or of Demonftration of Fact, have hi-

therto deprived the Duke of Norfolk of that Re-
lief againft his Wife's Adultery, which the Di-
vine Law allows •, the late Statute made in the

like Cafe, and the coming in of two, who, while

the Duke's former Bill was depending, had been

fent away, to prevent that Difcovery which they

now make -

}
cannot but be thought to remove all

Objections againft an Act of Parliament, not

only for the Benefit of the Duke, but of the

Publick, as a Means to preferve the Inheritance

of fo great an Office and Honours to Perfons of

the true Religion.

And fince Bifhop Cozens's Argument, in the

Lord Roffe's Cafe has made it evident, that

thofe Canons which govern the Spiritual Court

in this Matter, are but the Remains of Popery ;

nothing can be now requifite to fatisfy the moft

fcrupulous of the Reformed Religion, but to fet

the Duke's Proofs of his Lady's Adultery in a

true Light.

The Reputation which the Dutchefs had main-

tained, of Wit and Difcretion, made it difficult

for many to believe, that fhe could be furprized

in the very Act of Adultery, as had been for-

merly proved. And tho' it then appeared, that

one Henry Keemer lived with the Dutchefs while

fhe went by a feigned Name, at a Houfe hired

for her at Vaux-hallby Sir John Germaine's Bro-

ther ; and that Nicola, who then lived with Sir

John, ufed to receive Wood fent from the Dut-

chefs to Sir John's, Houfe by the Cock-pit ; the

withdrawing of Nicola, and carrying with him

the Dutch Maid, equally entrufted with the Se-

cret on Sir John's Side ; left no Evidence of their

conftant Converfation, but Keemer fince dead, and

Sufannah Barrington, who had the like Truft from

the Dutchefs.

Keemer,
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Keemer, though very unwillingly, fomc Years

fnice confefftd his living with the Dutchefs at

Jfaux- ball, where he pretended fhe was obliged to

conceal herfelf for Debt ; and what Share Sufan-

nah had in the Secret was unknown, till Nicola

appeared : Nico'a coming into England fome time

fince, in Expectation of a Service, exprefs'd his

Readinefs to difcover what he knew, and to en-

deavour to bring with him the Dutch Maid.

a She proves, that for two Months the firft

Summer after the King came for England, Sir

John Germaine and the Dutchefs lived together

as Man and Wife, and were feen in Bed toge-

ther by her, Mr. Brlane, and his Wife, Sir John's

Sifter ; and that Nicholas Haufeur, Sir John's Va-

let de Chambre, ufed to be affifting to him ; as

the Dutchefs's Woman, Sufannah Barrington, was

to her, at going to Bed, and rifing.

She proves the like Converfation at Vaux-hall^

and the Dutchefs's Houfe at the Mill-bank, till

the Duke's firft Bill for a Divorce was depend-

ing ; within which time, Nicholas Haufeur, by

Sir John's Order, carried away her and Sufannah

Barrington, with Intention o'f going for Holland,

to prevent their being examined to what they

knew ; but the Wind proving contrary, they

could not go till the Bill was rejected ; and then

Sir John fetch'd back Sufannah, who was moft

ufeful to the Dutchefs ; but Haufeur went for

Holland with Ellen.
b He confirms Ellen's Evidence in every Par-

ticular j and betides the Perfons mentioned by
Ellen, as privy toSirJ^K's lying with the Dutch-

efs, names Sir John's Brother, Daniel. Nicho-

las having been found very trufty, his Mafter

fent for him to return to his Service ; and gave

him the Opportunity of proving the Continu-

ance of the fame adulterous Converfation, at fe-

veral Times and Places, from the Summer, 1692,

to the 26th of April, 1696. He fwears he had
after his Return to Sir John's Service, feen them
in Bed together at Sir John's Houfe at the Cock-

pit, and at the Dutchefs's Houfe, at Mill bank,
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about five Years fince, when he was fucceeded

by Haufeur, as before he had fucceeded Hau-

feur.

Two other Foreigners, La Fountain, who li-

ved with Sir John, and was ferved with Sum-
mons at the Dutchefs's Houfe at Drayton, and

Hugonee, who ran away from the Lord Haver/ham's

fince Summons was taken out againft him, feem

to have had the fame Truft that Haufeur had

;

for both declared, That nothingfhoull oblige them to

betray their Mafter's Secrets: One faid, No Court

could difpence with an Oath of Secrecy ; and both de-

clared, They would immediatelygo beyond Sea. Sum-
mons have beer, taken out for Mr. Briane and his

Wife, and Sir John Germaine' $ Brother (who are,

or lately were, in TownJ to confefsor deny what
Nicola and Ellen appeal to them for ; and in

cannot be imagined, that Sir John fhould chufe

the Honour of being thought to have to do with

a Dutchefs, before the clearing her and himfelf

from the Imputation, by bringing his Relations

to difprove the Charge, if what is fworn to be

within their Knowledge is falfe.

And if Sir John's Vanity fnculd prevail with

him, at leaft it is to be prefumed that his Rela-

tions would be more juft to him and the Lady,
than to fufFer any Thing to pafs againft them,

which they could with Truth and Juftice pre-

vent.

But fince none of them appear, the World will

believe their abfenting more than a thoufand Wit-
neffes, in Confirmation of what Mr. Haufeur, El-

len and Bayly have fworn : Whofe Evidence

not only ftands untouch'd by any Thing offered by

the Dutchefs's Witneffes, but is plainly confirm'd

by them in the principal Parts.

This being the Nature of the Proofs, 'tis ob-

fervable,

1. That there never yet was any Cafe of this

kind, where the Evidence was not liable to great-

er Objections than can be made to this.

Though in the lateft Cafe of this kind, there

was full Conviction of the Lady's having Chil-

and where fhe now lives; and ufed to be let into dren, while fhe lived feparate from her Hufband,

the Dutchefs's Apartment by Sufannah Barrington,

or Keemer. Nor can any Man.who fhall read the

Teftimonials given Mr. Haufeur by Sir John ; by
the laft of which it appears, that he ferved him
faithfully as his Steward, reafonably queftion

Haufeur's Credit.
c Another, who had been advanced by Sir

John from his Footman to Mr. Haufeur's Place,

and from thence to a good Office in the Excife,

very unwillingly confirmed the Teftimony of
Haufeur and the Dutch Maid, not only as to the

and the Prefumption was very violent whofe the

Children were -, yet this was but Prefumption,

and that was weakned by the Prefumption in

Law that they were the Hufband's ; efpecially,

fince there was no direct Proof of the Lover's ever

lying with her.

2. Tho' in that Cafe, by reafon of the Inter-

val of Parliament, and Fear of the Deaths of

Witneffes, a Suit was begun in DocJors-Commons,

'twas taken from thence while the Suit was de-

pending •, therefore that was rather an Objection

Time of their going from the Service of Sir John againft proceeding in Parliament, than an Ar
and the Dutchefs ; but though being no Fo- gument for it,

reigner, he could not fo eafily be fent away to

prevent Difcovery, and therefore was not let fo

far into the Secret as Haufeur and the Dutch
Maid ; yet he fwears, the Dutchefs ufed to come
mafk'd to his Matter's Houfe •, that he has gone
with him as far as the Horfe-Fcrry, towards her
Houfe at the Mill-Bank ; that then his Mafter
fometimes lay out all Night, and the next
Morning he has carried Linnen and Cloaths for

his Mafter to Keemer's Houfe, or Keemer has
fetch'd them from him : And this he proves to
have been fince the rejecting the former Bill, and

a Elianor Vanefs Exam. 22 Feb. 1699.

Vol. V.

3. In that Cafe, feveral Witneffes were exa-

mined at the Bars of both Houfes, who had not

been examined at Doctors-Commons, nor any No-
tice given of their Names before their Examina-
tion.

4. It appears by that Cafe, and the prdent,

that the Examinations in Parliament are more fo-

lemn and certain than thofe of the Spiritual Court

;

which depend too much upon theHonefty of the

Regifter, or his Deputy.

5. Before that Cafe, Parliaments have ei-

ther broken through the Rules which bind the

b Nicholas Hauftur. c William Bayly.

M m 2 Spi-
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Spiritual Court, as in the Cafe of the Duke of

Norfolk,
a
Eliz. where the Parliament ratified the

Marriage, h as lawful according to God's Law ; (bo'

protracted and letted, by Reafon of certain Decrees

andCanonsofthePopt's Law ; or elfehave diffolved

a Marriage where there had been no Application

to Doilors- Commons, as in the Cafe of Mrs. Whar-

ton, who had been married to Mr. Campbell ; and

yet there had been no Examination of Witneffes,

but what had been before the two Houfes.
c So long before, in the Cafe of Sir Ralph

Sadler, upon Proof before the two Houfes, that

the Lady Sadler's former Hufband had deferted

her, and difappeared for four Years before fhe

married Sir Ralph, the Parliament legitimated

her Children by Sir Ralph.

Whereas fome object againft the paffing the

Bill, as if it would countenance a Jurifdiction in

the Houfeof Lords to examine to fuch Matters,

in the firft Inftance or Originally •, the Objection

would be the fame if it had begun, as it might, in

the Houfe of Commons ; but in truth would be

of equal Force againft mo ft private, and feveral

publick Acts, occafioned by the Examination of
Witneffes of Notoriety of Fact.

Since therefore the Duke has lb long, and To

often in vain endeavoured to be freed from a La-
dy,

.

publickly famed and proved to have lived

with Sir John Germaine,d.s his Wife ; the Duke's
former Disappointment cannot but be powerful

Arguments for his fpeedy obtaining that Juftice

which the Spiritual-Court cannot give him, their

Power reaching no further than to that Liberty of

living as fhe lift, fome Years fince fettled by Arti-

cles : But as none of lefs Art and Oratory than her

Council, could have turned this into a Licence to

commit Adultery, if fhe lift, or a Pardon after-

wards; had there not been Evidence of her acting

according to fuch Conftruction, the Duke would
have hoped fhe had repented of the former Injuries

he had received from her •, but now hopes, fhe

fhall no longer continue to bear the Name of his
j

Wife, and put him in Danger of being fucceeded

by Sir John Germaine's Iffue, or deprive him of the

Expectation of leaving his Honours, Offices and

Eftate, to a Proteftant Heir.

b z y 3 W. M. c
37 H. 8.

Bifhop COZENS's Argument,
Proving, That Adultery works a DiJJblution of the Marriage.

Being the Subftance of feveral of Bifhop Cozens Speeches in the Houfe

of Lords, upon the Debate of the Lord Rofss Cafe.

'Takenfrom Original Tapers , writ in the Biflop's onion Hand.

TEIE Queftion is indefinitely to be fpoken

of, Whether a Man being divorced from

his Wife, who hath committed Adultery, and is

convicted of it, may marry himfelf to another

Wife or no, during the Life of her which

divorced ?

The Place in St. Matthew the 5th, repeated a-

gain St. Mathew the 19th, has great Perfpicuity:

If it be not lawful for a Man to put away his

Wife, and marry again, except it be in the Cafe

of Fornication (for the difplacing the Words,

by putting the Exception before the Marriage,

cannot alter the Senfe) then h conirario, it muft

of neceffity follow, that if the Wife be put a-

way for Fornication, the Hufband, by the Te-
nourof Chrift's Words, is left free to marry a-

gain ; which Freedom is not allowed to the A-
dulterefs herfelf, nor any Man elfe that fhall

marry her.

St. Mark and St. Luke have been oppofed to

St. Matthew; and it has been faid, that Chrift's

Words in St. Matthew did not properly belong

so Chrift's Difciples, or the Chriftian Church, as the

Words in St. Mark and St. Luke, which are ab-

folute, do ; which is a Saying that neither I, nor,

I think , no body elfe ever heard of before : For

Chrift's Sermon in the Mount was fpoken to his

Difciples, and efpecially belonged to Chrifhians.

'Tis clear they are fpoken to his Difciples 5

for he fays to them, that they are the Salt of the

Earth, and the Light of the World; and that they ar

bleffed, when they fuffer Perfecution for his Name'
Sake ; which no Man will fay or apply to th

Jews.

'Tis true, that in the 19th Chapter of St. Mat
.
thew, Cbrift zntwers the Scribes and Pharifces, win

came to tempt him with their Queftion, Wh
ther it was lawful for a Man to put away his Wij

for any Caufe, as they faid, Mofes had permittc

'em to do. But the Anfwer that Chrift gave then

That it was not lawful, but only in the Cafe ofAm
tery, for Men to put away their Wives, and man
another ; was a Rule which concerned all Chrifi.

ans to cbferve forever after •, and for that Reafo

was recorded by St. Matthew.
The Words in St. Mark and St. Luke are nc

to be taken abfolutely, but to be fupplied an

underftood by his Words in Si Matthew, as j

many other Cafes is clear ; viz. . the Thief upc

the Crofs, Baptifm in the Name of the Fathe

Son, and Holy Ghoft, &c. whereof many Inftai;

ces may be brought, as the D-ftruction of Mm
veh, &c.

But for Chrift's Words, the Exception conhtr. 1

the Rule, and infers a Concefnon, that in tl

Cafe of Fornication, the putting away oneWif
and marrying another is allowed. It is ali

with divers other his Exceptions, which a

found in Scripture : For brevity, I will inftan
1

in this one (viz.) Exceptye repent, ye /hall all U'[
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wife peri/h. Upon which Text, if Tor any Bi-

fhop elfe were to preach, I believe we fhould not

difcharge our Duty, unlefs we fhould tell the

People, That if by the Grace of God they did

repent, they fhould not perifh.

The Exception here, a jfh nifi, unlefs, is paral-

lel with the 1 Kings iii. 18. None were in the Houfe

except we twain ; they two therefore were, others

were not.

Such Exceptions proceeding from natural Equi-

ty, are tacitly implied in Laws, tho' pronounced

in general Terms.

But as to the Exception here, the Words are

not capable of any other Senfe than as I have

obferved ; for except that Reftraint be referred to

marrying again, the Senfe would run thus, Who-

mever puts away his Wife commits Adultery ; which

ftands not with Truth or Reafon ; fince it is not

the Difmiffion that is adulterous, but the Mar-
riage of another. It is therefore the plain Drift of

our Saviour to teach' the Pharifees that the Mar-
riage of a fecond Wife, after a Difmiffion of a

former, Upon any other Caufe, except for Fornica-

tion^ is no lefs than Adultery 5 thereby inferring,

That upon a juft Difmiffion for Fornication, a fe-

cond Marriage cannot be branded with Adultery.

Befides,the Pharifee's Queftion [Is it lawfulfor

a Man to put away his Wife for every Caufe?] was

not without a plain Implication of Liberty to

marry another, which our Saviour well knowing,

gives a full Anfwer, as well to what he meant,

as what he faid ; which had not been perfectly

fatisfaclcry, if he had only determined that one

Part concerning Difmiffion, and not the other

concerning Marriage ; which Claufe if two Evan-

gelifts exprefs not, yet it mud be fetch'd neceffaril y
from the third ; fince it is a fure and irrefragable

Rule, That all Four Evangelijis make up one
perfect Gofpel.

The Rbemifts and College of Boway, urge for

the Popijo Doctrine, Rom. vii. 2. The Woman which

bath anHujband, is bound by the Law to her Hujband
as long as he Uvsth ; but,

1. This Place is to be expounded by Chrijl's

Words.
2. St. Paul hath no Occafion here to fpeak of

Divorce, but of Marriage whole and found, as it

ftands by God's Ordinance.

3. He fpeaksof a Woman who is under a Pluf-

band ; fo is not fhe that is divorced from him.

4. St. JWufeththisto his Purpofeof the Law
being dead, to which we are not bound.

Nor is their Doctrine more favoured by 1 Cor.

vii. 10. Let not the Woman depart ; as being in her

Choice whether fhe would depart or not ; but in

the Cafe of Fornication fhe was to depart, or ra-

ther be put away, whether fhe would or not.

The Bond of Marriage is to be enquired in-

to, what it properly is. Being a Conjugal Pro-
mife folemnly made between a Man and his

Wife, That each of them will live together ac-

cording to God's Holy Ordinance, notwith-
standing Poverty or Infirmity, or fuch other
Things as may happen during their Lives. Se-

prj-ation from Bed and Board, which is Part of
their Promife fo to live together, doth plainly

break that Part of the Bond whereby they are

tied tp live together both as to Bed and Board.
The Distinction betwixt Bed and Board and the

Bond
, is new, never mentioned in the Scripture,

and unknown to the ancient Church ; devifed on-

ly by the Canonifts and Schoolmen in the Latin

Church (for the Greek Church knows it not) to

ferve the Pope's Turn the better, till he got it

eftabli flied in the Council of Trent, at which
Timej and never before, he laid his Anathema
upon all them that were of another Mind •, for-

bidding all Men to marry, and not to make any
Ufe of Chrifl's Conceffion.

Bed and Board, or Cohabitation, belong to the

Effence and Subitance of Matrimony •, which made
Erafmus and Bifliop Hall hy, That the Biftinclion

of thofe two from the Bond, is meerly Chimerical and
Fancy.

The Promife of Conftancy and mutual For-
bearance, if it hinders Divorce as to the Bond,
hinders it alfo as to Bed and Board ; and becaufe

the fame Bed and the fame Table were promifed
in the Marriage Contract ; but the Promife does
notextendeven to tolerating Adultery, or malici-

ous Defertion ; which, according to God's Ordi-
nance, diffoves the Marriage.

Our Saviour fpeaks of Divorces inftituted by
the Mofaical Law ; but they were no other than
Divorces from the Bond.
The Form of the Bill of Divorce among the

Jews was this, Be expelledfrom me, andfree for
any Body elfe. To give the Bill of Divorce, is

from the Hebrew Root ma, which is to break,

or cut off the Marriage. With this agree the

ancient Canons, Councils, and Fathers of the

Church.

Concil. Neocafar. &? Elib. forbid the retaining

an adulterous Wife. Concil. Eliber. Aurelian. &
Arelatenf. give Liberty in fuch Cafe to marry
again. Clemens'sConR.hutlon,Tertullian, St. Ba-
Jil'm his Canons, approved by a General Coun-
cil, are for marrying again. Concil. Venet. If they

marry in any other Cafe than Fornication, they
are. to be excommunicated, and not otherwife.

Concil. Wormat. gives Liberty to the innocent

Party to marry after Divorce. Concil. Lateran.

gives leave for the innocent Party after a Year to

marry again.

Concil. Lateran. If any one take another Wife
while a Suit is depending, and afterwards there

be a Divorce between him and the firft, he may
remain with the fecond.

Latlantius, St. Hierom and Epiphanius, are for

Allowance of Marriage after Divorce. Chryfofiom,

Horn.. 1 9. 1 Cor.y. fays, That the Marriage is diffolv-

ed by Adultery ; and that the Hujband, rfter he hath

put her away, is no longer her Hujband.

Theophylak on the 16th of St. Luke, fays, that

St. Luke muft be interpreted by St. Matthew. St.

Hillary is for marrying again, as Dr. Fulk faith

upon St. Matthew the 7th. The Eajlern Bifhops,

in the Council of Florence, are for marrying a-

gain : Juftin Martyr fpeaks of a Woman giving a

Bill of Divorce, to a difiblute Hufband, without

finding any Fault with it.

St. Ambrofe fays, a Man may marry again, if

he puts away an adulterous Wife •, Theodoret faid

of a Wife who violated the Laws of Marriage ;

Therefore our Lord requires the Bond or Tye ofMar-
riage to be dijfolved.

All the Greek Church to this Day allow it.

Erafmus Cajetan, and other Papifls : The Civil

Law, and the Laws of the Emperor are clear for

it : And the Constitutions of our own Church

of England, in the Time of H. 8. Ed. 6. and

Queen Eliz.

The
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The Practice of the Englifh Church, in the

Stat. 1 Jac.c. 11. againft fecond Marriages, Di-

vorces are excepted ; and in Canon 107. 'cis pro-

vided, they fhall not marry again ; but it is not

faid fuch Marriages are void, only the Caution is

forfeited : Neither doth the Canon /peak offuch Se-

parations, wherein the Bond is broken? as 'tis by

Fornication.

Even the Canon-Law allows marrying again,

in cafe a Woman feeks her Hufband's Life, and

in cafe of a Bond-Woman. Gratian fays, in the

Cafe of Adultery, lawful Marriages ought not

to be deny'd. In the Cafe of an incurable Le-

profy, it was the Advice of St. Gregory to Aufiin

the Monk, That he that could not contain, mould
rather marry. Bettarmine owns, That the Bond
of the Marriage of Infidels is diffolvable •, but the

Marriage of the Faithful, and of Infidels, is of

the fame nature : And Juftinian, a Jefuit, con-

feffes, That it is fimply lawful for the innocent

Party to marry again. And the Roman Doclors

allow a Diffolution of the Bond of Marriage, if

the Parties fhould, after Confummation, transfer

themfelves into a Friary or Nunnery.
a The Canons which, in the Cafe of Adultery,

prohibit marrying in the Life-time of the guilty

Perfon, are contrary to two Acts of Parliament

made 25 Hen. 8. and 3 & 4 Edw. 6. wherein no

Canons are allow'd that be any way repugnant to the

Laws ofGo d , or the Scripture, the King's Preroga -

five Royal, and the Statutes of this Land: Thirty-

two Perfons were to review the Canon-Law, in

which Review, drawn up by Archbifhop Cranmcr,

the innocent Perfon is permitted to marry again,

according to Chri/i's Law and Conceffton.

We have Examples of fuch Marriages in H. 4.

of France, and H. 8. of England, Lord Mountjoy,

Lord Rich, BiihcnpThornborough, and divers others.

And 'tisobfervable, That in the Cafe of the Mar-
quis of Northampton, 5 Edw. 6. who had been di-

vorced for his Lady's Adultery, and married ano-

ther before any Act of Parliament made concern-

ing it, an Act which paffed afterwards (only two

Spiritual and two Temporal Lords diffenting) de-

clares, he had been at liberty by the Laws of God
to marry, and did lawfully marry another : Where
the Act manifeftly fuppofes, that whatever had

obtain'd forLaw till that Time, was void, as be-

ing contrary to God's Law.

The moft considerable Men of the Reformed

Churches, both at Home and Abroad, are of this

Opinion : Grotius quotes Tertullian, in whofe

Time it was lawful for the innocent Party to

marry.

Lancelot. Infiit. Jur. Can. acknowledges, that

Divorce is a Diffolution of the Marriage.

Selden, who is not likely to contradict the Laws
of this Kingdom, maintained!, That Marriage

after Divorce is to be allow'd ; and, in that Par-

ticular Dr. Hammonddoth not contradict him, but

is clearly for it.

The Opinion of Amefius deferves to be fet

down at large: "Marriage, fays he, cannot be
" diffolv'd by Men at their Pleafure ; and for

*' that reafon, as 'tisconfider'd fimply and abfo-

'* lutely, 'tis rightly faid to be indiffolvable, be-
** caufe Marriage is not only a Civil, but a Di-
** vine Conjunction -, and is alfo of that nature,

*' that it cannot be diffolv'd without Detriment

" of either Party : Yet it is not Co diffolvable*

" but it may be diffolv'd for a Caufe which
" God approves as juft -, for the IndiffolvahiHty
" was not inflituted for a Punifhment, but for
" the Comfort of innocent Perfons ; and itad-
" mits an Exception, wherein God ceafes to
" conjoin. By Adukery two are made noc to
" remain one Flefh: Hence it is that a contagi-
" ous Difeafe is not a Caufe of diffolving Mar-
'
' riage. By Adultery the very EJfence of the Contratl

'
' is direclly violated ; but the Contrail ceafing, the

" Bond depending on the Contract necefjarily ceafes.
11 It isag.unft all Reafon, that all Matrimonial
" Duties fhould be forever taken away, yet the
" Bond or Obligation to thofe Duties fhould
" continue. The Words of our Lord, Mat. v. 32.
" and xix. 9. have ro Diftinction or Limiration
" of the Putting away, but fimply and abfoluce-

" ly approve of Putting away •, therefore they
'•' approve of Putting away, not Partial, or to a
" particular Purpofe, from Bed and Board, but
" "Total.

None are againft the Reform'd Divines, but

Dr. Howfon, Mr. Bunny, and Dr. Prideaux.

Dr. Howfon was a profefs'd Adverfary to Dr.

Raynolds, who was a great Maintainer of the

Church of England againft all the Points of Po-
pery, and particularly in this.

Dr. Taylor, BKhopHall, Dr. Fulk are for Second

Marriages •, no Authors againft them but the

Council of Trent, and thofe of the Church of

Rome ; whofe Credit is only fav'd by thofe of our

Church who agree with them.

Upon the Difference of Explication between

St. Ambrofe, Origen, and St. Aufiin, a new kind of

Divorce has been thought of, from Bed and Board;
but this Divorce, or Name of a Divorce, was un-

known to the Jews and Ancient Chriflians.

I faid fo much before, at the firft and fecond

reading of this Bill, that I was in good Hopes to

have had no further Occafion given me of anfwer-

ing any Objections againft it now ; but feeing di-

vers new Arguments have been ftudied and framed

againft it fince that Time, I fhall now endeavour

to fatisfy and clear them all.

1. The firft Argument againft it is, That the

Separation from Bed and Board doth not diffolve

the Bond of Marriage. To which I muft reply,

as I did before, That this is a Diftinction without

a Difference, newly invented by the Canonifts and

School-men, and never heard of either in the Old

or New Teftament, nor in the Times of the an-

cient Fathers, who accounted the Separation from

Bed and Board to be the Diilblution of the Bond
itfelf.

2. That firft Inftitutionof Marriage, that they

may be one Flefh, is by Adultery diffolv'd, when
the Adulterefs makes herfelf one Flefh witha nother

Man, and thereby diffolves the firft Bond of her

Marriage.

3. The Objection, That if the Bond be dif-

folv'd, and afterwards, if the Man or Woman be

reconcil'd, they muft be married over again, is

no neceffary Confequence, no more than 'tis in a

Perfon baptiz'd, who may break his Covenant,

and renounce his Baptifm, and yet upon true Re-

pentance be receiv'd into God's Favour by virtue

Ref. Leg. Ecclef. Tit. de Adulteriis & Divortiis.

2 Oi
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of the firft Covenant, without any new Baptifm.

Suppofe a Witch, who, they fay, makes a Com-

pact with the Devil to renounce her Baptifm,

mould afterwards, by the Grace of Go d, fe-

rioufly and truly repent herfelf of the Wicked-

nefs •, I do not believe that any body would take

upon him to baptize her again: And if a Prieft

mould renounce his Orders, and turn Turk, and

yet afterwards repent him, and return into the

Church, he need not be re-ordain'da fecond time.

The Cafe will be the fame in Marriage.

4. I faid heretofore, That the Roman Doctors

allow'd this Diffolution of the Bond when the

Man and Wife, even after the Confummation of

Marriage, would transfer themfelvesinto a Friary

or a Nunnery •, but becaufe it hath been fince

doubted, that no Authority can be fhewed for this

Particular, I mall here fhew it out of the old

Conftitutions of the Church of England.

" And, 3
in the Cafe of Religion, that is the

" true Underftanding, That, to wit, either of

" them betaking themfelves to Religion before

" Carnal Knowledge, the Bond of Marriage be

« diffolv'd: But if'both enter into Religion,andmake

" folemn Profeffion, thenfuch Marriage is diffolv'd,

" even as to the Bond.

5 . It hath alfo been faid, That if the Bill pafs,

it will pafs againft the Church of England; which

Iconefs, I do not underftand ; for the Church of

England is within the Kingdom of England •, and if

the Laws of this Kingdom be for the Bill, and

have declar'd it by the Affent of the King, Lords
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and Commons, as in the Cafe of the Marquis of

Northampton was heretofore declar'd, in the Time of

King Edward the Sixth, That by the Laws of God
the innocent Party was at liberty to marry again •, cer-

tainly the Spiritnal Lords, as well as the Temporal

and Commons, are bound toadmit it : And / know
not why they Jhouldbe call'd the Church of England

\

that join with the Council of Trent, andpleadfo much

to uphold it, rather than others thatjoin with all the

Reformed Churches, andplead againft the Canon ofthe

Church of Rome, which hath laid an Anathema upon

us, if we do not agree with them.

As to the fuppos'dlnconveniencies that will fol-

low upon marrying again.

1. More Inconveniencies will follow if they be
forbidden to marry again.

2. The Father would be in an Uncertainty of

the Children, if they mould retain the Adulterefs.

3. There would be danger of poifoningor kil-

ling one another, if no fecond Marriage were al-

low'd.

4. Where the Parties fhould confent to new
Marriages for their own Lufts, the Magistrates

have Power to over-rule fuch Practices.

5. If they be kept altogether by Divorce from

Marrying, it would occafion the innocent Party

to fin.

A little before the main Queftion about palling

the Duke's Bill, the Dutchefs's Agents handed

about this Paper, among fuch as they thought to

be her Friends.

a Prov. Will. Lyndewode, five Conft. Ang. fol. 94. Ver. nullatenus feparentur.

THE

CASE of Mary, Dutchefs of Norfolk.

UPON the Marriage of the Dutchefs with

the now Duke of Norfolk, in the Year 1 6yy,
her Father, the late Earl of Peterborough, paid as

Part of her Portion 10000/. and fettled on that

Marriage Lands of near 1000/. per Annum, the

Remainder of which, on Failure of Iffue, was li-

mited to the now Duke and his Heirs for ever ;

and the Earl after his and his Lady's Death, fe-

cured to the Duke the Forfeiture of Drayton, worth
1 0000/. more ; and the Duke receiv'd alfo, by
Agreement, 1000 /. per Annum for Twenty Years
out of the Earl's Efface, befidesvery rich Jewels,

Plate, and other Things of great Value, which
the Dutchefs brought with her into the Duke's
Family : And great Debts having been contracted
for the Support of the Duke's Honour and his

Service, while he cohabited with the Dutchefs,
fhe hath, fince his Separation from her, paid them
out of her own Eftate.

That by the evil and malicious Insinuations of
the Dutchefs's Enemies, the Duke was prevail'd
on to carry her, then a Proteftant, into France,

2

and to put her into a Monaftery (where fhe could

not be admitted without changing her Religion)

and left her there, on great Affurances of fending

for her home in a fhort time, and fo parted with

great Expreflions of Kindnefs.

That a confiderableTime after, by the Duke's

Confent, fhereturn'd into England, and lived re-

tiredly at Drayton in Northampton/hire ; and at the

Time of the Revolution fhe again retired to

France, where fhe continued till fhe heard of her

Father's Imprifonment in the Tower, and then

came back to England, and lived privately, till her

Father obtain'd his Liberty, when fhe came home
to him.

That the 8 th of January, 1 69 1 , the Duke was

prevail'd on, by the Inftigation of her Enemies,

to exhibit a Bill in the Houfe of Peers, to the

fame Effect with the Bill now depending, and di-

vers Witneffes were examin'don both Sides; after

which, and a long folemn Debate and due Cor*-

fideration had by their Lordfhips ofthe Witneffes,

and what was fworn by them, the 17th of Fe-

bruary,
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bruary, they were pleafed to reject the Bill with-

out a fecond Reading.

Notwithftanding which, the Duke was again

prevail'd on, the 22d of December, 1692, to exhi-

bit a Second Bill in the Houfe of Peers, to the

fame Effect with his Firft ; which, after feveral

Debates, was the 2d of January following again

rejected.

Some time after this, and for accommodating
all Differences between them, Propofals were

made to the Dutchefs, which, after long Agita-

tion, on the 28th of April, 1694, were reduced

into Writing, and executed by the Duke and
Dutchefs-, the Preamble of which Articles is in

the Words following : Whereas diverfe Controver-

fies, Debates, Demands, andSuits offeveral natures

have for fame 'Timefince been agitated, and continued,

between the faid Duke and the faid Dutchefs his

Wife, &c. unto all which it is at laft heldfitting (it

being conducible to their refpecJive Quiets andEafe) to

have an Endput, and the likefor thefutureprevented.

It is therefore hereby, and by the Parties to thefe Pre-

fents,declar'dand agreedin mannerfollowing;^'here-

by the Dutchefs convey'd to the Duke's Ufe the

Manour of'

Cafile-Rifing, &c. And alfo the faid

Dutchefs and her Truftees afiign'd their Intereft

in a confiderable Part of the Manour of Sheffield

in Torkfhire to the Ufe of the faid Duke •, fo that

by thefe Articles, and that Deed executed there-

upon, the Duke had his then defired Advantages.

That after the Execution of thefe Articles, the

Dutchefs fent for one Mr. Negus, the Duke's
principal Gentleman, and exprefs'd her felf very

fenfible of the Misfortune of the Duke and her

felf, and defir'd Mr. Negus to tell the Duke, that

fhe would avoid all Company that mould give

him any Offence •, and, that fhe would not fo

much as pay aVifit, but where he liked : Which
Mr. Negus lately teftified before the Lords, and
that he acquainted the Duke with it; as alfo, that

fhe had feveral times told him, If fhe died firft,

fhe would leave the Duke her Eftate.

That notwithftanding the faid Agreement,

whereby the Duke and Dutchefs agreed to live

feparately, yet without his fignifying anyDiffatif-

faction to or with the Dutchefs, and without any

manner of Notice, or previous Proceeding in the

common and ordinary Courfe of Juftice, but by
taking from her that Legal Trial in the Eccle-

fiaftical Court, which by the Laws of this Realm
fhe is entitled unto, he did, on the 16th Day of

February laft, exhibit in the Houfe of Peers the

Bill now depending, for diffolving the Duke's

Marriage with the Dutchefs, and for enabling

him to marry again : Upon which the Proceed-

ings were fo very quick, two Foreigners (a French

Footman, and aD#^Cookmaid) latelybrought

from beyond Sea, being forthwith examin'd a-

gainft her, charging her with Facts fuppos'd to

be committed many Years fince, and long before

the Date of the faid Agreement, and on which the

two former Bills were founded, that it was impof-

fible for her to make her Defence, as fhe might

have done if the Proceedings had been againft her

according to the known Laws of this Land.

The Dutchefs thought her felf under a Necef-

fity of complying with all the Orders of the

Houfe of Peers ; and accordingly, as well as fhe

could, made her Defence, tho' lefs than a Week's
Time was allow'd her for doing it ; and upon
examining the Evidence of the Duke's Witneffes,
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many Contradictions appear'd, fome whereof fol-

low, as doth appear by the Depofitions taken in

Writing, and now remaining in the Houfe of
Peers.

For Haufeur the Footman fwears, the Dutchefs
was at the Cock-pit, when, and before he came to
live with Sir John Germaine ; and, that he conti-

nued there Fifteen Days after •, and, that after

the Dutchefs left the Cock-pit fhe went to Vaux-
hall.

Vanefs the Cook-maid fwears, Haufeur came to

Sir John when the Dutchefs was at Vaux-hall.

Haufeur fwears, that the 8th of Febr.92, he left

Sir John's Service, when the Trial was between
the Duke and Dutchefs in Parliament, and after

lived privately fix or eight Weeks, till he and
Vanefs could get for Holland, and arrived there in

the Eqfier following.

And yet in another Place he fwore, he defir'd

Leave to go ; and afterwads, That he alfo went
for Holland as foon as the Wind was fair.

But note, all the Evidence was clofed and or-

der'dtobe fumm'd up the Ninth of February, fo

that he needed not afterwards to have gone. And
whereas he infinuates, That he and Vanefs were
fecreted, and kept from being Witneffes:

Note, It doth no where appear, that either he

or Vanefs were ever thought on for Witneffes.

Haufeur fwears, He return'd again to Sir John
in Summer 92, being often fent to by Sir John.

Whereas Bayly, another of the Duke's Witnef-

fes, fwears, he did not return again to Sir John
in two Years after he went away, Bayly the Wit-
nefs being all that Time, and three Years before,

a Servant in the Houfe.

Note alfo, That this very Summer 92, to wit,

in Eafter-Term, the Duke brought his Action a-

gainft Sir John, which was tried Michaelmas-Term

92 ; at which Time it had been more likely, if

Sir John had believ'd he could have done him any

Harm, he fhould have kept him Holland, rather

than have fent for him over, efpecially confide-

ring that this Fellow afterwards fwears Sir John

fwore in a Rage this Fellow would betray

him.

Haufeur being afk'd, Who fent for Vanefs over?

He anfwer'd, That after he had promis'd the

Duke and Lord Howard to fpeak the Truth of

what he knew, they defir'd him, if he met Vanefs,

to defire her to come over, and fpeak the Truth
of what fhe knew.

And being afk'd, How long after he met Va-

nefs? anfwer'd, About Twelve Months fince.

And being afk'd, When was the firft Time he

fpoke to her about coming over to fpeak the

Truth ? anfwer'd, 'Tis about a Year fince.

And being afk'd, How long it was fince they

refolv'd tocome over? anfwer'd, TwelveMonths.
Vanefs being afk'd, Whether fhe was not fent for

fromHolland tobea Witnefs? anfwer'd, She knew
nothing of it till eight or nine Weeks ago.

Vanefs fwears, She was fent away on Account

of the Trial.

Whereas Peacock, Hawk/worth and Knight, three

Servants of the Dutchefs's, fwore the Dutchefs

turn'd her away before the Trial, for keeping

Company with Dutch Soldiers; and theydofwear

a new Cook-maid before the Trial

.

Haufeur fwears, He had a Key of the Door

going into the Park, and could come in when he

would.
And
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And yet owns he knew but two of the Ser-

vants, one whereof is long fince dead.

And alfo the Dutchefs's Servants fwear, they

never heard any body had a Key ; and, that if

anv Key had been, they mud have known of it.

They alfo prove the fhutting up, bolting, and

chaining the Door every Night, and opening it

every Morning •, and but one of the Servants re-

members ever to have feen him at the Door, and

then he rung the Bell, but came only to fee a

Country-woman of his, and to carry Letters to

Holland, and brought Anfwer back to her, but

was not admitted beyond the Pafiage.

Haufeur and Vanefi fwear, they faw the Dut-

chefs and Sir John in Bed together at Mill-bank.

The Dutchefs's Woman fwore, fhe has put

the Dutchefs to Bed, and taken her up every

Night and Morning feveral Years, and never

faw him in the Houfe. And two others fwear,

they were conftantly in waiting Night and Morn-

ing, and pofuively deny any Knowledge of any

fuch Thing, and fay, they never faw Haufeur

there •, and that Vanefs was never admitted up

Stairs, fhe was fo dirty a Creature, much lefs to

drefs or undrefs the Dutchefs, as fhe pretended

often to have done.

Vanefs fwears, She could not tell the Places

fhe has been at thefe Six Weeks laft paft.

Whereas
Mr. May, and two other of the Duke's Ser-

vants, fwear, fhe has been fourteen Days in the

Duke's own Houfe, with the full Liberty of the

Houfe.

Vanefs being afk'd, Whether fhe ever told any

body of the Occafion of her going away ? fhe

fwore, Yes, fhe told it to a great many in Hol-

land, and not here.

Yet being afterwards afk'd, Whether fhe ever

difcovered that fhewasfent out of the Way? fhe

fwore directly, No.

Thefe are fome of the many plain Contradicti-

ons and Difproofs of thefe Evidences, befides

the great Improbability in their own Nature, in

feveral Things fworn.

But it is alfo to be noted, that Haufeur left Sir

John's Service in a Difguft ; and fo 'tis prov'd

by Bayly, another of the Duke's Witneffes, and

that what Haufeur fwore could be nothing but

Spight and Malice : Yea, 'tis prov'd on the

Dutchefs's Part, that he fwore he would find a

Way to be reveng'd of him, and that perhaps it

might not be long firft : And Mr. Strange, Mrs.

Pitts, and her two Maids, who could have de-

pofed very materially for the Dutchefs, refufed

to appear, tho' often fummon'd, being Perfons

not in the Dutchefs's Intereft or Power.

This Haufeur has been out of Place ever fince

he left Sirjohn's Service, April 96, and is fo ftill,

as he fwears, and fo in confequence likely to be

neceflitous.

Note alfo, that Haufeur fwears, Sir John gave
him feven Guineas to pay the Charges of him-
felf, Vanefs, and another, which were order'd to

be kept private till they could be fhipp'd off,

and alfo tor their Paffage into Holland, which was
in Time from the 8th of February 92, till Eafler.

Which does not look like a Bribe for a Secret

of this Nature, being hardly fufficient to main-
tain three People, and pay their Lodgings, for

two Months.

Vol. V.
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Haufeur would be thought a mighty Confi-

dent, fo as to have a Key to the Dutchefs's Houfe,

to come in and go out when he pleas'd ; and yet,

as well acquainted as he pretended to be with

the Houfe, and the Dutchefs's Bed-chamber, he

could not tell on what Floor it was, nor what
Furniture it had, nor whether wainfcoted or hang-

ed : And when he was afk'd which way the Win-
dows of the Bed-chamber look'd ? he trifled in

that Queftion, and concluded, he could fee the

Water, but was afraid to go near the Window,
for fear of being difcover'd ; and yet had no
Scruple of coming into the Houfe with his Key,
at any time.

Thefe Things being obferv'd* it mufl be con-

fider'd, that the Facts now in effect charged a-

gainft the Dutchefs are fuggefted to be done many
Years fince, and were debated and confider'd be-

fore the Peers, before the Rejection of the two
firft Bills, and long before the Agreement for put-

ting an End to all Controverfies and Debates.

Now 'tis very hard to put the Dutchefs to ac-

count again for thofe very Facts, confidering that

after eight or nine Years, many People are dead,

others difpers'd, and not in a little Time to be
found out, and Circumftances of Times and Places

(which in the Nature of all thefe Cafes is almoft

all that is left to difcover a Falfity) forgot.

The Dutchefs is alfo under the unavoidable

Necefiity of proving a Negative againft down-
right Swearing, and that without any Matter in-

troductory ; and alfo by two mean Servants, the

one turn'd out of her Place for keeping com-
pany with Foot-Soldiers, and the other leaving

his Place in difguft, becaufe he could not have
the Play-Money.

Mafters are already too much in the Power of

their Servants, and if they charge their Mafters

with Adultery, Felony, and even Treafon, it is

not eafily in the Power of the Mailer to defend

himfelf againft downright Swearing ; Servants

having thofe Opportunities of the Knowledge of
Times, and Places, and Company, which cannon

be denied or avoided, and which others have not

;

whereupon they may frame and build falfe Evi-

dence, and many times are of ill Principles and
defperate Fortunes, and of Tempers very revenge-

ful •, fo that whoever turns away a Servant, he is

in his Power for his Eftate, Honour, and even

Life itfelf j and therefore, for the Safety and
Freedom of Families, in other Countries, they are

not permitted to be Evidence againft their Ma-
fters, in any Matter criminal whatfoever.

Note alfo, that the Dutchefs thinks fhe, as an
Englifh Subject has, by Magna Charta the fame

Right to a Trial in the legal and ordinary Way
of Juftice, as the reft of the King's Subjects, efpe-

cially confidering that there never yet was in

England one Prefident of a Bill exhibited in Par-

liament to difiblve a Marriage at the firft Inftance,

without any previous Proceedings in the Ecclefi-

aftical Courts, (which in thefe Cafes is the Law
of the Land) and not above Five or Six Bills, in

above 600 Years ever pafs'd to difiblve Marria-

ges, or make Second Marriages good, even after

there had been a Divorce in the Spiritual Courts,

and thofe Bills too in Cafes generally where the

Hufbands were without any Recrimination.

No Impediment appears why the Duke fhould

not have endeavour'd a Divorce at Law before he

had attempted a Bill to difiblve the Marriage ;

N n for
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for any Application to the Legiflature for Trial

of Matters of private Right is improper, be-

caufe there are proper Judicatures that give that

Remedy the Law allows.

To afk any thing of the Legiflature, in private

Caufes between Party and Party, beyond what

the known Laws in force give, feems to be im-

proper •, becaufe,

1

.

It is to make a Law in one Perfon's Cafe,

which is not the Law in another's.

2. It is to retrofpeft Actions, and after the

Fact, to augment or alter the Penalty. Our

Laws are certain and known, that Perfons may
conform their Actions to them.

3. The Courts and Forms of Law are equally

the Subjects Right with the Law, and the Ap-

plication to the Legijlature takes away all that

Right of Form and Charging ; whereas a Cer-

tainty in Time to anfwer, and Exceptions to

WitnefTes, and other legal Defences of the Fa*5t

cannot be denied the meaneft Subject.

The Confequence that fhort and fummary

Ways of Proceedings may have on the Settle-

ments of Eftates and Families, may be very dan-

gerous •, and tho' the Duke of Norfolk's, Bill

paffed the Houfe of Peers, yet a great Number

of the Peers, both Spiritual and Temporal, en-

ter'd their Proteft againft its paffing, and their

Reafons for it.

It ought to be no Prejudice to the Dutchefs,

that the next Heir presumptive to the Duke

doth not yet appear to be a Proteftant, becaufe

when a Bill, which hath lately paffed both

Houfes, is become a Law, it is not likely that

noble Family will be without a Proteftant at the

Head of it.

Ifany of the Witnelfes formerly examined on

the Bill in 1699, be now again produced, it is

humbly apprehended, that as the Validity of

their Teftimony they then gave, was totally

overthrown by a greater Number of WitnefTes,

fo it will be again, tho' under the Difadvantage

of the great Diftance of Time.

Martis 19 die Martii, 1699.

The Reading the Bill, for diffolving the Mar-

riage of the Duke of Norfolk, the fecond Time,

and hearing Council, as well on the behalf of

the Dutchefs againft the Bill, as on behalf

of the Duke for the Bill, being the Order of

the Day, before the Council was called in, to

prevent the Inconvenience of People crouding

into the Houfe, the Houfe made an Order,

That none but the Council, Sollicitors, and

Parties mould be called in, and that the Wit-

nefTes fhould have Notice to attend without,

ready to be called in, if the Houfe fhould

think fit.

It was alfo intimated, That if the Duke and

Dutchefs did think fit to come into the Houfe,

they fhould be accommodated with Chairs, that

being a Refpect fhewed to the Nobility when

they come into the Houfe.

And then the Council, and Sollicitors, and

Parties of both Sides were called in : And firft

the Bill was read to them.

And then the Lady Dutchefs's Petition was

read.

The Council that appeared were,

the Dutchefs.

ir Thomas Pouys,!

U.Dod, Ifor

>r. Pinfold, )

Mr. Serj. Wright,

Mr. Northey,
Mr. Atwood,

Dr. Oldifh,

for the Duke.

And Mr. Speaker then fpake to this Effect

:

Mr. Speaker. You are here, I fee, Council on
both Sides. The Houfe have ordered, That my
Lady Dutchefs fhould be heard according to the

Prayer of her Petition ; and my Lord Duke had
likewife an Order to be heard to make good his

Bill. I think the Petitioner is to be heard firft,

to make good the Allegations of her Petition
;

and when the Houfe have heard you both, as to

that, they will confider whether they will proceed

to hear the Allegations of the Bill made out.

Sir Thomas Powys. Mr. Speaker, with your Fa-

vour, Sir, I am of Council with the Petitioner,

the Dutchefs of Norfolk, againft this Bill that is

now before you ; and I believe I may fay with

fome Aflurance, that thisBill, in the Manner it is

now brought before you, is the firft that ever was

attempted in this Honourable Houfe. It's, Sir,

true, that feveral Years ago this Bill, or another

of the fame Nature, was attempted twice in the

other Houfe, and as often rejected ; but 'tis as

true, at laft it does come from thence hither, but

not without a Proteftation there ; and I humbly
hope that you will take notice, that this is a Bill

of Divorce in Parliament, in the firft Inftance,

without a previous Profecution to examine the

Fact in any of the ordinary Courts that have Au-
thority in thefe Matters.

It is a Bill not only to Divorce the Dutchefs

upon a very fhort Warning, who hath been a

Wife twenty- three Years, but to render her In-

famous to all Pofterity by Act of Parliament,

which I account to be the greateft Misfortune

pofiible to befal any Perfon ; and at the fame,

time it takes from her the legal Trial of the

Fact whereof fhe is accufed, and which The

hath a Right to by the Laws of the Land, fure;

as much as the meaneft Subject ; and which we
don't apprehend fhe has in any wife forfeit-

ed ; nor is there any Reafon affigned, why his

Grace has not been pleafed to proceed in the or-!

dinary Courfe. I hope, Sir, you will take:

Notice alfo, that this is, in truth, nothing

but a Suit between Party and Party. 'Tis

meerly a Caufe Matrimonial between Hufband

and Wife, began originally in the Houfe
Peers ; and as hitherto the Beginning of Caufe;;

between Party and Party, in that Houfe, had
been ftronglyoppofed, fo I hope it will be though

reafonable to do fo always, becaufe it deprive

the Subject of that legal Defence due to hin

by the Law of the Land. If this was alway:

complained of, when the Proceedings were ii

a Judicial Way, furely 'tis a great deal worf

to begin there a private Caufe between Par 1

ty and Party in the Legiflative Way. I ca

fee no manner of Difference, with refpeft t

th
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the Lofs of thofe great Advantages the Party is

inticlcd ro, only this feems rather to be the moft

againft Reafon.

Sir, this is a fummary Proceeding with a wit-

nefs. It began but the 16th of February, and

but a Week's Time given to the Party accuf-

ed of fo high a Crime, and of fo great Con-

sequence to the Party accufed, to be heard to

ic ; and tho' perhaps we may with Reafon

enough find Fault with the tedious Proceed-

ings in fome Courts, where Appeals and Writs

of Error are juftly due, as where Property is

well fixed, it muft needs be reafonable : I fay,

from various Caufes, though Suits in the Ordi-

nary Courts are very tedious ; yet I am -fure a

fummary Way of Proceeding without due Warn-

ing, or any certain Way of making Defence by

any known Rules, and without Oath, as here

without Appeal, without any Poffibility of re-

trieving the Matter again, with great Submiffi-

on ; and if this muft be for all that one has in

the World, fuch a fummary Way is a very ter-

rible Thing.

I would be glad any one would make it his

own Cafe, and think with themfelves how they

ihould like it, if their Life, Eftate, and all they

had, were put upon fuch a fummary Way of

Proceeding. 'Tis true, in fome Kingdoms, where

the Government is arbitrary, the Proceedings

are fummarily, and moft commtfhly they go to-

gether ; and if we were in a Place where the

Judges were infallible, and there were no falfe

Witnefles, and Truth could be difcovered at an

inftant, a fummary Way would be beft ; but

fince Men are fallible, fince there is Paffion and

Partiality in the World, fince oftentimes there is

notorious Detections of Perjury, and feveral

Things are difficult to be difolofed, and require

a reafonable Time for examining into Facts

;

from thence it is that there are fettled Courfes

For determining all Queftions in England between

Party and Party ; and there are known Rules

and good Methods for the Relieving againft

any ill Judgment that is given.

Whatever you may think of this particular

Cafe of the Dutchefs of Norfolk ; the Example
is of mighty Confequence to all Parents, that

perhaps make hard fhift to give their Daugh-
ters confiderable Portions, and may think they

have married them well, and made Provifion

for them and their Children : 1 fay it will be

hard, if their Daughters fhould be fent home
to them upon a Fortnight's Warning, and that

Witnefles fhould be examined againft them with-

out their having Notice fo much as of the Places

of their Abode ; and a Thing fhould be de-

termined before the Witnefles can be well known:
And it muft be agreed to be of great Confe-

quence to all collateral Heirs, if Marriages are

fo eafily and fuddenly fet afide for want of If-

fue ; which I find to be one of the Caufes af-

figned for this Bill, and that it might be in a

fummary Way, perhaps, before they can well

hear of it. I am fure, this is a Matter of too

great Temptation to be put upon Men that may
grow weary of their Wives, and defire a better

Fortune, or defire Change, or may be moved by
a thoufand Reafons we can't think of, to revive

old Quarrels, and think of Things long fince

paired, if you will fee fuch a Precedent of Di-
vorcing in fuch a fummary Way.

Vol. V.

This is fure of infinite Concern to us in high-

er Matters. A Bill of Divorce of a Woman in

Parliament, without a legal Trial, is juft the

fame Thing as a Bill of Attainder againft a Man
for Treafon ; the one forfeits the Eftate, cor-

rupts the Blood, and takes away his Life, and
the other does very little Ids : For I find, ac-

cording to the Bill, 'tis to forfeit her Joynture*

to defame her Perfon, corrupt her Reputation ;

and tho' it leave her Life, it is left with In-

famy, which is worfe than Death ; and in a

Cafe of this high Moment, fure you will be

careful how you alter the Courfe of Trials. I

befeech you, Sir, will not the Reafon be the

fame, that a Bill of Attainder may be brought

againft a Man, and that Witnefles againft him
may be fetch'd from beyond Sea, which he had
formerly difcharged from his Service, and put

the other Side to prove what is always very dif-

ficult, the Negative, to make his Defence, which
muft needs require a reafonable Time for the

making out of Circumftances, and laying Evi-

dence together ? Where will be the Difference

between proceeding againft a Man for his Life

without a Trial, and proceeding againft a Wo-
man for her Joynture, where her Name, Fa-

mily, and Reputation is concerned, and per-

haps her Children, the Legitimacy of whom
muft come in queftion ; and in a Cafe, where

the Perfon by no Behaviour of hers hath forfei-

ted fuch a Trial, nor the Perfon that profecutes

this Bill, can't fhew, that he hath been obftruc-

ted in his proceeding in the ordinary Way ? I

need notYake notice of what every body knows,

that we have a happy Constitution, if we can

keep it ; every Man can call his Wife his own,
and his Eftate his own, becaufe it can't be taken

away, but by legal Trial ; but if you will go
into thefe extraordinary Reforts, when the Courts

and the Law is open, without any previous Pre-

parations for that Matter, by having a fair

Examination, that the Party can't fay there is

a Surprize, I know not where it will end -, and

though in one Cafe it may be defirable, thai-

there fhould be an extraordinary Relief: But
will this go no further ? Can any body fay

that ?

That which we find in Magna Charta is not

to be forgot, where there is fo much Care in the

feveral Inftances of it for the preferving of Pro-

perty, and the Right of Trials, Quod n'ullus de-

Jlruatur, nee fuper eum ibimus, nee fuper eum mitti-

mus, niji per legale judicium parium fuorum vel per

legem terra.

Why, in this Cafe the Ecclefiaftical Law is

Lex Terra. And if that be to be taken away
without any Reafon, why may not the Law in

any other Cafe ?

We have, perhaps, in Time of great Emer-
gency and publick Difficulties, had fome extra-

ordinary Laws grounded on extraordinary Rea-

fons ; but now we are in a Time of fettled Peace,

when there may be a juft Determination accord-

ing to the Law of the Land, I can't fee any Rea-

fon for this Proceeding, no not in this particu-

lar Cafe.

I would, Sir, with your Favour, take Notice

of thofe few Inftances of this kind, that have

been in England by A£t of Parliament, and in

what manner they have proceeded.

N n 2 There
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There have not paffed hardly fix in fix hun-

dred Years •, I think I may challenge them on the

other Side to fhew fo great a Number, but thofe

I have I fhall quote : But they proceeded in ano-

ther manner than this has done.

'Tis true, where Perfons have had a fair Trial

in a proper Court, and Witneffes have been ex-

amined, and Sentence final been pronounced, and

where the Party as to the Fact hath been con-

cluded according to the Law of the Land ; when
all this hath paffed, fome Inftances there have

been, that afterwards an Act of Parliament has

paffed to ftrengthen the Sentence, and to carry

it farther than the Ecclefiaftical Court will allow,

even to thediffolving the Marriage, and enabling

the innocent Perfon to marry again ; but you
will find all thofe Acts are founded and built

upon the Sentence of thofe Courts, and recite

thofe Sentences as a great Inducement to the paf-

fing of thofe Acts •, and I crave Leave juft to

take Notice of thofe. The firft we find, is that

made in the Cafe of the Marquefs of Northamp-

ton, which was in 5. E. 6. He was married to

a Daughter of the Earl of EJfex, and fhe eloped

from him, and was profecuted in the Ecclefiafti-

cal Courts, and there was Sentence againfl her

of Divorce. The Marquefs, from hence, took

upon him to marry a Daughter of the Lord Cob-

ham ; and after four Years Marriage of her, he

obtained an Act of Parliament to ratify the fe-

cond Marriage ; which Ac! recites a Settlement

of Divorce in the Ecclefiaftical Court.

This took its rife from Examination according

to Law ; and that Act of Parliament is grounded

upon it, and recites it as a previous Matter necef-

fary to induce that Act.

The next that follows was the famous Cafe of
the Lord Rofs, afterwards Earl of Rutland, tho'

there perhaps was as great a Notoriety of Fact

as can be pretended in this Cafe, and he did not

Hand impeached of any immodeft Behaviour, but

even in that Cafe the Divorce by the Act, fol-

lowed a Divorce in the Ecclefiaftical Court, and

that paffed with fuch Difficulty, that it was four

Years in hand •, it began in Sixty-fix, and was
not paffed till Seventy : I have a Copy of it,

and it fays, that forafmuch asMannors, commonly
call'd L. Rofs.

And it proceeds thereupon to enable him to

marry again •, but this, Sir, could not be but by
two Afts of Parliament, befides the Sentence in

the Ecclefiaftical Court ; for he firft got that

Court to declare the Children illegitimate, and
then in the Year (jo) the Parliament paffed this

Aft.

I know of no other, till we come to a Cafe

that happened within our Memory •, 'tis the Cafe

of a Perfon of great Worth, and I hope it will

give no Offence when I cite the Precedent.

It was the Cafe of Mr. Lukenor, who had been

grofly abufed by his Wife, by Elopement and
open Adultery ; but the Aft he obtained went
no farther than to difable the Children born
while fhe lived in open Adultery •, and that Aft
recites a Sentence of Divorce : I have a Copy of

it, and I crave leave I may read a few Lines of
it ; it recites that Mr. Lukenor's Wife had eloped

from her Hufband.

.
There was indeed a famous Cafe not long ago,

of a Lady that was taken away by Force, and
pretended to be married, and an Aft of Parlia-

ment came afterwards to declare that Marriage
null and void ; but even there was a Proceeding

at Law with a witnefs. The Perfon that had
been concerned, was aftually indicted and exe-

cuted ; it was not there to make a Divorce, and
fo it had been a vain Thing to have gone into

the Spiritual Court, where there was no Mar-
riage, for it was only a Law after the Faft de-

claratory by way of Caution, to give the more
Satisfaction that That Marriage was null and
void.

Sir, the laft I know of (and it may be proper
for you to obferve how quick thefe people come
after it) was that of a noble Earl, that did ob-
tain laft Parliament, an Aft for divorcing him
and his Lady : It is the Cafe of the Earl of Mac-
clesfield ; but in that Cafe it will be proper to

take Notice to you, that there were previous

Proceedings in the Ecclefiaftical Court •, there

was a Libel exhibited againft her, a Charge upon
her, and Witneffes examined, and fhe had a fair

Opportunity of making her Defence ; there was
a regular and a long Proceeding againft her, and
a Profecution of her, in order to a Sentence of
Excommunication ; and then there came the

Earl's Petition into the Floufe of Peers, fetting

forth, that there had been fuch a Proceeding
as this, and that fhe flood in Contempt, having
been profecuted as far as that Court could go :

After an Examination of Witneffes, in all the

Cafes I have heard of a Divorce by Aft of Par-

liament, there have been Proceedings in the Ec-
clefiaftical Court ; this was the Way of former

Time, but now we are beginning where the

Matter ought to end.

And now the firft Application is to that Place,

wherein all thefe Inftances (as I think it ought to

be) was the laft Refort. 'Tis true, this Method
may not pleafe the Duke, for we know his Grace
is in hafte for cutting the Knot afunder at once,

by the Legifiative Power ; but I hope, upon
thefe Precedents, you will think it more reafon-

able it fhould be at firft untied, or at lead

loofened by a judicial Proceeding. If you will, I

do not fee how in Juftice the Parliament can

deny the like Remedy the next Seffions to any

other that may be in the like Cafe ; it may be in

worfe, for here is no Pretence of any fpurious If-

fue. Can the Parliament of England, whence
we take our Meafures of Juftice, deny the like

Remedy in Juftice to any others that are in the

like Cafe ? What is it that guards you from an

infinite Application of this Nature, but requir-

ing Perfons to take the ordinary Courfe firft, and
to come round about to the Parliament, as the

laft Remedy, to carry the Sentence perhaps far-

ther than the Ecclefiaftical Court can do : But if

Perfons can come up direftly hither, I am apt to

think your Lobby will be crowded with Petitioners

of this Nature the next Seffions, though the Sef-

fions now are long and frequent, this fingle Bu-

finefs may be fo great as to obftruft all other

Bufinefs ; I am fure a Committee for Adultery

would have a full Employment.
Let it be confider'd how ftrange it would be,

if fome poor Man upon this Precedent, fhall'

come and make Application, and tell you he

ftands in Need of fuch a Bill from the Condi-

tion of his Family ; that his Wife plunders his

Houfe, fells his Goods, and lives in Adultery,

and prays this Matter may be examined in a

fummary
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fummary Way, becaufe he is not able to go

through thecoftlyCourfe of Ecclefiaftical Courts^

and be favoured with a Divorce ; would not

this poor Man's Cafe feem to have the like J li-

ft ice, or poflibly more; and yet if fuch a mean

Man fbould come with fuch a Petition, per-

haps it would look ftrange ; but yet in Juftice

there is no Refpeft of Perfons •, the Law in

England is, unum pondus & una merifurd ; and if

this fhould be done in the Cafe of a great and

rich Man, and not for a poor Man, they may
fay what has been faid by fome, 'That our Laws
are like the Spider's IVeb, which only held the lejfer

InfeSls.

Shall thofe that expect the beft Fortunes and

greatefb Advantage by Marriage, not undergo

the bad Fortune of Marriage too ? I am fure if

this be fo, it's a Privilege of Peerage, never

thought on before.

You may fee, Sir, by this Bill, how Precedents

grow upon you •, at firft in the Cafe of the.Mar-

quefs of Northampton, it was hard to get an Aft
after a Divorce : So it was in the Cafe of my
Lord Rcfs ; the laft Seftlons in the Cafe of the

Earl of Macclesfield ; it went farther there, be-

caufe there had been a previous Proceeding in

the Ecclefiaftical Court, and his Lady had ob-

ftrufted that Sentence, that Aft paffed before

Sentence •, but now we are come to have it done

without fo much as a Trial to get a Divorce in

the Ecclefiaftical Courts; to have all paffed at

once in a fummary Way, it will be but to peti-

tion the Parliament, and all fhall be determined

without a Poffibility of being re-heard.

I know nothing can be faid on the other Side

with good Reafon (unlefs that which I heard in

another Place) why they fhould not go to the

Ecclefiaftical Court, which is that thofe Courts

cannot divorce a Vincido Matrimony ; therefore

it would have been a vain Thing : This may be

a good Reafon for them to come to you after-

wards, but 'tis no Reafon for them to come here

at firft, unlefs they would fay at the fame time,

that every Thing ought to be begun in Par-

liament, becaufe 'tis poffible every Thing may
be brought to the Houfe of Peers at laft : Will
they fay that all Ejectments ought to be begun
originally in the Houfe of Peers, becaufe after

the Parties have been at great Charge and Trou-
ble in the Courts below, they may be brought
thither by Writ of Error at the laft. This
would have been a good Expedient, in a Caufe

"

lately where a Deed was tried over and over, if

the Perfons concerned in fo many Verdifts, had
once thought of having begun in Parliament to

have had it fettled, whether it was a juft Deed
or no ; if this be the Rule, it would be well it

were known, and made to be the Law of the
Kingdom ; for that Law will be always reckoned
hard which is made in one Cafe, if it may not
be had in another ; the Law of England does go
throughout, and if it be Law for one, 'tis for

another. I have but one Thing more today be-
fore you, and that feems worthy of your Confi-
deration, befides all that I have faid.

You obferve the Bill is general without Re-
ftraint, of Time and Place, or Defcription, or
Circumftances relating to the Fact : Now, Sir,
I muft take leave to acquaint you, that fo long
ago as April i"6o4 , his Grace the Duke, who
complains of this Matter, as if fome Misfortune * Vlde her Printed Cafe ut 'ifi'
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had befallen him, having made former Complaints

and Attempts for obtaining what he now defires,

did at laft in April 1694, not fuddenly, but by
Advice of Council, with his Friends about him,

after a long Time of Agitation, come to Articles

with his Wife the Dutchefs ; of which I crave

leave only to read the Preari'le.

The Articles are between his Grace the Duke
of Norfolk and the Earl of Peterborough, and re-

cites-

* It is therefore determin'd by the Parties, and
agreed as followeth ; and thereupon the Articles

proceed to fettle every Thing between the Duke
and Dutchefs to his own Satisfaction, and accord-

ing to his own Defire : His Grace hath reap'd

the Benefit of thofe Articles, by having received

a great Sum of Money ; and the Dutchefs parted

with her Intereft in that Great and Noble Manour
of Sheffield ; his Grace hath had all that he on
his Part was to have, and hath executed abun-

dance of Deeds, purfuant to his Agreement. Now
if, after all this, there be a Profpeft of farther

Advantage by another Marriage, that will not

move you to give him a Liberty for a Departure

from fo folemn an Agreement, in what a Condi-
tion are People that have purchas'd their Peace as

the Dutchefs has, if they may have Liberty to go
back beyond this, for the Bill has no (tint ; furely

all Reconciliation between Men and their Wives,
and all Afts towards them, and all Afts of Kind-
nefs, are to be favour'd ; and Matters of a Di-
vorce are of an odious Nature, and not to be
encourag'd after fuch Compofure of Differences,

and Reconciliation. We have Instances of fome
that have taken their Wives again, and lived

comfortably afterwards \ furely it fhall not be in

their Power to go back and fay, Pray let us be

divorced ; 'tis contrary to the Ufe of all Afts of
Pardon. What is the End of all Afts of Parlia-

ment of General Pardon, and all Statutes of Li-
mitation, but to eafe People in fuch a Cafe ? For
'tis impoffible that any Perfon can.be able to de-
fend their Actions nine or ten Years ago ; they
can't keep their Witneffes alive, and therefore the

Law hath often limited a Time, beyond which
Perfons fhall not go back : And this, we think,

the Duke hath done by Articles, and furely they
are conclufive both before God and Man.

I (hall fay no more, but that I don't appre-

hend the Nation will be in any great Danger, if

the Duke do, betwixt this and the next Seffion,

proceed in the ordinary Courfe, and prepare

Matters againft another Seffion ; I am fure 'tis of

great Confequence : No Man can deny but we
have a good Conftitution ; but if it is in the

Cafe of a particular Perfon to be broken, fuch

a Breach in this Conftitution may not be very
eafily recover'd. .

I hope this Caufe, that is precipitated hereout
of Time, and before thofe Preparations were
made that have been in all other Cafes, fhall be

remitted to its proper Place, where her Grace
will give the Duke a meeting, if they be not be-

fore that Time reconcil'd.

Mr, Dodd. Mr. Speaker, I defire the Favour of
a Word of the fame Side. Thefe Bills are not

common ; I think there are not above three In-

ftances to be found in the Records of this King-
dom.

This
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This Bill is to diffolve a Marriage afterTwen-
ty-three Years Continuance, and that not upon
fo many Days Notice as there have been Years of
the Marriage, for to ferve the particular Purpofes

of one Perfon : 'Tis a Law after the fuppofed

Fact committed ; the Law fhould go firft, and
the Fact follow ; it is not a General Law for all

the People of England ; as fuch, it would have

another Confideration : There is no Occafion for

a particular Law, 'tis a Bill from the Lords, and

in a little time, for what I know, the Lords will

prefcribe to it. There is not one of thefe Bills

for a Commoner, unlefs in my Lord Rofs's Cafe,

who was of a Noble Family.

'Tis not pretended by this Bill, that the Dutch-
efs hath had any fpurious Iffue, though that was
the Circumftances of one of the Bills that did

pafs, and that was a material Circumftance in

the Cafe -, and that is not alledged here. Thefe
Bills are not to be made ufe of, but upon extra-

ordinary Occafion, and the utmoft Extremity,

and till then I hope fuch Bills fhall not be made
ufe of, and we think the Proceeding upon this

Bill, in this Cafe, will appear much harder ; for

'tis the firft Inftance of this Nature, when there

has been no Proceeding in any Court whatfo-

ever, to convift the Dutchefs of this Offence, no

Citation all this while in the Ecclefiaftical Courts,

where the Dutchefs might have an Opportunity

to make her Defence.

If thofe Courts have Jurifdiction in any one

Thing, 'tis in Cafe of Matrimony : If this was

brought into thofe Courts, the Dutchefs would

be allowed to make her Defence, not only by

way of Recrimination, but Examination of Wit-
neffes ; a Commiffion might be had to examine

WknefTes beyond Sea, if fhe had any Witneffes

there, or in the Country ; fhe might appeal to

a Superior Court, and thence to the Delegates :

Thefe are all proper Defences that the Law al-

lows, that there may be no Surprize upon the

Party ; and if injured, he may be righted in

another Place : Thefe Proceedings, we think are

neceffary to go before a Bill of this Nature, for

then the Fact would be plain ; and if the Dut-
chefs had been convicted in this manner, as to

the Fact, we muft not have opened our Mouths
againft it.

By the fame Reafon that a Bill is brought to

diffolve this Marriage, in a little time you may
have a Bill to marry People : Be it enacted for

fuch and fuch Reafons, fuch Perfons fhall be

married. This would be a much readier Way
in Cafe of Contracts, than any Proceedings in

the Ecclefiaftical Courts. And though they may
fay the Law of England takes notice of Con-
tracts of Matrimony, as well as any other Acts,

that is no Anfwer ; for the Fact is, whether

there is any Contract of Matrimony, or no ; and

fo 'tis here, whether my Lady is guilty of the

Crimes charged here in the Bill ; and for this

fhe ought to have a proper Trial, and ought to

be called to an Account in the ordinary Me-
thods of the Law ; and then it might be proper

to carry the Sentence farther than thofe Courts

can. I hope you will be very tender of making

a new Precedent •, and I do not know of any

Bill before this, to convict: a Woman of a fup-

pofed Crime ; then this is the firft Bill of this

Nature, and you will confider, whether you will

make a Precedent of it or no. Though this be-

fore you is the Cafe of a great and honourable
Perfon, yet your Juitice will be the fame, if it

fhould happen that any other Man in the King-
dom fhould be in the fame Circumftances, and
willing to flip over all Trials, whereby the Per-
fon accufed might have an Opportunity of mak-
ing her juft Defence, as is the Cafe of this noble
Lady, who is hurried on after twenty- threeYears
Marriage to a Determination in as many Days
in this extraordinary manner.

I hope therefore you will not proceed in a
Bill of this extraordinary Nature, of which
there is not one Inftance to be given, where
you have begun to examine a fuppofed Crime,
but you have always left it to the Determination
of the Law in the ordinary Courfe ; and we
think it ought rather to be fo in this Cafe, be-
caufe 'tis not pretended by the Bill, that there

is any Stop put to their Proceedings there ;

there is no Abfence of Witneffes, no Incapacity,

but his Grace may proceed there to convict
this Lady of the Crime he fuppofes her guilty

of, and fhe will there have her juft Defence;
and till then there is no Crime for. you to judge
upon, and I hope you will think fit to reject

this Bill.

Dr. Pinfold. Mr. Speaker, I defire to fpeak a
few Words as to the Ecclefiaftical Law, which
is a Part of the Law of England as much as any
other, for our Law does not receive Majus &?
Minus ; and the Ecclefiaftical Courts have been
fettled for feveral Ages, and are governed by
fuch Rules which every Subject has a Right to.

Sir, this Bill is to diffolve the Bond of Marriage,

and to give Leave to marry again •, and I crave

Leave to fhew the Houfe what our Ecclefiaftical

Conftitutions are in that Cafe, and how tender

they have been in that Point, and how thofe Con-
ftitutions are grounded upon the Canons and De-
crees of Councils.

The Cafes where the Bond of Marriage is to

be diffolv'd are but few, and they arife before

Marriage ; 'tis in the Cafe of the Precontract, or

Nonage, or Confanguinity, and there the Bond
is broken by the Sentence of the Judge, and the.

Perfon hath liberty to marry again ; but for what
comes afterwards whether it be the Cafe of A-,

dultery, or any thing elfe, the Law Ecclefiafti-

cal, which, as I faid before, is part of the Law
of England, hath been very careful not to diffolve

the Marriage.

The 48th Canon fays, If any Layman fhall

put away his Wife, and marry another, he malt

be excommunicated : That was the Senfe of thofe

early Days , and fure they did not think it an

indifferent Matter, becaufe they punifhed it with

fo heavy a Punifhment. So 'twas in the Coun-

cil of ArleS) 314, and there it was decreed,

That if a Man took his Wife in Adultery, he

fhould be forbidden to marry. There what was

to be done ? Counfel fhould be given him not

to marry while fhe lived, tho' fhe was an Adul-

terefs.

And in the Council 402, the Neapolitan Evan-

gelical, Apoftolical Council, it was decreed, That
if a Man was divorced from his Wife, or a Wife

from her Hufband, there they were not to mar-

ry, but fhould remain unmarried, or be recon-

ciled.

And in the African Council, Canon 102, there

it was provided, That they who were divorced,

2 whether
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whether 'twas a Hufband from his Wife, or a

Wife from her Hufband, they mould remain

unmarried. This was the Senfe of the ancient

Canons and Councils, and this is received into

our Ecclefiaftical Conftitution. In the 15th

Year of the Reign of Queen Elizabeth, in the

Chapter of Divorces, 'tis faid, That upon a Sen-

tence of Divorce there muft be an Admonition,

and a Prohibition, that the Party mail not mar-

ry again.

And in the Year 1602, in the Beginning of

Kino- James's Reign, there was a farther Provi-

fion made to keep them from being married

again ; and that was this, That they mould give

Bond and Security that they mould not marry

again ; this is certainly our Ecclefiaftical Confti-

tution, and grounded on the Senfe of the ancient

Canons.

Now it remains to fhew fome Advantage this

would have had : If ftie had had the Trial,

which of common Right is due to the meaneft

Subject, flie would have had the Advantage of

Challenges, which fhe can't have here ; for here

the Evidence muft drop from the Witneffes

Mouths, who are Foreigners, and have been long

abfent ; there they muft give an Account of

themfelves, which here hath not been done by

any body. The Lady might have given her

Exceptions to thofe Witneffes, and had a Com-
miffion into Holland, to have examined how thefe

Witneffes behaved themfelves, and whether thefe

Perfons were to be believed and credited : Here

fhe would likewife have Liberty to give an Ac-
count how this Defign began. I do now fpeak

with refpect to the Duke, but I do fay it does

feem to have begun a Year and a half ago. She

would likewife have had the Advantage of a

thorough Reconciliation : And here are fome

Deeds in (94) between the Duke and the Dutch-

efs, which I hope, if the Houfe will take an Ac-

count of, will have its due Effect ; (lie would

likewife have had the Advantage of an Appeal,

the common Right of the Subject, and grounded

upon good Reaibn ; and in cafe there had been

a Neglect in the firft Inftances, the Party may be

righted in another Place.

By this Bill fhe is debarr'd of the Advantage

of Recrimination, to which fhe hath a Right,

for the Text Law is

And the Text Law, De Divorliis, were the

Charge moft true, which we do not admit ; yet

if fhe can prove the fame Thing againft her

Hufband, the Fault of one muft be let againft

the Fault of another, and he can't have the Ad-
vantage of his Prayer.

I fhall repeat only one Thing more, and that

is the Cafe quoted already of the Earl of Macclef-

field, but in that Cafe the Lady withdrew her-

felf five or fix Days before Sentence •, yet there

the Lord Macclesfield had all her Defences, and

even her Recrimination, and had a Time to

prove it ; there was Publication, and a Day fet

down for Sentence ; but fhe fpun out the Time
till the Parliament was ready to rife, and then

my Lord's Friends advifed him to begin in Par-

liament ; and when the Lords were acquainted

of my Lady Macclesfield's ftanding in Contempt
of the Court, and fhe was profecuted fo far, that

Hie was almoft ready to go to Prifon for her

Contempt, then the Houfe of Lords did think
fit to receive my Lord Macclesfield's Bill, and not

before ; but before my Lord Macclesfield brought
his Bill in Parliament, there was nothing remain-

ed to be done in the Ecclefiaftical Courts but
Sentence : And I hope for all thefe Reafons, you
will not proceed upon this Bill.

Mr. Serj. Wright. Mr. Speaker, lam of Coun-
cil for the Duke of Norfolk, who is your Suppli-

ant for this Bill, for Redrefs againft the higheft

Injury that can be offered ; the Rights of his

Marriage-Bed have been invaded, and he comes
for that Relief here, which no other Court can
afford him ; for the learned Doctor on the other

Side, tells you plainly, from the Canon Law,
that there can be no Divorce a Vinculo Matri-
monii in their Courts : Now to fend us to a Court
for Relief, that they tell us before-hand can give
us none, is in Effect to tell us we fhall have none
at all.

The Bill is founded upon the Suggeftions

contained in the firft three or four Lines of the
Bill, that the Dutchefs of Norfolk hath, for divers

Years lived in Separation from the Duke her
Hufband, and hath had unlawful Familiarity,

and adulterous Converfation with Sir John Ger-
maine, and is guilty of Adultery on her Part,

and hath broken the Bond of Matrimony : Thefe
are the Reafons for which the Duke defires this

Bill may pafs ; 'tis for the adulterous Conver-
fation of the Dutchefs, not for one fingle Act,
but a continual Series of the like Acts for many
Years ; for we fhall not give only one fingle Act
or Inftance in Evidence, but prove this Conver-
fation for feveral Years, beginning in Eighty-
feven, and carried on to the latter End of Nine-
ty-five.

It hath been objected, that this is the firft In-

ftance of a Divorce, the firft Bill of this Kind,
where there has been no Proceedings in the Spi-

ritual Court : That 'tis the firft Bill of this Kind
we deny ; but that there have been no Proceedings

in the Spiritual Court, we own •, for the Earl

of Macclesfield's was the fame, to all Intents and
Purpofes, as this is ; for though 'tis true, they

had been in the Spiritual Court, yet 'tis as true,

they came here into Parliament before any
Sentence in the Spiritual Court : Now to what
Purpofe is it to go into the Spiritual Court,
and not to ftay for the Determination of that

Court, if the Judgment of that Court is to

have any Weight in the Cafe of the Earl of
Macclesfield ? 'Tis true, they had been there and
examined Witneffes on one Side, with all Pre-
cipitation, yet would they not ftay for a Sen-
tence there, but quitted their own Proceedings,

and came to the Parliament. Now I do take it,

that they had better never been there, than to

have come away before Sentence ; for when they

were in the Spiritual Court, and were proceed-

ing there, to leave that Court, fhewed rather a
Miftruft of their own Cafe. But it was no Ob-
jection in that Cafe, that it was taking it away
from the Jurifdiction of the Spiritual Court.
We don't come to you for any Thing the Spi-

ritual Court can grant us ; for that Court goes

no farther, if the Fact be proved, than to make
a Separation a menfa C5

1

thoro, but the Bonds of
Marriage is to be continued ftill : Now with
Submiffion, this is to punifh the Innocent inftead

of the Guilty : What would the Dutchefs defire

more, than to be feparated from the Bed and
Board of her Hufband, and be left free to ac-

company
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company Sir John Germaine ; but we go further,

for we come to the Parliament to difiblve this

Marriage for that, which is allowed by feverai

learned Writers to be a juftifiable Reafon for fo

doing, for Adultery committed by the Wife ;

'tis exprefly, that a Man fhall not put away his

Wife, except in cafe of Fornication -, this Text

plainly allows, that in cafe of Fornication, a Man
might put away his Wife ; but the Popifh Ca-

nons the Doctor has named, have put a Con-

ftruction upon it : Say they, You (hall put her

away ; but how ? She fhall be removed from

your Bed and Table, but you fhalf not marry

another. Then they fay, there is no Precedent

of a Bill of this kind, but there hath been a pre-

vious Profecution in the Spiritual Courts. I

agree the Marquis of Northampton's Cafe, that

That Act does recite the Proceedings in the Spi-

ritual Court : But that Cafe is ftronger than this,

for there the Marquis of Northampton had mar-

ried even in the Teeth of their Canon Law, and

comes afterwards an Act of Parliament to make
this Marriage good, and there the Divorce was

no Ingredient upon the pafiing of the Bill : But

the Parliament enacted the Marriage to be law-

ful. In my Lord Rofs's Cafe, there is no men-

tion of any Divorce.

I appeal to the Journals of your own Houfes

for that •, but notwithstanding the Divorce, the

whole Matter was examined over again, Witnef-

fes were examined both in the Houfe of Lords,

and here upon the firft Bill which was brought,

which was to illegitimate and baftardize the Chil-

dren •> and the WitnefTes proved, that my Lord
Rofs and his Lady had not lain together for a

long time, and that Ihe had kept Company with

others ; fo that the Parliament did not found

the Bill upon what had been done upon the Di-

vorce.

I appeal to your own Memory, that in the

Earl of Macclesfield's Cafe, there was no Ufe at

all on that Side ; the Bill was brought, that

there had been Proceedings in the Spiritual Court,

nor is there any fuch Thing recited in the Bill,

but only an exprefs downright Charge of Adul-
tery 5 nor was it proper for them to have men-
tioned any Proceedings in the Spiritual Court,

fince they waved that Profecution ; but we on

the other fide infilled on it, as a Reafon why the

Parliament fhould not proceed in it, it being to

fake upon them an original Jurifdiction ; but

we were then anfwered by a learned Gentle-

man againft this Bill, that it was in vain to go
there, for they could not give the Remedy
that might reafonably be expected. I beg the

Favour to mention a Cafe or two, where Di-

vorces have been in Parliament, and there have
been no Proceedings in the Spiritual Court ;

one of them was the Cafe of Mrs. Knight, who
was married infra annos Nubiles to Mr. Goodwin.

Every one knows, that a Marriage infra annos

Nubiles, is a good Marriage ; and if the Wo-
man be above nine Years old, fhe fhall be en-

dowed ; and yet notwithstanding, for fome irre-

gular Proceedings without going into the Spiri-

tual Court, they came into Parliament ; a Bill

was palled, by which this Marriage was diffolv'd,

and I think 'tis exprefly enacted,

That flie fhall not marry till fuch an Age.
This goes farther ; for here I am fure the Doctor
would have explained, and told you, if there had

been Reafon to difiblve the Marriage, they could

have done as great a Feat in the Spiritual Court;

that they could have examined Witneffes upon
Oath, and could have told you whether there

was proper Evidence ; yet the Parliament, with-

out any regard to what they could do, would
affert their own Jurifdiction.

The Cafe of Mr. Wharton was mentioned on
the other Side ; and therefore I need not fay any
thing to it : There was nothing of Divorce, nor

needed any.

They fay this Bill begins where it is proper

for Matters of this Nature to end ; and that after

we have taken a Turn into the Spiritual Court,

and travelled three or four Years there, then it

will be fit for the Judgment of Parliament. I

would know if they had been feven Years in that

Court (and perhaps if they come there, we fhall

not get out fooner ;) to what Ufe the Examina-
tion of that Court would be. This Houfe, I

prefume, would not let thofe Depofitions be
read here, efpecially if the WitnefTes to their

Facts were living.

They fay this is a very fummary Way of pro-

ceeding •, it may be too quick for the Dutchefs ;

but you may be pleafed to confider, that there

was a Bill brought into the other Houfe fome
Years ago and rejected ; upon what Terms, that

will reft upon us to fhew you by and by.

But the Matter was, the WitnefTes that proved
the Fact, was fent out of the Way by the Dutch-
efs and Sir John Germaine, when Things were un-

der an Examination ; and we hope a Matter of

this Nature, never fhall be baffled by keeping

the Evidence out of the Way.

We told them long ago, who the WitnefTes

were ; they were the Dutchefs's Servants, fuch

as they thought fit to entruft.

They fay this Bill deprives the Dutchefs of her

Trial ; I hope no body thinks the Parliament

will pafs a Bill, without due Examination of

WitnefTes, and legal Proof of the Fact ; if fo,

what matter is it, whether the Proof be made,

before the Parliament, or fome inferior Court ; if

the Dutchefs be guilty of this Crime, we come
here for a Relief, which the Spiritual Court, the

Doctors tell you, can't give us ; fince the Dutch-
efs hath broke the Bond of Matrimony, we come
to you to Difiblve that Marriage, and I hope

we fhall have it.

The Doctor hath infifted on one Thing, that

I think is very extraordinary : He tells you, by

the Rules of their Law, if the Woman can re-

criminate, and prove her Hufband guilty, in fuch

a Cafe, they muft fet the Fault of one againft

the Fault of the other.

I wifh the Doctor could have told you the

Offence had been equal, that the Injury to Fa-

milies had been equal ; a Man by his Folly of

this kind brings no fpurious Iflue to inherit the

Lands of his Wife, but a Woman deprives her

Hufband of any legitimate Iffue ; for when fhe

converfes in this Manner with another Man,
the Iffue may be equally look'd upon to be that

Man's,

I
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Man's, if not more, and his Lady hath kept

this Convention ever fince the Year Sixteen

Hundred Eighty-Seven, and left the Duke.

One Thing is farther objected, and they in-

fi ft upon certain Articles of Agreement in Ninety-

Four, and they read to you the Preamble of

them': Why, Sir, the Articles, if they come to

be read through, I am fure it won't amount to

what they pretend ; it does not amount to this,

that the Dutchefs might ufe her Body as Ihe

pleafed •, there is no Agreement, that fhe mould
live after her own Pleafure. Indeed, fhe was

to have the ufe of her Houfhold Goods, and

Servants, and live where fhe pleafed, but that

will not juftifie her in her Way of Living.

Then to tell you, thefe are Matters of long

ftanding; they are fo, and of a long conti-

nuance; for, if my Inftructions prove true, we
fhall prove this Scene of Adultery for matter of
eight Years fucceffively, and that by Servants

that were privy to the Intrigues, who were
fent away to Holland; but no fooner was the Bill

baffled, but the Man was fent for again, and the

fame Converfation continued that was between
the Dutchefs and Sir John Germaine before he
left England.

The fame was continued after he came back
to his Service in (

1

69 1 ) ; only they were fome-
thing more cautious, and People were not admit-
ted fo familiarly to fee them in Bed together in

(1692) ; and fo it continued till 1695.

They mentioned the Statute of Limitations,

which was to put an End to frivolous and vexa-
tious Actions : How they can apply it to this

Cafe, I can't fee ; becaufe a Man fhall not bring

frivolous and vexatious Actions after a long di-

ftance of Time, therefore a Man fhall not com-
plain when he hath received the greateft Injury

that can be done to Mankind.

Sir, They are kind to us again, in recom-

mending it to the Duke to go into the Spiritual

Court till the next Seffions: But we think we are

in proper Method here, for that Relief which
the Spiritual Court cannot grant •, and fince we
have fo good Reafon to come here, if we prove
the Fact, I hope this high Court will not fend

away a Complaint of this Nature, without fuch

Relief asfuitable.

Mv.Northey. Sir, I am of the fame Side: I

would beg leave to fay this : As to what the

Council have faid in relation to the Evidence,
that there were three Witneffes examined upon
Oath, in the Houfe of Peers, before the Bill

did pafs there •, and I believe they are aware
of that, and that when you hear our Wit-
neffes, there will be no Anfwer to be given
on their Side ; and indeed the Witneffes they
brought, were fo far from contradicting our

,

Witneffes, that they did really confirm them.
,

But that is not the Cafe now, what our E-

j

vidence is, or whether it be fit for you to be-
lieve them, that will be when you have heard
them ; and for the Matter of the Time, that
you can't take notice of neither, till you hear
our Evidence. But this I may fay, we fhall

VolV.
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bring a Man that will fpeak to within four or
five Years.

But the Matter they apply themfelves to,

which is material, is, Whether it is proper
for you to proceed on this Bill, that is, to

give fuch a Relief as we defire, by diffolving

this Marriage ? And in the next Place, Whe-
ther this be a proper Time to afk this Fa-
vour ?

For the firfl, the learned Doctor tells you 'tis

not proper at any time to do it, for he would have
the Canon Law govern here, as it does in their

Courts. But the Council on, the other Side have
cited you feveral Precedents where it hath been
done. In the Cafe of the Marquis of Northamp-
ton, the fecond Marriage was contrary to the Ca-
non Law, and yet that Marriage was confirmed
according to God's Law. And this Bill is to re-

lieve againft the Canon Law.

Now, whether we are here in a proper Time

;

Sir Thomas Powys has faid a great many Things,
which may be proper to many other Purpofes.

One Argument was, becaufe the Witneffes can't

be upon Oath •, but that we know will not pre-

vail in this Place. In the next Place they except,
becaufe this Proceeding is in a fummary Way.
I would know of them, whether there is not the

fame Objection to all Proceedings before a Jury,
that they have no Notice what Witneffes will be
produced ?

Then in the next Place they bring a great Ar-
gument for the Recital of fome of thefe Bills,

That there have been a Sentence in the Eccler
fiaflical Courts. Now, 'tis true, they have been
fo in fome of thofe Cafes : But I beg leave, to

obferve, That in the Cafe of the Marquis of
Northampton, the Bill was not to confirm the
Sentence, or to enable them to rnarry, but to
deliver them out of the Hands of the Ecclefi-

aftical Courts, who faid it was < not lawful in.

that Cafe to marry, for they were married be-

fore.

I beg leave to fay, That in the Cafe of my
Lord Macclesfield, there was no Notice in the
Bill that came down to you of any Proceedings
in the Eccle fiaflical Courts : And I take this

to be the Reafon, becaufe there was no Sentence,

though where there was a Sentence, they had
good Reafon to take notice of it. And I think

there is as much Certainty, and as good Ground
to proceed on this Bill, as in the other Cafe,' for

the Witneffes have been already examined in the

Houfe of Lords. In.the Cafe of my Lord Rofs,

there was no Regard to the Determination of
the Ecclefiaftical Courts, as a Guide to the

Parliament ; and it was looked upon as of no
Confequence, for the Witneffes were examined
again.

'Tis true, when we came before you without

fuch a Proceeding, we came under this Difad-

vantage, you will be fure to expect a plainer and
fuller Proof-, but for that we will undertake to

make the Fact fo plain, that they can't give the

leaft Pretence to anfwer to it-

O o We
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We are here afking that we can't have any-

where elfe : Their great Defign is Delay, and
that we have learnt from the Civilian, who tells

you, their Methods are very grave and deliberate,

and, that they may have a Commiffion to exa-

mine WitnefTes beyond Sea; and that is to en-

quire how their own Servants have liv'd beyond
Sea.

As to what Sir Thomas Powys would have, that

is, that we mould go into the Spiritual Court,

and apply our felves here again next Seffions, I

do not think the Legiflature will fend us back to

afk that in the Spiritual Court which both have

fubmitted to : For after the Duke had mifcar-

ried in the Relief he fought by another Bill, by
the Dutchefs's fending the WitnefTes out of the

way ; why truly, after that, to prevent any Pro-

fecution in the Spiritual Court, the Dutchefs

fubmitted to a Separation by Articles, and that

was all the Duke could have pretended to by the

Ecclefiaftical Law : We follow her upon that,

and come to enforce that Separation. And, to

make it effectual, and for that which we humbly
hope will be thought but Juftice to the Duke,
that is, to be deliver'd from this Wife, and to

have Liberty to marry again ; we think there is

no Occafion for Delay, and that no body can

be hurt by a Precedent that carries Relief in this

nature, and deliver us from a Law, which in the

Days of Popery was put upon us. Upon the

whole Matter, I hope you will think that we
are here very properly for Relief, and that we
fhall have the Favour to call our WitnefTes.

Dr. Oldijh. Sir, the great Objection againft the

paffing of this Bill was, becaufe WitnefTes had
not been examin'd in the proper Court. 'Tis

very true, generally fpeaking, in Cafes it ought
to be fo ; but here is a very great Exception to

that Rule, and which, I think, can't admit of an
Anfwer, and that is, the Notoriety of the Fact

;

and in that Cafe they begin with Execution.

And if that be fo, I think there never was a

clearer Demonftration in the World ; for when
formerly the Dutchefs came to give in her An-
fwer in the Houfe of Lords, to the Charge againft

her, fhe did declare, That in the Year 83, or

thereabouts, fhe went out of England, and tarried

Three Years, and return'd about the Time of
the Revolution. And it does plainly appear

there, beyond all queftion, that fhe was at Lam-
beth, and went under the Name of the Lady
Beckman, and was attended by one Keemer, who
went then by the Name of Goodman. Befides

this, there are WitnefTes that fpeak to particular

Facts. Now, I fay, here is that which amounts
to Demonftration ; and where there is a Noto-
riety of Fact, that is an Exception out of the

General Rule, and 'tis proper to begin with Exe-

cution.

There is an Exception to the General Coun-

cils and Canons that have been mention'd, That
there fhall not be a Divorce a Vinculo. Sir, I fay,

it was an Ecclefiaftical Conftitution, which was
againft the Law of God ; and 'tis demonftrably

fo ; for where our Saviour fays, That a Manjhall
notput away his Wife, except in cafe of Fornication ;

it is plain, that in cafe of Fornication he may.
There is another Thing infifted on, and that

is, That there was a Reconciliation between the

Duke and his Dutchefs. 'Tis true, a Reconci-

liation fhould drown all Things before thatTime;
|

but when the Law takes notice in cafe of a Re.

lapfe, that does recrudefcere, it rubs upon the old
j

Sore, and then that which was before laid afleep

is brought again upon the Stage, and will return

with greater Vengeance. And we have plain
|

Proof of her living in the fame manner fince, as

before.

But they would infinuate to you, That in

cafe there was a Trial in the Ecclefiaftical Court,

there might be a Recrimination ; but there mufti

be a Compenfation, which can't be thought in

this Cafe ; for, I think, in this Cafe, under Fa->

vour, there is no Comparifon. I don't think

!

they are Paria, for 'tis impoffible for the Huf-
band to do that Injury as the Wife may ; for fhe

may bring a Baftard into the Family, and then

the Eftate does not go according to the Law of
God and Nature, for every body defires his

own Blood fhould fucceed him.

Sir Tho. Powys. Sir, I fhall fay but very little.

But Three or Four Things have been mention'd

on the other Side, which they offer as if they

conceiv'd them to have great Weight, and yet

they feem to me as very capable of being an-

fwer'd ; and I crave your Favour to do it.

They have gone much upon the Proofs that

they are ready to make, and, I think, not very

properly, becaufe we fpeak againft their Proceed-

ing upon this Bill ; but I am fure it turns upon

them: For, according to their own fhewing,

they are very well prepar'd to proceed in a re-

gular Courfe, for they have their WitnefTes ready,

and nothing does obftruct them.

Mr. Serj. Wright mention'd a Thing which, I

muft confefs, I was furpriz'd in j for when I told

him, he could not find any Precedent of fuch a

Bill as this, without a previous Proceeding in

the Spiritual Court ; Mr. Serj. Wright faid, It

was quite otherwife; and, to fhew you it was;

fo, he cited two Cafes where there was no Mar-
riage. Now I always underftood, a Divorce

muft be in any Cafe where there was a Marriage,

for the Cafe of Mr. Knight's, that was very late-

ly : That was the Cafe of an Infant, who they

pretended to have married infra annos nubiles ;

and therefore, fays he, the declaring of that

Marriage to be null and void by Act of Parlia-

ment, was a Divorce. The other was the Cafe

of Mrs. Wharton, which was no Marriage nei-

ther, for Marriage muft be by Confent, and that

was a Force : And that he fancies to be a Cafe,

where there was a Divorce too, without pro-

ceeding in the Spiritual Court ; and yet, of his

own fhewing, it was no Marriage.

Another Thing I am much more fupriz'd at,

we infifted, that they would not fhew an Act

for making a Divorce without giving the Party

an Opportunity to make a Defence ; and the

Doctor fays, in Common Cafes it ought to be fo:

And they cited the Earl of Macclesfield we firft

mention'd, and the Doctor told you the Progrefs

it had, and that there was a full and regular

Proceeding, of great length of Time •, and, that

my Lady Macclesfield had all her WitnefTes exa-

min'd, and my Lord profecuted her to an Ex-

communication, which is in effect a Sentence, for

it is in our Law as in Cafes of Outlawry. This

he calls a Precedent wherein they proceeded to

get an Act of Parliament, without a previous

Proceeding in the Spiritual Court.
He
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He cells you in che nexc place, That notwith-

ftanding che Divorce in che Cafe of my Lord

Rofs, che Parliamencdid examine WicneiTes ; 'tis

true, they did, for I don't chink chey will fo en-

tirely pin rheir Faich upon chofe Proceedings, as

to have no ocher Satisfaction. Buc will he there-

fore fay they took no Notice of it, when 'tis the

Foundation and Ground of the Bill?

He tells you in the next place, That the Crime

does not feem equal between the one and the

other ; and fo, in fome fort, they ridicule the

Doctor's Notion of Recrimination. But I ap-

prehend the Doctor is right in ic ; for it would

be hard if a Man fhould marry a young Woman,
and give her an ill Example in his own Family,

( I do not fay 'tis this Cafe) and bring her ac-

quainted with loofe and ill Company, and by his

Example or Provocation lead her into the fame

Offence ; would that Man deferve to be reward-

ed with a new Wife, and another Portion, be-

caufe his firft Wife had only followed his Ex-
ample ?

They fay, the Offence is not equal, becaufe

the Man brings no Children into the Family.

1 doubt it happens oftentimes to them that

go abroad, that they bring home that to their

Wives which fticks longer by them than their

Children.

Then to come and fay, The Articles can't be

of any Ufe to us at all ; and to imagine that we
ufe the Articles fo, that the Dutchefs might be at

perfect liberty to live in Adultery ; I wonder how
that Conceit hath followed him hither, when we
told him we had not fuch a Thought as to live in

Adultery, but they do direct her to live fepa-

race ; and fo we ufed chem, as an Anfwer to that

Part. We ufed them likewife as an Act of cotal

Oblivion and Remiffion of any Thing beyond
chac Time ; and, I hope, to fuch Purpofes they

fhall be thought facred.

Now I beleech you, Sir, on the whole Mat-
ter, have they on the other Side faid one Thing
but what does totally tend to bring all Cafes of
Adultery immediately before you ? Have they

diftinguiih'd this Cafe from the Cafe of any other

Perfon ? And chen, if chey have noc, I do not

lee from henceforward, that any but Fools will

go to the Ecclefiaftical Courts for Relief : For,

fays the Serjeant, they cannot give them a final

Relief, and enable any Perfon to marry again,

and therefore let no body think to go there a-

gain ; but here is a Relief to be had worth a

Man's having. But, I hope, we fhall have the

Benefit of the Law, as it is, till you think fit to

alter it, and then you will erect fome Judicature,
where People may have their Trial. Now there-

fore the Argument goes too far, or it argues no-
thing at all, becaufe, if there be any thing in it,

t goes to take away the Proceedings of thofe
Courts torally.

But tho' thofe Courts cannot do all that thefe

Gentlemen defire, they can do what is very pro-
per to be done ; they can examine Witneffes,
ind pronounce Sentence, and give the Party a
Ull Opportunity of knowing the Accufation
md Accufers ; and then the Cafes we have men-
ioned have had the Aid of an Act of Parlia-
ment.

Sir, we have fpent a great deal of your Time
ilready

; I hope, fince you fee what Ufe they
nake of che laft Precedent of my Lord Macclef-

Vol. V.

field, where he did proceed to an Excommunica-
tion. Now from thence they argue, that you
fhould proceed Originally in this Cafe. When
is the Time to make a Stand, but in the firft

Cafe ? And then no Man can complain of any

Injury. If you grant this to my Lord, I think

in Juftice you cannot deny it to any other that

ftands in need of it. I believe there never was the

like before, and therefore, I hope, you will put a

Stop to it here.

Mr. Dodd. The Gentlemen on the other Side

have told you, that our Saviour hath faid, That

no Man Jhould put away his Wife, except for Forni-

cation. 'Tis true, the Text is fo, but he cannot

fhew you any Text wherein our Saviour fays,

That the Man may marry again, tho' he might
put his Wife away. Another Thing was faid, as

to the Proceeding in the Ecclefiaftical Courts

:

Dr. Oldifh fays, There is to be nothing but Exe-
cution where there is a Notoriety of Fact ; and
here the Fact is notorious, and therefore you may
come up to order Execution ; but that isaftrange

Doctrine to our Englifh Conftitution. Would,
they hang one firft, and try him afterwards?

That would make Work. Let the Fact be ne-

ver fo notorious, yet 'tis the Right of all the Peo-

ple ofEngland to have a legal Trial ; and, I hope,

you will not interpofe till there hath been a re-

gular Trial in another Place.

Then Sir Thomas Powys offer'd to produce the

Articles, but they were not admitted.

Lunse 25 Die Martii, 1700.

.
The Houfe refolv'd themfehes into a Committee of

'(he whole Houfe, to confider of the Duke of Nor-
fqlk'j Bill.

Sir Rowland Gwynne took the Chair of the

Committee of the whole Houfe.

And the Council and Sollicitors were call'd in, and
the Bill read to them ; and then Mr. Northey, of
Council with the Duke, opened the Evidence thus :

Mr. Nor.tbey.'Y Am of
:
Council for the Duke of

JL Norfolk. I fhall not trouble you
now (becaufe Tthink it not fit) to fay any thing

for the Bill, for that you have approved of by
Commitment of the Bill, and declar'd it to be a

reafonable and juft Relief againft the Dutchefs,

for the Adultery charg'd in the Bill. I fhall not
fpend any of your Time in aggravating the Crime
of Adultery.

But that which is incumbent on his Grace's

Council now, is to lay before you the Proofs of
the Fact fuggefted in the Bill ; and the Facts to

be prov'd are the Introduction of the Bill, That
the Dutchefs has liv'd, for divers Years, in Sepa-
ration from the Duke, and had unlawful Fami-
liarity and adulterous Converfation with Sir John
Germaine ; and for. that Fact we will call our
Witneffes.

And our Evidence will make this out to you,

as plain as 'tis poffible to expect a Matter of this

Nature to be prov'd.

However, I think they have manag'd Things
in that manner, as we fhall be able to give as

plain a Proof of thefe Facts as might be expected.

of thofe Acts which are in their own Nature moft
publick. However, in the Nature of the Thing,
there were but a few Perfons to be entrufted

with it, and thofe were generally Servants, who
O o 2 had
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had Attendance on the Dutchefs's Perfon. We
fhall produce you Servants both of the Dutchefs

and Sir John Germaine ; and, I hope, it cannot

be an Objection, that they are Servants •, for to

object to them for that Reafon, is to fay, You
fhall prove the Fact, but you fhall have no

Witneffes ; for thefe are Fads that cannot be

prov'd but by fuch as were concerned with the

Dutchefs.

For our Evidence, it will fall out to be this

:

The Duke and Dutchefs were married in the

Year 1677, and they liv'd together till about the

Year 1685 : And then the Duke having fome

Account of her Converfation of this Nature, they

did part, and afterwards fhe came to live openly

with Sir John Germaine ; for, in May, 1 689, the

Witneffes will give you an Account:, that for

two Months together fhe lodg'd with Sir John
Germaine at the Cock-pit ; and they liv'd there

as Man and Wife, as the Witneffes phrafe it.

During the Time they liv'd there, there was a

near Relation of Sir John Germaine' s, Mr. Daniel

Germaine his Brother, and Mrs. Briane his Sifter,

did frequently come to the Houfe •, and two of
the Witneffes were frequently in the Room while

they were a-bed together.

After two Months time, the Dutchefs thought

fit to be a little more private, and it was given

out fhe was gone to France, but in truth fhe re-

mov'd to Vaux-hall, to a Houfe that was taken

by Sir John Germaine's Brother, and went by the

Name of my Lady Beckman ; and fhe liv'd there

two Years fucceffively •, and Sir John Germaine

came there frequently, once or twice in a Week,
and lay there a-Nights during that Time. We
have two Witneffes that did attend the Dutchefs,

as well as at the Cock-fit ; one of them is Ellena

Vanejfe, who was hired by Sir John Germaine's Si-

fter, and liv'd with the Dutchefs at the Cock-pit

two Months. We have a fecond Witnefs, one

Hofier, who was with Sir John Germaine at the

Cock-pit fifteen Days before the Dutchefs went to

Vaux-hall s and afterwards he went to Vaux-hall

when fhe removed there, and ftaid with her all

the two Years.

Thefe are both Foreigners, and Dutch People,

and it was reafonable enough to expect foreign

Witneffes, when an Englijh Dutchefs had a foreign

Gallant : They are fuch as he thought fit to en-

truft about her.

After fhe had liv'd two Years at Vaux-hall

(this brings her to the Year 1691) fhe removed
home again to her Houfe at Mill-Bank, and there

Sir John and fhe were frequently together, and
have been feen a-bed together.

This brings us to the Time when the Duke,
having an Account that fhe had this Converfa-

tion with Sir John Germaine, brought a Bill into

the Houfe of Peers for a Divorce ; but it hap-
pen'd that the Dutchefs and Sir John Germaine,

to avoid the Condemnation, kept the Witneffes

out of the Way, and afterwards caufed them to

be fent into Holland.

The Woman ftaid abroad till about three

Months ago, but the Man return'd before into

Sir John Germaine's Service ; and he will give you
an Account of what Obfervations he made there,

for the Familiarity continued between them then.

He was admitted into the Room where they us'd

to be, and he will give you an Account how he
hath feen them frequently together ; and he
brings it down to within the Year 1695.

We have another Witnefs, one William Bayly,

who likewifewas a Servant to Sir John Germaine,
and came into his Place when Hofier went be-

yond Sea. He is an unwilling Witnefs, becaufe

he hath been preferred by Sir John Germaine i

but when he was upon his Oath in the other
Houfe, he did give an Account, That while he
continued in Sir John Germaine's Service, not-

withstanding this publick Reproach in 1 695 and
1696, fhe frequently came to Sir John Germaine's

Houfe, with one Keemer, whom fhe had great

Confidence in, and one Sufannah Barrington, I

think, yet in the Dutchefs's Service. And this

Mr. Bayly will give you an Account, that his

Matter was often from home ; and when he was
fo, he ufed to carry his Linnen to this Keemer,

who was the Dutchefs's Servant, or this Keemer

would tome to him for it : And this will bring

it down to 1696. There are feveral Witneffes

to confirm this ; but we think, with Submiffion,

after the Dutchefs had been fo accufed in the

Houfe of Lords of fuch a Familiarity, any Evi-

dence of a Converfation between them after-

wards, is as much a.s a Thoufand Witneffes

;

for no Woman that valued her Reputation, ha-

ving been accus'd as fhe was, would have had
any Converfation with Sir John Germaine after-

wards. But we don't want Circumftances to

fupport the Evidence of .Fact ; we have as plain

Evidence in this Cafe, as can be expected in a

Cafe of this Nature. We will fpend no more of

your Time, but beg Leave to call our Wit-
neffes.

Mr. Atwood. Sir-Rowland Gwynne, pleafe to fa-

vour me with a few Word's on the fame Side ; [

fhall not mif-fpend the Time of the Committee
in repeating any thing faid by Mr. Northey ; I

fhall only obferve, that tht z Witneffes, Hofier and

Vanefs, fay, That Sufannai h Barrington was privy

to this adulterous Converf; ition : And this Sufan-

nah Barrington has withdrawn her felf fince the

Bill was depending in the Houfe of Lords.

'Tis further prov'd, That Mr. Daniel Ger-

maine and Mr. Briane's Wife were in England

lately, and that thefe wet e privy to the fame

Converfation.

Then the Witneffes were call'd in one by one,

and Interpreters allow'd.

The Witneffes that were (examined before the

Committee of the Commons were Ellena Vanejfe,

Nicholas Hofier, William Bayly , and Ann Read.

But all, exceptAnn Read, were examined in the

Houfe of Lords, and their Evidence there being

at large fet forth, the Reader is referred to the

fame. The Evidence of Ann Read is as follows a

Ann Read being afk'd, Whether fhe had eyer

feen the Dutchefs go to SirJohn Germaine's Houfe,

and when ? fays, That about April 1692, (which

was foon after the Duke's Bill had been rejected:

in the Houfe of Lords) fhe faw the Dutchefs ol

Norfolk go in a Chair to Sir John's Houfe ; that;

the Door was immediately opened upon het

Chair's being fet down, and fhe went into the

Houfe with her Mafk off.

She being afk'd, Whether fhe had feen Sii

John come to the Dutchefs's Houfe, and when

fays, She, within a Twelve-month laft paft

thereabouts, followed him to the Dutchefs'

Houfe, about Three of the Clock in the Af

ternoon, and, that fhe did not fee him com

out.

Afa
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After the WitnefTes were examined on the

Par: of the Duke of Norfolk for the Bill, Sir

Thomas Powys of Council with the Dutchefs of

Norfolk, being call'd upon to make Defence, fpake

to this Effect

:

Sir Thomas Powys. I am at a Lofs, Sir, and un-

der fome kind of a Surprize, becaufe, as far as I

apprehend, you call upon us to make our De-

fence. I hope, in a Cafe of fuch Moment as this

is (and it may be there cannot be greater) and

finceyouare pleas'd to take this Cafe out of the

ufual Way of Trials, and to try it in the firft In-

stance, you will be pleas'd, that we fhould be

fairly and regularly heard. And fince it was not

allow'd us, upon our being heard againft the Bill,

that we fhould have a Time to make our Defence

;

now we have heard what the WitnefTes fwear, we
fhall defire but a fhortTime, no more than what

is abfolutely neceffary, to make our Defence.

This hath fpent us fix Hours already ; and I am
fure the WitnefTes that have been examin'd have

given fuch Variety of Anfwers, that it doth af-

ford a great deal to be faid to it. We have like-

wife a good many WitnefTes to be examin'd, but

I am far from propofing any thing to delay it.

We had a Week's Time allow'd us in the Houfe

of Lords, but that is no Rule for you, and we
don't expect it here : But, even while we are at

this Bar, a Perfon from a very worthy Member
gives us Intelligence, upon fight of this Cook-

maid, of a Matter that will defame her j and he

will be ready to make it out, that fhe was turn'd

away for being a common Thief in Holland ; and

therefore, Sir, you fee how Time is neceffary in

point of Accidents that do happen ; and I can-

not make our Defence now.

Thereupon the Council withdrew ; and the

Committee having confider'd of the Defire of

the Council for the Dutchefs to have Time al-

low'd them to make their Defence, were of Opi-

nion, That the Council fhould proceed then to

make their Defence ; and Candles were ordered

to be brought in.

And the Council being call'd in again, Sir

Rowland Gwynne being in the Chair of the Com-
mittee, acquainted them with the Determination

of the Committee.

Then Sir Thomas Powys obferv'd upon the Evi-

dence that had been given, and infilled, that the

Evidence given before the Committee of Com-
mons did differ from the Evidence given by them
upon Oath in the Houfe of Lords > and offered

to produce the Examination of the faid Witnef-

Tes upon Oath in the Houfe of Lords. And an

Objection being made, That fuch Examination
ought not to be read in that Cafe, as Evidence
before this Committee ; the Council withdrew,

*nd the Committee confider'd of the faid Objec-

tion, and were of Opinion, that the faid Depofi-

tions fhould not be read.

And the Council being call'd in again, were

acquainted with it, and that if they had anyWit-
nefTes, viva voce, to encounter their Evidence,
they might produce them.

Sir Thomas Powys. Sir, by this Refolution my
Client is deprived of that Defence I thought I

could have made for her ; but I fubmit to the

Pleafure of the Committee.

Mr. Atwood. The Examinations in the Houfe
of Lords were fo lately, that 'tis an eafy thino-

for the Sollicitors, who were by, to give an Ac-
count of a Contrariety in the Evidence, if there

were any.

A Member. Whether you have any other Evi-
dence to offer, but as to this Point ?

Sir Tho. Powys. All our Evidence would tend

to contradict thefe WitnefTes j and if the reading

of thofe Depofitions won't be allow'd, we mult
abide your Pleafure, and fubmit it to you.

Mr. Dodd. We mull fubmit it to you ; our
WitnefTes were in Concurrence with that fort of

Evidence.

Sir Rowland Gwynne. There are feveral Per-

fons named, who are Perfons of Credit, and
good Reputation, Mr.Briane and his Lady, Mr.
Daniel Germaine and his Sifter ; thefe would be
WitnefTes of Credit, againft thofe that are, you
fay, not of Credit.

Council. We have fummon'd them, and Mrs.
Pitts, and done all that we could on our Side to

get them here ; and I hope you won't prejudge

our Cafe, to fay they are in our Intereft •, that is

to determine the Queftion. We have likewife

fummon'd Mrs. Pitts and her two Maids ; and
whether they will appear, or not, that we cannon

tell ; but this we are ready to make out to you.

Mr.Atwood. Sufannah Barrington, the Dutchefs's

Woman, privy to the whole Converfation, is

prov'd to have been with her fince the Bill was
brought into the Houfe of Lords.

A Member. Whether he has one living Wit-
nefs to produce, that he can make good his De-
fence by ?

Sir Tho. Powys. Sir, if you expect an Anfwer
by me, I am affur'd that we have WitnefTes ; buc
if I cannot bring thofe People againft themfelves,

if I cannot bring Nichola againft Nichola, I de-

fpair of doing any good, if I bring a thoufand

other WitnefTes againft him : And therefore I

pray this Favour of you, That fince 'cis your

Pleafure that this Evidence be not allow'd, you
will not make a bad Conftruction of it, that I do
not proceed to make a Defence to this Bill ; for

I cannot truly do it, unlefs I had fome other In-

structions from my Client, but fhall defeat her

Expectation to proceed upon the other Part of

the Cafe, fince what we built upon with good
Authority, as we thought, is not thought fit to

be admitted.

Sir Rowland Gwynne. Sir, you are at liberty to

go on, if you have any thing more to fay, than

that you cannot proceed without further Directi-

ons from your Client.

A Member. Whether they have any thing to

offer in the Defence of the Dutchefs, upon the

Crime fhe is charg'd with •, for, I believe, 'tis a

new Thing for the Council, when their Client

is charg'd with a Crime, to fay, They cannot

defend her unlefs they go and afk, whether they

fhall defend her, or no ? If they have any thing

to fay in her Defence, we fhall be ready to hear

it.

Sir Rowland Gwynne. Sir Thomas Powys, have

you any thing more to fay ?

Sir Tho. Powys. I cannot but repeat what I

have already faid, That I would be glad to make
the belt Defence this Cafe may bear ; and 1 may
fay, I have defended it twice with very good

Succefs,
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Succefs, and this is a third Time ; and I would
make the beft Defence this Cafe would bear now.

And I muft own to you, that the Courfe of our

Evidence, we did propofe to our felves, is fo far

broke, by the firft Determination you were

pleafed to make, that I cannot venture upon the

reft of the Defence, if fo be your Pleafure be not

to admit of this Matter.

Sir Rowland Gwynne. You may, by any Solli-

citors or Agents, that were prefent when thefe

Witnefles were examin'd in the Houfe of Lords,

prove what they fwore there.

Mr. Dodd. We apprehend you have already

determin'd the Matter, and we cannot now med-
dle with it ; but if I apprehend it aright from

the Chair, 'tis your Opinion, that we may pro-

duce the Sollicitors and Agents, to give an Ac-

count of what was fworn in the Houfe of Lords.
Now we are under this Difability by your De-
termination, That we, relying upon what you
have determined againft us, are not prepar'd with
our Sollicitors, or others, to give Evidence of
that Matter, but, in a little Time, they will be
able to give you an Account of what was then
fworn.

Mr. Atixood. It feems they want to be taught

their Leffon.

And then the Council withdrew, and the

Committee proceeded upon the Bill, Claufe by
Claufe, and went thro' it, and order'd the fame

to be reported •, which was done accordingly ;

upon which the Bill pafs'd.

CLXVI. Tie-
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CLXIX. The Trial of Captain William Kidd, at the Old-

Baily, for Murder -and Piracy upon the High-Seas ; and of
Nicholas Churchill, James Howe, Robert Lamley, William

Jenkins, Gabriel Loff, Hugh Parrot, Richard Barlicorn,

Abel Owens, and Darby Mullins, for Piracy, May 8th and
9th, 1 701, 13 Will III.

HE King
1

'sCommifftonfor holding the

Court being firfi read, they pro-

ceeded to call the Gentlemen fum-
moned upon the Grand -Jury, and

the Per/ons/worn were the Seven-

teen following^ viz.

Willam Broughton, 1 {Stephen Thompfon,

Thomas Hanwell, Thomas Cooper,

Daniel Borwell, Robert Gower,

Humphry Bellamy, Robert Clement,

Nath. Roljion, Sen. X Thomas Seffon,

Jo/hua Bolton, William Goodwin,

Benjamin Pike, Robert Callow,

Jofeph Marlow, Thomas Haws.

Benjamin Travis, J *-

CI. ofArr. Gentlemen of the Grand- jury, ftand

together, and hear the Charge.

The King's Majejly commands all Juftices of the High

Court of Admiralty, that have any Authority to

take any Inquifitions, Recognizances, Examinati-

ons, or Informations of Offences committed within

the Jurifdiclion of the Admiralty 0/ England, to

deliver the Records of the fame into this Court,

&c. And allothers are commanded to keep Silence,

upon Pain of Imprifonment.

Then Br. Oxenden gave the Charge to the Grand-

Jury, explaining the Nature of the Commiffion,

and the Crimes enquirable by Vertue of it by the

Grand-Jury.

Then the Grand-Jury withdrew, and after feme
Time returned into Court, and found the Bill of
Inditlment againft Captain Kidd for Murder, and
another againft him and Nicholas Churchill,

James Howe, Robert Lamley, William Jen-
kins, Gabriel Loff, Hugh Parrot, Richard
Barlicorn, Abel Owens, and Darby Mullins,

for Piracy. Then Proclamation (as ufual) being

made, the aforefaid Prifoners were brought to the

Bar, and Arraigned.

CI of Arr. WilliamKidd, hold up thy Hand,
Kidd. May it pleafe your Lordfhips, I defire

you to permit me to have Council.

Mr. * Recorder. What would you have Council
for?

Kidd. My Lord, I have fome Matter of Law
relating to the Indictment, and I defire I may
have Council to fpeak to it.

Dr. Oxenden. What Matter of Law can you
have ?

CI. of Arr. How does he know what it is he is

charged with ? I have not told him.

Mr. Recorder. You muft let the Court know
what thofe Matters of Law are, before you can
have Council affigned you.

Kidd. They be Matters of Law, my Lord.
Mr. Recorder. Mr. Kidd, do you know what

you mean by Matters of Law ?

Kidd. I know what I mean ; I defire to put
off my Trial as long as I can, till I can get my
Evidence ready.

Mr. Recorder. Mr. Kidd, you had beft mention

the Matter of Law you would infift on.

Dr. Oxenden. It cannot be Matter of Law, to put
off your Trial, but Matter of Fact.

Kidd. I defire your Lordfhip's Favour ; I de-

fire Dr. Oldijh and Mr. Lemmon may be heard as

to my Cafe.

Cl. of Arr. What can he have Council for, be-

fore he has pleaded ?

Mr, Recorder. Mr. Kidd, the Court tells you,

you fhall be heard what you have to fay when
you have pleaded to your Indictment. If you

plead to it, if you will, you may afiign Matter

of Law, if you have any •, but then you muft let

the Court know what you would infift on.

Kidd. I beg your Lordfhip's Patience till I can

procure my Papers. I had a Couple of French

Paffes, which I muft make ufe of in order to my
Juftification.

Mr. Recorder. That is not Matter of Law. You
have had long Notice of your Trial, and might

have prepared for it. How long have you had.

Notice of your Trial ?

Kidd. A matter of a Fortnight.

Dr. Oxenden. Can you tell the Names of any

Perfons that you would make ufe of in your

Defence ?

Kidd. I fent for them, but I could not have

them.

Dr. Oxenden. Where were they then ?

Kidd. I brought them to my Lord Edlamont

in New-England.

* Sir Salatbiel LwelL

Mr, to-
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Mr. Recorder. What were their Names? You
cannot tell without Book. Mr. Kidd, the Court
fee no Reafon to put off your Trial, therefore

you muft plead.

CI. ofArr. W.Kidd, hold up thy Hand.
Kidd. I beg yourLordfhips I may have Coun-

cil admitted, and that my Trial may be put off;

I am not really prepared for it.

Mr. Recorder. Nor never will, ifyou could help

it.

Dr. Oxenden. Mr. Kidd, you have had reafona-

ble Notice, and you knew you muft be tried,

and therefore you cannot plead you are not rea-

dy.

Kidd. If your Lordfhips permit thofe Papers

to be read, they will juftify me. I defire my
Council may be heard.

Mr. Coniers, We admit of no Council for him.

Mr. Recorder. There is no Iffue joined ; and
therefore there can be no Council affigned. Mr.
Kidd, you muft plead.

Kidd. I cannot plead till I have thofe Papers

that I in fitted upon.

Mr. Lemmon. He ought to have his Papers de-

livered to him, becaufe they are very material for

his Defence. He has endeavoured to have them,

but could not get theni.

Mr. Coniers. You are not to appear for any one

till he pleads, and that the Court affigns you for

his Council.

Mr. Recorder. They would only put off the

Trial.

Mr. Coniers. He muft plead to the Indictment.

CI. of Arr. Make Silence.

Kidd. My Papers were all feized, and I cannot

make my Defence without them. I defire my
Trial may be put off till I can have them.

Mr. Recorder. The Court is of Opinion, they

ought not to flay for all your Evidence ; it may
be they will never come. You muft plead, and
then if you can fatisfy the Court, that there is a

Reafon to put off your Trial, you may.

Kidd. My Lord, I have Bufinefs in Law, and
I defire Council.

Mr. Recorder. Mr. Kidd, the Courfe of Courts

is, when you have pleaded, the Matter of Trial

is next : If you can then fhew there is Caufe to

put off the Trial, you may •, but now the Matter
is to plead.

Kidd. It is a hard Cafe when all thefe Things
mail be kept from me, and I be forced to plead.

Mr. Recorder. If he will not plead, there muft
be Judgment.

Kidd. My Lord, would you have me plead,

and not have my Vindication by me ?

CI. of Arr. Will you plead to the Indictment ?

Kidd. I would beg that I may have my Papers
for my Vindication.

CI. of Arr. Nicholas Churchill, hold up thy

Hand.
Churchill. My Lord, I defire I may have the

Benefit of the Proclamation ; I came in upon the

King's Proclamation.

Mr. Recorder. If you do not plead, the Court
muft pafs Judgment upon you. You can have no
Benefit in what you fay, till you have pleaded.

If you were indicted for Felony, and you will

not plead, the Law takes it in Nature of a Cpn-
feffion, and Judgment muft pafs, as if you were
proved guilty.

CI. ofArr. Nicholas Churchill, hold up thy Hand,

3

James Howe, hold up thy Hand. Robert Lamley,

hold up thy Hand. {Which they did.)

Mr. Recorder. W. Kidd has not held up his

Hand.
CI. of Arr. He does hold up his Hand. Wil-

liam Jenkins, hold up thy Hand. Gabriel Loff,

hold up thy Hand. Hugh Parrot, hold up thy

Hand. Richard Barlicom, hold up thy Hand.
Abel Owens, hold up thy Hand.

Owens. I came in upon the King's Proclama-

tion,' and entered my felf into the King's Ser-

vice.

Mr. Recorder. You muft plead firft, and then,

if there be Occafion, you will have the Benefit of

it. (Then he held up his Hand.)

CI. of Arr. Darby Mullins, hold up thy Hand.
Mullins. May it pleafe your Lordfhips, I came

in voluntarily on the King's Proclamation.

Mr. Recorder. This is the fame Cafe with Ow-
ens, you muft fpeak to that afterwards.

CI. of Arr. W. Kidd, you ftand indicted by the

Name of-William Kidd, &c Art thou guilty or

not guilty ?

Kidd. I cannot plead to this Indictment, till

my French Paffes are deliver'd to me

.

CI. of Arr. Are you guilty or not guilty ?

Kidd. My Lord, I infill upon my FrenchYx-

pers ; pray let me have them.

Mr. Recorder. That muft not be now, till you

have put your felf upon your Trial.

Kidd. That muft juftify me.

Mr. Recorder. You may plead it then, if the

Court fee Caufe.

Kidd. My Juftification depends on them.

Mr. Recorder. Mr. Kidd, I muft tell you, if you

will not plead, you muft have Judgment againft

you, as (landing mute.

Kidd. I cannot plead till I have thefe Papers

;

and I have not my Witneffes here.

Mr. Recorder. You do not know your own In-

tereft ; if you will not plead, you muft have

Judgment againft you.

Kidd. If I plead, I fhall be acceffary to my own
Death, till I have Perfons to plead for me.

Mr. Recorder. You are acceffary to your own
Death, if you do not plead. We cannot enter

into the Evidence, unlefs you plead.

CI. of Arr. Are you guilty or not guilty ?

Mr. Recorder. He does not understand the Law

,

you muft read the Statute to him.

CI. of Arr. Mr. Kidd, are you guilty of this Pi-

racy, or not guilty ?

Kidd. If you will give me a little Time to find

my Papers, I will plead.

CI. of Arr. There is no Reafon to give you
Time ; will you plead or not ?

Mr. Coniers. Be pleafed to acquaint him with

the Danger he Hands in by not pleading. What
ever he fays, nothing can avail him till he pleads.

Mr. Recorder. He has been told fo, but does

not believe us.

Mr. Coniers. If there be any Reafon to put off

his Trial, it muft be made appear after Iffue is

joined.

Mr.Recorder. Ifyou fay guilty, there is an end

of it •, but if you fay not guilty, the Court can

examine into the Fact.

Officer. He fays he will plead.

CI. of Arr. W. Kidd, art thou guilty or not

guilty ?

Kidd. Not guilty.

Clof\
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CI. ofArr How wilt thou be tried ?

Kidd. Bv God and my Country.

CI. of Arr. God fend thee a good Deliverance.

(Andfo of all the reft.)

Kidd. My Lord, I beg I may have my Trial

put off for three or four Days, till I have got my
Papers.

Mr. Recorder. The Judgeswill be here by and

by,and you may move the Court then •, we are only

to prepare for your Trial : We do not deny your

Motion •, but when the Court is full, they will

confider of the Reafons you have to offer.

Then William Kidd was tried upon the lnditlment

for Murder.

CI. of An. W. Kidd, Hold up thy Hand :Thou

ftandeft indicted by the Name of William Kidd,

late of London, Mariner, &c.

The firft Indictment forMURDER.

THE Jurors for our Sovereign Lord the King,

do, upon their Oath, prefent, That William

Kidd, Idle of London, Mariner, not having the

Fer.r of God before his Eyes, but being moved and

[educed by the Inftigation of the Devil, the Thirtieth

Day 0/OcTober, in the Ninth Tear ofthe Reign of our

Sovereign Lord, William the Third, by the Grace of

God, of England, Scotland, France, andlrehnd,

King, Defender of the Faith, &c. by Force and Arms,

&c. upon the High Sea, near the Coaft of Malabar,

in the Eaft- Indies, and within the Jurifditlion of the

Admiralty of England, in a certain Ship, called the

Adventure- Galley (whereofthefaid William Kidd
then was Commander ) then and there being, feloni-

cufly, voluntarily, and of his Malice afore-thought,

then and there did make an Affault, in and upon one

William Moore, in the Peace of God, and of our

faid Sovereign Lord the King, to wit, then and there

being, and to the Ship aforefaid, call'd the Adven-
ture-Galley, then and there belonging ; and that the

aforefaid William Kidd, with a certain Wooden
Bucket, bound with Fron Hoops, of the Value of
Eight-pence, which he the faid William Kidd then

and there had and held in his right Hand, did vio-

lently, felonioujly, voluntarily, and of his Malice a-

fore-thought, beat andftrike the aforefaid William
Moore, in and ufon the right Part of the Head of
Km the faid William Moore, a little above the

right Ear of the y^/J William Moore, then and there

upon the High Sea, in the Ship aforefaid, and within

the Jurifditlion of the Admiralty of England afore-

faid, giving thejaid William Moore, then and there

with the Bucket aforefaid, in and upon the aforefaid

right Part of the Flead of him the faid William
Moore, a little above the right Ear of the faid
William Moore, one mortal Bruife ; of which mor-
talBruife the aforefaidWilliam Moore, from the faid
Thirtieth Day of October, in the Ninth Tear afore-

faid, until the One and Thirtieth Day of the faid
Month of October, in the Tear aforefaid^ upon the

High Sea aforefaid, in the Ship aforefaid, and within
the Jurifditlion of the Admiralty of England afore-
faid, did languifh, and hngwfhing did live \ upon
which One and Thirtieth Day of October, in the

Ninth Tear aforefaid, the aforefaid William Moore
upon the High SSa aforefaid, near the aforefaid Coaft
0/Malabar,z'« the Eaft- Indies aforefaid, in the Ship
aforefaid, called the Adventure-Gal ley, and within
the Jurifditlion of the Admiralty of England afore-
faid, did die ; andfo the Jurors aforefaid, upon their

Oath aforefaid, do fay, That the aforefaid William
Vol. V.

Kidd, felonioujly, voluntarily, and of his Malice

afore- thought, did kill and murther the aforefaid

William Moore, upon the High Sea aforefaid, and
within the Jurifditlion of the Admiralty of England
aforefaid, in manner andform aforefaid, againft the

Peace of our faid Sovereign Lord the King, his Crown
and Dignity, &c.

How fay 'ft thou, William Kidd, art thou guilty

of this Murder, whereof thou ftandeft indicted }

or not guilty?

Kidd. Not guilty.

CI. of Arr. LIow wilt thou be tried ?

Kidd. By God and my Country.

CI. ofArr. God fend thee a good Deliverance.

Nicholas Churchill, James Howe, Robert Lamley,

Williamjenkins, Gabriel Loff, Hugh Parrot, Richard

Barlicorn, Abel Owens, Darby Mullins, hold up
your Hands. You the Prifonersat the Bar, thofe

Men that you fhall hear called, and personally

appear, are to pafs between our Sovereign Lord
the King, and you, upon Trial of your feveral

Lives and Deaths. If therefore you, or any of
you, will challenge them, or any of them, your

Time is to fpeak to them as. they come to the

Book to be fworn, and before they be fworn.

Kidd. My Lord, I defire Council may be af-

figned me.

Mr. Recorder. Capt. Kidd, I told you it would
be your Time, when the Jury was called, to offer

what you had to offer ; therefore, if you have any
Thing now to fay to the Court, you had belt

fay it.

Kidd. I beg I may have Council, Dr. Oldijh,

and Mr. Lemmon, that they may be heard on my
behalf.

Mr. J. Powel. If he defires it, you may be

Council for him, provided there be any Matter

of Law that he has to plead ; otherwife he muft

be tried.

Dr. Oldijh. My Lord, he moves that his Trial

for Piracy maybe put off for feveral Reafons ; one

is, there is one Davis, that is a rieceffary Witnefs

for him ; he was taken a Paffenger into the Ship,

and therefore could not be concerned in any Pi-

racy : Now this Davis ftands indicted, fo that he

is deprived of this Perfon, who is a neceffary

Witnefs for him in this Cafe.

Mr. Coniers. He is not indicted yet ; he may
call him if he thinks fit.

Mr. J. Powel If he be indi&ed, yet he may be

a Witnefs.

Dr. Oldifh. My Lord, we defire he may be here,

Mr. J. Powel. Where is he ?

CI. of Arr. He is in Newgate.

Mr. J. Powel. Let him be fent for.

Dr. Oldifh. My Lord, it is very fit his Trial

fhould bedelay'd for fome time, becaufe he wants

fome Papers very neceffary for his Defence. It's

very true, he is charged with Piracies in feveral

Ships ; but they had French Paffes when the Sei-

zure was made. Now if there were French Paffes,

it was a lawful Seizure.

Mr. J. Powel. Have you thofe Paffes ?

Kidd. They were taken from me by my Lord
Bcllamont ; and thefe Paffes would be my Defence,

Dr. Oxenden. Had you any other Paffes when
you took the Armenian Ship ?

Dr. Oldijh. If thofe Ships that he took had

French Partes, there was juft Caufe of Seizure,

and it will excufe him from Piracy.

P p Kidd.
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^he Paffes were feized by my Lord Bel- „. _ rKidd. The Paffes were feized by my Lord Bel-

lamont, that we will prove as clear as the Day
Mr. Lemmon. My Lord, I defire one Word as

to this Circumftance •, he was doing his King and

Country Service, inftead of being a Pirate : For

in this very Ship there was a French Pafs, and it

was (hewn to Mr. Davis, and carried to my Lord
Bellamont, and he made a Seizure of it. And there

was a Letter writ to teftify it, which was pro-

duced before the Parliament ; and that Letter has

been tranfmitted from Hand to Hand, fo that we
cannot at prefent come by it. There are feveral

other Papers and Letters that we cannot get ;

and therefore we defire the Trial may be put off

till we can procure them.

L. C. B. Ward. Where are they ?

Mr. Lemmon. We cannot yet tell whether they

are in the Admiralty- Office, or whether Mr.
Jodrell hath them.

Mr. J. Towel. Let us fee on what you go.

You talk of French Paffes ; you mould have been

prepared to make Affidavit of it. What Ship

was that which had the French Paffes ?

Mr. Lemmon. The fame we were in, the fame

he is indicted for.

Mr.J.Powel. Make out this, Mr. Lemmon?
Mr. Lemmon. My Lord, we defire Mr. Davis

may be fent •, for he will prove it.

L. C. B. Ward. Send for Edward Davis.

Mr. Fell. My Lord, will you have him brought

into Court ?

L.C. B. Ward. Yes.

Mr. Soil. Gen. They have had a Fortnight's

Notice to prepare for the Trial.

Dr. Oldijh. We petitioned for Money, and the

Court ordered fifty Pounds ; but the Perfon that

received it went away, and we had none till laft

Night.

Dr. Oxenden. I ordered that the Money might

be paid into his own Hands, that he might be

fure to have it.

Mr. Crawley, Regifter, declar'd, That he paid

the Fifty Pounds into his own Hands on Tuefday

Morning.
L. C. B. Ward. You ought to make it out,

that there is a reafonable Caufe to put off the

Trial, or elfe it cannot be allowed.

Mr. Lemmon. My Lord, we will be ready To-
morrow Morning.

L. C. B. Ward. They ought to have had due
Notice ; what Notice have they had ?

Mr. Soil. Gen. A Fortnight's Notice, this Day
Fortnight.

Dr. Oldijh. My Lord, he mould have had his

Money delivered to him.

Kidd. I had no Money nor Friends to, prepare

for my Trial till laft Night.

L. C. B. Ward. Why did you not fignify fo

much to the King's Officers ?

Mr. Soll.Gen.MyL.ord, thiswe will do ; Let Da-
vis be brought into Court ; and if that be a juft

Excufe, we are contented. In the mean time, let

him be tried for the Murder, wherein there is no
Pretence of want of Witneffes or Papers.

Officer. Davis is here, my Lord.

CI. ofArr. Set all afide but Capt. Kidd. William

Kidd,You are now to be tried on the Bill of Mur-
der ; the Jury is going to be fworn •, if you have
any Caufe of Exception, you may fpeak to them
as they come to the Book.

Will. Kidd. I fhall challenge none $ I know
nothing to the contrary but they are honeft Men.

III.

The Ju r y fworn, were,

Nathaniel Lo

Jo. Ewers,

Jo. Child,

Ed. Reeves,

Tho. Clark,

Nath. Green,

"1
f Henry Sherbrook,

Henry Dry,

I

J
Richard Greenaway,

p Jo. Sherbrook,

j

Tho. Emms,

J iRog. Mott.

After Proclamation made (as ufual) the Court

proceeded to the Trial, as follows :

CI. of Arr. W. Kidd, hold up thy Hand. (Which
he did.) You Gentlemen of the Jury, look upon
the Prifoner,and hearken to his Caufe. He (lands

ind idled by the Name of William Kidd, iic. as

before in the Indictment. Upon this Indictment
he has been arraigned , and thereunto has pleaded
Not Guilty, and for his Trial has put himfelf on
God and his Country, which Country you are.

Your Charge is to enquire,Whether he be guilty

of the Murder whereof he (lands ind idled, in

Manner and Form as he (lands indicted, or Not
Guilty, &c.
Mr. Knap. My Lord, and you Gentlemen of

the Jury.

This is an Indictment of Murder. The Indict-

ment fets forth, That William Kidd, on the 30th

of October, on the high Sea, on the Coaft of Mala-
bar, did affault one William Moore, on board a Ship

called the Adventure, whereof William Kidd was
Captain, Jlruck him with a wooden Bucket, hooped

with Iron, on the Side of the Head, near the rightEar,
and that of this Bruife he died the next Day, and fo
that he has murdered thefame Perfon. To this In-

dictment he pleaded Not Guilty: If we prove
him Guilty, you mud find him fo.

Mr. Soil. Gen. My Lord, and Gentlemen of the

Jury, we will prove this as particularly as can be,

that William Kidd was Captain of the Ship, and
that William Moore was under him in the Ship,

and that without any Provocation he gave him this

Blow whereof he died.

Mr. Coniers. MyLord, it will appear to be a mod
barbarous Fact, to murder a Man in this manner

;

for the Man gave him no manner of Provocation.

This WilliamMoore was a Gunner in the Ship, and
this William Kidd abufes him, and calls him Loufy

Dog ; and, upon a civilAnfwer,he takes thisBucket

and knocks him on the Head, whereof he died the

next Day. Call Jofeph Palmer, and Robert Bradin-

ham. (Who appear d, and werefworn.)JofephPaimer,
give my Lord and the Jury an Account of what

you faw done by William Kidd, on the Coaft of 1!

Malabar, as to William Moore his Gunner.

Jofeph Palmer. About a Fortnight before this

Accident fell out, Capt. Kidd met with a Ship on

that Coaft, that was called the Loyal Captain. And
about a Fortnight after this, the Gunner was

grinding a Chiffel aboard the Adventure, on the

high Sea near the Coaft of Malabar, in the Eaft-

Indies.

Mr. Coniers. What was the Gunner's Name ?

Jofeph Palmer. William Moore : And Capt. Kidd

came and walked on the Deck, and walks by this:

Moore ; and when he came to him, fays, Which wayI

couldyou have put me in a Way to take this Ship, and

been clear ? Sir, fays William Moore, I neverfpoke

fuch a Word, nor ever thought fuch a Thing. Upon
which Capt. Kidd called him a Loufy Dog. And
fays William Moore, IfI am a Loufy Dog, you have

made mefo ; you have brought me to Ruin, and manf
more,
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more. Upon his faying this, fays Captain Kidd,

Have I ruin'dyou, ye Dog? and took a Bucket bound

with Iron Hoops, and ftruck him on the right

Side of the Head, of which he died the next Day.

Mr. Cozvper. What was the Gunner doing at

that Time that he gave him the Blow?

Jofeph Palmer. He was grinding a Chiffel at

the Time that he ftruck him.

Mr. Cozvper. Did he give him the Blow imme-

diately after he gave him that Anfwer?

Jofeph Palmer. He walk'd two or three times

backward and forward upon the Deck before he

ftruck the Blow.

Mr. J.
Turton. What did Captain Kidd fay firft?

Jofeph Palmer. Which way could you have put me

in a Way of taking this Ship., and been clear ? Says

the Gunner, / never faidfo, nor thought any fuch

"Thing.

Mr. Cowper. Hark you, Friend, explain that

Matter.

Mr. Baron Hatfell. What was the Occafion

of thofe Words

;

Palmer. It was concerning this Ship.

L. C. B. Ward. What Ship was it? Name
the Ship.

Palmer. It was the Loyal Captain. Captain Kidd

faid to William Moore, Which way couldyou have put

me in the Way to have taken this Ship, and been clear?

Says William Moore, I never faidfuch a Thing, nor

thought it. Upon that he call'd him Lcufy Dog.

L. C. B. Ward. Was that Ship taken ?

Palmer. No, fhe was gone.

Mr. Coniers. You fay he call'd him Loufy Dog ?

Palmer. Yes.

Mr. Coniers. What did William Moore fay to

him then?

Palmer. He faid, If I am a Loufy Dog, you have
brought me to it ; you have ruin'd me and many more.

Upon this, fays Captain Kidd, Have I brought you
to Ruin, you Dog? Repeating it two or three

times over, and took a turn or two upon the

Deck, and then takes up the Bucket, and ftrikes

him on the Head.
Mr. Cowper. You fay he made a turn or two

on the Deck, and then ftruck him.

Palmer. Yes.

Mr. Coniers. Tell my Lord what pafs'd next af-

ter the Blow.

Palmer. He was let down the Gun-room, and
the Gunner faid, Farewel, farewel, Captain Kidd
has given memy laft. And Captain KiddOtaod on
the Deck, and faid, You're a Villain.

Mr. Cowper. How near was Captain Kidd to

him when he faid he had given him his laft ?

Palmer. He was near him.
Mr. Cowper. Was he within hearing of what

Moore faid ?

Palmer. Yes, he was within feven or eight Foot.
Mr. Sol. Gen. Did you apprehend that he died

of that Blow?
Palmer. He was in perfect Health before that.

Mr. Sol. Gen. What did the Surgeon think ofit ?

Palmer. The Surgeon is here.

Mr. Sol. Gen. Did you fee him afterwards?

Palmer. No, I did not fee him after till he was
dead.

Mr. Cowper. How did theWound appear when
you faw him ?

Palmer. After he was dead, the Surgeon was
call'd to open his Head, and Captain Kidd faid,
You are damn'd bufy without Orders.

Vol. V.
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Mr. Cowper. Tho' we aflc you Qiieftions, you

muft turn your Face there, towards the Jury.
Give the Jury an Account of what you faw.

Palmer. I felt on his Head, and I felt fome-
thing give way, and about the Wound there was
a BruHe.

Mr. Cozvper. You fay you faw him when he
was carried off, after the Blow j How did his

Head appear then? Was he bloody?
Palmer. There was not much Blood came from

him.

L. C.B. Ward. Was you by when thefe Words
were fpoken ?

Palmer. Yes, my Lord.
L. C.B. Ward. Did you fee the Prifoner give

the Blow with ; the. Bucket upon thofe Words?
Palmer. Yes, my Lord.
L.C.B. Ward. How long was it before he

went down the Deck?
Palmer. Prefently.

L. C. B. Ward. Did he complainof theWT
ound

?

Palmer. He faid, Farewel,farewel, CaptainKidd
has given me my laft.

L. C. B. Ward. Was this Moore in a good Condi-
tion of Health before this Blow was given him?

Palmer. Yes, my Lord.
L. C. B. Ward. And afterwards he complain'd ?

Palmer. Yes, my Lord.
L. G. B. Ward.'. When he was dead, what

Marks were on his Head ?

Palmer. On the right Side of his Head, on this

Place C pointing to his own Head )h was bruis'd a

confiderable breadth ; and in one Place I could

feel the Skull give way-
Mr. Cowper. How longafter theBloW did he die?

Palmer. The next Day following.

Mx. Cowper.And you fay you fawhimdead then?

Palmer. Yes, Sir.

L. C.B. Ward. Captain Kidd, if you will aflc

him any Queftions, you may.
Kidd. My Lord, I would afk this Man what

this Moore was doing when this thing happen'd?

L. C. B. Ward. Mr Palmer, you hear what he

fays ; What was Moore doing?

Palmer. He was grinding a Chiffel.

Kidd. What was the Occafion that I ftruck him?
Palmer. The Words that I told you before,

Kidd. Was there no other Ship ?

Palmer. Yes.

Kidd. What was that Ship?

Palmer. A Dutch Ship.

Kidd. What were you doing with the Ship ?

Palmer. She was becalm'd.

Kidd. This Ship was a League from us, and
fome of the Men would have taken her, and I

would not confent to it-, and this Moore faid I al-

ways hinder'd them making their Fortunes

:

Was not that the Reafon I ftruck him ? Was
there a Mutiny on board ?

Palmer. No ; you chaced this Dutchman, and in

the way took a Malabar Boat, and chaced this Ship

all the whole Night-, and they fhew'd their Co-
lours, and you put up your Colours.

Kidd. This is nothing to the Point : Was
there no Mutiny aboard ?

Palmer. There was no Mutiny, all was quiet.

Kidd. Was there not a Mutiny, becaufe they

would go and take that Dutchman ?

Palmer. No, none at all.

Mr. Coniers. Call Robert Bradinham.

Jury. What was the Caufe that he ftruck him I

P p 2 Palmer,
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Palmer. A Fortnight before this was done, we

met with this Loyal Captain, of which Capt. Hoar
was Commander, and he came on board Captain
Kidd's Ship, and Captain Kidd went on board his,

and then Captain Kidd let this Ship go. About a

Fortnight after this, the Gunner was grinding his

Chiffel on the Deck, and Captain Kidd faid to

Bradinham. Yes.

Mr. Cowper. Had you any Difcourfe with Cap-
tain Kidd after this about this Man's Death.

Bradinham. Some Time after this about two
Months, by the Coaft of Malabar, Captain Kidd
faid, 1 do not carefo muchfor the Death ofmy Gunner
as for other PaJJages of my Voyage ; for I have good

him, Which way couldyou have put me in a Way to Friends in England, that will bring me offfor that

take this Ship, and been clear ? To which he

ply'd, Ineverfaidfuch a 'Thing, nor thought offuch a
Thing. Whereupon Captain Kidd czW'd the Gunner
Loufy Bog ; and, fays Moore, If lama Loufy Dog,
you have made mefo ; you have brought me to Ruin,
and a great many more. And fays Captain Kidd,

Have I brought you to Ruin, you Dog? and after

ftruck him with the Bucket. Thefe were all

the Words that pafs'd.

Mr. J. Powel. Was Captain Kidd aboard that

Ship ?

Palmer. Yes, and Captain Hoar was aboard him.
Mr. j. Powel. Was there any body nigh at that

Time ?

Palmer. Yes ; there were eight or nine Men,
that had Mufquets and other Arms, and they

were for taking the Ship, and Captain Kidd was
againft it, and fo it was not done.

Kidd. My Lord, I was in the Cabin, and heard

a Noife, and came out ; and William Moore faid,

Tou ruin us, becaufeyou will not confent to take Captain

Hoar'j Ship. Says a Dutchman, I willput Captain

Kidd in a Way to take this Ship, and come offfairly.

L. C. B. Ward. You may afk him any Quefti-

ons you have a mind to, but you muft referve

what you have to fay for your felf till you come
to make your Defence.

Mr. Soil. Gen. Mr. Palmer, do you know ofany
other Provocation to ftrike him befides thofe

Words?
Palmer. I know of no other Provocation.

Mr. Coniers. Set up Robert Bradinham. (Who ap~

pear'd.) Mr. Bradinham, in what Office was you
in the Ship ?

Brandinham. I was Surgeon of the Ship.

Mr. Coniers. Of what Ship ?

Brandinham.The Adventure Galley,whereofCap-
tain Kidd was M after.

Mr. Coniers. Was you there when the Blow
was given ?

Bradinham. No.
Mr. Coniers. Was you fent for when Captain

Kidd had given the Gunner the Wound upon the

Head ?

Bradinham. I was fent for to his Afiiftance af-

ter he was wounded, and I came to him, and

afk'd him how he did ? he faid, He was a dead

Man, Captain Kidd had given him his laft Blow.

And I was by the Gun-room, and Captain Kidd

was walking there, and I heard Moore fay, Fare-

wel, farewel, Captain Kidd has given me my laft

Blow ; and Captain Kidd, when he heard it, faid,

Damn him, he is a Villain.

Mr. Coniers. Did you hear him fay fo ?

Bradinham. I did hear it.

Mr. Cowper. Was it in a way of Anfwer to

what he faid ?

Bradinham. Yes.

Mr.Cowper.How long did he live after theBlow?

Bradinham. Hedied the next Day. The Wound
wasbutfmall, the Skull was fraftur'd.

Mr. Cowper. Do you believe he died of the

Wound ?

L. C. B. Ward. Mr. Kidd, will you afk him „„
Queftions ?

Kidd. I afk him, Whether he knew ofany Dif-
ference between this Gunner and me before this

happen'd ?

Bradinham. I knew of no Difference between
them at all.

Mr. Soil. Gen. Mr. Kidd, Have you any Thing
more to afk him ?

Kidd. No.
Mr. Coniers. Then we have done for the King.
L.C.B. Ward. Then you may make your De-

fence. You are charg'd with Murder, and you
have heard the Evidence that has been given,
What have you to fay for your felf?

Kidd.. I have Evidence to prove it is no fuch

thing, if they may be admitted to come hither.

My Lord, I will tell you what the Cafe was: I

was coming up within a League of the Dutchman,
and fome of my Men were making a Mutiny a-

bout taking her, and my Gunner told the People
he could put the Captain in a Way to take the

Ship, and be fafe. Says I, How willyou do that?

The Gunner anfwer'd, We willget the Captain and
Men aboard. And what then ? We willgo aboard the

Ship, andplunder her, and we will have it under their

Hands that we did not take her. Says I, this is Ju-
das like, Idare not do fuch a Thing. Says he, We may
do it, we are Beggars already. Why, fays I, may we
take this Ship becaufe we are Poor ? Upon that a

Mutiny arofe : So I took up a Bucket, and juft

throw'd it at him, and faid, Tou are a Rogue to make

fuch a Motion. This I can prove, my Lord.
L. C. B. Ward. Call your Evidence.

Mr. Cowper. Mr. Palmer, was there any Mutiny
In the Ship when this Man was killed ?

Palmer. There was none.

L. C. B. Ward. Captain Kidd, call what Evi-

dence you will.

Kidd. They are Prifoners-, I defire they may
be call'd up.

L. C. B Ward. Whatever other Crimes they

may be guilty of, they may be Witneffes for him
in this Cafe.

Mr.Ba.ron.Hatfell. Mr.Palmer, did he throw the

Bucket at him, or ftrike him with it ?

Palmer. He held it by the Strap in his Hand.
Kidd. Call Abel Owens. (Who appeared.) Can you

tell which Way this Bucket was thrown ?

Mr. J. Powel. What was the Provocation of

throwing this Bucket ?

Owens. I was in the Cook-room, and hearing

fome Difference on the Deck, I came out, and the

Gunner was grinding a Chiffel on the Grindftone,

and the Captain and he had fome Words, and the

Gunner faid to the Captain, You have brought us to

Ruin, and we are Defolate . And, fays he, Havel
broughtyou to Ruin ? Ihave not broughtyou to Ruin,

Ihave not done an ill Thing to ruinyou ; you are afaw-
cy Fellow togive me thefe Words. And then he took

up the Bucket, and did give him the Blow.

Kidd. Was there not a Mutiny among the Men ?

Owem. Yes, and the bigger part was for taking

the
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the Ship ; and the Captain faid, You that willtake

the D'J tch -man,you are theftrongeft,you may do what

youpleafe ; ifyou will take her , you may take her ; but

if you gofrom aboard, youjhall never come aboard a-

gain.

L. C. B. Ward. When was this Mutiny you

fpeak off?

Abel Owens. When we were at Sea.

L. C. B. Ward. How long was it before this

Man's Death ?

Owens. About a Month.

Mr. J. Poivel. At this Time when the Blow

was given, did Moore the Gunner endeavour to

make any Mutiny?
Owens. No.
Mr. J. Powel. Was there any Mutiny then ?

Owens. None at all.

Kidd. Did not he fay, He could put me in a

Way to take the Dutchman, and be clear ?

Owens. I know there were feveral of them

would have done it, but you would not give

Confent to it.

Kidd No, but this was the Reafon I threw the

Bucket at him.

L. C. B. Ward. Captain Kidd, he tells you

this was a Month before you ftruck him.

Jury. My Lord, we defire he may be afked,

Whether he did throw the Bucket, or ftrike him

with it ?

L. C. B. Ward. Anfwer the Jury to that Que-

ftion.

Owens. He took it with the Strap, and ftruck

him with it.

Kidd. Did not I throw it at him ?

Owens. No, I was near you when you did it.

Mr. Coniers. Did you fee the Stroke given ?

Owens. I did fee the Stroke given.

L. C. B. Ward. Captain Kidd, Will you call

any more ?

Kidd. Yes, my Lord. Call Richard Barlicorn.

Mr. J. Powel. What Queftions would you have

him afk'd ?

Kidd. R. Barlicorn, what was the Reafon that

Blow was given to the Gunner ?

Barlicorn. At firft when you met with the Ship

,

there was a Mutiny, and Two or Three of the

Dutchmen came aboard -

}
and fome faid, flie was a

rich Veffel, and they would take her: And the

Captain faid, No, I will not take her. And there

was a Mutiny in the Ship, and the Men faid, If
you will not, we will. And he faid, Ifyou have a
mind, you may, but they that will not, come a-

long with me.

Kidd. Do you think William Moore was one of
thofe that was for taking her.

Barlicorn. Yes.

L. C B. Ward. How long was that before
Moore died, do you know ?

Barlicorn. No, I did not keep a Journal.
L. C. B. Ward. Was it after Moore died.

Barlicorn. No Sir, it was before Moore died.

Mr. Coniers. How long before ?

Barlicorn. I believe it was about a Month or
Three Weeks, I cannot tell which.
L.C.B. Ward. You fay there was a Mutiny

in the Ship, what was the Mutiny about ?

Barlicorn. About taking the Ship.
L.C.B. Ward. What was the Ship's Name?
Barlicorn. The Loyal Captain. And the Cap-

tain faid, Ifthey take the Ship, theyfhould never come
' again.

293
L. C. B. Ward. Was you by when Moore receiv-

ed this Blow ?

Barlicorn. No, I was not by then.

Kidd. Do you know of any Quarrel between
this Moore and I before that Accident ?

Barlicorn. No, I did not.

Mr. J. Powel. Was there any Mutiny in the
Ship when this Moore died ?

Barlicorn. They were talking of it.

Kidd. Was there not a Dutchman clofe by us,

when this Blow was given ?

Barlicorn. Yes, Sir.

Kidd. He was going to make another Mutiny,
and I prevented him.

Mr. J. Powel. Did Moore endeavour to make
any Mutiny at that Time ?

Barlicorn. The Ship was gone at that Time.
Mr. J. Powel. How long had fhe been gone r

Barlicorn. About a Week.
Mr. Bar. Hatfell. Was there any Mutiny about

the Dutch Ship you faw ?

Barlicorn. The Dutch Ship ? Not that I know
of ; but there was a Mutiny aboard the Loyal
Captain.

Kidd. Do you not know of another Mutiny ?

Mr. Bar. Hatfell. Do you know of any other

Mutiny ?

Barlicorn. No.
Kidd: At that very time they were going to

make a Mutiny ?

L. C. Bar. Ward. Will you afk him any more
Queftions ?

Kidd. What Difcourfe had I with Moore at

that Time ?

Barlicorn. I was aboard our Ship, but did not

fee the Blow given.

Kidd. They were faying they would take her*

and he faid, he could put me in a Way to take her,

without coming to any harm.

L. C. B. Ward. What occafion could thofe

Words be of a Mutiny ?

Barlicorn. There were many of the Men
would have gone with Arms, and taken that Ship

without the Captain's Confent.

L. C. B. Ward. At that Time when this Moore
was killed, was there any Mutiny ?

Barlicorn. No.
L. C. B. Ward. When was it that Moore faid,

they might have taken this Ship ?

Barlicorn. At the fame Time when the Ship

was in Company with us.

L.C B. Ward. That was a Week or Fortnight

before ?

Barlicorn. No, Sir, the Loyal Captain was with-
in fight of us.

Mr. Bar. Hatfell. What, when Moore was kil-

led ?

Barlicorn. No, not then. William Moore lay

fick a great while before this Blow wa§ given

;

and the Doctor faid, when he vifited him,

This Blow was not the Caufe of his Death.

L. C. B. Ward. Then they rauft be confronted.

Do you hear, Bradinham, what he fays ? He
fays you faid, That Blow was not the Caufe

of his Death. Did you ever fay fo ?

Bradinham. My Lord, I never faid fo.

L. C. B. Ward. Did you fee that young Man
there ?

Bradinham. Yes, he was aboard the Ship.

L. C. B. Ward, Was Moore fick before that

Blow ?

Bradinham^
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Bradinham, He was not fick at all before.

Barlicorn. He was fick fometime before, and
this Blow did but juft touch him; and the

Doctor faid, he did not die on the Occafion of
this Blow.

Mr. J. Gold. Did you ever fay fo,Mr.Bradinham?

Bradinham. No, my Lord.

Mr. Sol. Gen. You fay he did butjuft touch him ;

Were you prefent when the Blow was given?

Barlicorn. No, but I faw him after he was dead,

and I was by when the Doctor faid, he did not

die of that Blow.

Mr. Cowper. What did he die of ?

Barlicorn. I cannot tell, he had been fick before,

we had many fick Men aboard.

Mr. Sol. Gen. How long did he lie after this

Blow, before he died ?

Barlicorn. I cannot tell juftly how long it was.

L. C. B Ward. How long do you think ? You
took notice of the Blow, how long did he live

after that ?

Barlicorn. I believe about a Week.
L. C B. Ward. And the two WitnefTes fwore he

died the next Day.
Barlicorn. I cannot tell juftly how long he liv-

ed afterwards.

Jury. We defire to know whether he knew
what was the Occafion of this Blow ?

Barlicorn. All the Reafon I can give is, becaufe

it was thought he was going to breed a Mutiny
in the Veffel.

L. C. B. Ward. Did you hear of| that by any

body ?

Kidd. Was Bradinham in the Mutiny ? Declare

that.

L. C. B. Ward. Mr. Kiddy why do you afk

that Queftion ?

Kidd. I afk him whether Bradinham was not
in any Mutiny in the Ship.

L. C. B. Ward. Why do you afk that?

Barlicorn. If any Thing was to be, he was as

forward as any one.

L. C. B. Ward. You fay he was as forward as

any v but it does not appear any one made a Mu-
tiny at this time.

Barlicorn. I do not know, Sir.

L. C. B. Ward. Have you any more to call ?

Kidd. My Lord, here is another Witnefs.

L. C.B. Ward. What is your Name ?

Hugh Parrot. Hugh Parrot.

L. C. B. Ward. Mr. Kidd, what do you afk him?
Kidd. I afk you whether Bradinham was in a

Mutiny in my Ship.

Hugh Parrot. I cannot fay whether he was or
no.

L. C. B. Ward. Captain Kiddy you are tried for

the Death of this Moore •, now why do you afk
this Queftion ? What do you infer from hence ?

You will not infer, that if he was a Mutineer,
it was lawful for you to kill Moore.

Kidd. Do you know the Reafon why I ftruck
Moore?
Hugh Parrot. Yes, becaufe you did not take the

Loyal Captain, whereof Captain Hoar was Com-
mander.

L. C. B. Ward. Was that the Reafon he ftruck

Moore, becaufe the Ship was not taken ?

Hugh Parrot. I Shall tell you how ithappen'd,
according to the beft ofmy Knowledge. MyCom-
mander fortuned to come up with this Captain
Hoar's Ship, and fome were for taking her, and

fome not; and afterwards there was a little fort

of Mutiny, and fome rofe in Arms, the greateft

Part, and they faid they would take this Ship,
and the Commander was> not for it ; and fo they
refolved to go away in the Boat, and take her.

Captain Kidd faid, Ifyou defert my Ship., you Jhall

never come aboard again, and I willforce you into

Bombay, and I will carry you before fome of the

Council there : Infomuch as my Commander ftilled

them again, and they remained on Board. And
about a Fortnight afterward there paffed fome
Words between this William Moore and my Com-
mander; and then fays he, Captain, 1 could have
put you in a IVay to have taken this Ship, and been

never the worfefor it. He fays, Wouldyou have me
take this Ship ? Icannot anfwer it,they are our Friends

,

and my Commander was in a Paffion ; and with
that I went off the Deck, and I underftood af-

terwards the Blow was given, but how I cannot
tell.

Mr. J. Powel. Captain Kidd, have you any more
to afk him, or have you any more WitnefTes to

call?

Kidd. I could call all of them to teftify the

fame thing, but I will not trouble you to call

any more.

L. C. B. Ward. Have you any more to fay for

your felf?

Kidd. I have no more to fay, but I had all the

Provocation in the World given me ; I had no
defign to kill him, I had no Malice or Spleen a-

gainft him.

L.C. B. Ward. That muft be left to the Jury
to confider the Evidence that has been given

;

you make out no fuch matter.

Jury-man. My Lord, I defire the Petitioner

may give an Account, whether he did do any
Thing in order to his Cure.

L. C. B. Ward. He is to be tried according to

Law ; the King's Evidence hath been heard, and
he has the Liberty to produce what Evidence he
can for himfelf ; Will you put him to produce
more Evidence than he can ? If he has any more
to fay, it will be his Intereft to fay what he can;

the Court is willing to hear him as long as he

hath any Thing to offer for himfelf, either upon
that Account or any Thing elfe.

Kidd. It was not defignedly done, but in my
Paffion, for which I am heartily forry.

L. C. B. Ward. Gentlemen of the Jury, the

Prifoner at the Bar, William Kidd, is Indicted

for the Murder of'William Moore, and whether he
be guilty of this Murder, or not guilty, it is your

part to determine on the Evidence that has been

given. The Fact charged againft him is this,

That the Prifoner at the Bar, William Kidd, being

the Commander of the Ship, called the Adven-

ture-Galley, and the deceafed William Moore the

Gunner in that Ship; That upon the High Sea,

near the Coaft of Malabar, in the Eajl-Indies, '•

and within the Jurifdiction of the Admiralty of

England, in Otlober, in the Ninth Year of his

Majefty's Reign, 1 697,the Prifoner ,William Kidd,

out of his Malice fore-thought, did ftrike the

Deceafed, William Moore, with a Bucket hooped

with Iron, on the right Side of the Head, and

that that Blow was the Occafion of the Death

of the faid William Moore ; that this was done

on the 30th of Otlober, and that his Death en-

fued on the 31ft of Otlober, being the next Day.

This is the Fact charged upon him.
Now
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Now you have heard the Evidence that has

been given on the King's Part, and you will

weicrh it well. You hear the firft Witnefs that

has been produc'd on behalf of the King, is Jo-

feph Palmer. He tells you he was prcfent on

board this Ship, at the Time when the Blow was

o-iven : And he fays, there had been fome Dif-

courfe between the Prifoner William Kidd, and the

Deceafed Moore, concerning taking a Ship, that

was called the Loyal Captain, and that Captain

Kidd laid to him, How could you have put me in a

Way to take that Ship, and be clear ? No, fays

Moore, I/aid nojuch Thing. The Reply Captain

Kidd made to him was, He was a Loufy Rogue.

The Anfwer of the Deceafed was this, IfIam [0,

you have made me fo ; you have ruined me and agreat

many others. With that, fays Captain Kidd, Have

J ruinedyou, you Dog? And up he took a Bucket

hoop'd with Iron, and gave him a Blow on the

right Side of his Head. And thereupon he com-

plained and faid, You have given me my laft Blow.

And then Moore went down below Deck, and he

faw him no more till the next Day, and then he

was dead ; and he felt upon his Head, and per-

ceived a Bruife in one Part of it, as broad as a

Shilling, and he felt the Skull was broke ; and

he does take on him to fay, that he believes that

Blow was theOccafion of his Death. Being afk'd,

Whether he knew in what State of Health he was

before ? he fays, He was in a healthy Condition ;

he was grinding a duffel at that Time when the

Blow was given -, and that Blow he believes

was the Occafion of his Death. And being

afked, Whether he heard any other Words, or

faw or knew any Thing that could be any Caufe

of Provocation ? he fays, He knew no more than

the Reply of the Party deceafed ; If I am a

loufy Dog, you have made me fo, and have been

my Ruin : And then having taken two or three

Turns upon the Deck, he gave him the Blow ;

and then Moore went down the Deck, and ufed

thefe Words, Tou have given me my laft Blow, or

to that Effect.

Gentlemen, You have heard the Surgeon alfo,

RcbertBradinham ; and he tells you,He did not fee

theBlow given, but he was fent for after, and the

Deceafed faid, Captain Kidd had given him his laft

Blow : And thereupon he did examine him as a

Surgeon, and does believe that Blow on the Head
was the Occafion of his Death ; and he did ob-

ferve it as well as he could.

Juryman. My Lord, I think Bradinham faid,

He was not then by when the Prifoner gave the

Blow.

L. B. C. Ward. I did not fay he was : He fays

He was fent for after the Blow •, and when he
came, the Deceafed faid, he gave it him, and
what would be the Confequence.

Now thefe two being crofs-examined by the

Prifoner, William Kidd, whether they did not

know of fome Mutiny in the Ship, that might
be the Occafion of his giving this Blow ; they
have told both their Stories, of what Difcourfe

there was of taking this Ship, the Loyal Captain,

and of what Defign there was upon the Dutch
Ship after. Now the firft of thefe was a Fort-
night before this happen'd, and the other a
Week •, fo that there was then no Occafion of
Mutiny, nor do they know of any Mutiny at

that Time.

Now, Gentlemen, he has produced for him-
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felf three Witneffes. The firft that he calls is

Abel Owens ; and this Witnefs has not in hisTe-

ftimony made for the Prifoner, but in effect con-

firmed what the other Witneffes for the King
faid : For he tells you he was by when the Blow
was given, and gives you an Account how this

Thing was ; That there was fome Difcourfe be-

tween them, much what to the Effect aforefaid,

both as to what Capt. Kidd faid to Moore, and
what Moore replied ; and that Capt. Kidd fhould

fay to Moore, Tou are a faucy Fellow, or to that

Purpofe ; and Moore faid, You have ruined me, and
a great many others ; and with that the Prifoner

took up the Bucket, and ftruck him with it.

And he being aiked, If there were any Provoca-

tion or Occafion why this Blow was given, and
whether there was any Mutiny at that Time, as

he pretended ? he fays, He knew of none, only he

fpeaks of one about a Month before.

They have call'd two other Witneffes ; one is

Richard Barlicorn ; he is the Prifoner's Servant ;

and though he be his Servant, yet the Law al-

lows him to be a Witnefs for him, and the Cre-

dit of his Teftimony is left to you. Now what
has he faid ? He has told you fomething different

Stories. He thinks there was a Mutiny in the

Ship. And being afk'd about what Time ? he

thinks it was about a Month or three Weeks be-

fore ; and, upon further Examination, faith,

there was no Mutiny when Moore was killed.

He is willing to fay what he can for his M after,

and believes Mr. Kidd did not defign to do any

Harm to that Man ; for he heard the Surgeon

fay, that Blow was not the Occafion of his Death.

Now, in Contradiction to that, Bradinham, the

Surgeon, fays, he never did fay fo, but believes

that this Blow was the Occafion of his Death.

You have heard what Objections the young
Man's Teftimony is liable to, and you will con-

fider his whole Evidence.

The laft Witnefs the Prifoner has called, is

Hugh Parrot, He fays, there was fomething of

thefe Words, and that the Deceafed did fay, he

could have put the Captain in a Way to have

taken the Ship ; and hereupon Words arofe, and
the Captain was in a Paflion •, and that then he

went away, and underftood afterwards the Blow
was given, but how he could not tell.

Now, Gentlemen, this being the Matter of

Fact, the Prifoner is indicted upon it for Murder.

Now to make the killing of a Man to be Mur-
der, there muft be Malice prepenfe, either exprefs

or implied: The Law implies Malice, when one

Man, without any reafonable Caufe or Provoca-

tion, kills another. You have had this Fact

opened to you. What Mutiny or Difcourfe might

be a Fortnight or Month before, will not be any

Reafon or Caufe for fo long Continuance of a

Paflion. But what did arife at that Time, the

Witneffes tell you. The firft Witnefs tells you, the

firft Words that were fpoken, were by Mr. Kidd %

and upon his Anfwer, Mr. Kidd calls him Loufy

Dog. The Reply was, IfI amfo, you have made me

fo j you have ruined me, and agreat many more. Now,
Gentlemen, I leave it to you to confider whether

that could be a reafonable Occafion or Provoca-

tion for him to take a Bucket, and knock him on

the Head and kill him. You have heard the

Witneffes have made it out that he was a healthy

Man, and they are of Opinion that the Blow was

the Occafion of his Death. Now for the Prifoner,

or
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on fuch a Saying, and without any other Provo-

cation, to take a Bucket and knock the Deceafed

on the Head, and kill him, muft be efteem'd an

unjuftifiable Act : For, as I faid, if one Man kill

another without Provocation, or reafonable Caufe,

the Law prefumes and implies Malice •, and then

fuch killing will be Murder, in the Senfe of the

Law, as being done out of Malice prepenfe. If

there be a fudden falling out, and fighting, and

one is killed in heat of Blood, then our Law calls

jt Manflaughter : But in fuch a Cafe as this, that

happens on flight Words, the Prifoner called the

Deceafed a Loufy Dog ; and the Deceafed faid, If
I be fit you have made me fo ; Can this be a rea-

fonable Caufe to kill him ? And if you believe

them to be no reafonable Caufe of Provocation,

and that this Blow was given by the Prifoner,

and was the Occafion of Moore's Death, as the

Witnefles alledge, I cannot fee what Diftinclion

can be made, but that the Prifoner is guilty of

Murder. Indeed, if there had been a Mutiny at

that Time, and he had ftruck him at the Time
of the Mutiny, there might have been a reafona-

ble Caufe for him to plead in his Defence, and it

ought to have been taken into Confideration ;

but it appears, that what Mutiny there was, was

a Fortnight at leaft before : Therefore, Gentle-

men, I muft leave it to you : If you believe the

King's Witnefles, and one of the Prifoner's own,

that this Blow was given by the Prifoner in man-

ner aforefaid, and are fatisfied that it was done

without reafonable Caufe or Provocation, then he

will be guilty of Murder : And if you do believe

him guilty of Murder, upon this Evidence, you
muft find him fo : If not, you muft acquit him.

Kidd. My Lord, I have Witnefles to produce
for my Reputation.

L. C. B. Ward. Mr. Kidd, we gave you Time
to make your Defence? Why did nor you produce
them ? You were aflced more than once, if you
had any more to fay ; and you faid, you would
call no more Witnefles.

Kidd. I can prove what Service I have done
for the King.

L. C.B. Ward. You fhould have fpoken fooner

:

But what would that help in this Cafe of Mur-
der ? You faid you had no more to fay before I

began.

Then an Officer was /worn to keep the Jury; and
about on Hour after the Jury returned, andgave
in their VerditJ.

CI. of Arr. Gentlemen, anfwer to your Names.
Nath. Long.

Nath. Long. Here, &c.
CI. ofArr. Are you all agreed of your Verdict?
Omnes. Yes.

CI. ofArr. Who fhall fay for you ?

Omnes. Foreman.
CI ofArr. William Kidd, hold up thy Hand.

(Which he did.) Look upon the Prifoner. Is he
guilty of the Murder whereof he ftands indi&ed,
or not guilty ?

Foreman. Guilty.

CI. ofArr. Look to him, Keeper.

The
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The Trial of William Kidd, Nicholas Churchill, yames Ifowe,

RobertLamley, William Jenkins, Gabriel Loffe, Hugh Par-

rot Richard'Barlicom, AbelOwens, and Darby Mullins, for

Piracy and Robbery,on a Ship called the Quedagh Merchant.

THE Jurors for our Sovereign Lord the King,

do, upon their Oath, prefent, "That William

Kfodjate ofLondon, Mariner ; Nicholas Church-

ill, late of London, Mariner ; James Howe, late

of London, Mariner j Robert Lamley, late of

London, Mariner; William Jenkins, late of'Lon-

don, Mariner ; Gabriel Loffe, late of London,

Mariner ; Hugh Parror, late ofLondon,Mariner ;

Richard Barlicorn, late of London, Mariner ; A-

bel Owens, late of London, Mariner ; and Darby

Mullins, late of London, Mariner; "The 30th Day

of January, in the Ninth Tear of the Reign of our

Sovereign Lord, William the "Third, by the Grace of

God, of England, Scotland, France, and Ireland,

King, Defender of the Faith, &c. by Force and Arms,

&c. upon the High Sea, in a certain Place diftart a-

bout ten Leagues from Cutfheen, in the Eaft-Indies,

and within thejurifdiclion of the Admiralty ofEng-

land, did piratically and felonioufly fet upon, board,

break, and enter a certain Merchant Ship, called the

Quedagh Merchant, then being a Ship of certain

Perfons (to the Jurors aforefaid unknown) ; and then

and there piratically and felonioufly, did make an Af-

fault in and upon urtain Mariners (whofe Names to

thejurors aforefaid are unknown) in the fame Ship, in

the Peace of God, and ofour faid now Sovereign Lord

the King, then and there being, piratically and felo-

nioufly didput the aforefaid Mariners of thefame Ship,

in the Ship aforefaid, upon the High Sea, in the Place

aforefaid, diftant about ten Leagues from Cutfheen a-

forefaid, in the Eaft-Indies aforefaid, and within the

Jurifdiclicn aforefaid, piratically and felonioufly, did

Jteal, take, and carry away thefaid Merchant Ship,

called the Quedagh Merchant, and the Apparel and

Tackle of the fame Ship, of the Value of 400 1. of

lawfulMoney of England •, feventy Cheftsof Opium,

ofthe Value of 1 400 1 of lawful Money of England ;

two Hundred and fifty Bags of Sugar, of the Value of

100 1. oflawful Money of England ; twenty Bales of

raw Silk, of the Value of 400 1. of lawful Money of

England ; an hundred Bales o/Callicoes, of the Va-

lue of 200 1. of lawful Money of England •, two hun-

dred Bales of MuJlins, ofthe Value of iooo\. of law-

ful Money of England ; and three Bales o/Romels,

of the Value of 30 1. of lawful Money of England ;

the Goods and Chattels ofcertain Perfons (to thejurors

aforefaid unknown) then and there, upon the High Sea

aforefaid, in the aforefaid Place, diftant about ten

Leaguesfrom Cutfheen aforefaid, in ^Eaft-Indies

aforefaid, and within the Jurifdiclion aforefaid, being

found in the aforefaid Ship, in the Cuftody andPojfrffion

of the faid Mariners in thefame Ship, from the Jaid

Mariners of the faid Skip, andfrom their Cuftody and

\Poffcffim, then and there, upon the HighSea aforefaid,

\in the Place aforefaid, diftant about ten Leaguesfrom
Cutfheen aforefaid, in the Eaft-Indies aforefaid,

\and within the Jurifdiclion aforefaid, againfi the

Peace of ourfaid now Sovereign Lord the King, his

\Crown and Dignity , &c.
Vol.V.

CI. of Arr.QET William Kidd, Nicholas Churchill,

\^ &c. to the Bar. (Andfo of the reft )

Will Kidd, hold up thy Hand. {Which he did, and

fo the reft.)

You the Prifoners at the Bar, thofe Men that

you fhall hear call'd, and that perfonally appear,

are to pais between our Sovereign Lord the King
and you, upon Trial of your feveral Lives and

Deaths. If therefore you, or any of you, will

challenge any of them, your Time is to fpeak to

them as they come to the Book to be fworn, and

before they be fworn.

And there being no Challenges, the Twelve that

were fworn on the Jury were as follow :

John Cooper, ") f P. Walker,

Jo. Hall, William Hunt,

Jo. James, ! ! John Micklethwait,

Peter Parker, m Richard Chifwell,

Caleb Hook, I Abraham Hickman.,

R. Rider, J {George Grove.

CI. of Arr. Cryer. Count thefe : John Cooper.

Cryer. One, &c. Twelve good Men and true,

ftand together, and hear your Evidence.

Then the ufual Proclamation for Information was
made ; and the Prifoners being bid to hold up

their Hands, the Clerk ofArraignments cbarg'd

the Jury with them thus :

CI. of Arr. You of the Jury, look upon the Pri-

foners, and hearken to their Caufe. They ftand

indicted by the Names of William Kidd, &c. (as be-

fore in the Indictment.) Upon this Indictment

they have been Arfaign'd, and thereunto have fe-

verally pleaded, Not Guilty ; and for theirTrial put
themfelves on God and their Country, which
Country you are. Your Charge is, to enquire whe-
ther they be guilty of the Piracy and Robbery
whereof they ftand indicted in Manner and Form
as they ftand indicted, or not guilty, &V.

Nic. Churchill. My Lord, I beg your Opinion,

whether I may not plead the King's Pardon?
L. C. B. Ward. Let us fee your Pretences : You

fhall have all legal Defences and Advantages al-

low'd to you.

Nic. Churchill. I came in upon his Majefty's

Proclamation.

L. C. B. Ward. Have you the King's Procla-

mation ? If you have, let us fee it.

Churchill. We had Notice of it at Guiana, and
we deliver'd up our felves to Col. Bafs, Governor
of Eaft-Jerfey, and I have it under his Hand. I

beg your Lordfhip would appoint me Council to

plead my Cafe.

The Paper was Jhewn, and read.

Mr. Crawley. I know not when it was.

Churchill. I had Notice of it at Guiana : I have

been two Years in Cuftody.

Q^q L, C. B.Ward,
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L. C. B. Ward. How long have you been a

Prifoner ?

Churchill. Almoft two Years ; two Years next

July.

L. C B. Ward, and the reft of the Judges. The
Proclamation

(
for whatyou fay your [elf') does not

reach your Cafe.

Howe, Churchill, Mullins. We came in, upon
the Proclamation, all the fame Day.
Mr. J. Powel. How can you make it appear

you furrender'd ?

Prifoners. Here is an Affidavit made of it by
the Governor's Secretary ; and there's the Gen-
tleman himfelf, Col. Bafs.

Mr. J. Powel. You muft make it out, that you
have come in within the Conditions of that Pro-
clamation, if you have any Benefit by it.

L. C. B. Ward. Let the Proclamation be read.

(Which was done accordingly , and it here follows

:

By the K I N G, a Proclamation.

William R.

T/[fHereas We being informed, by the frequent
rr Complaints of our good Subjetls trading to

the Eaft-Indies, offeveral wicked Pratlices

committed on thofe Seas, as well upon our own Sub-

jetls as thofe of our Allies, have therefore thought

fit (for the Security of the Trade of thofe Countries,

by an utter Extirpation of the Pirates in all Parts

Eaftward of the Cape of Good Hope, as well be-

yond Cape Comorin as on thisfide of it, unlefs they

/hallforthwith furrender themfelves, as is herein af-

ter diretled) to fend out a Squadron ofMen of War,
under the Command of Captain Thomas Warren.

Now We, to the Intent that fuch who have been

guilty of any Atls of Piracy in thofe Seas, may have
Notice of our mofi gracious Intention, of extending

our Royal Mercy to fuch of them as fhall furrender

themfelves, and to caufe the fevereft Punijhment ac-

cording to Law to be inflitled upon thofe who fhall

continue obftinate, have thought fit, by the Advice of
our Privy Council, to iffue this Proclamation ; hereby

Requiring and Commanding all Perfons who have

been guilty of any AH of Piracy, or any ways Aiding

or AJJifting therein, in any Place Eaftward of the

Cape of Good Hope, to furrender themfelves with-

in the feveral refpetlive Times herein after limited,

unto the faid Captain Thomas Warren, and the

Commander in chief of the faid Squadron for the Time

being, and to Ifrael Hayes, Peter Dellanoye, and
Chriftopher Pollard, Efquires, Commiffioners ap-

pointed by Usfor the faid Expedition, or to any Three

of them, or, in cafe of Death, to the major Part of
the Survivors of them. And We do hereby declare,

That We have been gracioufly pleas''d to impower the

faid Captain Thomas Warren, and the Commander

in chief of the faid Squadron for the Time being,

Ifrael Hayes, Peter Dellanoye, and Chriftopher

Pollard, Efquires, Commiffioners aforefaid, or any

Three of them, or, in cafe of Death, to the major

Part of the Survivors of them, to give Affurance of

our moft gracious Pardon unto allfuch Pirates in the

Eaft-Indies, viz. ail Eaftward of the Cape of Good
Hope, who fhall furrender themfelves for Piracies

or Robberies committed by- them upon the Sea or

Land -, Except neverthelefs fuch as theyfhall commit

in any Place whatfoever after Notice of our Grace

and Favour hereby declared ; And alfo excepting all

fuch Piracies and Robberies as fhall be committed

from the Cape of Good Hope Eaftward, to the
Longitude or Meridian of Socatora, after the hit
Day of April, 1 699, and in any Place from the Lon-
gitude or Meridian of Socatora Eaftward, to the
Longitude or Meridian of Cape Comorin, after the

loft Day of June, 1 6yg, and in any Place whatfo.
ever Eaftward of Cape Comorin after the laft Day
°f Jul Y> ^99 •> And alfo excepting Henry Every
alias Bridgman, and William Kidd.

Given at our Court at Kenjington, the Eighth
Day of December, 1698, in the Tenth Year
of our Reign.

GOD fave the K 1 n g.

Clerk. There is no Day mention'd in this Pa-
per when they furrender'd themfelves.

Mr. Moxon. My Lord, about the Year 1698,
there was a Special Commiffion given to four Per-
fons, and they were to proceed in their Voyage
to the Indies, and they carried a great Number
of Proclamations, That all the Pirates in fuch
and fuch Places fhould furrender themfelves

:

Now they came to St. Helena with them, and
Captain Warren was fent to St. Mary's, and he
was to deliver fome of thefe Proclamations there,

and the Commiflloner had then the Ambaffador
to the Great Mogul on board, and this Captain
Warren thefe Proclamations. Warren comes and
delivers the Proclamations out, and, among the

reft, the Prifoner at the Bar having Notice of
this, he goes to the Governor, and confeffes he
had been a Pirate, and defired them to take No-
tice that he furrendered himfelf •, and we have
the Governor here, to give an Account of this

Matter.
:

L. C. B. Ward. The Proclamation fays, They
muft furrender themfelves to fuch and fuch Per-

fons by Name : See if it be not fo. ( Then the

Proclamation was read again.) Here are feve-

ral Qualifications mentioned •, you muft bring

your felves under them, if you would have the

Benefit of it.

Dr. Newio'n. Let them fhew that they furren-

der'd themfelves to the Perfons they were to fur-

render to.

Mr. Moxon. My Lord, we will prove we gave

Notice within the Time, by this Paper.

Mr. Soil. Gen. There is no Time mention'd in

it. (The Affidavit was read.) Charles Hally, Gent,

maketh Oath, That in the Tear 98, there being No-

tice of his Majefty's Gracious Pardon to fuch Pirates

as fhould furrender themfelves, James Howe, Ni-

cholas Churchill, and Darby Mullins, in May,

1699, did furrender themfelves to Jeremiah Bafs,

and he did admit them to Bail.

L. C. B. Ward. There are Four Commiffioners

named in the Proclamation : There is no Gover-

nor mention'd that is to receive them, only thofe

Four Commiffioners.

Mr. Moxon. But, my Lord, confider the Na-

ture of this Proclamation, and what was the

Defign of it, which was, to invite Pirates to come

in.
'

Mr. Coniers. We muft keep you to the Procla-

mation : Here is not enough to put off the!

Trial.

L. C. B. Ward. If you had brought your felves

within the Cafe of the Proclamation, we fhould

be very glad : You that offer it, muft confider it

is a Special Proclamation, with . divers Limita-

tions }
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Men, That now he fhould make his Voyage, and
ballaft his Ship with Gold and Silver. After
Jong Expectation, the Fleet, on the 14th of Au-
guft, to the Number of Fourteen, came by ; hV
fell in with the middle of them, fir'd feveral

Guns at 'em •, but finding they had an Englifh and
Dutch Convoy, that Defign happily fail'd of the

; 7or
ons i

and if you would have the Benefit of it,

011 muft bring your felves under the Conditions

t ic. Now there are Four Commiffioners na-

led, that you ought to furrender to ; but you

ave' not furrendered to any one of thefe, but to

Tolonel Bafs, and there is no fuch Man men-

ioned in this Proclamation.

Mr. Kncrpp. My Lord, and Gentlemen of the wifh'd-for Succefs.

ury, the Indictment fets forth, That the Pri- This Difappointment however did not difcou-

oner's at the Bar, on the Thirtieth of January, in rage him, but that he proceeded on for the Coaft

heNinthYear of his Majefty's Reign, tenLeagues of Malabar, where he knew the Trade was confi-

liftant from Culjheen, did Piratically feize and derable, and hoped his Advantage would be pro-

rob a certain Ship call'd, The Quedagh Merchant, portionable in the difturbing it; and there ac-

ind put the Men in fear of their Lives ; and the cordingly, for feveral Months, he committed

laid Ship, with her Apparel,Tackle, and Goods,

Jid then and there, upon the High Sea, take and

:arry away, againft the Peace of our Sovereign

Lord the King, his Crown and Dignity: To
ihl's Indictment they have pleaded, Not guilty:

If we prove it upon them, you mull find them

uilty.

Dr. Newton, Advocate for the Admiralty. My
Lord, and Gentlemen, the Prifoners at the Bar

many great Piracies and Robberies, taking the

Ships and Goods of the Indians and others at Sea,

Moors and Chrifians, and torturing cruelly their

Perfons, to difcover if any Thing had efcaped his

Hands; burning their Houfes, and killing, after

a barbarous manner, the Natives on the Shore ;

equally cruel, dreaded and hated both on the Land
and at Sea.

Thefe Criminal Attempts and Actions had ren-

Captain William Kidd, late Commander of the dered his Name (to the Difgrace and the Preju-

Jdventure Galley, and Nine other Mariners in the

fameVeffel, ftand indicted for felonioufly and pi-

ratically affaulting and taking a Ship, call'd The

Quedagh Merchant, on the High Sea near Cutfheen,

in the Eaft-Indies, about the Thirtieth of Janu-

ary, in the Ninth Year of his Majefty's Reign :

The Ship was confiderable for its Force and Bulk,

being about four hundred Tun ; and more con-

fiderable for its Lading, having on board to the

Value of many Thoufand Pounds.

This Captain Kidd, who thus acted the Pirate

himfelf, went from England in April, 1699, with a

Commiffion, dated the 26th of January preceed-

ing, to take and feize Pirates in the Indian Seas,

which were then very much and very dangeroufiy

infefted by them, to the great Hazard, and Lofs,

and Ruin of the Merchant.

The Ship carry'd thirty Guns, and there were

on board about eighty Men ; but the Captain

being come to New-Tork, in July 96, pretend-

ing, as indeed it was defign'd he fhould, and he

had undertaken to make that Defign good, that

he was going to Madagafcar (which was the known
and common Receptacle of the Pirates in thofe

Seas) to take Pirates, and free the Seas from thofe

Difturbers of the Commerce of Mankind ; fo

many came in to him, being invited by Articles

publickly fet up by him in that Place, that his

Number quickly encreas'd to one hundred and
fifty-five Men ; a Force fufficient, if he had
meant well, to have made him ufeful to the Pub-
lick ; and to prove as mifchievous, if hisDefigns

were otherwife : And what thofe were, will

quickly appear.

After calling in at feveral Places for Provifions,

and, among others, at Madagafcar, in July gy,
he fail'd to Bobs-Key, a fmall Ifland at the En-
trance of the Red-Sea, and a convenient Station

for the obferving what Veffels went from thence
to the Indies ; and now, inftead of taking Pirates,

he becomes one himfelf, and the greateft and the
worft of all. Here he ftaid three Weeks, in ex-

pectation of the Mocca Fleet, to make his Bene-
fit and his Fortune out of it ; for, whatever he
had before pretended, this was his real Defign,
and now fo polTefs'd his Mind, that he could not
refrain from declaring, and that often, to his

Vol. V.

dice of the Englifh Nation) too well known, and
defervedly detefted, in thofe remote Parts of the

World ; and he was now look'd upon as an Arch-
Pirate, and the common Enemy of Mankind ;

and accordingly two Portuguefe Men of War went
out in purfuit of him, and one met with him and
fought him for feveral Hours % but Kidd's For-
tune then referv'd him for another manner of
Trial.

Amongft the great Number of Veffels he took
on that Coaft, was the Ship he ftands indicted

for, The Quedagh Merchant , being then on a

trading Voyage from Bengal to Swat, the Com-
mander Englifh, Captain Wright, the Owners
Armenian Merchants, and others. He had taken

Moors before, but Moors and Chrifiians are all

alike to Pirates, they diftinguifh not Nations and
Religions.

Thofe on board theVeffel offer'd Thirty thou-

fand Rupees for her Ranfom, but the Ship was too

confiderable to be parted with, even for fo great

a Sum ; fo Kidd fold Goods out of her, on the

neighbouring Coaft, to the Value of Ten or
Twelve thoufand Pounds, out of which he took
whatever he could pretend to for Ammunition
and Provifions, with forty Shares for himfelf, and
the Remainder was difpofed of amongft the

Crew, and particularly thofe who are here indi-

cted with him, who accompanied him, who af-

fifted him throughout in all his Piracies, and who
now too fhare the Spoils and the Guilt with him.
With this Ship and another, and the Remain-

der of the Goods not fold on the Coaft, he fail'd

once more for Madagafcar, where he arrived in

the Beginning of May 98, and there again what
was left on board was divided according to the

fame Proportions, and amongft the fame Perfons

as before, each Mariner having about three Bales

to his Share.

Then the Jury,brought in their Verditt againjf

William Kidd, for Murder : AndDr. New-
ton proceeded.

It it not to be omitted, That at his Return to

Madagafcar, there came on board him fome Per-

fons from the Ship The Refolution, formerly the

Qj} 2 Mocca
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Mpcca Frigate (for the piratical feizing of which

Vefifel there have been formerly Trials and Con-

victions in this Place) of which Captain Culliford,

a notorious Pirate, now in Cuftody, and againft

whom two Bills have been found for Piracy, by

the Grand -Jury, was the Commander. Theyac
firft feem'd to be afraid of Kidd, but without any

Ground ; as his former Actions had demonftrated,

and the Sequel fhewed : They, who were har-

den'd Pirates, and long inured toVillanies, could

fcarce think that any Man could fo betray the

Truft and Confidence the Publick had placed in

him, and faid, They heard he was come to take

and hang them •, but Captain Kidd affur'd them,

that he had no fuch Defign, and that he had ra-

ther his Soul fhould broil in Hell, than do them
any Harm ; bid them not be afraid, and fwore

he would be true to them ; and here, indeed, he

did not break his Word. This was his Way of

being true to his Truft, and making good the

Ends of his Commiffion, in acting with the grea-

ter! Treachery, and the greateft Falfenefs, that

ever Man did : And, to make all that has been

reprefented of him true, Captain Kidd and Cap-
tain Culliford went on board, treated, and prefen-

ted each other ; and, inftead of taking Culliford,

as it was his Duty to have done, and his Force

was fufficient to have perform'd it, he gave him
Money and Ammunition, two Great Guns and
Shot, and other Neceffaries to fit him out to Sea,

that he might be in a Condition the better to take

and feize other innocent Perfons.

His own Ship he now left, and went on board
the Quedagh Merchant ; feveral of his Men then

went from him, but not the Prifoners, they were
all along Well-wilhers and Affiftants to him,

fought for him, divided the Plunder with him,
and are now come to be try'd with him.

This, Gentlemen, is the Crime he is indicted

for, Piracy, the growing Trouble, Difturbance,

and Mifchief of the Trading World, and the

peaceable Part of Mankind, the Scandal and Re-
proach of the European Nations, and the Chrifti-

an Name (I wifh I could not fay, that the Kidds
and the. Averys had not made it more particularly

fo of the Englijh) amongft Mahometans and Pa-
gans, in the extremeft Parts of the Earth ; which
turns not only to the Difadvantage of the imme-
diate Sufferers, but of all fuch as traffick in thofe

Countries, whether Companies or fingle Mer-
chants, who are to fuffer for the Misfortunes of
others, with whom, it may be, they have no
Dealings, and for the Villainies of fuch, whom
they and all Mankind equally and juftly deteit

and abhor.

This is the Perfon that ftands indicated at that

Bar, than whom no one in this Age has done
more Mifchief, in this word kind of Mifchief; or

has occafioned greater Confufion and Diforder,

attended with all the Circumftances of Cruelty
and Falfhood, and a Complication of all manner
of 111.

If therefore thefe Facts fhall be prov'd upon
him, you will then, Gentlemen, in finding him
guilty, do Juftice to the injured World, the

Englijh Nation (our common Country) whofe In-

tereft and Welfare fo much depend on the En-
creafe and Security of Trade ; and,, laftly, to

your felves, whom the Law has made Judges of
the Faft.

Mr. Soil. Gen. My Lord, and Gentlemen of

the Jury, I am of Council for the King, agair

the Prifoners at the Bar, in this Cafe, with t

Doctor that has open'd the Matter from the B
ginning. Thefe Prifoners at the Bar went o
with Commiffions for good Purpofes, tho' th<

made ufe of them to very bad ones. Gentlerni

of the Jury, I muft tell you, The Charge upc

which you are to enquire, is only upon a certa

Ship, call'd The §>uedagh Merchant, and to rh;

we fhall apply our Evidence. What was tak
in her has been open'd already : All we will c

now, is to call our Witnefles, and make our
i

your Satisfaction, the Things charg'd upon then

Mr. Coniers. My Lord, we fhall prove th

Charge by the Perfons that were Evidence before^

Robert Bradinham, and Jofeph Palmer : They wer
out with Captain Kidd in his Voyage, and he be'

gan it in April, 1696. I believe 'twill be nece

:

fary,that they give fome Account before this Pi

racy was committed, which was not, in Time
till February, 1697. They will give you an Ac!
count of fome Plunders that happen'd before thi;

and then of the taking of this Ship, and the di

viding it amongft them.

Mr. J. Powel, When went they out?
Mr. Coniers. They began theirVoyage in April

1696, and took thisShip in February, 1697. The
did, all along that Voyage, commit feveral Plun
ders on feveral Ships they thought a Prey : Thei :

Defign was, not to take Pirates, but to take wha
they could get out of any Ships, Friends or Ene
mies •, for in this Ship, The £>uedagh Merchant

which was a Moorijh Ship, there were fevera

Armenians ; and they offered them a great Surr

of Money to redeem the Ship, but they refus'c

it ; and they difpofed of the Goods, and dividec

the Money ; and for the Proof of that, we wil

call Mr. Bradinham.

Mr. J. Powel. I underftand, that he had i

Commiffion ; therefore if any one has a Commif-
fion, and he adits according to it, he is not a Pi-

rate ; but if he take a Commiffion for a Colour

that he may be a Pirate, it will be bad indeed

And therefore, if you can prove, that he was 3

Pirate all along, this will be a great Evidence

againft him.

Mr. Coniers. My Lord, we will prove that; fo

that the Commifiion was but a Colour. Mr,

Bradinham, pray give my Lord and the Jury an

Account when you began your Voyage, and your

Proceedings afterwards.

Bradinham. Sometime in theYean 69 6, about

the Beginning of May, I and others were with

Captain Kidd ; and we fail'd from Plymouth, de-

figning for New-York ; and in the Way we met

with a French Banker, and took her.

Mr. Coniers. Tell the Court what Ship it was

you went in, and with whom.
Bradinham. We went with Captain Kidd, in the

Adventure Galley.

Mr. Coniers. What Number of Men had you

when you went firft out ?

Bradinham. About feventy or eighty Men.
Mr. Coniers. What Force of Guns had you ?

Bradinham. We had thirty Guns.

Mr. Coniers. In what Office was Captain Kidd

in the Ship ?

Bradinham. He was the Commander of her.

Mr. Coniers. Now tell my Lord and the Jury

what Time you left England, and how you pro-

ceeded.

Bradinham.
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Bradinbam. In May, 1696, we left Plymouth,

and went to New-Tork, and in the Way met with

z French Ship, and took her : And when we came

to New-Tork, Captain Kidd put up Articles,That

if any Men would enter themfelves on board his

Ship, they mould have their Shares ofwhat mould

be taken ; and he himfelf Was to have Forty

Shares.

Mr. Comers. What Number of Men did he get

after thefe Articles were publihYd ?

Bradinbam. He carried from New-Tork an

Hundred and fifty-five Men.

Mr. Comers. Whither did he fail then ?

Bradinbam. To the Madera ,

si
from thence to

Bonavis, from thence to St.. Jago, from thence to

Madagascar, from thence to Joanna, from thence

to Mahala, from Mahala to Joanna again, and

from thence to the Red-Sea ; and there we waited

for the Mocca Fleet : They paiTed us one Night,

and we purfued them, and went among them,

but he found they were too ftrong for him, and

was fain to leave them.
_

.

Mr. Cowper. How long did you lie in wait for

that Fleet ?

Bradinbam. A Fortnight or three Weeks.

Mr. Cowper. Did he exprefs himfelf fo, That

he did lie in wait for that Fleet ?

Bradinbam. Yes ; he faid, that he did defign

to make a Voyage out of them.

Mr. Cowper. Did he not lie in wait for any

French Effefts in that Fleet ?

Bradinbam. No, only for the Moorifi Fleet.
.

Mr. Copper.What do you mean by the Moorijh

Fleet ?

Bradinbam. The Natives of India, the Maho-

metans.

Mr. Cowper. Where did you lie in wait for

that Fleet ?

Bradinbam. In trie Red- Sea.

Mr. Cowper. In the Mouth of it?

Bradinbam. Yes.

Mr. Cowper. Is it a fit Place for that Pur-

pofe?

Bradinbam Several Sail of Ships may lie there.

Mr. Cowper. Did you expect them ?

Bradinbam. Yes ; Captain Kidd waited for

them.

Mr. Coniers. How long did you flay there ?

Bradinbam. About a Fortnight.

Mr. Coniers. Did you do any thing in that time

to get Intelligence ?

Bradinbam. Captain Kidd fent his Boat three

times to Mocca, to fee if they could make any
Difcovery ; and the two firft times they could

make none ; but the third time they brought
word the Ships were ready to fail ; and accord-

ingly they came, and we failed after them, and
fell in with them, and Captain Kidd fired at

them.

Mr. Cowper. You fay, he fent his Boat three

times for Intelligence : Can you remember what
Anfwer they brought ?

Bradinbam. The two firft times they brought
no Intelligence •, but the third time they brought
Word, that fourteen or fifteen Ships were ready

to fail.

Mr. Coniers. What Colours did they fay they

had ?

Bradinbam. I cannot tell that. When Captain
Kidd had fetched them up, he found they were
under Convoy, and fo he left them : And then
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he was going to the Coaft of Malabar, and by
the Way met with Capt. Parker.

Mr. J. Powel. Did they fire any Guns at the

Mocca Fleet ? ...
Bradinbam. Yes; Capt. Kidd fired divers Guns

at them.

Mr. Coniers. After fuch time as you left the

Mocca Fleet,what happen'd after that ? Recoiled:
your felf.

Bradinbam. We took a Ship, that Capt. Parker
was Commander of, between Carawar and the
Red- Sea.

,

.
Mr. Coniers. What Ship was this that Captain

Parker was Commander of .?

Bradinbam. A Moorijh Ship,' fhe came from
Bombay, and Capt. Parker was the Mafter.

Mr. Coniers. What did you take from this

Ship ?

Bradinbam. Capt. Kidd took out Parker, and a
Portuguefe for a Linguifter.

Mr. Coniers. A Linguifter, What do you mean
by that ?

,

Bradinbam. An Interpreter ; he took out of
her a Bale of Coffee, a Bale of Pepper, about
twenty Pieces of Arabian Gold , and ordered
fome Men to be taken and hoifted up by their

Arms, and drub'd with a naked Cutlace.

Mr. Coniers. Why did he do that ?

Bradinbam. That they might confefs what Mo-
ney they had.

Mr. Coniers. Were thofe Frenchmen that were
thus ufed ?

Bradinbam. No,1 they were Moors.

Mr. Coniers. Was there any Demand made of
thofe Men, Capt. Parker, and the Portuguefe ?

Bradinbam. Yes ; the Englijh Factory fent for

this Parker and the Portuguefe, and he deny'd that

he had any fuch Perfons on board, for he kept
them in a Hole.

Mr. Coniers. Do you know any Thing more?
Bradinbam. Then he went to Sea, and that

Night he met with a Portuguefe Man of War ;

the next Morning he came up with her, and the

Portuguefe firft fired at Captain Kidd, and he at
him again j they fought four or five Hours. Capt.

Kidd had ten Men wounded.
Mr. Coniers. So that there was nothing more

than Fighting ?

Eradingham. No.
Mr. Coniers. Go on. What did you do next ?

Bradinbam. We went to the Coaft of Mala-
bar.

Mr. Coniers. What did you go thither for ?

Bradinbam. We went to one of the Malabar
Iflands for Wood and Water, and Captain Kidd

wenta-fhore, and feveral of his Men, and plun-

dered feveral Boats, and burnt feveral Houfes,

and ordered one of the Natives to be ty'd to a

Tree, and one of his Men to fhoot him«
Mr. Coniers. Pray go on : What was the Rea-

fon of his fhooting this Indian ?

Bradinbam. One of his Men, that was his

Cooper, had been a-fhore, and fome of the Na-
tives had cut this Man's Throat, and that was

the Reafon he ordered his Men to ferve this

Man fo.

Mr. Coniers. Pray go on, and give an Account-

of what afterwards.

Bradingbam. Then we came back again to the

Malabar Coaft, and cruifed ; and in OtJober he

killed his Gunner, William Moore.

Mr-
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Mr. Corners. Tell what happened next after

that.

Mr. Cowper. Was this the Otlober next after

he left England, or the Year following ?

Bradinham. It was in Otlober, i6gj.

Mr. Coniers. Well, go on.

Bradinham. Some time in November he took a

Moorijh Ship belonging to Sural ; there were two
Dutchmen belonging to her, the reft were Moors.

Captain Kidd chafed this Ship under French Co-
lours •, and when the Dutchman faw that, he put
out French Colours too. And Captain Kidd came
up with them, and commanded them on board ;

and he ordered a Frenchman to come upon Deck,
and to pretend himfelf Captain : And fo this

Commander comes aboard, and comes to this

Movfieur Le Roy that was to pafs for the Cap-
tain, and he fhews him a Paper, and faid it was
a French Pafs. And Captain Kidd faid, By God,

Have I catch''d you ? You are a free Prize to

England. We took two Horfes, fome Quilts,

&c. and the Ship he carried to Madagafcar. In

December he took a Moorijh Ketch ; fhe was taken

by the Boat j we had one Man wounded in taking
of" her.

Mr. ConierS. When was this done ?

Bradinham. In December, 1697.
Mr. Coniers. What, did you plunder then ?

Bradinham. Our People took theVeffel afhore,

and Captain Kidd took out of her thirty Tubs of
Sugar, a Bale of Coffee, &c. and then he order'd

the VefTel to be turned a- drift.

Mr. Corners. What followed in January ?

Bradinham. January the 20th, Captain Kidd
took a Portuguefe that came from Bengal : He
took out of her two Chefts of Opium, fome Eaft-
India Goods, and Bags of Rice, &c.
Mr. Coniers. How long did you keep this Ship?
Bradinham. He kept this Portuguefe Ship about

feven Days •, he took out of her fome 'Butter,

Wax, and Eafi-India Goods : He -kept her till he
was chafed by feven or eight Sail of Dutch, and
then he left her.

Mr. Coniers. My Lord, now we are come
to that on which the Indictment is founded.

Mr. Bradinham, give a particular Account of that.

Bradinham. Some time in January, Captain
Kidd took the Quedagh Merchant \ he gave her
chafe under French Colours : Hi came up with
her, and commanded the MafteV aboard ; and
there came an old Frenchman in the Boat; and
after he had been aboard awhile, he told Captain
Kidd he was not the Captain, but the Gunner ;

and Captain Kidd fent for his Captain on board
his- Ship.

Mr. Coniers. Who was that ?

Bradinham. Mr. Wright.
- Mr. Coniers. What Countryman was he ?

Bradinham. An Englifhman. He was fentfor
aboard, and he came ; and Captain Kidd told

him, he was his Prifoner ; and he ordered his

Men to go aboard, and take Poffeffion of the
Ship, and difppfed of the Goods on that Coaft, to

the Value of Seven or Eight thoufand Pounds,
Mr. Coniers. What Perfons Were aboard her ?

Bradinham. There was Captain Wright, and
two Dutchmen, and a Frenchman, and fomt Arme-
nians, arid the reft Moors.

Mr. Coniers. Did thefe Armenians make any
Offer of any Money for their Ranfom ?

'..

Bradinham. Captain Kidd told them, they
fhould be ranfomed, if they made an Offer that

he liked of-, fo they offered himTwenty thoufand
Rupees. He told them, that was but a fmall Par-
cel of Money, and the Cargo was worth a great

deal more.

Mr. Coniers. Who did the Cargo belong to ?

Bradinham. To thofe Armenians, as I was in*

form'd by Captain Wright.

Mr. Coniers. What did he do with them ?

Bradinham. He difpofed of fome of them on
the Coaft of India.

Mr. Coniers. What did he do with the Proceed
of the Goods he fold ?

Bradinham. He fhared the Money.
Mr. Coniers. Had thefe Men (the other Pri-

foners) any of the Shares ?

Bradinham. Yes, all of them. You were a
Half-fhare Man, and you a Half-fhare Man,
{pointing at two of them )

Mr. Coniers. Mr. Bradinham, you fay Captain

Wright came aboard Kidd's Ship.

Bradinham. Yes.

Mr. Coniers. Did he difcourfe with him ?

Bradinham. I was not with him, for he kept
his Cabin to himfelf.

Mr. Coniers. But you are fure he came aboard ?

Bradinham. Yes.

Mr. Coniers. And he was an Englifhman ?

Bradinham. Yes.

Mr. Coniers. How did Captain Kidd behave him-

felf to the Ships or Boats there ?

Bradinham. He boarded feveral Ships, and took

out of them what was for his Turn.

Mr. Coniers. How did he ufe thofe that he

traded with ?

Bradinham. Some of them came aboard feveral

times, and he traded with them : But fome of

them came aboard when he was going away, and

he plundered them, and fent them afhore with-

out any Goods.

Mr. Coniers. What Countrymen were thofe he

ferved thus ?

Bradinham. Mahometans : They had dealt with

him before confiderably.

Mr. Coniers. How much did he take from

them ?

Bradinham. About Five Hundred Pieces of

Eight.

Mr. Coniers. How do you know that ?

Bradinham. I faw it told afterwards. We went

to Madagafcar afterwards, and by the Way met

with a Moorijh Ship, and took out of her feveral

Cafks of Butter, and other Things.

Mr. Cowper. What were the Crew of this

Ship ?

Mr. J. Powel. They are indicted for the Que-

dagh Merchant. Were all the Prifoners in that

Adion ? You have given an Hiftorical Account-

from the Beginning, that he was a meer Plun-

derer : But now you are to come to the 9%ue-

dagh, for which they are indicted ; go not be-

yond it.

Mr. Coniers. Look on the feveral Prifoners at'

the Bar, and tell whether any of the Prifoners

were at the Taking of the Quedagh Merchant.

. CI. ofArr. Was William Kidd there at theTime

the Ship was taken ?

Bradinham.
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Bradinham. Yes.

CI. of An. Was Nicholas Churchill there ?

Bradinham. Yes.

CI. of Arr. Do you know James Howe ?

he there ?

Bradinham. Yes.

CI. of An. Had he a Share ?

Bradinham. Yes.

C7. <?/^rr. Had Robert Lamley a Share ?

Bradinham. Yes : He was a Servant, and had

but half a Share of the Money, and a whole

Share of the Goods.

CI. ofArr. William Jenkins, was he there, and

had a Share ?

Bradinham. Yes.

CI. ofArr. Gabriel Loffe, did you know what

he had ?

Bradinham. He had half a Share of the Mo-

ney, and a whole Share of the Goods.

CI. of Arr. Hugh Parrot, what had he ?

Bradinham. Haifa Share.

CI. of Arr. Had Richard Barlicorn a Share ?

Bradinham. He had half a Share of Money,

and a whole Share of Goods.

CI. of Arr. Had Abel Owens any ?

Bradinham. He had half a Share.

Abel Owens. Had I any of it ?

Bradinham. You had it : You took it.

CI. ofArr. What had Darby Mullins ?

Bradinham. He had half a Share of the Mo-

ney, and a whole Share of the Goods.

Mr. Corners. Now we have fully proved this

as to the ^uedagh Merchant.

Dr. Newton. When you came to Madagafcar,

what was done there ?

Bradinham. There came a Canoo to us with

fome Englijh Men in her •, they were formerly ac-

quainted with Captain Kidd, and they told him,

they had heard that he was come to take them,

and hang them.

Dr Newton. Who were they ?

Bradinham. They belong'd to the Moco Frigate.

Mr. Coniers. Give a particular Account of that

Matter.

Bradinham. When we came to Madagafcar, there

came a Canoo off to us.

Mr. Coniers. From whom ?

Bradinham. From the Moco Frigate, Captain

Culliford was the Commander ; and there were

fome white Men in her, that had formerly been

acquainted with Captain Kidd ; they heard that

he was come to take them, and hang them. He
told them it was no fuch thing, for he was as bad

as they.

Mr. Coniers. Were they thought to be Pirates ?

Bradinham. They were fo.

Mr. Coniers. What was it that Captain Kidd

faid?

Bradinham. He allured them it was no fuch

thing •, and afterwards went aboard with them,

and fwore to be true to them ; and he took a

Cup of Bomboe, and fwore to be true to them,

and affift them •, and he aflifted this Captain Cul-

liford with Guns, and an Anchor, to fit him to

Sea again.

L. C. B. Ward. How came you to know all

this ? Was you aboard then ?

Bradinham. I was aboard then, and I heard the

Words.
Dr. Newton. Were any of the Goods divided

at Madagafcar ?
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Bradinham. Yes.

Mr. Coniers. Now look on the Prifoners again

;

You fay, after he met with this Captain Culliford,

you went and had a Divifion made ; pray give
an Account of it.

Bradinham. When we came to Madagafcar:,

Captain Kidd ordered the Goods to be carried

afhore, and fhared > and he had forty Shares
himfelf.

CI. of Arr. Had Nicholas Churchill a Share?
Bradinham. Yes.

CI. of Arr. Had James Howe a Share ?

Bradinham. Yes.

CI. of Arr. Had Robert Lamley a Share ?

Bradinham. Yes.

CI. of Arr. Had William Jenkins a Share ?

Bradinham. Yes.

CI. of Arr. Had Gabriel Loffe a Share ?

Bradinham. Yes.

CI. of Arr. Had Hugh Parrot a Share ?

Bradinham. Yes.

CI. of Arr. Had Richard Barlicorn a Share ?

Bradinham. Yes.

CI. ofArr. Had Abel Owens a Share ?

Bradinham. Yes.

CI. of Arr. Had Darby Mullins a Share?

Bradinham. Yes.

CI. of Arr. So that you fay, every one of the

Prifoners at the Bar had a Share.

Bradinham Yes.

Mr. Coniers. What became afterwards of the
Adventure Galley ?

Bradinham. She was fo leaky, that fhe had two
Pumps going ; and when fhe came to more*
they left her, becaufe fhe was not fit to go to

Sea again : And fo Captain Kidd went aboard the
Scuddee,Merchant, and defigned to make a Man
of War of her/

Mr. Coniers. What is that Scuddee Merchant ?
Do you mean the Quedagh Merchant ?

Bradinham Yes.

L. C. B. Ward. What became of that Ship
afterwards ?

Bradinham. I left him at Madagafcar, after the

Money and Goods were divided ; and can give
;

no Account afterwards.

Dr. Newton. But you fay, Capt.. Kidd went
aboard the <f>)uedagh.

Bradinham. Yes.

Mr. Coniers. My Lord, we have done as to
this Witnefs •, if they will afk any Thing they
may.

CI. ofArr. Will any of you afk him any Que-
ftions ?

Kidd. He fays, when he went out firft from
England, he went out of Plymouth in May, which
he did not ; for we went in April, therefore this

is a Contradiction.

L. C. B. Ward. Mr. Kidd, if you will afk

him any Queftions, you may. Do you defire

he mould be pofitive when you went from Ply-

mouth ?

Bradinham. It was about the Firft of May, my
Lord.

L. C. B. Ward. What Year?
Bradinham. In the Year 1696.
CI. of Arr. Nicholas Chur-chill, will you afk him

any Queftions?

Churchill. I would have went afhore at Cara-
war, but the Captain would not let me.

L. C. B. Ward. It is proved, that you was at

the
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the taking of the Quedagh Merchant, and divid-

ing the Goods.

Churchill. Yes, my Lord •, but I could not help

it •, I was forced to do what the Captain ordered

me.
CI ofArr. "James Howe, will you afk him any

Queftions ?

James Howe. Plave not I obeyed my Captain

in all his Commands ?

L. C. B. Ward. There is no doubt made of

that. If any of you will afk him any Queftions,

you may.
Kidd. Did you not fee any French PafTes aboard

the Quedagh Merchant ?

Bradinham. You told me you had French Paf-

les ; I never did fee them.

Kidd. Did you never declare this to any body,
that you faw thefe French PafTes ?

Bradinham. No, I never did fee any ; but I

only faid, I heard you fay you had them.

Churchill. Had I any Share ?

Bradinham. Yes.

Churchill. How will you prove that ?

Jenkins. My Lord, I afk him, Whether I was
not a Servant ?

L. C. B. Ward. Afk the Witnefs what Que-
ftions you will.

Bradinham. My Lord, he was a Servant.

L. C. B. Ward. Who was he Servant to ?

Bradinham. To George Bullen.

Jenkins. My Lord, I beg you will examinemy
Indenture, for I have it in my Pocket; I had no-

thing aboard that Ship, but what my Mafter had.

Bradinham. But you had a Share of the Goods:

I cannot tell whether your Mafter had it after-

wards.

CI. ofArr. Gabriel Loffe, have you any Quefti-

on to afk him ?

Gab. Loffe. I have nothing to fay to him, but

to afk him, Whether I did ever difobey my
Captain's Commands, or was any ways mutinous

on board the Ship?

Bradinham. No, I cannot fay you did.

CI. ofArr. Hugh Parrot, do you afk him any
Queftions ?

Parrot. No.
CI. ofArr. Richard Barlicorn, do you afk him

any more Queftions ?

Barlicorn. I afk him, Whether I was not the

Captain's Servant ?

L. C. B. Ward. Yes, he fays you was.

CI. ofArr. Abel Owens, will you afk him any
Queftions ?

Owens. I have nothing to fay •, but depend
upon the King's Proclamation.

CI. of Arr. Darby Mullins, have you any Que-
ftions to afk him ?

Mullins. My Lord, he knows I had nothing

but what Captain Kidd was pleafed to give me.
L. C. B. Ward. Was he a Servant to Captain

Kidd, or no ?

Bradinham. He had a half Share of Money,
and a whole Share of Goods.

Mr. J. Powel. What was the Reafon fome had
whole Shares, and fome half Shares ?

Bradinham. Some were able Seamen, and fome
Landmen or Servants. There were in all one
hundred and fixty Shares, whereof Capt. Kidd had
forty ; and fome of the Men had whole Shares,

and fome only half Shares.

Mr. Cowper. You told us at firft, that in your
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Paffage to New-Tork, you took a French Banker,
and that he condemned her at New-Tork.

Bradinham. Yes.

Mr. Cowper. Did he offer to carry any other
Ships he took, to be condemned ?

Bradinham. No, Sir, never.

Mr. Coniers. Call Jofeph Palmer. {Who appeared.)
Mr. Palmer, give my Lord, and the Jury, an Ac-
count, whether you were one of the Men that
went with Capt. Kidd in the Adventure-Galley.

Palmer. Yes, I was.

Mr. Coniers. Then give an Account when
left England ; and of your Proceedings
Voyage.

Palmer. About the Laft of April, or the Begin-
ning of May, 1696, we went out of Plymouth to

New-Tork, and by the Way took a French Banker.
And in July we came to New-Tork. About the
6th of February we went to Maderas.

Mr. Coniers. When you were at New Tor•£, was
there any Publication of any Thing, to invite

Men to come in to Captain Kidd ?

Palmer. Yes, there were Articles fet up for Men
to come aboard Captain Kidd's Ship : He was to

have forty Shares for his Ship, and every Man
was to have a Share ; and they were to give him
fix Pounds a Man for their Arms.

Mr. Coniers. How many Men was his Com-
plement ?

Palmer. When we came from New-Tork, he
had between one hundred and fifty and one hun-
dred and fixty Men.

Mr. Coniers. Give an Account what you did
after this : Whither did you go then ?

Palmer. We went from New-2"ork to Maderas,
and from thence to Bonavift, and there we took
in Salt ; and from thence we went to St.Jago, and
there we bought Provifions j and from thence
we went to Madagafcar. When we were not far

from the Cape of Good Hope, he met with Capt.
Warren, with three Sail of Men of War befides

himfelf ; there was the Tyger, and the Kingfifher,
and another Ship ; and Capt. Kidd kept them
Company about three or four Days, and after

that went to Madagafcar, and fome time in Febru-
ary arrived there ; and there we watered and vi-

ctualled. We came to Malabar about the Firft of
June. Then we went to Joanna, and from thence
to Mahala ; and from thence to Joanna again :

And then we met with fome Indian Merchants \

fo we watered the Ship there, and did them no
Harm : And from thence we went to Mahala,
where Captain Kidd graved his Ship. We had a

great Sicknefs in the Ship, and fometimes we
loft four or five Men in a Day. And afterwards
we went to Joanna again, and there came aboard
feveral French Men and feveral Englifh Men that

had loft their Ship. Thofe French Men lent

Captain Kidd fome Money to mend his Ship.

And after this, we came to a Place called Mob-
bee, in the Red-Sea, and took in Water, and
Guinea Corn, that he took from the Natives : And
from thence we went to Babs-Key.

Mr. Coniers. What Time was it that you came
to that Babs-Key ?

Palmer. In July, 169J.
Mr. Coniers. Now pray tell us what pafled there?

Palmer. When Capt. Kidd came to Babs-Key,

he ftay'd there about three Weeks.
Mr. Coniers. Why did you ftay there ? Tell us

the Reafon of if.

Palmer.
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Palmer. I heard him lay, Come Boys, I will

make Money enough out of that Fleet.

Mr. Colliers. Out of what Fleet ?

Palmer. T\\zMocca Fleet. When we came to

the Key, he ordered fome-of his Men to look out

as Spies. He fent his Boat three times to make

a Difcovery, and he gave them Orders, either to

take a Prifoner, or to get an Account what Ships

lay there. And the Boat went twice, and brought

r.o News ; but the third time they brought Word,

that there were fourteen or fifteen Ships lying

there ready to fail ; fome of them had Englijh

Colours, fome Dutch Colours, and fome Moor-

ijh Colours ; and there was a great Ship with red

Colours, with her Fore- top-fail loofe, ready to

fail. And Captain Kidd ordered his Men to

take Care thefe Ships did not pafs by in the

Night.

Mr. Corners. You fay, he order'd his Men to

watch this Fleet: How did he order them?

Palmer. He order'd them by a I ^ft in their

Turns, to look out for the coming of this Fleet

:

And fo after four or five Days the Fleet came

down in an Evening, about the 14th or 15th of

Augnft: The next Morning Captain Kidd went

after them, and he fell into the Midft of the

Fleet, and there was a Butch Convoy, and an

Englijh one among them. He went into the

Midft of the Fleet, and fired a Gun after a

Moorifi Ship, and the two Men of War fired at

us, but did no Harm, for they did not reach us.

So we left the Fleet, and from thence went to

Carawar.

Mr. Corners. Tell what paffed there.

Palmer. Then we met with a fmall Veffel be-

longing to Aden.

Mr. Corners. What Country did it belong to ?

Palmer. Black People, only there was one "Tho-

mas Parker, and a Portuguese^ Don Antonio, on
Board.

Mr. Corners. Was he the Commander of the

Ship?

Palmer. I cannot tell.

Mr. Corners. What did Captain Kidd do with

this Ship ?

Palmer. He took this Parker for a Pilot, and
the Portuguese for Linguifter.

Mr. Coniers. What do you mean by that Word
Linguifter ?

Palmer. An Interpreter, to fpeak Spanijh and

Portuguese.

Mr. Coniers. Did he take any Thing out of the

Ship befides the Men ?

Palmer. He took a Bale of Pepper, and aBale
of Coffee, and let the Ship go. But after this

we went to Carawar.
Mr. Coniers. Before you let the Ship go, how

were the Men ufed by him ?

Palmer. He ordered fome of the Men to be
hoifted up by their Arms, and drubb'd with a
naked Cutlafs: They were laid with their Hands
backward.

Mr. Coniers. When they were hoifted up, give
an Account how they were ufed, and for what
Reafon.

Palmer. They were beat with a naked Cutlafs,
to make them difcover what Money was aboard.
Mr. Coniers. What was the next Thing?
Palmer. He took out this Parker for a Pilot,and

Antonio, the Portuguese, for a Linguifter. I heard
there was Money taken, but I did not fee it.
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Mr. Coniers. What did he do with thofe Men ?

Palmer. He kept them as the other Men were
kept.

Mr. Coniers. Was there any Demand made of
thefe Men?

Palmer. When we came to Carawar, the Facto-

ry demanded them, and he denied them.

Mr. Comers. What Factory is this ?

Palmer. An EngliJIj Factory. There were one
Harvey and Mafon came to demand thefe Men.

Mr. Coniers. And what faid Captain Kidd to

them ?

Palmer. Hedeny'd that he had anyfuchMen*
and he kept them in the Hold, I believe, a

Week. Several of his Men, would have left him
if they could.

Mr. Coniers. What did he do after this?

Palmer. He put to Sea, and met with a Portu*

gueseM&n of War, and fought her : He engaged

her five or fix Hours, and afterwards left her, and

then he bought fome Hogs of the Natives. Af-

ter -he went from this Carawar, he went to Porto,

and took in fome Hogs there. And then went

to the Ifiand of Malabar, and watered his Shipj

and his Cooper wentafhore, and the Natives cut

his Throat. And after this Capt. Kidd fent fome

Men afhore, and order'd them, that if they

mould meet any of the Natives, they fhould kill

'em, and plunder 'em.

Mr. Coniers. Go on, Sir.

Palmer. After that they went to the Coaft of

Malabar again, and in November met with a Ship,

and took her : One Schipper M'tchel was the

Commander •, fhe was a Mocrijh Ship.

Mr. Coniers. What became of her ?

Palmer. Capt Kidd carried her :o Madagafcar.

Mr. Comers. What Goods were in her?

Palmer. There were two Horfes, and ten Bales

of Cotton, that he fold to the Natives.

Mr. Coniers. Did he fend for any aboard at this

Time ?

Palmer. There was a Frenchman that was to

pretend himfelf the Captain. He took her under

French Colours, and haled her in French ; and this

Monfieur le Roy was to pafs for Captain, and he

fhewed his French Pafs, and—

—

Mr. Coniers. Give an Account ofhis perfonating

the Captain. Who order'd him fo to do?

Palmer. Capt. Kidd order'd him fo to do ; and

they haled him in French, and he came aboard,

and he had a French Pafs. And then Capt. Kidd

told him, he was Captain.

Mr. Coniers. And he took the Ship ?

Palmer. Yes, the Cotton and Horfes, and fold

them afterwards.

Mr. Coniers. Whither went you next ?

Palmer. We coafted about the Coaft of Ma-
labar.

Mr. Coniers. Did you meet with any Boats

there ?

Palmer. Yes, feveral.

Mr. Coniers. What did you do with them?

Palmer. Capt. Kiddrobbd and plunder'd them,

and turned them adrift again.

Mr. Coniers. What was the next Thing you

did?

Palmer. About the Firft of January we met

with a Portuguese Ship.

Mr. Coniers. Where ?

Palmer. On the fame Coaft we took her.

Mr. Coniers. Whatdid you do with that Ship?

R r Palmer,
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Palmer. He kept her a Week, and took out

two Chefts of Indian Goods, and thirty Jars of

Butter, and a Tun of Wax, and half a Tun of

Iron, and an hundred Bags of Rice.

Mr. Coniers. Did you take thofe Goods you
mentioned ?

Palmer. Yes, and carried them aboard the Ad-

venture Galley.

Mr. Comers. What was the next Ship you met

with ?

Palmer. The Quedagh Merchant.

~L.C. B.Ward. Be very plain and particular in

this, and how fhe was taken ; for this is the Ship

in the Indictment, and for taking which the Pri-

foners are tried.

Palmer. About the Laft of January me was ta-

ken : I was not then aboard the Galley, for then

I was aboard the November, and was ordered to

get Water. After three or four Days I went

aboard ; but I was not aboard at the Time fhe

was taken. About three or four Days after, I

faw her, and Capt. Kidd was aboard ; and I be-

lieve there were taken out of her Goods to theVa-

lueof ten or twelve Thoufand Pounds; which
were fold, fome before they were putafhore, and

fome after.

Mr. Coniers. To whom were they fold ?

Palmer. To the Banians. Capt. Kidd kept the

Seamen to help to fail the Ships.

L. C. B. Ward. What became of the Money
the Goods were fold for ?

Palmer. It was fhared.

L. C. B. Ward. What Share had the Cap-

tain ?

Palmer. He had forty Shares.

CI. ofArr. What Share had William Kidd?

Palmer. He had forty Shares.

Cl.ofArr. In Goods, or Money?
Palmer. In both Goods and Money.
CI. of Arr. Look upon Nieh. Churchill j what

had he ?

Palmer. He had near two Hundred Pounds of

each, which was a Man's Share.

CI. of Arr. Look upon James Howe ; Had he

any Share ?

Palmer. Yes, a whole Share.

CI. of Arr. Had Robert Lamley any Share ?

Palmer. He had half a Share of the Money,
and a whole Share of the Goods.

CI. of Arr. William Jenkins, Had he any

Share?

Palmer. He had half a Share of the Money,
and a whole Share of the Goods.

CI. of Arr. Had Gabriel Loffe any Share ?

Palmer. He had half a Share of the Money,
and a whole Share of the Goods.

Mr. Coniers. Why had they no more ?

Palmer. They were Land-men.
CI. of Arr. Hugh Parrot, Had he any ?

Palmer. He had a whole Share.

CI. of Arr. Had Richard Barlicom any

Share ?

Palmer. He had half a Share.

Cl.ofArr. Had Abel Owens any ?

Palmer. He had a whole Share.

CI. of Arr. Had Darby Mullins any Share ?

Palmer. He had a whole Share.

Mr. Coniers. What became of the reft of the

Goods.

Palmer. They were carried to Madagafcdr.

13Will.n1.
Mr. Coniers. Who ordered the Goods to be

hoifted out and fhared? Who ordered that?
Palmer. At the Beginning I was not there.

Mr. Coniers. Who ordered it ?

Palmer. Capt. Kidd : And moft of the Good;
were afhore before I came back ; and before 1

came back, he had hisShare, and moft ofthe reft.
|

Mr. Coniers. How many of thePrifonersatth
Bar had their Share of the Goods ?

Palmer. All thefe Men.
CI. of Arr. Whofe Shares were divided to them

before you went away ?

Palmer. None ; but only they were prepared!
in order to be divided.

L. C. B. Ward. Did you hear any of them fay,

they had any Shares.

Palmer. Yes, Hugh Parrot, and Gabriel Loffe\
CI. of Arr. What fay you to William Kidd ?

Did he own he had any Share ?

Palmer. No.
CI. of Arr. Did you hear Nicholas Churchill fay

he had any ?

Palmer. No, I did not; I cannot fay, I heard
them fay fo.

Cl.ofArr. Did you hear Gabriel Loffe and Hugh
Parrot fay, they had any Shares ?

Palmer. Yes, I heard them fay fo.

Mr. Coniers. Whither did you proceed next ?

Palmer. We left Capt. Kidd there ; I went no
further with him.

Mr. Coniers. I afkyou, Whether you met with
any Ships befides what you mentioned ?

Palmer. When we came to Madagafcar, in the

latter end of April, or beginning of May, 1696,
there was a Ship call'd, The Refolution, which was
formerly call'd The Moco Frigate ; feveral of the

Men came off to Capt. Kidd, and told him, they

heard he came to take, and hang them. He faid,

that it was no fuch Thing, and that he would
do them all the Good he could. And Captain

Culliford came aboard of Capt. Kidd, and Capt.

Kidd went aboard of Culliford.

Mr. Coniers. Who was that Culliford ?

Palmer. The Captain of the Ship. And on the

Quarter-deck they made fome Bomboo, and
drank together ; and Capt. Kidd faid, Before I

would do you any Harm, I would have my Soul

fry in Heli-fire ; and wifhed Damnation tohim-
felf feveral times, if he did. And he took the

Cup, aud wifhed that might be his laft, if he did

not do them all the Good he could.

Mr. Powel. Did you take thefe Men to be Pi-

rates ?

Palmer. They were reckoned fo.

Dr. Newton. Did Captain Kidd make Culliford

any Prefents?

Palmer. Yes, he had four Guns of him.

Dr. Newton. Of whom ?

Palmer. Of Captain Kidd ; he prefented him
with them.

Mr. Powel. Was there not a Prefent on the!

other Side ?

Palmer. I believe there was, I have heard fo;

I heard Culliford fay, I have prefented Captain

Kidd to the Value of four or five Hundred
Pounds.

Mr. Cowper. Were thefe Kindneffes done to

Culliford, after Culliford's Men faid, they heard

Capt. Kidd came to hang them,?

Palmer. Yes.

Mr. Cote-
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Mr. Cowper. What did Captain Kidd do after

Palmer. He went aboard the Quedagh Mer-

bant-

Mr. Cowper. What did he do with his own
hip?

Palmer. She was leaky, and he left her.

Mr. Cowper. Did he carry, or attempt to carry,

ny of the Ships he took, in order to condemn

hem, befides that French Banker ?

Palmer. He never did, nor talked of any fuch

hing.

L.C.B. Ward. Mr. Kidd, Will you afk this

iVitnefs any Queftions?

Kidd. I afk him, Whether I had no French

?affes?

Palmer. Indeed, Captain K'dd, I cannot tell. I

lid hear him fay, that he had French Paffes, but

[ never faw them.

L. C. B. Ward. Thofe Goods that were taken

sut of the Quedagh Merchant, whofe Goods were

they fuppofed to be ?

Palmer. The Armenian Merchants. I have

beard Capt. Kidd fay feveral times, he had French

Paffes.

Kidd. And did you hear no Body elfe fo fo?

Palmer. No.

CI. of Arr. Churchill, Will you afk any Que-
ftions ?

Churchill. My Lord, I have no Queftions to

afk him.

CI. of Arr. James Howe, Will you afk him any
Queftions ?

J. Howe. No.
CI. of Arr. Robert Lamley, Will you afk him

any Queftions ?

R. Lamley. No.
CI of Arr. William Jenkins, Will you afk him

any Queftions?

William Jenkins. Had I half a Share?

Palmer. You received half a Share of Money,
and a whole Share of Goods.

Will. Jenkins. You know that I was a Servant,

and had nothing in this Voyage but what my
Mafter had.

CI. of Arr. Gabriel Loffe, Will you afk him
any Queftions ?

Gabriel Loffe. No.
CI. of Arr. Hugh Parrot, Will you afk him

any Queftions ?

Hugh Parrot. No.
CI. of Arr. RichardBarlicorn,(Wi\l you afk him

any thing ?

Richard Barlicorn. No.
CI. of Arr. Abel Owens, Will you afk him any

thing ?

AbelOwem. No.
CI. of Arr. Darby Mullins, Will you afk him any

thing ?

Darby Mullins. No.
Kidd. It is in vain to afk any Queftions.

L. C. B. Ward. Then you may make your own
Defence. Come, Mr. Kidd, what have you to fay

in your own Defence ?

Kidd. I had a Commiffion to take the French,
and Pirates ; and in order to that, I came up with
two Ships, that had French Paffes both of them.
I called you all a Deck to confult ; And did not
a great many of the Men go aboard ? Did not
you go ? You know, Mr. Palmer, I would have

Vol. V.
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given thefe Ships to them again, but you would

not ; you all voted againft it.

Palmer. This Man (pointing to the Armenian,

that was in Court) offered you twenty thoufand

Rupees for the Ship, and you refused it.

Kidd. Did not I afk, Where will you carry this

Ship? And you fa id, we will make a Prize of

her •, we will carry her to Madagafcar.

Palmer. Says Captain Kidd to his Men, Thefe
Armenians make fuch a Noife for the Ship, that

I muft fay, my Menwill not part with her ; but

there was not a quarter Part of the Men con-

cerned in it. The Armenians came crying and
wringing their Hands: Upon which, fays Capt.

Kidd, I muft fay, my Men will not give them
the Ship. And fo fome of the Men went on the

Fore-caftle, and pretended, they would not give

them the Ship •, out there was not a quarter Part

of the Men concerned in it.

L. C. B. Ward. Did thofe Goods belong to

Frenchmen, or Armenians ?

Palmer. To Armenians.

L.C.B. Ward. What was that Pretence of a

French Pafs that was on Board the Quedagh Mer-
chant ?

Palmer. I faw none.

Kidd. But you have heard of it.

Palmer. I have heard of it, but never faw

it.

L. C. B. Ward. Mr. Kidd, have you any more to

fay ? You fpeak of a CommifTion that you had »

you may have it read if you pleafe.

Kidd. I defireto have them both read.

L.C.B. Ward. Yes, they mail.

Then his CommifTion of Reprifals upon the

French was read.

WILLIAM the Third, by the Grace of
God, of England, Scotland, France and

Ireland, King, Defender of the Faith, &c. Where-
as We have taken into Our Confideration the In-

juries, Spoils, and ASts of Hofiility committed by

the French King and his Subjecls, unto, and upon

the Ships, Goods, and Perfons of our Subjecls ex-

tending to their grievous Damages, and amounting

to great Sums ; and that notwithftanding the many
andfrequent Demands made for Redrefs and Repa-

ration, yet none could ever be obtain''d : We did

therefore, with the Advice of our Privy Council,

think fit, and ordered, That general Reprizals be

granted againft the Ships, Goods, and Subjecls of
the French King ; fo that as well Our Fleets and
Ships, as alfo all other Ships and Veffels, that Jhall

be Commiffioned by Letters of Marque, or general

Reprisals, or otherwife, /hall or may lawfully

feize, and take all Ships, Veffels, and Goods be-

longing to the French King, or his Subjecls, or In-

habitants within any of theTerritories of *he French

King: Andfuch other Ships, Veffels, a' J Goods, as

are, or fhall be liable to Confifcation, and bring

the fame to Judgment in our High Court of Ad-
miralty of England, or fuch other Court of Ad-
miralty as fhall be lawfully Authorized in that

behalf, according to the ufual Courfe and Laws of
Nations. And whereas William Kidd is thought

fitly qualified, and hath Equipped, Furnifljed, and

Victualled a Ship called, The Adventure Galley,

R r 2 of
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of the Burthen of about Two hundred eighty-feven

Tuns, whereof the faid William Kidd is Com-

mander. And whereas he thefaid William Kidd

hath given Security with Sureties by Bond to Us,

in Our faid High Court of Admiralty, accord-

ing to the Effecl and Form fet down in certain

Instructions made the fecond Day of May, One

thoufand Six hundred Ninety-three, and in the Fifth

Year of our Reign, a Copy whereof is given to the

faid Captain William Kidd. Know ye therefore

that We, by thefe Prefents, grant Commijfion to,

and do Licenfe and Authorize the faid William

Kidd to fet forth in warlike Manner the faid Ship

caWd, The Adventure Galley, under his own

Command, and therewith by Force of Arms to Ap-

prehend, Seize, and Take the Ships, Veffels, and

Goods belonging to the French King and his Sub-

jects, or Inhabitants within the Dominions of the

faid French King, and fuch other Ships, Veffels,

and Goods, as are, or fhall be liable to Confifca-

tion, and to bring the fame to fuch Port as fhall

be moft convenient, in order to have them legally

adjudged in Our High Court of Admiralty, or

fuch other Court of Admiralty as fhall bf lawfully

Authorized in that behalf ; which being Condemn-

ed, it fhall and may be lawful for the faid Wil-

liam Kidd, to fell and difpofe of fuch Ships,

Veffels, and Goods, fo adjudged and condemned, in

fuch fort and manner as by the Courfe of Admiralty

hath been accuflomed (except in fuch Cafes xvhere

it is otherwife diretled by the faid Injlruclions and

the Atl of Parliament thereunto annexed.) Provi-

ded always, that the faid William Kidd keep an

exacl Journal of his Proceedings, and therein par-

ticularly take Notice of all Prizes which fhall be

taken by him, the Nature of fuch Prizes, the Times

and Places of their being taken, and the Values of
them, as near as he can judge \ as alfo of the Sta-

tion, Motion and Strength of the Enemy, as well

as he or his Mariners can difcover by the left In-

telligence he can get ; and alfo whatfoever elfe fhall

come unto him, or any of his Officers, or Mariners,

or be difcovered or declared unto him or them, or

found out by Examination, or Conference with any

Mariners or Paffengers of, or in any of the Ships

or Veffels taken, or by any other Perfon, orPerfons,

or by any other Ways or Means whatfoever touch-

ing or concerning the Defigns of the Enemy, or a-

ny of their Fleets, Veffels, or Parties, and of

their Stations, Ports, and Places, and of their In-

tents therein ; and of what Merchant Ships or

Veffels of the Enemy's bound out, or home, or to

any other Place, as he, or his Officers, or Ma-
riners fhall hear of, and what elfe material in

thofe Cafes may arrive to his, or their Know-
ledge j of all which he fhall from Time to Time,

as he fhall, or may have Opportunity, tranfmit an

others to whom it floaU appertain, to give the fai

William Kidd all Aid, Ajjiftance and Succou

in their Ports with his faid Ship, Company an

Prizes, without doing , or fuffering to be done

to him any Wrong, Trouble or Hindrance ; fy

offering to do the like, when We fhall be by thet

thereunto defired. And We will and require a,

Our own Officers whatfoever, to give him Succou

and Affiflance as Occafion fhall require. This Ou
Commiffion to continue in force till farther Orde

to the contrary from Us, or Our Commiffi

for executing the Office of Lord High- Admire,

of England. In Witnefs whereof We have cau

fed the Great-Seal of Our High Court of Admi
ralty of England to be hereunto affixed. Givei

at London the Eleventh Day of December, ii

the Year of Our Lord, One thoufand Six hun

dred Ninety-five, and in the Seventh Year o

Our Reign.

Orj >o Gi

Account to our Commiffioners for executing the great Hindrance and Difcouragement of Trade

Mr. J. Powel. Capt. Kidd, Can you make ii

appear there was a French Pafs aboard the Que-

dagh Merchant.

Will. Kidd My Lord, thefe Men fay, They

heard feveral fay fo.

Mr. Corners. But all came from you.

L. C. B. Ward- If there was a French Pafs ir.

the Ship, you ought to have condemned her as

Prize.

Then his other Commiffion was read for Crui-

fing againft the Pirates.

WILLIAM R.

WI L L I A M III. By the Grace of Gov,

King of England, Scotland, France,

and Ireland, Defender of the Faith, &c. To Our

trufty and well-beloved Captain William Kidd,

Commander of the Ship Adventure Galley, or to

any other, the Commander for the Time being,

Greeting. Whereas We are informed, That Cap-

tain Thomas Too, John Ireland, Captain Tho-

mas Wake, and Captain William Maze, or

Mace, and other Our Subjecls, Natives, or In-

habitants of New-England, New-York, and\

elfewhere, in Our Plantations in America, have

officiated themfelves with divers other wicked and

ill-difpofed Perfons, and do, againft the Law of

Nations, daily commit many and great Piracies,

Robberies, and Depredations upon the Seas in the

Parts of America, and in other Parts, to the

and

fftce of Lord High-Admiral of England

their Secretaries, and to keep a Correfpondence

with them by all Opportunities that fhall prefent.

And further Provided, That nothing be done by

the faid William Kidd, or any of his Officers,

Mariners, or Company, contrary the true Mean-

ing of Our aforefaid Injlruclions $ but that the

faid Inftruftions fhall he by them, and each and

every of them, as far as they, or any of them are

Navigation, and to the Danger and Hurt of Our

loving Subjecls, Our Allies, and all others Na-
vigating the Seas upon their lawful Occafions

:

Now Know Ye, That We being defirous to pre-

vent the aforefaid Mifchiefs, and, as far as in

Us lies, to bring the faid Pirates, Free-Booters,

and Sea-Rovers to Juftice, have thought fit, and

do hereby Give and Grant unto you the faid

Captain William Kidd (to whom Our Commif
therein concerned, in all Particulars well and fioners for Exercifing the Office of Our Lord

duly perform'd and obferved. And we pray and de~ High-Admiral of England, have Granted a Com-

ftre all Kings, Princes, Potentates, Eftates, and miffion as a private Man of War, bearing Date

Republicks, being our Friends and Allies, and all the Eleventh Day of December, One

3 Six
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Six hundred and Ninety-five) and unto the Com-

mander of the /aid Ship, for the Time being, and

unto the Officers, Mariners, and others, who

[hall be under your Command, full Power and

Authority, to Apprehend, Seize, and Take into

your Cuftody, as well the faid Captain Thomas

Too, John Ireland, Captain Thomas Wake,

and Captain William Maze, or Mace, as all

fuch Pirates, Free-Booters, and Sea-Rovers, be-

ing either Our own Subjects, or of any other Na-

tions affociatcd with them, which you fhall meet

upon the Coafi or Seas of America, or in any 0-

ther Seas, or Ports, with their Ships and Vef-

fels, and alfo fuch Merchandizes, Money, Goods, and

Wares, as fhall be found on Board, or with them,

in cafe they fhall willingly yield themfelves : But if

they will not fubmit without Fighting, then you are

by Force to compel them to yield. And We do alfo

require you to bring, or caufe to be brought, fuch

Pirates, Free-Booters, and Sea-Rovers, as you fhall

feize, to a legal Trial -, to the End they may be

proceeded againft according to Law in fuch Cafes.

And We do hereby charge, and command all Our

Officers, Minifters, and other Our loving Sub-

jecls whatfoever, to be Aiding and Affifling to you

in the Premifes. And we do hereby enjoyn you to

keep an exatl Journal of your Proceeding in the

Execution of the Premifes, and therein to fet down

the Names of fuch Pirates, and of their Officers

and Company, and the Names offuch Ships and

Veffels as youfhall by virtue of thefe Prefents feize

and take, and the Quantities of Arms. Ammuni-
tion, Provifion, and Loading of fuch Ships, and
the true Value of the fame, as near as you can

judge. And we do hereby ftritlly charge, and

command you, as you fhall anfwer the fame at your

utmofi Peril, That you do not in any manner of-

fend, or moleft any of Our Friends or Allies,

their Ships, or Subjetls, by Colour or Pretence of
theje Prefents, or the Authority thereby Granted.

In Witnefs whereof, We have caufed Our Great-

Seal of England to be affixed to thefe Prefents.

Given at Our Court at Kenfington, the Twenty-
fixth Day of January, One thoufand Six hun-
dred Ninety-five, in the Seventh Year of Our
Reign.

L. C. B. Ward. Now you have had the Com-
mifiions read, What do you excufe your felf

by ? What Ufe do you make of them to juftify

or defend your felf ?

Will. Kidd. About this Quedagh Merchant.

L. C. B. Ward. What, would you have her a

French Ship ?

Kidd. Under a French Commiffion. The Ma-
iler was a Tavern-keeper at Suratt: Do not you
know that, Mr. Palmer ?

Palmer. I was not on board when this Pafs

came ; I never faw it.

L. C. B. Ward. But then you mould have con-

demned this Ship, if me had been a French Ship,

or had a French Pafs.

Kidd. The Evidence fays, It was by my Order
that the Goods were taken out •, I was not at

the fharing of the Goods, I knew nothing of it.

L. C. B. Ward. Out of the Goods that were
taken, fome were fold in the Country there, and
the Produce of them was fo much Money ; it is

proved, That that Money was divided ; and pur-
fuant to the Articles fet up, you were to have

3°9
forty Shares, and the reft of the Men whole, or

half Shares, as they deferved. Now this Money
both thefe Men fwearit was taken by you : And
the firft fwears, That the Goods not fold then,

that remained in the Ship, were alfo divided, and

that you had forty Shares of them : And the o-

ther fays, He did not fee the Goods divided, bur.

two of the Men acknowledged it.

Kidd. My Lord, this Frenchman was aboard

five or fix Days before I understood there was a-

ny Englifhmen aboard. Well, faid I, What are

you ? An Englifhman, I am Mafter. What have

you to fhew for it ? Nothing fays he. When
they fee a French Pafs, they will not let the Ship

go-

Mr. J. Powel. You have produced Letters Pa-

tents that impowered you to take Pirates ; Why
did you not take Culliford ?

Kidd. A great many of the Men were gone a-

fhore.

Mr. J. Powel. But you preferred him with

Great Guns, and fwore you would not meddle

with them.

L. C. B. Ward. When the Queftion was put,

Are you come to take us, and hang us? You an-

fwered, I will fry in Hell before I will do you
any Harm.

Kidd. That is only what thefe Witneffes fay.

L. C. B Ward. Did you not go aboard Culli-

ford?
Kidd. I was not aboard Culliford.

L. C. B. Ward. Thefe Things prefs very hard

upon you. We ought to let you know what is

obferved, that you may make your Defence als

well as you can

Kidd. I defire Mr. Davis may be called. (He
was called accordingly, and appeared.) Mr. Davis,

pray give an account whether you did not fee a

French Pa.(s?

L. C. B Ward. You are his Witnefs ; you muft
anfwer what he afks you.

Mr. Davis. I came a Paflenger from Madagafcar,

and from thence to Amboyna, and there he fenc

his Boat afhore, and this Man was afhore ; and
there was one faid, Capt. Kidd was published

a Pirate in England; and he gave thofe Pafles to

him to read. The Captain faid, they were
French.

L. C B. Ward. Who gave them ?

Mr. Davis. Capt. Kidd gave them.

L C B Ward. Did you know any Thing of
taking the Quedagh Merchant ?

Mr. Davis. No, no.

L. C. B. Ward. Then you cannot fay, they

have any relation to the Quedagb Merchant.

Mr. Davis. No, not I.

Kidd. You heard Capt. Elms fay, They were
French Paffes.

Mr. Davis. Yes, I heard Capt. Elms fay, They
were French Pafles. Says he, if you will, I can

turn them into Latin.

Mr. Bar. Hatfell. Have you any more to fay,

Capt. Kidd.

Kidd. I have fome Papers, but my Lord Bella-

mont keeps them from me, that I cannot bring

them before the Court.

CI. of Arr. Have you any more to fay ?

Kidd. I have fome to call, that will bear

Teftimony to my Reputation.

L. C. B. Ward. Call whom you pleafe, we will

not abridge you.

Kidd.
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Who were they that furren-Kidd. Call Mr. Brmlinham. I defire this of

him, whether he never faw the French Paffes,

and whether he did not tell Col. Bafs fo ?

Bradinham. I never faw a French Pafs ; I only

heard fo.

Col. Bafs. I have heard Mr. Bradinham fay,

He heard Capt. Kidd {ay, he had French Paffes on

Board ; but I never heard him fay, he faw them
Paffes.

Kidd. He juft now denied that he ever faw the

French Paffes, or heard of them.

L. C. B. Ward. He fays fo now, that he never

faw them, only he heard you fay fo. Col. Bafs,

have you heard him fay the Paffes related to the

Quedagh Merchant ?

Col. Bafs. He has often faid, he heard Kidd fay

the French Paffes were aboard.

CI. of Arr. Have you any more Witneffes to

call?

Kidd. I defire Mr. Say may be called : He is in

the Prifon, I defire he may be fent for.

L. C. B. Ward. We will give you all the liber-

ty you can expect. If you have any more, you
were beft call them all together. In the mean
time, what fay you, Churchill?

Churchill. I defire Col. Bafs may be called, and
that this Affidavit may be read.

L. C. B. Ward. Col. Bafs, what have you to

fay for N. Churchill?

Col. Bafs. My Lord, I only wait for his

Queftion.

L. C. B. Ward. Churchill, What will you afk

Col. Bafs ?

Churchill. Whether I did not furrender my
felf to him.

L. C. B. Ward. If you can make your Cafe
come within the Proclamation, you mufl make
it appear, that you furrendered according to the

Directions of it.

Churchill. My Lord, we came in, in the Year
1699, and furrendered our felves to Col. Bafs.

L. C. B. Ward. If you can make it appear that

you furrendered your felves in purfuance of that,

to the Perfons appointed to receive your Surren-
der, that will be fomewhat to the Point •, but Col.

Bafs had not Power by that Proclamation to re-

ceive your Surrender j and therefore you cannot
have any Benefit by it, unlefs you bring your
Cafe within it. But you may call Col. Bafs,
-if you will..

Churchill. My Lord, we came in upon that
Proclamation, and might have gone away any
-Day if we would ; we but ftay'd in the Coun-
try, and we never offered to go away till

it was my Lord Bellamont's Pleafure to fend for
us.

L. C. B. Ward. You may call Col. Bafs, and
hear what he fays.

Churchill. Col. Bafs, will you be pleafed to

tell my Lord, whether we .did not furrender our
felves to you in purfuance of the King's Procla-
mation.

Col. Bafs. My Lord, about the 29th of May,
1699, I had an Account of fome Perfons, that
were fuppofed Pirates, that were come to fur-

render themfelves; and on my Landing, chefe

two Perfons came to me, and furrendered to
me the 4th of June, 1 699. And I told them,
I mufl refer their Cafe to his Majefty at
home.

L. C. B. Ward.
dered to you ?

Col. Bafs. Nicholas Churchill, and James Howe.
L. C. B. Ward. Where were you Governour ?

Col. Bafs. At the Province of Weft-Jerfy.
Dr.Oxenden. How came they here ?

Col. Bafs. I left them under Bail.

L. C. B. Ward. Did you fend them over ?

Col. Bafs. No, my Lord, I came to England
before : I left them in Cuftody. They were fenc
over Prifoners by my Succeffor.

L. C. B. Ward. What did they fay to you when
they furrendered themfelves to you ?

Col. Bafs. They faid they had been in the
Indies, and that they had committed feveral Pira-

cies, and defired they might have the Benefit of
his Majefty 's Proclamation.

L. C. B. Ward. What Pirates did they mention
to you ?

Col. Bafs. They mentioned the Moca Frigate^

and Capt. Kidd.

Dr. Oxenden. Had you the Proclamation ?

Col. Bafs. No ; but I had feen one of them.
L. C.B. Ward. Did you take your felf allowed

to receive their Surrender ?

Col. Bajs. No, my Lord, I did not.

CI. of Arr. Nicholas Churchill, have you quite

done ?

N. Churchill and James Howe. Yes, Sir, we came
in upon his Majefty's Proclamation.

CI. of Arr. Robert Lamley, what have you to

fay?

Robert Lamley. My Lord, I was but a Servant.

L. C. B. Ward. Who was you a Servant to ?

Robert Lamley. To Mr. Owens.
L. C. B. Ward. How does that appear ?

Robert Lamley. The Surgeon knows it.

Bradinham. My Lord, he was concern'd with

the Cook.
Robert Lamley. My Lord, here is my Indenture.

(Which was read.)

CI. of Arr. William Jenkins, what have you to

fay?

William Jenkins. I have nothing to fay, but I

was a Servant to Mr. Bullen.

L. C. B. Ward. Where is your Witnefs to prove
it ?

Jenkins. Both the King's Witneffes know it.

Bradinham and Palmer. My Lord, he was his

Servant.

CI. of Arr. Gabriel Loffe, what fay you for your

felf?

Loffe. My Lord, about the Year 1 696, Ienter-

ed my felf on Board Capt. Kidd, and went out

with him, and I never difobeyed his Command in

any Thing.

L. C. B. Ward. Did he go out under the firft

Commiffion ?

Palmer. He came aboard at New-York.
L. C. B. Ward. Did you take him in before, or

after the Articles were fet up ?

Palmer. After the Articles were fet up.

_
L. C. B, Ward. Did Capt. Kidd take any No-

tice of his Commiffion in the Articles ?

Palmer. Yes, my Lord, he did mention them
I have a Copy of the Articles.

Mr. Crawley. Mr. Palmer, Are thefe Articlesthc

Copy of the Articles fet up by Capt. Kidd at

New-Tork ?

Palmer. Yes.

Mr
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Mr. J.
Gould. Did you examine them ?

Palmer. To the beft of my Knowledge they

were a true Copy.

Mr. J.
Tourton. Did you compare them with the

Original ?

Palmer. No, my Lord.

CI. ofAn. Gabriel Loffe, Have you any more to

fay?

Loffe, Yes, a great deal more to afk the Evi-

dence.

CI. ofJrr. What will you afk them ?

Loffe. Whether I did not obey the Captain.

Mr. J.
Tourton. There is no Scruple to be made

of that.

Loffe. I went out to ferve his Majefty under

his Commiffion.

L. C B. Ward. But how came you to take part

of the Money?

Loffe. I had what they pleafed to give me.

L. C. B. Ward. You muft needs imagine, that

when Capt. Kidd did thefe extravagant Things,

and divided the Money and Goods, that he did

not ad according to his Commiffion. What
could you think of it ?

CI. ofArr. Hugh Parrot, what have you to fay

for your felf ?

Parrot. My Lord, in the Year 1695, in the

Month of Otlober, I failed out of Plymouth in a

Merchant-man, bound for Cork in Ireland, there to

take in Provifions ; thence to the Ifland of Barba-

dos -, and in fight of the Ifland of Barbados, I was

taken by a French Privateer, and carried to Mar-
tinico ; and thence coming in a Tranfport-fhip,

I was brought to Barbados ; there I fhip'd my
felf in a Vefiel bound to Newfoundland, and

thence to Maderas : And then I went to Mada-
gafcar, and there I ftay'd fome fhort time after,

and came in Company with Capt. Kidd ; and

then the Commander and 1 had a falling out, and

fo I went afhore at that Ifland : And under-

Handing that Capt. Kidd had a Commiffion from

the King, I came aboard Capt. Kidd's Ship, and

ever fince have been with with him.

L. C. B. Ward. Did you come in after he had

been at New-Tork ?

Parrot. This was in the Year 1697.

L. C. B. Ward. You have acted with him, and

fhared with him. Could you imagine he was
acling according to his Commiffion, when he

was doing thefe Things ?

Parrot. I thought I was fafe where the King's

Commiffion was.

L. C. B. Ward. The Commiffion was to take

Pirates, and not to turn Pirates.

Parrot. Mr. Palmer, did you ever fee me guilty

of an ill Thing? Did I ever difobey my Cap-
tain?

Palmer. You were always obedient to your

Commander.
\

Parrot. Then I came to Madagafcdr with Cap-
tain Kidd, where I might have gone aboard a

known Pirate, but I refufed it, and kept clofe to

my Captain: And when I came to New- Eng-
land, I might have gone away as others did ; but

1 had my Liberty at Bofton for about a Week,
and went up and down, and I furrender'd my
felf.

L. C. B. Ward. You did not furrender your
felf, but only you had a Liberty to go away,
and did not.

Parrot. I thought there was no need of it. My
3

Lord, I defire you would afk the Witneffes whe-

ther I ever difobeyed the Captain's Commands.
L. C. B. Ward. They fay no otherwiie, but

that you went willingly.

CI. ofArr. Richard Barlicorn, what have you to

fay ?

Barlicorn. My Lord, I beg leave that I may
produce fome Evidence for my Reputation. Here
is a Certificate from the Parifh where I was

born.

L. C. B. Ward. That will fignify nothing ; we
cannot read Certificates , they muft fpeak Viva

Voce.

Barlicorn. Call Benjamin Bond, Daniel Phillips,

and James Newton.

L. C. B. Ward. What do you call thefe Wit-
neffes for ?

Barlicorn. To give an Account of my Reputa-

tion, what they know of me.

Benj. Bond. I knew him when he was a Child,

and he was very civil and honeft ; I lived near

him till he was 13 or 14 Years old: And he

came of honeft Parents, and behaved himfelf ve-

ry civilly all that Time.
L. C.B. Ward. Have you known any Thing

of him fince ?

Bond. No, my Lord.

L,C. B. Ward. What have you to fay further?

Barlicorn. My Lord, I was a Servant to Capt.

Kidd, and have been with him fix Years -, and I

have a Certificate from feveral of my Relations

that will teftify it.

CI. of Arr. Richard Barlicorn, have you any

Thing more to fay ?

Barlicorn. I am a Servant to Captain Kidd.

L. C. B. Ward. How long have you been fo ?

Where was it that you came firft to be his Ser-

vant ?

Barlicorn. At Carolina.

CI. ofArr. Abel Owens, what fay you for your,

felf?

Owens. My Lord, I defire the Privilege of the

Proclamation. I entered my felf into the King's

Service. I have been in the King's Service, ac-

cording to his Majefty's Proclamation. I defire

it may be read. (Which was done.)

L. C. B. Ward. You defire the Benefit of this

Proclamation ; but you muft bring your felf under

the Qualifications it requires, if you would have

any Benefit of it.

Mr. Crawley, He has a Certificate of it.

L. C. B. Ward. Is it within the Proclamati-

on ?

Mr. Crawley. The Certificate is dated the 1 5th,

of March, 1700, from Mr. Riches, a Jufticeofthe

Peace in Southwark.

L. C. B. Ward. Mr. Riches, I fuppofe, did be-

lieve he was within this Proclamation.

Mr. J. Gould. The Pardon extends to all Per-

fons for Piracies committed before that Time,

if they furrender themfelves to fuch and fuch,

and enter themfelves on board one of his Maje-

fty's Ships.

Mr. Coniers. A Juftice of the Peace is not with-

in the Proclamation.

CI of Arr. Have you any more to fay ?

Owens. Only to defire the Benefit of that Pro-

clamation.

L. G. B. Ward. He furrender'd himfelf to Ju-

ftice Riches, and then entered himfelf aboard one

of his Majefty's Ships > and then there was Evi-

dence
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dence againft him when on board, and he was
feized: This may be fie to recommend him to

the King's Mercy, but it is not a Defence a-

gainft the Accufation.

CI. of Arr. Darby Mullins, What do you fay for

your felf ?

Mullins. I came in upon the King's Act of

Grace; I came afhore with the reft of the Peo-

pie.

L. C. B. Ward. What have you to fhew, to en-

title you to the Benefit of the Proclamation.

Mullins. I was ready to die of the Bloody-Flux,

and not able to go my felf, but I fent my Name
in to the Governour.

L. C. B. Ward. Where was you when you was

fo fick ?

Mullins. In Weft-Jerfey. I came afhore in Cape

May. I was fick like to die all the Way from

Madagafcar, expecting every Minute to die with

the Bloody-Flux.

Dr. Oxenden. How came you to leave Captain

Kidd?

Mullins. He ufed me very hardly, and there-

fore I left him.

L. C. B. Ward. You had a Dividend of the

Money and Goods.

Mullins. He gave it me, and afterwards took

it from me.

L. C.B. Ward. Was he your Mafter?

Mullins. I had no Mafter.

Dr. Oxenden. How did you come to Jerfey?

Mullins. I came there with Capt. Shelley; he is

in Court.

Dr. Oxenden. You were aboard Capt. Culli-

ford.

Mullins. I came home, in hopes to get the

King's Pardon.

L. C. B. Ward. That which you fay is very

odd ; though you quitted Capt. Kidd's Ship, you
went into Culliford's.

L. C.B. Ward. Capt. Kidd, you faid you had
more to fay juft now ; if you have, let us hear

it.

Kidd. I defire this Man may be heard two or

three Words.
L, C B. Ward. What is his Name?
Kidd. Mx.Say.

Mr. Say. I happened to be at the Treafury-Office

in Broad-Jtreet to receive fome Money, and Mr.
White was there ; and he afked me, Will you go
along with me, and fee one Elbury, that is in the

Marjhalfea for Debt? Says I, I am a Stranger to

him, I do not care to go. Says he, Bear me Com-
pany. So I went with him, and when I came
there, I faw Capt. Kidd's Men. And this Mr.
Elbury was in Company with Capt. Kidd's Sur-

geon. Says I, I am a Brother of the Quill, I

fhould be glad to drink a Glafs with you. We
ftay'd there but a little while, and afked what
that Man was ? fays he, He his Capt. Kidd's Sur-

geon. Upon this I faid, Here is a mighty Noife

about Capt. Kiddy fays he, I believe he has done
but what he can anfwer, or that can do him any
hurt. Says I, Where have you been with him ?

He faid, at Madagafcar.

L. C. B. Ward. Mr. Bradinham was with them,
there is no doubt of that. It is not to be que-

ftioned, that he would not fay any Thing ill of

them then. Capt. Kidd, have you any Thing more
to fay.

Kidd. Call Capt. Humphrys. {Who. appeared.)

L. C. B. Ward. What Queftions would you afk

him?
Kidd. What do you know of me ?

Humphrys. I knew you, Sir, in the Weft-Indies
in the beginning of the late War •, and I know
you had the Applaufe .of the General, as I can
fhew by the General's Letter. I know nothing
further of you.

Kidd. Did you know any Thing that I was
guilty of any Piracies?

Humphrys. No j but you had a general Ap-
plaufe for what you had done from time to

time.

L. C.B. Ward. How long was this ago ?

Humphrys. Twelve Years ago.

L. C. B. Ward. That was before he was turn-

ed Pirate.

Kidd. Call Capt. Bond. (Who appeared.)

L. C.B. Ward. What do you call him for?

Kidd. Capt. Bond, Pray will you give an Ac-
count what you know of me.

Bond. I know you was very ufeful at the be-
ginning of the War in the Weft-Indies.

Mr. B. Hatfell. To be fure they had a good O-
pinion of him in 1695, when they granted him
the Commiffion.

Kidd. There is nothing in the World can make
it appear I was guilty of Piracy ; I kept Company
with Capt Warren for fix Days.

Mr. Coniers. I believe you kept Company more
with Captain Culliford, than with Captain War-
ren.

Kidd. I never defign'd to do any fuch Thing.
Mr. Coniers. My Lord, we will fay nothing at

all, but leave it to your Lordfhip to direct the

Jury.

Kidd. I have many Papers for my Defence, if

I could have had them.

L. C B. Ward. What Papers were they ?

Kidd. My French PafTes.

L.C.B. Ward. Where are they?
Kidd. My Lord Bellamont had them.
L. C. B. Ward. If you had had the French

PafTes, you fhould have condemned Ships.

Kidd. I could not, becaufe of the Mutiny in

my Ship.

L. C. B. Ward. If you had any Thing of Difa-

bility upon you, to make your Defence, you
fhould have objected it at the beginning of your
Trial; what you mean by it now I cannot tell.

If you have any Thing more to fay, you may
fay it, the Court is ready to hear you.

L. C. B. Ward. Gentlemen of the Jury, the Pri-

foners at the Bar, W. Kidd, N. Churchill, J. Howe,
R. Lamley, W. Jenkins, Gab. Loffe, Hugh Parrot,

Rich. Bariicorn, Abel Owens, and Darby Mullins, in

Number Ten, ftand all here Indicted for the
'

Crime of Piracy, charged to be committed by
them. And the Inftance of the Crime, is for Fe-

lonioufly and Piratically Seizing and Taking the

Ship called The Quedagh- Merchant, w ith the Appa-
rel and Tackling thereof, to the value of400 /. and

divers Goods mentioned in the Indictment, to the

Value of4500 /. the Goods of feveral Perfons un- ;

known, from the Mariners of the faid Ship, and

this at High Sea, within the Jurifdiction of the

Court ofAdmiralty, about ten Leagues from Cut'

JheenJmiht Eaft-Indlei the 30th of January, 1 6gy,
and in the 8 th Year of his Maj city's Reign. Now
whether all, or any, and which of thefe Prifo-

ners, are- guilty of this Crime of Piracy laid in

this



1 701. O. B. for Murder and Piracy.

this Indictment, or not guilty, it is your Part to

determine according to the Evidence that has been

oivcn on both Sides. The Crime charged on them

is Piracy, that is, Seizing and Taking this Ship

and Goods in it, piratically and felonioufly : The

Time and Place is laid alfo in the Indictment.

To make good this Accufation, the King's Coun-

cil have produced their Evidence -, and two Wit-

neffes have been examined in this Cafe, each of

them were in the Ship which took the Quedagh

Merchant, and very well acquainted with all the

Proceedings; that is, Robert Bradinham, and Jo-

fepb Palmer. The firft has given you an hifto-

rical Account of the whole Proceedings of Capt.

Kidd, from his firft going out of England in the

Adventure-Galley, to the Time of this Fact charged

on them. They tell you, That about May, 1696,

the King intruded this Capt. Kidd with two

Commifilons, and they were both read to you :

By one of them, under the Admiralty-Seal, he

was authorized to fet out as a Privateer the Ad-

venture-Galley, and therewith to take and feize

the Ships and Goods belonging to the French

King, or his Subjects, and fuch other as were lia-

ble to Confiscation. And by the other Commif-

fion, under the Broad-Seal of England, Authority

was given for theTakingof fome Piratesby Name,

and all other Pirates in the feveral Places therein

mentioned ; but in no fort to offend or moleft

any of the King's Friends or Allies, their Ships

or Subjects, by Colour thereof. And by both

Commiffions, Command was given to bring all

fuch Ships and Goods, asihould betaken, to legal

Trials and Condemnations. They tell us, That

this Ship fet out from Plymouth about May, i6g6,

and that in their Paffage, they did take a French

Ship, and they did condemn that Ship. Now,
Gentlemen, you muft bear this in your Minds,

that to make it Piracy, it muft be the taking pi-

ratically and felonioufly upon the High Sea, with-

in the Jurifdiction of the Admiralty of England,

the Goods of a Friend, that is, fuch as are in

Amity with the King. Now you fee what Way
they went to work, and what Meafures they took.

Captain Kidd goes out, and goes to New-Tork ;

and when he was there, he has a Project in his

Head, of fetting up Articles between himfelf and

the People that were willing to be concerned with

him : For now, whether it feems more probable

from what followed, that Captain Kidd defigned

to manage himfelf according to the Meafures

given him, and the Powers of his Commiffions,

or any other Way, you muft confider -, for it is

told you,That between one hundred and fifty and

one hundred and fixty Men came in under thefe

Articles, whereof the other Prifoners were part and

concerned in them. And as to thofe Articles, the

Import of them was, That whatever fhould be

taken by thefe People in their Expeditions, fhould

bedividcd into one hundred and fixty Parts, where-

of Czot.Kidd was to have forty Shares for his Part,

and the reft were to have according to the Merit

of each Party, fome whole Shares, and fome half

Shares.

Now after thefe Articles, you perceive what Pro-

grefs they made, and what Courfe they took ; they

went from one Place to another, and ufed a precty

deal of Severity wherever they came. A Defign

they had to go into the Red- Sea, and they had Ex-
pectations of the Mocca Fleet that lay at Mecca,

and they fent their Spies three times to get Intel-

Yol. V.
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ligence : The two firft times they could make no
Difcovery •, but the third time they made an effe-

ctual Difcovery, that the.Fleetwas ready to faal ;

and in the mean time Capt. Kidd lay there in Ex-
pectation of this Fleet •, and, as the firft Witnefs
tells you, Capt. Kidd faid, He intended to make 1

Voyage out of this Fleet. Well, he had a Dif-

covery of this Fleet, and they came accordingly,

and they tell you, that he and his Men in the*

Ship did attack one of the Ships : But thefe Ships

being guarded by two Men of War, he could

make nothing of them; hov/ever, he fhewedwhat
his Intention and Defign was. Could he have
proved, that what he did was in purfuance of his

Commiffions, it had been fomething : But, what
had he to do to make any Attack on thefe Ships^

the Owners and Freighters whereofwere in Amity
with the King ? This does not appear to be an
Action fuitable to his Commiffion. After he had
done this, he came to Land, and there, and after-

wards at Sea, purfued ftrange Methods, as you
have heard. Thefeeming Juftification he depends
on, is his Commiffions. Now it muft be obferv'd

how he acted with relation to them, and what
Irregularities he went by. He came to a Place in

the Indies, and fent his Cooper afhore, and that

Cooper was killed by the Natives ; and he ufes

Barbarity, and ties an Indian to a Tree, and ihoots

him to Death. Now he went from Place to Place,

and committed Hoftilities upon feveral Ships,

dealing very feverely with the People.

But this being fomething foreign to the Indict-

ment, and not the Facts for which the Prifoners

at Bar are indicted, we are confined to the <%ue-

dagh Merchant ; but what he did before, fhews his

Mind and Intention not to act by his Commiffi-

ons, which warrant no fuch Things. Gentlemen,

you have an Account, that he met with this Ship,

The Sguedagh Merchant, at Sea, and took her 3

that this Ship belonged to People in Amity with

the King of England ; that he feized this Ship,

and divers Goods were taken out of her and fold,

and the Money divided purfuant to the Heads
contained in thofe Articles fet up at New-York.

The Witneffes that fpeak to that, come home to

every one of the Prifoners : They tell you, that

this Dividend was made •, that Captain Kidd had
forty Shares of the Money, and the reft of the Pri-

foners had their Proportions according to the Ar-
ticles, fome whole Shares, and fome a half Share

of that Money. After they had feized on the Ship,

you hear of a certain Sort of Project, that a

Frenchman fhould come and pretend himfelf the

Mafter, and produce, or pretend to produce, a

French Pafs, under a Colour that thefe People's

Ship and Goods, who were Moors, fhould be

Frenchmens Ship and Goods, or failed under, a

French Pafs, and fojuftify what he did under the

Colour of his Commiffion from the King. Now
no Man knows the Mind and Intention of ano-

ther, but as it may be difcovered by his Actions.

If he would have this to be underftood to be his

Intention, or that it was a Reality,: that he took

this as a French Ship, or under a French Pafs, then

he ought to have had the Ship and Goods inven-

toried, and condemned according \o Lav/, that

he might have had what Proportion i3elonged to

him, and that the King might have had what be-

longed to him, as his Commiffions directed : But

here was nothing of that done, but the Money
and Goods that were taken were fhared ; and you

S s have
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have an Account likewifehow fome of the Goods
were fold, and the Money difpofed of, and how
the remaining Goods were difpofed of •, and one

Witnefs fpeaks pofitively of the Diftribution of

the Goods that remain'd unfold, that they were

divided according to the fame Proportions as the

Articles mentioned, and every one of the Prifoners

had his Share : There belong'd Forty Shares to

Capt.Kidd, and Shares and half Shares to the reft.

Now this is the great Cafe that is before you,

on which the Indictment turns : The Ship and

Goods, as you have heard, are faid by the Wit-
neffes, to be the Goods of the Armenians, and
other People that were in Amity with the King;
and Captain Kidd would have them to be the

Goods of Frenchmen, or at lead, that the Ship

was failed under French Paffes. Now if it were

fo, as Capt. Kidd fays, it was a lawful Prize, and
liable to Confifcation •, but if they were the Goods
of Perfons in Amity with the King, and the

Ship was not navigated under French Paffes, it

is very plain it was a piratical taking of them.

Gentlemen, it is to be confidered what Evidence

Capt. Kidd hath given to prove that Ship and

Goods to belong to the French King, or his Sub-
jects, or that the Ship was failed under a French

Pafs, or, indeed, that there ever was a French Pifs

fhewn or feen. He appeals indeed to the Wit-
neffes over and over again, Did you never fee it ?

No, fay they : Nor did not you, faith he, fay

you faw it ? No, faith the Witnefs, I faid, that

Capt. Kidd faid, he had a French Pafs, but I ne-

ver faw it. Now after all, the taking the gfne-

dagh Merchant is brought down to Mr. Kidd, and
the Prifoners with others, and the Diftribution of
the Money produced by the Sale of the Goods,
among Mr. Kidd and his Crew, whereof every

one of thefe Prifoners were prefent at the fame
time, and had Proportions.

Now, Gentlemen, this muft beobferved •, If this

was a Capture on the High Sea, and thefe were
the Goods of Perfons in Amity with the King,
and had no French Pafs, then it is a plain Piracy.

And if you believe the Witneffes, here is a tak-

ing of the Goods and Ships of Perfons in Amity,
and converting them to their own Ufe : Such a

taking at Land as this would be Felony, and be-

ing at Sea it will be Piracy ; for this is a taking

the Ship from the right Owners, and turning it

to their own Ufe. So that you have Evidence
as to the feizing of the Ship, and dividing the

Money rifing from the Goods fold, and fharing

the Remainder according to the Articles.

Now, what does Captain Kidd fay to all this ?

He has told you, he acted purfuant to his Com-
miffion ; but that cannot be, unlefs he gives you
Satisfaction, that the Ship and Goods belonged to

the French King, or his Subjects, or that the Ship
had & French Pafs; otherwife neither of them will

excufe him from being a Pirate ; for if he takes

the Goods of Friends, he is a Pirate; he had no
Authority for that ; there is no Colour from ei-

ther of his Commiffions for him to take them :

And as to the French Paffes, there is nothing of
that appears by any Proof, and, for ought I can fee,

none faw them but himfelf, if there were ever any.

It is proved, That the People that were Owners
of the Goods made him very large Offers to re-

deem the Ship (Twenty thoufand Rupees, as I re-

member); but he would not accept theirPropofal,

but faid, That is afmall Sum, the Cargoe is worth

a great deal more, or to that effect : And further

faid, He muft anfwer thefe People, that his Men will

not part with it : And a French Man was to be

fet up for a mock Bufinefs, as you have heard

;

and if the Witneffes fiy true, they were faid by
the Captain of the Ship to be, and were reputed

to be, the Ship and Goods of Friends, and not

of Enemies ; and if they were fo, and had no
French Pafs, then is he, and thofe that were con-

cerned with him, guilty of piratically taking this

Ship, and of piratically feizing the Goods in the

Ship; and neither of his Commiffions will juftify

fucli an Action as this. If he had acted purfuant

to his Commiffion, he ought to have condemned
theShipand Goods, if they were a Frenchlntcrzfi,

or failed under a French Pafs ; but by his not con-

demning them, he feems to fhew his Aim, Mind,
and Intention, that he did not act in that Cafe

by virtue of his Commiffion, but quite contrary

to it ; for he takes the Ship, and mares the Mo-
ney and Goods, and is taken in that very Ship by

my Lord Bellamont, and he had continued in chat

Ship till that Time ; fo there is no Colour or Pre-

tence appears, that he intended to bring this Ship

to England, to be condemned, or to have con-

demned it in any of the Englijh Plantations, ha-

ving difpofed of the whole Cargoe as aforefaid.

Here I muft leave it to you, to confider whether,

according to the Evidence that appears, there is

any Ground for him to fay, he has acted by his

Commiffion in taking the Quedagh Merchant and

Goods in her, or whether he has not acted con-

trary thereunto.

Now, for himfelf, he has called fome Perfons

here, to give an Account of his Reputation, and

of his Services done in the Weft-Indies ; and one of

them fays, about ten or twelve Years he did good
Service there. Why fo he might, and might have,

and 'tis very like he had, fuch Reputation when
the King trufted him with thefe Commiffions,

elfe I believe he had never had them ; fo that

whatever he might be fo many Years ago, that is

not a Matter to be infilled on now, but what he

hath been fince, and how he hath acted in this

Matter charged againft him : So that, Gentlemen,

as to Mr. Kidd, I muft leave to you, whether he

is guilty of Piracy or no ; and if you believe him
guilty upon the Evidence, you will find him fo;

if not, you will acquit him.

Now for the other Prifoners, it is proved they

were all concerned in taking and fharing the Ship

and Goods in the Indictment ; yet their Circum-

ftances differ pretty much among themfelves.

There are three of them, that it has been made
out to you, and owned by the King's Witneffes,

that they were Servants. Robert Lamley, Will.Jen-

kins, Richard Barlicorn. All thefe are made out

to be Servants, and you have had the Indentures

of two of them produced, and the King's Wit-
neffes prove them fo, and they were admitted to

be Servants. Now, Gentlemen, there muft go an

Intention of the Mind, and a Freedom of the

Will, to the committing a Felony or Piracy. A
Pirate is not to be underftood to be under Con-

ftraint, but a free Agent ; for in this Cafe, the

bare Act will not make him guilty, unlefs the-

Will make it fo. Now a Servant, it is true, if he

go voluntarily, and have his Propofuien, he muft

be accounted a Pirate ; for then he acts upon his

own Account, and not by Compulfion. And thefe'

Perfons, according to the Evidence, received their

Part,
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Part, bur whether they accounted to their Ma-
ilers for their Shares afterwards, yea or no, as

they pretend, but make no Proof of it, I mud
leave that to you ; and therefore there is a Con-

fideration to be had of them: For if thefe Men
jdid go under the Compulfion of their Mafters,

to whom they were Servants, and not voluntarily,

and upon their own Accounts, it may difference

their Cafe from others, who went and acted wil-

lingly in this Matter, and upon their own Ac-

counts. So that as to thofe that were Servants

under the Command of their Mafters, that were

prefent with them, I mull leave it to you, whe-

ther you will diftinguifh between them and the

others, that were not Servants, but free Agents.

It is true, a Servant is not bound to obey his

Mafter, but in lawful Things, which they fay

they thought this was, and that they knew not to

the contrary, but that their Mafters acted accord-

ing to the King's Commiffion ; and therefore their

Cafe muft be left to your Confideration, whe-

ther you think them, upon the whole Matter

Guilty or no. If you believe them Guilty, you

will find them fo, otherwife you will acquit

them.

For the other Perfons, fome of them pretend

they came in on his Majefty's Proclamation, and

for that you muft confider the Evidence, and take

it all together, and confider whether you are fa-

tisfiedby what they have faid or prov'd, that they

have brought themfelves within theBenefit of the

King's Favour by that Proclamation. You have

heard it read, and obferv'd the Qualifications and
Directions by it, and the Terms upon which the

Pardon was promifed, which are not made out to

you, to be complied with by them ; they may ap-

ply another way for the King's Mercy ; this Court
muft proceed according to the Rules of Law and
Juftice : But then all of them hold on this ; We
were, fay they, under the Captain, and acted un-
der him as their Commander : And, Gentlemen,
fo far as they acted under his lawful Commands,
and by Virtue, and in Purfuance of his Commiffi-
ons, it muft be admitted they were juftifiable,

and ought to be juftify'd : But how far forth that

hath been, the Actions of the Captain and their

own, will beft make it appear. It is not conteft-

ed, but that thefe Men knew, and were fenfible

of what was done and acted, and did take Part in

it, and had the Benefit of what was taken ftiared

amongft them : And if the taking of this Ship and
Goods was unlawful, then thefe Men can claim

no Advantage by thefe Commiffions, becaufe they

had no Authority by them to do what they did,

but acted quite contrary to them. What had
they to do to enter into fuch Articles, and to act

as they did ? You muft confider the Evidence gi-

ven here, according to the Rules of the Law; and
if you are fatisfied, that they have Knowingly
and Wilfully been concerned or partaken with
Capt. Kidd, in taking this Ship, and dividing the

Goods, and that Piratically and Felonioufly, then
they will be Guilty within this Indictment. It

is worthy of Confideration what appears upon the
Evidence, that they met with one reputed to be a
notorious Pirate, call'd Culliford'; he was efteemed
an Arch-Pirate, and known to be fo •, yet this

Capt. Kidd, that was commiffion'd to take Pi-
rates, inftead of taking him, grows to fuch an
Intimacy with him, that he faid he would have
his Soul fry in Hell, before he would hurt him,

Vol V.
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or to that Effect j and fo they made Prefents one

to another ; and Capt. Kidd left three of his Men
with him. Whilft Men purfue their Commiffi-

ons they muft be juftify'd •, but when they do

Things not authorized, or never acted by them,

it is as if there had been no Commiffion at all.

I have diftinguilhed the Evidence as well as my
Memory ferves me, and muft leave it to you to

determine upon the whole Matter, who are Guilty,

and who not ; and fuch as you are fatisfied to be

Guilty, you will find fo, and fuch as you are not

fatisfied to be Guilty, you will acquit.

[Then the Jury withdrew, and after Halfan Hour'

s

Stay, brought in their Verdift.]

Cl.ofArr. Gentlemen of the Jury, anfwer to

your Names, John Cowper, &c.

J. Cowper. Here, &c.
CI. of Arr. Are you agreed of your Verdict ?

Omnes. Yes.

CI. of Arr. Who fhall fay for you ?

Omnes, Foreman.

Cl.ofArr. Will. Kidd, Hold up thy Hand.

(Which he did.) How fay you, Is he Guilty of the

Piracy whereofhe (lands Indicted, or not Guilty ?

(Andfo of the reft )

Foreman. Guilty.

CI. of Arr. Is Nicholas Churchill Guilty, or not

Guilty?

Foreman. Guilty.

CI. of Arr. Is James Howe Guilty, &c. ?

Foreman. Guilty.

Cl.ofArr. Is Robert Lamley Guilty, idc. ?

Foreman. Not Guilty.

CI. of Arr. Is William Jenkins Guilty, &c. ?

Foreman. Not Guilty.

CI. of Arr. Is Gabriel Loffe Guilty, fcfr. I

Foreman. Guilty.

CI. of Arr. Is Hugh Parrot Guilty, &c. ?

Foreman. Guilty.

CI. of Arr. Is Richard Barlicorn Guilty, &V. ?

Foreman. Not Guilty.

CI. of Arr. Is Abel Owens Guilty, &c. ?

Foreman. Guilty.

CI. ofArr. Is Darby Muttins Guilty, &c. ?

Foreman. Guilty.

Then William Kidd, and the other nine Perfons,

were further Arraigned upon four Indicl-

ments, in manner following

:

Cl.ofArr. William Kidd, Hold up thy Hand,
(Which he did, andfo the other Nine.)

You ftand indicted by the Name of William

Kidd, late of London, Mariner, &c.

The Jurors for our Sovereign Lord the King
do, upon their Oath, Prefent, That William Kidd„

late of London, Mariner; Nicholas Churchill, late

of London, Mariner ; James Howe, late of London,

Mariner ; Robert Lamley, late of London, Mariner

;

William Jenkins, late of London, Mariner ; Gabriel

Loffe, late of London, Mariner ; Hugh Parrot, late

of London, Mariner ; Richard Barlicorn, late of

London, Mariner ; Abel Owens, late of London,

Mariner ; and Darby Muttins, late of London, Ma-
riner; the 20th Day of September, in the Ninth

Year of the Reign of our Sovereign Lord William

the Third, by the Grace of God, of England,

Scotland, France and Ireland, King, Defender of

S f 2 the
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the Faith, &c. by Force and Arms, &c. upon
the High Sea, in a certain Place, diftant about

Fifty Leagues from the Port of Carrawar, in the

Eaft- Indies i and within the Jurifdiftion of the

Admiralty of England, did piratically and felo-

nioufly fet upon, board, break and enter a certain

Ship call'd A Moori/h Ship, then being a Ship of

certain Perfons (to the Jurors aforefaidunknownj

and then and there piratically and felonioufly

did make an A (Fault, in and upon certain Mari-

ners fwhofe Names to the Jurors aforefaid are un-

known) in the fame Ship in the Peace of God,
and of our (aid now Sovereign Lord the King,

then and there being, piratically and felonioufly

did put the aforefaid Mariners of the fame Ship,

in the Ship aforefaid then being, in corporal Fear

of their Lives, then and there in the Ship afore-

faid upon the High Sea, in the Place aforefaid, di-

ftant about Fifty Leagues from the Port of Car-

rawar aforefaid, in the Eafi-lndies aforefaid, and
within the Jurifdiclion aforefaid, piratically and
felonioufly did (leal, take and carry away One
hundred Pound Weight of Coffee, of the Value

of Five Pounds of lawful Money of England, Sixty

Pound Weight of Pepper, of the Value of Three
Pounds of lawful Money of England, Onehundred
Weight of Myrrh, of the Value of Five Pounds
of lawful Money of England, and Twenty Pieces

of Arabian Gold, of the Value of Eight Pounds
of lawful Money of England, the Goods, Chattels

and Moneys of certain Perfons (to the Jurors a-

forefaid unknown} then and there upon the

High Sea aforefaid, in the aforefaid Place, diftant

about Fifty Leagues from the Port of Carrawar

aforefaid, in the Eaft-Indies aforefaid, and within

the Jurifdiclion aforefaid, being found in the

aforefaid Ship, in the Cuftody and Pofleflion of

the faid Mariners in the faid Ship, from the faid

Mariners of the faid Ship, and from their Cufto-

dy and Pofleflion, then and there upon the High
Sea aforefaid, in the Place aforefaid, diftant about

50 Leagues from the Port of Carrawar aforefaid,

in the Eaft-Indies aforefaid, and within the Jurif-

diftion aforefaid, againft the Peace of our faid

now Sovereign Lord the King, his Crown and

Dignity, &c.
How fay 'ft thou, William Kidd, Art thou guilty

of this Piracy and Robbery, whereof thou itand-

eft Indicted, or not guilty?

William Kidd. Not guilty.

CI. of Arr. Culprit, How wilt thou be tried ?

Kidd. By God and my Country.

CI of Arr. God fend thee a good Deliverance.

{Andfo of the other Nine.)

CI ofArr. William Kidd, Hold up thy Hand.
{Which he did : Andfo the'other Nine.)

You (land indicted by the Name of William

Kidd, late of London, Mariner. (Andfo of the reft.)

The Jurors for our Sovereign Lord the King,

do upon their OathPrefent, That William Kidd,

late of London, Mariner ; Nicholas Churchill, late

of London, Mariner; James Howe, late of London,

Mariner; Robert Lamley, late ofLondon, Mariner;

William Jenkins, late of London, Mariner ; Gabriel

Loffe, late of London, Mariner ; Hugh Parrot, late

of London, Mariner ; Richard Barlicorn, late of

London, Mariner; Abel Owens, late of'London, Ts/la.-

riner ; and Darby Mullins, late of London, Mari-

ner ; the 27th Day of November, in the 9th Year
of the Reign of our Sovereign Lord William the

Third, by the Grace of God, of England, Scot-

land, France and Ireland, King, Defender of the

Faith, &V. by Force and Arms, &c. upon the I

High Sea, in a certain Place, diftant about four

Leagues from Callicut in the Eaft- Indies, and with-

in the Jurifdiftion of the Admiralty of England,
\

did piratically and felonioufly fet upon, board,

break, and enter a certain Ship called, A Moorifh

Ketch, then being a Ship of certain Perfons (to I

the Jurors aforefaid unknown) and then and there

piratically and felonioufly did make an A (Fault

in, and upon certain Mariners ('whofe Names
to the Jurors aforefaid are unknown) in the fame >

Ship, in the Peace of God, and of our faid now
Sovereign Lord the King, then and there being,

piratically and felonioufly did put the aforefaid

Mariners of the fame Ship, in the Ship aforefaid

then being, in corporal Fear of their Lives, then

and there in the Ship aforefaid, upon the High
Sea, in the Place aforefaid, diftant about four

Leagues from Callicut aforefaid, in the Eaft-Indies

aforefaid, and within the Jurifdiftion aforefaid,

piratically and feloniouy did (leal, take and car-

ry away the fame Ship, and the Apparel and

Tackle of the fame Ship, of the Value of Five

hundred Pounds of lawful Money of England;

Eleven Bales of Cotton, of the Value of Sixty

Pounds of lawful Money of England ; two Horfes,

each of them of the Price of Twenty Pounds

of lawful Money of England ; and Fifty Indian

Quilts of the Value of Five Pounds of lawful

Money of England (the Goods and Chattels of

certain Perfons to the Jurors aforefaid unknown)
then and there upon the High Sea aforefaid, in the

aforefaid Place, diftant about four Leagues from

Callicut aforefaid, in the Eaft-Indies aforefaid, and

within the Jurifdiftion aforefaid, being found

in the aforefaid Ship, in the Cuftody and PofFef-

fion of the faid Mariners in the fame Ship, from

the faid Mariners of the faid Ship, and from their

Cuftody and Pofleflion, then and there upon the

High Sea aforefaid, in the Place aforefaid, di-

ftant about four Leagues from Callicut, aforefaid,

in the Eaft-Indies aforefaid, and within the Ju-

rifdiftion aforefaid, againft the Peace of our faid

now Sovereign Lord the King, his Crown and

Dignity, &c.

Hou fay'ft thou, William Kidd, Art thou

Guilty, of this Piracy and Robbery whereof

thou (landed indifted, or not Guilty ?

Will. Kidd. Not Guilty.

CI. ofArr. Culprit, How will thou be tried ?

Kidd. By God and my Country.

CI. ofArr. God fend thee a good Deliverance.

(Andfo of the other Nine.)

CI. ofArr. William Kidd, Hold up thy Hand.

{Which he did.: Andfo the other Nine.)

You (land indifted by the Name of William

Kidd, late of London, Mariner. (Andfo the reft.)

"The Jurors for our Sovereign Lord the King,
<« do, upon their Oath, Prefent, That William

" Kidd, late of London, Mariner; Nicholas Chur-
* ' chill, late of London, Mariner ; James Howe,
" late of London, Mariner } Robert Lamley , late of

" Lon-
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" London, Mariner; William Jenkins, hteof Lon-
' don, Mariner ; Gabriel Loffe, late of London,
l Mariner; Hugh Parrot, lace of London, Mari-
•' ner; Richard Barlicorn, late of London, Mari-
lt nerj AbelOwens, hit of London, Mariner; and
" Darby Mullins, late of London, Mariner; the

" Twenty-eighth Day of December, in the Ninth
'« Year of the Reign of our Sovereign Lord Wil-
" Ham the Third, by the Grace of God of Eng-
" land, Scotland, France and Ireland, King, De-
" fender of the Faith, Gfc. by Force and Arms,
" &c. upon the High Sea, in a certain Place,

" diftant about four Leagues from Callicut, in the

" Eaft- Indies, and within the Jurifdiction of the

" Admiralty of England, did piratically and felo-

" nioufly fee upon, board, break and enter a
" certain Ketch, call'd, A Moorijh Ketch, then

" being a Ketch of certain Perfons (to the Ju-
" rors aforefaid unknown) and then and there

" piratically and felonioufly did make an Affault

«' in, and upon certain Mariners (whofe Names

g to the Jurors aforefaid are unknown) in the

" fame Ship, in the Peace of God, and of our
" faid now Sovereign Lord the King, then and

M there being, piratically and felonioufly did put
*' the aforefaid Mariners of the fame Ketch, in

" the Ketch aforefaid then being, in corporal

" Fear of their Lives, then and there in the
*' Ketch aforefaid, upon the High Sea, in the

" Place aforefaid, diftant about four Leagues
*' from Callicut aforefaid, in the Eajl- Indies afore

-

«' faid, and within the Jurifdiction aforefaid, pi-

r ratically and felonioufly did (leal, take and car-

" ry away the faid Ketch, and the Apparel and
«' Tackle of the fame Ketch, of the Value of Fif-

B ty Pounds of lawful Money of England ; thirty

" Tubs of Sugar-candy, of the Value of Fifteen

" Pounds of lawful Money of England ; fix Bales

" of Sugar, of the Value of Six Pounds of lawful

" Money of England ; and ten Bales of Tobacco,

g of the Value of T^n Pounds of lawful Money
" of England, the Goods and Chattels of certain

" Perfons ( to the Jurors aforefaid unknown
)

*' then and there upon the High Sea aforefaid,

U in the aforefaid Place, diftant about four
*' Leagues from Callicut aforefaid, in the Eaft-
" Indies aforefaid, and within the Jurifdiction a-

" forefaid, being found in the aforefaid Ketch,
" in the Cuftody and PoiTeflion of the faid Ma-
" riners in the fame Ketch, from the faid Mari-
" ners of the faid Ketch, and from their Cufto-
" dyandPoffcffion, then and thereupon the High
'.* Sea aforefaid, in the Place aforefaid, diftant a-

U bout four Leagues from Callicut aforefaid, in

" tire Eafl-Indies aforefaid^ and within the Jurif-
" diction aforefaid, againlt the Peace of our faid

" now Sovereign Lord the King, his Crown and
'* Dignity, &c.

How fay'ft thou, WilliamKidd, Art thou Guilty

of the Piracy and Robbery whereof thou (land-

ed indicted, or not Guilty?

Will. Kidd. Not Guilty.

CI. of Arr. How wilt thou be try'd ?

Will Kidd. By God and my Country.
CI. of Arr. God fend thee a good Deliverance.

(Andfo of the other Nine.)

CI of Arr. William Kidd, hold up thy Hand.
{Which he did : Andfo the other Nine.)

3*7
You ftand indicted by the Name of Will. Kidd,

late of London, Mariner, &V. (And fo of the r,fl.)

" The jurors for our Sovereign Lord the King,
" do, upon their Oath, Prefent, That William
" Kidd, late of London, Mariner; Nicholas Chur-
" chill, late of London, Mariner ; James Howe, late

" of London, Mariner; Robert Lamley, late ofLon-
" don, Mariner ; William Jenkins, late of London,
" Mariner ; GabrielLoffe, late ofLondon, Mariner,
" Hugh Parrot, late of London, Mariner ; Richard
" Barlicorn, late of London, Mariner ; Abel Owens,
" late of London, Manner ; and Darby Mullins,
" late of London, Mariner ; the Twentieth Day of
'
' January, in the Ninth Year of the Reign of our
" Sovereign Lord, William the Third, by the
" GraceofGod, ofEngland, Scotland, France,a.nd
" Ireland, King, Defender of the Faith, &c. by
" Force and Arms, &c. upon the High Sea, in

'' a certain Place, diftant about twelve Leagues
" from Callicut in the Eaft-Indies, and wichin the
" Jurifdiction of the Admiralty of England, did
ic

piratically and felonioufly fet upon, board
" break, and enter a certain Ship, call'd, APortu-
" guezeShip, then being a Ship of certain Perfons
" (to the Jurors aforefaid unknown) and then
" and there piratically and felonioufly did make
" an Affault in and upon certain Mariners, Sub-
" jects of the King of Portugal (whofe Names to

" the Jurors aforefaid are unknown) in the fame
" Ship, in the Peace of God, and of our faid now
" Sovereign Lord the King, then and there be-

" ingj piratically and felonioufly did put the

" aforefaid Mariners of the fame Ship, in the

" Ship aforefaid then being, in corporal Fear of
** their Lives, then and there in the Ship afore-

" faid, upon the High Sea, in the Place aforefaid,

" diftant about twelve Leagues frorh Callicut a-

" forefaid, in the Eaft- Indies aforefaid, and within

" the Jurifdiction aforefaid, piratically and felo-

" nioufly did (teal, take, and carry away two
" Cheftsof Opium, ofthe Value of Forty Pounds
" of lawful Money of England; eighty Bags of
" Rice, of theValue of Twelve Pounds oflawful
" Money of England, one Tun of Bees-wax, of
" the Value of Ten Pounds of lawful Money of
" England; thirty Jarrs of Butter, of the Value
" of Ten Pounds oflawful Money of England; and
" halfaTun oflron, ofthe Value ofFour Pounds
** of lawful Money of England, the Goods and
" Chattels of certain Perfons (to the Jurors a-

" forefaid unknown) then and there upon the

" High Sea aforefaid, in the aforefaid Place, di-

'
' ftant about twelve Leagues from Callicut afore-

" faid, in the Eafi-Indies aforefaid, and within the

" jurifdiction aforefaid, being found in the a-

" forefaid Ship, in the Cuftody and Poffefilon.of

" the faid Mariners in the fame Ship, from the

" faid Mariners of the fame Ship, and from their

" Cuftody and Pofftffion, then and there upon
" the High Sea aforefaid, in the Place aforefaid,

*« diftant about twelve Leagues from Calicut a-

" forefaid, in the Eaft-Indies aforefaid, and with-

" in the Jurifdiction aforefaid, againlt the Peace

" of our laid now Sovereign Lord the King, his

" Crown and Dignity, &c.

Hov/ fay'ft thou, WilliamKidd, Art thou guil-

ty of the Piracy and Robbery whereof tnou

ftandeft indicted, or not guilty ?

Will. Kidd. Not guilty.
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CI. of Arr. How wilt thou be tried ?

Will. Kidd. By God and my Country.

CI of Arr. God fend thee a good Deliverance.

(Andfo of the other Nine.)

[Then the Court adjourn 'd till To-morrow Morn-

ingEight a-Clock.]

c_ chill, James Howe, Robert Lamley,

William Jenkins, Gabriel Loffe,Hugh Parrot,R.Bar~

licorn, Abel Owens, and Darby Mullins to the Bar.

You the Prifoners at the Bar, William Kidd, &c.

thofe Men that you lhall hear call'd, and perfo-

nally appear, are to pafs between our Sovereign

Lord the King and you, upon Trial of your fe-

veral Lives and Deaths: If therefore you, or any

of you, will challenge them, or any of them, your

Time is to fpeak unto them as they come to the

Book to be fworn, and before they be fworn.

Call William Smith. (Who appear'd ; and there being

no Challenges, the Twelve that werefworn are as fol-

lows.)

The Jury.

Will. Smith..

Benj. Hooper,

Jo. Htbbert,

Jo. Pettit,

Will. Hatch,

Jof. Chaplain,

11

Abel Owens. My Lord, I came in upon the

King's Proclamation, and enter'd my felf aboard
one of the King's Ships.

Dr. Oxenden. You mull anfwer firft, and come
to your Defence afterward.

Abel Owens. I hope your Honours will grant it

me as well as the reft, I enter'd my felf into the

King's Service.

CI. of Arr. You of the Jury, look on the Prifo-

The further Proceedings againftWAYizm ners
'
and hearken to their Caufe. They ftand

t^-jj J,i J Mi • D •/* indicted by the Name of William Kidd, &c.
Kidd, andtheother NmePri/oners, on Mt, j. iurton _ You may try all che indi6tmenrs

thefour InditlmentS, May the Ninth, together, if they are the fame Perfons con-
cern'd.

CI. of Arr. They are the fame that are concern'd
in the two firft Indictments.

Mr. J. Turton. Then proceed upon thefe two to-

gether.

CI. of Arr. They ftand a fecond time indicted

by the Name of William Kidd, late of London,
Mariner. (Andfo of the reft.) Upon thefe two In-

dictments they have been arraign'd, and thereto

have feverally pleaded, Not guilty ; and for their

Trials have put themfelves on God and their

Country, which Country you are. Your Charge
is to enquire, Whether they are guilty of the faid

Piracies and Robberies whereof they ftand in-

dicted, or not guilty, csV.

Mr. Knapp. May it pleafe your Lordfhip, and
Gentlemen of the Jury, thefe are two feveral In-

dictments againft William Kidd, Sec. and they are

both for Piracy. One fets forth, That the Pri-

foners at the Bar, on the Twentieth of September,

in the Ninth Year of his Majefty's Reign, fifteen

Leagues from Carrawar, did piratically invade and
take a Ship call'd The Moorifh Ketch, and put the

Mariners in fear of their Lives. The other In-

dictment fets forth, That on the 27th of Novem-
ber, in the Ninth Year of his Majefty's Reign,
four Leagues from Callicut, the Prifoners at the

Bar did feize and take another Moorifh Ship; to

both which Indictments they have pleaded, Not
guilty. If we prove the Fact, you muft find them
guilty. We will call WitnefTes. The Witneffesare

the fame. The whole Story you have heard be-

fore, and we will apply our felves now to thefe

Facts mention'd in thefe two Indictments.

Mr. J. Turton. You muft open your Matter firft,

-becaufe there is a new Jury.

Mr. Knapp. Then, my Lord, and Gentlemen of

thejury, This Capt. Kidd went out of England in

a Ship call'd The Adventure-Galley. He firft went

to New-Tork, and there he fet out Articles to pro-

cure Men, and promis'd them that would come
in to him a Share in the Adventures they Ihould

get. From thence he goes to Babs-Key, and lies

about three Weeks there, watching for the Mocca

Fleet : He fent his Boat out three times to fee in

what condition the Ships were. He could get no

Intelligence the two firft times, but the third

time he did ; they brought him Word, they were

fourteen or fifteen Ships ready to fail, and that

their Colours were Englifh and Dutch, and Moorijh.

He lay in wait for thefe Ships, and watch'd them

;

and when they came down, he fell in with them,

and fired at them •, but he found they were under

an Englifh and Dutch Convoy, and fo away he went

and left them. And then he came to cruife on

the Coaft of Malabar, and there he met with his

firft Prize, and that is the Moorijh Ship mention'd

in the firft Indictment: They feiz'd and took this

3 Mcorijb

r Peter Gray,

Rob. Comfort,

Tho. Hollis,

Will. Ford,

I Tho. Stephens,

IJ. Dodfon.

CI. of Arr. Oyer, count thefe : William Smith.

Cryer. One, &c.

CI. of Arr. Benjamin Hooper.

Cryer. Two, &c. Twelve good Men and true,

ftand together and hear your Evidence.

[Then the ufual Proclamation for Information was
made ; and the Prifoners being bid to hold up their

Hands, the Clerk of Arraignments charg'd the

Jury with them thus.']

CI. ofArr. " You of the Jury, look upon the
" Prifoners, and hearken to their Caufe. They
" ftand indicted by the Names of William Kidd,
" &zc.(as before in theIndifiment.)Upon thislndict-
" ment they have been arraign'd, and thereunto
" have feverally pleaded, Not guilty ; and for
" their Trial put themfelves on God and their
" Country,which Country you are. Your Charge
li

is to enquire, Whether they be guilty of the
st Piracy and Robbery whereof they ftand in-
** dieted, or not guilty, &c.

Nich. Churchill. May it pleafe you, my Lord, I

came in upon his Majefty's Proclamation; and if

that do not do, I throw my felf upon the Mercy
of the Honourable Bench.

Mr. Bar. Hatfell. If they will withdraw their

Plea, and confefs the Indictment, they may.
Nich. Churchill and James Howe. We refer our

felves to the King's Proclamation.

Dr. Oxenden. But do you confefs the Matter of
the Indictment? You may do that if you will,

and then you need not be try'd.
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Moorijh Ship, and entered her, and rook feveral

Goods out of her, and then let the Ship go away.

"We will call ourWitneffesas to this Ship firft. Call

Robert Bradinbam and Jofepb Palmer. (Who ap-

peared and were /worn.) Mr. Bradinbam, what

ha-, g you to fay as to this Matter.

Mr. Bar. Ha/fell. Tell it from the Beginning ;

from the Time you went out of England, to the

Time of taking this Ship, becaufe there is a new

Jury.
Bradinbam. About the Beginning of May, 1696,

we went out of England, and went to Neiv-Tork,

in the Adventure-Galley, whereof Capt. Kidd was

Commander.
Mr. Knapp. Whither did you go ?

Bradinbam. To New-York. We took a Ship by

the Way, and carried her to New-York, where

we condemn'd her.

Mr. Knapp. What Ship was that ?

Bradinbam. A French Banker. At New-York

Capt. Kidd put up his Articles, That if any would

come aboard his Ship, they fhould be welcome,

no Purchafe no Pay, mentioning that he had the

King's Commiffion : From thence we went to St.

Jaugtr, then to Maderas, then to Madagascar,

then to Bonavis, then to Joanna, and then to the

Red-Sea, and then to Babs-Key; there he lay three

Weeks looking for the Mecca Fleet.

Mr. Knapp. Where ?

Bradinbam. In Babs-Key.

Mr. Knapp. You fay he lay there about a Fort-

night or three Weeks : How did he behave him-

felf there ?

Bradinbam. He fent out his Boat threeTimes •,

and the two firft Times they could get no Intel-

ligence.

Mr. J. Turton. Tell whofe the Mocca Fleet was.

Bradinbam. They belong'd to the Moors ; they

were Merchant-men belonging to the Moors.

Mr. Knapp. What News did they bring the

third Time ?

Bradinbam. The third Time they brought

Word, that there were fourteen or fifteen Ships

in the Harbour ready to fail.

Dr. Newton. What did he fay then ?

Bradinbam. That he would take as many of
them as he could 3 and did not doubt but to make
a Voyage out of them.

Mr. J. Turton. What Account did the two

firft Boats bring ?

Bradinbam. No Account at all, my Lord.

Mr. J. lurton. What Notice did they bring

the third Time ?

Bradinbam. They brought Word, that there

were about fourteen or fifteen Ships in the Har-
bour ready to fail.

Mr. J. burton. Which Time was it that they

brought that Word ?

Bradinbam. The third Time. Then the Fleet

came down, and Capt. Kidd followed them.

Mr. Knapp. Were" there any on Shore to watch
this Fleet ?

Bradinbam. There were fome fent to the high

Land of the Ifland, to fee if the Fleet came ; and
when they faw it, they were to give a Sign with
a Half-pike and Flag., and then the Boat was to

fetch them off. At laft the Fleet came down, and
Cdpt.Kidd went among them, and fired at them ;

but finding they were under a Convoy, and too
ftrong for him, he was forced to leave them.
Mr. Knapp. Whither did you go then ?

3*9
Bradinbam. From thence we went to Carawar*

and by the Way we met with a Moorijh Ship, or
which Capt. Barker was Commander.
Mr. Knapp. My Lord, that is the Ship that

they are indicted for. Where was it that you met
with that Ship ?

Bradinbam. About fifty Leagues from Cara-
war.

Mr. Knapp. Pray, what did they do with that
Ship ?

Bradinbam. We took Capt. Parker's Ship, and
took him aboard, and the Portugiieze for a Lin-
guifter ; and he took out fome of the Men, and
bound their Hands behind them, and ordered
them to be drubb'd with a naked Cutlafs ; and
he took out of her fome Pepper and Coffee, and
Arabian Gold, and wearing Apparel, and feveral
other Things.

Mr. Knapp. What did he do with thefe Men s

after he had plundered the Ship ?

Bradinbam. He let the Ship go, and kept
Parker and the Portugueze aboard.

Dr.Newton. How many Men were there aboard
the Ship ?

Bradinbam. About thirty.

Dr. Oxenden. What Countryman was this

Parker ?

Bradinbam. He was an Englijhman.

Dr. Oxenden. How do you know that ?

Bradinbam. He told me fo.

Mr. Knapp. What Ship was it ?

Bradinbam. A Moorijh Ship.

Mr. Knapp. What Time was this done ?

Bradinbam. In September, 1697.
Mr. Knapp. What did he do with the two Men

he took out of this Ship ?

Bradinbam. He kept them aboard this VefTel.

Mr. Knapp. What Ship was Captain Kidd m
then ?

Bradinbam. He was in the Adventure-Galley.

Mr. Knapp. Tell us whether any other of thefe

Prifoners at the Bat were in that Ship when this
was done ?

Bradinbam. Every one of them.
CI. ofArr. Was Capt. Kidd himfelf there ?

Bradinbam. Yes.

CI. of Arr. Was Nicholas Churchill there ?

Bradinbam. Yes.

CI. of Arr. Was James Howe thefe ?

Bradinbam. Yes.

CI. of Arr. Was Robert Lamley there ?

Bradinbam. Yes.

CI. of Arr. Was William Jenkins there ?

Bradinbam. Yes.

CI. ofArr. Was Gabriel Loffe there ?

Bradinbam. Yes.

CI. of Arr. Was Hugh Parrot there ?

Bradinbam. Yes.

CI. of Arr. Was Richard Barlicorn there I

Bradinbam. Yes.

CI. ofArr. Was Abel Owens there ?

Bradinbam. Yes.

CI. of Arr. Was Darby Mullins there ?

Bradinbam. Yes.

CI. of Arr. You fay, you are fure they were all

there ?

Bradinbam. Yes, I am fure they were.

Mr. J. Turton. What Goods did they take out
of that Ship ?

Bradinbam. Several Bales of Pepper, feveral

Bales of Coffees and fome Myrrh, which is a Gum.
Mr. Soil
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Mr. Soil. Gen. What did they do with it ?

Bradinham. Capt. Kidd made ufe of the Myrrh
to make Pitch of.

Mr. Soil. Gen. What was the Value of the

Myrrh ?

Bradinham. About fifteen Pounds.

Mr. Soil. Gen. Where did they go after the

taking of this Ship ?

Bradinham. To Carrawar.

Mr. Soil. Gen. What did they do there ?

Bradinham. There the Captain wooded and
watered his Ship.

Dr.Oxenden. What is Carrawar? Tell the Court.

Bradinham. There is an Englijh Factory ; they

fent fome Men aboard, and demanded this Parker,

and the Portugueze j and the Captain denied them,
and kept them in the Hold, and would not let

them know he had them on board.

Dr. Oxenden. Had they any notice of Parker's

being on board Capt. Kidd's Ship ?

Bradinham. I fuppofe they had Information

from Bombay, by the Mariners that went away ;

for Capt. Parker's VefTel belonged to that Place.

Mr. Soil. Gen. How far is that Carrawar horn
Bombay ?

Bradinham. About forty Leagues.

Mr. Soil. Gen. Where did you go after that?

Bradinham. They cruifed on that Coaft, and
they went to one of the Malabar Iflands.

Mr. Soil. Gen. What was done there?

Bradinham. We wooded and watered our Ship.

Mr. Soil. Gen. Did they take any Ships there?

Bradinham. Capt. Kidd went afhore there, and
burnt fome Houfes, and plundered feveral Boats.

Mr. Soil. Gen. Was there any Ship taken there ?

Bradinham. Yes.

Mr. Soil Gen. What Ship ?

Bradinham. Some time in November^ (about the

17th of November) they took a Moorijh Ship,

Skipper Mitchel was the Commander.
Mr. B. Hatfell. You need go no further now.

Mr. Knapp. We will call the other Evidence,

if you pleafe, Mr. Sollicitor.

Mr. Soil. Gen. We will give our Evidence upon
both Indictments together.

Mr. Knapp. They ftand charged with taking

another Ship. You have heard how far we have

carry'd it. Now they went and took another

Ship about the 17th of November.

Bradingham. They took a Moorijh Ship four

Leagues from" Callicut.

Mr. J. Turton. Now go on.

Bradingham. Capt. Kidd took this Moorijh Ship
on the Coaft of Malabar, Skipper Mitchel was the

Commander ; me was a Moorijh Ship : He took
out of her two Horfes, fome. Bales of Cotton,

and fome Quilts.

Mr. B. Hatjell. What Countryman was this

Skipper Mitchel?

Bradinham. A Dutchman.

Mr. B. Hatjell. What Ship was it ?

Bradinham. A Moorijh Ship ; fhe belong'd to

Suratt.

Mr. Soil. Gen. What Burthen was me ?

Bradinham. About 150 Tun.
Mr. Soil. Gen. What was found in her ?

Bradinham. Two Horfes, and about eleven or

twelve Bales of Cotton.

Mr. J. burton. Was this on the Coaft of Calli-

htt ?

Bradinham. It was on the Coaft of Malabar.

Mr. Knapp. How far from Malabar ?

Bradinham. Seven or eight Leagues.

Mr. Soil. Gen. What did they do after this

with the Ship, and Goods, and People?
Bradinham. The People they fet afhore, and

kept the Ship, and carry'd her to Madagajcar.

Mr. Solli Gen. What was the Value of the

Horfes taken out of her ?

Bradinham The Horfes were worth about 40 /.

Mr. Soil. Gen. What the Cotton ?

Bradinham. About an Hundred Pounds.
Mr. B. Hatjell. How do you know this Skipper

Mitchel was a Dutchman ?

Bradinham. He told me fo ; he came afterwards

aboard Capt. Kidd, and took Arms under him.
Mr. Soil. Gen. Were all thefe Perfons aboard

this Ship when fhe was taken ?

Bradinham. Yes, my Lord.
Mr. B. Hatjell. You fay, this Ship was about

150 Tun ; What might fhe be worth ?

Bradinham. About 500 /.

Mr. B. Hatjell. To whom did fhe belong ?

Bradinham. To the Moors.

Mr. B. Hatjell. What Moors ?

Bradinham. The Moors that belong'd to Suratt,

as I was inform'd by the Moors.

Mr. Soil. Gen. What did he do with the Ship
afterwards ?

Bradinham. She was carried to Madagajcar.

Mr. Soil Gen. What did they do with the Ship?
Bradinham. They funk her.

Mr. Soil. Gen. Do you know why they funk
her ?

Bradinham. She was funk voluntarily.

Kidd. This Man contradicts himfelf in an
hundred Places.

Bradinham. The Ship was funk purpofely.

Dr. Newton. What was done when you came
to Madagajcar ?

Bradinham. When we came to Madagajcar,

there came off a Canoo with white Men aboard,

that belong'd to the Mocco Frigate : Some of

thefe Men belong'd formerly to Capt. Kidd. She
was fuppos'd to be a Pirate Ship.

Mr. Soil. Gen. What was the Reafon of fink-

ing that Ship?

Bradinham. They funk her in the Harbour,

that fhe might be convenient forVeffels to ca-,
j

reen by. Some Men came off in this Canoo,

and they told him, they heard he was come to

take them, and hang them. He faid, it was no

fuch Thing.
Dr.Newton. Who was the Captain of the Mocco

Frigate ?

Bradinham. Captain Cullijord.

Dr. Newton. Was he a Pirate ?

Bradinham. Yes, .he was reputed fo.

Mr. Soil. Gen. Well, go on.

Bradinham. Capt. Kidd fwore he would be true ;

to them, and that he would do them no Harm.
Mr. Soil. Gen. Did you hear all this ?

Bradinham. Yes, he fwore to be true to them.

Mr. Knapp. Was there any thing faid about !

Captain Kidd's taking her ?

Bradinham. Nothing.

Dr. Newton. What paffed afterwards between

Captain Kidd and Cullijord ?

Bradinham. They were very friendly together

and they made Prefents to one another.

Dr. Newton. What Prefents were there made?

Bradinham.
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Bradinham, Culliford gave to Cape. Kidd fome

Pieces of China Silk, and Kidd bid Culliford rake

any thing he had.

Mr. Soil. Gen. Did Capt. Kidd give Cullifordany

Guns ?

Bradinham. He fupply'd him with two Guns.

Dr. Newton. Was there any Divifion of Goods

or Money ?

Bradinham. After Ave came to Madigafcar,

Capt. Kidd ordered the Goods to be hoifted out,

and fhared, and Capt. Kidd had forty Shares for

himfelf.

Mr. Soil. Gen. What became of the Goods of

thole Ships ?

Bradinham. They were fold.

Mr. Soil. Gen. What was done with the Pro-

duel of the Goods ?

Bradinham, Capt. Kidd kept it 5 and when there

was fomething worth fharing, he fhared it, and

he had forty Shares for himfelf.

CI. ofArr. Had N. Churchill any Share ?

Sradinham. He had a whole Share.

CI. of Arr. Had James Howe any Share ?

Bradinham. He had a whole Share.

CI. of Arr. Had R. Lamley any Share ?

Bradinham. He had half a Share.

CI. of Arr. Had W. Jenkins any Share ?

Bradinham. He had half a Share.

Jenkins. How can you atteft thefe wicked Lies ?

I had nothing.

Mr. Bar. Hatfell. Who fhared it ?

Bradinham. The Captain.

Kidd. He tells a thoufand Lies.

CI. of Arr. Look on Hugh Parrot; Had he any
Share ?

Bradinham. Yes, halfa Share of Money, and a

whole Share of Goods.
CI of Arr. Had R. Barlicorh any Share ?

Bradinham. He had half a Share ?

Cl. of Arr. Had Abel Owens any Share ?

Bradinham. He had a whole Share ?

C/. of Arr. Had Darby Mullins any Share?

Bradinham. He had half a Share.

Mr. Soil. Gen. Now if any of you will afk him
any Queftions you may ?

Kidd. Mr. Bradinham, Pray what Share had you?

Bradinham. Ifmy Lord afk me, I willanfwer him.

Kidd. Had you any Share ?

Bradinham. Yes.

Kidd. Did not you come aboard my Ship, and

rob the Surgeon's Cheft ?

Bradinham. No, I did not.

Kidd. Did not I come to you, when you went
iway,and met you on the Deck, and faid, Why
do you take the Cheft away ?

Bradinham. No, I did not do it.

Kidd. You are a Rogue.
Mr. J. Turton. It were the fame thing for him
confefs it, as to deny it, if he had done it.

Kidd. He did certainly do it.

Mr. B. Hatfcll. But he fays he did not.

Mr. j. Turton. Would any of you afk himany
Queftions ?

Cl. ofArr. Nich. Churchill, Will you afk him
my Queftions ?

Churchill. I came in on the King's Proclamati-
)n, and depend wholly on it.

Kidd. Were there nor any French Pittes aboard
hat Ship ?

Bradinham. I heard fay there were, I did ne-
'er fee them.
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Kidd. I did not divide the Things, but the

Men did what they pleafed, and you took your
Share, and faw the French PafTes.

Mr. B. Hatfcll. What Ship is that you mean ;

that taken in September, or that in November ?

Bradinham. The Moorifh Ship, that Parker
was Commander of.

Mr. B. Hatfell. There were two mentioned.

Kidd. Juft now he told you of two in November \

now he fays one in November, another in September.

Mr.B. Hatfcll. He fays, t\\s.t'm September, that

Parker was Commander of.

Kidd. There was no fuch Thing in November ;

he knows no more of thefe Things than you do.

This Fellow ufed to fleep 5 or 6 Months toge-

ther in the Hold.
Mr. J, Turton. I allure you, he gives a very good

Account of the Matter.

Mr. B. Hatfell. Why did you give him a Share
then ?

Kidd. Becaufe he was Surgeon. As for the
Goods, they took it amongfl them, and did what
they pleafed, I wasnever near them. The y la

Wait for me to kill me. They took away what
they pleafed, and went to the Ifland ; and I, with
about 40 Men, was left in the Ship, and we
might go whither we pleafed.

Mr. Soil. Gen. Mr. Kidd, Will you afk him any
Queftions ?

Kidd. No, no, fo long as he fwears it, our
Words or Oaths cannot be taken.

Cl. of Arr. Will you afk him any more Que-
ftions ?

Kidd. No, no, it fignifies nothing.

Cl. ofAn. N. Churchill, Will you afk him any
Queftions ?

Churchill. I came in upon his Majefty's Procla-
mation, and rely upon that.

Cl. of Arr. J. Howe, Will you afk him any
Queftions ?

Howe. I furrendered my felf upon the King's
Proclamation, and plead Guilty.

Cl. of Arr. R. Lamley, Will you afk this Wit-
nefs any Queftions ?

Lamley. Do you fay, I had half a Share of
Money ?

Bradinham. Yes
Lamley. No, I had none.

1

Cl. of Arr. It was your Share, and you mufl
make it appear/, if you accounted for it to your
Mafter.

[

Lamley. If your Lordihippteafe* I was an Ap-
prentice.

Mr. B. Hatfell. To whom was you a Servant ?

Lamley. I was an Apprentice to A. Owens.
Mr. J. Turton. Was Lamley an Apprenticee to

Owens ?

Bradinham. My Lord, he was a Servant to

Owens, who was aboard them.

Mr. J. Turton. He had half a Share, but per-

haps he might account for it to his Mafter after-

ward.

Cl. ofArr. IV. Jenkins, Will you afk the Wit-
nefs any Queftions ?

Jenkins. My Lord, I beg he may fpeak the

Truth, whether I was a Servant.

Bradinham. My Lord, he was a Servant to

George Bullen. -.'

Mr. J. Turton. Was this Bullen aboard then ?

Bradinham. Yes.

Mr, J. Turton. When both Ships were taken ?

T z Bra-
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Bradinham. Yes.

C/. of Arr. Will you afk the Witnefsany Que-
ftions, G. Loffe?

Loffe. My Lord, when I came aboard, the

Captain open'd his CommiHion there : Did I ever

difobey his Commands ?

Bradinham. Not, that I know of.

Loffe. Did you fee me receive any Share ?

Bradinham. Yes, half a Shareof Money, and a

whole Share of Goods.

Loffe. Where?
Bradinham. In the great Cabin.

CI. of Arr. What Queftions will you afk him,

Hugh Parrot?

Parrot. May it pleafe your Lordfhip, I will

give you an exact Account from the Time of my
going out of England, in the Month of Oclober,

1695..=

CI. of Arr. You may make your Defence after-

wards ; in the mean time will you afk him any

Queftions now ?

Parrot. I appeal to him, Whether he everfaw

me do any fuch Cruelty as he mentions?

Mr. J. Turton. You hear what he fays,anfwer

him.

Bradinham. I cannot fay you were the very

Man that did it, but thofe Men were ufed fo ;

they were hoifted up, and drubb'd with a na-

ked Cutlafs.

Parrot. And then I afk him, Whether I ever

went any further than my Commander order'd me,

or againft the King's Commiffion, as I thought ?

Bradinham. I cannot fay you did any thing con-

trary to your Commander's Orders.

Parrot. I afk him,Whether, when I might have

went aboard this Pirate, I did not flick clofe to my
Captain, and come home with him ? and Whether
I had any Inclination to leave him?

Mr. J. Turton. He knows not your Inclination.

Where did you leave Capt. Kidd? Will you afk

him that ?

Parrot. I came home to Bojion with Capt. Kidd.

Doctor, Did I go away with them that left Capt.

Kidd ?

Bradinham. You went with Capt. Kidd to Ma-
dagafcar.

Parrot. I came home with Capt. Kidd, and fur-

render'd my felf to my Lord Bellamont.

CI. ofArr. Abel Owens, will you afk the W'it-

nefs any Queftions ?

Owens. I afk the Witnefs, Whether I did not
furrender my felf?

Bradinham. I cannot fay any thing to that.

CI. of Arr. Will you afk him any more Que-
ftions ?

Owens. No, I ftand to his Majefty's Proclama-
tion, and the Mercy of the Honourable Bench.

CI. of Arr. Darby Mullins, will you afk the
King's Witnefs any Queftions ?

Mullins. No : May it pleafe you, my Lord,
I came in upon the King's gracious Proclama-
tion, as the King's Evidence knows. Do you
not know I came afhore with you about the 28th
of May?

Bradinham. I know he went afhore.

Mullins. I went afhore. I came home upon the

King's Proclamation. We went afhore at Cape
May. I was very fick of the Bloody Flux, and
not able to travel, and was like to die every Day.

Bradinham. My Lord, I know this Man was
very fick in the PafTage.

Mullins. I was a Paffenger aboard Capt. Shel-

ly' % Ship.

Mr. J. Turton. How came he to come aboard
Capt. Shelly ? Where did he leave Capt. Kidd ?

Bradinham. He left Capt Kidd at Madaga'fear,

and took hisPafiage with Capt. Shelly afterwards'

after thefe were taken.

Mr. Soil. Gen. How came he to leave Captain
Kidd at Madagafcar ?

Bradinham. He went aboard Capt. Culliford's

Ship. There was about 60 or 70 Men went a-

board Cull
i
ford.

Mr. Knapp. Call Jofeph Palmer.

Dr. Oxenden. He fays, he came in upon the
King's Proclamation to Cape May : Do you
know any thing of that ?

Bradinham. Yes.

Dr. Oxenden. Where is that Cape May ?

Bradinham. Off of Maryland, where Capt. Shel-

ly'?, Ship was at Anchor ; and Capt. Gravenport
came on board Capt. Shelly's Ship, and faid, He
heard his Majefty's Proclamation was out to re-

ceive Pirates that would come in j and the Men
rejoye'd that there was fuch a Thing, and they

went afhore, and furrender'd themfelves.

Dr. Oxenden, Where ?

Bradinham. At Cape May.
Dr. Oxenden. Did he go to the Governor ?

Bradinham. I did not fee him go afhore.

CI of Arr. D. Mullins, Will you afk him any

more Queftions ?

Mullins. You was aboard when I went afhore.

Bradinham. I did not fee you go afhore.

Mr. Soil. Gen. Was he fick when he went a-

fhore ?

Bradinham. He was fick.

Mullins. I was fick, and expected to die every

Momenc.
CI. of Arr. All was done before that Time.
Mr. Soil. Gen. Did he rejoice when he heard

the King's Proclamation was out.

Bradinham. I heard him fay the King's Procla-

mation was out, and he rejoye'd with others.

Mr. Soil. Gen. Did he furrender himfelf to the

Governor ?

Bradinham. I cannot fay that j he went afhore

Mr. Bar. Hatfell. Now fet up Jofeph Palmer. 1

Mr. J. Turton. Gentlemen, I would not have

you under any Miftake, that furrendering him-

felf comes not under your Confideration > it was 1

after all the Facts were done that the Prifoner h

charg'd with.

Mr. Knapp. Mr. Palmer, give my Lord and the

Jury an Account of what you know concerning

Capt. Kidd's Voyage from England in the Adven-,

ture Galley, when he went out of England, anc

his Procedings afterwards.

Palmer. About the laft of April, or beginning

of May, he went from Plymouth to New-Tork, anc :

in the Way took a French Banker, and carried he

to New York, and condemn'd her there : And a|

New-Tork he fet up Articles to invite Men to corm

aboard his Ship ; That if any would come aboard

they fhould have a Share of fuch Treafure as hj

fhould take : He was to have forty Shares himfelf

and every Man a half or whole Share. And abou

the firft of September following, he went from New,

Tork to Maderas, from thence to BonavU, fron

thence to St. Jauger, then to Madagafcar, thei

to Malabar, then to Joanna, then xoMahala, thei

to Joanna again, then to the Red-Sea.

2 Mr. Knapp
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Mr. Knapp. Pray give an Account of what was

done there.
.

Palmer. There he water'd, and took Guinea

Corn to Victual his Ship ; and then to Babs-Key,

near the Red- Sea.

Mr. Knapp. Give an Account of what he did

there.

Palmer. H J fent out his Boat three times, to

difcover the Fleet, and likewife fome Spies on

the high Land, to look out on both Sides, to fee

that the Ships did not pafs by.

Mr. Soil. Gen. What Ships?

Palmer. Moorifh Ships from Mocca.

Mr. Soil. Gen. Whole Ships were thofe Moorifo

Ships?

Palmer. They wereTurks and Moors together.

Mr. Knapp. What did he do then ?

Palmer. He call'd the Men by Lot to look out,

and he fent his Boat out twice, and they return'd

without bringing any Tidings. And he fent the

Boat the third time, with Orders to take a Pri-

foner, or to fee what Ships lay there. And the

third time Word was brought, that there were

about 14 or 15 Ships lay in the Road ready to

fail, with Dutch, Englijh, and Moori/h Colours :

And when this News came, Capt. Kidd order'd

the Men to go on the other Side, on the high

Lands, to fee that the Ships did not pafs by in

the Night ; and in 4 or 5 Days the Ships came
down, about the 14th of Auguji. The Fleet came
down in the Evening, and Capt. Kidd went after

them : And fome of the Men faid, We will go
among them To-night: No, fays Capt. Kidd^ we
will go in the Morning, and then we will take

our Choice.

Kidd. Did you hear me fay fo ?

Palmer. I heard you fay fo.

Kidd. I am fure you never heard me fay fuch a

Word to fuch a Loggerhead as you.

Palmer. Thefe are the Words I heard him fay.

And the next Morning he fell in with this Fleet,

and wen t through them } and there was a Dutch and
Englifj Convoy ; and they fired at one another.

Kidd. Hear me
Mr. Knapp. You fhall afk him what Queftions

you will prefently.

Mr. J. Turton. Who fired firft ?

Palmer. The Dutch and Englijh fired fi rfl. When
we lay between the Englijh and Dutch, a Moorijh

Ship came by, and he fired feveral Shot after her :

And the Englijh Ship flung a Shot almoft home,
and then he made fail, and went out of the Fleet

:

And from thence he went to Carrawar, and in the

Way met wich a Ship, whereof Parker was Com-
mander, and there was one Antonio, a Portuguefe.

Mr. Soil. Gm. Where was this done ?

Palmer. About fifty Leagues from Carrawar.
Mr. Soil. Gen. What Timeof the Year was it?

Palmer. It was about September.

Mr. Bar. Hatjell. TheWitnefsis now come to

fpeak to the Ship for which the Prifoners are in-

dided.

Mr. Soil. Gen. Go on j What did they do with
that Ship ?

Palmer. He fought the Ship, and took her, and
took out of her feveral Bales of Coffee, and he re-

tain'd only one Bale, and fent the reft back again :

And he took a Bale of Pepper, and fome Myrrh
to ufe inftead of Pitch.

Mr. Soil. Gen. What Quantity of Pepper was
there ?

Vol. V.

Palmer. About fixty Pound Weight.
Mr. Soil. Gen. What Myrrh ?

Palmer. About thirty Pound Weight.

Mr. Soil. Gen. What Value was it of?

Palmer. I cannot tell that.

Mr. Soil Gen. What Arabian Gold ?

Palmer. I did not fee it: I did not fee any ta-

ken out then ; but a pretty while afterwards,

when Capt. Kidd came to Carrawar, he gave eve-

ry Mefs two Pieces of Arabian Gold;
Mr. Knapp. How long was this after the Ship

was tnken ?

Palmer. Ten or twelve Days.

Mr. Soil. Gen. How was the Pepper difpos'd of ?

Palmen It was divided among the Mefies.

Mr. Soil Gen. Had thefe Prifoners their Part ?

Palmer. Yes.

Mr. Kiapp. How did they ufe the Men of this

Ship ?

Palmer. There were feveral hoifted up, and
drubb'd with a naked Cutlafs.

Kidd. Where was this done ?

Palmer. In your Ship.

Kidd. WhatSh
?P

!

Palmer. The Adventure Galley.

Kidd. Did not a Parcel of Rogues go aboard
their Ship, and do it ?

Mr. Knapp. For what Purpofe was this done ?

Palmer. Becaufe they thought they had more
Money in the Ship.

Mr. Knapp. What Country- man was Parker ?

Palmer. An Englijh -man, born in the North of
England. He faid fo.

Mr. j. Turton. Who elfe was detain'd befides

Parker ?

Palmer. One Antonio, a Portuguefe. Parker was
detain'd for a Pilot j the other for a Linguifter.

Mr. J. Turton. What do you mean by a Lin-

guifter ?

Palmer. To fpeak Moorijh and Portuguefe.

Mr. Soil. Gen. Where did they go then ?

Palmer. From thence we went to Carrawar,

and water'd and wooded the Ship; and a great

many of his Men left him there : And when he

faw his Men leave him, he went to Sea > he would
not truft any more to go afhore. And the next

Evening he met a Portuguefe Man of War, and
fought her, but did not take her.

Mr. J. Turton. Did you know any that left

him ?

Palmer. Peter Lehair and Churchill, and others

;

they went to the Englijh Factory, to knOw whe-
ther they would entertain them, or no.

Mr. J. 'Turton. Who went ?

Palmer. Mr. Lehair, Nicholas Churchill, and a-

nother ; they went to know whether they fhould

be entertain'd, and they told them, They were

loth to entertain them, for fear Capt. Kidd fhould

know of it, and do them an Injury.

Kidd. My Lord, a Parcel ofthefe Men went a-

fhore to run away with this Ship.

Mr. J. Turton. Were there any more of thefe

Prifoners at the Bar, that would have gone off,

befides Churchill?

Palmer. No, but he would have gone off.

Palmer. How do you know that ?

Palmer. He told me fo.

Mr. Bar. Gould. Had they an Opportunity to

go off?

Palmer. Some more were taken going after-

wards, and had got a Boat for that Purpofe, but

T t 2 they
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they were taken, and Capt. &'Ji order'd them to

be brought aboard, and whipp'datthe Gun.

Kidd. Certainly you have not the Impudence

to fay that

!

Palmer. I fay, you order'd them to be whipp'd,

for attempting to go afliore.

Mt Soil. Gen. Whither did you go then ?

Palmer. That Evening we went and met with

a Portuguefe Man of War.
Mr. Soil. Gen. You may go on from that. Whi-

ther did you go then ?

Palmer. To the Malabar Iflands.

Mr. Soil. Gen. What to do?
Palmer. To take in Water. His Cooper went

afhore, and the Natives cut his Throat: And
Capt Kiddkm his Men afliore, and order'd them
to divide themfelves into Squadrons, and to burn

all the Houfes they came near, except the Houfes
that had white Flags upon them.

Mr. Soil. Gen. Why not them ?

Palmer. Becaufe they help'd us to water the

Ship.

Mr. Knapp. And were there any Houfes burnt ?

Palmer. Yes, a great many.

Mr. Knapp. What did he more ?

Palmer. I heard what he did j I did not fee it.

Mr. Bar. Hat/ell. What do you know of any o-

ther Ship?

Palmer. About the 27th of November he took
the Ship Maiden, near Callicut. We fpy'd a Ship
in the Night, and chaced her all Night, and the

next Morning he took her.

Mr. J. Turton. What Ship was that ?

Palmer. Skipper Mitchel was Commander ; it

was a Moorijh Ship, fhe belong'd to Suratt; flie

was taken in November, and after that fhe was
called the November.

Mr. Soil. Gen. How was fhe taken ?

Palmer. Capt. Kidd chaced her under French

Colours, and this Ship had French Colours-, and

when he haled her, it was in French, and this

Skipper Mitchel anfwer'd in French.

Mr. Soil. Gen. Had the Moorijh Ship French Co-
lours before Capt. Kidd put up French Colours,

or after ?

Palmer. After.

Mr. Soil. Gen. What Colours had fhe when fhe

was chaced at firft ?

Palmer. It was in the Night: In the Morning
Capt. Kidd hoifted up French Colours, and then the

Moorijh Ship likewife hoifted up French Colours.

Mr. Soil. Gen. What follow'd?

Kidd. Speak true.

Palmer. I will. He fired three or four Shot
at the Ship, and commanded them aboard ; and
Mitchel did fo, and fome of his Men with him ;

and he order'd Monfieur Le Roy to be as Captain ;

-and he came from below Deck, and receiv'd him
as Captain.

Kidd. Did you fee that ?

Palmer. I did not fee that ; but I know he was
order'd to do fo,and he receiv'd him as Captain ;

I was not in the Cabin at that time. Monfieur
Le Roy receiv'd him as Captain, and carried him
aft. They haled this Ship in French, and bid him
come aboard in French, and this Frenchman receiv-

ed him as Captain •, and I heard him fay, That he
•brought a French Pafs along with him.

Mr. Soil. Gen. Who did you hear fay fo ?

Palmer. I heard People on board fay fo.

Kidd. Palmer, Did you fee that Pafs ?

Palmer. Indeed, Captain, I did not,

Mr. Soil. Gen. What did you do with the Ship ?•

Palmer. There were two Horfes on board, and
ten or twelve Bales of Cotton, and fome Quilts,

and Capt Kidd fold them at Malabar.
Mr. Soil. Gen. What Goods were there ?

Palmer. Two Horfes.

Mr. Soil. Gen. What befides ?

Palmer. Ten or twelve Bales of Cotton, and
!

fome Quilts.

Mr. J. burton. What Country man was Skipper
Mitchel the Captain?

Palmer. A Dutch-man.

Mr. Soil. Gen. What was the Ship worth ?

Palmer. I cannot tell the Value of her.

Mr. Soil. Gen. What Burden was fhe ?

Palmer. About 150 Tun.

Mr. Soil. Gen. What did they do with thofe

Horfes, and the Cotton ?

Palmer. They fold them to the Banians.

Mr. Soil. Gen. What did they do with the Pro-

duce of thofe Goods ?

Palmer. Capt. Kiddkept it till they had a pretty

deal of Money together, and then they fhared

it.

Mr. Soil. Gen. Had the Prifoners at the Bar a*

ny Shares of it ?

Palmer. Yes.

CI. of Arr. Had Capt. Kidd him felf any Share?

Palmer. Yes.

CI. of Arr. Had Nicholas Churchill any Share ?

Palmer. Yes, he had a whole Share.

CI. of Arr. Had James Howe any Share ?

Palmer. Yes, a whole Share.

Mr. J. Turton. Where did they fhare i ?

Palmer. On the Coaft of Malabar.

Cl. of the Arr. Had Robert Lamley any ?

Palmer. Yes, half a Share.

Cl. of Arr. Had William Jenkins any Share?

Palmer. He had half a Share.

Cl. of Arr. Had Gabriel Loffe any ?

Palmer. He had half a Share.

Cl. of Arr. Had Hugh Parrot any ?

Palmer. He had a whole Share.

H. Parrot. Did you fee me have any Share ?

Can you fpeak that to my Face now ? Did you

fee any of us have any ?

Palmer. When Capt. Kidd fhared this Money, I

did not actually fee him pay their Shares ; but he

call'd every Man by the Lilt, and they came with

their Hats in their Hands, and he gave them their

Money, and they fwept it up, and went away.

Mr. Soil. Gen. Were thefeMen call'd by the Lifti

Palmer. Yes.

Mr. Soil. Gen. And did they mifs none ?

Palmer. Not, that I know of.

Cl.of Arr. What fay you to Richard Barlicorn ?

Had he any ?

Palmer. He had half a Share : Whether his.

Mafter had it or no afterwards, I know not.

Cl. of Arr. Had Abel Owens any Share ?

Palmer. He had a whole Share.

Cl. of Arr. What had Darby Mullins ?

Palmer. He had a half Share.

Mr. Knapp. I think you were fpeaking of Ara-

bian Gold, that they had in MefTes: Had thefe

Prifoners their Share of that?

Palmer. Yes, there was no Difference; they had

all their Shares.

Mr. Knapp. Now, if you will afk this Witnefs

any Queflion, you may.
Kidd.
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Kidd. What fignifies it to afk him any Quefti-

ons? We have no Witneffes, and what we fay

fignifies nothing.

Cl. of Arr. N. Churchill, Will you aflc him any

Queftions?

Churchill. No, I have acknowledged all thefe

Crimes, and furrender'd my felf; and rely on

the King's Mercy.

CI. of Arr. J. Howe, Will you afk him any

Thing ?

Howe- No.

CI. of Arr. R. Lamley, Will you aflc him any

Thing?
Lamley. Mr. Palmer, Hoto can you tell I had a

half Share?

Palmer. There was a half Share directed for

you.

Lamley. \ had not a Farthing.

Mr. J.
Turton. Was he an Apprentice?

Palmer. Yes, he was Servant to Mr. Owens.

Jenkins. Can you fay* I had any Share ?

Palmer. I know there was a half Share appoint-

ed for you j I know not whether your Mafter

had it.

Mr. J.
Turton. Was his Mafter aboard then ?

Palmer. Yes, his Mafter was aboard then.

CI. of Arr. Gabriel Loffe, have you any Que-
ftions to afk him ?

Loffe. Had I any Share ?

Palmer. You had a half Share j t did not fee yod

take it, but you were in the Lift.

CI. ofArr. H. Parrot , Have you any Queftions

to aflc him ?

Jury-man. Did you fee them come out with

the Money in their Hats ?

Palmer. Yes.

Mr. Soil. Gen. Did Gabriel Loffe come out as

contented as the reft ?

Palmer. No, becaufe he had but half a Share.

Loffe. Did you fee me come out with my Moi
ney ?

Palmer. I faw you come out faith Money
in your Hat ; and I heard you fay* you had half

a Share.

Loffe. As I iiVCi 1 had no Hat then;

Cl. of Arr. Have you any Queftions to afk

him, H. Parrot ?

Parrot. Did you fee me have any Share?
Palmer. I did not fee you receive any Share*

but you was called among the reft.

Mr. }. Turton. He fays, they \vere all called*

Man .by Man, to tike their Shares.

Cl. ofArr. R. Barlicorn, Have you any Thing
to afk him ?

Barlicorn. I defire of him, Whether he faw me
have any Goods, or take any Share ?

Palmer. My Lord, when the Goods were flia-

red at Madagafcar, I was at Bonavis ; 1 was not

prefent, but I heard of it afterwards.

Barlicorn^ I hope the Jury will take notice of
this.

Mr. B. Hatfell. Mr. Bradinham, Did any of
thefe Men complain, that they had not their

Share.

Bradinham. No, no, I heard nothing of that.

Mr. J. Turton. Were thefe Shares fuch as were
agreed on in the Articles at New-Tork.

Palmer. Yes, Capt. Kidd ordered the Goods
to be hoifted out ?

Kidd. Did I order the Goods to be hoifted

out?

Pafirier. Yes, you did.

Kidd. It was the Mutinous Men that did

it.

Parrot. How do you know that 1 had any

Share ? You did not fee me in a
1

Year after.

Palmer. I do not fay; I faw it given yOu.

Kidd. My Lord, there were 95 Men that de-

ferted my Ship, and took away what they plea-

fed ; we could not ftand in defence of any

Thing.

Barlicorn. Was not I an Apprentice to Capt.

Kidd, and waited on him continually in the

Ship ?

Palmer. Yes, you were.

Mr. Soil. Gen. Had he a Share allotted him ?

Palmer. Yes; but I am apt td think his Mailer

had it.

Mr. J. Turton. Who was his Mafter ?

Palmer. Capt. Kidd.

Cl. of Arr. A. Owens; Have yriu any Thing to

fay for your felf ?

Owens. I refer my felf to the King's Procla*

fhatiom

Cl. of Arr. Darby Mullins, Have you any

Thing to fay for your felf?

Mullins. I came to Cape May, where I heard

6f the King's Proclamation. Did not you and I

come afhore together ?

Palmer. Yes, we did, the fame Day.

Mullins. Did riot we come afhore on the King's

Proclamation.

Palmer. We did hear of it.

Mullins. Did not you hear, that all the Men
were glad at the News* when they heard of the

Proclamation ?

Dr. Oxenden. What did thefe Men fay then?

. Palmer. They all rejoiced to hear of fuch a

Thing.,

Mullins. Frdrh the Tirrie I came from Mada-

gafcar I was fick of the Bloody-Flux > I could

not walk a Mile in a Day.

Palmer. I know you Was fick.

Mullins. I have no more to fay : I ftand to

your Ldrdfhip's Mercy, and the King's gracious

Proclamation;

Mr. J. turton. If you have any Witneffes to

call for your felves, you may call them. Capn
Kidd, what have you to fay for your felf?

You may make your Defence, firfl for that

Ship taken in September 3 then, for that in Novem'*

ber.

Kidd-. What is.it the near for me to fpeak ?

I have no Witneffes for thefe Things.

Mr. B. Hatfell. Yefterday you produced your.

CommifTions •, if you will, they may be read

now.
Kidd. It availed nothing then; Here is all

thefe Men faw the French Pafs;

Palmer. Indeed, Captain, I never faw it.

Kidd. You left my Ship, with 95 Men mdre,

and you went a roguing afterwards.

Mr. Soil. Gen. Why did you go aboard that

Pirate.

Kidd. My Lord, I had a Defign to take that

Frigate, and then I defigned to come for Eng~
land. I would not go with fuch a Roguifh

Crew as you were. Was not I threatned to be

fhot, in the Cabbin by fuch Villains as you, if I

would not go along with you ? This was the Rea-

fpn. I could not come home. Did not you, with

others, fet fire to the Boat, to deftroy my Ship ?

Palmer.
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Palmer. I know nothing of chat •, but I am

fure I faved your Life on the Malabar Ifland,

when you burnt the Boat.

Kidd. My Lord, they took what they pleafed

out of this Ship, and I was forced to flay by my
felf, and pick up here a Man, and there a Man,
to carry her home.

CI. of Arr. Nicholas Churchill, What have you
to fay for your felf?

Churchill. My Lord, I plead Guilty, and rely

on the King's Proclamation.

CI. of Arr. James Howe, have you any Thing
to fay for your felf ?

Howe. I plead Guilty, my Lord.

Kidd. Here are fome Gentlemen here, I de-

fire they may be heard as to my Reputation.

Here is Col. Hewfon.

Mr. J . Turton. What do you afk Col . Hewfon ?

Kidd. I afk him what he knows as to my Repu-
tation in the Weft-Indies?

Col. Hewfon. My Lord, he was a mighty Man
there. He ferved under my Command . He was
fent to me by the Order of Col. Codrington.

Mr. Soil. Gen. How long was this ago ?

Col. Hewfon. About nine Years ago. He was
with me in two Engagements againft the French,

and fought as well as any Man I ever faw, ac-

cording to the Proportion of his Men. We had
fix Frenchmen to deal with, and we had only mine
and his Ship.

Kidd. Do you think I was a Pirate ?

Col. Hewfon. I know his Men would have gone
a Pirateering, and he refufed it, and his Men
feized upon his Ship. And when he went this

Voyage, he confulted me, and told me they had
engaged him in fuch an Expedition ; and I told

him he had enough already, and might be con-

tented with what he had : And he faid, it was
his own Inclination ; but my Lord Bellamont told

him, if he did not go the Voyage, that there
1

were Great Men, and they would ftop his Bri-

gantine in the River, if he did not go.

Mr.
J. turton. Who told you fo ? Did he?

Col. Hewfon. Yes, my Lord.
Mr. J. Turton. If he had kept to the honeft De-

fign of that Expedition, he had done very well.

Did. you apprehend that his Intention in thac

Undertaking was to be a Pirate?

Col. Hewfon. No, my Lord, He told me his

BuCnefs was to go a Cruifing, and furpnze Pi-

rates.
v :Mr. Soil. Gen. Did he tell you he had no fuch

Defign.

. Col. Hewfon. Yes, he faid he would be fhot

to Death before he would do any fuch Thing.
I know he was very ferviceable in the Weft-
Indies.

CI. ofArr. Robert Lamley, Have you any Thing
more to fay ?

Lamley. I can fay nothing, for I have none of
my Friends here*

Kidd. Call Thomas Cooper. (Who appeared.)

Mr. J. Turton. What Queftions do you afk

tiirri?

"Kidd. Sir, pray tell my Lord what you knew
of me in the Indies.

Thomas Cooper. I was aboard the Lyon, and this

Capt Kidd brought his Ship from a Place that

belonged to the Dutch, and brought her into the

King's Service at the Beginning of the War,
about Ten Years ago ; and he took Service

i3WM.nL
under the Colonel ; and we fought Monfieur
Du Cafs a whole Day, and, I thank God, we
got the better of it ; and Capt. Kidd behaved
him felf very well in the Face of his Enemies.

Jury-man. How many Years ago was this ?

Tho. Cooper. About Ten Years ago.

CI. ofArr. Robert Lamley, Have you any Thing
more to fay ?

Lamley. I have no Friends here, I am a * Pi-en.

tice, my Lord.

CI. of Arr. William Jenkins, Have you any more
to fay ?

Jenkins. I was an Apprentice, my Lord.

CI. ofArr. Gabriel Loffe, Have you any Thing
to fay for your felf?

Loffe. My Lord, I was a Servant under Capt.

Kidd, and always obeyed his Commands, and

had no Share. I came home with Capt. Kidd,

to Boftnn, and went to my Lord Bellamont, and
the Men came and told us he had difcharged us,

and I went about my Bufinefs. And fome

Days after, we were committed to Prifon, and

I was fick, and my Lord let me be in the Kee-

per's Houfe, and I was trufted by him four or

five Months with the Keys to look after the Pri-

foners. Mr. Davis can teftify this. If I had had

a mind to have done any ill Thing, I might have

done it then. (Then Mr. Davis appeared.)Fray,Mr.

Davis, declare what you know of me when I

came to Bofton, and how the Keeper intrufted

me with the Prifoners.

Mr. Davis. I remember when we came there

to the Road-Jftand, Capt. Kidd fent him home:
And when he came to Bofton, he was trufted

with the Keys, and had liberty to go where he

pleafed not out of the Yard.

Mr. J. Turton. Was this after he was a Prifo-

ner ?

Mr. Davis. Yes, my Lord.

Gabriel Loffe. I hope the Jury will take notice

of this.

Kidd. Mr. Davis, Did you not hear of any

French PafTes that I had ?

Mr. Davis. I heard of them, and I faw them.

Mr. Soil. Gen. How do you know they were

French PafTes?

Mr. Davis. He told me they were French

PafTes; I did not know it, I could not read

them.

Mr. J. Turton. They fhewed you the Papers;

Did you know what Ship they belonged

to ?

Mr. Davis. No, my Lord, not I.

Kidd. I defire Capt. Hunt may be called, to

know what my Lord Bellamont faid of me.

Mr. B. Hatfell. That will fignify nothing.

CI. ofArr. Hugh Parrot, Have you any Thing

to fay for your felf ?

Parrot. My Lord, I had no Share of the

Goods.

Kidd. My Lord, I defire this Commiffion

may be read.

Mr. B. Hatfell. It is under the Broad-Seal ?

Mr. Crawley. It is a. Letter of Mart and Re-

prifals, my Lord.

[Then the Commiffion was read, dated the nth of

December, 1695.]

William
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William KidJ. Now, my Lord, in ptfrfuanceof with Submiffion, be pleas'd to afk my Cbmn

this Commifilon, I went and took thefe Ships,

which had French Paffes on board, and my Lord
Bellamont took them by force from me.

Mr. J. Turton. You took one French Ship, and

acted in a regular manner to condemn her; but,

Did you do fo with the reft ?

Kidd. I could not carry thefe Ships home, by
reafon my Men had left me.

Mr. J. Turton. Mr. Bradinham, with whatnum-
ber of Men did you go out of England?

Bradinham. With about feventy Men.
Mr. J. burton. What number had you when

you went from New-York ?

Bradinham. About 155.

Mr. ]. Turton. So that your Number was cn-

creas'd.

Bradinham. Yes, my Lord.

Mr. ]. Turton. Was there any other Ship con-

demn'd, befides the French Banker?

Bradinham No, my Lord.

Kidd. Thefe Men were fome of them that

left me, and took the Goods ; what was left I

carried with me.

CI. of Arr. Hugh Parrot, have you any more to

fay?

Parrot. The Evidence cannot prove that I had

any Share : 1 came with my Commander from

Madagafcar, and he paid me an hundred Pieces

of Eight, and my Lord Bellamont feiz'd all : And
I had Opportunity enough to have gone a pira-

teering with Capt. Culliford, but I told them I

would not : And I came to my Lord Bellamont,

and furrender'd my felf.

CI. ofArr. Robert Barlicorn, have you any thing

to fay in your own Defence ?

Barlicorn. I defire Witnefs may be call'd, to

know whether I was not a Servant aboard?

Mr. J. Turton. The King's Evidence fay you
were.

CI. of Arr. Abel Owens, what have you to fay ?

Owens. I own my felf Guilty •, I came in upon
the King's Proclamation.

CI. ofArr. Darby Mullins, what have you to fay ?

Mullins. I did what I did under the King's
Commiffion ; I obey'd my Captain, and came
home with him ; I durft not for my Life do other-

wife. Examine the Witneffes, and they will not
fay otherwife. Mr. Bradinham, did I do
Thing againft the Captain's Command ?

Bradinham. I cannot fay but he did always or not.

der, whether I ever difobey'd his Commands,
or was forward to attempt any ill Thing, or
did any Thing of that which is alledg'd againft:

me ?

Kidd. Mr. Bradinham, are not you promis'd
your Life, to take away mine ?

Mr. J. Turton. He is not bound to anlwer thac

Queftion: He is very fit to be made an Evi-
dence for the King ; perhaps there can be no
other in this Cafe, than fuch who are in his

Circumftances.

Parrot. With Submiffion, I afk the Evidence,
whether I ever difobey'd the Captain's Orders ?

Mr. J. Turton. The Captain's Orders will ex-
cufe you in honeft Things, but not in unlawful
Actions.

Parrot. As for the Ships that were taken, I had
no Hand in it.

Mr. Knapp. But you receiv'd your Share, and
knew of the robbing of the Ships.

Mr. ]. Turton. Gentlemen of the Jury, here is

William Kidd, Nicholas Churchill, James Howe, Ro-
bert Lamley, William Jenkins, Gabriel Loffe, Hugh
Parrot, Richard Barlicorn, Abel Owens, and Darby
Mullins, the Pri loners at the Bar, who are all in-

dicted for Piracy, or piratical and felonious ta-

king a Moorifh Ship, on the High Seas, about fif-

ty Leagues from Carrawar in the Eafi- Indies, and
feizing the Goods that were in that Ship, to a
confiderable Value. And they are alfo indicted
for the piratical and felonious taking another
Ship, which waslikewifea Moorifh Ship, with the
Tackle and Apparel thereof, to the Value of an
Hundred and Five Pounds, four Leagues from
Callicut in the Eaft-Indies. Now to thefe Indict-
ments they have pleaded, Not guilty : And whe-
ther they are guilty or no, you are to determine,
on the Evidence you have heard.

I need not tell you the Heinoufnefs of this

Offence wherewith they are charg'd, and of
what ill Confequence it is to all Trading Na-
tions. Pirates are call'd HoJi.es humanigeneris, the
Enemies to all Mankind •, but they are efpecial-

ly fo to thofe that depend upon Trade: And
thefe Things that they ftand charg'd with, are
the mod mifchievous and prejudicial to Trade
that can happen. But as it is not my Bufiaefs

to aggravate the Offence, fo it is yours to con-
fider, whether they, or any of them, are guilty

obey the Captain's Commands.
Mr. Soil. Gen. Did he not go aboard Capt. Cul-

Uford afterwards ?

Bradinham. Yes, my Lord.

Mullins. I went for Want.'

CI. of Arr. Have any of you any more to fay ?

Parrot. My Lord, I did not go out of England
with Capt. Kidd, but I fhipp'd my felf on board
a Merchant-man bound for Newfound-land, and I

was taken by a French Privateer ; and afterwards
coming to Madagafcar, Capt. Kidd was there, and
he took a Piftol to fhoot me, but I avoided it

:

But hearing afterwards that Capt. Kidd had the
King's Commiffion, I went aboard him.

Mr.
J. Turton. Had he any Commiffion to take

any Goods from the King's Subjects ?

Mr. Bar. Halfell. Capt. Kidd fays, the Seamen

Two Witneffes have been produced for the

King, and both of them were concerned in all

the Tranfactions relating to the Prifoners ; and
by their Evidence it appears, That in the Year
1696, about the beginning of May, Capt. Kiddy

who was Captain of The Adventure- Galley, was
fitted out on a very good Defign ; for he was to

take Pirates, and to feize the Ships and Effects of
the King's Enemies : That was the End of this

Expedition. He went out from Plymouth with

about Seventy Men from England; they fail'd to

New-York, and in their Pafiage they feiz'd a French

Vefiel, and that VefTel was condemn'd in a due
Manner, and that was purfuant to their Com-
miffion.

When they came to New-York, there were
other Things in Contemplation. Then he made

forced him from the Ship, and you fhared the a Proclamation, to give Notice, That if any
Goods your felves. would come aboard him, he propos'd Terms for

Parrot. He does not fay fo of us. My Lord, their Encouragement ; That they fhoulu be Sha-

rers
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rers in all they could acquire ; he himfelf would
have Forty Shares, becaufe the Ship, Arms, Am-
munition, and Provifions were his, and the reft

mould be divided proportionable to thofe that

mould be aboard him. And whereas they went
out with feventy Men, there their Number was

encreas'd to 155, for with that Number he fail'd

from New- York.

Gentlemen, The WitnefTes tell you whither

they went afterwards; I will not mention all the

particular Places, but only fuch where any Thing
remarkable was done. They fay, they came to

a Place call'd Babs-Key ; and there, it feems,

they had an Intention to obferve a Fleet, call'd

The Mocca-Fleet : There they ftay'd about Three
Weeks, and in that Time Capt. Kidd fent his

Boat three times to Mocca, where this Fleet was :

The two firft times they brought no certain Ac-
count j but the laft Boat that was fent brought

Intelligence, that there were fourteen or fifteen

Ships lay in the River or Harbour there, and

were ready to fail ; and, that they had Dutch
Colours, Englijh Colours, and Moorijh Colours.

And Capt. Kidd faid then, He expected to make
a confiderable Advantage of them. And after

this Advertifement, he fent fome Men to the

high Lands, to obferve the Motion of this Fleet

;

who, after fome Time, gave Notice that the

Fleet was coming ; and then he went out with

his Veffel ; and, as they tell you, he went into

this Fleet, and difcharg'd fome Guns at them ;

but, they having a Convoy, he found he was not

a Match for them, and that it would be in vain

to attempt any thing further on fo great a Dif-

advantage; and fo that Defign was fruftrated.

But itmuft beobferv'd, That thefe Ships were all

Englijh, Dutch, and Moorijh, and none of them
French ; which mews Capt. Kidd's Inclination to

take fuch Ships, for which he had no Authority

by any Commiffion.

But they tell you, after this, when he had met
with this Difappointment, then he fail'd to-

wards the Coaft of Carrawar, and there they met
with the firft Moorijh Ship, that he is now charg'd

with ; and this Ship they feiz'd, and took one

Parker, who was the Captain : They feiz'd him,

and alfo a Portugueje, whom they made ufe of as

an Interpreter ; and fome of the Men, whom
they treated in a barbarous manner. They tell

you, That there happening to be an Englijh

Factory near that Place ; they of that Factory

underftanding that this Parker and the Portuguese

were on board the Ship, they fent to demand
them, and Capt. Kidd deny'd them, and faid,

There were no fuch Men on board, and yet

he had hid them under the Deck. You are alfo

told by the Witnefles what they found and feiz'd

onboard this Ship, viz. Pepper, Coffee, Myrrh,
and fome Gold. They have told you, the

Gold was fhar'd amongft them, and in Specie,

as I remember ; every Mefs had two Pieces,

and the reft of the Goods were divided amongft

them in proportion, according to their Origi-

nal Agreement, or they had their Shares of the

Money for which they were fold. This was

the firft Ship that he ftands charg'd with the

piratical taking of; and this Ship was a MooriJJo

Ship, and d,id belong to the Natives of that

Place.

And then it appears they went to the Coaft

<£ Malabar, and there they took th? other Ship

that he is charg'd with by the other Indictment

;

the firft was taken in September, and this in No-
vember. There was on board that Ship two
Horfes, and feveral Bales of Cotton, and fome
other Goods ; and this alfo belong'd to the Moors;
and one Skipper Mitchell, a Dutchman, was Cap-
tain of her. When they had taken this Ship,

they went to Madagaj.ar, and there, it is toid

you, they funk this Veffel : And they havino-

feveral other Goods that they had taken out of
another VefTel, the Goods were fold, and divided

between the Captain and the reft of the Men,
according to their feveral Proportions. And it

is prov'd to you, that every one of thefe Prifo-

ners had fome Share of the Product of thofe

Goods. And now, to fhew what Captain Kidd
was, and that he was a Favourer of thofe he
ought to have oppos'd, there was another Pirate

there, one Capt. Cullijord, who had a VefTel that

he us'd to the fame Purpoie, call'd The Great Ma-
homet; and he having heard of Kidd's Commif-
fion, had a Jealoufie that Capt. Kidd had a De-
fign to take him and his Company ; but he told

them, he had no fuch Defign ; he was fo far from
that, that he affur'd them, nay fwore, he would
be true to them : And there were great Appea-
rances of Friendfhip between Capt. Kidd and
Capt. Cullijord; they made mutual Vifits to each

other ; and Capt. Kidd did accommodate Culli-

jord with fome Guns, and gave him liberty to

take any Thing he had ; and Capt. Cullijord like-

wife prefented him with China Silks. Now this

alfo is given in Evidence, to fhew that Capt. Kidd
had a Piratical Defign in all this, and that he
did affift thofe that were engag'd in the like

Defign with him, inftead of endeavouring to fup*

prefs them.

Now, Gentlemen, the firft Witnefs, Robert

Bradinham, has declar'd all this to you ; and like-

wife Jojeph Palmer has fpoken to the fame Pur-
pofe, tho' fomething more than the other ; and
he tells you, how they went afhore on one of the

Malabar Iflands, and how they burnt fome Houfes,

and did other very barbarous Things; but that

concerns not this Matter for which they are now
indicted. He tells you alfo, That when they took

one of thefe Ships, whereofCapt.Parker was Com-
mander, they took two of the Men on board that

Ship, and hoifted them up, and us'd them fevere*

ly ; which they did, to caufe them to difcover

what Things of Value they had on board ; but

it feems they had nothing of any confiderable

Worth on board: However, this Ihews, that

Capt. Kidd had a Defign to act Piratically. The
Witnefs gives you an Account of all the Tranf-

actions in taking the two Ships, and difpofmg of

the Goods, and dividing of the Money : Indeed

he fays, when the Diftribution was made, he

was not in the Cabbin, but tells you, he heard the

Lift call'd over, and all the other Prifoners feve-

rally went in, and brought out their Shares in

their Hats, or otherwife, and did not hear any

one complain that he had not his Share.

Gentlemen, there are three Perfons that were

Servants, that is, Robert Lamley, he was Ser-

vant to Owens the Cook ; fVilliam Jenkins, he
j

was Servant to the Mate ; and Richard Barlicorn,

who was Servant to Captain Kidd : Now, tho'
j

thefe might have their Shares deliver'd them, yet
j

it is to be prefum'd that they were to be ac-
j

countable to their Matters : And they being
j

Servants, i
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Servants, I fuppofe you will think to diftinguifh

them from the reft.

Gentlemen, this is the Sum of the Evidence

o-iven for the King i and, indeed, this feems to

be as ftrong an Evidence againft the Prifoners

at the Bar as can be: They did endeavour to take

the Mecca Fleet, but they were too ftrong for

them : And they could have no Sufpicion that

they were French, for they had Englijh, Dutch,

and Moorifh Colours ; fo that Capt. Kidd could

have no Pretence from his Commiflion to look

after thefe Ships : There were no French among

them, and yet there he lay three Weeks waiting

for them ; but they did actually take thefe two

Ships mention'd in the Indictments, anddifpos'd

of the Goods, and fhared the Product among
themfclves. Here is all the Evidence that can be

given of Piracy.

Now Capt. Kidd, when he comes to make his

Defence, tells you, He had a Commiflion, and it

was produced (and that is no more than what is

common in Time of War) whereby he is au-

thoriz'd to take the Ships and Goods of any of

the Subjects of the French King ; but it is penn'd

with great Caution ; he is to take none but the

Goods and Ships of the French King, or his Sub-

jects; and he is to keep an exact Account of all

that he takes, and to procure them to be condemn-

ed in the Admiralty. Now, if he had purfued

this Commiflion, and gone no further, it had

been well; he had done juftly, and anfwered the

End on which he was fent out. And it does ap-

pear, that the firft Veffel that he took in hisPaf-

fage to New-Tork was thus condemn'd : But
afterwards I do not find that he had any Regard
to his Commiflion, but waited for that great

Mecca Fleet a confiderable time, I think about

three Weeks ; and being difappointed there, he

afterwards did take thefe two Ships mention'd

in the Indictment ; and it does not appear that

they were French Ships, neither were there any
French Paffes on board. One of the Witnefles

indeed fays, He heard of French Paffes ; but nei-

ther he, or any other Perfon that has been pro-

duced, has feen one of them. Now I do not

obferve that his Commiflion does any manner of
way tend to excufe the Captain in taking both,

or either of thefe Ships : One of them was un-

der an Englijh Commander, which was Parker,

the other under a Dutch-man ; there were no
French men aboard, only Le Roy, who was made
a kind of a Mock-Captain by Kidd, toferve apre-
fent Turn. But what Capt. Kidd has faid from
his Commiflion, is fo far from juftifying him, that

it feems rather an Aggravation of his Crime:
For he that will go out with the King's Com-
miflion on a juft and laudable Defign, to take the
Ships and Effects of the French King in War,
and alfo to deftroy Pirates (which were the prin-

cipal Ends of his being fitted out to Sea) and in-

ftead thereof will turn Pirate himfelf, make ufe

oftheForce with which he was intruded, for the

promoting his Piratical Purpofes, and for the
felonious taking the Ships and Goods of thofe

Ithat were in Amity with the King of England,
(appears to be guilty of a manifeft Breach and
[Violation of his Truft, attended with very ag-
gravating Circumftances.

Now, for thofe Three that were Servants, I

muftleaveit to you, whether they did act other-
wife than they might do. A Servant is to obey
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his Mafter, but it muft be in Things lawful and
honeft ; if they did any Thing elfe, you, who
have heard the Evidence, will confider of their

Guilt, and whether their Cafes differ from the
reft: But there is 'fome Probability, that their

Shares might be accounted for to their refpective

Mafters.

Now, as to the reft, there are fome of them
that do pretend they did furrender themfelves. ;

one of them to Mr. Riches, a Juftice of Peace in

Surrey; others, to Colonel Sajs, who was a Com-
mander in Eaft-Jerfey ; and it does appear, that

they did furrender themfelves accordingly : But
that does not come under your Confideration

;

you are to confider only, whether they are Guilty
of the Fafts they are charg'd with, or no. As
to what Effect their furrendring themfelves may
have with his Majefty, muft be left to the King's
Royal Pleafure, but we are to confider the Evi-
dence. Now they generally fay, They did obey
the Captain, and, that they underftood he had
the King's Commiflion. Truly, fo far as he
purfued the King's Commiflion, they were to

obey him ; but when he acts contrary to the

King's Commiflion, in Acts of Piracy upon the

Ships, Goods and Effects of the King's Friends,

and thofe in Amity with the Crown of England,

they fhould have been fo far from obeying and
afllfting him, that they mould have obftructed

him, and feiz'd him, that he might have been
brought to juftice, and that Would have been a

greater Vindication of their Innocencies. But,

as the Matter now appears, I do not fee that

any thing they have faid tends to their Defence,

and therefore I muft leave it to your Confidera-

tion.

Indeed, there are fome Witnefles appear for

Capt. Kidd. Colonel Hewfon gives you this Ac-
count of Capt. Kidd, That he was under his

Command in the beginning of the War, and,

that he fought, and behav'd himfelf very well,

and was ferviceable in the Weft-Indies ; and he

fays, he difcours'd him about his going out on

the Expedition he was fent ; and, that Kidd faid

he had no Inclination to go. And Mr. Cooper

likewife tells you, That about ten or twelve

Years ago he knew him, and, that he fought

the French, and behav'd himfelf very well at

that Time ; 'and, that feveral of his Men
ran away with his Ship when he was at 2m-
tegea.

Then there is Gabriel Loffe, he has produced a

Witnefs for himfelf, one Davis ; and Davis tells

you, He was a Prifoner in New-Tork, by Order

from my Lord Bellamont ; and at firft they Were

fome Days there before they were taken into

Cuftody j and there was fo little Apprehenfion

of his being a dangerous Man, that he had

fome Favour allow'd him, and had a great deal

of Liberty. This is that he fays. I find not

that any of the reft have produced any Evi-

dence, only they fay they were under the Com-
mander, and were to obferve him ; but if that

would excufe them, then all Pirates would be

excus'd. Now, as to Capt. Kidd, it feems he

has wofully tranfgrefs'd the Bufinefs of his Com-
miflion, and acted contrary to the End and De-

fign of his being fent out, and in the piratical ta-

king the Ships and Goods mention'd in the In-

dictments, in which the other Prifoners at the

Bar have join'd with him; and they were fo far

U u from
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from being the Ship and Goods of the French

King, or his Subjects, or Pirates, that they were

the Ships and Goods of Perfons of other Na-

tions in Amity with the Kingof England. Now
if you believe thefe Witnefies, that Capt. Kidd

has taken thefe Ships in a piratical Manner, and,

that the other Perfons affifted him in it, and

had their Shares of the Money and Goods, which

is an Evidence of their confenting to, and fpon-

taneous acting, I believe you will think fit to find

them Guilty •, but I leave it to you. And as to

thefe three Perfons that were Servants, I muft

leave their Cafe to your Confideration, whether

you will think fit to diftinguifh them from the

reft, or not.

Then an Officer was /worn to keep the Jury.

And after about Half an Hour the Jury returned,

and brought in their Verditl.

CI. ofArr. Gentlemen, anfwer to your Names

:

William Smith.

William Smith. Here, &c.

CI. of Arr. Gentlemen, Are you all agreed of

your Verdict ?

Omnes. Yes.

CI. of Arr. Who fhall fay for you ?

Omnes. Foreman.

CI. of Arr. William Kidd, Holdup thy Hand.
{Which he did.) Look upon the Prifoner : How
fay you? Is he Guilty of the Piracy and Rob-
bery whereof he ftands indicted by the firft In-

dictment, or not Guilty?

Foreman. Guilty.

CI. of Arr. Is Nicholas Churchill Guilty, or not

Guilty?

Foreman. Guilty ?

CI. of Arr. Is James Howe Guilty, or not

Guilty ?

Foreman. Guilty.

CI. of Arr. Is Robert Lamley Guilty, or not

Guilty ?

Foreman. Not Guilty.

CI. of Arr. Is William Jenkins Guilty, or not

Guilty ?

Foreman. Not Guilty.

CI. of Arr. Is Gabriel Loffe Guilty, or not

Guilty ?

Foreman. Guilty.

- CI. of Arr. Is Hugh Parrot Guilty, or not

Guilty ?

Foreman. Guilty.

CI. of Arr. Is Richard Barlicorn Guilty, or not
Guilty ?

Foreman. Not Guilty.

CI. If Arr. Is Abel Owens Guilty, or not
Guilty.

Foreman. Guilty.

CI. of Arr. Is Darby Mullins Guilty, or not
Guilty.

Foreman. Guilty.

In like mannerK'idd, andSixmore, werefound
Guilty on the other Indiclment^ and the Three

Servants Acquitted.

The Trial of William Kidd, and the

other Nine Perfons, upon Two
more Indi&ments of Piracy :

One committed on a Moorijh Ship, four

Leagues from Calliait 5 the other, on a

Portuguefe Ship, twelve Leagues from
Callicut.

TH E Prifoners being call'd to the Bar, and
the Jury call'd, and Capt. Kidd challenging

thofe that had Try'd him for the Murther, the

Twelve that were fworn are as folio weth; viz.

Jof. Watfon,

Jof. Fillers,

Geo. Afhby,

Ed. Fenwick,

Gilbert Eaft,

Tho. Humfrevil,

I

JUR Y.

1 (Tho.

Sam. Rown,
Marm. Bludder,

Jo. Scot,

I \Jo. Reynolds,
J ^Rich.Drew.

CI. ofArr. Cryer, count thefe : Jo. Watfon.

Cryer. One, &c. Twelve Good Men and True,

ftand together, and hear your Evidence.

Mr. J. Turton. With what will you proceed on

now?
CI. ofArr. With the two other Ships.

Then the ufual Proclamation for Information

was made \ and the Prifoners being bid to

hold up their Hands, the CI. of Arr. charged

the Jury with them thus

:

CI. of Arr. You of the Jury, look upon the

Prifoners, and hearken to their Caufe. They

ftand Indicted by the Names of William Kidd,

late of London, Mariner, &c. (As before in the,

Indiclment.) Upon this Indictment they have

been arraign'd, and thereunto have feverally

pleaded Not Guilty, and for their Trial have

put themfelves on God and their Country,

which Country you are. Your Charge is, toj

enquire, whether they be Guilty of the Piracy

and Robbery whereof they ftand indicted, or not.

Guilty, fcfr.

Churchill. I plead Guilty, my Lord, I fubmit

my felf to the King's Proclamation.

CI. of Arr. James Howe, Do you ftand to your-

Plea ?

Howe Guilty, my Lord, I fubmit to his M.t-

jefty's gracious Proclamation.

CI. of Arr. Robert Lamley, what do you fay?
\

Lamley. Not Guilty.

Mr. J. Turton. You may enter their retracting

their Pleas in Court.

CI. of Arr. William Jenkins , what fay you? Do!

you ftand to your Plea ?

Jenkins. Not Guilty.

CI. of Arr. Gabriel Loffe, what fay you ?

Loffe. Not Guilty.

CI. of Arr. Hugh Parrot, what fay you ?

Parrot. Not Guilty.

CI. of Arr. Richard Barlicorn, what fay you ?

Barlicorn. Not Guilty.

CI. of Arr. Abel Owens, what fay you ?

Owens.
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I came upon the King's ProOwens. Guilty

clamation.

Mr. Kn'app* The Jury is not to be charged

with them three then.

CI. of Arr. Here is a fecond Indictment againft

them, wherein they (land indicted by the Name
of" V/illuwi Kidd, late of London, Mariner, &V. (as

in the former Charge.) What muft I fay now ?

Mr. J. Turton. Afk them three, Whether they

ftand to their Plea to this Indictment, or re-

tract it ?

CI. of Arr. Nicholas Churchill, Do you confefs

this Indictment?

Churchill. Yes, my Lord.

CI. of Arr. James Howe, What fay you ?'

Howe. Guilty of that, and all the. other.

CI. of Arr. Abel Owens, What do you fay?

Owens. Guilty of that, and .all the other.

CI. ofArr. Set them three by. Gentlemen of

thejury, Here is one William Kidd, Robert Lamley,

William Jenkins, Gabriel Loffe, Hugh Parrot, Ri-

chard Barlicorn, and Darby Mullins, have been in-

dicted upon two feveral Indictments that have

been read ; and for Trial have put themfelves

on God and their Country, which Country you

are.
;

-

Mr. Knapp. My Lord, and. Gentlemen of the

Jury ; thefe are two feveral Indictments of Pi-

racy, againft William Kidd, and the Six other

Prifoners at the Bar. The Firft fets forth, That

thefe Prifoners, the 28th of December, in the

Eighth Year of his Majefty's Reign, about four

Leagues from Callicut, did piratically enter a

certain Ship, called a Moorifh Ship, and that

they took her, with the Apparel and Tackle,

and took out of her feveral Goods that have been

read to you in this Indictment. To this Indict-

ment they have pleaded, Not Guilty. If we
prove them guilty, you muft Find them fo. The
other Indictment fets forth, That on the 9th of

January, csV. they took another Ship, a Portu-

ruefe Ship -, and to this alfo' they have pleaded,

Not Guilty. If we prove them guilty, yon

muft Find accordingly. Call Rtibert Bradinham,

and Jofeph Palmer.
(
Who appeared, and were

(worn.)

Mr. Soil. Gen. My Lord, and Gentlemen of the

Jury, I am Council for the King againft the Pri-

foners at the Bar : They ftand indicted for feveral

Piracies committed on two Ships-, and our Evi-

dence againft them will be to' this Purpofe : Capt.

Kidd had two Commifilons, one was to' take Pi-

|rates, the other was to take French Ships. Wil-

liam Kidd, in his Ship, The Adventure-Galley, went

put of England in the Year 1696 : He afterwards

jwent to New- Tork, and there he increafed the

Number of his Men : And from thence went

away with a Refolution to commit the Piracies,

jfome of which he has been convicted of already :

Then he went to Babs-Key, and laid in wait to

intercept the Mocca Fleet ; but was difappointed

pf that, they being well guarded : He went af-

terwards to other Places, and took two Ships,

ivhich were not the Ships here mentioned. After

that, he feized a Ship, called a Moorifh Ship, ten

Leagues from Callicut, and there feizes one of the

i>hips for which he is now indicted, a Moorifh

phip, and takes out of her Sugar-Candy, and
pther Goods, to the Value of about Five and
Twenty Pounds. In January following, he meets

pother Ship, and feizes her too, and takes out
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of her to the Value of Sixty. Pounds. Thefe.

Goods he difppfes of, and divides the Proceed of

it between himfelf and the Crew of the Ship. And
this is the Piracy for which he is now indicted.

The Matter you are to enquire into, is, Whether
they be guilty of Piracy on, thefe two Ships, or

no. We will call our Witneffes ; and, if we prove

them guilty, I doubt not but you will do Right to

your Country and them. Mr. Bradinham., thefe

Gentlemen have not been upon the Jury before ;

thergfote you muft give an Account of the whole

Matte* from the Beginning, from your going out

of Plymouth. .

Bradinham. In the Year 1696, the Beginning

of May; we went from Plymouth to New
:
York.

Mr. Soil. Gen, What Ship did you go in?

Bradinham. The Adventure-Galley : And by the

Way he took a French Ship, which he condemn-
ed when he came to New-York. At New-York he
put up his Articles, to get Men aboard his Ship,

and they were to have a Share of what was taken;

About the Sixth of September we failed.
,

Mr. J. Gould. What Number of Men had you
when you., went from England ? ,

Bradinham. About feventy Men.
Mr. J. Gould. How many had you when you

went from New- York ?

, Bradinham. About an hundred and fifty. The
Sixth of September we failed from New-York, and
went to Maderas, then to Bonavis, then to St.Jau-
ger, then to Madagafcar, then to Joanna, then to

Mahala, then to Joanna again, . then to Meta in

the. Red-Sea, and, then to Babs-Key.
, ,

Mr. Soil. Gen. What did you do there ?

Bradinham. He lay there about a Fortnight or

three Weeks, to wait for the Mocca Fleet, and
fent out his Boat three times to make a Difco-

very; the two firft times they made no Difcovery ;

but the third time they brought Information, that

they were ready to fail. .

Mr. B. Hatfell. What was the Mocca Fleet ?

Bradinham. They were Moorifh Ships.

, Mr. B. Hatfell. To what End did he wait for

them?
Bradinham. He faid,- he would make a Voyage

out of them.

Mr. Sol}. Gen. What happened on that?

Bradinham. He ordered fome Men to lookout
for them on the high Lands ; and when they faw
them coming, they were to give Notice, and he
was to fetch them o'fF in the Boat. This Fleet

came, and he fell in with them, and fired at them ;

but they being under Convoy, he was forced to

quit them : And then going to Carrawar,he met
with one Parker's Ship; he took this

:

Parker's

Ship, and took him for a Pilot, and the Portuguefe

for a Linguifter.

Mr. Soil. Gen. How did he ufe the Men there?

Bradinham. Two of them were brought on
board the Adventure-Galley, and they were hoifted

up, and drubb'd with a naked Cutlafs.

Mr. Soil. Gen. Why did he do that?

Bradinham. That they might make Difcovery

of their Riches.

Mr. Soil. Gen. What did they take out of that

Ship ?

Bradinham. Some Coffee, Pepper, &c.
Mr. Soil. Gen. What did he do with the two

Men?
Bradinham. He carried them with him to Car-

rawar ; and when he came there, they were de-

U u % manded
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manded by the Englijh Factory there, and he de-

nied them, and faid, He had no fuch Men aboard.

-Mr. Soil. Gen. Where had he put them ?

Bradinham. He confined them aboard in the

Hold.
Mr. Soil. Gen. Where did he go then ?

Bradinham. He put to Sea, and the next Day
he met with a Portuguefe Man of War, and
fought her.

Kidd. He tells nothing but meer Lies.

Bradinham. Then he went to the Malabar
Iflands, and watered and wooded, and caufed

his Men to burn feveral Houfes, and plunder fe-

veral Boats, and afterwards burnt them.

Mr. J.Turton. Did you fee them burnt?

Bradinham. I was not afhore, but I faw the

Smoke.
Kidd. It is a fine Trade, that you muft take

away fo many of the King's Subjects Lives, and
know nothing at all of the Matter !

Mr. Soil. Gen.What did you do with that Ship ?

Bradinham. He took her, and difpofed of the

Goods, and carried her to Madagafcar.

Mr. Soil. Gen. What did he do after that ?

Bradinham. We went to the Malabar Iflands

fome time in December, and he took a Moorijh

Ketch.

Kidd. How came you to keep this Account,

when for five or fix Months together you were

under Deck ?

Mr. Soil. Gen. Go on, Mr. Bradinham, and give

an Account of your further Proceedings.

Kidd. I hope the King's Council will not

put him in the Way. It is hard, that a couple

of Rafcals fhould take away the King's Subjects

Lives : They are a Couple of Rogues and Raf-

cals.

Bradinham. This Ketch was taken by the

Ship's Crew, about December, \6<)j. and one of
the Boat's Crew was wounded at the Taking of
this Ketch.

Mr. Soil. Gen. What was there in this Ship ?

Bradinham. Some Tubs of Sugar-Candy, To-
bacco, &c.

Mr. Soil. Gen. What did he do with thefe

Goods ?

Bradinham. They were carried aboard, and
ihared into Mefies, two Tubs and a half of Su-

gar-Candy to a Mefs.

Mr. Soil. Gen. Had the Prifoners at the Bar
any Shares ?

Bradinham. Yes ; and then he fet the Ship on
Fire.

CI. ofArr. Had Capt. Kidd himfelf any Share ?

Bradinham. Yes.

CI. of Arr. How much had he?
Bradinham. He had forty Shares.

Mr. B. Hat/ell. You fhould tell this Jury how
many Shares the Whole was divided into.

Bradinham. It was divided into one hundred
and fixty Shares, and Capt. Kidd was to have forty

Shares, let them be as many as they would, and
the reft were to be divided among the Men.

CI. of Arr. Had Robert Lamley any Share ?

Bradinham. Yes.

CI. ofArr. Had William Jenkins a Share ?

Bradinham. Yes.

CI. of Arr. Had Gabriel Lofe any Share ?

Bradinham. Yes.

CI. ofArr. Had Hugh Parrot any Share ?

Bradinham. Yes.

CI. ofArr. Had Richard Barlicom any Share ?

Bradinham. Yes.

CI. of Arr. Had Darby Mullins any Share ?

Bradinham. Yes.

Mr. Soil. Gen. What was done afterwards ?

Bradinham. After they had done thefe things-
they burnt the Ketch.

Knapp. What did they do then ?

Bradinham. The Moors were driven afhore by
the Ship's Crew.

Kidd. How did you know they were Moors ?

Bradinham. By Information of the Ship's Crew.
Kidd. He was not within five Leagues of the

Place.

Knapp. What did you meet with afterwards ?

Bradinham. A Portuguefe Ship. Some time in

January, 1 6a£, we met with a Portuguefe Ship
on the Coaft of Malabar, and he took her ; and
he took out of her fome Opium, fome Eaft-India

Goods, fome Powder, and fixty or fevency Bags
of Rice.

Mr. Soil. Gen. My Lord, this is the other Ship

for which they are indicted. What was the Value

of thefe Goods ?

Bradinham. There were fome Eaft-India Goods,
Opium, Powder, and Rice.

Kidd. Did you fee them brought aboard ?

Bradinham. I am anfwering the Bench.

Mr. Soil. Gen. Were there any other Goods?
Bradinham. Yes, there was Bees-Wax, and

thirty Jarrs of Butter.

Mr. Soil. Gen. What was the Value of thefe

Goods ?

Bradinham. About Four or Five Hundred
Pounds.

Kidd. It is a fine Trade indeed, that he muft

be inftructed what to fay !

Bradinham. After he had plunder'd this Ship,

he was purfued by fome Dutch Ships ; feveral

Ships gave him chace, and he was forced to leave

this Ship.

Mr. Soil. e'en. What did they do with thd

Goods ?

Bradinham. He fold the Opium on the Coaft,

and the reft he kept for Provifion.

Mr. Soil. Gen. What became of the Money?
Bradinham. Captain Kidd fhared it.

Mr. Soil. Gen. Who had their Shares? Givs

an Account of that.

Bradinham. The Prifoners at the Bar.

CI. ofArr. Had Capt. Kidd any Shares ?

Bradinham. Yes.

CI. of Arr. Had Robert Lamley any Share?

Bradinham. He had half a Share.

CI. of Arr. Had William Jenkins any Share?

Bradinham. He had half a Share.

CI of Arr. Had Gabriel Lcffe any Share?

Bradinham. He had half a Share.

Loffe. How do you know that ? Did you f«

me bring it out?

Bradinham. I did not fee you take it ; but yoi

brought it out, and acknowledged it.

Kidd. Before, you fwore, I paid them firft, anc

now you fay they paid me firft.

Bradinham. They had a Share as before.

Mr. Knapp. Now proceed in your Voyage

What did you do after this ?

Bradinham. After this, we went a Cruizing 01

that Coaft,-and we met with the QuedaghMerchant

and took her ; and afterwards, about fi fry League

from the Cape, we met with a Moor.jn Vefie)

2 . an
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an 1 Capt. Kidd fent his Men on board that Vef-

fel, and the, :ook out of her ten Jarrs of Butter,

and a Main fail ; and he took out two of the Men
(that he carried to Madagascar) becaufe lie wanted

Men.
Mr. Knapp. Can you tell of any Thing e\fe?

Bradinham. He took about a Dozen Malabar

Boats, and plunder'd 'em, and then let 'em go.

Mr. Knapp. Go on.

Bradinham. Then we came to Madagafcar.

Mr Knapp. What happen'd there ?

Bradinham. There came a Canoooff •, fome of

the Men in this Canoo belonged to the Mocca

Frioate ; they came off to Capt. Kidd, and they

told him, They heard he was come to take them,

and hang 'em.

Mr. Knapp. What were thofe Men ?

Brad.nham. They were fuppos'd to be Pirates.

Mr. Knapp. Who was the Commander of that

Ship ?

Bradinham. Capt. Culliford.

Kidd. How came you to know this ? He fays

any thing.

Mr. Knapp. Go on with this Story, and give

an Account what pafs'd between them.

Bradinham. This Canoo came aboard Captain

Kidd, and they told him, they heard he was come

to take them, and hang'em •, but he affur'd them

it was no fuch thing : And he went aboard the

Frigate, and fwore to be true to them, ahd, that

he would aid them in any thing he had : And
Capt. Culliford came aboard him, and they made
Prefents to one another.

Mr. Knapp. What Prefents did Captain Kidd

make Culliford ?

Bradinham. He gave him fome Shirting- fluff.

Kidd. What ! Did I give him Shirting-ftufT ?

Bradinham. Yes ; and he gave him two Great

•Guns.

Kidd. Did I go aboard him, you Rafcal ?

Mr. Soil. Gen. Mr. Kidd, afk him what Queftions

you will.

Mr. J. Turton. Captain Kidd, will you afk this

Witnefs any Queftions?

Kidd. My Lord, what fignifies it? Were there

not Ninety of the Men that mutinied ? I faid

,

Let us take this Ship ; and, Did they not all con-

fult and fay, Where there is One that will fire

againft the Pirate, there are Ten that will fire

againft you. And fo they went and took the

Goods, and left me. I afk you, whether this be

not true ?

Bradinham. My Lord, he never fpoke any thing

like it, that he would take Culliford •, but he fwore

to be true to them.

Kidd. Did not I propofe to my Men to take

Capt. Culliford ? Did you never hear any body
fay fo ?

Bradinham. No.
Kidd. Did you not fay Yefterday, that I was

come to take them ?

Bradinham. I faid, they came and told you they

heard fo; and you affur'd them, you intended no

fuch thing.

Kidd. You fwore I gave them four Guns Yefter-

day, and now you fay but two.

Mr. Soil. Gen. It was Palmer that faid Four.

Bradinham. I faid but Two, and no more.

CI. of Arr. Captain Kidd, have you any thing

more to afk him ?

anyKidd. It fignifies nothing to afk hi

thing.

CI. of Arr. Robert Lamley, will you afk this

Witnefs any thing ?

Lamley. I only afk him, whether I was not an
Apprentice ?

Mr. J. furton. Anfwer that Queftion.

Bradinham. My Lord, he was a Servant.

Mr. J. Turton. To whom ?

Bradinham. To Mr. Owens.

Mr. J. Turton. Was his Mafter aboard then ?

Bradinham. Yes, my Lord.
CI. of Arr. William Jenkins, will you afk the

Witnefs any thing ?

Jenkins. I defire him to fay, whether I was a

Servant, or not ?

Bradinham. Yes, my Lord, he was Servant to

the Mate ?

Mr. J. Turton. Was his Mafter aboard then ?

Bradinham. He v/as aboard then.

CI. ofArr. Gabriel Lcjfe, will you afk him any
Queftions ?

Loffe. No, Sir.

CI. of Arr. Hugh Parrot, will you afk him any
thing?

Parrot. No.
CI. of Arr. Richard Barlicorn, will you afk this

Witnefs any thing ?

Barlicorn. I have nothing to afk him, but de-
fire him to ipeak the Truth, whether I was not
the Captain's Servant ?

Bradinham. He was, my Lord.
CI. of Arr. Darby Mullins, will you afk him

any thing ?

Mullins. I have nothing to fay but what I faid

before. I fubmit my felf to the King's gracious

Proclamation.

Kidd.. He has perjur'd himfelf in many Things,
Mr. J. Turton. In what I Give an Inftance.

Kidd. In a great many Inftances : About the

Guns, that is one Thing : And then he fays,

the Ship went from Plymouth the Beginning of
May, and before he faid, it was in April, that

is another Thing : And, my Lord, the Mari-
ners came and took Anchors, and Cables, and
what they would, and, he fays, I gave them to

them, and this is falfe. And now he fays con-

trary to what he did before ; for then he faid,

we went out in April, and now in the Beginning
of May.

Mr. J. Turton. He did not confine himfelf to*

a Day; he faid, about the Beginning of May.
Mr. Soil. Gen. Call Jofeph Palmer. (Who ap-

peared.) Mr. Palmer, Pray, give my Lord and
the Jury an Account of Capt. Kidd and his Crew,
where they went, and what they did.

Palmer. We went from Plymouth to New-York,
in the Year 1696, and in the Way took a French
Ship, and carried her to New-York, and Told her 5

and there he put up Articles, to invite Men a-

board his Ship, and what they took was to be di*

vided into fo many Shares, whereof Captain Kidd
was to have Forty, the reft to be divided among
the Men ; and in September following we went
from thence, and we had then about one hundred
and fixty Men : From thence we went to Maderas,
from thence to Bonavis, then to St.Jauger, then to

Joanna, then to Mahala, then to Joanna again,

and then to Meta in the Red-Sea, where he water-
ed and wooded his Ship, and then to Babs-Key, a
fmall ifland in the Red-Sea •, and when he came

there,
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there, he ordered hisMen to look out oh the high

Lands for theMocca Fleet, and expected the Fleet

to come that Way •, and he fent fome Men in his

Boat, with Orders either to take a Prifoner, or

to bring word what Ships were there. He fent

his Boat twice, and they made no Difcovery ; but

the third time they went, they came within fight

Of the Ships, and brought word, that there were

fourteen or fifteen Sail lying there with Dutch,

and Englijh, and Moorijh Colours, and a great

Ship with red Colours, ready to fail : And then

Captain Kidd order'd his Men to look out on

the other Side the high Lands, for fear the Ships

fhould pafs him : And at laft the Ships came
down.

Kidd. There is no great Occafion for this.

Palmer. There were Moors and Turks belong-

ing to thefe Ships. And about the 1 5th of Au-

gttft the Fleet came down, and Captain Kidd fell

in with them : His Quarter-mafter, and fome of

his Men, were laying, Let us go aboard 'em To-
night : No, fays he, we will take our Choice of

them in the Morning ; and in the Morning he

went among them, and fired at them, but took

none of 'em ; he found they were too ftrong for

him, and went away : And, after this, going to

Carfawdr, he took a Ship, call'd The Maiden ;

it was between Carrawar and this Place ; they

reckon'd they were not far from the Ifland of St.

John : He took this Ship, and took out of her

fome Pepper, a Bale of Coffee ; and fome more
Bales of Coffee came on board, but he retained

only one Bale, and the Pepper, and faid, He
would not cumber his Ship with fuch Stuff : And
Parker and a Portuguese he took out, one for a

Pilot, the other for a Linguifter ; and two of the

Men he order'd to be hoifted up, and whipp'd
with a naked Cutlace.

Kidd. I afk this one Thing ; Did the Mecca
Fleet fire firft at me, or I at them ?

Palmer. No, they fired firft.

Kidd. And juft now the other faid, I fired

firft : Is not he perjured ?

Mr. J. Turton. Mr. Bradinham, did he fire firft,

or no ?

Bradinham. He fired at them. I only faid,

you fired at them ; I did not fay firft or laft.

Palmer. After this, he went to Carrawar, to

an Englijh Factory, and wooded and water'd his

Ship, and one Harvey came and demanded thefe

two Men ; and Capt. Kidd denied that he had
any fuch Men on board, and kept them in the

Hold.
Mr. Soil. Gen. Is that an Englijh Factory ?

Palmer. Yes : Several of Capt. Kidd's Men
left him there, and feveral more would have left

him, if they could have conveniently gone a-

ftiore : And the fame Evening he put to Sea, he

met a Portuguefe Ship, and fought her.

Kidd. Who fired there firft ?

Palmer. The Portuguefe fired firft.

Kidd. You do not tell that Story right.

Palmer. After he left this Portuguefe Ship, he

went to the Ifland of Malabar, and robb'd the

Natives, and fet their Houfes on Fire, and took
one of the Natives, and bound him to a Tree,

and fhot him to Death.

Mr. Soil. Gen. Did you fee the Houfes on Fire ?

Palmer. Yes ; and afterwards we went to Cal-

licut,- and met with a Moorijh Ship in November,

Skipper Mitehel was Commander j and there were

and

and

taken out of her two Horfes, and Cotton, and
Quiks ; and this Ship he carried to Madagafcar.

Some time in December following We came to the

Coaft of Malabar.

Mr. Knapp. Can you tell what Year it was ?

Palmer. It was in December, 1697.
Mr. Knapp. Where was this ?

Palmer. About twelve Leagues from Callicut.

Mr. Knapp. What fort of Ship was it ?

Palmer. A Moorijh Ketch.

Mr. Knapp. What Burthen was fhe?

PaMer. About fifty Tun.
Mr. Knapp. What did you do there ?

Palmer. Capt. Kidd was lying at Anchor,
this Ketch came between him and the Shore
he fent the Boat, and they brought the Ketch to

the Ship, and took out of her thirty Bales of Su-
gar-Candy, Tobacco, Sugar, and Myrrh.

Mr. Knapp. What did they do with thefe

Goods ?

Palmer. When they had taken them out, they

were fhared between the Men in Mefles, ftven

Men to a Mefs, for their own fpending.

Mr. Knapp. Had the Prifoners at the Bar any
Share ?

Palmer. All the Men had.

Mr. Knapp. What Share had Capt. Kidd?
Palmer. I cannot tell whether he had his forty

Shares of that, or no.

Mr. Knapp. What did they do with the Ship ?

Palmer. They burnt her.

Mr. Soil. Gen. Pray now go on. What did

they do next ?

Palmer. Some time in January they met with a

Portuguefe Ship.

Mr. Soil. Gen. Where?
Palmer. Off of Anjingo, an Englijh Factory : It

was a pretty way off Shore.

Mr. Soil. Gen. What Ship was it ?

Palmer. A Portugueje Ship.

Kidd. You faid, it was juft by Callicut Ye-
fterday.

Mr. Soil. Gen. W hereabouts was it ?

Palmer. On the Coaft ofMalabar ; it might be

about ten or twelve Leagues from Callicut.

Mr. Soil. Gen. What Goods were in the Ship
when (he was taken ?

Palmer. There were two Chefts of Indian Goods,
two Chefts of Opium, fome Rice, Butter, Wax,
and Iron.

Mr. Soil. Gen. What was the Value of thofe

Goods ?

Palmer. Truly I cannot tell the Value of them.

Mr. Soil. Gen. What did they do with thoft

Goods ?

Palmer. The Wax and Iron he put on board

The November, and fome on board his own Ship.

Mr. Soil. Gen. Did he fell any of thefe Goods?
Palmer. No, but he fold the Opium on the

Coaft.

Mr. Soil. Gen. Did he keep the Ship ?

Palmer. No, but feven or eight Days, and

then he quitted her ; there were fome Dutchmen

coming, and he funk that Ship. The Produce

of the Ship was fhared.

Mr. Soil. Gen. Had the Prifoners at the Bar

any Share?

Palmer. Yes.

CI. of Arr. Had William Kidd any Share?

Palmer. Yes.

CI. of Arr. Had Robert Lamley any Share ?

Palmer.

fe
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Palmer. Yes.

CI. of Arr. Had William Jenkins any Share ?

Palmer. Yes.

CI. of Arr. Had Gabriel Loffe any Share ?

Palmer. Yes.

CI. of Arr. Had Hugh Parrot any Share?

Palmer. Yes.

C/. of Arr. Had Richard Barlicorn any Share ?

Palmer. Yes.

C/. 0/ y#r. Had DarJy Mullins any Share ?

Palmer. Yes •, thefe Goods were fhared, and

we bought Provifion with them.

Kidd. You fay, this Ship was taken off of An-

jingo, and that it was twelve Leagues from Calli-

cui, and this Anjingo is fifty Leagues from Calli-

cut.

Palmer. It is all upon one Coaft.

Mr. Soil. Gen. Give an Account of your com-

ing to Madagafcar, and what followed.

Palmer. They found a Ship, called The Refolu-

tion, Capt. Culliford was Commander ; and feve-

ral of the Men came off to Capt. Kiddy that

were formerly acquainted with him-, and they

faid, We hear you are come to hang us : fays he,

It is no fuch Thing : And afterwards they went

aboard each other, and Capt. Kidd made Pro-

teftations to be true to them. There were four

Guns in the Ship, and he prefented thefe Guns
to Culliford.

Kidd. Did I prefent him with my Guns?
Becaufe I would not turn Pirate, you Rogues,

you would make me one.

Mr. Bar. Hatfell. What did Capt. Kidd fay

to Culliford, when they were drinking toge-

ther ?

Palmer. They made a Tub of Bomboo, as they

call it, (it is made of Water, and Limes, and Su-

gar) and there they drank to one another ; and,

fays Capt. Kidd, before I would do you any
Damage, I had rather my Soul mould broil in

Hell-fire.

Mr. Soil. Gen. Was you there then ?

Palmer. This was on the Quarter-deck of the

Mecca Frigate.

Mr. Soil. Gen. What were thofe Men in that

Ship ? What did you apprehend them to be ?

Palmer. They were Pirates.
' Mr. Soil. Gen. Did Capt. Kidd or his Men of-

fer to take them.
Palmer. He did never propofe any fuch Thing.
Mr. Soil. Gen. Now you may afk him what

Queftions you will.

Kidd. There were twenty of them on board,

and left me.

Palmer. Capt. Kidd and Culliford were as great

Friends as could be.

Mr. Soil. Gen. Afk him what Queftions you
pleafe.

K'dd. It fignifies nothing to afk any Que-
stions ; a couple of Rogues will fwear any
Thing.

Mr. Soil Gen. Will you afk him any Quefti-
ons ?

Kidd. No.
CI. of Arr. Robert Lamley, Will you afk him

any Queftions ?

Lamley. No.
CI. of Arr. William Jenkins, Will you afk him

any Queftions ?

Jenkins. No-, I have no more to fay, but
what I fa id before.

CI. ofArr. Gabriel Loffe, Have you any Thing
to afk him ?

Loffe. No.
CI. ofArr. Hugh Parrot, Will you afk the Wit-

nefs any Queftions ?

Parrot. No.
CI. of Arr. Richard Barlicorn, Will you afk him

any Thing.

Barlicorn. No
CI. of Arr. Darby Mullins, Will you afk him

any Thing ?

Mullins. No; but only I fay, I came home
upon his Majefty's Proclamation ; I came volun-
tarily, expecting to have the Benefit of it with
the Evidence.

M r. J. Turton. That does not fall under the Ju-
ry's Confideration.

CI. of Arr. You, the Prifoners at the Bar, Will
you fay any Thing for your felves upon thefe

two Indictments ?

Kidd. I will not trouble the Court any more,
for it is a Folly.

CI. of Arr. Robert Lamley, What have you to

fay for your felf ?

Lamley. Nothing, but that I was a Ser-

vant.

CI. ofArr. William Jenkins, What have you to

fay ?

Jenkins. I was a Servant, my Lord.
CI. of Arr. Gabriel Loffe, Have you any Thing

to fay ?

Loffe. My Lord, I afk him, Whether I ever act-

ed any Thing in taking thefe Ships, but only un-

der my Captain's Command.
Palmer. He acted as other Men did.

CI. ofArr. Hugh Parrot, Have you any Thing
to fay ?

Parrrot. I can fay no more than I have faid.

CI. of Arr. Richard Barlicorn, Have you any
Thing to fay ?

Barlicorn. My Lord, I am a Servant.

CI. of Arr. Darby Mullins, What have you to

fay ?

Mullins. Did not Capt. Kidd often fay, his

Commiffion would bear him out in what he
did ?

Palmer. Yes ; I have heard him often fay

that.

Mr. J. Turton. But how came you to go aboard

Culliford ?

Mullins. For Want, my Lord.

Mr. J. Turton. Gentlemen of the Jury, Here
are feveral Perfons, viz. William Kidd, Robert

Lamley, William Jenkins, Gabriel Loffe, Hugh Par*,

rot, Richard Barlicorn, and Darby Mullins, they

all ftand Indicted for Piracy : Indeed there are

three more Indicted with them, viz. Nicholas

Churchill, James Howe, and Abel Owens ; but

they have confefled them felves Guilty, and you
are now eafed of any Enquiry concerning them,

and are only to confider of the other Seven,

who are Indicted upon two feveral Indictments -,

One is, for the piratical and felonious taking

away a Moorifh Ketch, to the Value of Fifty

Pounds, and the Goods therein to the Value

of One hundred Pounds ; this was in December,

1697. And the Other is, for piratically feiz-

ing and taking away Goods to the Value of Se-

venty Pounds from the Portugal Ship, twelve

Leagues from Callicut in the Eajl-Indies. Now
to thefe two Indictments thefe Prifoners at the

Bar
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But have pleaded, Not -Guilty •, and whether
they are fo or no, you are to determine, upon
the Evidence given you. There have been two
Witneffes produced for the King, Robert Bradin-

ham, and Jofeph Palmer : I wfn not trouble you
with the Repetition of their diftitPct Evidence,

becaufe they agree in all Things; and if I men-
tion what one has faid, it is, in effect, what the

other faid alfo.

Gentlemen, It appears, that Capt. Kidd, with

feventy Perfons aboard his Ship, called The Adven-

ture^Galley, went from England in the Year 1 696,
having a Commiffion of Mart and Reprifal, to

take the VefTels, Ships and Goods of the French

King, or any of his Subjects, he then being at

War with the King of England ; and another

Commiffion for feizing Piraces. He has not in-

deed produced thefe Commiffions to you now,
though he did on another Trial. But he went
out on a very honeft Defign, and in purfuance of

it he took a French Ship in his Paffage to New-
York, and brought her thither, and had her legally

condemned. But while he was there, it appears,

that he had other Thoughts poffeffed him, and

wicked Intentions to turn Pirate, and not to

take them •, and that he might be well mann'd,

he makes Proclamation amongft the Mariners

there, that fuch of them as would come aboard

his Ship, and affifthim in hisEnterprizes, fhould

have their Shares of what Prizes or Booties could

betaken; and hepropofed, that he would have

forty Shares for himfelf, and the reft fhould be

equally diftributed amongft the Mariners accord-

ing to Agreement, the whole being divided into

160 Shares, as I remember: By this means his

Number wasincreafed from 70 to 150. They fet

fail from New-York, and (after many other Places

mentioned by the Witneffes) they came to a Place

called Babs-Key, which it feems is in the Red- Sea ;

and there they ftay'd a considerable Time, I think

about three Weeks, and this was in Expectation

to meet with the Mocca Fleet, which he intended

to make a Prize ; and during his Stay at Babs-

Key, he fent his Boat three feveral times to get

Intelligence of this Fleet ; the two firft Times
there was no Account of any Thing, but the third

Time there was notice brought, that they were

ready to fail, and that they had Engli/h, Dutch,

and Mooriflo Colours: And when he had this In-

telligence, to prevent their efcaping him, he fends

Men afhore, to go on the high Lands, to obferve

when they did actually fail, and when he had
notice that they were under fail, he likewife fail-

ed, and went through the Fleet, and made fome
Shots at fome of the S,hips •, but it appearing that

they had a Convoy, and that they were too ftrong

for him, he quitted the Prize there, of which he

had fo great Expectation. But afterwards he went
on, and took his Courfe towards Carrawar, and
there he takes a.'Moori(h Ship.; and Parker, an Eng-

lifljman, the Commander of her, and a Portuguefe

alfo were taken out of her. From thence they

wenc to Malabar, and there he fent fome Men
afhore, and there they burnt fome Houfes ; and
after that took aMoorijh Ship, for which they have

been tried. Afterwards, In December i6yy, (now
J come to the firft Indictment) upon that very

Coaft, fome Leagues from Callicut, they took a

Moorijh Ketch, and this Ketch and the Goods a-

board it, which were fome Quantities of Sugar-

candy, Sugar, and Tobacco : It feems thefe Goods
were fhared between them aboard the Ship ; the
Witnefs is not confident what .Share the Captain
then 'had, but what the Captain had not was
divided amongft them. The Witneffes fay, they
burnt this Ketch, becaufe fhe was not ufeful to

them, and the Men that went on board were put
afhore. Now this is the Matter of the firft In-

dictment, the piratically feizing and plundering
this Ketch, and taking the Goods out of her,

and dividing them amongft the Prifoners; both
the Witneffes prove there was a Distribution of
them

They then come to the next Month, and that

is January ; and this is the Matter of the fecond

Indictment, for piratically taking feveral Goods,
to the Value of Seventy Pounds, from the Mari-
ners of the Ship called the Portugal Ship : And

I

thefe Witneffes prove the taking of this Ship on
the Coaft of Callicut ; and there were aboard this

Ship feveral forts of Goods, Opium, Rice, Bees-

wax, Butter, and other forts of Goods, which
they judge might be worth Four or Five hundred
Pounds. Now after this, there were fome Dutch

Ships that gave chace to the Captain, and he was
forced to leave the Ship; but he took fome of

the Goods into his own Ship, and the reft were

fold, and the Money divided among the Men:
The Captain called them one by one into his Cab-

bin, and fo they had their feveral Shares, accord-

ing to the Propofals at New-York. It is not pof-

fible for them to fay they faw every Man's Share

paid, but they fay, that they were all called by

Name to receive their Shares, and they went in-

to the Cabbin for that Purpofe, and they believe

they had all their Shares according to Agree-

ment, becaufe none complained that they had

it not.

Gentlemen, There is but one Thing more that

I will mention to you. When they came to Ma-
dagafcar, there was one Culliford, who was a Pi-

rate ; and and he fent fome of his Crew aboard,
j

to know whether Capt. Kidd was not come
with a Defign to feize them, and hang them ;

and he declared, he had no fuch Defign : And he

and Culliford were extremely kind to one ano-

ther, and made Vifits and Prefents to each 0-

ther ; and Capt. Kidd gave two Guns to Culli-

ford, as one of the Witneffes fays ; but the o-

ther Witnefs fays, there were four Guns that he

gave to Culliford, who was engaged in the fame

Defign of Piracy ; and Culliford prefented other

Things to Kidd.

But now, Gentlemen, the Bufinefs you are to

inquire into is, the piratical taking of thefe Ships

:

And the Witneffes have pofitively and directly

proved not only the taking the Ships, but the

feizing the Goods, and felling ithem, and fha-

ring the Money : And if thefe Witneffes fay

true, as nothing appears to the contrary, by

the Prifoners crofs examining them, or other-
\

wife, they are not at all contradicted, or their

Credibility made queftionable : And they are

fuch as are moft likely to know what was done,

being with them in the whole Voyage, and en- i

gaged with them in thefe Enterprizes. And if

you can give entire Credit to the Witneffes, you

will probably find thefe Perfons guilty of the

Piracy they are charg'd with j which I leave

to your Confideration.

2, Now
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Now indeed there are three of them that are

Servants, and perhaps you may think their Cafe

is different from the reft ; Robert Lamley, who was

a Servant to Owens the Cook ; William Jenkins,

who wasServant to the Mate ; and Richard Barli-

corn, who was Servant to Capt. Kidd. And though

the "Witneffesdo prove, that they had their feveral

Shares of the Goods and Money •, yet, notwith-

standing, that they bring Servants, their Mafters

might be entitled to their Shares: So that if you

believe they were Servants, and commanded to

ferve and affift their Mafters in what they did, I

mult leave it to you, whether you will think fit

to diftinguifh their Cafe from the reft. I do hot

find, that the others fay any Thing material iri

their own Defence, they have called no Witneffes

all. The Captain lays the Blame on the Men,

and the Men feem to lay the Blame on him : He
went out on a good Defign, to take Pirates, had

he purfu'd if, but infteadof that, it appears;, that

he turned Pirate himfelf, and took the Ships and

Goods of Friends inftead of Enemies, which was

a notorious Breach of Truft, as well as a mani-

feft Violation of Law. The Evidence feems

ftrong againft them, which I leave to you to

confider of.

Then the Jury withdrew, and after aJhortSpace

brought in their Verditl.

CI. ofAn. Gentlemen, anfwer to your Names

:

Jo. Watfon.

Jo. Watfon. Here, &c.

CI. of Arr. Are you all agreed of your Ver-

dift?

Omnes. Yes.

CI. of Arr. Who mail fpeak for you ?

Omnes. Foreman.

CI. of Arr. William Kidd, Hold up thy Hand.
Which he did.) Look upon the Prifoner. How
ay you ? Is William Kidd guilty of the Piracy

md Robbery whereof he ftands indicted in the

irft Indictment, or not Guilty?

Foreman. Guilty.

CI. of Arr. Is Robert Lamley Guilty, or not

uilty ?

Foreman. Not Guilty.

CI of Arr. Is William Jenkins Guilty, or not

juilty ?

Foreman. Not Guilty.

CI of Arr. Is Gabriel Loffe Guilty, or not

uilty ?

Foreman. Guilty.

CI. of Arr. Is Hugh Parrot Guilty, or not

uilty ?

Foreman. Guilty.

CI. of Arr. Is Richard Barlicom Guilty, or not
juilty ?

Foreman. Not Guilty ?

CI. of Arr. Is Darby Mullins Guilty, or Not
"uilty ?

Foreman. Guilty.

"The fame Verditl was given to all the Prifoners
upon the other Inditlments.

Robert Culliford, Nicholas Churchill, Darby Mul-
uis, and John Eldridge, were arraign'd for taking
he Ship called the Great Mahomet, and feizing the
joods to a confiderable Value ; to which they
'leaded, Not Guilty.
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Robert Culliford, Churchill, Howe and Mullins

were again indicted for another Ship taken pi-

ratically by them, to which they pleaded, Not
Guilty.

Robert Culliford and Robert Hickman were again

arraigned for piratically feizing another Ship, cal-

led the Satisfailion, to which they pleaded, Not
Guilty.

Robert Culliford and Robert Hickman were again

indicted for Piracy committed on a Moorifo Ship ;

to which they pleaded, Not Guilty.

Then the Court proceeding to the Trials of the Per-

fons 'forementioned; Robert Culliford retratledhis

Plea, and pleaded Guilty, and argued his coming in

upon his Majejly's Proclamation j and his Cafe be-

ing particular, was argued by his Council, for the

Benefit of his Majejly's Pardon : And Churchill,

Howe, Mullins and Hickman, likewife pleading

Guilty, John Eldridge was tried by himfelf, and
found Guilty.

After the Trials were over, Judgment againfi Culli-

ford was refpited, and he fet qfide 5 the other

Prifoners were called to the Bar in order to receive

their Sentence, as follows

:

CI of Arr. William Kidd, Hold up thy Hand.
(Which he did.) What canft thou fay for thy felf?

Thou haft been Indicted for feveral Piracies, and
Robberies, and Murder, and hereupon haft

been convicted : What haft thou to fay for

thy felf, why thou fhould'ft not die according

to Law ?

Kidd. I have nothing to fay, but that I have

been fworn againft by perjured and wicked Peo-

ple.

CI. of Arr. Nicholas Churchill, Hold up thy

Hand, What haft thou to fay, (3c. ?

Churchill. I came in upon his Majefty's Procla-

mation.

CI. of Arr. James Howe, What haft thou to

fay, &c. ?

Howe. I came in upon the King's gracious

Proclamation, and hope I mall receive the Bene-

fit thereof.

CI. of Arr. Gabriel Loffe, What haft thou to

fay, fcfc. ?

Loffe. Not Guilty.

CU of Arr. Hugh Parrot, What haft thou to

fay, &c?
Parrot. I came and furrendered my felf to my

Lord Bellamont.

CI of Arr. Abel Owens, What haft thou to fay ?

Owens. I came in upon his Majefty's Procla-

mation, and defire the Benefit of it,

CI. of Arr. Darby Mullins, What haft thou to

fay, &c?
Mullins. I came home upon the King's graci-

ous Proclamation.

CI. of Arr. John Eldridge, What haft thou to

fay, &c.?
X x Eldridge*
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Eldridge. I have but little to fay •, I am accufed

but for one Thing, and that is all, and I have
been falfly accufed ; I caft my felfon your Lord-
fhips and the Honourable Bench.

CI. of Arr. Robert Hickman, What haft thou to

fay, &c?
Hickman. I came in according to the King's

Proclamation ; I came in within the Time li-

mited.

then Proclamation for Silence was made, while

Sentence was pronouncing.

Dr. Oxenden. You the Prifoners at the Bar,

William Kidd, Nicholas Churchill, James Howe,
Gabriel Loffe, Hugh Parrot, Abel Owens, Darby
Mullins, Robert Hickman, and John Eldridge \

you have been feverally Indidled for feveral Pi-

racies and Robberies, and you William Kidd for

Murder. You have been tried by the Laws of

the Land, and convicted ; and nothing now re-

mains, but that Sentence be paffed according

to the Law. And the Sentence of the Law is

this:

Tou fhall be taken from the Place where you are±

and be carried to the Place from whence you
came, and from thence to the Place of Execu-

tion, andthere befeverally hang
1
dby your Necks

untilyou be dead. And the Lord have Mercy
onyour Souls.

Kidd. My Lord, It is a very hard Sentence.

For my Part, I am the innocenteft Perfon of

them all, only I have been fworn againft by Per-

jured Perfons.

Copt. Kidd was afterwards Executed according

to the Sentence.

CLXX. Pro-
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CLXX. Proceedings in Parliament againft William Karl of
Portland, John Z^r;/Sommers, Edward Earl o/Orford, and
Charles Lord Hallifax, upon an Impeachment for High
Crimes and Mifdemeanors y as alfo againft John LordHa-
verftiam,for Wordsfpoken at a Conference between the Lords

and Commons, 1 70 1 . 13 Will. III.
a

Die Martis, i° AprHis, 1701,

Earl Portland

Impeach''d.

Meflage was brought
from the Houfe of
Commons, by Sir John
Levifon Gotver, and o-

thers, who at the Bar
of this Houfe, in the

Name of the Houfe of

Commons, and all the Commons of England, Im-
peach'd William Earl of Portlandof High Crimes

and Mifdemeanors ; and acquainted this Houfe,

That the Houfe of Commons will, in due Time,
exhibit particular Articles againft him, and make
good the fame.

A Committee appointed to infpect the Jour-

nals of this Houfe, in relation to the Proceedings

of this Houfe in Cafes of Impeachments for Mif-
demeanors, and to report to the Houfe.

Die Martis, i® AprHis, 1701.

A MefTage was brought from the
L
°Im

S

eacTd
erS Houfe °f Conlmons bY Mr.Harcourt

and others, who at the Bar of this

Houfe, in the Name of the Houfe
of Commons, and all the Commons of England,

Impeach'd John Lord Sommers of High Crimes
and Mifdemeanors -, and acquainted this Houfe,
That the Houfe of Commons, will in due Time,
exhibit particular Articles againft the faid Lord,
and make out the fame.

A Meflage was broughtfrom the

Houfe of Commons by Colonel Bier-

ly, and others, who, at the Bar of this

Houfe, in the Name of the Houfe
, and all the Commons of England,

Impeach'd EdwardEarl of OrfordofHigh Crimes
and Mifdemeanors ; and acquainted this Houfe,
That the Houfe of Commons will, in due Time,
exhibit particular Articles againft the faid Lord,
and make good the fame.

A Meflage was brought from theW Hallifax Houfe of Commons by Mr. Bruges,
impeacVd. ^ ^^ wh() ^ ^ g^ q{ ^

Houfe, in the Name of the Houfe

EarlofOrford
Impeach'd.

of Commc

of Commons, and all the Commons of England,

Impeach'd Charles Lord Hallifax of High Crimes
and Mifdemeanors ; and acquainted this Houfe,
That the Houfe of Commons will, in due Time,
exhibit particular Articles againft the faid Lord,
and make good the fame.

Die Mercurii, 1 * AprHis, 1 7o 1

.

The Houfe being mov'd, That an Addrefs be

made to his Majefty, That he will be pleas'd to

pafs no Cenfure or Pursifhment upon the Lord?

Impeach'd, during the Dependance of the Im-

peachment in this Houfe.
After Debate, the Queftion was put, That a

Committee fhall be immediately appointed to

draw up an Addrefs to his Majefty, That his

Majefty will be pleas'd not to pafs any Cenfure

or Punifhment againft the Four Noble Lords,

who ftand Impeach'd of High Crimes and Mif-

demeanors, until the Impeachments depending

againft them in this Houfe fliall be try'd ? It was

refolv'd in the Affirmative.

A Committee appointed immediately to draw-

up an Addrefs to his Majefty, That his Majefty

will be pleas'd not to pafs any Cenfure or Punifh-

ment againft the Four Noble Lords, who ftand

Impeach'd of High Crimes and Mifdemeanors,

until the Impeachments depending againft them

in this Houfe fhall be try'd.

The Houfe was adjourn'd during Pleafure, and

the Lords went to the Committee.

After fomeTime, the Houfe was refumed, and

the Lord Steward reported, That the Committee

had drawn an Addrefs, as order'd ; which was

read and agreed to, as followeth ; viz.

TJ/'E Your Majefty' s moft Loyal and Dutiful Sub-

jetls, the Lords Spiritual and Temporal in

Parliament ajjembled, beg Leave to represent to your

Majefty, That the Houfe of Commons have feverally

Impeach'd, at the Bar of our Houfe, William Earlof

Portland, John Lord Sommers, Edward Earl of

Orford, and Charles Lord Hallifax, ofHigh Crimes

and Mifdemeanors : And they having acquainted lis,

That they will, in dueTime, exhibit particular Articles

againft the faid Lords3 andmake good the fame, We

Vol. V.
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do mofi humbly befeech your Majefty, thatyour Majefty

will be fleas'd not topafs any Cenfure upon (hem, un-

til they are try'd upon the fan: e Impeachments, and

Judgment be given according to the Vfage of Parlia-

ment, and the Laws of the Land.

Order'd, That theLord Steward and the Earl of

Romney do attend his Majefty with the Addrefs.

Die Luna 5 Mali. 1701.

A Committee appointed to draw a Meflage to

be fent to the Houfe of Commons, to put them in

mind of the Impeachments brought up by them
againft the Ear] of Portland, the Earl of Orford,

the Lord Sommers, and the Lord Hallifax, and

report to the Houfe.

Then the Houfe was adjourn'd during Plea-

fure. After fome Time, the Houfe was refumed,

and the Lord Steward reported the Meflage ;

which was read and agreed to, as followeth,

viz.

A Meflage was fent to the Houfe of Commons
by Sir Robert Legard and Sir Richard Holford, to

acquaint them, That they having, on the Firft

Day of April laft, fent up to their Lordfhips an

Impeachment againft William Earl of Portland, of

High Crimes and Mifdemeanors ; and having

alfo, on the Fifteenth Day of the fame Month,
feverally impeach'd John Lord Sommers, Edward
Earl ofOrford,zndCharlesljOrd Hallifax,o fHigh
Crimes and Mifdemeanors, their Lordfhips think

themfelves oblig'd to put them in mind, that as
yet no particular Articles have been exhibited a-
gainft the faid Lords ; which, after Impeachments
have been fo long depending, is due in Juftice to
the Perfons cor.cern'd , and agreeable to the Me-
thods of Parliament in fuch Cafes.

Die Veneris, 9 Maii, 1701.

A Meflage was brought from the Houfe of
Commons by Colonel Bierly, and others, with the
Articles of Impeachment againft Edward Earl of
Orford i and to acquaint this Houfe, That the
Matter of the Charge was contain'd in the Ar-
ticles ; and alfo, That he was commanded to

pray and demand, that the Earl ofOrforddo give
fuffkient Security to abide the Judgment of the

Houfe of Lords.

A Committee appointed toconfiderofthe Man-
ner of the Commons delivering Articles of Im-
peachment, and demanding Security to abide the

Judgment of this Houfe, and report to the Houfe.
The Houfe was adjourn'd during Plea fu re, for

the Committee to meet prefently. After fome
Time the Houfe was refumed, and the Earl of

Stamford reported, That the Committee had met,

and infpecled the Journals : That they do not

find any mention of the Commons reading the

Articles at the Bar •, and as for giving Security,

they find none.

Then the Articles were read by the Clerk, as

follows ; viz.

Articles exhibited by the Knights, Citi-

zens, and Burgejfes in Parliament afjem-

bled, in the Name of themfelves, and of all

the Commons of England, againfi Edward
Earl of Orford, in Maintenance of their

Impeachment againfi him for High Crimes

and Mifdemeanors.

I. A iHHAT whereas for many Years paft there

X hath been a long and expenfiveWar,both
by Sea and Land, carried on by his Majefty and
his Allies againft the French King for the prefer-

ving the Ballance of Europe, and for preventing

the Growth of the immoderate Power of the faid

French King; towards the Profecution of which
War great Sums of Money have been given and
levied by Authority of Parliament, and many
Debts have been contracted, which remain a very

heavy Burden upon the People of England ; the faid

Earl being then of hisMajefty's molt honourable

Privy-Council > but always preferring his private

Intereft to the Good of the Publick, and taking

Advantage of the ready Accefs he had to his Ma-
jefty'sPerfon, during the Continuance of the faid

War, in Violation of his Duty and Truft, hath

procur'd from his Majefty one or more Grant or

Grants offeveral Manours, Mefluages, Lands, Te-
nements, and Hereditaments, within the King-
doms of England or Ireland, or elfewhere within

his Majefty's Dominions, of a great Yearly Va-
lue} and alfo of exorbitant Sums of Money to

be made to him, or others in Truft for him, but

to his Ufe, the Profits whereof he now enjoys -,

whereby

^Answer of Edward Earl of Orford,

to the Articles exhibited again)} him by the

Knights, Citizens, and BurgeJJes in Parlia-

ment afj'embled, in the Name of themfekes,

and of all the Commons of England, in Main-

tenanceof their Impeachment againfi thefaid

Earl for High Crimes and Mi/demeanors,

Juppos'd to be committed by him. Deliver d

in 14 May, 1701.

TH E faid Earl, faving to himfelf all Advan-

tages of Exception to the faid Articles, and

of not being prejudiced by any Words or want of

Form in this his Anfwer ; and faving to him all

Privileges and Rights belonging to him as one of

the Peers of this Realm ; for Anfwer to the faid

Articles, humbly faith,

I. To the Firft Article, That he having for fe-

veral Years render'd his Majefty his utmoft Ser-

vice and Duty, as a good and loyal Subject ought

to do, his Royal Majefty was gracioufly pleas'd.

upon feveral Occafions, to take notice of the fame,

and out of his wonted Bounty, and of his Free

will, was pleas'd to give the faid Earl two Grants,

one whereof was a Reverfionary Grant for Years,

of fome Houfes depending upon a then precedent

Eftate for about Nine and twenty Years •, which

being a Reverfionary Intereft at fo great a Diftance,

altho' the faid Earl thankfuily receiv'd the fame

from his Majefty, as his Grace and Bounty, yet
j

the fame was of no great Value : And the other

of them was a Grant of the Remainder of a grofs

Sum, amounting to about Two thoufand Pounds

a Year, for Five Years : Which are the only Grants

of



1701. Pari. Lord Sommers and Lord Hallifax. 341
whereby the Standing Revenues of the Crown of of any Manours, Mefliiages, Lands, Tenemen

England, which ought to be applied to the Ser-

vice of the Publick, are greatly diminifh'd, and

the People of England thereby burthen'd with

Debts, and fubjefted to grievous Taxes.

II. That in Breach of the Truft repofed in him

whilft he was Commander in Chief of the Navy

Royal of England, in or near the Straights of Gi-

braltar,and within the Time aforefaid, he, the faid

Earl did receive great Sums ofthe Publick Money,

iiTued out to him for the Service of the Navy,

which he hath converted to his own private Ufe,

and unlawful ly and unjuftly procur'd a Privy-Seal,

or Privy-Seals, to difcharge him from accounting

to the Publick for the fame , and alfo hath re-

ceiv'd other great Sums of Money from his Ma-

jefty^Exchequer,asPaymafter or Receiver-General

of the Navy, without giving a due and legal Ac-

count thereof, whereby he hath occafion'd great

Clamours and Difcontents among the Seamen,

and others belonging to his Majefty's Navy, who

are thereby reduced to great Miferies and Necef-

Gties for want of their juft Dues, to the great Dis-

couragement and Difcredit of the Publick Service.

Hereditaments, or Sums of Money whatfoever,
which he, or any in Trull for him, hath had from
his Majefty ; and which faid two Grains his Ma-
jefty was gracioufly pleas'd, after many Years Ser-
vice, freely to beftow upon him the faid Earl,
without any Surprize, finifter or indirect Means
of the laid Earl in obtaining the fame, and which
Grants he humbly conceives were not unufual in

like Cafes, the excepting whereofhe humbly hopes
was not any Violation of his Duty, or of any
Truft in him the faid Earl repos'd.

II. To the Second Article the faid Earl anfwer-
eth and denieth, That he at any time converted to
his own private Ufe any Publick Money iffued to
him for the Service of the Navy, or that he the
faid Earl ever procur'd, or had any Privy-Seal, or
Privy-Seals, to difcharge him from accounting for

the fame; but faith, That he the faid Earl did
make up, and upon Oath pafs his Accounts for

the Moneys imprefs'd to him for the Service in
this Article mention'd ; which Account was le-

gally declar'd and pafs'd, upon very ftricl: and great
Examination, by the Lords Com miflioners of the
Teafury ; and he, the faid Earl, hath his Quietus

eft, in dueCourfe of Law upon the fame. But the
Commiflioners of the Vi&ualling-Office making
fome unufual Objections to part of the faid Ac-
count, concerning fome Provifions furnifh'd to the
Fleet by the faid Earl, in the King of Spain's Do-
minions, altho' the fame were truly and really

had and fpent by the Seamen in the Fleet, and

paid for by him, the faid Earl j and which Objections in like Cafes had not been made or ftood up-

on, nor could be reafonably expe&ed ; his Majefty was pleas'd to direct and order a Privy-Seal to

difpenfe with the Form in that Particular > but the faid Earl did make no Advantage to himfelf

thereby •, nor was his Majefty, or the Government, in the lead defrauded therein ; it appearing,

upon a very ftrict Examination, that lefs Rates were allow'd for the faid Provifions than had been

allow'd before in like Cafes ; or, as the faid Earl is inform'd, hath been fince allow'd. And to the

latter Part of the faid Article faith, That for the Moneys by him receiv'd, as Treafurer or Receiver-

General of the Navy, he hath already deliver'd in his Accounts, and is ready to perfect the fame,

according to the ordinary Method, fome of 'em plying ready with the Auditors to be declar'd, and

the reft ofm being made up and deliver'd in to be examin'd, in order to be pafs'd ; and faith,

After juft Allowances had, he does not believe he fhall appear to be indebted upon the faid Ac-
counts : And alfo denies, That any Perfons are Sufferers for want of their Dues, in refpect of the

faid Accounts, or that the Publick Service is, or hath been, any ways difcourag'd or difcredited

thereby, as in the faid Article is alledg'd.

III. That he the faid Earl, while he was in

feveral Ports belonging to the King of Spain's Do-
minions, did receive from the faid King of Spain

and others confiderable Sums of Money, and great

Quantities of Wine, Oil, and other Provifions for

the Fleet, to a very great Value •, for all which he

ought to have accounted : But the faid Earl did

convert the fame to his own Ufe, and did either

embezzle thofeProvifions, or reckon 'em as bought
with the Money allow'd for furnifhing the Navy
with frefh Provifions ; and that for advancing his

own private Intereft, and fecuring himfelf from

rendering anyAccount to the Publick, he, the faid

Earl, during the faid War, procur'd, enjoy'd, and
poflefs'd divers great Offices, which were incon-

fiftent, and in their Nature improper to be execu-

ted by one and the fame Perfon, and which ought
to be, and by the Laws and Ufages of this Realm,
were and are appointed and dtfign'd as Checks
one upon the other, in Breach of the faid Laws,
to the Diffionour of his Majefty, and Prejudice

of his. People.

IV. That

III. To the Third Article the faid Earl an^
fwereth, and denies,That he receiv'd any Moneys
whatfoever from the King of Spain, or any other

Perfon, as in the Article is alledg'd ; and faith,

That what Wine, Oil, or other Provifions were
receiv'd from the King of Spain, or any others,

for the Fleet, were duly deliver'd and diftributed

amongft the Officers and Seamen thereof; and
denies he did embezzle any of the Provifions, or
reckon'd them, or any part of them, as bought
with the Moneys allow'd for furnifhing the Navy
with frefhProvifions : And does alfo deny, Thar,

he the faid Earl did enjoy any Offices inconfiftent

in their Nature (as he is advis'dj one with the

other, or which were, or ought to be, Checks one
upon the other ; or, that he any ways fccur'd, or

pretended to fecure, himfelf from rendering any
Account to the Publick, by any Office or Offices

whatfoever ; or, that he is guilty of the Breach

ofany Laws, to his Knowledge, by executing any

Office or Offices, or ever executed the fame to

the Difhonourof his Majefty, or to the Prejudice

of his People, as in the faid Article is alledg'd.

IV. To
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IV. That he the faid Earl, within the Time a-

forefaid, hath clandeftinely, contrary to the Law
of Nations, fold and difpos'd of feveral Veffels,

with their Ladings and Cargo, taken under Pre-

tence of Prize by his Majefty's Ships of War,
without Condemnation or judicial Proceeding?,

and converted the Money to his own Ufe; well

knowing if they had been condemn'd, as by Law
they ought to have been, one Tenth (after Cu-

ftoms allow'd) and one Third Part of the Value

thereof, the Cuftoms and the faid Tenth being

deducted, are by Aft of Parliament appropriated

to efpecial Ufes : By which Proceedings the

Publick has been greatly endamag'd and defraud-

ed, and the Debts of the Nation encreas'd.

V. And whereas Complaints were made to the

Commiffioners for executing the Office of Lord
High-Admiral of England (where the faid Earl

at that Time prefided) by the Company trading

to the Eajl-Indies, of divers Piracies committed in

the South-Eaft Seas, to the Deftruftion of their

Trade, defiring they might have Letters of Mart
granted to them, whereby to be impower'd (tho'

at their own Charge) to fupprefs fuch Pirates :

But the faid Earl, preferring his own Intereft,

difcourag'd and rejected their Requeft and Pro-

pofal ; and, in fome fhort Time after, jointly with

others, did procure a Commiflion for one William

Kidd; as likewife a Grant under the Great-Seal

of England, to and for the Ufe of him the faid

Earl, and others, of the Ships and Goods of cer-

tain Perfons therein nam'd, and alfo of all Goods
found on board the faid Ships. And the faid

Company having Intimation of a Commiffion
granted to the faid Kidd, being apprehenfive of
the ill Confequences of the fame, did apply them-
felves to the faid Board of Admiralty, defiring to

know what Powers and Inftruftions were given :

But fuch their reafonable Requeft was deny'd ;

and Kidd, who was known to be a Perfon of ill

Fame and Reputation, order'd to purfue the in-

tended Voyage ; in which he did commit divers

Piracies and Depredations on the High Seas, be-

ing thereto encourag'd thro' the Hopes of being

protected by the high Station and Intereft of the

laid Earl, in Violation of the Law of Nations,

and the Interruption and Difcouragement of the

Trade of England.

VI. That the faid Earl, within the Time afore-

faid, when an horrid Confpiracy was difcover'd

againft his Majefty's facred Perfon, and the King-
dom was under an Apprehenfion of an immediate
Invafion from France, and divers Ships of War
(particularly the Ship Dutchefs) were Arm'd out,

Equipp'd and Mann'din Defence of the Realm, to

oppofe the intended Invafion, did his utmoft En-
deavour to prejudice and weaken the Navy Royal

of

IV. To the Fourth Article the faid Earl an-
fwereth, and faith, He believes that the Prizes ta-

ken in the late War were appropriated as by the
Aft of Parliament in that behalf is provided •, but
denies, that he did, at any Time, fell or dipofe
ofany Veffel or Veffels, or their Ladings or Caro-o

taken as or under the pretence of Prize, by any
of his Majefty's Ships of War, without Condem-
nation or judicial Proceedings, or converted the
Moneys arifing by Sale of any Veffel or Veffels,

or their Lading or Cargo, taken as or under pre-
tence of Prize, by any of his Majefty's Ships of
War, to his' own Ufe •, but, on the contrary, did
from time to time, in his Station, give Orders,
that the Prizes taken fhould be carefully preferv'd

without Embezzlement, and duly proceeded m
gainft, and the Produce anfwer'd as the Law di-

rects: And therefore humbly infifteth, that the
Publick hath been no ways endamag'd, or the

Debts of the Nation encreas'd, by any Neglect
or Default of the faid Earl.

V. To the Fifth Article the faid Earl faith,

That the Eajl-India Company, about the begin-

ning of March, One thoufand Six hundred Nine-
ty and Six, did apply to the Admiralty Board, of
which the faid Earl was one, to impower their

Ships and Officers to feize and take all Pirates in-

fefting the Seas within the Limits of their Char-
ter; and likewife to erect a Court of Admiralty
in thofe Parts, to try and condemn fuch Pirates

as they fhould take. Upon which Application
the Board ofAdmiralty did take Advice, and were
inform'd, They had no Authority to grant the

fame ; and denies, he the faid Earl, ever difcou-

rag'd or rejected the Company's Requeft therein,

unlefs it were by telling them, That the Admi-
ralty by Law could not grant the fame : And de-

nies, that the Company was ever deny'd Letters

of Mart in common Form, to the Knowledge of
the faid Earl : And faith, as to the Matter of
Kidd, in the Article mention'd, He was gone
upon his Expedition about twelve Months before

that Time. And as to his Commiffion, and the

Grant in the faid Article mention'd, the faid

Earl humbly conceives, and is advis'd, the fame
were not contrary to Law ; but fure he is, the

faid Expedition was intended for the Publick

Good and Service •, and faith, The faid Kidd had
no Powers or Inftruftions from the Board of Ad-
miralty, other than the ordinary and common
Letters of Mart, the Contents whereof are com-
mon, and well known to Merchants. And the

faid Earl doth deny, that he knew the faid Kidd
to be of ill Fame and Reputation : But in cafe

the faid Kidd hath committed any Piracies, he,

the fa.id Kidd, is anfwerable, and ought to anfwer

for the fame, he never being order'd by the faid

Earl fo to do ; nor had he ever any the leaft En-
couragement given him by the faid Earl, or any

other, to his Knowledge, to expeft or hope for

any Protection therein, or in any illegal Action

done or committed by him.

VI. To the Sixth Article the faid Earl faith,

He believes it to be true, that there was a horrid

and barbarous Plot and Confpiracy againft his

Majefty's facred Perfon, and that there was an
j

Apprehenfion of an immediate Invafion ; but the

faid Earl hopes, no Negleft of Duty in his Sta-

tion can be imputed to him to prevent the fame.

And as for the Ship Dutchefs, which was, amongft

many others, arm'd and equipp'd in Defence of

3 dw
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of England; for that he, the faidEarl, by Co-

lour of his Office (being then Firft Commiffio-

ner for executing the Office of Lord High-Ad-

miral of England) without the Privity of the o-

ther Commifiioners, contrary to his Oath and

Duty, and preferring his Hopes of Gain to him-

felf, to the Safety of the Publick, did order

Capt. Steward, Commander of the Ship Dutcbefs,

to deliver over, and put on board the faid Kidd,

menrion'd in the foregoing Article, out of the

faid Ship The Dutcbefs, a great Number of able

Seamen, levied and provided at the Expence of

the Publick, and then difcharging their Duty in

Defence of their Country, and againft their own
Confent, to the Prejudice of the Publick Security,

and to the endangering of the faid Ship The Dutcb-

efs, if it had been attack'd by the Enemy.

VII. That the faid Earl, during the faid War,
and at a Time of the greateft Exigency and Ne-
ceffity, when Ships, Men, and Money were wan-

ting to guard the Seas, and protect our Trade,

did by Mifreprefentations, and contrary to his

bounden Duty, and the Truft repofed in him,

procure a Grant or Order for his Majefty's Ship

The Dolphin, then fitted out, mann'dandequipp'd

for the Service of the Publick, to be employ'd in

a private Voyage and Undertaking, for the Ad-
vantage of himfelf and others concerned with
him. In purfuance whereof, and for their pri-

vate Gain, the Ship was, at the Publick Expence,
continued in Foreign Parts for feveral Months,
to the Deftruclion and Lofs of his Majefty's

Subjects on board the fame, to the weakening the

Navy, by rendering the faid Ship unferviceable,

and the increafmg the Debts of the Publick.

VIII. That the faid Earl, during the Time of

his Commanding the Navy Royal oiEngland, did,

through Neglect, and in Contempt of Orders,

unneceffarily hazard and, expofe to imminent
Danger the faid Navy, and, that during the

Time aforefaid, having had many Opportunities

of taking or deftroying the Ships belonging to

the French King, the faid Earl, contrary to Ad-
vice, in Difobedience to Orders, and in Neglect

of his Duty, did fuffer and permit the faid

Ships to return fafe into their own Harbours.

IX. That the faid Earl, well knowing our S6-
vereign Lord the King to have been engaged in

feveral Alliances with the Emperor of Germany
and other Princes and States, particularly in a
Treaty concluded with his Imperial Majefty
in the Year of our Lord One Thoufand Six
Hundred Eighty-Nine, the End and Intention
of all which Leagues and Treaties were to pre-

vent the Growth of the Power of the French
King, and no fecure England, and the ancient
Allies of England, againft the fame, did not-

|

withstanding, in concert with other Falfe and E-
vil Counfellors, advife our faid Sovereign Lord
the King in the Year One Thoufand Six Hun-
dred Ninety-Eight, to enter into one Treaty for
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the Realm, the faid Earl fiith, that the Men in

the faid Article mention'd to be taken from on
beard her, were but fome of the very Perfons
that were juft before taken from on board Capr.
Kidd, and returned by their own Confent on
board Capt. Kidd again, not being above twentv
in Number ; and faith, all Fears of the Invafion
were then over and at an end ; and denies, that
the fame was intended to weaken, or did wea-
ken the faid Ship, or the Navy Royal •, or that
the faid Seamen, fo returning on board the faid

Kidd, were levied or provided at the Expence of
the Publick, or did return or were put on board
the faid Kidd againft their own Confent, or to

the Prejudice of the Publick Security ; or that the
Ship Dutcbefs was thereby endanger'd, if fhe had
been attack'd, as in the laid Article is alledg'd.

VII. To the Seventh Article the faid Earl an-
fwereth, and denies, That hedid, by Mifreprefen-
tation, or otherwife, obtain or procure a Grant
or Order for his Majefty's Ship Dolphin to be
employ'd in a private Voyage or Undertaking ;

but what was done therein, was done upon the
Peace concluded, and by his Majefty's Command,
at the Inftance and Requeft of other Perfons,

and not of the faid Earl, but contrary to his O-
pinion : Nor was the faid Earl any way con-
cerned in Intereft therein, till after his Majefty's
Orders were given about the faid Ship ; and then,

and not before, fome of the Perfons concerned in

the faid Adventure, defired the faid Earl to take
fome Shares therein (the Number whereof he
doth not remember) which the faid Earl accord-

ingly did i but humbly infifts, that his Actings
therein were not contrary to his Duty, or the

Truft in him repofed, or the Debts of the Na-
tion thereby increas'd.

VIII. To the Eighth the faid Earl anfwereth,

and denies, That at at any Time while he com-
manded the Navy Royal, he did, through Neg-
lect or Contempt of Orders, unneceflarily ha-
zard or expofe to Danger the faid Navy; and
alfo denies, that upon any Opportunity of ta-

king or deftroying the Ships of the French King,
he did, contrary to Advice, or in Difobedience

to Orders, neglect to do the fame : And alfo

denies, that he did fuffer or permit any of the

French King's Ships to return into their own
Harbours, when he had Opportunity to prevent

the fame; and humbly infifts, he is not guilty of
any Neglect or Omiflion of his Duty herein,

nor did expect in this Particular to be charged

therewith, confidering his faithful Siervices ren-

dered againft the French Fleet.

IX. To the Ninth Article the faid Earl faith,

He believes it to be true, that his Majefty hath

been engaged in feveral Alliances with feveral

Princes, and particularly with the Emperor, in the

Year One Thoufand Six Hundred Eighty-Nine j

and that the End of thofe Alliances was to prevent

the Growth and Power of France, and to fecure

this Kingdom and its Allies : But the faid Earl

does deny, that he did advife his Majefty to enter

into the Treaty of Partition, charged upon the

faid Earl in this Article ; and fo far as the faid

Earl was any ways acquainted therewith, he ob-

jected to, and gave his Opinion againft the fame.

X. To
dividing the Monarchy and Dominions of Spain-,
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in purfuance whereof, in the Year One Thoufand Six Hundred Ninety-Nine, one other Treaty
was entered into to the like Purpofe •, by which Treaties great Injuftice was done to the Emperor,
an ancient Ally of our faid Sovereign Lord*he King, and a large Part of the faid Spanifh Do-
minions were to be added to the Crown -of France ; both which Treaties were Prejudicial to the

Intereft of the Proteftant Religion all over Europe, Ruinous to the Trade of England, and Difho-

nourable to our Sovereign Lord the King, and the People of thefe Kingdoms.

All which Crimes and Mifdemeanors were committed and done by him, the faid Earl, againft

our Sovereign Lord the King, his Crown and Dignity, the Peace and Intereft- of this Kingdom,
and in Breach of the feveral Trufts repofed in him the faid Earl.

X. And he the faid Earl of Orford was One

of the Lords Juftices, during his Majefty's Ab-

fence beyond the Seas, the Firft Commiffioner

for executing the Office of Lord High-Admi-

ral of England, Commander in Chief of his Ma-
jefty's Navy Royal, One of his Majefty's Privy

Council, and Treafurer of his Majefty's Navy,

or in fome or one of the faid Stations during the

Time that all and every the Crimes before fet

forth were done and committed.

That the faid Commons, by Proteftation, fa-

ving to themfelves the Liberty of Exhibiting, at

any Time hereafter, any other Accufation or Im-

peachment againft the faid Earl, and alfo of

Replying to his Anfwers, or to any of them, and

of offering Proofs of all the faid Premiffes, or any

of them, or any other Impeachment or Accufa-

tion that fhall be exhibited by them, as the Cafe

fhall, according to the Courfe of Parliament,

Require j Do Pray and Demand, That the faid

Earl may be put to Anfwer for all and every of

the Premiffes •, and that fuch Proceedings, Exa-

minations, Trials and Judgments, may be upon

every of them had and ufed, as is agreeable to

Law and Juftice.

X. To the Tenth Article the faid Earl an-
fwereth, and faith, That true it is, his Majefty
was pleafed to employ and intruft him in the
feveral Offices and Stations in this Article men-
tioned, for feveral Years, as his Majefty's Occa-
fions required, although not for all the Time in

the faid Article mentioned ; and hopes, and hum-
bly infifteth upon it, that he the faid Earl did
from time to time, according to his Duty, and
the Trufts in him repofed, difcharge the faid

Offices and Employments with Loyalty, Faith-

fulnefs and Zeal to his Majefty and "his Peo-
ple.

And thus having laid his Cafe before your Lord-
fhips, he the faid, Earl, does humbly infift,

and anfwer to the faid Impeachment, and all

and every the Articles aforefaid, exhibited

againft him, That he is not Guilty of all or

any of them, or of all or any the Matters or

Things by the faid Articles charged, in Man-
ner and Form as the fame are therein, and there-

by alledg'd againft him ; and that the Matters
by him before fet forth to be done and tranfact-

ed , or any of them, were not done or committed
by him, the faid Earl, againft our Sovereign

Lord the King, his Crown and Dignity, or

the Peace or Intereft of this Kingdom, or i|i

Breach of the Truft repofed in him, the faid

Earl ; and humbly fubmits himfelf herein to

your Lordfhips Judgment.

ORFORD.

After Reading in the Houfe the Articles of

Impeachment brought up againft Edward Earl of

Orford, for High Crimes and Mifdemeanors, his

Lordfhip humbly defired to have a Copy of the

faid Articles, and that he would put in his An-
fwer to them in as fhort a Time as the Houfe
fhould think fit: It is thereupon ordered by
the Lords Spiritual and Temporal in Parliament

affembled, That Edward Earl of Orford may
have a Copy of the faid Articles.

A Meffage was fent to the Houfe of Com-
mons by Sir Richard Holford and Mr. Pitt, to

acquaint them, That upon Search of the Jour-
nals of this Houfe, they do not find any Pre-

cedent of Security given to abide the Judgment
of this Houfe by any Peer, upon an Impeach-
ment of High Crimes and Mifdemeanors.

Die Mercurij 14 Maij, 1701.

This Day EdwardHzrl of Orford delivered his

Anfwer to the Articles of Impeachment of the

Houfe of Commons againft him, which was read

by the Clerk.

The Committee appointed to confider of the

Manner in delivering Articles of Impeachments

by the Commons being Revived, the Houfe was

adjourned during Pleafure ; and the Lords went

to the Committee. And fome Time, the Houfe
was refumed, and the Earl of Stamford reported,

That they had infpected the Journals, and find

the firft Step, after Anfwers to Impeachments
are delivered, is, to fend a Copy thereof to the

Houfe of Commons. Whereupon it is ordered

by the Lords Spiritual and Temporal in Parlia-

ment affembled, That he Anfwer of Edward Earl

of Orford, delivered this Day to the Articles of

Impeachment depending againft him, be Copied,

in order to be fent to the Houfe of Commons
To morrow Morning, by two Matters of Chan-

cery.

The Earl of Orford having this Day delivered

in his Anfwer to the Articles of Impeachment
againft him, defired that Mr. Dodd and Mr.

Pooley might be affigned Council for him upon

his Trial. It is ordered by the Lords Spiri-

tual and Temporal in Parliament affembled,

That Mr. Dodd and Mr. Pooley fhall, and they are !

hereby affigned Council for the Earl of Orford,

as defired.

Dk



7o i. Pari. Lord Sommers andLord Hallifax. 345

Die Jo-vis 1
5° Mali, 1701

A Mefiage was fent to the Houfe of Commons

1 Sir Richard Halford and Mr. Pitt, to carry

jwn a Copy of the Earl of Orford's Anfwer to

ie Articles of Impeachment againft him.

A Mefiage was fent to the Houfe of Commons

y Sir Richard Holford and Mr. Pitt, to acquaint

[em, That they having on the Firfl Day of

'pril laft, fent up to their Lordfhips an Im-

eachment againft William Earl of Portland, for

lio-h Crimes and Mifdemeanors ; and having

To, on the Fifteenth Day of the fame Month,

iverally impeached John Lord Sommers and

Varies 'Lord Hallifax of High Crimes and Mif-

ismeanors, their Lordfhips think themfelves

bilged to put them in mind, that as yet no par-

cular Articles have been exhibited againft the

[id Lords, which, after Impeachments have been

!> long depending, is due in Juftice to the Per-

ms concerned, and agreeable to the Methods of

arli anient in fuch Cafes.

The Mefiengers fent to the Houfe of Com-
mons return Anfwer, viz. That the Article?.

againft William Earl of Portland, John Lord
Sommers, and Charles Lord Hallifax, are prepar-

ing, and in a fhort Time their Houfe will fend

them up to the Houfe of Lords.

Die Luna 19 Mali, 1701.

A Mefiage was brought from the Houfe of

Commons by Mr. Harcourt and others, with the

Articles of Impeachment againft John Lord Som-

mers ', and to acquaint this Houfe, That the Mat-
ter of the Charge was contained in the Arti-

cles ; and alfo, That he was commanded to pray

and demand, that the Lord Sommers do give fuf-

ficient Security to abide the Judgment of the

Houfe of Lords.

The Articles were read by the Clerk, as fol-

lows-, viz,

rticles exhibited by the Knights, Ci-

tizens, and Burgejjes in Parliament afjem-

bled, in the Name of themfelves, and of all

the Commons of England, againft John

Lord Sommers, Baron of Evefham, in

Maintenance of their Impeachment againft

himfor High Crimes and Mifdemeanors.

The Answer of John Lord Sommers,
Baron of Evefham, to the Articles exhi-

bited by the Knights, Citizens, and Bur-

gejjes in Parliament afembled, in the Name
of themfelves, and of all the Commons of
England, in Maintenance of their Im-
peachment againft him for High Crimes

and Mifdemeanors, fuppos'd to be by him

committed. Deliver'd in 24 May, 1701.

-pHAT a Treaty and Alliance between

Leopold, the Emperor of Germany, and

e States-General of the United- Provinces, was

|ide and concluded in the Year of our Lord

thoufand Six hundred Eighty-nine, upon

i|eir Confideration of the Greatnefs of the Corn-

Danger, which then threaten'd all Chriften-

from the exceftive Power of France, and the,

conftant Faith of the French in the Obfer-

nce of Treaties •, whereby it was agreed, That

:re Ihould be, and remain for ever, a conftant,

rpetual, and inviolable Friendfhip and good

(Irrefpondence between his Imperial Majefty

ah the States-General; that each of them fhould

tj obliged to promote the others Intereft, and,

Mrnuch as in them lay, prevent all Damages
a|i Inconveniencies to each other.

That during the Continuance of the War,
re fhould be not only a Defenfive, but alfo

OfFenfive Alliance between the faid Parties;

Vertue whereof, they fhould both of them
in an hoflile Manner, with all their Forces

Sea and Land, againft the French King, and

h of his Allies as mould refufe to feparate

mfelves from him : That after the War
fluid be ended, and a Peace concluded, there

§ fluid remain between his Imperial Majefty,

I
h Heirs, and Succeffors, and the States- General,

II a erpetual Defenfive Alliance againft the Crown
A Q.France, and its Adherents.

f That if the Crown of France fhould again at-

tak either of the faid Confederate Parties, at

wit Time foever the fame fhould be done, they

.
ftluld faithfully affift each other.

Vol.V. ' That

TH E faid Lord Sommers, faving to him-
felf all Advantages of Exception to the

faid Articles, and of not being prejudiced by any

Words, or want of Form in this his Anfwer

;

and alfo faving to himfelf all Rights and Privi-

leges belonging to him, as one of the Peers of

this Realm ; for Anfwer to the faid Article hum-
bly faith

:

I. To the Firft Article, That he believes the

now Emperor of Germany, and the States-General

of the United-Provinces, being in the Year One
thoufand Six hundred and Eighty-nine, en-

gaged in a War with France, a Treaty and Al-
liance was concluded between them, and a Sepa-

rate Article then made, to the EffecT: in this Ar-
ticle mentioned; and that his Sacred Majefty

did afterwards enter into, ratify and approve
the fame ; to which Treaty, Separate Article,

and Ratification (for Certainty thereof) he re-

ferreth himfelf : And further faith, That in the

Year One thoufand Six hundred and Ninety-
eight, his Majefty, before he left England, was
pleafed to tell him, That fome Intimation had
been given to the Earl of Portland, when in

France, that the French King inclined to come
to an Agreement with his Majefty, concerning

the Succefiion to the Crown of Spain. And af-

wards, in Auguft, One thoufand Six hundred

and Ninety-eight (his Majefty being then in

Holland, and the faid Lord Sommers at lunbridge-

Wells, by his Majefty's Permifiion, for Recovery

of his Health) Mr. Secretary Vernon commu-
nicated to him a Letter he had then received,

Y y writ-
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That his Imperial Majefty and the States-Ge-

neral fhould atall Times, by all Means, with all

their Forces, protect and defend all the Rights

of each other againfl the frown of France, and

its Adherents.

And other Provifions were thereby made for

their mutual Security, as well during the Conti-

nuance of the War, as after the Conclufion of a

Peace.

That certain Separate Abides were alfo at or

about that Time made, whereby the States-Ge-

neral maturely confidering that France had open-

ly declared in feveral Courts, that (notwithstand-

ing the mo.ft folemn Renunciation) they continu-

ed their Pretentions by Force of Arms to affert

for The Dauphin the Succeffion of the Spani/h

Monarchy, in Cafe the King of Spain mould
die without IfTue ; and alfo confidering what a

Blow their State would receive, and what a Pre-

judice might happen thereby to the publick Af-

fairs, and Quiet, did promife, That in Cafe his

faid Catholick Majefty fhould die without law-

ful Iflue, they would with all their Forces affift

his faid Imperial Majefty or his Heirs, in taking

the Succeffion of the Spanijh Monarchy, law-

fully belonging to that Houfe, together with its

Kingdoms, Provinces, Dominions and Rights,

and in their obtaining and fecuring the quiet

Poffeffion thereof, againft the French, and their

Adherents, who fhould directly, or indirectly,

oppofe that Succeffion, and with Forces re-

pel the Force that fhould be brought againft

them.

That at the Inftance of the States-General, in

purfuance of the faid Treaty and Separate Ar-
ticles, our moft Gracious Lord and Sovereign,

his moft Excellent Majefty King William III. was

invited to enter into an Alliance, of the aforefaid

Treaty, and into the Agreement of the faid Se-

parate Articles; and thereupon, for reftoring and

preferving the publick Peace and Quiet, did af-

terwards, in the faid Year of our Lord One thou-

fand Six hundred and Eighty-nine, enter into,

and under the Great-Seal of England, accept, ap-

prove and ratify, and in the moft folemn Manner,

engage and promife religioufly and inviolably to

obferve the fame, without violating the faid

Treaty, or Separate Articles in any Article, or

fuffering the fame to the utmoft of his Power to

be violated.

That in the Year of our Lord One thoufand

Six hundred and Ninety-eight, a Treaty was

projected and contrived in France, to be fet on

foot between his Majefty, the French King, and

the States-General, for a Partition of the Spanijh

Monarchy, whereby many large Territories

thereunto belonging were to be allotted, and de-

livered up to France.

That the Tenor and Defign of the faid laft

mentioned Treaty, whilft the fame was in Nego-
tiation, was communicated to the faid John

Lord Sommers, then One of the Lords Juftices

ofEngland, Lord Chancellor of England, and One
of his Majefty's moft Honourable Privy Coun-

cil.

That the faid Lord Sommers, well knowing the

moft apparent evil Confequences, as well as the

Injuftice of the faid Partition, did not, accord-

ing to the Truft and Duty of his faid feveral

Offices, diftuade or endeavour toobftruct its tak-

ing effect j but, on the contrary, having neither

regard

written by the Earl of Portland, by his Majefty'

Order, wherein it was mentioned, That Coun
Tallard (who was then AmbafTador from th

French King to his Majefty) had declared an Ac
commodation might be found out in Relation t<

the Succeffion of Spain, in Cafe of that King'

Death : And that his Majefty had founde(

France, upon what Terms an Agreement migh
be made •, and the Conditions were near of thi

Nature j (viz.) That the Electoral Prince c

Bavaria fhould have the Kingdom of Spain, th

Indies, the Low-Countries, and all that depend

upon the Spanijh Dominions (except the King
doms of Naples and Sicily, Sardinia, the Provinc,

of Guypujcoa, on this Side of the Pyrenaans,Fon

tarabia, and St.SehaJlian, Final, and the Places i

Tujcany, of which Spain then flood poffeffed

)

In Confideration of which, France was abfolutt

ly to renounce the Right it pretended to th

Succeffion of Spain, and Milan was to be give

to the Arch- Duke, fecond Son to the Emperor
And that his Majefty commanded the faid Mi
Secretary to fpeakto him, the faid Lord Sommer.

touching that Matter ; and that his Lordfhi

fhould difcourfe it with thofe he thought b

might truft with that Secret, which to kee

with the utmoft Care, was by the faid Lette;

mentioned to be of the higheft Importance

and at the fame Time, the laid Lord Somma
received a Letter from his Majefty, figned k

himfelf, intimating, that Count Tallard had mat

fbme Propofitions, touching an Agreement wit

his Majefty, concerning the Succeffion of th

Kingdom of Spain, the which the faid Earl <

Portland would write to Mr. Secretary Verno;

to the End his Majefty might have fome Op
nions upon that Affair, which required tl

greateft Secrecy, and in which no Time was t'

be loft, if that Negotiation were to be carrie

on : And for that End his Majefty thereby con

manded the faid Lord Sommers to fend full Pou

ers to him under the Great-Seal of England, wit

Blanks for the Names of Commiffioners to tre;

with Count Tallard', which his Majefty, by hj

faid Letter, was pleafed to fay, he believe

might be done fecretly: That none but the fai

Lord Sommers ard Mr. Secretary Vernon, an

thofe to whom the faid Lord Sommers and M
Secretary fhould communicate it, might hav

Knowledge thereof ; and that the Clerks wrj

were to write the full Powers, might not kno
what they were, or to the like EBect •, and tl

faid Lord Sommers did immediately return tl

Earl of Portland's faid Letter to Mr. Secretai

Vernon, and defired him to communicate tl!

Contents thereof to the Earl of Orjord, andtlj

now Lord Hallijax (Two of the then Lord Ju

tices, who, as he wasafTured, were then in Tow
and alfo to fuch others as they and Mr. Secretai

Vernon fhould think fit •, who, in regard of ti;

King's Command to have that Affair kept

Secret, thought fit to impart it to the Duke
Shrewsbury only (as the faid Mr Secretary afte

wards acquainted the faid Lord Sommers ) : Ai

fome Time afterwards the faid Lord Hallij\

came down to the faid Wells ; and Mr. Seer

tary Vernon coming thither alfo about the far

Time, they, and the faid Lord Sommers, had D •

courfe together concerning the faid Propofi ,

and the faid Lord Sommers, by Letter dated t|

28 th of Aumft, One thoufand Six hundred atf

3 N»
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Regard to his Majefty's Honour, engag'd by the

faid Treaty with the Emperor and States-General,

as aforefaid, to the Trade and known Intereft of

this Kingdom, or the Peace of Europe , did ad-

vife his Majefty to enter into the faid Treaty,

and did fo tar encourage and promote the fame,

that the faid Treaty was concluded and ratified

under the Great-Seal of England (then in the Cu-

ftody of the faid Lord Sommers) and thereby the

Kingdoms of Naples and Sicily, the Places depend-

ing on the Monarchy ofSpain, fituateOn the Coaft

of 1'ufcaiiy, or the adjacent Iflands, comprehended

under the Name of Santo Stephana, Porto Hercole,

Orbiiello, 1'eiamone, Porto Longone, Piombino, the

Town and Marquifate of Final, the Province of

Guypufcoa, particularly the Towns of Fontarabia

and St. Sebaftian, fituate in that Province, and

efpecially the Port of the Pafiage,which is there-

in compriz'd,with feveral other Parts and Things

of, or belonging to, the faid Kingdom of Spain,

were allotted to the Dauphin for his Share ; and

the Crown of Spain, and the other Kingdoms,
Iflands, States, Countries, and Places depending

thereon (except fuch Part, as aforefaid, which
was thereby allotted to the Dauphin for his Share,

and the Dutchy of Milan, herein after mention'd)

was given and affign'd to the Electoral Prince,

eldeftSonto the Elector ofBavaria, for his Share,

to enjoy the fame to him, his Heirs and Succef-

fors, for ever, never to be molefted therein on any
Pretence of Right or Claim on the Part of the

French King, or the Dauphin, or his IfTue, Heirs

or Succeffors, nor on the Part of the Emperor,
the King of the Romans, the Arch-Duke Charles,

his fecond Son, and other Children, or his Heirs

or Succeffors -, and the Dutchy ofMilan wis there-

by agreed to be given to the faid Arch-Duke for

his Share, and in Extinction of all Pretenfions and
Rights which the faid Emperor, the King of the

Romans, the faid Arch-Duke Charles, all hisother

Children, Succeffors, and Heirs, might have to

the faid Succeffion of Spain. By which Treaty it

was alfo further agreed, That if any Prince what-

foever fhould oppofe the taking Poffeffion of the

Shares thereby agreed on, as aforefaid, his Ma-
jefty, the French King, and the States-General,

fhould affift one another againft fuch Oppofition,

and hinder the fame with all their Power.

That by a SecretArticle of the faid Treaty, in

like manner ratified under the Great-Seal ofEng-
land, 'twas provided, That if the King of Spain

fhould die without Iffue, and the Electoral Prince
of Bavaria fhould afterwards die without jffue,

his Electoral Highnefs of Bavaria, his Father,

fhould fucceed him in all the Kingdoms, Iflands,

States, Countries, and Places affign'd to the Ele-

ctoral Prince, as aforefaid, and enjoy the fame to

him and his Children, Succeffors, and Heirs, then
born, or to be born •, fo as neither the Emperor,
his Children, nor any other Perfon, fhould or
might, under any Pretext, form the leaft Preten-
tion to that Succeffion ; his Majefty, the French
(King, and States-General, thereby engaging them-
felves to employ all their Power, by Land and by
Sea, for maintaining the Order eftablifh'd by the
faid Secret Article, relating to the Succeffion of
the Monarchy of Spain.

That the faid Treaty was ratified under the
Great-Seal of England (then in the Cuftody of
ihe faid Lord Sommers) as an Agreement between
ais Majefty, the French King, and States-General,

Vol. V, not-

Ninety and Eight, did (as his ownThoughts, an^
as what he apprehended to be the Refill t of their

Confideration) humbly reprefent to his Majefty,
Firft, That the entertaining of fuch a Propofal,
as was mention'd by Count Tallard, feem'd to be
attended with very many ill Confequences, if the
French did not act a fincere Part -, but that they
were foon at Eafe, as to any Apprehenfion of
that fort, being fully affur'd his Majefty would
not act but with the utmoft Nicenefs in an Af-
fair wherein his Glory, and the Safety of Europe,
was fo highly concerned. That the Second Thing
they confider'd, was the very ill Profpect ofwhat
was like to happen upon the Death of the King
of Spain, in cafe nothing was done previoufly to-

wards the providing againft that Accident, which
feems probably to be very near ; the King of
France then having fo great a Force in fuch a
Readinefs, that he was in a Condition to take
Poffeffion of Spain before any other Prince could
be ready to make a Stand. That his Majefty was
the belt Judge whether that was the Cafe, who
was fo perfectly informed of the Circumftances
of all Parts abroad. But, fo far as related to

England, it would be the Want of Duty not to
give his Majefty this clear Account, That there

was a Deadnefsj and want of Spirit, in the Na-
tion univerfally, fo as not at all to be difpofed to

the Thoughts of entering into a new War ; and,
that they feerh'd to be tir'd out with Taxes, to a
Degree beyond what was difcerned, until it ap-
peared upon the Occafion of the then late Elec-
tions : That that was the Truth of the Fact,
upon which his Majefty would determine what
Refolutions were proper to be taken. The re-

maining Confideration was, what would be' the
Condition of Europe, if the Propofal took place ;

but of that they thought themfelves little capable
of judging •, but it feem'd, that if Sicily were in

the French hands, they would be entirely Matters
of the Levant Trade : That if they were poflefs'd

of Final, and thofe other Sea-Ports on that fide

(whereby Milan would be entirely fhut out from
Relief by Sea, or any Commerce) that Dutchy
would be of little Signification in the Hands of
any Prince ; and, that if the King of France had
PoiTeffion of that Part of Guypufcoa,which is men-
tion'd in the Propofal, befides the Ports he would
have in the Ocean, it did feem he would have as

eafy a Way of invading Spain on that fide, as he
then had on the Side of Catalonia, But it was
not to be hoped, that France fhould quit its Pre-
tenfions to fo great a Succeffion, without confi-

derable Advantages •, and they were aflured his

Majefty would reduce the Terms as low as could
be done, and make them (as far as was poffible

in the then prefent Circumftances of Things) fuch
as might be fome Foundation for the future Quiet
of Chriftendom, which all his Majefty's Subjects

could not but be convinced was his true Aim.
And if it could be brought to pafs, that England
might be fome way a Gainer by that Tranfaction,

whether it was by the Elector of Bavaria (who
was the Gainer by his Majefty's Interpofition irr

that Treaty) his coming to an Agreement to lee

the Englijh into fome Trade to the Spanijh Plan-

tations, or in any other manner, it would wonder-
fully endear his Majefty to his Englijh Subjects:

That it did not appear, in cafe the Negotiatioa

fhould proceed, what was to be done on his Ma-
jefty's Part, in order to make it take place ; whe-

Y y 2 their
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notwithftanding the faid Lord Sommers well knew
that the fame had been concluded between his

Majefty's Commiflioners and the French Ambaf-
fador, or the Commiffioner of the French King
only ; and, that the Purport thereof had never

been communicated to the States-General at the

Time of the Ratification thereof under the Great-

Seal ofEngland, notwithftanding the Negotiation

thereof in Holland.

ther any more was requir'd, than that the Englijh

and Dutch mould fit ftill, and France it felfwas to

fee it executed ; and if that were fo, what Secu-

rity ought to be expected, that if, by their being
Neuters, the French fhould be fuccefsful, they
would confine themfelves to the Terms of the

Treaty, and not attempt to make further Advan-
tages of their Succefs, And the faid Lord Som-
mers faith, That after the writing of his faid Let-
ter, he had no Account whatfoever, nor heard any
thing of the faid Treaty, or knew or heard whether
the fame was proceeded upon, or not, until to-

wards the latter End of September following •, when he was acquainted by Mr. Secretary Vernon, That
he had receiv'd an Account, that a Treaty relating to the Succeffion of the Crown of Spain had been

adjufted, concluded, and fign'd by the Commiflioners named by his Majefty for that Purpofe, and
the Ambafiador and Plenipotentiary of the French King. And the faid Lord Sommers doth deny,

That the faid Treaty of Partition, or any Propofition for fuch Treaty, or the Transaction thereof,

was communicated to him, the faid Lord Sommers ; nor was he acquainted with the fame, or theDe-
fign thereof, or any other Matter relating thereto, at any other Time, or in any other Manner, be-

fore he was told of the concluding and figning thereof, as aforefaid, than as is herein before men-

tion'd to be done by his Majefty, as aforefaid, and by his and the faid Earl of Portland's Letter,

herein before-mention'd. And the faid Lord Sommers doth deny he did, at any Time whatfoever, ad-

vife his Majefty to enter into the faid Treaty, or any way encourage or promote the fame ; but having

made the Objections before-mention'd in his faid Letter to his Majefty, againft the Propositions fo

communicated to him, as aforefaid, and clearly laid open fuch Thoughts and Obfervations as oc-

curr'd to him upon the faid Matter ; he did thereby (as he conceived) fully and faithfully difcharge

his Truft, and the Duty incumbent on him. And the faid Lord Sommers further faith, That after-

wards Mr. Secretary Vernon did acquaint him, that he had receiv'd, by his Majefty's Command, a

Copy of the Treaty relating to the Succeffion of the Crown of Spain, and of Two Secret Articles

relating to the Matter of that Treaty, and, that he had likewife his Majefty's Command to prepare

the Inftruments for the Ratification of the fame, and to leave Blanks therein for the Names of the

Commiflioners ofthe States-General. And accordingly the faid Mr. Secretary did prepare the faid

feveral Inftruments, and did bring the fame, fo prepar'd, to the faid Lord Sommers, to pafs the fame

under the Great- Seal •, which was done accordingly, the faid Lord Sommers having a good and lawful

Warrant fo to do ; and the faid Ratification was tranfmitted to his Majefty, to have the fame per-

fected in his Prefence : Which Treaty and Secret Articles were to fuch or the like Effect, as in this

Article: is fet forth j but, for more Certainty, he refers himfelf to the faid Treaty and Articles. And I

the faid Lord Sommers, not being privy in any other manner than as aforefaid to the faid Treaty,

or the Tranfaction thereof, doth not know when, or in what manner, the fame was communicated

to the States-General.

II. That for the more effectual carrying on
the faid Treaty, one or more Commiffion or Com-
miffions was or were prepar'd, amended, enlarg'd,

or alter'd by the faid Lord Sommers, without any
lawful Warrant for his fo doing ; whereunto the

faid Lord Sommers, contrary to the Duty of his

faid feveral Offices, and in Violation of the great

Truft repos'd in him, in or about the Month of
September, 1 698, without communicating the fame
to the reft of the then Lords Juftices of England,

or advifing in Council with his Majefty's Privy
Council thereupon,did prefumeto affix the Great-

Seal of England.

That no certain Pei fons of known Honour, Fi-

delity, and Experience were therein nominated
Commiflioners, at the Time of the affixing the

Great- Seal of England thereto, but a Blank or

empty Space was left in the faid Commiffion or

Commiffions at the Time of the fealing thereof,

wherein the Commiflioners Names were to be af-

terwards inferted beyond the Seas ; notwithftand-

ingwhich, an Unlimited Power was thereby gran-

ted to the Commiflioners, whofe Names were

therein afterwards to be inferted, as aforefaid, or

to either of them, without any written Inftruc-

tions whatfoever to reftrain, guide, or direct

them in the Exercife thereof, in his Majefty's

Name to confer and treat with the Commiffioner

or Deputy, or Commiflioners or Deputies, of the

French King, and alfo with the Commiflioners or

Deputies

II. and III. To the Second and Third Articles

the faid Lord Sommers faith, That he having re-

ceiv'd his Majefty's exprefs Commands, by his

Letter mention'd in his Anfwer to his Firft Ar-

ticle, to fend to his Majefty full Powers, under the

Great-Seal of England, for negotiating the faid

Treaty, with Blanks for his Majefty's Commiflio-

ners Names ; which he humbly conceives, and i>

advis'd, was a fufficient Warrant for him to pafs

a Commiffion under the Great-Seal for that Pur-

pofe ; and the fame being prepar'd in ufual Form
of Commiffions of full Powers, with Blanks for

Commiflioners Names, according to his Majefty's

Directions, he did affix the Great-Seal to the fame ;

and the faid Commiffion was fent to his Majefty,

then in Holland, to be perfected in his Prefence,

by inferting the Names of fuch Perfons as his

Majefty fhould think fit to commiflionate therein

(as he conceives might legally be done) -, which

Commiflioners were to receive their Inftruclions

from his Majefty, for the Execution of their faid

Power, together with their faid Commiffion, in
''

ufual manner : But what Inftructions, or whether

any Inftructions in Writing were given to the

Commiflioners, in relation to the executing the

faid Power (the fame noways concerning the faid

Lord Sommers) he knows not. And the faid Lord

Sommers faith, He did defire his Majefty, that a

particularWarrant for the faid Commiffion (which

had been before fent by Mr. Secretary Vernon to

2 his
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Deputies of the States General, for preferving the

publick Peace, and touching the Succeffion to the

Crown of Spain ; and his Majefty did thereby

engage hirnfelf to approve, ratify, and confirm

whatfoever Ihould be thereupon concluded by

them, or either of them.

III. That the fliid Lord Sommers, contrary to

the Duty of his faid Office of Lord Chancellor,

did affix the Great-Seal of England to the faid

Commiffion or Commiffions, not having firft re-

ceiv'd any lawful Warrant for that Purpofe : In

hopes of concealing which evil and mod dange-

rous Practice, the faid Lord Sommers, after he

had fealed the faid Commiffion or Commiffions,

ufed his Endeavours to procure a Warrant to be

tranfmitted to him, for affixing the Great-Seal to

the faid Commiffion or Commiffions, and that

it might not be known but that he had it in due

Time.

IV. That the faid Lord Sommers, contrary to

the Duty of his faid feveral Offices, affixed the

Great-Seal of England to the Ratification of the

faid Treaty, made in the Year of our Lord 1698,

not having firft communicated the fame to the

reft of the then Lords Juftices of England, or ad-

vis'd in Council with his Majefty's Privy -Coun-

cil thereupon •, and at the Time of his affixing

the Great-Seal thereto, one entire blank Sheet,

and many other Blanks, were left in the faid Ra-

tification, with an Intent to be afterwards fill'd

up by other Perfons beyond the Seas, as Ihould

be thought fit.

V. That in the Year of our Lord 1699, ano-

ther Treaty was enter'd into, in purfuance of the

faid Treaty made in the Year 1698, and conclud-

ed by and between his Majefty, the French King,

and the States-General, and alfo ratified under

the Great-Seal of England, then in the Cuftody

of the faid Lord Sommers ; whereby the Kingdom
of Spain (in cafe his Catholick Majefly fhould

die without Iffue^ was agreed to be divided, and

many large Territories thereof were allotted to

the Dauphin for his Share : Which Treaties were

evidently deftrudtive of the Trade of this Realm,

difhonourable to his Majtfty, highly injurious to

the Intereft of the Proteftant Religion, and ma-

nifeftly tended to difturb the General Peace of

Europe, by altering the Ballance of Power there-

in, and ftrengthening France againft the good

Friends and ancient Allies of our Sovereign Lord

the King.

VI. That whereas by the Laws and Ufages of

this Realm all Commilfions under the Great-Seal

of England, for the making any Treaties or Al-

liances with any Foreign Princes, States, or Po-

tentates, and all Ratifications under the Great-Seal

of all fuch Treaties and Alliances, ought to be

enrolled and enter'd on Record in the Court of

Chancery, with or by the Prothonotary of the faid

Court, for a perpetual Memorial thereof-, and,

thatthe Merchants and other Subjects of England,

having Commerce or Correspondence in Foreign

349
his Majefty (as he inform'd the faid Lord Sommers)
for his figning) might be figned and returned :

Not that he doubted his Majefty's faid Letter to
be a fufficient Warrant, but for that fuch War-
rant might be more proper to be produced, if

Occafion ihould require, than his Majefty's faid

Letter; which, by reafon of other Matters there-

in obtain'd, ought not to be produced without
his Majefty's Permiffion, and which is now made
ufe of by Majefty's gracious Leave. And the

faid Lord Sommers further faith, That his Majefty
having by his own, and the Ear] of Portland's

Letter before-mention'd, directed, That his Ma-
jefty's faid Commands fhould be kept fecret ; he
did not communicate the making of the faid Com~
miffion, otherwife than to the Perfons mention'd
in his Anfwer to the faid Firft Article.

IV. To the Fourth Article he faith, That Mn
Secretary Vernon having prepar'd, by his Maje-
fty's Command, the Inftruments for Ratification

of the faid Treaty, with Blanks therein, as is be-

fore fet forth, he did affix the Great-Seal to the

faid Ratification with fuch Blanks (which he con-
ceives, and is advifed, he might lawfully do )

;

and having alfo his Majefty's Command, thatthe
faid Treaty fhould be kept fecret, he did not com-
municate the fame to the reft of the then Lords
Juftices, or his Majefty's Privy Council ; which
befides he conceiv'd was unnecefTary to be done,
in regard his Majefty had then, by his Commif-
fioners, perfected the faid Treaty, fo that the
fame could not be alter'd.

V. To the Fifth Article the faid Lord Sommers
fath, He believes that in the Year One thoufand
Six hundred Ninety and nine, another Treaty
was enter'd into and concluded between his Ma-
jefty, the States-General, and the French King,
to fuch or fuchlike Effect as in this Article is men-
tioned ; to which Treaty, for more Certainty

thereof, he referreth hirnfelf: And denieth, that

he had any Knowledge of fuch Treaty, or any
Tranfaction in order thereunto, fave only that a
Draught of the faid Treaty was read over in the
Prefence of divers of the Lords of his Majefty's

Privy Council (whereof the faid Lord Sommers
was one) ; to which Draught the faid Lord Som-
mers, as well as others then prefent, did make fe-

veral Objections ; but they were inform'd by his

Majefty's Plenipotentiaries for tranfacting the faid

Treaty, who were then alfo prefent, That the

faid Treaty was fo far perfected, that nothing
could then be alter'd therein •, and his Majefty
afterwards, by his Warrant, requiring the ratify-

ing of the faid Treaty under the Great-Seal, he
did affix the Great-Seal to fuch Ratification, be-

ing (as he conceives) oblig'd fo to do.

VI. To the Sixth Article he faith, He conceives

it was not incumbent upon him, as Lord Chancel-

lor, to fee the Commiffions or Ratifications, in

this Article mention'd, enroll'd, the fame being

prepar'd and brought to the Great-Seal by the

Secretaries of State ready engrofs'd ; and when
fealed, taken away by them, and the Original

Treaties remaining in their Cuftody : But the

Care of enrolling the fame, if neceffary, doth (as

he conceives) belong to the Prothonotary of the

Court of Chancery.

Parts, may not, through Ignorance of the fame, incur the Pains and Penalties by the Lawdue to thofe

who fhall any ways infringe, break, or act contrary to fuch Treaties ; he the faid Lord Sommers, not

minding
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minding the Duty of his Office, did not in any manner enrol or enter on Record, or caufe to been-
roll'd or enter'd on Record, any of the faid Commiffions or Ratifications in the foregoing Articles
mention'd, as by the Duty of his Place he fhould and ought to have done ; buc fo to do did totally

neglect and omit, in Breach of his Duty, and in Violation of the Laws of this Realm.

VII. That the faid Lord Sommers, when the

Cuftody of the Great- Seal of England was com-
mitted to him, did fwear well and truly to ferve

our Sovereign Lord the King, and his People,

Poor and Rich, after the Laws and Ufages of

this Realm, and truly to counfel the King, and

his Counfel to keep, and not to know nor fuffer

the Hurt or Disinheriting of the King, or, that

the Rights of the Crown fhould be decreas'd, as

far forth as he might lett it; and, if he could not

lett it, that he would make it clearly and exprefly

to be known unto the King, with his true Ad-
vice and Counfel ; and, that he fhould do and

purchafe the King's Profit in all he reafonably

might, or to that effect ; and the faid Lord Som-

mers afterwards took the faid Oath, as Lord-Chan-
cellor of England.

That the faid Lord Sommers,bt'm^ Lord-Keeper

of the Great- Seal, or Lord -Chancellor ofEngland,

and One of his Majefty's mofl Honourable Privy

Council, whilft this Nation was engag'd in a te-

dious and moll expenfive War againft the French

King, for preferving theBallance and Liberties of
Europe, and almoft exhaufted with Supplies and
Taxes for carrying on the fame, and under fuch

heavy Debts, as without the utmofl Frugality,

or laying infupportable Taxes on the Commons
of England, were impoffible to be fatisfied ; con-

trary to his faid Oath, did pafs many great, un-

reafonable,and exorbitant Grants under the Great-

Seal of England, of divers Manors, Lordfhips,

Lands, Tenements, Hereditaments, Revenues,

and Interefts belonging to the Crown of England,

amounting to a mofl prodigious and excefllve Va-
lue ; and did advife, promote, and procure divers

great, unreafonable, and exorbitant Grants to be

made of feveral of the late forfeited Eflates in

Ireland, in Contempt of the Advice of his Maje-
fty's mofl Dutiful and Loyal Subjects the Com-
mons of England in Parliament affembled, and
without any Regard to his Majefty's mofl graci-

ous AfTurance thereupon to both Houfes of Par-

liament ; and engag'd to procure, and accord-

ingly did procure, divers Acts prepar'd for con-

firming the faid Grants in Parliament in Ireland,

to be approv'd in Council in England, and after-

wards remitted the fame, under the Great-Seal

of England, to be pafs'd into Laws in Ireland.

VIII. That the faid Lord Sommers, during the

Timeof his being Lord-Keeper of the Great-Seal,

and Lord-Chancellor of England, did not only re-

ceive and enjoy the Fees, Profits, and Perquifites

of, or belonging to the Great-Seal, eftablifh'd by
Law, as a fufficient and ample Recompence and
Reward for the faithful Difcharge of that high

Station ; but alfo, as a further Encouragement,

through his Majefty's mofl abundant Grace and

Bounty, received an annual Penfion or Allowance

from the Crown of Four thoufand Pounds, and
many other Profits and Advantages ; notwith-

standing which, the faid Lord Sommers, not being

contented therewith, contrary to his faid Oath,

begg'd and procur'd, for his own Benefit, many
great, unreafonable, and exorbitant Grants of

feveral Manors, Lands, Tenements, Rents, He-
reditaments,

VII. To the Seventh Article he faith, That
when the Great-Seal was committed to his Cufto-
dy, he took the Oath of Office, to the Effect in

that Article fet forth ; and, during the Time he
had the Cuftody thereof, he did carefully, dili-

gently, and honeftly endeavour to keep the faid
Oath, and hopes and believes he hath duly ob-
ferv'd the fame ; and doth acknowledge, That,
during the Time he was Lord Keeper and Lord- '

Chancellor, he did pafs feveral Grants to divers
|

Perfons, of feveral Lands, Tenements, and Here-
ditaments, belonging to his Majefty in Right of

;

his Crown of England ; but faith, That before

any of them came to the Great-Seal, the fame
were regularly pafs'd thro' the proper Offices,

and brought with fufficient Warrants for the

Great- Seal ; and believes more considerable

Grants have pafs'd in the like Number of Years,
in mofl his Predecefibrs Times ; and conceives,

and is advis'd, That being required by his Ma-
jefty, by Warrant, to pafs the fame, he ought fo

to do •, and denies, That he did ever advife, pro-

mote, or procure any Grant to be made to any
Perfon whatfoever, of any Forfeited Eftate in

Ireland, or did procure any Act or Bill prepar'd

for confirming any fuch Grant in the Parliament
in Ireland, to be approv'd in the Privy Council
in England ; and faith, That what Bills of this

Nature were remitted under the Great-Seal of
England, to be pafs'd into Laws in Ireland, the

fame were firft approv'd and pafs'd in the Privy
Council in England, according to the ufuai Form
in fuch Cafes ; and being fo approv'd, were, by

j

Order of Council, fent to the faid Lord Sommers,

who was by the faid Order required to affix the

Great-Seal thereto.

VIII. To the Eighth Article he faith, Hedid,
during the Time he had the Cuftody of the Great-
Seal, receive the Profits and Perquifites thereto
belonging, which before his Time were become
very inconfiderable ; and did alfo receive an An-
nual Penfion or Allowance from his Majefty, of

Four thoufand Pounds, being the like Penfion that

had been allow'd to feveral of his Predeceflbrs; but
denies, that he did ever beg, orufe any Means to

procure any Grant whatfoever from his Majefty
for his own Benefit ; but faith, That what his

Majefty was pleas'd to give, proceeded from his

Majefty's own Motion, and of his meer Bounty;
and (as his Majefty was pleas'd to declare upon
that Occafion) as an Evidence of his Gracious
Acceptation of the faid Lord Sommers's zealous

Endeavours for his Service ; and the fame was done

without
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reuiuments, and Revenues belonging to the withoutany previous Solicitation by him the faid

Crown of England. Lord Sommers, or any other to his Knowledge
That in, or about the Month of April, j6gy, or Belief. And that in the Year One thoufand

the faid Lord Sommers, being then Lord Chan- Six hundred Ninety-feven, his Majefty, of his

cellor of England, and One of his Majefty's mod own Motion, did grant, for the Benefit of the faid

Honourable Privy Council, contrary to his faid Lord Sommers, the Manour, or Manours, of Rv-
Oath, did procure and pafs a Grant, under the gate and Howleigh, as in the faid Article is menti-
Great-Seal of England, without any real Confi- oned -, but tl\e fame was, and is far fhort of the

deration whatfoever, tojofephjekyll, Efq; and Value thereby fuggefted. And the faid Lord Som-
his Heirs forever, of the Manour or Manours mers further faith, He never pretended to purchafe

of Rygate and Hoivleigb, with all and fingular in his own Name, or in the Name or Names of
their Rights, Members, and Appurtenances, fi- any other Perfon, or Perfons, in Truft for hi

mate, and being in the Parifh of Rygate, or

elfewhere, within the County of Surry; and of

nil Qnit-Rents, Rents of Affize, Free-Rents,

Conventionary-Rents, Copyhold and Cuftomary-

Rents, and all other Rents whatfoever, to the

laid Manour or Manours belonging, or apper-

taining, with the Site of the ruined Caftle, and

of all other Demefne- Lands of the faid Ma-
nour or Manours, with the Rents referved on

any Leafes then in being, of any Parts thereof,

and of all other Lands, Meadows, Feedings,

Paftures, Meftuages, Houfes, Edifices, Build-

ings, Barns, Stables, Dove-houfes, Tolls of

Markets, cr Fairs, with the Market-houfe there ;

and alfo of all Warrens, Chafes, Parks, Com-
mons, Woods, Underwoods,Wood-lands, Wafte-

grounds, Courts-Leet, Courts-Baron, and other

Court- Services, Franchifes, Heriots, Fines, If-

fues, Amerciaments, and ail other Profits and Per-

quifites of the faid Courts, Rights, Royalties,

Jurifdidtions, and of divers other Matters, Here-

ditaments, and Appurtenances to the faid Ma

any of the Fee-Farm Rents, or other Rents veft-
ed in Truftees for Sale. Bur his Majefty rakino-
notice, that feveral of the laid Fee-Farm Rents
and other Rents, fo vetted in Truftees, were un-
fold, and the faid Truftees being, by the Actsof
Parliament veiled in them the faid Rents, de-
clared to hold the fame for the Benefit of his
Majefty, his Heirs and Succefiors, his Majefty did,
in the Year One thoufand Six hundred Ninety-
feven, of his own Motion, without any Sollicita-
tion, Procurement or Means ufed by the faid
Lord Sommers, acquaint the then Lords Commif-
fioners of the Treafury, or fome or one of them.,
That it was his Majefty's Pleafure, that Two
thoufand One hundred Pounds per Annum of
thole Rents fhould be granted, to or for the Be-
nefit of the faid Lord Sommers, and his Heirs j

and that all proper Methods fhould be ufed for
vefting the fame for his Benefit, as of his Ma-
jefty's Free Gift. And the faid Acts of Parlia-
ment having directed, That the faid Truftees for
Sales, fhould convey the faid Rents, purfuant to

nour or Manours, or either of them, or to the Contracts to be figned by the Lord Treafurer

Royalties thereof belonging, or in any wife ap-

pertaining, which Premiffes were Parcel of the

Demefnes and Revenues of the Crown, and of

the Value of Twelve thoufand Pounds, and up-

wards.

That under Pretence of purchafing divers Fee-

Farm Rents, and other Rents, vefted in Truftees

Lords Commiffioners of the Treafury for the
Time being, or any Two of them, for the Satif-
faftion of the faid Truftees only, and according
to the Method, that had been ufed from the Time
of making the faid Acls, in paffing Grants of
any of the faid Rents, even fuch as were meerly of
the Bounty of his Majefty's Predecefibrs, and of

for Sale thereof, in purfuance of feveral Acts of his Majefty ; fuch Warrants were made by his

Parliament, made in the Reign of his late Ma-
jefty King Charles the Second, the faid Lord
Sommers., in the Year of our Lord 1697, pro-

cured aWarrant from his Majefty, under his Sign-

Manual, to the Commiffioners of the Treafury

then in being, to contract:, or give Warrant to

the Truftees for Sale of Fee-Farm Rents, to

contract with Humphry Hetherington, Efq; or fuch

as he fhould nominate, for as many Fee-Farms
and other Rents, then remaining unfold (except

Majeity to the Lords Commifficners of the Trea-
fury, to contract, or giveWarrants to the Truftees
to contract for the faid Rents •, and fuch Con-
traits were purfuant thereunto made, and fuch
Grants of the faid Rents were pafTed, as in the

faid Article is mentioned •, and the Money men-
tioned in fuch Contracts was for the perfecting of
his Majefty's faid intended Free Gift, difcharged

by Tallies ftruck for that Purpofe. And the
faid Lord Sommers faith, The faid Contracts were

fuch Rents as were fet apart for Payment of not intended, or defigned to make the Grantees
of the faid Rents appear to be Purchafers ; but
the faid Lord Sommers always acknowledged he
received the faid Grants of his Majefty's Boun-
ty ; and he humbly conceives it was lawful for

him fo to accept the fame.

Penfions in the Penfion-Deed as fhould amount
unto Eight hundred Pounds per Annum, at the

Rate of Sixteen Years Purchafe ; and that, upon
fuch Contract, the faid Commiffioners of the

Treafury fhould give Warrant for conveying the

faid Rents to the faid Humphry Hetherington, or

fuch as he fhould appoint, and his Heirs.

That under the like Pretence, and at or about the fame Time, the faid Lord Sommers procured
another Warrant from his Majefty, under the Sign-Manual, to the faid Commiffioners of the Trea-
fury, to contract, or give Warrant to the faid Truftees to contract, with Richard Adney, Efq; or
fuch as he fhould nominate, for as many Fee-Farm and other Rents, then remaining unfold (ex-

cept as aforefaid) as fhould amount to Seven hundred Pounds per Annum, at the Rate of Sixteen
Years Purchafe ; and that, upon the faid Contract, the faid Commiffioners fhould give Warrant for

conveying the faid Rents unto the faid Richard Adney, or fuch as he fhould nominate, and his
Heirs.

That under the like Pretence, and at, or about the fame Time, the faid Lord Sommers pro-
cured another Warrant from his Majefty, under his Sign -Manual, to the faid Commiffioners of

the
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the Treafury, to contract, or give Warrant to the faid Truftees to contract with Samuel Newton,
Efq; or fuch as he fhould nominate, for as many Fee- farm and other Rents, then remaining unfold,

(except as aforefaid) as mould amount to Six hundred Pounds per Annum, at the Rate of Sixteen

Years Purchafe •, and that, upon fuch Contract, the faid Commifiioners fhould give Warrant for

conveying the faid Rents unto the faid Samuel Newton, or fuch as he fhould nominate, and his

Heirs.

That in Purfuance of Warrants of the faid Commiffioners of the Treafury thereupon, certain Con-
tracts were made, or pretended to be made, with the faid Humphry Hetherington, Richard Adney, and
Samuel Newton, for the real Sale of divers Fee-farm Rents, and other Rents, of the feveral and
refpecYive yearly Values aforefaid ; by Vertue whereof the faid Humphry Hetherington, RichardAd-
ney, and Samuel Newton became oblig'd to pay into the Receipt of his MajeRy's Exchequer ntWefi-
min/ler, for the Purchafe of the feveral and refpective Rents to themrefpectively to be convey'd, as

aforefaid, the Sums herein after mentioned •, that is to fay, the faid Humphry Hetherington Twelve
thoufand Eight hundred Pounds, the faid Richard Adney Eleven thoufand Two hundred Pounds,

and the faid Samuel Newton Nine thoufand Six hundred Pounds.

That in Purfuance of fuch Contracts, or pretended Contracts, thro' the Power of the faid Lord
Sommers, and by his Means and Procurement, divers Fee-farm Rents, and other Rents, were, by

certain Indentures Tripartite of Bargain and Sale, bearing Date on or before the Sixth Day of Ja-
nuary, 1697, in Confideration of Three thoufand Two hundred Pounds, therein mention'd to have

been paid by the faid Humphry Hetherington unto his Majefty at the Receipt of his Exchequer at

Weftminfier, or by other Aflurance in the Law, granted and convey'd by the faid Truftees, by the

Appointment of the faid Humphry Hetherington, to Leonard Hancock, of Chejhunt in the County

of Hertford, Efq; and John Warner, of the Parifh of St. Clement Danes in the County of Mid-
dle/ex, Goldfmith, and their Heirs.

And by other Indentures of Bargain and Sale of the fame Date, or other Aflurance in the Law,
divers other Fee-farm Rents, and other Rents therein mention'd, in Confideration of Nine thou-

fand Six hundred Pounds, therein mention'd to have been paid by the faid Humphry Hetherington

to his Majefty, at the Receipt of his Exchequer at Weftminfier (being the Refidue of the faid Sum
of Twelve thoufand Eight hundred Pounds) were, by the faid Truftees, granted and convey'd to

the faid Humphry Hetherington, and his Heirs ; which Fee-farm, and other Rents, fo convey'd unto

or by the Appointment of the faid Humphry Hetherington, amount to the full yearly Value of Eight

hundred Pounds.

And by other Indentures of Bargain and Sale, of the fame Date, or other Aflurance in the Law,
and in Confideration of Two thoufand Four hundred Pounds, therein mention'd to have been paid

by the faid Richard Adney unto his Majefty, at the Receipt of his Exchequer at Weftminfier, other

Fee-farm Rents, and other Rents, were, by the Appointment of the faid Richard Adney, granted

and conveyed by the faid Truftees to the faid Leonard Hancock and John Warner, and their

Fleirs.

And by other Indentures of Bargain and Sale, of the fame Date, or other Aflurance in the Law,
in Confideration of Eight thoufand Eight hundred Pounds, in the fame Indentures mention'd to

have been paid by the faid Richard Adney to his Majefty, at the Receipt of his Exchequer at Weft'

minfter (being the Refidue of the faid Sum of Eleven thoufand Two hundred Pounds) divers other

Fee-farm Rents, and other Rents therein mention'd, were granted and convey'd by the faid Truf-

tees to the faid Richard Adney and his Heirs-, which Fee-farm, and other Rents fo convey'd to,

or by the Appointment of the faid Richard Adney, amount to the full yearly Value of Seven hun-

dred Pounds per Annum.
And by other Indentures of Bargain and Sale, bearing Date on or about the Twenty-fifth Day

of April, 1698, or other Aflurance in the Law, in Confideration of Two thoufand Four hundred

Pounds, therein mention'd to have been paid by the faid Samuel Newton to his Majefty, at the Re-
ceipt of his Exchequer at Weftminfier, other Fee-farm Rents, and other Rents therein mention'd,

were, by the Appointment of the faid Samuel Newton, granted and convey'd by the faid Truftees,

to the faid Leonard Hancock and John Warner, and their Heirs.

And by other Indentures of Bargain and Sale, of the fame Date, or other Aflurance in Law,
in Confideration of Seven thoufand Two hundred Pounds, therein mention'd to have been paid by

the faid Samuel Newton to his Majefty, at the Receipt of his Exchequer, at Weftminfier (being the

Refidue of the faid Sum of Nine thoufand Six hundred Pounds) divers other Fee- farm Rents, and

other Rents therein mention'd, were granted and convey'd by the faid Truftees, to the faid Sa-

muel Newton, and his Heirs; which faid feveral Rents fo convey'd unto, or by the Appointment

of the faid Samuel Newton, amount to the yearly Value of Six hundred Pounds.

That the faid feveral Manours and Rents aforefaid, were granted to the faid Jofeph Jekyll, Hum-
phry Hetherington, Richard Adney, and Samuel Newton, and their Heirs reflectively, as aforefaid, in

Truft for the faid Lord Sommers and his Heirs.

IX. That the faid Lord Sommers, in order to IX and X. To the Ninth and Tenth Arti-

procure a Grant of the faid Fee-farm Rents for cles the faid Lord Sommers faith i That after his

his own Benefit, whilft he was Lord-Chancellor Majefty had given fuch Directions to the Lords

of England, and One of his Majefty's moft Ho- of the Treafury, for granting Fee-farm Rents,

nourable Privy- Council, whilft his Majefty was and other Rents, to the yearly Value aforefaid,

engaged in the faid War, and the Nation under for the Benefit of the faid Lord Sommers and his

fuch heavy Debts, as aforefaid, did enter into Heirs; and after Warrants were figned by the

feveral Treaties, and had many Communications Lords of the Trealury to the faid Truftees, for

with making
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with divers Perfons entrufted with the Care and

Management of the faid Fee-farm Rents ; and

particularly with Reginald Marriott, of the Parifh

of St. Clement Danes, in the County of Middle/ex,

Auditor of the Rates, or acting as Auditor; and

with John Digby, of the Parifli of St. Bride's, Lon-

don, Clerk of the Truftees for Sale of the faid Fee-

farm Rents, and other evil-difpos'd Perfons •, and

for encouraging the laid Marriott, Digby, and o-

thers, to difcover to him fuch particular Fee-farm

and other Rents as then remain'd undifpos'd of,

to the Intent the faid Lord Sommers might beg

the fame, he the faid Lord Sommers contracted and

agreed with the faid Mr. Marriott, to give the faid

Marriott, for himfelf and his Accomplices, as a

iReward for the faid Difcovery, one full Fourth

Part of all fuch Rents fo difcover'd, whereof the

'laid Lord Sommers fhould procure a Grant from

'the Crown : And accordingly the faid feveral

'Grants from the faid Truftees to the faid Hancock

jand Warner, being together of the Yearly Value

of Five hundred Pound sperAnnum, and upwards,

were fo made by the Direction of the faid Lord
Sommers, in Truft for the faid Marriot, Digby, or

others.

X. That notwithstanding the faid pretended

Contracts and Payments, there was not any Sum
)f Money whatfoever really and bona fide paid, as

he Confideration of the Conveyances of the faid

Rents from the faid Truftees ; but fuch Contracts

tnd Payments of the faid feveral Confiderations

amounting in the whole to Thirty-three thou-

and Six hundred Pounds) were coulourably and
raudulently contriv'd and made by Direction of
he faid Lord Sommers, contrary to his faid Oath,
n Deceit of his Majefty, and Elufion of the faid

l&s of Parliament.
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XI. That many Quit-Rents and Copyhold-
.ents ftanding in Charge as Parcel of, or belong-

to feveraJ Manours, or reputed Manours,
ents referv'd upon Leafes or Eftates, the Rever-
on whereof was in his faid Majefty King Charles

ie Second at the making the faid Acts, Rents
mvey'd before in Leafe, or granted to other Per-

ms; Rents appropriated by, or in purfuance of
ct or Acts of Parliament, for Payment of Pan-
ins, Stipends, Salaries, Annuities, Alms, end
llowances for the Maintenance of Grammar-
:hools or Scholars ; or for, or towards the Repa-
tion of Churches, Chapels, Highways, Caufeys,
-idges, Schools, Alm-houfes, Caftles, or other
fes; and many Quit-Rents of Manours, and

'her Rents by Act of Parliament united and an-
!fx'd to the Caftle of Windfor, with Intent to

ipportand maintain the Yearly Reparations and
barges of the faid Caftle, and difcharge and pay
e Fees and Wages of the Officers, Servants, and
ttendants in the fame Caftle, and the Forefts,
lafes, and Parks to the fame belonging, and for

making Contracts for conveying Rents of the faid

Yearly Value, for the Benefit of the faid Lord
Sommers, it did appear, that the faid intended

Contracts and Grants could not be perfected, for

that neither the Lords of the Treafury, nor the

faid Truftees, were fufficiently inform'd what
Fee-farm Rents, or other Rents, remain'd un-
difpos'd of ; fo that the whole Benefit of his Ma-
jefty's intended Bounty would have been loft,with-

out Information could be gain'd of fuch particu-

lar Rents. And the faid Lord Sommers being in-

form'd, that Reginald Marriott and John Digby,

in this Article named, were the mod likely, if not
the only Perfons capable, to give Information,

therein, Application was made to them for that

Purpofe ; and the faid Marriott and Digby being
fo apply'd to, after the faid Warrants of his Ma-
jefty and the faid Lords of the Treafury were exe-

cuted, asaforefaid,did refufeto give any Account
of fuch Rents, unlefs they might have, as a Re-
ward for their fo doing, Rents amounting to near

a Fourth Part of fuch Rents whereof they fhould

give fuch Account, convey'd in Truft for them
in fuch manner as in the faid Article is mention'd ;

which the faid Lord Sommers did (as he conceives

he lawfully might, it being only to his own Lofs
and Prejudice) comply with, not in order to any
fuch End as is fuggefted in the faid Article, but

that he might perfect the Grant before defign'd

and appointed to be made to him by his Majefty,

of his own Free-will, and not at the faid Lord
Sommers's Solicitation ; the Difcovery of any of
the faid Rents not being made by the faid Mar-
riott and Digby, or any other Perfon, till after the

faid Warrants of his Majefty and the Lords of the

Treafury, asaforefaid. And accordingly the fe-

veral Grants, in this Article mention'd, were made
to Hancockand Warner, in Truft for the faid Mar-
riott and Digby (as was affirm'd to the faid Lord
Sommers) ; and the faid Lord Sommers faith, There
was not any Sum of Money paid as the Confide*

ration of the Grants of the faid Rents; but the

Contracts were made, and the Payment of the fe-

ral Confiderations thereof were difcharg'd, in

the Manner, and for the Reafons, herein before

fet forth ; and were not colourably or fraudulent-

ly contriv'd in Deceit of his Majefty, or Elufion

of the faid Act of Parliament.

XI. To the Eleventh Article the faid Lord
Sommers faith, He believeth, that feveral of the

Rents mention'd to be granted in Truft for him,
as aforefaid, had been before granted to other

Perfons by the faid Truftees ; and, that others of
them were not in the Power of the faid Truftees

to grant, which was and is very much to his Pre-

judice ; and believes the fame were inferted by
miftaken Informations given touching the fame,

and not out of any Defign ; and the like Mif-
takes have frequently happen'd in other Grants

of other of the faid Rents ; and denies, that to

his Knowledge or Belief, any of the faid Rents
fo granted for his Benefit, were ever united or

annexed to the Caftle of'Windfor, for any Purpofe

whatfoever ; or, that any Oppreflion or Vexation

hath happen'd to any of his Majefty's Subjects

by reafon of the granting ofany of the faid Rents

;

and, as he believes, little or no new Charge to

the Crown.

Vol. V, many Z z XII. To
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many Years apply'd according to the Intention of the faid Aft ; and alfo many Quit-Rents of or
belonging to divers ancient Manours, heretofore and yet Parcel of the Demefnes or Poffefiions of
the Crown, as if the fame had been entire Fee-farm Rents iffuing out of thofe Manours, were, by
the aforefaid feyeral Indentures of Bargain and Sale, thro' the Direction and Power of the faid Lord
Sommers, Convey'd by the faid Truftees for Sale of Fee-farm Rents, to the faid Humphry Hetherington,

Richard JJney, and Samuel Newton, and to the faid Hancock and Warner, and their Heirs, or unto fome
of them, contrary to the true Intent and Meaning of the faid Ads of Parliament, to the great Vexation

and Oppreffion of many of his Majefty's good Subjects, and creating many new and unreafonable

Charges on other Revenues of the Crown.

XII. That by the Direction of the faid Lord
Sommers, the faid Humphry Hetherington, Richard

Adney , Samuel Newton, Leonard Hancock, and John
Warner furrender'd feveral of the faid Rents to

them, granted as aforefaid, amounting to the year-

ly Value of Three hundred Forty-feven Pounds
Eleven Shillings and Five Pence Farthing, on

Suggeftion, that the fame were either convey'd

before in Leafe fet apart for Payment of Penfions,

old Supers bad or illeviable, or Part thereof bad

or illeviable, or wrong convey'd : And the faid

Lord Sommers, in the Year of our Lord 1699, be-

XII. To the Twelfth Article the faid Lord Son-

mers faith, That his Majefty having defign'd, of!

his Bounty to him, the faid Lord Sommers and his
j

Heirs, Fee-farm and other Rents, to the annual

Value of the faid Grants mention'd ; and the faid

Truftees having covenanted, as was ufual for them :

to do, That they had not made any former or 6-

1

ther Grant, or Conveyance, of the faid Rents, or

any of them ; and Three hundred Forty-feven

Pounds Eleven Shillings and Three PenceFarthing

per Annum of the faid Rents fo granted, as afore-

faid, having appear'd to be granted before, or not
I

ig then Lord-Chancellor of England, and One of to be grantable by the faid Truftees, or not levia

his Majefty's moft Honourable Privy-Council

Breach of his Duty, and contrary to the Laws
and Statutes of this Realm, procur'd other Rents

of the yearly Value of Three hundred Ninety-one
Pounds Three Pence Half-penny, to be allow'd

by way of Reprife, and to be convey'd to the faid

Richard Adney and his Heirs, in Truft for the faid

Lord Sommers and his Heirs, as if the faid yearly

Rents of Three hundred Forty-feven Pounds Ele-

venShillings and Five PenceFarthing, fo furren-

der'd, had been really and bona fide purchas'd in

purfuance of the faid Acts for Sale of Fee-farm

Rents.

XIII. That in the Year ofour Lord 1695, the

laid Lord Sommers, being then Lord-Keeper of the

Great-Seal of England, and alfo One of his Ma-
jefty's moft Honourable Privy-Council, together

with EdwardEarl of Orford,then Firft Commiffio-

ner for executing the Office of Lord High-Ad-
miral of England, and Commander in Chief of his

Majefty's Navy Royal, and One of his Majefty's

moft Honourable Privy-Council, Richard Ea.r\ of

ble on Surrender of fuch Rents, the faid Truftees,

by Warrant of the Lords Commiffioners of his

Majefty's Treafury (who were thereunto fuffi-

ciently authoriz'd) in Lieu and Satisfaction of

the faid Rent, and Arrears thereof, and in Dif-

charge of the Covenants of the faid Truftees, did,

the Twenty-firft Day of Otlober, 1 699, grantdi-

vers other Rents, amounting to the yearly Value

of Three hundred Ninety- one Pounds and Three

Pence Half-penny, to Richard Adney and his Heirs,

as in the faid Article is mention'd ; which were

not fo granted, as if the faid yearly Rents of Three

hundred Forty-feven Pounds Eleven Shillings and

Three Pence Farthing had been bona file purcha-

fed, but was in Lieu and Reprife for the fame

as granted of his Majefty's Bounty, for the Bene-

fit of the faid Lord Sommers and his Heirs, as!

aforefaid •, which he conceives might be, and was

lawfully done.

XIII. To the Thirteenth Article the faid Lord

Sommers doth admit, That in the Year 1695, he

being then Lord -Keeper of the Great-Seal of En-

gland, his Mijefty being inform'd, as the Truth

was, That ThomasToo, John Ireland, Thomas Wake.

and William Maze, and feveral other of his Ma-

jefty's Subjects in his Plantations of America, hac

affociated themfelves, and did frequently commii

great Piracies, Robberies, and Depredations or

Bellamont, in the Kingd'om of Ireland, Governor of the Seas in the Parts of America, and other Parts.

New-Tork, New-England, and others then in high

Stations, and in great Power and Authority, pro-

cur'd a Commiffion to be granted unto one Wil-

liam Kidd, a Perfon of evil Fame and Reputation,

and fince that Time convicted of Piracy, to ap-

prehend and take into hisCuftody divers Perfons

therein named, and all fuch Pirates as the faid

Kidd fhould meet with upon the Coafts or Seas

of America, or in any other Seas or Parts, with

their Ships and Veffels, and alfo fuch Merchan-

dizes, Goods, and Wares as fhould be found on

board 'or with them. And afterwards' the faid

Lord Sommers, in the Year of our Lord 1697, with

the Afliftanceof the faid Earl of' Orford, and other

Perfons aforefaid, procur'd a Grant from his Ma-
jefty, and the faid Lord Sommers pafs'd the fame

under the Great- Seal of England, whereby all

and whatfoever Ships, Veffels, Goods, Merchan-
dizes,

to the Hindrance and Difcouragement of Tradi

and Navigation ; for preventing the faid Mif

chiefs, did grant a Commiffion, as in this Articl

is mention'd, unto William Kidd, in this Articl

named (who was then Commander of the Shi]

call'd The Adventure Galley,and was not then, to th

Knowledge or Belief of the faid Lord Sommers

efteem'd a Perfon of ill Fame or Reputation) t

apprehend, feize, and take into his Cuftody th

faid Thomas Too, John Ireland, Thomas Wake, an

William Maze, and all fuch other Pirates as h

fhould meet with in the Seas of America, or an

other Seas, with their Ships and Veffels, and fuc

Merchandizes, Moneys and Wares as fhould t

found on board or with them, and to caufe fuc

Pirates to be brought to a legal Trial •, the gran

ing of which Commiffion was then apprehendc

to be neceffary for the Prefervation of Trade ar

Navig
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dizes, Treafure, and other Things whatfoever,

which fince the Thirtieth Day of April, 1696, had

been taken or feiz'd upon or with, or did belong

to, or which fhould be taken or feiz'd upon or

with, or did, or fhould belong to Thomas Too, John

Ireland, Thomas Wake, and William Maze (in the

faid Letters Patents mention'd to have been com-

plain'd of, and inform'd againft, for committing

many Robberies, Piracies, and Depredations up-

on the Seas in the Parts of America, and other

Navigation : And the faid Lord Sommers doth alfo

admit, That a Grant, dated the Twenty-feventh
Day of May, 1697, did pafs under the Great-Seal

of England, as in this Article is mention'd, where-
by reciting the faid Commiffion fo granted to the

faid William Kidd \ and, that the laid Adventure
Galley was with his Majefty's Knowledge and
Royal Encouragement bought and fitted out to Sea
for the Execution of the faid Commiffion, at the

Charge of the Earl of Bellamont, Edmund. Harri-

Places, but never convicted or attainted for the fin, SamuelNewton, William Rowley, George Watfon,

fame) or which fince the faid Thirtieth Day of

April, 1696, had been taken or feiz'd upon, or

which did, or fhould belong to any of the Adhe-

rents of the faid Thomas Too, John Ireland, Thomas

Wake, and William Maze, or any other Pirates,

Free-hooters, and Sea-rovers, by the faid William

Kidd, or other Commander of The Adventure Gal-

ley; or which by, or by means of, the faid Ship

or Galley mould be taken, or forced on Shore
'

and Thomas Reynolds, in this Article named-, hi

Majefty, for encouraging and rewarding the faid

Undertaking, did grant unto the faid Earl of
Bellamont,EdmundHarrifon,WilliamRowley, George

Watfon, Thomas Reynolds^ and Samuel Newton (who
was named by, and in Truft for, the faid Lord
Sommers) their Executors and Adminiftrators, all

and whatfoever Ships, Veffels, Goods, Merchan*
dizes, Treafure, and other Things whatfoever.

any of his Majefty's Plantations of America, were which fince the Thirtieth Day of April, 16965,

had been taken or feiz'd upon or with, or did be-

long to, or fhould happen to be taken or feiz'd

upon or with, or which did, or fhould, belong to

the faid Thomas Too, John Ireland, Thomas Wake,
and William Maze, or their Adherents, or any o-

ther Pirates, by the faid William Kidd, or other

Commanders ofthe faid Adventure Galley, or which

by, or by Means of, the faid Ship or Galley fhould

be taken, or forced on Shore, on any of his Ma-

granted unto the {aid Richard Earl of Bellamont,

and unto Edmund Hqrrifon Merchant, SamuelNew-
ton Gent. William Rowland Gent. George Watfon

Gent, and Thomas Reynolds, of St, Martins, their

Executors, Adminiftrators, and Afiigns, to their

own fole Ufe and Benefit, and as their own pro-

per Goods and Chattels, without any Account

theieof or therefore to be made: In which Grant

the Name of the faid Samuel Newton was ufed in

Truft, and for the only Benefit and Advantage of jetty's Plantations in America, fo far as the faid

the faid Lord Sommers: Which faid Grant under

the Great-Seal of'England manifeftly tended to the

Obftruclion and Difcouragement of Trade and

Navigation, the great Lofs and Prejudice ofMer-
chants and others, being his Majefty's Subjects,

or Subjects of the Friends and Allies of his Ma-
jefty, and the Difhonour of the King and King-

dom % and the faid Lord Sommers was, by procu-

ring and paffing the laid Grant, Guilty of a no-

torious Breach of his Duty.

Premiffes, or any of them, did, fhould, or might
belong to his Majefty, or could or might be gran-

ted or grantable by him, or was or were in his

Power to difpofe of: Which Grant was not in-

tended to be without an Account. For the faid

Lord Sommers faith, That by Indenture, bearing

Date the Two and twentieth Day of May, 1697,
made (after the Warrant for the faid Grant was

fign'd, and before it was pafs'd) between his Ma-
jefty of the one Part, and the faid Earl of Bella-

mont,EdmundHarrifonJVilliamRotoley, George Wat-
Thomas Reynolds, and Samuel Newton of the other Part ; They, the laid Earl of Bellamont, Edmund

Harrifon, William Rowley, George Watfon, Thomas Reynolds, and Samuel Newton, did Covenant, Promife,

and Agree with his Majefty, his Heirs and Succeffors, well and truly to account for, and deliver

lpon Oath, to the Ufe of his Majefty, his Heirsand Succeffors, or the Commiffioners of his or their

Treafury, or his or their High-Treafurer, a clear Tenth Part (the whole in Ten equal Parts to be

livided) of all and every fuch Ships, Veffels, Goods, Merchandizes, and other Things whatfoever,

vhich in and by the faid Grant fhould be given, or which fhould from Time to Time be taken, or

eiz'd, or fecur'd by them, or any of them, their, or any of their Executors or Adminiftrators, Qffi-

ers, Agents, Servants, or Afiigns, by Vertue or Colour thereof. To which Grant and Indenture

he faid Lord Sommers, for more Certainty, referreth himfelf; and further faith, He conceives, and
> advifed, That the faid Grant did not any way tend to the Obftruclion or Difcouragement ofTrade
r Navigation, or to the Lofs or Prejudice of Merchants, or others his Majefty's Subjects, or the

ubjefts of his Friends or Allies, nor to the Difhonour of his Majefty or the Kingdom ; nor was the

laffing of the fame any Breach of the Duty of the faid Lord Sommers ; but the faid Grant was form'd

s a Recompence to the faid Grantees, who, at their own Charge, had provided and fitted out the

lid Ship, to enable the faid William Kidd to execute the Powers in the faid Commiffion mention'd,

hereby the Publick might have receiv'd great Benefit, had the faid William Kidd faithfully dif-

harg'd the Truft in him repofed by his Majefty and the faid Grantees: Which he failing to do,

le Owners of the faid Ship have loft their Expences, and have not receiv'd any Benefit of his Ma-
:fty's faid Grant.

XIV. That the faid John Lord Sommers, to the

rest Oppreftion of the Subject, and contrary to

dagna Charta, and divers good Statutes of this

Lealm, and in manifeft Breach and Violation of
Oath, as Lord High-Chancellor of England,

ath, in feveral Caufes depending before him, by
lany extraordinary Methods, and unwarrantable
ractices for feveral Years, delay'd Proceedings in

Vol. V. the

XIV. To the Fourteenth Article the faid Lord
Sommers faith, He did not delay any Proceedings

in any Caufe or Caufes depending before him, as

Chancellor of England, longer or otherwife than as

the Circumftances and Juftice of each Caufe re-

quir'd; but did, to the very manifeft impairing

of his Health, conftantly apply himfelf to the

Difpatch of the Caufes depending before him >

Z z 2 and
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the faid Caufesj and, by Colour of his Office,

hath made divers Arbitrary and Illegal Orders, in

Subverfion of the Laws and Statutes of this Realm ;

and hath, of his own Authority, revers'd Judg-
ments given in the Court of Exchequer, and with-

out calling before him the Barons of the Exche-

quer, to hear their Informations, and the Caufes

and denies, that he did ever make, by Colour of
his Office, any Arbitrary or Illegal Order, to the
Subverfion of any Law or Statute of this Realm,
or did ever afibme to himfelf any Arbitrary or
Illegal Power, or ever reverfe any Judgmentgiven
in the Court of Exchequer, otherwife than as is

warranted and allow'd by the Law, and in the

of their Judgments, as the Statute in thofe Cafes Prefence of the Barons of the Court ofExchequer,
exprefly direct ; affuming thereby to himfelf an who were always prefent in the Court of Exchequer-

Arbitrary and Illegal Power ; and hath declar'd Chamber, when their Judgments were examin'd
and affirm'd in publick Places ofJudicature, That
particular Subjects might have Rights and In-

terefts without any Remedy for Recovery of the.

fame, unlefs by Petition to the Perfon of the

King only, or to that effect : Which Pofition

was highly dangerous to the legal Conftitution of
this Kingdom, and abfolutely deftructive to the

Property of the Subject.

And the faid Knights, Citizens, and Burgeffes,

by Proteftation, faving to themfelves the Liberty

of exhibiting, at any Time hereafter, any further

Articles, or other Accufation or Impeachment a-

gainft the faid Lord Sommers ; as alfo of replying

to his Anfwer which he fhall make unto the

faid Articles, or any of them ; and offering

Proofs to all and every the aforefaid Articles, and
to all and every other Articles, Impeachment or

Accufation which fhall be exhibited by them, as

the Caufe fhall, according to the Courfe of Par-

liament, require ; do pray, That the faid John
Lord Sommers may be put to anfwer the faid

Crimes and Mifdemeanors ; and, that fuch Pro-

ceedings, Examinations, Trials, and Judgments
may be thereupon had and given as is agreeable

to Law and Juftice.

After reading this Day the Articles of Im-
peachment brought up from the Houfe of Com-
mons againft John Lord Sommers, and hearing his

Lordfhip thereupon, who defir'd a Copy of the

faid Articles, and faid, He would put in his An-
fwer fo foon as poffible he could ; It is order'd

by the Lords Spiritual and Temporal in Parlia-

ment affembled, That the Lord Sommers may have
a Copy of the faid Articles againft him.

Die Marlis 20 Mail, 1701.

The Earl ofOrford defiring that a Day may be
appointed for his. Trial, the Houfe thereupon or-

der'd, That the Committee appointed to confider

of the Manner in delivering Articles of Impeach-
ments by the Commons be reviv'd, to infpect the

Books, and meet immediately.

Then the Houfe was adjourn'd during Plea-

fure, and the Lords went to the Committee.
After fome Time, the Houfe was refumed, and

the Earl of Stamford reported the Precedents fol-

lowing ; viz.

4
2 1 Decern. 1 680. That Mr. Seymour was Im-

peach'd, and Articles deliver'd.

as the Statute in fuch Cafes directs •, nor did ever
deliver in any Court of Judicature, or othet Place
whatfoever, any Pofition whatfoever dangerous to
the Legal Conftitution of the Kingdom, or de-
ftructive to the Property of the Subject, as is

charg'd by the faid Articles.

And as to all other Matters and Things in the

faid Articles contain'd, and not herein be-

fore particularly anfwer'd unto, the faidLord

Sommers faith, He is not Guilty of them, or

any of them, in Manner and Form as the

fame are charg'd upon him in and by the

faid Articles •, and humbly fubmitteth him-
felf to your Lordfhips Judgment.

SOMMERS.

' 23' Decemb. 1680. Hedeliver'd in his An-
fwer.

*
3 Jan. Thathepetition'd for a Trial; where-

upon the fame Day a Meffage was fent to the

Commons, That the Houfe finding no Iffue ,'

join'd by Replication from the Commons,
thought fit to give them Notice thereof.

' Then Council were affign'd him. : '!;

' 8 Jan. Saturday the Fifteenth was appointed

for his Trial. "

' 27^)^.1695. the D. ofLeeds was Impeach'd.
* 29 Apr. the Articles were brought up.
* 30 Apr. the Duke of Leeds put in his Anfwer., /'

'

arid a Copy thereof was fent to the Commons. ™
' 1 May, the Lords fent tothe Commons, tc 'Hj

know when they fhouldbe ready to make goor

the fame.

* 3 May, the Commons defir'd a Conference or

the Lords Meffage ; and at the Conference ac

quainted the Lords, That Mr. Robart, a mate

rial Witnefs, was withdrawn. The Lords movY
the King, that a Proclamation might be ifiuet

for his Apprehenfion. The fame Day the Par

liament was Prorogued.

A Meffage was fent to the Houfe of Commons
by Sir Robert Legard and Mr. Gery, to acquaint

them, " That the Houfe having been defir'd by
" the Earl ofOrford, that a Day may be appoin-
" ted for his fpeedy Trial, their Lordfhips find-

" ing no Iffue join'd by Replication of the Houfe
" of Commons, think fit to give them Notice

""thereof

A Mef-

A Meffage was brought from the Houfe (

Commons by Mr. Bromley and others (the 3 ift c>

May) to acquaint this Houfe, " That in anfwer t

'* the Meffage of the One and twentieth Inftan

" the Commons have prepar'd a Replication t

*< the Earl of Orford's Anfwer to the Articles
<j

" Impeachment of High Crimes and Mifdeme:
*' nors exhibited againft him, and atprefentdef;

" brim
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A Meffage was alfo fent to the Ho'ufe of Com-

mons by Sir Robert Legard and Mr. Grey, to ac-

quaint them, ' That they having, on theFirftDay
4 of April laft, fent up to their Lordfhips an Im-
' peachment againft William Earl of Portland, for

' High Crimes and Mifdemeanors ; and having

' alfo, on the Fifteenth Day of the fame Month,
' Impeach'd Charles Lord Hallifax for High Crimes
' and Mifdemeanors ; and there being as yet no
* particular AddreiTes exhibited againft the faid

« Lords, their Lordfhips think themfelvesoblig'd

* to put them in mind thereof ; which, after Im-
' peach ments have fo long depended, is a Hard-
1 fhip to the Perfons concern'd, and not agreeable

i to the ufual Methods and Proceedings of Par-

' liament in fuch Cafes.

bringing it up to your Lordlhips, becaufe in

the Trials of the feveral Impeachments now
depending, the Commons think it moft proper,

from the Nature of the Evidence that will be

given at the faid Trials, to begin with the Trial

of the Impeachment of John Lord Sommers of

High Crimes and Mifdemeanors. And as to

your Lordfhips other Meffage, the Commons
take it to be without Precedent, and Unpar-
liamentary ; they, as Profecutors, having a Li-

berty to exhibit their Articles of Impeachment
in due Time -, of which they who are to pre-

pare them are the proper Judges : And there-

fore, for your Lordfhips to affert, That having

not yet exhibited particular Articles againft

William Earl of'Portland and Charles Lord Halli-
4
fax, is a Hardfhip to them, and not agreeable

' to the ufual Methods and Proceedings in Par-
* liament in fuch Cafes ; does, as they conceive,
' tend to the Breach of that good Correfpondence
4 betwixt the two Houfes, which ought mutu-
4

ally to be preferv'd.

Die Mercurii 2i° Maii, 1701.

The Meffengers fent Yefterday to the Houfe of Commons return Anfwer, That the Commons
will fend an Anfwer to the faid Meffages relating to the faid Impeachments, by Meffengers of their

own.
Die Sabbati 24 Maii, 1701.

The Lord Sommers deliver'd his Anfwer to the Articles of Impeachment of the Houfe of Commons
againft him, which was read by the Clerk. See Page 355.

It is order'd by the Lords Spiritual arid Temporal in Parliament alTembled, That a Copy of the

Anfwer of John Lord Sommers (deliver'd this Day) to the Articles of Impeachment depending againft

him, be fent to the Houfe of Commons ; and accordingly a Meffage was fent to the Houfe of Com-
mons by Sir Robert Legard and Sir John Hojkins, tb carry down a Copy of the Lord Sommers'''s An-
fwer to the Articles of Impeachment againft him.

Die Veneris %o° Maii,' ijoi.

It is order'd by the Lords Spiritual and Temporal in Parliament affembled, That Monday the

Ninth Day of June next fhall be, and is hereby appointed for the Trial of Edward Earl of Orford,

inWefiminJler-HaU, upon the Articles brought up againft him by the Houfe of Commons, whereby
he ftands charg'd with feveral High Crimes and Mifdemeanors.

A Meffage was fent to the Houfe of Commons
by Sir Robert Legard and Sir John Hojkins, to let

them know, * That this Houfe hath appointed
* Monday the Ninth Day of June next, for the
4 Trial of Edward Earl of Orford, in Wejlminfte'r-
i Hall, upon the Articles fent up againft him,
4 and that the Commons may "reply, if they

,

* think fit.

A Meffage was fent to the Houfe of Commons
by Sir Robert Legard and Sir John Hojkins,--to ac-

quaint them, * That they having on the Firft Day
' of April laft, fent up to their Lordlhips an Im-
' peachment againft William Earl of Portland, for
4 High Crimes and Mifdemeanors ; and having
4

alfo, on the Fifteenth Day of the fame Month,
4 Impeach'd Charles LordHallifax for High Crimes
4 and Mifdemeanors j and there being as yet no
' particular Articles exhibited againft the faid
4 Lords, their Lordfhips think themfelvesoblig'd
4

to put them in mind thereof-, which, after Im-
4 peachments have fo long depended, is a Hard-
4

(hip to the Perfons concern'd, and not agree-
4

able to the ufual Methods and Proceedings of
4
Parliament in fuch Cafes.'

It

A Meffage was brought from the Houfe of

Commons by Mr. Harcourt and others (the Fifth

of June) to acquaint this Houfe, 4 That the
4 Commons, on Confideration of your Lordlhips
4 Meffage to them of the One and thirtieth of
4 May, concerning the Earl of Orford, think ic

4 their Undoubted Right, when feveral Perfons
4 ftand Impeach'd before your Lordlhips, to bring

' to Trial fuch of them, in the firft place, as the
4 Commons apprehend, from the Nature of the

4 Evidence, ought firft to be proceeded againft 1

4 to the intent all fuch Offenders may, in due
4 time, be brought to Juftice : And, That no Day
* ought to be appointed by your Lordlhips for

4 the Trial of any Impeachment by the Com-
4 mons, without fome previous Signification to

4 your Lordlhips from the Commons, of their

4 being ready to proceed thereon.
4 The Commons could not receive this Mef-

4 fage from your Lordfhips without the greateft

4 Surprize j your Lordlhips Proceedings in this

4 Cafe being neither warranted by Precedents,

4 nor (as the Commons conceive) confiftent with
4 the Methods of Tuftice, or with Reafon :

4 Where-
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s Wherefore the Commons cannot agree to the Day appointed by your Lordfhips for the Trial of
€ the Earl of Orford.

* As to your Lordfhips Meflage, at the fame time, relating to the Earl of Portland, and Charles
\4 Lord Hallifax, the Commons take the fame to be without Precedent, and Unparliamentary

; and
'

i conceive your Lordfhips frequent Repetition thereof, in fo fhort a Time, after the Commons had
* tranfmitted to your Lordfhips their Articles againft Two of the Impeached Lords, and were daily
4 preparing their Articles againft the others, manifeftly tends to the Delay of Juftice, in obftructine
4 the Trials of the Impeached Lords, by introducing Difputes, in Breach of that good Correfpon-
4 dence between the Two Houfes, which ought inviolably to be preferved/

"

It is order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Lord
Great-Chamberlain do attend his Majefty, hum-
bly to acquaint his Majefty, That this Houfe
hath appointed Monday the Ninth Day of June
next, for the Trial of Edward Earl of Orford, in

Weftminfter-Hall -, and humbly to move his Ma-
jefty* that he will be pleafed to give Order for a

Place to be prepar'd in Weftminfter-Hall againft

the faid Time, for this Houfe to proceed upon
the faid Trial.

IMe Sabbati 31° Mali, 1701.

A Meflage was brought from the Houfe of
Commons by Mr. Bromley, and others. See Page

The MefTengers fent Yefterday to the Houfe
of Commons return Anfwer, That the Com-
mons will fend an Anfwer by MefTengers of

their own.

Die Lanes 2° Junit, 17011

Ordered, That the Committee appointed to

confider of the Manner in delivering Articles of
Impeachments by the Commons, be revived, to

meet on Monday next, to draw an Anfwer to be
fent to the Houfe of Commons to their Meflage
receiv'd the 3iftlnftant.

The Houfe was adjourn'd during Pleafure.

After fome Time, the Houfe was refum'd, and
the Earl of Stamford reported from the Lords
Committees, appointed to confider of the Man-
ner in delivering Articles of Impeachments by
the Commons, the Precedents following ; viz.

' 7 Feb. 25 H. 8. The Bifhop of London Im-
f peached by the Commons, for imprifoning e£bor

* Phillips on Sufpicion of Herefy.
4

9 Feb. The Articles were read.

* 20 March, 1620. The Commons, at a Con-
6 ference, accufed the Lord-Chancellor St. Alban
4 and the Bifhop of Landaff of Bribery and Cor-
4 ruption.

4 16 April, 1624. The Commons, at a Confe-
,« rence, accufe the Earl ofMiddlefex, Lord-Trea-
8 furer, of Bribery.

* 19 May, 1624. The Commons accufe the
' Bifhop of Norwich of feveral Matters by them
• then particularly mentioned at a Conference.

* 29 Decemb. 1640. The Commons accufe Sir
4 George Radcliffe of High-Treafon.

4
3 1 Decemb. They delivered the Articles at a

1 Conference.
' 22 Decemb. 1640. The Lord-Keeper Finch

' was Impeached.
' 29 Jan. 1640. Report of what he was accu-

'• fed of at a Conference.
4 \% Decemb. 1641. Daniel O-Neal Impeached.
* 3o Aagufl, i64i.TheEarlof Bridgwater Im-

' peached, and Articles read, but not entered.

* 6 Decemb. 1660. William Drake Impeached
* and Articles brought up.

' 24 April, 1668. Sir William Pen was Im-
* peached, and the Articles delivered at a Confe-
4 rence the fame Day.

* 29 Decemb. 1 666. The Commons, at a Confe-
* rence. Impeached the Lord Vifcount Mordaunt.

'
3 Jan. The Conference was reported, and the

* Articles read.

* 23 Decemb. i6yS. Peft Meridiem, the Earl of
4 Danby was Impeached, and Articles brought
* up againft him at the fame Time.

' 5 Decemb. 1678. The Earl of Powis, Lord
4 A. Wardour, Lord Bellafyfe, Lord Petre, and
4 Lord Vifcount Stafford, were Impeached.

4
30 Decemb. The Parliament was prorogued

4
to the 4th of February, and was diflblved the

4 24th of January.
4 6 March. A new Parliament met.
4

7 April, 1679. Articles were brought up
4

againft them.
4 21 Decemb. 1680. Mr. Edward Seymour was

4 Impeached, and Articles brought up at the
4 fame Time.

4

7 Jan. 1680. Sir William Scroggs was Im-
4 peached, and Articles brought up at the fame
4 Time.

4

7 Jan. 1680. The Earl of Tyrone Was Im-
4 peached, but no Articles brought up.

4 10 Jan. The Parliament was prorogued to
4 the 20th. Diflblved the 18th.

4 26 March, 1681. Mr. Fitz-Harris was Im-
4 peached : No Articles brought up.

4 28 March. The Parliament was diflblved.
4 26 June, 1689. Blaire, Vaughan, Noel, Elliot,

4 and Grey, were Impeached, and Articles brought
4 up.

4 26 OiJob. The Earl of Salijbury and Earl of
4 Peterborough were Impeached . Special Matter

* aftigned the fame Day.
4 27 April, 1695. The Duke of Leeds was

* Impeached.
4 29 April. Articles were brought up.
4 10 May, 1698. Goudet and others were Im-

4 peached.
4

1 j May. Articles brought up.
4 28 May, 1698. John Auriol and John Du-

4
maiflre were Impeached.
4 8 June. Articles were brought up againft

4 them.'

The Lord Great-Chamberlain acquainted the

Houfe, That he had attended his Majefty with

their Addrefs for a Place to be prepared in Weft-

minfter-Hall, for the Trial of the Earl of'Orford;

and his Majefty was pleafed to fay, He would

give Order for the Place to be prepard, as defer d.

Order'd, That the Committee, appointed on

Saturday laft, do meet prefently, to draw an An-

fwer to be fent to the Houfe of Commons, to

the
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the Earl of Stamford reported the Anfwer drawn
by the Committee, to be fent to the Houfe of
Commons, to their Meffage received the One
and Thirtieth of May laft, which was read as

follows, viz.

Mr. Harcourt, at a Conference (the Sixth of

June) delivered himfelf in the following manner.
" The Commons havedefired this Conference

" upon your Lord fhip's Meffage of the Fourth of
*' June, in order to prefervea good Correfpondence
" with your Lordfhips ; which will always be the
*' Endeavour of the Commons, and is at this Time
" particularly neceffary, in order to bring the Im-
" peached Lords to a fpeedy Trial. And becaufe
" the Meffages which your Lordfhips have
" thought fit to fend to the Commons, and the
*' Anfwers thereunto, feem not to tend towards
" expediting the Trials, which the Commons fo

" much defire, but may rather furnifh Mat.er of
** Difpute between the two Houfes; the Com-
" mons therefore chufe to foliow^he Methods
" formerly ufed with goodSuccefs upon the like

" Occafions : And for the more fpeedy and eafy
" adjufting and preventing any Differences which
" have already happened, ormayarife, previous
" to, or upon thefe Trials, the Commons dopro-
" pofe to your Lordfhips, That a Committee of
" both Houfes be nominated, to confider of the
" moft proper Ways and Methods of Proceeding
" on Impeachment, according to the Ufage of
" Parliament.

*' the Lords do not controvert what Right the

£ Commons may have of Impeaching in general Terms, if they pleafe ; fo the Lords, in whom the
<c Judicature does intirely refide, think themfelves obliged to afiert, That the Right of limiting

K a convenient Time for bringing the particular Charge before them, for avoiding of Delay in

" Juftice, is lodged in them.

" The Lords hope the Commons, on their Part, will be as careful not to do any Thing that

S may tend to the Interruption of the good Correspondence between the Houfes, as the Lords
•' fhall ever be on their Part: And the beft Way to preferve that, is for neither of the two

i Houfes to exceed thofe Limits which the Law and Cuftom of Parliament hath already efta-

" blifhed.

their Meffage received the One and Thirtieth of

May lad.

Then the Houfe was adjourned during Plea-

fure.

After fome Time the Houfe was refumed, and

" The Lords do think fit, upon Occafion of the

«' Meffage of the Commons of the 31ft of May,
*< to acquaint that Houfe, That having been defir'd

" by the Lord Sommers, that a Day may beap-
" pointed for his fpeedyTrial, and their Lordfhips

" rinding no Iffue joined by Replication of the

" Houfe of Commons, judge it proper to give

" them notice thereof, that the Commons may Re-
" ply, if they think fit, and at the fame time their

" Lordfhipslct the Commons know,that they will

*' proceed to the Trial of any of the Impeached
«' Lords, whom the Commons fhall be firft ready
*' to begin with, fo as there may be no Occafion
«' taken from thence for any unreafonable Delay in

tC the Profecution of any of them : And further to

*' acquaint them, That having fearched their own
ffi Journals, they do not find, that after a general

B Impeachment there has ever been fo long a

I Delay of bringing up the particular Articles

*' of Impeachment, fitting the Parliament : And
•' therefore the Lords do think they had Reafon
•' to affert, That it was a Hardfhip to the two
I Lords concerned (efpecially after this Houfe
i had put the Houfe of Commons in mind of ex-
*' hibiring fuch Articles) and not agreeable to

*' the ufual Proceedings in Parliament. And as

The Houfe went into Confideration of this

Report ; and after Debate, it was order'd, That
the further Confideration thereof, and Debate
thereupon, be adjourn'd till To-morrow Twelve
a-Clock.

Die Martis 3 Junii, 1701.

The Houfe refumed the Adjourned Debate
Yefterday, in relation to the Report of the An-
fwer drawn by the Committee to be fent to the

Houfe of Commons, to their Meffage received

the One and Thirtieth of May laft.

The Report was read by Paragraphs, and a-

greed to, and fent ro the Houfe of Commons by
Sir Richard Hclford and Mr. Pitt.

Die Jovis 5 Junii, 1701.

A Meffage was brought from the Houfe of
Commons by Mr. Harcourt, and others. See Page

357-
Upon receiving a Meffage from the Houfe of

Commons, in Anfwer to a Meffage fent to them
by this Houfe the One and Thirtieth of May laft,

it is ordered, That the Lords Committees ap-
pointed to confider of the Manner of Proceed-
ings on Impeachments, do meet To-morrow at

Nine of the Clock in the Forenoon, to confider

the faid Meffage, infpeft the Journals, and report

to the Houfe what they fhall think proper in

this Cafe.

Die Veneris 6° Juniiy 1701.'

A Meffage was brought from the Houfe of

Commons by Mr. St. John and others, to defire

a Conference with this Houfe upon the Subject

Matter of the Meffage of this Houfe of the

Fourth Inftant

It being propofed to return Anfwer, That
this Houfe will fend an Anfwer by Meffengers

of their own, and D-bate thereupon :

The Houfe agreed to a prefent Conference.

Then the Commons being called in, were told,

That the Lords agreed to a Conference as defi-

red, and appoint it prefently in the Painted-

Chamber.

Lords were named Managers of the Conference.

The Commons being come to the Conference,

the Houfe was adjourned during Pleafure, and

the Lords went to the Conference ; wh ch being

ended, the Houfe was refumed, and the Lord-

Steward reported, That the Lords had attended

the Conference, and that Mr. Harcourt' managed

the Conference, and faid, As above.

Or-
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Ordered, That the Lords Committees appointed

to confider of the Manner of the Proceedings on
Impeachments, do meet To-morrow upon the

Report of this Conference, and infpect the Jour-

nals, and Report to the Houfe.

Die Sabbati, y° Junii, 1701.

The Earl of Stamford reported from the Lords
Committees appointed to confider of the Manner
of Proceedings on Impeachments, That they have
infpected the Journals, and ordered him to report

the Precedents following •, viz.
4

1 6 April, 1 624. Report is made of the Com-
4 mons Complaint and Charge at a Conference
* againft the Earl of Middle/ex, Lord-Treafurer.

* 24 April, 1624. Ordered, That the Lord-
* Treafurer fhall appear on Tuefday next at Nine
* a-Clock, to anfwer his Charge at the Bar ; and
* that if he hath any Witneffes to be examined,
4 they may in the mean time be Sworn and Ex-
4 mined.

4 27 April. The Lord-Treafurer petitioned,

* That his Witneffes might not be examined, till

4 he hath anfwered; but the Houfe did not think
4

fit to alter the Day.
4 28 April. The Lord-Treafurer defires the

* Interrogatories to his Witneffes may be refpi-
4 ted till he hath anfwered ; and that he may
« have Copies of the Depofitions taken on both
* Sides.

4 His Lordfhip was anfwered, That his Defire

' is fo unfit, as the Lords think him ill advifed
4 to make fuch a Requeft ; and according to the
4 former Order, expect his Appearance To-mor-
4 row, and to hear fuch Anfwer as he fhall

* make.
4 29 April. The Lord-Treafurer petitions,

4 That in regard of his being indifpofed, he may
* have a further Day for prefenting his Anfwer.
* The Houfe, in refpect of his Indifpofition, is

* pleafed to refpite his Appearance this Day,
' but enjoin, that Saturday next he brings in his
4 Anfwer, according to former Orders •, and the

* Lords do peremptorily affign Friday, the Se-
* venth of May, for his Appearance in Perfon,
* and for the final Hearing and Determining of
4 the Caufe.

4
7 May. The Lord-Treafurer was accord-

4 ingly brought to the Bar, and the Trial pro-

\ ceeded..

30 Aug. 1 641. The Earl of Bridgwater was
4 Impeached by the Commons.

* 6 Sept. 164.1. Ordered, To anfwer the fecond
' Tuefday in November.

4 jyOfiob. 1 641. Ordered, To be heard on the
4 Ninth of December.
*2 November, 164.1. Ordered, That the Earl

4 of Bridgwater may anfwer on the Ninth of No-
4 vember.

4
3 1 March 1 642 . At a Conference defired by

4 the Commons, they defired Articles of Im-
4 peachment againft George Benyon. Benyon was
4 ordered to anfwer in four Days, and to have
4 Liberty, with his Keeper, to go any where,
4 and, Council afligned.

4 4 April, 164/1. Benyon put in his Anfwer :

1 Then it was ordered, That this Caufe againft

" George Benyon, upon the Impeachment of the

* Houfe of Commons, fhall be proceeded in on
* Wednefday next at this Bar.

4
5 April, 1642. A Meffage was fent to the

Houfe ofCommons, toacquaint them, That the
Lords have appointed to proceed in the Caufe
againft Benyon To-morrow.
4 The Houfe of Commons return Anfwer,
That they will fend a Committee of their

Houfe, to manage their Evidence againft Benyon,

To-morrow.
4 6 April, 1 642 . The Committee of the Houfe
of Commons being come to manage the Evi-
dence againft him, had the Articles read, &V.
and the Trial proceeded.

'5 July, 1642. Sir Robert Gurney, Lord-
Mayor, was Impeached at a Conference, and
brought to the Bar, and heard the Articles

read, had Council allowed him, and was or-

dered to Anfwer on Friday next.
4

8 July, He deliver'd in his Anfwer, which
was read, and the Caufe was ordered to be

heard on Monday next, and the Commons were

acquainted therewith by Meffage.
4

1 1 July, The Commons at a Conference de*

liver in a further Impeachment againft him, and

the Articles were read to him at the Bar, and

he defired Council, which was allowed, and he

had Time given him to anfwer till To-morrow
Seven-night.
4 T9 July, Sir Richard Gurney put in his An-
fwer; and the fame Day it was order'd, That
this Houfe will proceed againft him on Friday

next, on both the Impeachments ; and the

Houfe of Commons are then to produce all

their Proofs to prove the faid Impeachments

:

And a Meffage was fent to the Commons to ac-

quaint them with the faid Order.
4 22 July, The Committee of Commons being

come to manage the Evidence, the Trial was
proceeded in.

4
17 July, 1645. The Earl of Stamford defi-

-ring Time to put in his Anfwer to the Im-

peachment of the Houfe of Commons againft

him, it was Ordered, he put in his Anfwer on
Monday next.
4 21 July, The Earl of Stamford delivered in

his Anfwer ; which was read, and ordered to

be heard at the Bar on Friday next ; and the

Commons were acquainted therewith by Mef-

fage.
4
25 July, A Meffage from the Commons to

defire another Day for hearing of the Caufe of

the Earl of Stamford's, Impeachment, becaufe

they cannot be ready this Day.
4 Eodem Die, A Meffage to the Commons, That

they have appointed Monday next; and in re-

gard it concerns his Lordfhip fo.much, their

Lordfhips have appointed fo fhort a Day.
4 16 July, 164.5. A Meffage from the Com-

mons, to defire a further Day, in regard their

Witneffes cannot be ready.
4 28 July, 164.5. Ordered, That the Earl of

Stamford's Bufinefs fhall be heard the firft Tuef-

day after Michaelmas.
4 30 Septemb. The Claufe of the Earl of Stam-

ford, upon the Impeachment of the Houfe of

Commons, was heard, a Committee of the

Commons managing the Evidence againft him.

* 21 Decemb. 1680. Edward Seymour, Efq; was

impeached of High Crimes, 13c. the Articles

were brought up againft him ; he had the Arti-

cles read to him, and ordered to anfwer.

* 23 Decemb. He delivered in his Anfwer.

'3>
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3 . January, Mr. Seymour petitions for a fpeedy

Trial : Whereupon a Meffage was fent to the

Houfe of Commons, That the Houfe finding

no Iffue join'd by Replication from the Houfe

of Commons, thought fit to give them Notice

thereof.

* S. January, Order'd, That Saturday the Fif-

teenth is appointed for the Trial of Mr. Sey-

mour.

Upon Confederation of the Precedents above

-

nentioncd, it is Order'd by the Lords Spiritual

md Temporal in Parliament affembled, That the

Lords Committees appointed to confider of the

Manner of Proceedings on Impeachments, do

A Meffage was fent to the Houfe of Commons
jy Sir Richard Holford and Mr. Gery, to acquaint

hem, ' That in Anfwer to the Meffage of the

Houfe of Commons, of the Fourth Inftant, the

Lords fay, by their Meffage fent on the Third,

wherein they declare themielves ready to proceed

to the Trial of any of the Impeach'd Lords,

whom the Commons mould be firft ready to

begin with, They have given a full Proof of

their Willingnefs to comply with the Commons
in any thing which may appear reafonable, in

order to the fpeedy determining of the Im-
peachments now depending : And therefore, as

the Lords conceive the Commons had no Oc-
cafion to begin any Difpute on that Head, fo

their Lordfhips are careful to decline entering

into a Controverfy which feems to them to be

of no Ufe at prefent.

4 The Lords think themfelves obliged to affert

their undoubted Right to appoint a Day for the

Trial of any Impeachment depending before

them, if they fee good Caufe for it, without

any previous Signification from the Commons
of their being ready to proceed ; which Right

i
is warranted by many Precedents, as well as

confonant to Juftice and Reafon •, and their

Lordfhips, according to the Example of their

Anceftors, will always ufe that Right with a

Regard to the equal and impartial Adminiftra-

tion of juftice, and with a due Care to pre-

vent unreafonable Delays.
' This being the Cafe, the Lords cannot but

wonder, that theCommons, without any Foun-

dation for it, mould make ufe of Expreffions

which, as their Lordfhips conceive, have never

been ufed before by one Houfe of Parliament

to another, and which, if the like were re-

turn'd, muff, neceffarily deftroy all good Cor-

refpondence between the two Houfes.
' The laft Part of the- Commons Meffage bet-

ing in effect a Repetition only of their former,

of the Thirty-firft of May, to which the Lords

have already returned a full Anfwer, their Lord-
fhips think it not requifite to fay more, than

That they cannot apprehend with what Colour

meet on Monday next, at Ten a-Clock in the
Forenoon, to draw an Anfwer to be fent to the
Houfe of Commons, to their Meffage receiv'd

the Fifth Inftant.

Die Luna 9 Ju 1701

The Earl of Stamford reported from the Lord
Committees (appointed to confider of the Man-
ner of Proceedings on Impeachments) what was
drawn by them, to be fent to the Commons, in

Anfwer to their Meffage of the Fifth Inftant ;

which was read, amended, and agreed to, as fol-

lows ; VIZ.

A Meffage was brought from the Houfe of
Commons by Mr. Harcourt, and others, (on the

Tenth of June) to acquaint this Houfe, * That
the Commons, in hopes of avoiding all Inter-

ruptions and Delays in proceeding againft the

Impeach'd Lords, and the many Inconvenien-

cies which might arife thereby, having pro-

pofed to your Lordfhips, at a Conference, that

a Committee of both HOufes might be nomi-
nated^ to confider of the moft proper Ways and
Methods of Proceedings on Impeachments,
think they might have juftly expedited your
Lordfhips Compliance with their faid Propofi-

tion, inftead of your Lordfhips Anfwer to their

Meffage of the Fourth Inftant, which they

Yefterday receiv'd : In which' Anfwer of your
Lordfhips, tho' many Matters Of great Excep-
tion are contain'd, a fuitable Reply whereunto
would inevitably deftroy all good Correfpon-

dence between the two Floufes ; yet the Com-
mons, from an earneft Defire inviolably to pre-

ferve the fame, as well as give the moft con-

vincing Proof of their Moderation, and tofhew
their Readinefs to bring the Impeach'd Lords
to fpeedy Juftice, at prefent infift only on their

Propofitionj for a Committee of both Houfes

to fettle and adjuft the neceffary Preliminaries

to the Trials ; particularly, Whether the Im-
peach'd Lords mail appear on their Trials at

your Lordfhips Bar, as Criminals ? Whether,
being under Accufations of the fame Crimes,

they are to fit as Judges on each other's Trial

for thofe Crimes, or can vote in their own Ca-

fes, as we find, from your Lordfhips Journals

fince their being impeach'd, they have been ad-

mitted fo to do? Which Matters, and fome

others, being neceffary to be adjufted, theCom-
mons cannot but infift on a Committee Of both

Houfes to be appointed for that Purpofe ; their

departing from which would be giving up the

Rights of the Commons of England, known by

unqueftionable Precedents, and the Ufages of
Parliaments,- and making all Impeachments, the

greateft Bulwark of the Laws and Liberties of

England, impracticable for the future.

their calling upon the Houfe of Commons to

fend up Articles againft Two Lords, whom the Commons have fo long fince impeach'd in general

Terms, can be faid to tend to the Delay of Juftice i And therefore, as the Lords think the Com-
mons ought to have forborn that Reflection, fo their Lordfhips, in faying no more upon the oc-

cafion of this Meffage of the Commons, think they have given a convincing Proof oftheir Mo-
deration, and of their fincere Defire of preferving a good Correfpondence between the two
Houfes, which is fo neceffary for the Publick Security, as well as doing Right upon the Impeach-
ments.

13
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The Earl of Stamford alfo reported from the «

Lords Committees appointed to confider of the «

Manner of Proceedings on Impeachments, what *

Precedents they have found in pursuance of the

Order of the Seventh Inftant •, which are as fol- «

iow ; viz. *

* 21. May, 1 614, A Meffage from the Com- '

* mons, to defire a, Conference upon the Point of *

* Impofitions. *

* 24. May, the Question being propofed, Whe- «

* ther thiiHoufe fhall meet with the Lower. Houfe, «

* and give them,Hearing, touching the Point of <

* Impofitions : The greater Number of the Lords «

' anfwered, Not Content. *

* 26. May, a Meffage to the Commons, That «

* the Lords are, and always will be, ready and '

' willing to hold loving and mutual Correfpon- *

* dence with. them; but their Lordihips having «

* entered into a grave and ferious Consideration,

« as well of, the Matter it felf, as of divers inci- «

* dent and neceffary Circumftances, do not think «

* it convenient to ^nter into any Conference of this «

' Caufe, concerning the Point of Impofitions, at «

' this Time. *

* 1. February, 1666, a Meffage from the Com- «

* mons, to defire a Conference touching the Man- <

* ner of Proceedings upon the Impeachment a- «

' gajnft the Lord Vifcount Mordaunt. '

4 The Lords anfwer, That they will fend An- <

* fwer by Meffengers of their own.
4 Then a Committe was appointedto confider,

' whether ever the Commons defired any Con- '

* ferences concerning the Manner of Proceedings
' upon Judicature before their Lordihips.

* 4. February, 1666, after Report of the Con-
' ference fo had, the Lords refolved to let the

* Commons know at a Conference, That they are

' refolved, that their former Anfwer given them
* the Eight and twentieth of January, and con-
4 firmed the One and thirtieth of the fam&Month,
4

fhall Hand.
-•* 31. January, Which Anfwer was, That they

c judge it a Right inherent in every Court, to or-

* der and direct fuch Circumftances and Matters
* of Form, that.can have nolnfiuence to the Pre-
4 judice of Juftice, in fuch Way as they fhall

* judge fit, where the fame are not fettled other-
* wife by any pofitive Rule.

-* 4. February, pofl Meridiem, A Conference was
* accordingly had at the Defire of the Lords.

* 5. February, A Meffage from the Commons
* to defire a Ffee Conference upon the Subject-
4 matter of the laft Conference.

c The Anfwer returned was, That the Lords
* have already ftated the Manner of Proceedings
' in the Impeachment of the Lord Mordaunt, and
* have declared it in their laft Conference ; and in

* that Conference gave the Houfe of Commons
* Notice, That they were ready to proceed this
4 Morning in that Bufinefs.

* They adhere to their former Refolution, and
* are ready to proceed in the Trial.

* 6. February, A Meffage from the Commons,
4 to deiire a Conference upon the laft-mentioned
' Anfwer.

* 7. February, The Lords gaye the Conference
' defired ,; whereat the Commons acquainted their

* Lordihips, That Conference^ and Free Conferen-
* ces, when defired, are effential to the Proceed-
4 ings of Parliament, the only Means to preferve

* the good Correfpondence between the Two

Houfes-, and the Denial thereof, deftructive td

the Proceedings of Parliament, and unprecel
dented.
1 Eodem Die, a Free Conference was had at th<

Defire of the Lords, concerning the Subject

Matter of the laft Conference -, whereat the

Managers were to let the Commons know.
That their Lordihips defire not this Conference

in reference to the Free Conference lately defired

by them, but in relation to the Affertion of the

Commons in their laft Conference, which then

Lordfhips can no way allow ; and therefore

commanded the Lords that are to manage this

Free Conference, as to juftify the Proceedings,

of their Lordfhips, fo to make it appear to the

Commons, that what they have done is neither

deftructive to the Proceedings of Parliament,

nor unprecedented.

* if].May, 1694, The Lordsdid not agree to a

Conference defired by the Commons on theOne
and twentieth, becaufe it was defired upon the

Anfwer fent by the Lords of the Seventeenth

Inftant, wherein the wholeMatter concerns the

Judicature of the Lords, on which they can

admit no Debate, nor grant any Conference

:

But theLords agree to a Conference defired con-

cerning the Privileges of the Commons, always

provided nothing be offered thereat that may
concern their Lordihips Judicature.

* 6. May, 1679, A Meffage to the Commons,
to acquaint them, That the Lords have appoint-

ed to try the Five Lords on the Thirteenth In-
1 ftant.

« 8. May, pji Meridiem, A Meffage from the

Commons, to defire a Conference concerning
; the Matter of their Lordihips Meffage concern-

ing the Trial of theLords in the Tower; and a
; Conference was had thereupon.

* At the Conference the Commons propofed to

! have a Committee of both Houfes nominated,
; to confider the proper Ways of Proceedings up-

' on Impeachment ; and, upon the Queftion, it

' was carried, Not to agree with the Commons
' in this Propofal.

* 9. May, A Meffage to the Commons for a

c Free Conference of the Subject-Matter of the

* laft Conference, which was had ; and at the

* Conference theLords told the Commons, That
* they did not agree to the nominating a Commit-
* tee of both Houfes, becaufe they do not think

* it conformable to the Rules and Orders of Pro-

« ceedings of this Court, which is, and muft be,

' tender in Matters relating to Judicature.

* 10. May, A Meffage from the Commons for

* a Conference, &c. which was had •, and the

' Commons told theLords, That Things ftand-

* ing thus, they cannot proceed to the Trials oi

* theLords, before the Method of Proceedings
4 be adjufted between the Two Houfes.

4 xi. May, A Meffage to the Commons for a

4 Conference, &c. which was had; and the

4 Lords alfo afked the Commons, What were the

4 Methods of Proceedings they would confer a-

4 bout? The Commons anfwer, They had noDi-
4 reclions from their Houfe concerning the fame.

' A Meffage from the Commons for a Free

4 Conference, which was had •, and upon the Re.

4 port of it, the Lords appointed a Committee
4 to meet with a Committee of the Houfe
4 Commons, to confider of Propofitions andCir
4 cumftances, in reference to the Trials of thi

4 Fivi
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Five Lords in the Tower ; and a MefTage fent to

the Commons to let them know it.

4 12 May, A Report from the Committee of
4 both Houfes, That (inter alia) the Commons
4 propole a longer Day for the Trial of the

' Lords ; whereupon the Lords order'd their

4 Trials to be put oif till further Order.

* 16 May, The Lords appointed a Day for

« the Trial of the Five Lords.

* 19 May, The Commons tell the Lords, That
* when the Methods of Proceedings are adjufted,

' their Houfe will be ready to proceed upon the.

* Trial of the Earl of Dauby, againft whom they

« already demanded Judgment, and afterwards

* to the Trial of the Five Lords ; and propofed

* feveral Difficulties, in refpeel of the Bifhops

4 being prefent at the Trial of the Earl ofDan-
* by. They fay further, that the Lords feem to

4 lay the Stop at the Commons Door, by na-

4 ming a Day ; which they conceive ought not
4 to have been appointed before the Methods
4 be confidered ; that the Lords may as well

4 make the Judges Part of their Court, as the

4 Bifhops, in this Point. The Commons will

4 o-ive no Difturbance to the ancient Judicature,

4 and they conceive they have a Right to know
4 before what Court they fhall appear.

4 20 May, Upon Debate of the Report from
1 the Committee of both Houfes, the Lords ap-
4 point a Day for the Trial of the Five Lords.

4 22 May, The Lords fent a Meffage to the

* Houfe of Commons to acquaint them, That

f
the Lords have appointed a Day for the Trial

' of the Five Lords.

Then it being moved to have a Conference
with the Commons, to let them know, That
the Lords do not agree to a Committee of both
Houfes, in relation to the Trials of the Impeached
Lords, and Debate thereupon. The Queftion
was put, Whether a Committee of this Houfe
mall be appointed to meet with a Committee of
the Houfe of Commons, in relation to the Pro-
ceedings upon the Impeachments ?

It was refolved in the Negative.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament aflembled, that the Lords
Committees appointed to confider of the Man-
ner of Proceedings on Impeachments, do meet
To-morrow at ten of the Clock in the Forenoon,
and draw Reafons to be given at a Conference
with the Houfe of Commons, Why their Lord-
fhips cannot agree, that a Committee of both
Houfes be nominated to confider of the Methods
of Proceedings on Impeachments.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament aflembled, that Friday the

Thirteenth Day of this Inftant June, is hereby
appointed for the Trial of John Lord Sommers
in Weftminjler-Hatt, upon the Articles brought up
againft him by the Houfe of Commons^ where-

by he ftands charged with feveral High Crimes
and Mifdemeanors.

A Meffage was fent to the Houfe of Commons
by Sir Richard Holford and Mr. Gery, to let the

Commons know, 4 That the Lords have appoint-
c ed Friday next for the Trial of John Lord Som-
4 mers, upon the Impeachment againft him.

A Meffage was brought from the Houfe of

Commons, by Mr. Harcourt and others (the nth
of June) to acquaint this Houfe, * That the

' Commons on Monday laft received a Meffage
* from your Lordfhips, that your Lordfhips had
* appointed the Trial of John Lord Sommers up-

on Friday next, upon their Impeachment againft him: In which theyobferve, your Lordfhips have

not nominated any Place for his Trial, tho' your Lordfhips thought fit to make that Matter, on

the laft Impeachment for Mifdemeanors, the Subject of a long Debate.
6 And they cannot but take Notice, That your Lordfhips have taken as long a Time to give

your Anfwer to the common Defire of a Committee of both Houfes delivered at a Conference on

Friday laft, as you are pleafed to allow the Commons to have of a Day appointed by your Lord-

fhips for the faid Trial.

\ Your Lordfhips appointing fo fhort a Day, efpecially whilft the Propofition made to your Lord-

fhips for a Committee of both Houfes was undetermin'd, the Commons take to be fuch a Hard-

ftiip to them, and fuch an Indulgence to the Perfon accufed, as is not to be parallel'd in any Par-

liamentary Proceeding.
4 The Commons muft likewife acquaint your Lordfhips, that their Experience of the Interruption

of a former Trial on an Impeachment for Mifdemeanor, for want of fettling the Preliminaries

between the Two Houfes, obliges them to infift on a Committee of both Houfes, for preventing

the like Interruption..
c And they conceive, 'twould be very prepofterous for them to enter upon the Trials of any of

thofe Lords, till your Lordfhips difcover fome Inclination to make the Proceeding thereupon

practicable •, and therefore they think they have Reafon to infift upon another Day to be appoint-

ed for the Trial of the Lord Sommers. And the Commons doubt not but to fatisfy your Lord-

fhips, at a Free Conference, of the Neceflity of having a Committee of both Houfes, before they

can proceed upon the faid Trial.

Die Martis io° Junij, 1701.

The Earl of Stamford reported from the Lords
Committees (appointed to confider of the Man-
ner of Proceedings on Impeachments) the Rea-
fons drawn by them, to be given to the Houfe of
Commons, at a Conference upon the Subiect-

Vol. V.

Matter of the laft Conference : Which Report-

was read, and agreed to, as follows ; viz.

'The Lords have defired this Conference, up-

' on occafion of the laft Conference, in order to

' preferve a good Corrofpondence with the

' Houfe of Commons, which they fhall always

' endeavour. As to the late Meffages between

A a a 2 * the
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the Two Houfes, their Lordfliips are well af-

fured, that on their Part, nothing has paffed,

but what was agreeable to the Methods of

Parliament, and proper to preferve that good
Understanding between both Houfes, which is

neceffary for the carrying on of the Publick

Bufmefs.
' As to the Propofal of the Commons, That

a Committee of both Houfes mould be ap-

pointed, to confider of the Ways and Methods

of Proceeding on Impeachments, their Lord-

fliips cannot agree to it

:

I. * Becaufe they do not find that ever fuch a

Committee was appointed, on occafion of Im-

peachments for Mifdemeanors ; and their Lord-

fliips think themfelves obliged to be extremely

cautious in admitting any thing new, in Mat-

ters relating to Judicature.

II. 'That although a Committee of this Nature

was agreed to, upon the Impeachments of the

Earl of Danby, and the five Popifh Lords, for

High-Treafon, yet it was upon occafion of fe-

veral confiderable Queftions and Difficulties

which did then arife •, and their Lordfliips do

not find, that the Succefs in that Inftance was

fuch as fhould encourage thepurfuing the fame

Methods again, though in the like Cafe
; the

Lords obferving, that after much Time fpent

at that Committee, the Difputes were fo far

from being there adjufted, that they occafioned

the abrupt Conclufion of a Seffion of Parlia-

ment.

III. ' Their Lordfliips are of Opinion, That

the Lord Steward reported, that the Lords had
been at the Conference, and delivered their Rea -

fons as ordered.

Die Mercurii 1 i ° Junii.

The Mefiage received Yefterday from the
Houfe of Commons was read j and after De-
bate of the feveral Particulars contained in it

this Queftion was, propofed ;

That no Lord of Parliament, Impeached of
High Crimes and Mifdemeanors, and comino- to
his Trial, fliail, upon his Trial, be without 1he
Bar ?

Then the previous Queftion was put, Whe-
ther this Queftion fhall be now put ?

It was refolved in the Affirmative.

Then the main Queftion was put,

That no Lord of Parliament, Impeached of
High Crimes and Mifdemeanors, and coming to
his Trial, fhall, upon his Trial, be without the

Bar?

It was refolved in the Affirmative, Nemine
Contradicente.

Refolved, By the Lords Spiritual and Tempo-
ral in Parliament affembled, Nemine Contradicente,

That no Lord of Parliament, Impeached of High
Crimes and Mifdemeanors, and coming to his

Trial, fhall, upon his Trial, be without the Bar.

Then after further Debate, this Queftion was
propofed,

That no Lord of Parliament, Impeached of
High Crimes and Mifdemeanors, can be preclu-

the Methods of Proceedings on Impeachments ded from Voting, on any Occafion, except in

for Mifdemeanors, are fo well fettled by the his own Trial ?

Ufage of Parliament, that they do not forefee

any Difficulties likely to happen, at leaft none

have been yet ftated to them •, and all the Pre-

liminaries in the Cafe of Stephen Gondet, and

others (which was the laft Inftance of Impeach-

ments for Mifdemeanors) were eafily fettled

and agreed to, without any fuch Committee.

IV. ' The Lords cannot but obferve, that this

Propofal of the Commons comes fo very late,

that their Lordfliips can expect no other Fruit

of fuch a Committee, but the preventing of the

Trials during this Seffion.

' The Lords affure the Commons, that in cafe

Then the previous Queftion was put, Whether
this Queftion fhall be now put ?

It was refolved in the Affirmative.

Then the main Queftion was put,

That no Lord or Parliament, Impeached of

High Crimes and Mifdemeanors, can be preclu-

ded from Voting, on any Occafion, except in

his own Trial?

It was refolved in the Affirmative.

Refolved by the Lords Spiritual and Tempo-
ral in Parliament affembled, That no Lord of!

Parliament, Impeached of High Crimes and

Mifdemeanors, can be precluded from Voting,

any Difficulties fhall arife in the Progrefs of on any Occafion, except in his own Trial
6 thefe Trials (which their Lordfhips do not
4 forefee) they will be ready to comply with
* the Commons in removing them, as far as Ju-
' ftice and the Ufage of Parliament will admit.

A Mefiage was fent to the Houfe of Commons
by Sir Richard Holfordznd Mr. Gery, to defire a

prefent Conference in the Painted Chamber, upon

the Subjeft-Matter of the laft Conference.

A Meffage was brought from the Houfe of

Commons by Mr. Harcourt, and others. See Page

361.
Ordered, That the Mefiage received this Day

from the Houfe of Commons, fhall be confidered

To-morrow at twelve a-Clock.

The Meffengers fent to the Houfe of Com-
mons return Anfwer, That the Commons will

give a Conference as defired.

Then the Commons being come to the Con-

ference, the Managers Names of the laft Confe-

rence were read, and the Houfe adjourn'd during

Pleafure. and the Lords went to the Conference;

which beins ended, the Houfe was refunded, and

It is ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, that the Commit-
tee appointed to confider of the Method of Pro-

ceedings on Impeachments,do meet Tc-morrowat
Ten of the Clock in the Forenoon, and do draw
an Anfwer to the Mefiage received Yefterday

from the Houfe of Commons upon the Refolu-

tions of the Houfe this Day, and that the Com-
mittee do affert in their Anfwer, That by the

journals of this Houfe, it doth not appear the

Lords Impeached have Voted, as is inferred in

the Commons Mefiage.

A Meffage was brought from the Houfe of

Commons by Mr. Harcourt, and others. See

Page 3 6i.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Debate

which hath arofe upon the Common Mefiage

received this Day, be adjourned to lo-mor-
row Eleven a-Clock, and no other Buunefs

to intervene, and all the Lords kimmoned to at-

tend.

Die



Pari. Lord Sommers, and Lora'Hallifax. 3 6S
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The Earl of Stamford reported from the Lords

Committees appointed \o confider of the Man-

ner of Proceedings on Impeachments, what
was drawn by them in Anfwer to a Meflage
from the Houfe of Commons of the Tenth In-

ftant ; which was read and agreed unto, as

follows :

A Meflage was fentto the Houfe of Commons
by Dr. Newton and Mr. Gery, to acquaint
4 them, That in Anfvver to the Meflage from
4 the Houfe of Commons of the Tenth In-

' flant, the Lords lay, That although they take

' it to be Unparliamentary in many Parti-
4 culars, yet to fliew their real Defire of avoid-
* ing Difputes, and removing all Pretence of
* delaying the Trials of the Impeached Lords,
4 they will only take notice of that Part of their

1 Meflage, wherein the Commons propofe
* fome Things as Difficulties, in refpect of the

Trials •, which Matters relating wholly to

their Judicature, and to their Rights and Pri-

vileges as Peers, they think fit to acquaint

the Commons with the following Refolutions

of the Houfe of Lords :

4
I. That no Lord of Parliament, Impeached

of High Crimes and Mifdemeanors, and coming to

his Trial, [hall, upon his Trial, be without the

Bar.
4

II. That no Lord of Parliament , Impeached of

High Crimes and Mifdemeanors, can be precluded

from Voting on any Occafwn, except in his own
Trial.

\ Their Lordfhips further take notice of a

Miftake in point of Fact alledged in the Mef-
fage of the Commons ; it no way appearing

upon their Journals, that the Lords Impeach-
ed have Voted in their Cafe.

* The Lords being well aflured, that all the

Steps that have been taken by them, in relati-

on to thefe Impeachments, are warranted by
the Practice of their Anceftors, and the U-
fage of Parliament, have Reafon to expect the

Trials fhould proceed without Delay.

A Meflage was brought from the Houfe of
Commons by Mr. St. John, and others (the 13th

of June) to acquaint this Houfe, ' That the
' Houfe of Commons find greater Reafons to
* infift upon their Propofal of a Committee of
' both Houfes, from the two Meffages received
' Yefterday from your Lordfhips; for their Am-
' biguity and Uncertainty do fhew the Methods
' of former Parliaments to be the moft proper
* Way for Difpatch of Bufinefs.

4 The Commons have been obliged to employ
4 that Time in confidering and anfwering your
' Lordfhips Meffages, which otherwife would
4 have been fpent in preparing for the Lord Som-
4 mer??. Trial ; fo that the Delay mud be charged
4 where the Occafion arifeth. And the Commons
' having defired a Committee of both Houfes, to

' adjuft the Preliminaries of the Trials, cannot
4 but think it ftrange your Lordfhips fhould come
' to Refolutions upon two of thofe Points, while
' the Propofal of the Houfe of Commons is un-
4 der Debate at Conferences between the Two
4 Houfes ; the Commons having other DifE-
4

culties to propofe, which concern them as Pro-
* fecutors, and all future Impeachments.

* And though the Commons leave the Subject:
4 ofyourLordfhips Refolutions, with other things,
4 to be debated at a Committee of both Houfes ;

4 yet they cannot but obferve, that your Lordfhips
4 Second Refolution is no direct Anfwer to the
4 Commons Propofal, which was, Whether Peers
4 Impeached of the fame Crimes, fhall Vote for
4 each other upon their Trial for the fame
4 Crimes: And the Commons cannot believe thar.

4 any fuch Rule can be laid down in plain
4 Words, where there is a due Regard to Juftice.

And as to what your Lordfhips obferve,

That there is a Miftake in Point of Fact, alledged by the Commons, this Houfe may take Notice

of the Caution ufed by your Lordfhips, in wording that Part ofyour Meflage ; for they know your

Lordfhips are too well acquainted with the Truth of the Fact, to affirm, that the Impeached
Lords did not vote in their own Cafes : And though the appearing or not appearing upon your

Lordfhips Journal, does not make it more or lefs agreeable to the Rules of Juftice, yet the Com-
mons cannot but add this further Obfervation from your Lordfhips Journal, That the Impeached
Lords Prefence is not only recorded when thofe Votes pafled, but they alfo find fome of them
appointed of Committees for preparing and drawing up the Meffages and Anfwers to the Houfe
of Commons; which they do not think has been the beft Expedient for preferving a good Cor-

refpondence between the Two Houfes, or adjufting what will be neceflary upon thefe Trials

And therefore the Commons cannot think it agreeable to the Rules of Parliament, for them to

appear at a Trial, till all neceflary Preliminaries arefirft fettled with your Lordfhips.

A Meflage was brought from the Floufe of

jommons by Mr. Granvill and others, to defire

Free Conference with this Houfe, upon the

lbject- Matter of the laft Conference.

The Commons were called in, and told, That
i e Lords will return an Anfwer by Meffengers
< their own.
It is ordered by the Lords Spiritual and Tem-

1 ral in Parliament aflembled, That John Lord
^miners fhall be tried in Weftminfter-Hall, upon the
articles of Impeachment againft him, on Tuef-

^ the 17th Day of this Inftant June, at Ten of
*: Clock in the Forenoon.

Ordered, That the Committee appointed to

confider of the Manner of Proceeding upon Im-

peachments, do meet prefently, and draw an An-
fwer to the Meflage received Yefterday from the

Houfe of Commons.
The Earl of Stamfordreported from the Lords

Committees, appointed to confider of the Man-
ner of Proceedings on Impeachments, what is

drawn by them to be fent to tie Houfe of Com-
mons, in Anfwer to their Mefla_,e of the Eleventh

Inftant-, which was read and agreed to, as fol-

lows;
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A Meffage was fent to the Houfe of Commons

by Dr. Newton and Mr. Gery, to acquaint them,
4 That in Anfwer to the Meffage of the Houfe
' of Commons Yefterday, the Lords fay, That
4

they cannot give a greater Evidence of their

* fincere and hearty Defires of avoiding all

* Differences with the Houfe of Commons, and
* proceeding on the Trials of the Impeachments,
* than by not taking Notice of the feveral juft

' Exceptions to which that Meffage is liable,

* both as to the Matter and Expreffions.

4 The Lords have nothing further from their

4 Thoughts, than the going about to do any
4 thing which might have the leaft Appearance
4 of Hardfhip in relation to the Commons.

.

* But the Anfwer of the Lord Sommers to the

4 Articles exhibited againft him, having been

* fent down to the Commons on the Four and
* twentieth of May laft; and they having by
c their Meffage of the One and thirtieth of
4 May, fignify'd to their Lordfhips their Inten-

4 tion of beginning with the Trial of his Im-
' peachment in the firft place:

4 The Lords confidering how far the Seffion

* is advanced, thought it reafonable to appoint

* the Thirteenth Inftant for the faid Trials-,

* their Lordlhips finding feveral Precedents of
4 appointing Trials on Impeachments within a

4 fhorter Time.
4 The Lords alfo think it incumbent upon

1 them to endeavour to difpatcli the Trials of

« all the Impeached Lords before the Rifing of
* the Parliament. This is what Juftice requires,

* and cannot be look'd upon as a Matter of In-

4 diligence. Neverthelefs, that the Commons
« may fee how defirous their Lordlhips are to

' comply with them in any thing which may be

« confident with Juftice, they have appointed

« the Trial of Impeachment againft John Lord
« Sommers, on Tuefday the Seventeenth Day of

< this Inftant June, at Ten of the Clock in the

« Forenoon, in the Houfe of Lords, which will

4 be then fitting in IVeftminfter-Hall.

A Meffage was fent to the Houfe of Commons
by Dr. Newton and Mr. Gery, to acquaint them,

That the Lords agree to a Free Conference, as

defired, and appoint the fame to be To-morrow

at One a-Clock m the Painted Chamber.

Die Veneris 13 Junij, 1701.

A Meffage was brought from the Houfe of
Commons by Mr. St. John and others. See Page

3 6 5-

The Meffengers were called in, and told, That
the Lords will fend an Anfwer to the Commons
Meffage, by Meffengers of their own.

The Commons being come to the Free Confe-

rence, the Managers Names were read ; then the

Houfe was adjourned during Pleafure, and the

Lords went to the Free Conference: Which be-

ing ended, the Houfe wasrefumed, and the Lord
Steward reported, That the Lords had attended

the Free Conference, as commanded; and that

Mr. Harcourt opened the Free Conference, and

argued againft the Reafons given by this Houfe
why they could not agree to a Committee of

both Houfes ; and that the Lord Haverfioam, in

Anfwer to fome Part of the Arguments of

Mr. Harcourt and Sir Bartholomew Shower, ufed

fome Expreffions, at which the Commons ta-

king Exceptions, abruptly broke up the Confe-
rence.

After Debate thereupon, a Meffage was fent

to the Houfe of Commons by Dr. Newton and
Mr. Gery, to acquaint them, that the Lords ha-

ving been informed by their Managers, that fome
Interruption happened at the Free Conference,

which their Lordftiips are concerned at, becaufe

they wifh that nothing fhould interrupt the pub-
lick Affairs, do defire the Commons would come
again prefently to the faid Free Conference,

which they do not doubt will prove the beft Ex-
pedient to prevent the Inconvenience of a Mif-
underftanding upon what has pafs'd.

The Meffengers fent to the Houfe of Com-
mons return Anfwer, that they have delivered

their Meffage to the Commons, as ordered ; and
that the Commons fay, they will return Anfwer
by Meffengers of their own.

A Meffage was brought from the Houfe of
Commons by Sir Chri/lopher Mufgrave and others,

to acquaint this Houfe, That the Commons defiring

to keep up a good Correfpondence withyour LordJbiM
do think it necejfary to acquaint your Lordjhips with

what has happened at the Free Conference.
4 One Thing there is, tho' I can't fpeak to it,

becaufe I am bound up by the Orders of the

Houfe ; yet it muft have fome Anfwer : That
is, as to the Lords voting in their own Cafe,

it requires an Anfwer, tho' I can't go into the

Debate of it. The Commons themfelves have

made this Precedent-, for in thefe Impeach-
ments they have allowed Men guilty of the

fame Crimes to Vote in their own Houfe -,

and therefore we have not made any Dif-

tinftion in our Houfe, that fome fhould Vote,

and fome not. The Lords have fo high an 0-

pinion of the Juftice of the Houfe of Com-
mons, that they hope Juftice fhall never be

made Life of as a Mafk for any Defign : And
therefore give me Leave to fay, (tho' I am not

to argue it) 'tis a plain Demonftration, that

the Commons think thefe Lords innocent:

And I think the Propofition is undeniable,

for there are feveral Lords in the fame Crimes,

in the fame Fadts, there is no Diftindfion •,

and the Commons leave fome of thefe Men at

the Head of Affairs, near the King's Perfon,

to do any Mifchief, if their Perfons were in-

clined to it, and Impeach others, when they

are both alike guilty, and concerned in the

fame Facts. This was a Thing I was in hopes

I fhould never have heard aflerted, when the

Beginning of it was from the Houfe of Com-
mons.

Thefe were the Words fpoken by John Lord Ha-

verfham ; and the Commons have ordered me to com-

municate this Refolution to your Lord/hips.

Refolved, That John Lord Haverfham be char- i

ged before the Lords, for the Words fpoken by thefaid-

Lord this Day at the Free Conference -, and that the\

Lords be defired to proceed in Juftice againft the fail

Lord Haverfham, and to infliil fitch Punifhmeni

upon thefaid Lord, asfo high an Offence againft tht\

Houfe of Commons doth deferve.

Ordered by the Lords Spiritual andTempora;
in Parliament affembled, That the Lords, wlic

were at the Free Conference, do meet prefently

at a Committee, and draw up what was offeree

at the Free Conference, and report to the Houft

To-morrow at Eleven a-Clock. m
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A Mefiage was brought from the Houfe of

Commons by Mr. Bruges and others, with the Ar-

ticles ofImpeachment againft Charles'Lord Haliifax,

and co acquaint this Houfe, That the Matter of

the Charge was contain'd in the Articles j arid

367
alfo, that he was commanded to pray rind demand,
That Charles Lord Haliifax do give fufficient Se-

curity to abide the Judgment of the Houfe of
Lords.

The Articles were read by the Clerk, as fol-

lows; viz.

Fh'e Answer of Charles herd HaMifax tv

the Articles Exhibited againft him by the

Knights, Citizens, and SurgeJ/es in Par-
liament afjembled, in Maintenance of their

Impeachment againfl the faid Lord Halii-

fax, for High Crimes and Mi/demeanors,

fuppos'd to be -committed by him.

TH E faid Lord Haliifax, favingto himfelf all

Advantages of Exceptions to the faid Arti-

cle*, and of not being prejudiced by any Words,
or want of Form $ and faVing to himfelf all Pri-

vileges and Rights belonging to him, as One of

the Peers of this Realm « for Anfwer to the faid

Articles, humbly faith,

I. To the Firft Article he faith, True it is,

that feveral Perfons did levy and maintain a def-

perate and bloody War and Rebellion in Ireland

againft their Majeftie's, and were by his Majefty's

Courage and Conduct, at the great Expense of

b\s Engli/h Subjects, fupprefs'd and reduced to their

Obedience, as in this Article is alledg'd. And
he further anfwereth and faith, He believes it to

be true, that on the Fourth of April, 1690, fuch

Vote or Refolve was made by the then Houfe of

Commons for that Purpofe, and fuch Aflurance

was given by his Maje'fty, and fuch Addreffes

were made by the Houfe of Commons in the Year

1690 and 1692, That no Grant fhould be made

of the Forfeited Lands in Ireland till there fhould

be another Opportunity of fettling that Matter

in Parliament, in fuch Manner as fhould be

thought moft expedient ; and fuch Anfwers were

and, till there fhould be another Opportunity of given thereunto as in this Article is and are fet

Articles exhibited by the Knights, Ci-

tizens, and Burgefjes in Parliament ajjem-

b!ed, in Maintenance of their Impeachment

a^ainjl Charles Lord Haliifax, of High

Crimes and Mijdemeanors.

YY Duty and Allegiance to his Majefty -and

his late Royal Conform, of ever bleffed Memory-,

traitoroully adhering to their Majefties Enemies,

did levy and maincain, within their Majefties

Realm of Ireland, a defperare and bloody War and

Rebellion againft their Majefties ; and were, by

his Majefty's Conduct and Courage, at the great

Expence of his Englifh Subjects, reduced to their

due Obedience to the Crown of England.

And whereas upon the Fourth Day of April,

m the Year of our Lord One thoufand Six hundred

and Ninety, 'twas refolv'd by the Commons of

England in Parliament affernbled, That a Bill

jihou'd be brought in, to attaint all Perfons guilty

hi Rebellion in Ireland or elfewhere, -againft their

Majefties King William and Queen Mary, and to

'pad and declare their Eftates to be Forfeited^

and to be Sold for the reducing of that Kingf

dom.
; 1

And whereas his Majefty, in his gracious

Speech to both Houfes of Parliament, did, upon

:he Fifth Day of January One thoufand Six hun-

Ired and Ninecy, affure them, That he would not

nake any Grants of the Forfeited Lands in Ire-

ettling that Matter in Parliament, in fuch Man
ler as fhould be thought moft expedient.

And whereas the Commons of England in Parl-

iament affernbled, by their humble Addrefs to his

jvlajefty, upon the Fourth Day of March, One
houfand Six hundred Ninety-two, did humbly
jefeech his Majefty, That (according to the Af-

jrance hisMajefly had been pleas'd to give them)

10 Grant might be made of the Forfeited Eftates

Ireland, till there fhould be an Opportunity

f fettling that Matter in Parliament, in fuch

/lanner as fhould be thought moft expedient

:

'0 which his Majefty was pleas'd to give a moft
racious Anfwer. Whereby, and by many other

Endeavours of the Commons in the following Sef-

ons of Parliament, it appears, That what has

nee been declar'd by Act of Parliament, was the

jntinued Senfe of the Commons of England',
v

hat it was highly reafonable, that the Forfeited

ftates of Rebels and Traitors in Ireland, fhould

: apply 'd in Eafe of his Majefty's faithful Sub-
fts of the Kingdom of England.

And whereas 'twas the apparent Duty of every

:hcer orMinifter of State, to have had fo much
egard to the R-folutions and Addrefs of the

oufe of Commons, to the Publick Good, and

forth, as by the faid feveral Votes, Refolves,

Speeches, Addreffes and Anfwers, to which the

faid Lord craves Leave, for more Certainty, to

refer himfelf, may appear.

That in the Years 1693, 1694, 1695, the Par-

liament of England did meet, and no Act was

pafs'd touching the Forfeited Eftates, tho' by c*-

ther Ways great Sums were rais'd for the carrying

on and defraying the Charges of the War in thofe

Years ; and his Majefty did after, as Rewards t©

feveral Perfons who had ferv'd him in Ireland and
elfewhere, grant to them forrie of the Forfeited

Eftates in Ireland, and the Grantees did enjoy the

fame.

And the faid Lord Haliifax further faith, That
his Majefty did never grant to him, or any in Truft

for him, or to his Ufe, any of the faid Forfeited

Lands; but of his Grace and Favour, and as a

Reward for his Faithful Services (which his Ma-
jefty was pleas'd to accept) did, by Letters Patents

under the Great Seal of England, bearing Date on
or about the Eleventh Day of May, 1697, grant

to Thomas Railton, Efq-, in Truft for the faid Lord
Haliifax, (who was then One of theCommiflioners

of the Treafury, Chancellor of the Exchequer, and
One of the Members of the Houfe of Commons,
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his Majefty's Honour, as to have diffuaded and

prevented (as much as in them lay) the procuring

tor patting any Grant or Grants of the faid For-

feited Eftates in Ireland ; yet Charles (now) Lord

Hallifax, then the Honourable Charles Montagu,

Efq; being a Member of the Honourable Houfe

of Commons, One of the Lords ofthe Treafury,

Chancellor ofthe Exchequer, and One of his Ma-

jefty's moft Honourable Privy-Council, hath,

fince the aforefaid Fourth Day of March, One

thoufand Six hundred Ninety-two, prefumed to

advife, pafs, or direct the paffing a Grant to

Thomas Railton, Efq; in Truft for himfelf, of

feveral Debts, Interefts, Sum and Sums of Mo-

ney, amounting in the whole to the Sum of Thir-

teen thoufand Pounds, or thereabout, due, ow-

ing, and which ought to have accrued to hisMa-

jefty, by reafon of Attainders, Outlawries, or

other Forfeitures of the refpeftive Perfons for

whom the fame were enter'd on Record ; where-

by he hath much contributed to the contracting

great Debts upon the Nation, the laying heavy

Taxes upon the People, hath highly reflected on

his Majefty's Honour, and fail'd in the Perform-

ance of his Truft and Duty.

II. Whereas by an Aft of Parliament, made in

the Eleventh and Twelfth Years of his Majefty's

Reign, entituled, An Acl for granting an Aid to

his Majefty by Sale of the Forfeited and other Eftates

and Interefts in Ireland, and by a Land-Tax in

England, for the feveral Purpofes therein mention'd>

'tis amongft other Things enafted, That all and

every Perfon or Perfons whatfoever, who had by

Vertue ofany Grant or Difpofition from his Ma-

jefty, or from his Majefty and the kfd Queen, re-

ceiv'd for his or their own Ufe or Benefit, any

Debt or Debts, or Sum or Sums whatfoever, due

from any Debt or Debtsof any Forfeiting Perfon,

"mention'd or defcrib'd in the faid Ad, or from

any Perfon or Perfons, fubjeft or liable to the

Payment of any Sum or Sums of Money- what-

foever, to any of the faid Forfeiting Perfons,fhou!d

be, and they are thereby declared to be refpeftive-

ly liable, and are required to repay every fuch

Debt or Debts, Sum or Sums of Money whatfo-

ever, fo by him, her or them refpeftively received,

into the Receipt of his Majefty's Exchequer in Ire-

iand, on or before the Four and twentieth Day of

Auguft, One thoufand Seven hundred.

And whereas the faid CharlesLord Hallifax had,

before the making of the aforefaid Aft, procured

for Thomas Railton, Efq ;
in Truft for himfelf, a

Grant of feveral Debts by Judgments and other-

wife, to feveraf of- the faid Forfeiting Perfons, a-

mounting to the Sum of Thirteen thoufand Pounds,

or thereabouts, forfeited to his Majefty by the

Attainder, Outlawries, or other Forfeitures of

the refpeftive Perfons to whom fuch Debts were

originally due ; and, by Vertue of the faidGrant,

the faid Lord Hallifax actually received to his own

Ufe the Sum of One thoufand Pounds, part of

the before-mentioned Sum of Thirteen thoufand

Pounds ; which faid Sum of One thoufand Pounds

he the faid Charles Lord Hallifax ought to have re-

paid before the faid Four and twentieth Day of

Auguft, One thoufand Seven hundred, into the

Receipt of his Majefty's Exchequer in Ireland, as

by

as in this Article is fet forth) feveral Debts, In-

terefts, Sum or Sums of Money, amounting in the

whole to the Sum of 1x546 Pounds, 17 Shillings

and 8 Pence, or thereabouts: Which Grant he
conceives, andisadvifed, his Majefty might then

lawfully make, and was lawful for him to accept,

without Breach of his Duty, or the Truft repofed

in him ; and denies, That he did afk for, or pro- 1

cure the faid Grant ; hut confeffeth, Fie accepted
the fame as a Mark of his Majefty's Grace and
Favour •, and faith, The faid Grant hath fince

been taken away by Act of Parliament j, and
faith, That the faid Grant, made to Thomas
Railton, is the fame which was mention'd, or iff I

tended, by the faid Article of Impeachment ; and I

although the Debts, therein mention'd to be grant-

ed, amount to 1 1546 Pounds, 17 Shillings and 8
j

Pence, and no more, yet the faid Grant it felf, at

the Time of making thereof, or at any Time
afterwards,, would not be valued at near the faid

Sums, becaufe a great pare of the faid Debts were
not recoverable ; and he hath nor made clear there-

of, as yet, above 400/. and humbly hopes the faid

Grant hath very little, if at all, contributed to

the contracting any Debts upon the Nation, or

laying heavy Taxes upon the People, or any ways
reflected upon his Majefty's Honour, or, that he

hath failed in the Performance of his' Truit or

Duty, as in the Article is fuggefted.

II. To the Second Article the fa id Lord Hallifax
'

faith, That he believes it to be true, that fuch Act

was made, and fuch Claufe therein as in this Ar-

ticle is mentioned ; and alfo in the faid Aft there :

is a further Claufe, That the Grantees from the

King of any of the Forfeited Eftates thereby re- •

filmed, fhould not be accountable for the Rents,

Iffues, and Profits of the fame, by them receiv'dj

before the Second Day of November, 1699, but'

might retain the fame to their own Ufes.

And the faid Lord Hallifax doth acknowledge,

That after the making thefaidGraht before-men-

tioned to the faid Thomas Railton, the Agents of

the faid Lord Hallifax did receive fome Monies,

not exceeding One thoufand Pounds (as he is in-

formed) out of the Rents and Profits of the For-

feited Eftate of the Earl of Clancarty, of which

no more than the abovefaid Sum did come clear

to him the faid Lord Hallifax; and no more, tol

his Knowledge or Belief, hath been received or;

recovered upon the aforefaid Grant. That the faid

Lord Hallifax gave Direction, after the faid AS
pafs'd, to his Agents in Ireland, to do, in relati-

on to the Money received, as fhould be advifec

by Council there •, by whom his Agents were ad

vifed (as they informed the faid Lord, and whicl

he believes to be true) that the faid Monies, be

ing received out of the Mean Profits which wer

remitted by that Act, were not' within the firft

mentioned Claufe in the faid Act : And therefor i

the faid Lord does believe, and admit, the fafri

were not paid into the Receipt of his
'
Majefty'

j

Exchequer in Ireland, nor ought to have been pai

into the- Exchequer, as he humbly infifts, and ;

advifed : And he doth deny, That the Non-pa)

ment of the faid Money into the faid Receipt

any Wrong to his Majefty or the Publick, c

any Mifapplication ; and in cafe the faid Mone

ought to have been paid into the faid R'eceipj

there are proper Methods and Remedies in
1

tlj

faid Act prefcribed, to compel the Payment
j

the fame.
'

III. 1
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w the faid Act he was requir'd tohavedone ; yet

he faid Charles Lord Hallifax did not repay the

aid Sum of One thoufand Pounds, as by the faid

\£t he was requir'd to do ; but has hitherto, in

ontempt of the Act, refus'd or neglected to re-

>aj the fame : Which Neglect or Refufal of him

he faid Charles, Lord Hallifax, to repay the faid

ium of One thoufand Pounds, is a manifeft

Wrong to his Majefty and the Publick, and a

vlifapplication of that Sum, to other Ufes and

Putfofes than by the Aft 'tis appropriated, and

ught to have been apply'd.

III. That the faid Charles, Lord Hallifax, being

Member of the Honourable Houfe of Commons,

)ne of the Commiffioners for executing the Office

f Lord-Treafurer of England, Chancellor of the

•xcbequer,and One of his Majefty's moft Honour-

ble Privy- Council, not contented with the ma-

y Employments and Places of Honour beftow'd

pon him by his Majefty, nor with the large and

xceffive Gains by him made, by the Incomes and

'rofits arifing from fuch Offices and Preferments,

id (in oppofition to what he well knew to be

ie true Intereft of England, and contrary to his

)ath as a Privy-Counfellor, and his Duty as a

ublick Minifter, at a Time when the Nation

'as engag'd in a tedious and expenfive War againft

ranee, for preferving the Baliance and Liberties

f Europe, and under fuch heavy Debts as, with-

ut laying unfupportable Taxes on the People,

ere impoffible to be fatisfied) Advife, Procure,

id Affent, not only to the paffing of divers

rants to others in England and Ireland, but did

Dtain and accept of feveral beneficial ones to, or

Truft for hi mfel f : Which faid Practices of him

,

ie faid Lord Hallifax, were a moft notorious A-

fe of his Majefty's Goodnefs, a great Breach of

s Truft, and a very high Vexation andOppreffi-

1 of his Majefty's other Subjects.

IV. Whereas by the Common-Law, and by

any Statutes and Ordinances of this Realm, it

ipears to have been the great Care of our An-
ftors, that the King's Forefts mould be pre-

•v'd, and in particular the Timber therein grow-

g, for the building and repairing of the Navy
oyal, which has ever been accounted (as it un-

lubtedly is) the great Security of this Realm :

nd whereas Charles Lord Hallifax was, in the

ear of our Lord One thoufand Six hundred

inetyfeven, One of the Commiffioners of the

reafury, Chancellor of the Exchequer, and of his

ajefty's Privy- Council, and oblig'd, as well by

peated Oaths, as by the Duty he ow'd to his Ma-
ty and his Country, to have advifed, confult-

• , and promoted fuch Matters and Things as

iould, or at lead were moft likely to, redound to

li Majefty's Honour and the Nation's Safety ;

U the faid Charles Lord Hallifax, not regarding

tp Laws and Ordinances of this Realm, nor his

Id Duty to his Majefty and the Publick, but

} rfuing his private Intereft, did, by Letters of
Ilivy-Seal, bearing Date on or about the Sixth

Ly of May, which was in the Year of our Lord
! Vol. V. One

III. To the Third Article he faith, He was a

Member of the Houfe of Commons, One of the

Commiffioners of his Majefty's Treafury, Chan-
cellor of the Exchequer, and Privy-Counfellor, as

in the Article is fet forth ; and ferv'd his Majefty

faithfully, as he hopes and believes, in thofe Sta-

tions, and was contented with the Employments
and Places of Honour beftow'd upon him, and
with the Incomes and Gains by him made by the

juft and lawful Fees and Profits of the fame, and
his Majefty gracioufly accepted of fuch his Servi-

ces ; and, as a Mark of his Royal Favour to him,

did make, for his Benefit, the Grant in the An-
fwer to the precedent Article, and the Grant in

the Anfwer to the fubfequent Article mention'd

;

which were all the profitable Grants he, or any
in Truft for him, ever had from his Majefty : And
the faid Lord Hallifax fays, He conceives, and is

advifed, that his accepting fuch Grants were not

any Abufe of his Majefty's Goodnefs, nor Breach

of the Truft repofed in him, nor were any of his

Majefty's Subjects thereby opprefs'd : And denies,

that he ever did, in oppofition to what he knew
to be the true Intereft of England, or contrary to

his Oath or Duty, at any time Advife, Procure,

or Afi'ent to the paffing of any Grant or Grants

to himfelf, or to any Perfon in Truft for him, or

to any other Perfon or Perfons whatfoever ; but

faith, He, as One of the Commiffioners of the

Treafury, in conjunction with the other Com-
miffioners, did fign feveral Warrants and Dock-
ets for fuch Grants as his Majefty was pleas'd to

direct to be pafs'd by them ; and which, he hum-
bly conceives and is advis'd, he was, by tht Du-
ty of his Place, oblig'd to do.

IV. To the Fourth Article he faith, He believes

it to be true, That our Anceftors did take great

care to preferve the King's Forefts, and the Tim-
ber therein growing, for the building and repair-

ing the Navy Royal, which the faid Lord doth

own hath ever been accounted (and as he believes

very rightly,) the great Security of the Realm :

And faith, True it is, he was in the Year 1697
One of the Com miffioners of the Treafury, Chan-

cellor of the Exchequer, and One of his Majefty's

Privy-Council, and did from time to time advife

and promote fuch Matters and Things as were

moft likely to redound to his Majefty's Honour,

and the Nation's Safety ; and denies, that he, at

any time, preferr'd his Private Intereft to that of

the Publick : But doth confefs and admit, that

his Majefty, by his Letters of Privy-Seal, dated

the Sixth of May, 1697, did, out of his Grace

and Favour defign'd to the faid Lord Hallifax,

grant unto Henry Segar, in the Article mention'd,

and which was in Truft for the faid Lord, the Sum
of 2000 /. per Annum, to be rais'd by the Fall of

fcrubb'd Beech, Birch, Holly, Hazle, Thorns, and

Orle, in theForeft of Dean, in the County of Glou-

B b b eefter.



370 170. Proceedingsag*E. ofPoxthx\d,E,ofOx£ord, 13W.II
One thoufand Six hundred Ninety-feven, ( the

Kingdom being thenengag'd in an expenfive War,
and the Debts of the Nation requiring the beftand

moll frugal Management) procure from his Ma-
jefty a Grant to Henry Segar, Gent, in Truft for

himfelf, of the Sum of Fourteen thoufand Pounds,

of fo much fcrubb'd Beech, Birch, Holly, Hazle,

Thorns, and Orle, as Ihould by Sale raife the

faid Sum of Fourteen thoufand Pounds, to be

fallen in his Majefty's Foreft of Dean, in the Coun-

ty of Gloucefier, within the fpace of Seven Years

time, from the Five and twentieth Day of De-

cember, One thoufand Six hundred Ninety-feven :

Under colour of which Grant, Beech of a much
greater Value, a great Number of Sapling-Oaks,

which might and would have been ferviceable to

the Realm, and alfo many Tons of the well-grown

Timber, fit for the prefentUfe of the Navy, have

been cut and fallen, and fold and difpofed of for

the Benefit of the faid Lord Hallifax.

V. Whereas there is not any thing that fo

much conduceth to his Majefty's and the Nation's

Honour and Safety, as the due Ordering and Ma-
naging of the King's Treafure, and the Publick

cefler, for the fpace of Seven Years, from th

25th of December, 1697, as by the faid Letters c

Privy-Seal, to which the faid Lord, for moreCej
tainty, referreth himfelf, may appear ; which Grar
was not, nor could be, prejudicial to any Timbe
growing in the faid Foreft ; and believes no Sap
ling-Oaks, or Timber, or Trees likely to beTirr,

ber, were cut down by colour of the faid Grant
and if any Abufe were in cutting the Wood, h
conceives he is not anfwerable for the fame, fuc

cutting not having been by his Direction, nor h
any ways concerning himfelf therein, the Settino

out and Cutting whereof did belong to his Ma
jefty's Surveyor-General, and other his Majefty 1

Officers, who (as the faid Lord hath been informY
and believes) faithfully difcharg'd their Truft i

.!

the Execution thereof, and took particular Car:

to preferve the Timber there.

V. To the Fifth Article the faid Lord Hallifd

anfwereth and faith, He believes it to be true

that the Ordering and Management of theKin»'

Treafure and publick Revenues conduceth ver
Revenues; for the Receiving and Iffuing forth of much to the Honour and Safety of his Majeft

and the Nation ; and, that there are feveral di

ftincl Officers with Salaries, for the better receiv

ing and iffuing forth of the fame, and that arJ

Checks upon each other, to prevent any Lofs tJ

his Majefty or the Publick : And the faid Lore

faith, True it is, he was One of the Commiffi
oners of the Treafury, when, by the Death
Sir Robert Howard, his Office of Writer of th

Tallies and Counter-Tallies, commonly call'd An
ditor of the Receipt of Exchquer, became vacant

and thereupon the then CornmifTioners of th

Treafury did grant the faid Office to Chriftophe

Montagu, then One of the CornmifTioners of Ex
cife, and Brother to the faid Lord ; which the fail

Lord does own and admit was done at his Defir

and Requeft ; but humbly infifteth, the fame wa
not granted contrary to the ancient Conftitution

rhich, the Wifdom and Policy of this Nation

has provided and appointed feveral and diftinct

Officers, with beneficial Salaries, in order that

they may be a Check to each other, and that no

Lofs may accrue to his Majefty or the Publick,

by the Corruption, Unfkilfulnefs, or Negligence

of any particular Officer ; Yet he, the faid Charles

Lord Hallifax, being one of the Lords of the Trea-

fury when by the Death of the Honourable Sir

Robert Howard the Office of the Auditor of the

Receipts, and Writer of the Tallies, became va-

cant, not regarding the ancient Conftitution and
approv'd Methods in ordering his Majefty's Trea-
fury, and the publick Revenues, did grant, or pro-

cure to be granted, to Chriftopher Montagu, Efq-,

the Brother of him, the faid Charles Lord Halli-

fax, and then One of the CornmifTioners of the

Excife, the faid Place and Office of Auditor of or approv'd Methods, in ordering his Majefty'

the Receipts, and Writer of the Tallies ; which
• faid Grant was fo made and procur'd by the faid

Lord Hallifax in Truft, as to the Profits there-

of, for himfelf: So that from and after the paffing

of the faid Grant, he, the faid Lord Hallifax, was

in effect at the fame Time one of the CornmifTi-

oners of the Treafury, Chancellor of the Exche-

quer, and Auditor of the Receipts, and Writer

of the Tallies, and enjoy'd the Profits of the faid

feveral Offices j which, by the Conftitution of
the Treafury, are manifeftly inconfiftent, and ne-

ver were, or ought to be, trufted in the famePer-

fon : The making and procuring of which faid

Grant by him, the faid Charles Lord Hallifax, as

aforefaid, was a manifeft Violation of the efta-

blifh'd Courfe and Conftitution of the Exchequer,

a Breach of his Truft, of evil Example, and
tending very much to the great Lofs and Preju-

dice of his Majefty and the Publick, by opening

a Way to all manner of corrupt Practices in the

future Management of the Revenues.

VI. Whereas

Treafury, or Publick Revenue : And faith, H
the faid Lord did procure the faid Office to b

granted to his Brother, intending in a fhorttim

after, by his Majefty's Permiffion, when his Ma
jefty's Affairs would permit thereof, to leave his

the faid Lord's, Employments and Places in th

Treafury, and to obtain a Surrender from his fain

Brother of the faid Office, and procure a Gran

thereof to himfelf j which he hopes, and humbl;

infifts, was lawful for him to do : And faith, Hi

faid Brother duly executed the faid Office till afj

ter the faid Lord had left, or laid down by hi

Majefty's Leave, his Places in the Treafury; am

then, and not before, his faid Brother furrender'. 1

the faid Office, and he, the faid Lord, obtain'd

Grant of the fame, as he conceives was lawful fo

him to do. In all which Proceedings nothing

was done by him, the faid Lord, as he is advis'd

in violation of the eftablifh'd Courfe and Confti

tution of the Exchequer, or to the Lofs or Pre;

judice of his Majefty, or the Publick : And faith

He does not know, or believe, that the fai

feveral Offices, as they were executed, were i

their Nature inconfiftent with one another

and is very fure his Majefty, or the Public^

were no ways prejudie'd by the Execution of th

fame.

VI. T
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VI. To the Sixth Article the faid Lord HalUfax

faith, That he believes, that in the Year 1689,
fuch Treaty, and Alliance, and Separate Article

were made between the Emperor of Germany and

the States General of the United- Provinces, (into

which his Majefly and the late Queen entered)

and fuch Ratifications thereof were made as in

this Article is mention'd ; and alfo faith, He
hath heard, and believes, that in the Year of our

Lord 1698 a Treaty was made to fuch Effect as

in this Article is mention'd •, and faith, He ne-

ver faw the faid Treaty, or heard the fame read,

or does as yet know the Articles or Agreement
it contains ; and denies, that he ever advis'd his

Majefty to enter into or make the faid Treaty,

or was ever confulted upon any Claufe or Arti-

cle thereof, or ever encourag'd or promoted the

fame. And the faid Lord faith, That, as he re-

members, Mr. Secretary Vernon did at one time

lend for him, and difcourfe with him and others

upon an Intimation that was given by a Letter

from the Earl di Portland, as he remembers, that

the French King was difpofed to commence a

Negotiation upon fome general Terms, that were
then mention'd, to prevent a War in cafe of the

King of Spain's Death, who was then reported

to be very ill ; and afterwards the faid Matter

was difcours'd between the Secretary, the then

Lord-Chancellor, and the faid Lord HalUfax, at

Tunbridge-Wells, when and where the faid Lord
HalUfax made feveral Objections to the fame ;

and denies, that he gave any Opinion to encou-

rage or promote the faid Treaty, or ever after-

wards was inform'd of any one Particular rela-

ting to it, or was ever Confulted or Advifed
upon any Claufe or Article of it, or was ever

after told or inform'd, that the faid Negotiation

or Treaty did go on or proceed •, and faith, That
not being advifed with, or any ways knowing of

the faid Treaty or Negotiation (except as afore-

faid) he could not diffuade or obftruct its taking

Effect •, and faith, As he cannot tell what the

Effects of the Treaty might have been, if the

faid Treaty had been obferv'd, fo he conceives

and infifteth, that he is not, nor ought to be an-

fwerable for the fame.

And having thus laid his- Cafe before your Lord-
fhips, he humbly faith, and infifteth upon it,

That he is Not Guilty of all or any the Mat-
ters by the faid Articles charg'd, or in them
fpecified, in Manner and Form, as the fame are

therein and thereby charg'd againft him.

IjOl

VI. Whereas a Treaty and Alliance between

Leopold the Emperor of Germany, and the States-

General of the United-Provinces, was made and

concluded in the Year of our Lord One thoufand

Six hundred Eighty- nine, upon the Confideration

of the Greatnefs of the Common Danger, which

then threaten'd all Chriflendom, from the Excef-

live Power of France, and the unconftant Faith

of the French in the Obfervance of Treaties ;

whereby it was agreed, That there fhould be,

and remain for ever, a Conftant, Perpetual, and

Inviolable Friendfhip and good Correfpondence

between his Imperial Majefty and the States-Gene-

ral, that each of them fhould be oblig'd to pro-

mote the other's Intereft, and, as much as in

them lay, prevent all Damages and Inconveni-

encies to each other.

And whereas certain Separate Articles were

alfo at or about that Time made and annex'd to

the aforefaid Treaty, whereby the States-General,

maturely confidering that France had openly de-

clar'd in feveral Courts, that (notwithftanding

the mod folemn Renunciation) they continued

their Pretenfion by Force of Arms to affert for

the Dauphin the Succeffion of the Spanifh Mo-
narchy, in cafe the King of Spain fhould die

without Iflue ; and alfo confidering what a Blow

their State would receive, and what Prejudice

might happen thereby to the Publick Affairs and

Quiet, did promife, That in cafe his faid Ca-

tholick Majefty fhould die without Iffue, they

would, with all their Force, aflift his faid Impe-

rial Majefty, or his Heirs, in taking the Succef-

fion of the Spanifh Monarchy, lawfully belonging

to that Houfe, together with its Kingdoms, Do-
minions, and Rights, and in their obtaining and

fecuring the quiet Poffeffion thereof, againft the

French and their Adherents, who fhould directly

or indirectly oppofe that Succeffion, and with

Force repel that Force which fhould be brought

againft them.

That at the Inftance of the States-General, in

purfuance of the faid Treaty and Separate Arti-

cles, our moft Gracious Lord and Sovereign, his

moft Excellent Majefty King William the Third,

was invited to enter into the Alliance of the

aforefaid Treaty, and into the Agreement of the

faid Separate Articles ; and thereupon, for re-

ftoring and preferving the Publick Peace and

Quiet, did afterwards, in the Year of our Lord
One thoufand Six hundred Eighty-nine, enter

into, and under the Great-Seal of England accept,

approve, and ratify, and in the moft folemn man-
ner engage and promife, Religioufly and Invio-

lably to obferve the fame, without Violating the

faid Treaty or Separate Articles in any Article, HALLIFAX.
or fuffering the fame, to the utmoft of his Pow-

to be Violated.

That in the Year of our Lord One thoufand Six hundred Ninety-eight, a Treaty was projected

and contriv'd in France, to be kt on foot between his Majefty, the French King, and the States-

General, for a Partition of the Spani/h Monarchy, whereby many large Territories thereunto be-

longing, in cafe of the Deceafe of the King of Spain without Iffue, were to be allotted and deli-

ver'd up to France.

The Tenor and Defign of which laft-mentioned Treaty, whilft the fame was in Negotiation,
was communicated to the faid Charles Lord HalUfax, then One of the Commiffioners for executing
the Office of Lord High-Treafurer, Chancellor of the Exchequer, and One of his Majefty's moft
Honourable Privy-Council : That the faid Charles Lord HalUfax, well knowing the moft apparent
-vil Confequences, as well as the Injuftice of the faid Partition, did not, according to the Truft
ind Duty of his faid feveral Offices, diffuade, or endeavour to obftruct its taking Effect ; but, on
he contrary, having neither Regard to his Majefty's Honour, engaged by the above-mentioned

V o l. V. B b b 2 Treaty
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Treaty with the Emperor, tod the States-General, to the Trade and known Intereft of thefe King-
doms, or the Peace of Europe, did advife his Majefty to enter into the faid Treaty •, and did fo tar

encourage and promote the fame, that the faid Treaty was concluded and ratified under the Great-
Seal of England: Which faid Treaty was evidently deftructive of the Trade of this Realm, a Breach
of the former Treaty made with the Emperor in One thoufand Six hundred and Eighty-nine, difho-

nourable to his Majefty, highly injurious to the Intereft of the Proteftant Religion, and manifeftly

tended to difturb the general Peace of Europe, by altering the Ballance of Power therein, and
ftrengthening France againft the good Friends and ancient Allies of our Sovereign Lord the King.

And the faid Knights, Citizens and Burgeffes, by Proteftation, faving to themfelves the Liberty

of exhibiting at any Time hereafter, any further Articles, or other Accufation or Impeachment
againft the faid Lord Hallifax ; and alfo of replying to his Anfwers which he (hall make unto the

faid Articles, or any of them, and of offering Proofs to all and every the aforefaid Articles, and
to all and every other Articles, Impeachment or Accufation, which fhall be exhibited by them, as

the Cafe fhall, according to the Courfe of Parliament, require, do pray, That the faid Charles

Lord Hallifax may be put to anfwer the faid Crimes and Mifdemeanors, and that fuch Proceed-

ings, Examinations, Trials and Judgments, may be thereupon had and given, as is agreeable to

Law and Juftice.

After reading this Day the Articles of Impeachment brought up from the Houfe of Commons
againft Charles Lord Hallifax, and hearing his Lordfhip thereupon, who defired a Copy of the faid

Articles, and faid he would put in his Anfwer fo foon as poffible he could : It is ordered by the

Lords Spiritual and Temporal in Parliament affembled, That the Lord Hallifax may have a Copy of

the Articles againft him.

Ordered, That the Lords Committees (appointed to draw what was offered at the Free Con-

ference) do infpecl the Journals, as to what hath happened upon any Occafion, in relation to

what pafs'd at a Free Conference Yefterday, and what hath been done thereupon, and Report to

the Houfe.

A Meffage was fent to the Houfe of Commons
by Sir John Hofkins and Dr. Newton, to acquaint

them, " That upon the Occafion of their laft

" Meffage Yefterday, in order to continue a
** good Correfpondence between the Two Hou-
" fes, their Lordfhips did immediately appoint
" a Committee to ftate the Matters of the Free
" Conference, and alfo to infpecl Precedents of
" what has happened of the like Nature ; And
" that the publick Bufinefs may receive no In-

«' terruption, the Time defired by their Lord-
" fhips for renewing the Free Conference being
" elapfed, their Lordfhips defire a prefent Free
" Conference in the Painted-Chamber, upon the

" Subject-Matter of the laft Free Conference.

A Meffage was brought from the Houfe of

Commons by my Lord Cheney and others (Eodem

Die) to acquaint this Houfe, viz. " That the

" Commons are extreamly defirous to prefervea
* c good Correfpondence between the Two .Houfes,

" and to expedite the Trials of the Impeached
" Lords ; but conceive it is not confiftent with
*' the Honour of the Houfe of Commons to re-

" new the Free Conference, until they have re-

" ceived Reparation by your Lordfhips doing
" Juftice upon John Lord Haver/ham, for the

" Indignity he Yefterday offered to the Houfe
*' of Commons.

The Lord Steward reported from the Com-
mittee appointed to draw up what was offered at

the Free Conference ; viz.

That Mr. Harcourt opened the Conference, and

argued firft againft the Reafons given by this

Houfe, why they could not agree to a Committee

of both Houfes ; but afterwards entered into a

Debate againft the Two Refolutions of this

Houfe, relating to Impeachments depending ; viz.

Refolved by the Lords Spiritual and Temporal

in Parliament affembled, Nemitie Contradicente,

That no Lord of Parliament, Impeached of High

Crimes and Mifdemeanors, and coming to his Trial,

fhall, upon his Trial, be without the Bar.

Refolved by the Lords Spiritual and Temporal
in Parliament affembled, That no Lord of Parlia-

ment, Impeached of High Crimes and Mifdemeanors,

can be precluded from Voting on any Occafion, ex-

cept in his own Trial.

And in his Arguments he ufed this Expreffion,

That he wijhed their Lordfhips hadfent their Reafons,

as well as their Refolutions.

Sir Bartholomew Shower fpoke next, in Pur-

fuance of the Argument begun by Mr. Harcourt,

againft the abovefaid Refolutions ; and in giving

Reafons againft the latter of the faid Refolutions,

amongft other Things did affirm, That fuch m
Proceeding would be abhorrent from Juftice.

In Anfwer to thofe Gentlemen, the Lord Ha-

verfham ufed fome Arguments and Expreffions,

which the Managers for the Houfe of Common;
took Exceptions at; but what thofe were the

Committee cannot fo charge their Memories, ad

to give the Houfe a particular Account of them

And the Lord Haver[ham being defired by the

Committee to recoiled: what he had faid, di<

inform their Lordfhips, That obferving in th

Free Conference feveral Things faid by Mr. Har

court and Sir Bartholomew Shower, that refleclet;

on the Honour and Juftice of this Houfe, as hi

apprehended, and that he took to be foreign t

the Subject-Matter of the Free Conference, h

thought it his Duty to take notice thereof; bi

in what Expreffions, he hoped their Lordfhif

would excufe him from giving a particular Ac

count ; but denies, that he faid feveral Thin;

contained in the Paper fent up by the Houfe

Commons : but fays, That he defired to

hea
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heard out, and that the Words he had fpoken

might be writ down ; but the Managers for

the Commons broke up abruptly.

The Lord Haverfham this Day moved, That he

may have a Copy of the Commons Charge a-

againft him, and Time to anfwer. It is ordered

by the Lords Spirirual and Temporal in Parlia-

ment affembled, That the Lord HaverfJjam fhall

have a Copy of the Charge againft him, and do

Anfwer thereunto ; and that he fhall have Coun-

cil allowed him, in order to Anfwer the Charge

againft him.

The Meffengers fent to the Houfe of Com-
mons, return Anfwer, That the Commons will

fend an Anfwer by Meffengers of their own.

A Meffage was brought from the Houfe of

Commons by the Lord Cheney, and others, to ac-

quaint this Houfe See Page 372.

The Houfe being moved, To infift not to

have a Committee of both Houfes, touching

the Trial of the Impeached Lords ; and De-

bate thereupon :

The Queltion was put, Whether this Houfe

fhall infift upon their Refolutions, of not allow-

ing a Committee of both Houfes ?

It was refolved in the Affirmative.

A Meffage was fent by the Houfe of Commons
by Sir Robert Legard and Dr. Newton, to acquaint

them, " That the Lord Sommers having informed

" this Houfe, That Sir Stephen Fox, John Smith,

" Efq; William Lowndes, Efq; Stephen Harvey,

1 Efq; and William Gulfton, Efq; Members of
*' their Houfe, may be material Witneffes for

*' him at his Trial on Tuefday next in Weftminjler-

*' Hall, this Houfe defires, That they may have
*' Leave to attend, and give their Teftimonies

£ at the faid Trial j and that a Letter which
" his Majefty was pleafed to write to him in

"One thoufand Six hundred Ninety-eight, be-

" ing now in their Houfe, will be neceffary for

I his Defence at his Trial ; this Houfe defires

" that the faid Letter may be produced at the

" faid Trial.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That an humble

Addrefs be made to his Majefty from this Houfe,

That he will be pleafed to give Order, that the

Original Treaties of Partition, of One thou-

fand Six hundred Ninety-eight, and One thou-

fand Six hundred Ninety-nine, and the Earl of

Portland's and Mr. Secretary Vemin's Letters

relating thereunto, or Authentick Copies of

them, may be laid before this Houfe on Monday

next, at Eleven of the Clock-, and that the Lords

with White Staves attend his Majefty with this

Addrefs.

Die Luna \6° Junii, 1701.

The Meffengers fent on Saturday laft to the

Houfe of Commons, to defire fome ot their

Members may give Evidence for the Lord Som-

?ners at his Trial in Weftminfter-Hall, return An-
fwer, That they will fend an Anfwer by Meffen-

gers of their own.

It is ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Lords
with White Staves do humbly attend his Ma-
jefty from this Houfe, to defire, That the Lord
Haverjham may have Liberty to Infpect theTrea-
fury- Books, in relation to feveral Commiffions
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from time to time renewed, and Grants of the
Forfeited Eftates in Ireland, which are neceffary

for him towards his Defence.

The Earl-Marfhal reported from the Lords
Committees appointed to confider of the Me-
thods and Preliminaries, in order to the Trials

of the Lords Impeached •, viz.

That the Serjeant at Arms be continued in

the Houfe, to make Proclamations ; which are

to be made in the King's Name.
That the whole Body of the Houfe of Peers

fhall meet in the Houfe.
That being fo met, they fhall go to Prayers as

a Houfe-, and after Prayers they fhall adjourn

into WeJlminfter-HaU.

That from this Houfe the Lords fhall go in

this Manner.
Firft the Clerks, then the Matters of the

Chancery, then the Judges, the Gentleman
Ufher of the Black Rod, then the Lords two
and two, the youngeft Barons to go firft, and fo

in Order according to their Precedency, Garter

King at Arms calling them in their due Places

by a Lift ; and when they come into Weftminfter-

Hall, the Lords are to place themfelves according

to their Precedency in the Houfe there, till all

the Peers are placed.

That the Serjeant at Arms do go before the

Lord-Keeper,

That in Weftminfter-Hall (the Houfe fitting

there) the other Ceremonies to be obferved by

Officers neceffary to manage the faid Trial, be

left to be performed according to the ufual Me-
thods of fuch Trials.

That the Lord-Keeper afk Leave ofthe Houfe

for the Judges to be covered.

That Proclamation be made for keeping Si-

lence.

That at the Trial of the Impeached Lord, the

lower Barons Bench fhall be removed, and a

Stool fet near the Bar, where the faid Lord is to

fit Uncovered, as a Peer, but not in the Capa-

city of a Judge; and that he fhall be admitted

Council for his Defence.

That the Lord Great-Chamberlain be ordered

to take care that the Places behind the Lords be

kept for Peereffes and their Daughters ; and that

his Majefty's Surveyor be required to view the

Court and Scaffold in Weftminfter-Halli and fee

that they be ftrong and firm.

A Meffage was fent to the Houfe ofCommons

by Sir John Franklyn and Sir Richard Holford, to

acquaint them, " That the Lords taking into

" their Care the Ordering of the Trial of John
' s Lord Sommers on Tuefday the Seventeenth of

" June Inftant, at Ten of the Clock in the Fore-

" noon, in Weftminfter-Hall, have prepared fome

V Notes and Rules to be obferved at the faid

" Trial, which the Lords have thought fit to

" communicate to them, as follows ; viz.

That the whole Impeachment is to he read, and then

the Anfwer ; which being done, the Lord-Keeper is

to tell the Commons, That now they may go on with

their Evidence.

Then the Lord-Keeper is to declare, That now the

Court is proceeding to hear the Evidence, and defire

the Peers to give Attention.

Ifany of the Peers, or the Members of the Houfe^

of Commons, that manage the Evidence, or the Lord

Impeached, do defire to have any Queftion ajked, they

muft defire the Lord-Keeper to afk thefame.
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If any Doubt doth arife at the Trial, no Delate is

to he in the Court, but the Queftion fufpended to be

debated in this Houfe.

The Members of the Houfe of Commons to be there

defore the Peers come.

None to be covered at the Trial but the Peers.

That fuch Peers, at the Trial of the Impeached

Lords, who at the Inflame of thefaid Lord or of the

Commons, fhall be admitted Witnejfes, are to be fworn
at the Clerks Table, and the Lord-Keeper to adminifter

the Oath, and to deliver their Evidence in their own
Places.

Thofe Witnejfes that are Commoners are to befworn
at the Bar by the Clerk, and are to deliver in their

Evidence there.

The Oath to be: The Evidence which you fhall

give upon the Impeachment of

fhall be the Truth, the whole Truth, and

nothing but the Truth : So help you God
and the Contents of this Book.

The Impeach''d Lords may crofs-examine Witneffes

viva voce.

It is Order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Lords

with White Staves do humbly move his Majefty,

from this Houfe, That he will bepleas'd to give

Order, that fuch Guards do attend at the Trial

of the Lord Sommers To-morrow in Weftminfter-

Hally as has been ufual in fuch Cafes.

Sir Chriflopher Wren being come, he was call'd

in— fays, The Court is made like this Houfe,
and a Place for the Commons. He was told, he

muft take away the loweft Form, and a Stool muft

be fet within the Bar, for the Lord to be try'd.

Order'd by the Lords Spiritual and Temporal
in Parliament affembled, That all the Lords be

fummon'd to attend this Houfe in their Robes,

To-morrow at Nine of the Clock, otherwife to in-

cur the utmoft Difpleafure of this Houfe.

It is Order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Lord
Great- Chamberlain be defired to take Care, and

give Order, That the Place for the Houfe of Com-
mons in Weftminfter-Hall be kept clear for the

Commons only ; and alfo, That a Place be made
for the Managers of the Commons.

It is Order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That Mr. Serjeant

Prat fhall be, and he is hereby affign'd Council

for the Lord Sommers, at his Trial upon the Ar-

ticles of Impeachment againft him.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Sir Jobnlal-
bot, SirEdmundHarrifo'n, Robert Yard, John Ellis,

JohnTucker, Leonard Hancock, Efqrs; John Tench,
and William Popple jun. Gent, do, and they are
hereby required to attend this Houfe To-mor-
row at Ten of the Clock in the Forenoon, as
Witneffes on the behalf of John Lord Sommers.
The Meffengers fent to the Houfe of Com-

mons, return Anfwer, That they have delivered
their Meffage.

A Meffage was fent to the Houfe of Commons
by Sir John Francklyn and Sir Richard Holford, to
acquaint them, That the Lords, in order to keep a
good Correfpondence between the Two Houfes, and to
put the Charge againft John Lord Haverfham in a
Courfe ofjufiice, have ordered {at his Lordfhip's Mo-
tion) his Lordfhip a Copy of the Charge againft him
and that he do put in his Anfwer thereunto, in order
to bring that Matter to afpeedy Judgment.
The Lord Hallifax delivered in his Anfwer to

the Articles of Impeachment of the Houfe of
Commons againft him, which was read by the
Clerk. See Page 367.
A Meffage was fent to the Houfe of Commons

by Sir John Francklyn and Sir Richard Holford, to
carry down a Copy of the faid Anfwer, and to
acquaint them, That they having, on the Firft Day
of April laft y fent up to their Lordfhips an Impeach-
ment againft William Earl of Portland, for High
Crimes and Mifdemeanors \ and there being as yet no
particular Articles exhibited againft him, their Lord-
fhips think themfelves obliged to put them in mini
thereof.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Henry Bald-
wyn, Samuel Baldwyn, Thomas Engeham, George
Liddel, Charles Saunderfon, EdwardHayman, John
Mum, Benjamin Baldwin, Reginald Marriot, and
John Digby, do, and they are hereby required to

attend this Houfe To-morrow at Ten of the

Clock, as Witneffes on the behalf of John Lord
Sommers.

Die Martis iy° Junit, 1701.

The Lord Wharton reported his Majefty's An-
fwer to the Addrefs, in relation to the Original

Treaties ; viz.

That his Majefty would do what he could towards

it , and that He had not the Original Papers.

As to the Addrefs for Guards, his Majefty hath

complied with it, and given Order for them
ingly.

A Meffage was brought from the Houfe of

Commons by the Earl of Dyfert and others, (the

17th of June) to acquaint this Houfe, "That
** the Commons, in this whole Proceeding a-

*.* gainft the Impeached Lords, have acted with
" all imaginable Zeal to bring them to a fpeedy
" Trial ; and they doubt not but 'twill appear,
'* by comparing their Proceedings with all others

" upon the like Occafion, that the Houfe of
" Commons have nothing to blame themfelves

" for, but that they have not expreffed the Re-
" fentment THEIR ANCESTORS have
** juftly fhewed upon much lefs Attempts, which

** have

A Meffage was fent to the Houfe ofCommons
by Sir John Francklyn and Sir Lacon-William Child,

on the 20th Inftant, to acquaint them, " That
" the Lords, in Anfwer to the Meffage of the

" Commons ofthe Seventeenth Inftant, fay, The
" only true Way of determining which of the

" Two Houfes has acted with the greateft Sin-

" cerity, in order to bring the Impeached Lords
" to their Trials, is to look back upon the re-

" fpedtive Proceedings.
" The Lords do not well underftand what the

*' Commons mean by that Refentment which
c < they fpeak of in their Meffage. Their Lord-

fhips
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their Power of Impeach

iyOI
; have been made
' merits.

' The Commons, on the 31ft of May, ac-

1 quainted your Lordfhips, That they thought it

4 proper, from the Nature of the Evidence, to

4 proceed in the firft place upon the Trial of
4 the Lord Sommers. Upon the firft Intimation

' from your Lordfhips, fome Days afterwards,

* That you would proceed to the Trial of any
* of the Impeached Lords whom the Commons
* mould be firft ready to begin with, notwith-

4 {landing your Lordfhips had before thought
1

fit to appoint which Impeachment fhould be
'

firft tried, and affix a Day for fuch a Trial,

1 without confulting the Commons, who are the

5 Profecutors.

' The Commons determining to expedite the

4 Trials to the utmoft of their Power, in hopes
4 of attaining that End, and for the more fpeedy
4 and eafy adjufting and preventing any Differ-

4 ences which had happened, or might arife, pre-

4 vious to or upon thefe Trials, propofed to your
4 Lordftiips, at a Conference, the moft Parlia-

4 mentary and Effectual Method for that Pur-
4 pofe, and that which in no manner intrenched

4 upon your Lordfhips Judicature 5 That a
4 Conference of both Houfes fhould be nomi-
4 nated, to confider of the moft proper Ways
4 and Methods of Proceedings upon Irripeach-

' ments, according to the Ufage of Parlia-

4 ment.
4 In the next Meffage to the Commons, upon

4 Monday the 9th of June,your Lordftiips thought
4

fit, without taking the leaft Notice of thisPro-
4 pofition, to appoint the Friday then following
4 for the Trial of the faid Lord Sommers ; where-
4 unto, as well as to many other Meffages and
4 Proceedings of your Lordftiips upon this Oc-
4 cafion, the Houfe of Commons might have
4
juftly taken very great Exceptions ; yet, as an

4 Evidence of their Moderation, and to fhew their

1 Readinefs to bring the Impeached Lords to
4 fpeedy Juftice, the Commons infifted only on
' their Propofition for a Committee of both Hou-
4

fes, to Settle and Adjuft the neceffa'ry Prelimi-
1

naries to the Trial ; particularly, Whether the

Impeached Lords ftiould appear on their Trial
1

at y-aur Lordfhips Bar as Criminals : Whe-
' ther being under Accufations of the fame Crimes,
' they fhould fit as Judges on each other's Trial

' for thofe Crimes, or fhould Vote in their own
4

Cafes, as 'tis notorious they have been per-
'* mitted by your Lordfhips to do in many In-
4

fiances which might be given : To which Par-
4

ticulars your Lordfhips have not yet given a
4

direct Anfwer, though put in mind thereof by
' the Commons.

* Your Lordfhips, at a Conference, having
4
offered fome Reafons why you could not agree

' to a Committee of both Houfes, to adjuft the
4

neceffary Preliminaries, the Commons there-
4 upon defired a Free Conference, and your Lord-
* fhips agreed thereunto ; at which 'tis well

known to many of your Lordfhips, who were

then prefent, what moft fcandalous Reproaches
1 and falfe Expreffions, highly reflecting upon the Honour and Juftice of the Houfe of Commons,
were uttered by John Lord Haver/ham ; whereby the Commons were under a Neceffity of with-

drawing from the faid Free Conference : For which Offence the Commons have, with all due re-

gard to your Lordfhips, prayed your Lordfhips Juftice againft the Lord Haverjham\ but have as

yet received no manner of Satisfaction.-

'The
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fhips own, that the Houfe of Commons have
a Right of Impeaching : And the Lords have
the undoubted Power of doing Juftice upon
thofe Impeachments, by bringing them to Tri-
al, and condemning or acquitting the Parties in

a reafonable Time. This Power is derived to

them from their Anceftors, which they will

not fuffer to be wrefted from them by any Pre-

tences whatfoever.
4 Their Lordfhips cannot but wonder, that

the Commons ftiould not have propofed a Com-
mittee of both Houfes much fooner, if they
thought it fo neceffary for the beginning on the
Trials ; no mention being made of fuch a
Committee from the Firft of April to the

Sixth of June, although, during that Interval,

their Delays were frequently complained of by
the Houfe of Lords.
4 The Manner in which the Commons demand
this Committee, the Lords look upon as a di-

rect invading of their Judicature ; and there-

fore, as there never was a Committee of both
Houfes yielded to by the Lords, in cafe of any
Impeachment for High Crimes and Mifde-
meanors ; fo their Lordfhips do infift, that

they will make no new Precedent upon this

Occafion. Many Impeachments for Mifde-
meanors have in all Times been determined
without fuch a Committee : And if now the

Commons think fit, by an unprecedented De-
mand, to form an Excufe for not profecuting

their Impeachments, it is demonftrable where
the Obftrudlion lies.

4 As to the Preliminaries, which the Com-
mons mention in particular, as proper to be
fettled at fuch a Committee, they have re-

ceived the Refolutions of the Houfe of Lords
therein by their Meffage of the Twelfth In-

ftant ;' from which (being Matters relating

entirely to their Judicature) their Lordfhips
cannot depart.
4 As to the laft Pretence the Commons would
make to fhelter the delaying the Trials, from
fome Expreffions which fell from the Lord
Haver/ham at the Free Conference, at which
Offence was taken 5 their Lordfhips will only

obferve,

Firft, That they have omitted nothing which
might give the Commons all reafonable Satif-

facfion, of their Purpofe to do them Juftice in

that Matter, fo far as is confiftent with doing

Juftice to that Lord ; and alfo to preferve all

good Correfpondence with them, as appears by
the feveral Steps they have taken,

4 Secondly, That this Bufinefs has no relation

to the Trials of the Impeached Lords : And
therefore their Lordfhips cannot imagine why.

the Commons fhould make Satisfaction and

Reparation againft the Lord Haverjham a ne-

ceffary Condition for the going on with the

Trials, and at the fame time find no Difficulty

in proceeding on other Bufinefs.
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' The Commons reftrain themfelves from enumerating your Lordfhips very many irregular and
s unparliamentary Proceedings upon this Occafion, but think 'tis what they owe to Publick Juftice
' and all the Commons of England, whom they reprefent, to declare fome few of thofe Reafons
« why they peremptorily refufe to proceed to the Trial of the Lord Sommers on the Seventeenth of
« June.

' Firft, Becaufe your Lordfhips have not yet agreed, That a Committee of both Houfes fhould be
s appointed for fettling the neceffary Preliminaries ; a Method never, until this Time, deny'd by the
e Houfe of Lords, whenfoever the Commons have thought it neceffary to defire the fame.

' Secondly, Should the Commons (which they never will do) be contented to give up thofe Rights
c which have been tranfmitted to them from THEIR AN C E S T O R S, and are of abfolute ne-
e
ceffity to their Proceedings on Impeachments •, yet, whilft they have any regard to Publick Juftice,

* they never can appear as Profecutors before your Lordfhips, till your Lordfhips have firft given
* them Satisfaction, that Lords impeach'd of the fame Crimes fhall not fit as Judges on each other's
* Trials for thofe Crimes.

* Thirdly, Becaufe the Commons have, as yet, receiv'd no Reparation for the great Indignity
* offer'd to them at the Free Conference by the Lord Haverjham. The Commons are far from any
« Inclination, and cannot be fuppos'd to be under any Neceffity of delaying the Trial of the Lord
« Sommers: There is not any Article exhibited by them in maintenance of their Impeachment againft
1 the Lord Sommers; for the Proof whereof they have got full and undeniable Evidence, which they
« will be ready to produce as foon as your Lordfhips fhall have done Juftice upon the Lord Haverjham,
1 and the neceffary Preliminaries, in order to the laid Trial, fhall be fettled by a Committee of both
4 Houfes.

* The Commons think it unneceflary to obferve to your Lordfhips, That moft of the Articles

' whereof the Lord Sommers (lands impeach'd, will appear to your Lordfhips to be undoubtedly true,

* from Matters of Record, as well as by the Confeffion of the faid Lord Sommers, in his Anfwer to

* the faid Articles, to which the Commons doubt not but your Lordfhips will have a due regard,

« when his Trial fhall regularly proceed.

The Houfe being mov'dto go into Weftminfter-

Hall, in order to the Trial of the Lord Sommers

:

After Debate, this Queftion was put, Whether

this Houfe fhall go this Day into the Court in

Weftminfter-Hall, in order to proceed upon the

Trial of the Lord Sommers, according to the Or-

der of the Day ?

It was Refolv'd in the Affirmative.

A MefTage was fent to the Houfe of Commons
by Mr. Baron Tracey and Mr. Baron Berry, to ac-

quaint them, That the Lords intend prefently to

proceed to the Trial of John Lord Sommers in

Weftminfter-Hall.

The MefTengers being return'd, acquainted the

Houfe, That the Commons were adjourn'd.

Then this Queftion was propofed, Whether the

Earl of Orford,jind Lord Hallifax, may with-

draw at the Trial of the Lord Sommers ?

Then this previous Queftion was put, Whe-
ther this Queftion fhall be now put ?

It was Refolv'd in the Affirmative.

Then the main Queftion was put, Whether

the Earl of Orford, and Lord Hallifax, fhall have

Leave to withdraw at the Trial of the Lord Som-

mers ?

It was Refolv'd in the Affirmative.

Then the Lord-Keeper defir'd, That fome fur-

ther Directions be given to him, in order to the

Trial in the Hall ; and thereupon it was pro-

pofed, that this Proclamation be made in the

Hall, viz.

Whereas a Charge of High Crimes andMifdemean-

ors has been exhibited by the Houfe of Commons,

in the Name of Themfelves and all the Commons

of England, againft John Lord Sommers, all

Perfons concern'd are to take Notice, that he now

. ftands upon his trial, and they may now come

forthy in order to makegood thefaid Charge.

- After Debate, the Queftion was put, Whether

this Proclamation fhall be made ?

It was Refolv'd in the Affirmative.

Ordered, That the faid Proclamation be made
in the Hall before the reading the Articles of
Impeachment, and the Lord Sommers's Anfwer,
and alfo after they are read.

Order'd, That the Court in Weftminfter-Hall be
clear'd for the Lords.

Then the Houfe adjourn'd to Weflminfter-Hall,

and the Lords were call'd by the Herald, and
went as order'd ; and, being feated in the Hall,
the Houfe was refumed.

Then Proclamation was made for Silence, as

follows :

Our Sovereign Lord the King ftriSlly Charges and

Commands all manner of Perfons to keep Silence,

upon pain of Imprifonment

.

Then the Lord-Keeper afk'd Leave for the

Judges to be cover'd : Which was agreed to.

Then Proclamation, as order'd, was made.

After which, the Articles againft John Lord

Sommers were read, and alfo his Lordlhip's An-
fwer to them.

After which the fame Proclamation was again

made.

Then the Lord-Keeper declar'd, the Houfe was

ready to hear the Evidence againft John Lord

Sommers, and therefore defir'd the Lords to give

Attention.

The Lord Sommers mov'd to have his Council

heard.

Whereupon the Houfe adjourn'd to the Houfe

above, and went back in the fame Manner as ;

they came down ; and being there, the Houfe was

refumed.

The Houfe being mov'd to acquit the Lord

Sommers ; and after long Debate, and hearing the

Judges to feveral Queftions afk'd them by the

Lords, this Queftion was propofed :

That John Lord Sommers be acquitted of the

Articles of Impeachment againft him exhibited

by the Houfe of Commons, and all Things there-

in concain'd j and, that the laid Impeachment

be difmifs'd.

Then
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Then this Qiieftion was put, Whether the

Qiieftion now ftated fhall be put in the Court

helow ?

It was Refolv'd in the Affirmative.

Then it was agreed and order'd, That in Weft-

\ninfter-Hall the Lord-Keeper fliall read the Que-

ftion, and then call the junior Baron prefent firft,

and afk every Lord, Whether Content? or Not Con-

sent ? and, That every Lord ftand up when call'd

to, and give his Vote Content, or Not Content •, and

:hat the Lord-Keeper, having taken their Votes,

leclare the Majority •, and if the Majority be for

Acquitting the Lord Sommers, the Lord-Keeper

declare it fo, and particularly to the Lord

"jammers.

Then the Houfe adjourn'd again toWeftminfler-

Hall, and the Lords went in the fame Manner as

jefore : And being come there, the Houfe was

efumed, and Proclamation was made for Si-

ice.

The Lord-Keeper put the Queftion as follows

:

That John Lord Sommers be Acquitted of the

Articles of Impeachment againft him, exhibited

y the Houfe of Commons, and all Things there-

n contain'd, and that the faid Impeachment be

lifmifs'd.

Then the Lord-Keeper afk'd every Lord, Whe-
ther Content, or Not ?

ord Haver/mm Content

,ord Herbert Content

,ord Jeffreys Not cont.

.ord Godolphin Not cont.

,ord Guilford Not cont.

ord Dartmouth Not cont.

ord Offulfton Content

.ord Ofborne Content

ord Cornwallis Content

,ord Granville Content

ord Berkely Content

ord Lexington Not cont.

ord Rockingham Content

ord Lucas Content
ord Colepeper Content

ord Byron Content
ord Jermyn Not cont.

ord Mohun
. Content

ord Howard Efcrick Not cont.

ord Lovelace Content
ord Hunjdon Not cont.

ord North Content
ord Wharton Content
ord Eure Content
ord Fitzwalter Content
ord Lawarr Not cont.

ord Bergavenny Content
ord Bifhop of Chichefler Content
ord Bifhop of Lincoln Content
ord Bifhop of St. Afaph Content
ord Bifhop of Brijlol Content
ord Bifhop of Gloucester Content
ord Bifhop of Peterborough Content
ord Bifhop of Norwich Content
ord Bifhop of Coventry and Lichfield Content
^rd Bifhop of Ely Content
• ^rd Bifhop of Bangor Content
J 3rd Bifhop of Sarum Content
brd Biihop of Exeter Not cont.
brd Bifhop of Rochefter Not cont.
brd Bifhop of London Not cont.
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Lord Vifcount Weymouth
Lord Vifcount Say and Seale

Earl of Rochford

Earl of Romney
Earl of Warrington

Earl of Scarborough

Earl of Marlborough

Earl of Montagu
Earl of Portland

Earl of Plymouth

Earl of Abingdon

Earl of Rochefter

Earl of Nottingham

Earl of Berkeley

Earl of Radnor
Earl of Macclesfield

Earl of Feverfham

Earl of Shaftfbury

Earl of Burlington

Earl of Bath

Earl of Effex

Earl of Scar/dale

Earl of Thanet

Earl of Carnarvon

Earl of Kingjlon

Earl of Stamford

Earl of Peterborough

Earl Rivers

Earl of Denbigh

Earl of Dorfet

Earl of Suffolk

Earl of Huntingdon

Earl of Derby

Earl of Oxford

Lord Chamberlain

Earl-Marfhal

Lord Great-Chamberlain

Marquis of Normanby

Duke of Newcaftle

Duke of Schomberg

Duke of Bolton

Duke of St. Albans

Duke of Northumberland

Duke of Somerfet

Lord Steward

Lord Privy -Seal

Lord Archbifhop of Canterbury

Not cont.

Content

Content

Content

Not cont.

Content

Not cont.

Content

Content

Not cont.

Not cont.

Not cont.

Not cont.

Content

Content

Content

Not cont.

Content

Content

Content

Content

Not cont.

Not cont.

Not cont.

Content

Content

Not cont.

Content

Not cont.

Content

Content

Content

Not cont.

Not conr.

Not cont.

Content

Not cont.

Not cont.

Content

Content

Content

Content

Not cont.

Not cont.

Content

Content

Content

The Lord-Keeper declar'd, the Majority was

for Acquitting ; and then declar'd,

That John Lord Sommerj was Acquitted of the

Articles of Impeachment againft him exhibited

by the Houfe of Commons, and all Things there-

in contain'd •, and, That the faid Impeachment

was difmifs'd.

And alfo declar'd to the Lord Sommers, That

he was Acquitted.

Then the Houfe adjourn'd to the Houfe above 5

and being come thither, the Houfe was refumed,

and the following Order made.

It is Confider'd, Order'd, and Adjudg'd by

the Lords Spiritual and Temporal in Parliament

afTembled, That John Lord Sommers fhall be, and

he is hereby Acquitted of the Articles of Im-

peachment againlt him exhibited by the Houfe

of Commons, and all Things therein contain'd •,

and, That the faid Impeachment fhall be, and is

hereby difmifs'd.

It is Order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That the Procee-

dings in this Houfe upon the Impeachments be

G c c printed ;
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printed \ and, That the Lords Committees ap-

pointed to confider of the Manner of Proceeding

on Impeachments, do meet To-morrow at Ten
a-Clock, and infpect the Journals, and draw up

the Matter relating thereunto, in order to be

printed, and report to the Houfe.

A Meffage was fent to the Houfe of Commons
by Sir John Francklyn and Dr. Edifbury, to ac-

quaint them, That this Houfe hath appointed Mon-
day, the Three and twentieth Day of this InfantJune,

for the Trial of Edward Earl of Orford, in Weft-

minfter-Hall, at Ten a-Clock.

Die Mercurii i8° Junii, 1701.

It is order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That this Houfe

will proceed to the Trial, of Edward Earl of Or-

ford on Monday the Three and twentieth Day of

this Inftant June, at Ten of the Clock in the

Forenoon, in Wejlminjler-Hall.

A Meffage from the Houfe of Commons by the

Lord Mordaunt and others (on June the 20th) to

acquaint this Houfe, That in Anfwer to the Meffage

of the Lords, appointing Monday next for the Trial

of the E&rl of Orford ; That the Lords have been ac-

quainted, that the Commons would proceed, in thefirft

place, againfl the Lord Sommers ; and they are ready

to go to that Lord's Trial, asfoon as ever the Commons

have receiv'd Satisfaction for the Affront offer*d to the

Houfe of Commons by the Lord Haverfham at the

Free Conference, and that the neceffary Preliminaries

are adjujied by a Committee of both Houfes.

Die Jovis 1

9

Junii, 1 70 1

.

The Houfe being mov'd, That an Anfwer be

drawn to the Meffage receiv'd from the Houfe of

Commons the Seventeenth Inftant, it is order'd

by the Lords Spiritual and Temporal in Parlia-

ment affembled, That the Committee appointed

to confider of the Manner of Proceeding on Im-

peachments, do withdraw prefently, to draw an

Anfwer to the faid Meffage.

Then the Houfe was adjourn'd during Plea-

fure, and the Lords went to the Committee ;

which being ended,

The Houfe was refumed, and the Earl of Stam-

ford reported what they had drawn in Anfwer to

the Meffage receiv'd from the Houfe of Com-
mons the Seventeenth Inftant ; which was read,

and agreed to.

A Meffage was fent to the Houfe of Commons
by Sir John'Francklyn and Sir Lacon-William Child.

See Page 374.
This Day John Lord Haverfham delivered his

Anfwer to the Charge of the Houfe of Commons
exhibited againft him the Thirteenth Inftant j

which was read by the Clerk, as follows ; viz.

'The Answer of John Lord Haverfham,
to the Charge exhibited againfl him by the

Commons, for Words fpoken at a Free Con-

ference, on the Thirteenth Day of this In-

fant June, One Theujand Seven Hundred

and One.

THE faid Lord Haverfham faving to him-

felf all Advantages of Exception to the faid

Charge, and of not being prejudic'd by any want

of Form in this his Anfwer ; and alfo faving to

himfelf all Rights and Privileges belonging to

him as one of the Peers of this Realm ; for An-

1

fwer to the faid Charge, faith, That on the Sixth

Day of June, One thoufand Seven hundred and;

One, the Commons, by a Meffage fent to thej

Lords, defir'd a Conference upon their Meffage to

the Commons' of the Fourth of June ; in which

Conference they propos'd to the Lords, That a i

Committee of both Houfes fhould be nominated,

to confider of the moft proper Ways and Methods

of proceeding on the Impeachments of the Lords,

according to the Ufage of Parliament. That on

the Tenth of June the Lords defir'd another Con-

ference with the Commons, in which they deli-

vered them their Reafons why they could not!

agree to the appointing fuch Committee ; viz.

Firft, That they could not find that ever fuch a

Committee was appointed on Occafion of Im-

peachments for Mifdemeanors , and their Obli-

gation to be cautious in admitting any thing new

in Matters relating to Judicature. Secondly, Thai

altho' a Committee of this nature was agreed to,

upon the Impeachments of the E.irl of Danby anc

the five Popifh Lords for High-Treafon •, yer

the Succefs, in that Inftance, was not fuch a;

fhould encourage the purfuing the fame Method,

tho' in the like Cafe : And, that after mucf

Time fpent in that Committee, the Difpute:

were fo far from being adjufted, that they occa-

fion'd the abrupt Conclufion of a Seffion of Par-

liament. Thirdly, That the Method of Proceed-

ings on Impeachments for Mifdemeanors are ft

well fettled by the Ufage of Parliament, thatnc

Difficulties were likely to happen, nor none hac

been ftated to them : And, that all the Prelimi

naries in the Cafe of Stephen Goudett, and others

(which was the laft Inftance of Impeachments fo

Mifdemeanors) were eafily fettled and agreed to

without any fuch Committee. Fourthly, Thatth

Propofal of the Commons came fo very late, tha

no other Fruit could be expected of fuch a Com!

mittee, but the preventing of the Trials durin<

this Seffion. Whereupon the Commons, on thj

Twelfth of June, defir'd of the Lords a Free Con!

ference on the Subject-Matter of the laft Confe

rence. That the Lords, on the faid Twelfth 0,

June, came toTwoRefolutions in relation to thfl

Lords impeach'd :
" Firft, That no Lord of Pai

" liament, impeach'd of High Crimes and Mifde

" meanors, and coming to his Trial, fhall, upo.

" his Trial, be without the Bar. Secondly, Tha
" no Lord of Parliament, impeach'd of Hig
" Crimes and Mifdemeanors, can be preclude

" from Voting on any Occafion, except in h

" own Trial."And by MeiTengers of their own rfaj

Lord acquainted the Commons with the faid tvv

Refolutions, and alfo, that they agreed to a Frc|

Conference with the Commons, and appointe

•the next Day. That upon the Thirteenth of J:n

2 Mr. Ha)
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Mr. Harcourt, one of the Managers, began the

Free Conference on the Part of the Commons,
and argued upon the Four Reafons given by the

Lords, why they could not agree to the appoint-

ing a Committee of both Houfes ; and princi-

pally relied upon the Inftance in the Cafe of the

Popifh Lords ; and infilled upon the Delay, that

the not agreeing to the Nomination of fuch a

Committee would neceffarily occafion, whereby

the Lords Trials, and the Juftice due to the Na-
tion would be retarded. And departing from

the Subject-Matter of the faid Conference, (which

was, Whether it was requifite to appoint or not

appoint fuch a Committee ?) the faid Manager
difcourfed upon the latter of the Two Refoluti-

ons of the Lords communicated to the Com-
mons, and faid, I'hat he wified the Lords hadfefit

down their Reafons, as well as their Refolutions:

Which Words feemed to the Lord Haver/ham, to

carry therein an Implication, as if the faid Refo-

lution could have no Reafon to juftify it. That

Sir Bartholomew Shower, another Manager for the

Commons, obferved the fame Method of Dif-

courfe : And having argued upon the Lords Rea-

fons, departed from the Subject-Matter of the

FreeConference : And inveighing againft the Man-
ner of the Lords Judicature, afferted by their Re-

folutions, faid, i'hat it was abhorrent to Juftice.

Which Expreffion being foreign (as the faid Lord
Haverjham apprehended) to the Subject- Matter

of the faid Free Conference, which was, Whe-
ther fuch Committee of both Houfes mould be

appointed or not ? the faid Lord being appointed

by the Lords for One of the Managers of the faid

Free Conference on their Behalf, in Vindication

of the Honour and Juftice of the Houfe of Peers,

nd of their Judicature and Refolutions, in An-
fwer to what has been faid by the Managers for

the Commons, he fpoke to the Effect following

:

** Gentlemen, I mall begin what I have to fay,

as that worthy Member who opened this Con-

ference, That there is nothing the Lords more
defire, than to keep a good Correfpondence,

which is fo neceffary to the Safety of the Na-
tion, and the Difpatch of thepublick Bufinefs

;

' and nothing they have more carefully avoided,

than what may create a Mifunderftanding be-

tween the Two Houfes. A greater Inftance

of which could not be given,, than the Mef-

fages my Lords returned to fome the Commons
had fent them up •, in which they took care

to exprefs themfelves fo curioufly, that no

Heat might arife from any Expreffion of theirs.

And as to what the worthy Members mention-

ed, in relation to Delay, the repeated Remem-
brances fent the Commons, with relation to

the fending up the Articles againft the Im-
peached Lords, are a fufficient Inftance how
defirous they are that thefe Matters mould pro-

ceed. And the Lords have this Satisfaction,

that it is not on their Part that the Trials are

not in a greater Forwardnefs ; they cannot but

look upon it as a great Hardfhip, that any
mould lie under long Delays of Impeachment

:

Perfons may be incapable -, Facts may be forgot-

ten •, Evidences may be laid out of the way ;

Witneffes may die •, and many the like Acci-
dents may happen. The Inftance the worthy
Members give of the Popifh Lords, as it is a

a Crime of another Nature, and not fully to

Vol. V.
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" the Point, fo it feems to make againft what if

" was brought for : For the worthy Members fay,
" There was but One of the Lords brought toJ ui'•

" tice, though Four more (as I take it) were ajc-

" cufed. And can any Man believe, that the Com-
" mons have a mind to bring only One of thefe

" Lords to Trial ? It is inconfiftent with the Opi-
" nion that every body muft have of their Juf-
" tice. And as to the Point ofJudicature, it were
" very hard upon the Lords, that no Perfon mould
" be brought to Trial, till the Judicature of the
*' Houfe be fo firft. The Judicature of the Lords
" is their Peculiar, and hath in former Ages been
" Sacred with the Commons themfelves. And
" this Houfe perhaps hath as much Reafon to be
"jealous and careful of it, as any other Houfe
" ever had, efpecially when one fingle Precedent
" is fo urged and infilled upon. One Thing
" there is, which a worthy Member mentioned,
" though I cannot fpeak to it at large, becaufe I

" think my felf bound up by the Refolutions of
" the Houfe; yet it muft have fome Anfwer^
" (this is) As to the Lords voting in their own
" Cafe : It requires an Anfwer, though I cannot
" enter into the Debate of it. The Commons
" themfelves have made this Precedent j for in

" thefe Impeachments they have allowed Men,
" equally concerned in the fame Facts, to vote in

" their Houfe: And we have not made the Di-
'

' ftinclion in ours, that fomefhould vote, and fome
1 ' not. The Lords have fo high an Opinion of the
" Juftice of the Houfe of Commons, that they be-

" lieve Juftice (hall neverbemadeufeofasaMafk
" for any Defign. And therefore give me leave to
'' fay, though I am not to argue it, 'Tis to me a
" plain Demonftration, that the Commons think
" thefe Lords innocent 5 and I think the Propo-
" fition is undeniable : For when there are fever-

" al Lords in the fame Circumftances, in the fame
" Facts, there is no Diftinction •, and the Com-
" mons leave fome of thefe Men, at the Head of
'* Affairs, near the King's Perfons, to do any
'• Mifchief, if they were inclinable to it -, it looks
*< as if they thought them all innocent. This is

*' a Thing I was in hopes I mould never have
" heard afferted, when the Beginning of it was
" from the Houfe of Commons."
The faid Lord being here interrupted, he de-

fired to be heard out, and that his Words might

be taken down in Writing. But the Managers

for the Conference broke up, and departed, refu-

fing to hear any Explanation. Now the faid

Lord, as to any implicit Charge of a Defign to

reflect on, or difhonour the Houfe of Commons,
denies any fuch Defign or Intention, having for

many Years had the Honour to fit in the Houfe

of Commons, and having ever had an honourable

and refpectful Senfe thereof : But the faid Lord

was led to exprefs himfelf in the manner afore-

faid, for the Reafons aforefaid, and takes himfelf

to be juftified therein, by the Facts and Reafons

following.

That the Nature of that Conference -as,

That it ftiould be Free : The Occafion of it,

becaufe either Houfe apprehended the other to

be in an Error: And the End of it, That each

Side may urge fuch Facts as are true, and fuch

Reafons are as forcible to convince. That one

Article of Impeachment againft John Lord Som-

mers was, That the Treaty of Partition, of One

Ccc 2 thou-
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thoufand Six hundred Ninety-nine, was ratified

under the Great- Seal, which then was in the Cus-

tody of the fame Lord, then Lord Chancellor of

England. That the Commons, on the Firft of

Aprils One thoufand Seven hundred and One, re-

folved, That the Earl of Portland, by negotia-

ting and concluding the Treaty of Partition, was

guilty of a High Crime and Mifdemeanor ; and

purfuant thereto, lodged an Impeachment againft

him in the Houfe of Peers. Which Vote and

Impeachment could not have Reference to any

Treaty, other than the Treaty of Partition of

One thoufand Six hundred Ninety-nine, theTreaty

of One thoufand Six hundred Ninety-eight not be-

ing before the Houfe of Commons till after the

Time of that Vote and Impeachment ; and yet

the Earl of Jerfey, who then was Secretary of

State, and Privy-Counfellor, and actually figned

the faid Treaty of One thoufand Six hundred

Ninety- nine, as a Plenipotentiary with the Lord

Portland, ftands Unimpeached, and continues at

the Head of Affairs, being Lord Chamberlain,

near his Majefty's Perfon, and in his Prefence and

Councils (without Complaint.) That the Earl of

Orford, and the Lord Sommers and Hallifax are

feverally Impeached for advifing the Treaty of

Partition of One thoufand Six hundred Ninety-

eight ; and yet Mr. Secretary Vernon, who then

was Secretary of State, and a Privy-Counfellor,

and acted in the promoting of the Treaty of Par-

tition of One thoufand Six hundred Ninety-eight,

ftands Unimpeached, and ftill continues one of

the Principal Secretaries of State : And Sir Jofeph

William/on,, who then was a Privy Counsellor,

and > ranfacted and figned the Treaty of Partition

of One thoufand Six hundred Ninety-eight, as a

Plenipotentiary, ftands Unimpeached. That the

Lord Hallifax is Impeached, for that he, being a

Commiflioner of the Treafury, aflented to the

parTing of divers Grants from the Crown, to fe-

veral Perfons, of Lands in Ireland \ and yet Sir

Edward Seymour) Sir Stephen Fox, and Mr. Pelham,

who being feverally Lords Commiflioners of the

Treafury, did feverally affent to the paffing of

divers like Grants from his Majefty of Lands in

Ireland, ftand Unimpeached. That in the Im-

peachments againft the Earl of Orford and Lord

Sommers, one of the Articles againft them is for

procuring a Commiffion to Capt. William Kidd,

and likewife a Grant under the Great-Seal, of the

Ships and Goods of certain Perfons therein nam-

ed, to certain Perfons in Truft for them ; and

yet other Lords, equally concerned in procuring

the faid Commiffion and Grant, ftand Unimpeach-

ed. That the faid Mr. Secretary Vernon, Sir Ed-

ward Seymour, Sir Stephen Fox, and Mr. Pelham t

notwithftanding their being Parties in the fame

Facts charged in the fame refpective Impeach-

ments, have been permitted to fit and vote in the

Houfe of Commons touching the faid Impeach-

ments, and the Matters thereof. That thefe

Facts being true, and publickly known, the Con-

fequences refulting therefrom (as the Lord Haver-

Jham apprehended) are undeniable; viz. That

the doing of the fame Thing by Two Perfons

in equal Circumftances, cannot be a Crime in

one, and not in the other. That the Commons
had no Reafon to infift, That the Lords fhould

not permit that in their Members, which the

Commons had firft permitted, and continued to

3

permit -, and fo begun the firft Precedent in their
own Members. That it muft be thought, that
the Impeached Lords (notwithftanding the 'pacts
alledged in the Impeachments) are innocent of
Danger to the King, when the Lord Jerfey and
Mr. Secretary Vernon, who are reflectively con-
cerned in the Partition Treaties, are permitted,
without Complaint, to be at the Head of Af-
fairs, and in the King's Prefence, and of his Coun-
dils, as not dangerous. That the Word Inno-
cent, ufed in the Words fpoken by the faid Lord
Haver/ham, can extend no farther than to fuch
Matters as were done by the Impeached Lords,
of the fame Nature with what was done by thofe
Unimpeached. All which Facts being true, and
the Confequences obvious, the faid Lord being
ready to prove the fame ; he infifts, That the
Words fpoken by him at the faid free Conference,
were not fcandalous or reproachful, nor falfe or
reflecting on the Honour or Juftice of the Houfe
of Commons j but were fpoken upon a juft Oc-
cafion given, in Anfwer to feveral Expreffions

that fell from the Managers for the Commons,
remote (as he conceives) from the Matter in

queftion, and reflecting on the Honour and Juf-
tice of the Houfe of Peers, and in Maintenance
and Defence of the Lords Refolution and Judi-
cature, and conformable to the Duty he owes to

the faid Houfe. And the faid Lord humbly de-

mands the Judgment of this Honourable Houfe
therein. And the faid Lord Haver/ham denies,

That he fpoke the Words fpecified in the faid

Charge, in fuch Manner and Form as the fame
are therein fet down. And having thus given a

true Account of this Matter-, and it being true

andindifputable, That fome Lords in this Houfe,
equally concerned in Facts, for which other Lords
are Impeached by the Houfe of Commons, are

ftill near the King's Perfon, in the greateft Places

of Truft and Honour, and Unimpeached ; and

alfo, That feveral Members of the Houfe of Com-
mons, equally concerned in the fame Facts, for

which fome of the Lords are Impeached, do how-
ever remain Unimpeached ; the faid Lord thinks,

fuch a Truth could never have been more pro-

perly fpoken, in the Maintenance and Defence

of your Lordfhips Judicature and Refolutions:

And infifteth, That what he had faid at the Free

Conference was not any fcandalous Reproach, or

falfe Expreffion, or any ways tended to make a

Breach in the good Correfpondence between the

Lords and Commons, or to the interrupting the

Publick Juftice of the Nation, by delaying the

Proceedings on the Impeachments, as in the faid

Charge alledged ; but agreeable to Truth, in!

Difcharge of his Duty, and in the Defence o|

the undoubted Right and Judicature of chi-

Houfe.

HAVERS II AM.

Ordered) That a Copy of the Lord HaverfJjam'

Anfwer be fent to the Houfe of Commons.
Then a Meffage was fent to the Houfe o

Commons, by Sir John Francklyn, and Sir Loco

William Child, to carry down a Copy of the I

bovefaid Anfwer.

R
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Die Veneris 20° Junii, 1701.

A MefiTage from the Houfe of Commons by

the Lord Mordaunt, and others. See Page 378.

Order d, That the Committee appointed to

confider of the Manner of Proceedings on Im-

peachments, do meet prefently, and draw an An-

fwer to this Meffage.

The Earl of Stamford reported from the Lords

Committees, appointed to confider of the Manner

of Proceedings on Impeachments, the Anfwer

drawn by them, in anfwer to the Commons Mef-

fage this Day : Which was read, and agreed to,

as follows :

A Meffage was fent to the Houfe of Commons
by Mr. Grey and Dr. Newton, to acquaint them,

That in Anfwer to the MeiTage of the Houfe
of Commons this Day, the Lords do acquaint

the Commons, That they might have known,

by the Records of the Houfe of Lords, that

" the Lords have proceeded to the Trial of the

' Lord Sommers, on Tuefday laft, being the Day
' appointed ; and the Commons not appearing
" to maintain their Articles againft the faid Lord,
" the Lords have, by Judgment of their Houfe,
" acquainted him of the Articles ofImpeachment
" againft him, exhibited by the Houfe of Com-
" mons, and all things therein contain'd, and
" have difmifs'd the faid Impeachment.

'* And the Lords have appointed Monday
*j next for the Trial of the Earl of Orford ;

" on which Day they will proceed on the faid

" Trial.

" The Commons ftill preffing for a Committee
" of both Houfes (which the Lords never can
" confent to, for the Reafons already given) their

I Lordfhips can infer nothing from their perfift-

* ing in that Demand, than that they never de-
** fign'd to bring any of their Impeachments to

a Trial.
** As to the Lord Haver/ham, his Anfwer is

" now before the Houfe of Commons, and the
" Lords refolve to do Juftice in the Matter.

Die Junit, 1 70 1.

The Houfe being mov'd to confider what is fit

to be done in relation to the Charge of the Houfe
of Commons againft John Lord Haver/ham •, and
after due Confideration thereof, and the Lord
Haver/ham defiring to be profecuted, it was pro-

pofed as follows

:

That the Anfwer of John Lord Haver-foam to

ithe Charge fent up againft him by the Houfe of
[Commons, having been fent down to that Houfe;
It is refolv'd, by theLords Spiritual and Temporal
in Parliament affembled, That unlefs the faid

Charge fhall be profecuted againft the faid Lord
Haverjham with Effect by the Commons, before

:he End of this Sefiion of Parliament, the Lords
will declare and adjudge him wholly Innocent of
:he faid Charge.

Then this Queftion was put, Whether this

Refolution fhall be agreed to ?

It was refolved in the Affirmative.

It is order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That Sir David
Mitchell, Sir Edmund Harrifon, George Dorrington,

^<\\JofephBurchet,'ES(\\ Cupt.GeorgeBynns, Brooke
Bridges, Efq* George Cornwall Efq; Capt.

Griffith, Holmes, Edmund Hayman, and
Traverfe, Efq-, his Majefty's Surveyor-General,

do, and they are hereby requir'd to attend this

Houfe on Monday next, at Ten of the Clock in

the Forenoon, as Witneffes on the behalf of Ed-
ward Earl of Orford.

A Complaint being this Day made of certain

printed Votes of the Houfe of Commons, dated

the 20th Inftant, wherein there are feveral Things
highly reflecting on the Houfe of Peers ; It is Or-
der'd by the Lords Spiritual and Temporal in

Parliament affembled, That the Confideration

thereof (hall be adjourn'd to Monday next, and all

the Lords fummon'd to attend with Special No-
tice of this Order,

Die Luna? 23 Junii, 1701.

The Earl of Stamford acquainted the Houfe,

from the Lords Committees appointed to draw,

or extrad out of the Books, what is to be prin-

ted in relation to the Lords Impeach'd, and the

Proceedings thereupon, what was tranfcrib'd in

order thereunto •, and, that there was more to be

extracted, which as yet was not tranfcrib'd

:

Whereupon it was ordered, by the Lords Spiritual

and Temporal in Parliament affembled, That any

Three of the Lords of the faid Committee do
meet when they pleafe, after the Houfe is up,

and give Order to the Clerk for what fhall be

further tranfcrib'd out of the Journals, in order to

the printing thereof.

The Houfe refumed the adjourn'd Debate up-

on the printed Votes of the Houfe of Commons
of the Twentieth Inftant. After Debate, it wSs

propofed to declare, That the Refolutions of the

Houfe of Commons, in their Votes of theTwen-
tieth Inftant, contain moft unjuft Reflections on

the Honour and Juftice of the Houfe of Peers,

and are contriv'd to cover their affected and un=

reafonable Delays in profecuting the Impeach'd

Lords.

The Queftion was put, Whether this fhall be

the Refolution of the Houfe?
It was refolv'd in the Affirmative.

I. It is refolv'd, by the Lords Spiritual and

Temporal in Parliament affembled, That the Re-
folutions of the Houfe of Commons, in their

Votes of the Twentieth Inftant, contain moft

unjuft Reflections on the Honour and Juftice of

the Houfe of Peers, and are contriv'd to cover

their affected and unreafonable Delays in profe-

cuting the Impeach'd Lords.

It being alfo propofed to declare. That the faid

Refolutions do manifeftly tend to the Deftruction

of the Judicature of the Lords, to the rendering

Trials on Impeachments impracticable for the fu-

ture, and to the fubverting the Confirmation of

the Englifh Government.
The Queftion was put, Whether this fhall be

the Refolution of the Houfe ?

It was refolv'd in the Affirmative.

II. It is refolv'd by the Lords Spiritual and

Temporal in Parliament affembled, That thefaid

Refolutions do manifeftly tend to the Deftruction

of the Judicature of the Lords, to the rendering

Trials on Impeachments impracticable for the

future, and to the fubverting the Conftitution of

the Englijh Government.

It being alfo propofed to declare, That what-

ever ill Confequences may arife from the fo long

defer-
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deferring the Supplies for this Year's Service, are

to be attributed to the fatal Counfel of putting

off the Meeting of a Parliament fo long, and to

the unneceffary Delays of the Houfe o.f Com-
mons.

After Debate, the Queflion was put, Whether
the laft Words (hall Hand Part of the Refolu-

tion ?

It was refolv'd in the Affirmative.

Then the whole Refolution wai read, and the

Queflion was put, Whether thefe Words fhall be

the Refolution ofthe Houfe?
It was refolv'd in the Affirmative.

III. It is refolv'd by the Lords Spiritual and

Temporal in Parliament affembled, That what-

ever ill Confequences may arife from the fo long
deferring the Supplies for this Year's Service, are

to be attributed to the fatal Counfel of putting

off the Meeting of a Parliament fo long, and to

the unneceffary Delays of the Houfe of Com-
mons.

It is order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That the feveral

Refolutions made this Day be printed, with what
was formerly order'd to be printed out of the

Journals relating to the Lords that were Im-
peach'd.

Then the Houfe was adjourn'd during Plea-

fure to Robe.

Then the Houfe was refumed.

The Houfe was call'd over by the Clerk, and
the Names of the Lords prefent fet down by the

Heralds.

Then the Houfe was adjourn'd to Weftminjler-

Hall, and the Lords went in the fame Order as

they did to the Lord Sommers's Trial: And being

come to the Hall, and feated, the Houfe was
refumed.

Leave was given to the Judges to be cover'd.

Proclamation being made for Silence, the fol-

lowing Proclamation was made for Profecution

;

viz.

Whereas a Charge of High Crimes and Mi/de-

meanors has been exhibited by the Houfe of
Commons , in the Name ofthemfelves and all

the Commons of England, again/} Edward
Earl of Orford ; all Perfons concerned are to

take Notice, that he nowftands upon his "Trial,

and that they may now comeforth, in order to

make good thefaid Charge.

Then the Articles of Impeachment againfl Ed-
ward Earl of Orford were read, and alfo his Lord-
fhip's Anfwer to the faid Articles.

Then the fame Proclamation as before was
made for Profecution ; and the Lord-Keeper de-

clar'd, That the Court is now ready to proceed

upon the Trial of Edward Earl of Orford, and

therefore their Lordfhips are to give Atten-

tion.

The Earl of Orford faid, His Council were
ready to be heard, if the Houfe pleas'd.

Then the Lloufe was mov'd, and did adjourn

to the Houfe above, and return'd in the fame
Manner as they went down.
Then the Houfe was refumed, and order'd,

That the fame Method be obferv'd, in giving

Judgment in the Hall, as was at the Lord Som-
mers's Trial, and the like Queflion put in the

Hall.

The Houfe being call'd over, and the Name
of every Lord prefent writ down for the Lord-
Keeper.

The Houfe was again adjourn'd to Wefiminfter-
Hall, where the Houfe was refumed, and Procla-
mation made for Silence.

Then the Lord Keeper put this Queflion,
That Edward Earl of Orford be Acquitted of

the Articles of Impeachment exhibited againft
him by the Houfe of Commons, and all Things
therein contain'd ; and, That the faid Impeach-
ment be difmifs'd.

The Lord-Keeper afk'd every Lord prefent,
Whether Content, or Not Content, beginning at the
lowefl Baron.

Lord Haverfham
'

Content
Lord Herbert

Lord Offulfton

Lord Cornwallis

Lord Berkeley

Lord Rockingham
Lord Lucas
Lord Colepeper

Lord Mohun
Lord Lovelace

Lord North
Lord Wharton

Lord Eure
Lord Fitzwalter

Lord Bergavenny

Lord Biihop of Chichefter

Lord Biihop of Peterborough

Lord Biihop of Lincoln

Lord Bifhop of Norwich

Lord Bifhop of Coventry and Lichfield

Lord Bifh.jp of Ely

Lord Bfhop of Sarum
Lord Vifcount Say and Seale

Earl of Rochford

Earl of Scar

Earl of Montagu
Earl of Portland

Earl of Berkeley

Earl of Radnor
Earl of A tacclesfield

Earl of Shaftfbury

Earl of Burlington

Earl of Effex

Earl of Kingfton

Earl of Stamford

Earl Rivers

Earl of Huntingdon

Earl Marfhal

Duke of Newcaftle

Duke of Schomberg

Duke of Bolton

Lord Steward

Lord Arch-Bifhop of Canterbury Content.;

After which the Lord-Keeper declar'd, That
the Votes were Unanimous in the Affirmative.

Then the Lord-Keeper declar'd, That Edward

Earl of Orford was Acquitted of the Articles of,

Impeachment againfl him, exhibited by theHoufe^

of Commons, and all Things therein contain'd;

and that the laid Impeachment be difmifs'd.

And his Lordfhip alfo declared to the Earl of

Orford, That he was Acquitted.

Then
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Then the Houfe adjourn'd to the Houfe above,

and being refumed, Ic is Confider'd, Order'd, and

Adjudg'd, by the Lords Spiritual and Temporal

in Parliament affembled, That Edward Ear) of

Orford (hall be, and is hereby Acquitted of the

Articles of Impeachment againft him, exhibited

by the Houfe of Commons, and all Things there-

in contain'd-, and, That the faid Impeachment be

difmifs'd.

Die Martis 24 Junii, 1701.

It is order'd by the Lords Spiritual and Tem-
poral in Parliament affembled, That all the Ar-

ticles of Impeachments, and Anfwers to them •,

The Lord Haver/ham's Charge and Anfwer ; The
Lord Sommers, and the Earl of Orford's Trial, and

all other Things relating thereunto, and The Re-

folutions of Monday laft, be tranferib'd and prin-

ted j and, That the Duke of Bolton, the Earl of

Stamford, the Lord fVharton, the Lord North, Lord

Haverjham, and Lord Sommers, or any Three of

them, do infpeft the Journals, and take care that

what is or fhall be tranferib'd, in order for print-

ing, be perfect •, and give Order to the Clerk for

printing thereof.

Then the Ploufe taking into Confideration

,

That there were feveral Lords charg'd and im-

peach'd by the Commons, and no Profecution a-

gainft them ; Order'd' as follows ; viz.

The Houfe of Commons not having profecu-

ted their Charge, which they brought up againft

John Lord Haver/ham, for Words fpoken by him

at a Free Conference the Thirteenth Inftant j it

383
is this Day Order'd, by the Lords Spiritual and
Temporal in Parliament affembled, That the faid

Charge againft John Lord Haver/bam fhall be,

and is hereby difmils'd.

The Earl of Portland being Impeach'd by the

Houfe of Commons of High Crimes and Mifde-

meanors, the Firft Day of April laft ; It is Or-
der'd by the Lords Spiritual and Temporal in

Parliament affembled, That the Impeachment
againft William Earl of Portland fhall be, and is

hereby difmifs'd, there being no Articles exhibi-

ted againft him.

The Houfe of Commons having Impeach'd

Charles Lord Hallifax of High Crimes and Mifde-

meanors, on the Fifteenth Day of April laft, and
on the Fourteenth Day of this Inftant June exhi-

bited Articles againft him ; to which he having

anfwer'd, and no further Profecution thereupon ;

It is Order'd by the Lords Spiritual and Tempo-
ral in Parliament affembled, That the faid Im-
peachment, and the Articles exhibited againft

him, fhall be, and they are hereby difmifs'd.

The Houfe of Commons having Impeach'd

Thomas Duke of Leeds of High Crimes and Mifde-

meanors, on the Seven and twentieth of April,

One thoufand Six hundred Ninety-five, and on
the Nine and twentieth of the faid April exhibi-

ted Articles againft him, to which he anfwer'd;

but the Commons not profecuting, It is Order'd

by the Lords Spiritual and Temporal in Parlia-

ment affembled, That the faid Impeachment, and

the Articles exhibited againft him, fhall bs, and

they are hereby difmifs'd.

CLXXI.
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CLXXI.

The Trial ^/PATRICK HURLY, 0/ Moughna, in

the County of Clare, Gent, at the King's-Bench in Ireland,

upon Two [feveral) Indictments, the one for Perjury, and
the other for Confpiring with Daniel Hicky, &c. to Cheat

the Popijh Inhabitants of the County of Clare, &c. May 31,

1 70 1. Pafche 13 Will. III.

HE Prifoner being brought from

the Marjhalfea to the Bar, and a

Full Jury appearing, the Clerk of

the Crown bid him look to his

Challengers : And after fome
Challenged by him , the Jury
Sworn, were

Edmund Perry, -j [John Brew,
James Mac Donnel, Hugh Brady,

John Brady,
\ J

Edward Mealing,

Dennis Mac Mahone, ( S Aujlin Bennis,

Richard Hen,
\ \ Jofepb Cecil,

Thomas Brown, J I Patrick Connel.

Clerk of the Crown. Gentlemen of the Jury,

you are to underftand, That Patrick Hurly ftands

indicled of Perjury, for Swearing before Neptune

Blood, Dean of KWftnora., One of his Majefty s Ju-

ftices of the Peace for the County of Clare, That he

was Robbed of Three Hundred Piftoles in Gold, and

feveral other Things, by four Perfons altogether un-

known to him, but whom, by the Tone of their Voice,

he believed to be Irifhmen and Papifts ; whereas,

in Truth and Fail, he well knew them by their

Names and Perfons, being fet on by himfelf, and

did not take any thing at allfrom him.

Mr. Attorn. General. Clerk of the Crown,

You have another Indictment againft the Prifo-

ner at the Bar , pray charge him with it.

CI. of the Crown. Gentlemen of the Jury, you

fhall likewife underftand, That the fame Patrick

Hurly ftands here indicled, for that he did falfly and

deceitfully confpire with one Daniel Hicky and feve-

ral other MalefaEtors, unjuftly to opprefs the Popijh In-

habitants of the County of Clare, and cheat them of a

great Sum of Money, by colour of the Rapparee Act.

Mr. Attorn. Gen. May it pleafe your Lord-

fhips, and you Gentlemen of the Jury, the Pri-

foner at the Bar, Patrick Hurly, is here indicted

for Perjury •, and the Perjury is this, That the

Sixth ofMarch, i6gg, he came before Dean Nep-

tune Blood, one of his Majefty's Juflices of the

Peace for the County of Clare, and made Oath

before him, purfuant to the late Statute for fur-

prefTing Tories, Robbers and Rapparees, That

being at his Father's Houfe in the aforefaid

County of Clare, feveral Perfons, with their Faces

mafked, came unto the faid Houfe in the Night-

time, and forced into his Chamber, made a fhot

at him, and tied him and another Man with

Cords fall to a Bedftead ; that by the Tone of

their Speech they feemed to be Irifhmen, and

that he believed them to be Papifts; that he

knew not one of them either by their Names or

Perfons ; that immediately they broke open feve-

ral Trunks, and took out of one of them a Bag,

wherein were 374 Guineas, and 345 Piftoles ; a

Gold Crofs fet with Diamonds, and feveral o-

ther Diamonds to a great Value ; and a great

Number of Holland Sheets and Holland Shirts,

all to the Value of about 1300 Pounds ; all which

he fwore they took away from him ; and this

he fwore, in order that he might (according to

the late Act, called the Rapparee Aft) make the

Country re-imburfe this 1300 Pounds to film.

Gentlemen, this was all falfe, and nothing at

all in it but a Mock-Robbery, acted by Perfons

employed and fet on by himfelf, whom he very

well knew, and who took nothing at all from

him, but it was only defigned to Cheat the

Country ; and in truth he was not robbed at

all, not of the Value of a Farthing. The Se-

cond Indictment is for a Cheat, in Confpiring

with the Malefactors to wrong the faid Country,

and deceitfully and unjuftly to raife Money upon

the Country, under Colour of the Act of Par-

liament.

Mr. Sol. Gen. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, Mr. Attorney

General has given you an Account of the Indict-

ments : The Second is the Confequence of the

Firft. If Ivlr. Hurly was really and truly Rob-

bed, then he did not defign to cheat the Country :

But if he was not really and truly robbed, but

that his Examinations be all falfe, then he was

not only perjured, but did likewife confpire to

Cheat the Country. We will, begin with cur

Evi-
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(dence of the Perjury, and the Force of our

Evidence is this : Mr. Hitrly pretends to be rob-

>ed of about Thirteen Hundred Pounds, in

March 1699. We will fhew you, That Mr. Hurly,

nftead of being a Man of fo much Cafh at that

fime, was the contrary, to an extream Degree :

That to prevent Arrefts, he had feveral Protecti-

is; and he told a Gentleman, there could not be

readier Way to get Money, than by the Act of

Parliament ; if he could fix a Robbery on the

Country, he could Tax what Sum he pleafed.

\\e fhall fhew you with whom he concerted this

iretended Robbery, and by whom 'twas acted,

nd that Mr. Hitrly himfelf contrived the whole

flatter, and the feveral Goods, that he pretended

o lofe, he had back again, and they were fent

mother Way afterwards by Mr. Hurly ; and that

he Gold he pretended to iofe, was bur Coun-

ts. We will trace you the Whole Drift and

Contrivance of the Matter. My Lord, we fhall

irft produce the Information of Mr. Hurly, fworn

efore Dean Blood.

[Dean Neptune Blood /worn.]

Court. Look on that Paper: Was that Exami-
nation fworn before you, Sir ?

D. Blood. Pleafe your Lord/hip to give me
leave to read it.

Court. Do fo, Sir; take your own Time
Sl'ou have read that Paper ?

D. Blood. Yes.

Court. Was that Examination taken before

^ou upon Oath ?

D. Blood. Yes, my Lofd.

Court. Who was the Perfon that fwore it ?

D. Blood. Patrick Hurly.

Court. Is that the Man, that ftands there ?

D. Blood. Yes, that is he.

[Clerk reads the Examination.]

Com. Clare. The Information of Patrick Hurly

of Moughna, in the faid County, Gent, ta-

ken before Neptune Blood, Dean of Killfe-

nora, One of his Majefty's Juftices of the

Peace for the faid County.

THE faid Informant being duly fworn on
** the Holy Evangelifts, and examined,

faith, That on Sunday, the Third of March,
One thoufand Six hundred and Ninety-nine,

about Eleven of the Clock at Night, being

then at his Father's Houfe at Moughna afore-

faid, and in his Chamber, he faw three Men
armed burft in an Out- door of the faid Houfe,
which opened into a Garden, threw down
Mr. Ronane, who was near the faid Door,
in a rude manner, with Swords and Piftols

in their Hands, entered into the faid Cham-
ber, dragging the faid Mr. Ronane with them :

Inftantly there appeared a fourth Perfon arm*
ed, and with their Faces mafked ; and mak-
ing a Shot at the Informant, they immediate-
ly tied him and the faid Mr. Ronane with

Cords faft to a Bedftead, calling the In-

formant Rogue, Rafcal, Son of a Whore,
Treacherous Villain to his Country, and ma-
ny abfurd Words to that Effed. The faid In-

formant further faith, That the faid Perfons, by
the Tone of their Speech, feemed to be Iri/h--

Vol. V.

; men, and believes them to be Papi/is, but
knows not any one of them by their Names
or Perfons. That immediately they broke
open three large Trunks, and took out of one
of the faid Trunks a Bag, wherein were Three
hundred Seventy and Four Guineas, and Three
hundred Forty and Five Pifloles, amounting in

all to the Sum of Eight hundred Forty and
Eight Pounds, Nine Shillings Sterling, or there-

abouts, together with a Gold Crofs fet with
Diamonds, and feveral other Diamonds, to the

Value of Twd hundred Twenty and Five
Pounds Sterling ; and alfo the Number of
Twenty-four large Holland Sheets, each of them
containing Ten Yards, or thereabouts, Price

Seventy and Two Pounds' Sterling, and Thir-

ty-five Holland Shirts, amounting to the Va-
lue of One hundred Fifty and Seven Pounds
Ten Shillings Sterling. The faid Informant
further faith, He heard a great Buftle and Noife,

and Shots made in the other Parts of the faid

Houfe at the fame Time, which he under-

stands was done by others of the faid Rob-
bers. And further faith, That the faid Rob-
bers took away all the aforefaid Gold, Dia-

monds, Sheets and Shirts, and left the faid

Informant and Mr. Ronane tied as aforefaid,

and locked the faid Door on the outfide. He
further faith, That he never got any of the

faid Gold or Goods fince the faid Robbery.
And further faith, That when he perceived the -

faid Robbers were gone away, he, this Infor-

mant, fent fome of his Servants out through 1

Window about Four of the Clock next Morn-'

ing, td make a Hue and Cry, and to raife

the Country, to purfue after the Robbers.

The faid Informant being afked, Whether the

faid Robbery was committed by any Contri-

vance of his own, or any Friend of his, with

Expectation to get Money raifed on the Coun-
try, or for any other Self end? Declares, That
it was not, nor does know of any fuch Contri-

vance or Defign, by any Perfon whatfoever,-

either directly or indirectly. The faid Infor-

mant further faith, That two of the faid Rob-
bers, which came into his Chamber, had red

Cloaths, and underftands that there were in and
about the faid Houfe the Number of feven

more of the faid Robbers, befides' the afore*

faid four that entered into' the faid Chamber,

He further faith, That he cannot give any De-
fcription of any of the faid Perfons, more
than is herein fet forth. And being examined,;

Whether any of his Servants or Family were

from home at the fame Time when the

faid Robbery was committed? he faid, That he
fent one Cdlaghan Carty, a Servant of his, that

fame Day to Mr. John Forfter, at Rathorpa m
the County of Gallway, for a Suit of Mourning
Cloaths, which the faid Mr. Forfter brought

from Dublin for the faid Informant ; and the

faid Calaghan returned the next Day, being

Monday the Fourth of March Inftant, with a

Letter from the faid Mr. Forfter, and that the

faid Informer's Wife and her Brother, Mr. Ed-

mond Tirrey, and Mr. Ulick Bourk, who is mar-

ried to her Sifter, were the fame Night when
the faid Robbery was committed at Captain

Chriftopher 0-Brien*s Houfe at Imijhtiman in

the faid County of Clare, The faid Informant

further faith, That Mouhgna aforefaid,where the

D d d " faid
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" faid Robbery was committed, is in the Barony
'* of Corcumoroe, and County aforefaid. He fur-

'* ther faith, That he had about Four Hundred
" Pounds of the aforefaid Gold from Alderman
" Walton in Dublin, and had the reft fometime
" before from Mr. Chriftopher Fitz-Symonds,Mzx-
" chant in Dublin. The faid Informant further

" faith, That he knows not who any of the afore-
c< faid feven Perfons were, that were in and about
" the faid Houfe, nor yet any of the Four Per-
" fons as aforefaid, nor from whence any of them
'* came, nor whither they went, and further

" faith not.

/

Jurat coram me

6°Martii 1699.

nation was
Court.

forced from them. It is here

Calaghan Carty [worn.

Nep. Blood.

Vera Copia

Gul. Tisdal.

Court. Mr. Dean Blood, Is this the very Exa-

mination that Mr. Hurly gave in upon his Oath

before you ?

D. Blood. Yes, Sir.

K. Council. Did he fwear it all ?

D. Blood. Yes, he fwore all the Contents of

this Examination to be true.

Mr. Soil. Gen. My Lord, and you Gentlemen

of the Jury, the Scope of the Evidence againft

the Gentleman at the Bar is thus : We will fhew

you the great Neceflity he was under, and the

preffing Occafions he had for Money •, and that

being in great Straits, he was contriving how
to ftave off his Creditors, and fave his Reputa-

tion. We will produce the Perfons that he

had Difcourfe with about the probable Way of

getting Money ; and fome of the very Perfons

that were to act in order to it ; and that when

Mr. Ronane was in the Houfe, thefe Actors were

to rufh in, and to tie him and Mr. Patrick Hurly

together ; and then to look in fuch a Trunk,

and there they fhould find fomething like

Gold. That the Actors did lurk in and about

the Houfe by Mr.ffi/r//sAppointmenf,and came

into the Dwelling-houfe, as was contrived be-

tween them, rufhing in with the faid Mr. Ro-

nane, who went out into the Garden after Sup-

per, as was contrived beforehand. When Mr.

Hurly was giving in his Information, Mr. Blood

afked him, What Witneffes he had befides him-

felf ? He faid, a Servant of his, one Calaghan

Carty. We will produce that fame Calaghan

Carty, who will give a full Relation of the Mat-

ter.

Calaghan Carty call'd.

Mr. Bernard. My Lord, one Word for the Tra-

veler. My Lord, this Calaghan Carty and others

were the Perfons taken up for this Robbery, and

actually in Goal for it ; they were the Perfons

that did actually rob us. My Lord, they were

put into Irons, and threatened to be hang'd un-

lefs they would fwear it was a Sham-Robbery ;

and thereupon were difcharged j and after came

to this Town, and went before my Lord Chief-

Juftice Pyne, and they fwore, That their Exarni-

Court. Do yo know Patrick Hurly?
Carty. Yes, my Lord.
Court. How long have you been acquainte

with him ?

Carty. Since he came into this Kingdom froi

England.

Court. How long was he come before he w;
profecuted ?

Court. 'Twas about two Years.

K. Council. Will you give the Court and th

Jury an Account what you know concerning th

Robbery? Tell the whole Truth, and nothin
but the Truth.

Carty. My Lord, I was one of his Servant:

He came to me, and called me out to his Stable

and drew out a Purfe ofGold, and fhewed it me
and told me, he was to pay one Mr. Arthur fom
Money, who was to come fuch a Day to com
pound with him for the Money •, and if he dii

give him that Money, he would be ruin'd fo

ever ; but that if I would do as the reft would,
would do him a Kindnefs: And fays, That whe:

Mr. Arthur fhould hear the Money was robbed
he would compound with him : And he told m
where the Money was to be, and the Trunk h
would put it into.

Court. Did you, according to his Defire, tak

away the Gold and the Linnen ?

Carty. Yes, my Lord.

Court. Was there any others to do it befide

your felf ?

Carty. Yes, Four more, Donagh OBrien An
drews,DanielHicky, Daniel Carty, and Teigue Carty-,

Court. What did you do with the Linnen?
Carty. It was Daniel Hicky took it out, and, hi

faid, he gave it all back again to his Mafter.

Court. Were you difguifed ?

Carty. Yes, we had fome of us Blue Coats

and fome of us Red Coats and Vizards.

Court. Where had you the Coats ?

Carty. Mr. Hurly''s Man threw them into th<

Barn to us.

Court. Had you any Arms ?

Carty. Yes, my Lord, we had Swords.

Court. Who gave the Arms to you?
Carty. Daniel Mac-Cay, Mr. Hurly"% Footman

Court. Whofe were the Swords?

Carty. I was told they were brought fron

Dublin by Mr. Hurly.

Court. Was there any Fire-Arms ?

Carty. Yes, there was Fire-Arms left on a TabI'

by the Door, and charged with Powder.

Court. Had you any Directions about them ?

Carty. Yes, my Lord, they were laid there 01;

purpofe for the Men.
Court. Who gave thofe Directions about tin

Fire-Arms ?

Carty. It was Daniel Mac-Cay.

Court. Were they charg'd ?

Carty. Yes, with Powder only.

Court. Was any of 'em fired off then ?

Carty. Yes, there was.

Mr. Sol. Gen. My Lord, though they were fire<

off, there was no Ball in them : It was not to d<

Harm, but only to frighten thofe who were no

in the Secret.

o CoiiV:
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Court. Did you take the Gold in the Purfe, or

whatever it was ?

Car. My Lord, we were directed by Mr. Hurly

to pour it on the Table, that Mr. Ronarie might

fee it.

Court. How long had Mr. Ronane been there ?

Car. Two Nights.

Sir J. Mead. Was there any particular Time
appointed when you was to do this Fact ?

Car. There was, my Lord •, when Mr. Ronane

Ifhould come out of the Back-door.

Court. Had you any Directions in particular

what to do with the Servants ?

Car. Yes; we had Directions to tie Mr. Hurly

and Ronane together, and there was a Bed-cord

laid in the Room ready for the Purpofe.

Mr. Recorder. Who gave you the Directions to

tie them ?

Cir. Mr. Hurly.

Mr. Sol. Gen. Do you know one Walter Neylar ?

Car. Yes.

Mr. Sol. Gen. Where was he ?

Car. He was in Goal at Ennis, for Mr.Hurly's

Debt.

Mr. Sol. Gen. You were Mr. Hurly's Servant.

—

Pray, did he appear publickly about that Time ?

or, Was he on his Keeping ?

Car. He was on his Keeping.

Court. Explain you felf • What was that

Keeping ?

Car. My Lord, he was on his Keeping, for fear

of being taken upon Writs and Executions : He
had Servants in his Houfe, and he kept one

watching conftantly, for fear of being taken.

Court . At whofe Suit ?

Car. At Mr. Arthur's Suit.

Mr. Atto. Gen. My Lord, I am told his Houfe

was a fort of a Garrifon, and there were regular

Works about it.

Court. You fay, there were Scouts abroad, and

fome Wall : Pray give an Account what Works
there were about the Houfe.

Car. Yes ; there was a Brick-Wall about one

Side of the Houfe.

Court. Do you imagine it was to prevent his

being arretted, that he built that Wall ?

Car. Yes, it was, my Lord.

Mr. Recorder. What fort of Money was there

when you open'd the Bag ? What did appear

to be ?

Car. It was yellow Pieces ; and Mr. Hurly gave

his Seal, to feal the Bag up again.

Court. Was Mr. Ronane there at that Time ?

Car. The Seal was given before, my Lord.

Mr. Sol. Gen. He fays, It was not he that

pour'd the Money out. ~ Did you judge the

Money to be Gold or Counters ?

Car. That, my Lord, I did not know.

Mr. Sol. Gen. My Lord, Mr.Hurly pretends, that

this Man gave an Examination contrary to this.

Now we will mew you, That that was done by
another Perfon, employ'd by Mr. Hurly to perfo-

nate this Man. But, before that, pleafe to afk

him as to the Linnen that was carried away,

what became of it, and who difpofed of it.

Court. You fay, there was Linnen taken away,

—What Linnen ?

Car. There was Holland Sheets, and they were

put into a Cheft in the Barn •, and we brought
them in again.

Vol.V.

Court. Who brought them in ?

Car. Daniel Hicky, and I my felf.

Court. Who did you deliver them to ?

Car. To Mr. BuHfi Wife.

Court. Was he privy to it?

Car. Yes, hcAvas.

Court. Did you ever make Mr. //«r/y acquainted.,

that you had reftor'd the Linnen ?

Car. Yes, my Lord.

Mr. Recorder. Pray, was there any Jewels or

Diamonds taken away ?

Car. My Lord, he faid there was fome in a

little Bag, fome Jewels and Diamonds -, and he

bid us not to open it, and we did not.

Court. Was that Bag in the fame Drawer with

the other Money ?

Car. Yes, my Lord, it was.

Sir J. Mead. Pray, my Lord, I defire to know,
whether he was ever tamper'd with by any body,

and who it was.

Court. Was you ever tamper'd with, to take off

your Evidence ?

Cur. Yes, my Lord, I was—by Daniel Carty,

and I refus'd it.

Court. Was you by Mr. Hurly ?

Car. No,——— but he fent his Brother to

me.

Mr. Forfter. Pray, my Lord, let us fee that

Examination : He, after that Examination, gave

Evidence contrary to what he has now given.

Court. Do you admit, that there was an Exa-

mination ?

Mr. Sol. Gen. That there was an Examination

fworn before my Lord Chief-Juftice But

that this was not the Man.
Mr. Recorder. Was you fworn before my Lord

Chief-Juftice Pyne ?

Car. Never in my Life,

Court. Look on it •, Is that your Hand ?

Car. It's none of my Hand ?

Mr. Recorder. Pray look upon it.

Car. It's none of my Hand.

Mr. Forfter. {Produces another Paper. ) —Pray
look on that Paper, and fee if that be your Hand

or hot.

Car. I don't know whether it be or no j I be-

lieve it may.

Mr. Sol. Gen. Pray mind which he owns to be

his Hand, and which not.

Recorder. We have to deal with a nimble Per-

fon.

Court. What will yoU have next ?

Mr. Bernard. The next Thing is, What Time

of the Day or Night the Robbery was commit-

ted.

Car. My Lord, it was about Ten a-Clock at

Night, before the People went to Bed.

Court. What Month ?

Car. The Month of March;

Court. What Day of the Month ?

Car. As I underftand, the Third of March.

Court. What Day of the Week ?

Car. Sunday.

Mr. Bernard. Where was you on Monday Mor-

ning? I
Car. I was At Corrofin.

Mr.Bernard. How far is that fro^Mr. Hurly's?

Car. It is five Miles.

Court. How long did you flay at Corrofin f

Car. I ftay'd there till News came, that the

Robbery was committed ; I ftay'd till Night.

Ddd 2 MrJff-
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Mr. Bernard. Pray, was Mr. Ronane privy at all

to this Robbery ?

Car. I don't know ; I believe he may, For I

know no other Bufinefs he had there, nor I faw

ho other Bufinefs he did there.

Court. Mr. Bernard, he fays this,—As Mr. Ro-

nane was to go out of the Back-door, then at that

very Time they came thro' the Garden.

Car. Yes, my Lord* Mr. Hurlfs Man came to

give us a Call.

Court. He fays, Hurlfs Man did give them
Notice when Mr. Ronane did go abroad.

Mr. Bernard. Do you believe that Mr. Ronane
went abroad ?

Court. He fays, it Was ufual for Mr. Ronane to

go abroad.

Mr. Att. Gen. My Lord, the next Witnefs we
mall produce is another Servant, that was in the

Houfe with Mr. Hurly the fame Time.

Margaret Conneene.

Mr. Soil. Gen. This Lady goes in the Family
by the Name of Peggy Rabbet ; Margaret is Peggy,

and Conneene, Rabbet.

[An Interpreter/worn, becaufejhe could not/peak

Englifh, Then /he was /worn.

Mr. Sol. Gen. Pray afk her^ whether Ihe knew
Patrick Hurly, and let her point at him.

Con. There he is.

Mr. Soil. Gen. What does Ihe know of this Rob-
bery, this pretended Robbery ?

Court. Pray afk her, how long Ihe has been ac-

quainted with Mr. Hurly.

Interp. This Year and a half.

Court. Was Ihe a Servant, or no ?

Interp. Yes, a Servant in the Houfe for a Year
and half.

Court. Does Ihe know of any Robbery, or pre-

tended Robbery, committed on Mr. Hurly?
Interp. She knows there was a Robbery.
Court. Was Ihe a Servant in his Houfe at that

Time ?

Interp. Yes, my Lord, Ihe was.

Court. Let her tell what Ihe knows of it from
the Beginning to the End.

Mr. Record. The whole Story, the whole In-

trigue.

Interp. She fays, one Hicky, and Calaghan Carty,

DonoghO-Brien Andrews, came into the Houfe at

Night, and Teigue Carty and Daniel Carty.

Court. Were they disfigur'd ?

Interp. Yes, Ihe fays* they were.

Court. How did Ihe know them ?

Interp. As Calaghan Carty told her.

Court. When was that?

Interp. After he came out of Goal.

Court. Did Ihe know any of them when their

Difguife was on ?

Interp. No, Ihe did not.

Court. Did Ihe know of any Contrivance of a

Robbery ?

Interp. No, Ihe did not.

Court. What Time of the Day or Night was
this Robbery committed ?

Interp. She fays, my Lord, about Ten of the

Clock at Night.

Court. What Month ? or, What Time of the

Month?
Interp. She does not know ; but it was about

Ten of the Clock at Night, as Ihe believes.

Court. Pray, in what Manner was it that they
came into the Houfe ?

Interp. She fays, my Lord, that about that
Hour of the Night Ihe came in before Mr. Ro-
nane went out at the Back-door •, and, That thefe
Five Perfons came in at that Time into the
Houfe.

Court. What Part of the Houfe was Ihe in

then, when thefe five Perfons came in ?

Interp. She was in the Kitchen.

Court. Alk her, How could ihe fee thefe Per-
fons, when they came into the Houfe, from the
Kitchen ?

Interp. She fays, Ihe could not.

Court. How foon after they got in had (he
Notice the Robbers were got into the Houfe?

Interp. She fays, that as foon as they came in,

one Mac Caie cry'd Murder, and faid, his Matter
was kill'd.

Court. Where were the Robbers then ?

Interp. In the Parlour, near her Mailer's Cham-
ber.

Court. What Arms had they that Time there?

Interp. She fays, that they had Fire-Arms and
a Sword ; and, that they fhot at them.

Court. Which of them had Arms ?

Interp. She fays, All that Ihe faw had Arms.
Court. Was there any Body wounded ? or.Was

there any Oppofition given by any Servants, that

occafion'd them to fire ?

Interp. There was no Body to oppofe them.
Court. What made 'em fire off the Gun then."

Interp. She does not know, unlefs 'twas to keep

them in, and frighten 'em.

Court. How far was this Houfe where Mr.Hurl)
liv'd from any Neighbours ?

Interp. She believes there were fome Neigh-

bours half a Mile off;

Court. Was Ihe in the Parlour ? or, Did fli<

fee any Arms in the Houfe before the Robber;

came in ? or, Did they bring the Arms wit!

'em ?

Interp. She fays, there were Arms in the Par

lour when they came in.

Court. Were thefe Arms Ihe faw with then

the fame that Ihe faw in the Parlour before the]

came in ?

Interp. They were the fame Arms ?

Court. Did Ihe fee thofe Arms ? Hov
long did Ihe fee 'em there before the Robber

came in ?

Interp. She fays, that the Arms lay there al

the Evening before.

Court. Was it ufual for the Arms to lie ther

hefore ?

Interp. 'Twas fo fometimes.

Mr. Sol. Gen. What was Mr. Hurlfs Motiv

for keeping Arms always ready at the Door

What Occafion had he for them ?

Interp. She does not know any other, than ths

her Mailer was in Debt, and apprehenfive c

Trouble ; and, that he kept thofe Arms for hi

Defence.

Court. Pray, does Ihe know what was take

away from her Mailer at that Time ?

Interp. She knows that they took twelve Pa: ;

of Holland Sheets.

Court. Did flie ever fee any of the Linnen thr

was taken away from her Matter with him aftei

wards ?
'!'

k

Inter} I
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Interp. She believes it was.Jnterp. There were Sheets in the Houfe after

the Robbery, and (he believes they were the

fame Sheets.

Mr. Butler. The Sheets in the Robbery were

lar^e, double Holland Sheets. Pray, what

Sheets were they (he faw afterwards in the

Houfe?
Interp. Large Holland Sheets.

Mr. Sol. Gen. How many Pair of Holland Sheets

did (he fee in the Houfe after the Robbery ?

Interp. She faw four or five Pair of Holland

Sheets in the Houfe after the Robbery.

Mr. Sol. Gen. Pray, how foon after the Rob-

bery did (he fee thofe Sheets in the Houfe ?

Interp. After the Aflizes.

Mr. Attor. Gen. Pray afk her, whether any

Goods were fent out to any Neighbour's Houfe,

and what Neighbour's, and what Goods.

Interp. She believes 'twas ufual, when William

Haloway came to the Houfe, that was a Perfon

who profecuted Mr. Hurly for Debt, to fend a-

way the Goods, to fecure them. ...

Mr. Attor. Gen. As I underftand this Woman,

when thefe Robbers had come into the Parlour,

Daniel Mac Caie ran into the Kitchen, and cry'd

Murder! Murder! I would fain know, fince

Daniel Mac Caie was not tied, and that the Rob-

bers did not tie her, why they did not go out to

make Hue and Cry, and raife the Country.

Interp. She fays, my Lord, that there was none

of them tied ; but they did not go out..

Court. Pray, how came it about, that after the

Shots went off, no Neighbours came in ? . .

Interp. She fays; (he believes they could not

hear.

Mr. Attor. Gen. Pray, when they fired off the

Fire-Arms, did they prefent them at her, or at

Daniel Mac Caie? or, Did they find any Holes

the Shots had made in the Cieling, or Marks

of the Bullets in the Wall, or in any other

Place?

Interp. She fays, they hurt no Body, and they

faw no Holes or Marks of Shot or Bullets.

Mr. Attor. Gen. Afk her, whether the Arms
that were in the Parlour did not ufually hang

on Racks or Hooks •, and where were they a lit-

tle before the Robbers came into the Par-

lour.

Interp. They were upon the Table, my Lord,

near the Door.

Court. Where did thefe Arms ufe to be at other

times?

Interp. She fays, at the fame Place, near the

Door.

Mr. Forfter. What number of Arms did Mr.
Hurly ufe to have in the Houfe? and, Of what
Sort?

Interp. A couple of Fuzees, a Blunderbufs, a

couble of Carbines, and Piftols.

Mr. Bernard. Pray how many Swords were

there ufually ?

Interp. She did not know of any but her Ma-
iler's Sword •, (he faw but Two.

Mr. Bernard. How does (he know that the Shots

were made out of thefe Arms that were Mr.
Hurly's ?

Interp. She fays, that (he was (hot at twice.

Mr. Bernard. And was it out of thefe Arms
that ufed to be in the Parlour ?

Interp. She was (hot at with a Piftol.

.

Mr. Bernard. Was it with Mr. Hurly's Piftol ?

,
Court. Whether thefe Arms, that were fired off,

were the Arms that lay on the Table ?

,

Interp. She was told afterwards, by the Perfon
that did it, that they were her Matter's Arms,

Court. Who told her of it ?

Interp. Calaghan Carty.

< Mr. Bernard. She has no other Knowledge of
this but as Calaghan Carty told her?—When was
it he told you this?

Interp. After he came out of Gaol.
Mr. Bernard. How long was that after the

Robbery ?

Interp. They were long in Goal——ihe does
not know.

Mr. Bernard. Tho* ihe was our Servant then,
we (hall (hew whofe Servant (he is now* and
how (he has been promis'd to be Portion'd and
Petticoated. ., Does (he know Tetgue
Carty?

Interp. Yes, (he does.

Mr. Bernard. Does (he know Daniel Hicky ?
Interp. Yes, my Lord.

Mr. Bernard. Does (he know JDonogb O'Brien ?
Interp. Yes, Ihe does.

Mr. Bernard. Had (he this Account from any
of thofe Perfons ? i

.

'

.

;

Interp. She did not afk them.
' Sir John Mead. Whether the Arms Mr. Hurly
had, were carried away by thefe Perfons, or left

there? I,
j

. Interp. She fays, they took 'em otft, and lock'd
the Docfri and left 'em without the HoUfe,

Mr. Sol. Gen. Upon my Word, a Man that had
robb'd Thirteen hundred founds* would hardly

have parted with his Arms till he was fafe lodg'd*
—

:

—What became of the Arms ? Who had 'erri

afterwards?

,
Interp. She law the Arms in the Houfe &

gain. ....-
Court. Were the Arms abufed any ways ?

Interp. She heard they were ftuff'd with Gra-
vel, but (he does not know whether it was fo

or no.

Court. Who did (he hear fay fo ?

Interp. She heard the Family fay fo.

Mr. Bernard. Pray, when did (he fee that Ca-
laghan Carty ? How long was it from the Time
of the Robbery to the Time he told her this ?

Interp. Next Day in the Evening (lie faw him
after the Robbery.

Mr. Bernard. About what Time ?

Interp. She does not know certainly what

Time of the Day. It was afternoon, pretty

late, after the Cows were milk'd.

Mr. Hurly. She fays, the next Day this Man
came back. The Man fays, he was at Cor-

rofin till Night.

Mr. Sol. Gen. He fays, That after the Robbery

was committed, he went that Night as far as

Corrofin ; and, that being weary himfelf, he fent

his Father with the Letter to Mr. ForJler% and

afterwards came back again in the fame Even-

ing.

Mr. Sol. Gen. My Lord, we are inform
J
d, that

this Woman can give direct Proof, that fome of

the Goods, and particularly the Linnen, came

back to the Houfe •, and that, being dirty, (lie

waftYd them.

Court. What Goods were taken away, does (he

know, the Night Mr. Hurly was robb'd J

Interp.
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Interp. She fays, they took Twelve, Pair of

Holland Sheets, and about Three and. Thirty

Shirts.

Mr; Soh Gen. I defjre to know, Did (he after-

wards wafh any Linnen, Sheets of. Shirts;, and

how they were dirty'd with ordinary wearing, as

by going abroad ?

Interp, She fays, there was at leaft four or five

Pair of Holland Sheets that were foil'd.

Mr. Sol. Gen. Did flie wafh any Linneri?

Interp. She was at the Wafhing of 'em..

Mr. Sol. Gen. Did fhe obferve after what man-
ner they were dirtied, by People lying in them,

or otherwife ?

Interp. She does not know.
Mr. Butler. Does (he know of any Holland

Sheets fent to any Gentleman in the Country

from Mr. Hurly?

Interp. She knows that fome of his Linnen

was fent to Mr. O-Brien's.

Mr. Dean. How came fhe to ftay in" the Room
after Shotsymade at her? How came ihe to be fo

ftout?

Interp t She fays, fhe durft.not ftir : One had

a Piftol in one Hand, and a, Sword in the other,

and fhe durft not ftir.

Mr. Bean. How long before the Robbery did

Ihe fee Calaghan Carty ?'
,

Interp. That Day the Robbery was commit-
ted, which was Sunday, he dined there.

Mr. Bernard. My Lord, I defire to know whe-

ther fhe did not fee Calaghan Carty very often af-

ter the Time the Robbery was committed, and
how often.

Interp. My Lord, fhe fays, that after the Rob-
bery was committed, Calaghan Carty was in the

Houfe after his Return from his Errand : He
continued in the Houfe until fuch time as he was
taken.

Mr. Bernard. Pray, who took him ?

Interp. One HalovOay, fhe fays, one Buck, and

fome Dragoons.

Mr. Bernard. Pray, did Calaghan Carty tell her

any thing of this Robbery during the Time he

was in Prifon?

Interp. She fays, he did not.

Mr. Bernard. Whether fhe did not believe this

to be a real Robbery, until he told her after he

came out of Prifon ?

Interp. She did then believe it was a real Rob-
bery.

Mr. Bernard. Does fhe believe now, in her

Confcience, it was a real Robbery ?

Interp. She does not.

Mr. Bernard. What is the Caufe fhe does not

believe it now ?

Interp. She fays, that fhe found it out fince to

be otherwife.

Mr. Sol. Gen. Afk her again, What is the

Reafon that fhe does not believe it to be a real

Robbery, as well now as at the Time it was
committed ?

Interp. She fays, my Lord, the Reafon for be-

lieving that it was not a real Robbery, is, That
Ihe found it out to be otherwife, not only by
the A&ors, but by the Servants and the Neigh-
bours.

Mr. Sol. Gen. Pray afk her again.

Interp. She believes it was not, for fhe found

it out, and they confefs'd it : And a Portman-
teau with fome Linnen, that was fent away to

Mr.O-BnWs, being afterwards comeback from
Mr. O-Brien's, when the Linnen was taken out of
it, fhe faw there the Table- Cloth that was taken

away by the Robbers that Night.

Mr. .Attar. Gen. Pray,, was that Table- Cloth

ufed that Night of the Robbery at Mr. Hurly'

%

Table?
Interp. She fays it was.

Mr. Sol. Gen. She was afk'd, Whether or no fhe

believes it was a real Robbery ? and fhe fays,

It was not a real Robbery ; and her Reafon was,

That in a Portmanteau that came from Mr. 0-

Brien's Houfe there came back a Table Cloth

that was ufed and taken away that very Night of

the Robbery at Mr. Hurly's Houfe.

Court. Afk her, whether fhe took Notice of

any Table Cloth that was in Mr. Hurly'a Houfe

the Night of the Robbery, that afterwards came

back from Mr. O-Brien's.

Interp. She fays, they had that Table Cloth in

the Houfe that Night of the Robbery. .

Court. Was it taken away by the Robbers ?

Interp. They did take it away that Night: It

was upon the Table in the Parlour, and they took

it away.

Court. She fays, the Table-Cloth was in the

Parlour, on the Table, the fame Night the

Robbery was committed : Pray afk her, Was
it on the fame Table where the Arms were?

Interp. It was upon a Side-board, my Lord.

Mr. Bernard. Pray, when did fhe leave Mr.
Hurly's Service ?

Interp. She fays, that fhe left his Service, and

continued in his Father's Houfe, till about Chrift~

mas.

Mr. Bernard. Pray, whofe Service did fhe go

to afterwards ?

Interp. She went to Service to one Mr. Wo-

gan.

Mr. Bernard. Was fhe at Sir Bonogh O Brim's

Houfe after that Time ? Whether fhe

was fent for by Sir Bonogh O-Brien and

for what ?

Interp. She was there after fhe left her Ser-

vice.

Mr. Bernard. How long after fhe left her Ser-

vice ?

Interp. She believes, within two or three Days

after.

Mr. Bernard. Did fhe go of herfelf, or was fhe

fent for ?

Interp. One Conftance Bavoir brought her

there.

Mr. Bernard. Is he a Servant ?

Interp. No.

Mr. Butler. He is a Man that keeps an Ale-

houfe in Corrofin. Did he tell her $\r Donogh

O-Brien fent for her ?

Interp. No, he did not.

Mr. Bernard. What Bufinefs had fhe there?

Interp. He did not tell her what Bufinefs.

Mr. Bernard. To what End or Purpofe did fhe

go there ?

Interp. She faid, that he was her Friend

fhe went along with him.

Mr. Sol. Gen. What did fhe go thither for?

Interp. To give an Account of what fhe knew,

concerning this Robbery.

Mr. Bernard. Mr. Hurly was very fevere or

Sir Bonogh O-Brien. ~ Did fhe fee Sir Donogl

O-Brien ?
Ihterp

nd
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Interp. She did.

Mr. Bernard. Had he any Difcourfe with

her?

Intcrp. She faid nothing to Sir Donogh, nor

Sir Donagh to her but flie was carried before

a Juftice of Peace.

Mr. Bernard. What Juftice of Peace ?

Interp. She does not know that.

Mr. Bernard. Whether Sir Donogh O-Brien

w"as there? Whether fhe did not hear the

Country, and all the Neighbourhood, fay, That

if they did not make this no Robbery, Sir Donogh

would be ruin'd ?

Interp. She fays, fhe heard no fuch thing

;

but was defn'd to fay nothing but Truth.

Mr. Bernard. Was there any Promife made

you of a Portion ?

Interp. No, there was not.

Mr. Bernard. Was fhe tamper'd with by any

Interp. She fays, No.

Mr. Sol. Gen. Don't afk her if fhe has been

tamper'd with, for fhe does not underftand if,

but, whether fhe was offer'd any thing at all for

Swearing in this Caufe ?

Interp. She fays, No ; fhe was offer'd nothing

at all.

Mr. Sol. Gen. Now we will call Walter Neylan,

who will give an Account of this Matter out of

Mr. Hurly's own Mouth.

Walter Neylan /bwff.

Court. Give an Account to the Jury what you

know in this Matter.

Mr. Sol. Gen. Let him tell if he was in Prifon

in Ennis Goal, and on what Account, and what

pafs'd there between him and Hurly.

Neylan. My Lord, the fame Time that Mr.

Hurly was committed upon Sufpicion of the Rob-

bery, I was in Prifon my felf.

Court. On what Occafion was you there

then?

Neylan. I was bound for Mr. Hurly, and was

confined for his Debt. I was in Converfation

with him during his Confinement.

Court. Was he confined in the fame Goal ?

Neylan. Ay, and in the fame Room.
Court. Who was in the Goal with you ? Was

there one .Donogh O-Brien Andrews there ?

Neylan. There was four Servants of Mr. HurlyX

O-Brien Andrews, Daniel Hicky, Calaghan

Carty, and, I think, Daniel Carty.

Court. What pafs'd between you and Mr.

Hurly ?

Neylan. My Lord, Three of them difcover'd

the Robbery, and the other held out for two or

three Days. But, as I was coming out of the

Room where I was confined, this Man, Donogh

Brien Andrews, faid to me,Do you know whe-

ther my Mafter is working any thing for my Li-

berty ? No, fays I, I do not. Pray, fays he,

tell him out of Charity, that he take Care for

my Releafment, or elfe I muft difcover as well

as the reft.

Jury. We do not hear him.

Court. He fays, he was in Prifon at the fame

Time with Mr, Hurly and four of his Men at

Earns : That he was converfant with Hurly, be-

ing Chamber- fellows : That Three of the Per-

sons, that were thus confined, confefs d the Rob-

bery ; but there was Donogh O Brien Andrews,
he ftood out, and difown'd it for fome Time ;

and afterwards thhDonogh O Brien Andrews came,
and faid to him, Pray, do you know whether my
Mafter is doing any thing for my Releafment ?

and he faid, No, he did not. Pray tell my Ma-
fter out of Charity, that if he does notfoon work
out my Liberty, I muft difcover, as well as the

reft of my Fellow-fervants.

Neylan. My Lord, upon this I came to Mr,
Hurly, and told him the whole Matter. Says

Mr. Hurly, If that Man does own it, I am un-

done, for he is the Man that knows molt of it ;

and call'd me afide, gave me a Piece of Money,
and defired me to give it to him, that he might
not difcover; and to tell him, that he would
fend for Security, and get him difcharg'd, tho*

it were from the County of Gallway. I went
down accordingly with the Piece of Money into

the Goal -, and becaufe I was unwilling to hold

any Difcourfe with the {a\d^Donogh O-Brien An-
drews alone, I gave the Piece of Money to Ca-

laghan Carty to give him, and told him what

Mr. Hurly faid. Says Donogh- O- Brien Andrews^

This will not do, for I love Liberty better than

my Life, and I will difcover. At the Time of

this Man's faying he would difcover, Mr. Hick-

man, a Juftice of Peace, came into the Goal ;

whereupon Mr. Hurly defired me to fpeak to

Mr. Hickman, and pray him to fpeak to the Goa-
ler, that this fame Donogh Brien Andrews may
have more Liberty than he had, and defired me
to be Security for him, and that he would give

me Counter- Security. I told him, I would not

fpeak to him : Says Mr. Hurly, You ought to do
it, if not in point of Friendfhip, yet in point of

Gratitude ; for it's through your Means I was

forced to take thofe Meafures.

Court. Mr. Neylan, Pray, Sir, what did Mr.
Hurly fay to you when you came to him, and told

him what Donogh O-Brien faid to you?

Neylan. He faid, That was the Firft Man to

whom he communicated the Contrivance of the

Robbery; and, That it was moft dangerous if he

fhould difcover it.

Mr. Sol. Gen. Who faid fo ?

Neylan. Mr. Hurly faid, That this Man was

the Firft Man that he fpake to of the Contri-

vance ; and he faid, He was the Principal of the

Four that contriv'd it.

Mr. Sol. Gen. Who did you give
\
this Informa-

tion to ?

Neylan. I gave it to Mr. Butler; and there was

prefent three or four Juftices of Peace more.

Court. At the Time he was examined before

the Juftices of the Peace, he did not give the

latter Part of the Evidence : I afk'd him why

he did not ? he fays, Becaufe he did not recollect

himfelf. The firft Part he did not give, con-

cerning the Piece of Money.

Mr. Forfter. The Prifoner defires to know

after what diftance of Time he recollected him-

felf?

Court. After he had given his Examination in

to theJuftices of Peace.

Neylan. A Month or Six Weeks, I think,

my Lord But I told feveral People of it

before.

Mr. Forfter. How came he to fend for a Juftice

of Peace to take his Exa-fnination at firft, and not

to
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to do To afterwards, when the latter Part of it

came to his Memory ?

Neyland. Becaufe Mr. Hurly was in Goal at

thefirft Time, and I thought-he might have come
to a Trial •, but after he was remov'd up here,

I defpair'd of his coming to a Trial, and fo did

not think it material.

Mr. Hurly. My Lord, this is a Man that was
in Trouble for me, and bound to Thomas Arthur
oh my Account : He had a Pique to me, and I

to him ; he lampoon'd me, and I him. I ap-

peal to the Gentlemen of the Jury, whether I,

that had my Wife and Sifter with me, whether
they don't think I mould rather have trufted them
with fuch a Thing ? All that he here fays is out

of Pique and Malice, which the Gentlemen of

the Country do know.
Court. Mr. Hurly, you are a Man of Parts,

and you know what is ufed to be done in this

kind : If you pleafe, you may have Pen, Ink, and
Paper to take Notes ; and, when it comes to your
Turn, you fhall afk what Queftions you pleafe.

Mr. Hurly. My Lord, 'tis all Malice.

Neyland. My Lord, I did contrive to make
him pay the Debt of Two hundred Pounds (for

which I was bound for him) ; but I fuffer'd Da-
mage above Threefcore Pounds more
I did indeed get an Execution againft his

Goods.

Court. He fays, he was mightily damnified by
being bound for you ; and that, having Coun-
ter-Security, he did order Judgment to be en-

ter'd up againft you ; knowing that you had
valuable Goods in the Goal, he order'd them to

be taken.

Mr. Hurly. He fays, my Lord, that he was fo

much damag'd : I'll prove, my Lord, that his

Debt was fatisfied, and over and over.

Mr. Attor. Gen. My Lord, we will produce a

Witnefs, that faw this Rapparee Act perus'd in

Mr. Hurly's Houfe atMoughna ; and we will (hew
you what pafs'd at reading the Act.

Capt. Charles Mac-Donagh/zcor/z.

Mr. Attor. Gen. My Lord, Captain Mac-Donogh
will give your Lordfhips and the Jury an Ac-
count of the Neceffity the Prifoner was under ;

and, that the Rapparee Act being read on fome
certain Occafion at a certain Place, what hap-

pen'd thereupon.

Court. Pray, Sir, give an Account to the

Jury what you know of Mr. Hurly, and his Cir-

cumftances.

Capt. Mac-Donogh. My Lord, I was very well

acquainted with Mr. Hurly fince the Time he

came out of England ; I receiv'd Letters from
him, and I was employ'd by him in negotiating

feveral Affairs in the Country, and particularly

againft his Brother, that ow'd him fome Money.
I thought he was very fevere againft his Brother,

and I charg'd him for being fo unkind to him :

He faid, He was in want of Money, and fo could

not help it. And I was with him when he was
reading the late Acl: of Parliament relating to

the Article-men, and he faid, He would pafs his

Adjudication according to the Articles of Gallway.

I faid, I thought he was in France, and not in

Gallway. Said he, It's no matter, I will prove it.

And he came after to Dublin, and pafs'd his

Adjudication. And after he came down again

from Dublin I was with him •, and he brou&ht
with him the Acl: of Parliament, commonly cafl'd
The Rapparee Aft ; and he faid, That Rapparee
Act was a cleaver Way to recover Money from
the Country.

Court. When was this ?

Capt. Mac-Donogh. The latter end of Chrijlmas
before the Robbery.

Court. Pray, what Year ?

Capt. Mac- Donogh. My Lord, it was Chrijlmas
i699 .

Mr. Butler. Have you any of thofe Letters of
Mr. Hurly, that fhews he was in great Want of
Money ?

Capt. Mac-Donogh. Yes, I have.

Mr. Recorder. Pray, in what Circumftances was
he at Chrijlmas 1699 ?

Capt. Mac-Donogh. He was poor and indigent;

and he faid, He was fo great a Friend to his

Brother, and lov'd him fo well, that he would
not have profecuted him, if he had not wanted
Money.

Mr. Attor. Gen. Had you any Difcourfe with

Mr. Hurly after the Robbery ? Pray, what was
it ?

Capt. Mac-Donogh. My Lord, Capt. O-Brien
writ me a Letter after he came to the Place, and
was perfwaded by him, that it was a real Rob-
bery, and defir'd me to come, that we might
confult the Matter : And knowing, that he had
no fuch Money, I wrote him a Drolling Letter,

That I believ'd it was fome Papifts robb'd him -

t

and, that he would recover his Money of the I

County. I came to Ennis, and he told me, He
had loft all that he had in his Houfe to pay his

Debts •, which I fmil'd at, becaufe I was before

in his Houfe when he came from Dublin ; and I

faid to him, I hope you have brought Money,

1

for otherwife the Country will be too hot for

you now, becaufe Mr. Neylan lies in Goal for

you ; and this Sheriff is not your Friend. And
he did not pretend that he had Money ; bur,

faid he, never matter that, for Sir Toby Butler

and Colonel John Macnamarra will make myi
Intereft good with the Sheriff. And fo the Let-;

ter coming after from Capt. O-Brien to me, that]

Mr. Hurly had loft fuch a Sum of Money, I

laugh'd at it, becaufe I knew that he had no

fuch Sum. And when he told me, at the Affizes 1

at Ennis, how that he was robb'd, he faid, He
would give me Two hundred Guineas if I ma-

nag'd the Bufinefs for him, to get the Money
from the County.

Mr. Alt. Gen. You had Several Letters from'

Mr. Hurly : Pray, let us fee 'em.

[Shews a Letter.}

Mr. Recorder. Did you receive this Letter frorr

Mr. Hurly ?

Capt. Mac-Donogh. Yes, 'tis his Hand-wri

ting There has pafs'd many Letters betweer

him and I.

Mr. Recorder. Did you ever difcourfe with hin 1

fince you receiv'd this Letter about the Subject

and Matter of it ?

Capt. Mac-Donogh. Yes, I did.

Court. Did you ever anfwer it ?

Capt. Mac-Donogh. Yes, I did.

[The Letter read.]

Dc;
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Thurfday, Augufl 17. 1

Dear Coufin,

"LUST now I received the enclofedfrom 6ur ne-

ver-failing little Agent. What we have hither-

done, is but very infignificant to the main

latter. If this be not duly executed, and witb-

t Lofs of Time, there is no other Way on Earth

do it, but that we thought of and propofed;

at is, IVhen the Colonel comes in Pe'rfon, im-

ediately after the Affixes, to execute the Surplus

the Fier. Fac. The Gentleman will, no doubt

't, fend to him (as he did before) to know if

has any againft his Perfon ? When he fends

m Word he has not, he will come to him ; and

ken they are together, you muft get fome Clever

How, that will put ip into his Hands. Spare

Coft to do this, my Dear Friend: Tou pof-

s the Matter fully, and I have feveral con-

ncing Proofs of the Sincerity of your Intentions

wards me ; therefore will fay no more, but re-

it wholly and folely to your Self; and defire

ce more, you will fpare no Coft to compafs it.

ie great Friend arrived in Dublin, and he

peels our Coufin there Wednefday next: He
ss away Saturday Night to Solomon his Bro-

in-Law's Houfe, where it would be a vafi

fort for him, towards his Journey, and the

rrying on the Clever Touch, to receive a Box
Pills from you, which will be very much

mting. If not, and that you could get a Bill

't from Pierce Verrony^ who will be there

meet my Brother John, it /hall be highly

'viceable ; make it payable to our Agent,

Mr. Thomas Hewlett Houfe in Smith-

Id, and fhe will pay it to Mr. Baldwin.

/ not our generous Friend's Good-Nature be

~vail'd upon to give any Time or Forbearance

;

, / do affure you, that and more muft be laid

to carry on the Clever Touch ; which I have

greater Hope will not fail taking the good

Tetl, fince you are fo pofitive in it. I hope

y have a Will. Do your Bufinefs with Sir
' ieo and fend his Opinion about the Elegit.

It Coufin will write to you from Dublin, di-

7 Jed as you fhall appoint in the Anfwe'r to this.

1 will take Leave, begging the Favour you will

r nember me moil thankfully to our worthy Friend,

i ofe Services I foall find a Way to return as

i deferves. The longer he flays after the Af-
Ji?s, the worfe 'twill be for us. Difpatch me
b k the Bearer as foon as you can, and pay an
I prefs, if you do not come your felf, of Satur-

Qf Night to Solomon'* : Our Coufin will go

wn thence on Sunday before Day. My Service

ttMr. Conner, and know whether he delivered

<J I feconded the Letter to my Lord C. J. Put

ff Letter and the enclofed into your Fob, left

Jhould drop it. As you have appeared all

ig a true Friend for me, my Dear Kinfman,

through with it, and affure your felf, your
I 'ns fhall not be ill beflowed. The executing

Vol. V.

this is the Clever Touch indeed ; and I am fure
it will fucceed, fineeyou undertake it. My tnoft

kind Service to my worthy Friend; I hope hg

hunted well.

Mr. Soil. Gen. Pray give me that Letter .

My Lord, I fhall take leave to read it, and afk

fome Queftions out of it. Sir, by the Oath
you have taken, pray what does he mean by Our
never-failing little Agent?

Capt. Mac-Donagh. That was his Wife, that

was here in Dublin There was a Fieri Facias

againft the Goods of his Brother John; but that

would not do, fo he defired his Wife to fend an

Execution againft his Body.

Mr. Soil. Gen. Our great Friend is arrived at

Dublin Who does he mean by that ?

Capt. Mac-Donagh. Really, Sir, by what I un-

derstand, it was the Attorney- General.

Mr. Soil. Gen. Who was his Coufin here, So-

lomon ?

Capt. Mac-Donagh. He is one Donogh O-Dea,
married to his Sifter, whom he thought an in-

fignificant Man , and therefore he called him So-

lomon, by way of R.idicule.

Mr. Soil. Gen. What was the CleverTouch, and
the Box of Pills ?

Capt. Mac-Donagh. The Clever Touch, was

the Adjucation ; and the Box of Pills, was the

Money to be fent to Dublin, to pafs the Adju-

cation.

Mr. Butler Have you any other Letters ?

Capt. Mac-Donagh. Yes, I have;

Moughna, O&ober the 5th, 1699.

f Have Advice from a very fure Hand, Dear

Sir, that I am liked to be Blocked up very foon,

or rather regularly Befieged by the formidable

Captain Thomas Bourk, and a feleSl Party he

brags to have hired of the Ennifkillin Dragoons

for that Purpofe. He received Fifty Pounds Ster-

ling for that generous Undertaking, and entered

into Bonds of Two Hundred Pounds Penalty, to

have me in Salv. Cuftod. before the Firft Day

of next Term. And, as I am refolved to keep

my Ground, and maintain this Poft to the laft

Extremity, 1 have detached Corporal Malone

for Ammunition to put my felf in a Condition

to receive the Thrice-worthy Captain ; for this

is no Time of Day for me, (poft varios Cafus)

to give my Head for the Wajhing. The Cor-

poral is but very lately arrived into my Service,

and confequently has but young Skill in Pow-

der and Ball: Therefore muft entreat you to

chufe and fend me a Pound of the beft Powder*

and three Dozen of Carbine, Mujket, and Piftol-

Ball.

E e e Poor
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Poor- Tom is very much in the right on
y
t,

to revenge his Quarrel with a Party, fmce

his Courage never in/pired him to do it fingle

Hand : And his feleti Party (as he calls them)

are refolved to follow the Col. General of the

French Dragoons fMarefchal de BoufflersJ Max-
im : For he was of Opinion, No Man was fit

for a Dragoon, that in Time of War out-livd

two Campaigns % or in Peace, did not once at leaji

in every fifteen Days, feek Adventures for a

broken Head. Pray difpatch me back the Cor-

poral ; and though the Enemies Lines of Cir-

cumvallation Jhould be perfetl, nay, their very

Batteries be rats'd and fix'd, if you let me know
the Day perecifely that you intend to ' call this

Way, 1 will make a Sortie to facilitate your

Entrance. I have not one Word from our Friend

fince I faw you. If your Leifure will permit

it, pray let me know what Progrefs you have

made in the loft Affair that was communicated

and recommended to you by, Dear Sir,

Tour affeffionate Kinfman,

and very humble Servant,

Patrick Hurly.

For Capt. Charles Mac-
Donagh, at Ennis.

Mr. Soil. Gen. You fee that the Gentleman
was very apprehenfive of Debt, and guarding
himfelf againft it at this Time.
Mr. Attor. Gen. I defire to know, in this firft

Letter, who it was that was his good Friend ?

Capt. Mac-Donagh. He told me, Sir, he look'd
upon you to be his great Friend ?

Court. Had you any Communication or Dif-
courfe with Mr. Hurly about this Robbery ? Did
heconfefs it?

Capt. Mac-Donagh. I did not put it to him :

But I told him he would be Indi&ed for Perjury,

and lofe his Ears. He faid, twenty Pounds would
five them.

Mr. Hurly. He faid, I mud not (lay in the

Country, if I did not pay Mr. Arthur. I defire

to know, Whether I did not tell him I was to

meet Mr. Arthur?
Capt. Mac-Donagh. You told me you would

make an end with Mr. Arthur : And you faid at

the fame Time, that you had Sir Toby Butler and
Mr.Macnamarra to make the Sheriff your Friend

:

And that did imply to me, that you had no Mo-
ney.

Mr. Hurly. I came to Dublin in Auguft, and
they arrefted me. I went to perfect Bonds to

Mr. Arthur for the Debt, which was 723 Pounds.

He exacted upon me, and I was forced to cor
fent to him a Bond for the whole Demand,
fent for Sir Toby Butler, and we made up the Ac
count ; and Mr. Arthur made it up near 1001
Pounds, for which I gave him my Bond. Mi
Butler told me, you will be reliev'd, by preferrin:

a Bill in Chancery againft Arthur. I did notferv
him with a Subpcena, but he abfconded, and f

I got no Remedy to this Day. And the Reafo
why I paid him not, was to make him come t

Terms, that I might retrench the extravao-ar.

Charge.

Court. Did he give that as a Caufe why h

would not pay Arthur, becaufe he had exadte

upon him ?

Capt. Mac-Donogh. He did not tell me fo.

Court. Was this the Reafon, asyouapprehendec
why Mr. Hurly abfconded, that he was on h

keeping for fear of Arthur ?

Capt. Mac-Donogh. For ought I know, it w;

for fear of others as well as Mr Arthur. I r<.

member the Night he came home from Dublii

fome few Days before the Robbery, that he w<!

barricading his Door, and telling me of makin

the Sheriff his Friend •, whereby I concludec

that he could not have that Money that he a

terwards pretended he had loft.

Court. How came you, Mr. Hurly, to barricac

that Houfe, when Mr. Arthur had promifed n<

to difturb you at the Affizes of Ennis? h
fwears the very Night you came from Dubh

you were barricading that Houfe.

Mr. Attor. Gen. I defire to know, whether 1

believes that he had Money in his Houfe tl

Night he was robbed ?

Capt. Mac-Donogh. He did tell me fo ; but

did not believe him.

Court. Do you know any thing-of thofe Coin-

ters ?

Capt. Mac-Donogh. My Lord, about Febrna

laft, the Wife of Daniel Hicky, who was fi

pected to be in the Robbery, came to me ar

faid, that her Hufband was like to be undone f

palling fome Counters : That if he could g

his Liberty, he would go to Dublin, and fwe

the Cheat of the Robbery •, and, fays fhe, v

have fome of the Counters, that they faid w

Gold, in our keeping, and we will produ

them.

Court. Did you fee any of thofe Counters

any Time ?

Capt. Mac-Donogh. Yes, I did, whentheCc

(table took them out of Hicky's Houfe.

Mr. Soil. Gen. Itfeems that Daniel Hicky's W|
told him, that fhe could produce the Counte,

We (hall (hew you, that there was fearch for thu

accordingly. To whom did you make a Dili-

very of this of Hicky's Wife ?

Capt. Mac-Donogh. I told it to Mr. Butler, wj>

is a Juftice of the Peace in the County of GlaL

and to Capt. Bindon : The Woman was tatii

and Indicted for paffing thefe Counters.

Mr. Fofter. How came (he to bedifcharji

after fhe was taken ?

Capt. Mac-Donogh. She was bail'd at the Qi: -

ter-Seffions.

Mr. Soil. Gen. My Lord, we (hall (hew

where the Counters were found, and who foi

them.

Mr. Bern <•

d
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Mr. Bernard. And we (hew* that the Man

pat found them hid them.

The high Conjlable Walter Huonin /worn.

i
Court. Had you any Warrant, and from whom,

to fearch for Counters or Counterfeit Money?
;

Huonin. Yes, my Lord, I had a Warrant from

pean Blood, to fearch for Goods that were pre-

tended to be robb'd from Patrick Hurly. I came
;:o the Town of Moughna, and brought with me
five Men and a Petty Conftable ; and I went to

he Houfe of John Hurly, Patrick Hurly*% Father,

jvho was Bed-ridden, and removed him out of

his Bed : And I went to Cartys Houfe, and dug
there, and found none ; and I came to Daniel

Hicky's, and digged about ; and there was a Bed
!>fDung by the fide of the Houfe, where they

lodder their Cattle, and it was a Foot above

jhe Floor of the Houfe ; and after fearching the

eft of the Houfe, I ordered the Dung to be

emoved out of the Place •, and I bid the Fellows

ome and dig there, and they did ; and Hicky's

Wife held the Candle her fclf ; and one of the

den that was next the Wall hit a Stone in the

Jround, and it was a Slate over a hole in the

loor, and the next of them threw it out, and
long with it a Suggane and a Purfe ; and when
faw the Purfe, I would not let him handle it,

opened it, and found it full of yellow Counters,

nd took an handful of them out, and called the

'eople of the Town, and reckon'd them all be-^

>re their Faces.

Court. What did you find in the Purfe ?

Ztuoniiu My Lord, nothing but Counters,

Court. Have you them ?

Huonin. Yes, I haveall that was found—— I

ime to the Afiizes at Ennis\ and my Lord Ghief-

aftice Haly ordered me to keep them till I Ihould
apear at the Trial.

[Shews the Suggane and Purfe with the Counters*

which was opened* and were 121 in Number.}

Dunghil before you went to the Houfe?
Huonin. No, I was not ; only a Fellow told me

that he fufpected that Place.

Mr. Recorder. Was it in the firft Place, orin the

laft Place, you fearch'd, that you found thefe

Counters?

Huonin, It was in the laft Place.

Mr. Recorder. How near is this Hicky's Houfe
to Mr. Hurly s ?

Huonin. About a quarter of a Mile* or lefs.

Alderman Walton [worn,

Mr. Forfter. Sir, Mr. Hurly calls you, to know
what Money you paid him ?

Aid. Waltoti. My Lord, I came over with Mr.
Hurly in Otlober, 1 6gy. And fome time after he
was here, he came to me and told me, he had
fome Money to receive, and afle'd me if I would
receive it for him? I told him it was Mr. Burton's

bufinefs ; but he faid he was a Stranger to him,
and fo let my Servant receive 400 Pounds from
Mr. Arthur, and iooPounds from Mr. Fitz-Symons.

Mr. Bernard. I defire Aid. Walton to tell, when
they came over in the War-time, whether he

faw any Jewels with Mr, Hurly ?

Aid. Walton. We did fee a Ship^ that we
thought was a Privateer, but it prov'd a Friend i

He then told me, he had fome things ofgreat Va-
lue, which he was going to fecure ; but I did

not fee them.

Sir John Mead. How long was the Money in

your Hands ?

Aid. Walton. It was all drawn out in three or

four Months time,

Mr, Attor. Gen. Pray was it all drawn out of

your Hands before 99 ?.

Aid, Walton, Yes,- yes.

Mr. Soil. Gen. The next thing that Was draWn

out was Writs and Provifo's, to force Mr. Hurly

to pay back the Money to Mr. Fijher. My Lord,

we will call two that were by when thefe Coun-

ters were found by the; Conftable.

The reafon why I was fo carefnl to fearch there,

as becaufe Hicky's Wife was prefllng for my
)t touching the Dung ; and after they were
und, when the faw the Counters, (he dropt the

andle, and went away : Says I, good Woman, you
uft go along with me. I brought the Woman
Enuis , and I was brought before my Lord

hief- Juftice, who defired me to keep the Coun-
rs againft the Trial.

Mr. Hurly. Whether it be likely, that this Wo-
an, that was Indicted for thefe Counters, would
)t have removed them, and thrown them into

by-hole ; and if they were in the Ground, whe-
er the Purfe would not be rotten.

Court. He fays, when it was taken up, the Sug-
me that was about it was mouldy and wet, for
e Purfe it felf is damnified.

Mr. Soil. Gen. Pray what is the Name of the
illage where the Houfe ftands ?

Huonin. It is Moughna, where the Father of
r. Hurly lives.

Mr. Bernard. How long after the Robbery was
i';is found ?

Huonin. It was a whole twelve Month.
Mr. Bernard. Was you directed to fearch that

Vol. V.

Thomas Edwards /worn*

Court. Do you know of any Search made in.any

Body's Houfe concerning Gold or Money ?

Edwards. My Lord, I Was commanded by

the High-Conftable, Walton Huonin^ to the Houfe
of Daniel Hicky, and when I came, I found a

Youth on his Knees making up the Dung ; I

alked him, what he was doing there ? The Wo-
man faid, He was endeavouring to hide fome

Potatoes. I told her, there was no body would

take them away. Now, my Lord, thefe was no

Potatoes there ; but we found the Counters un-

der the Dung, about eight Inches deep in the

Ground •, they Were in a Leather Wallet, whip'd

about with a Thumb-Rope of Hay.

Court. How did the Woman behave her felf?

Edwards. When the High-Conftable told her,

You miift go along with me, fhefaidj Now thefe

are found, Ibelievelmuft

Mr. Fofter. Did you fee the Counters when

they were taken ?

Edwards. Yes, I did,

Mr. Fofter. Did they look frefh ?

Edwards. Yes, they did.

Eeei Ht.Soll.
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Mr. Soil. Gen. My Lord, before we go any fur-

ther, the Gentlemen that are Council for the Tra-

verfer, would fain infinuate, that the Counters

were laid there,— that They that hide can find.

Now therefore, to fhew that to be impoffible, we

fhall prove to you, that this Woman, the Wife of

Daniel Hicky, did offer fome of thefe Counters for

a' Cow, before this Difcovery.

Mortogh Mac-Colloghy [worn.

(Per Interpreter.)

Mr. Attorn. Gen. Does he know one Daniel

Hicky?

Interp. He does.

Mr. Attor. Gen. Does he know his Wife?

Interp. Yes.

Mr. Attor. Gen. Had he any Dealing with any

of them ?

Interp. He fays, he had a Cow, and it was

ftray'd; and he found her, and was hurrying her

home by Hickfs Houfe ; he refted there,

being weary, and was taking a Pipe of Tobacco,

andthey afk'd him, if he would fell the Cow ? He
faid, he would : And fhe went into a Back-room,

and brought two yellow Pieces, he fays, he

has the two Pieces here to fhew.

[Produces the Pieces, being two yellow Counters,

. thefame with thofe that Huonin produced in

the Purfe.~\

Court. Are thofe the Pieces Hickfs Wife offer'd

him for this Cow?
Interp. He fays, they are. When he was re-

ceiving the two Pieces the Woman gave him, he

afk'd her what they were ? She faid, Two Gui-

neas : He faid, He believ'd they were fome of Pa-

trick Hurly's Gold.

Court. Why did he fay fo ?

. Interp. Becaufe he imagin'd he Jiad fome Gold

Counters.

Court. Did he fell his Cow for the Money
then?

Interp. No. •V
Court. How came he to keep the Money

then ? -

Interp. He told her, he did not like the Coin,

and fee would not fell his Cow for them, becaufe

they were fome of Patrick Hurly "s Gold ; and he

faid, What will you take for 'em ? I have Three-

pence Half-penny, and fome Tobacco, and if you

will' take them, Pll give 'em you for the Pieces :

Yes, faid me, I will ; and I wifh I had fo much
for every one I have.

Court. He fays, he was after this examin'd by

a Juftice of Peace concerning thefe Things •, How
came he to be examin'd ?

Interp.. He went himfelf, and fhew'd 'em to

Mr. Bindon. H
Court. Did he go of himfelf ? or. Was he

fent? - \
Interp. He. fays, he told Sir Dcmogb O-Brien

what had happen'd, and he directed him to go to

the Juftice.

Court. Pray, how long was it after he had

thefe Counters ?

Interp. He fays , Nine or Ten Days.

Court. Did he go to Sir Dmogb of his own ac-

cord ? or, Did any one bid him go ?

Interp. He went freely of himfelf.

Court. When was it that he receiv'd thofi
Counters he fpeaks of?

Interp. About Chrifimas laft.

Court. When was it he bought the Cow ?

Interp. He fays, he bought her at Clare Fair,

about Allholland-tide before.

Court. What Time was it that the Woman
would have bought it of him ?

Interp. It was a good while after.

Court. Was it before or after Chrifimas he wa<

felling the Cow to this Woman ?

Interp. After Chrifimas, my Lord.
Court. How long after ?

Interp. He does not exactly remember the

Time.
Court. Now, pray Gentlemen, we muft dc

right to every body. • When he comes tc

receive the Counters, he faid, it was about Cbrijl-

mas\ and when he comes to tell you when
he bought the Cow, it was all at the famt

Time.
Mr. Soil. Gen. No, no •, the Matter ofthe Coun-

ters was at the Time when fhe cheapen'd the Cow;
but he bought the Cow at Al\-Saints before, and

he was about felling her at Chrifimas.

Mr. Recorder. About nine Days after he wa;

in poffefllon of the Gold, he came to Sir Donog).

O-Brien, of his own accord, and he bid him gc

to a Juftice of Peace.

Mr. Bernard. Pray, why did he not go to Sii

Donogh O-Brien fooner? And, what madi

him go then ?

Interp. He waited for the Quarter- Seffions.

Mr. Bernard. Who is the neareft Juftice o

Peace living next his Houfe ?

Interp. Mr. Bindon.

Court. How came he not to go before Mr. Bin.

don immediately when he got the Counters ?

Interp. He fays, he waited for the Quarter

Seffions.

Court. Pray, how came he not to go imme

diately to Mr. Bindon, being the next Juftice c

Peace, rather than to Sir Donogh O-Brien?

Interp. He expected all the Juftices would bij

together at the Quarter-Seffions.

Mr. Forfier. Mr. Hurly defires to afk that Mai

fome Queftions. How came the Cow t<

go out of the Barony after he had bought her

How came the Cow there ?

Interp. The Man that fold him the Cow ii

Clare Fair liv'd there, and fhe ftray'd back again

Mr. Hurly. How came the Cow to go aftray

Mr. Soil. Gen. We cannot tell you ; you ma;

examine the Cow, the Cow knows beft.

Mr. Attor. Gen.We will not fhew, that whei

Hurly came from Dublin he lodg'd at Capt. Job

Lynch's Houfe, and hepull'd out of his Portman

teau a large Bag, that look'd as if it were full c

Gold i and Capt. Lynch handling of it, and find

ing it light, he open'd it, and found it to b

Counters. This Capt Lynch is Landlord ofMougb

na, and they were intimate together.

Cap. Lynch /worn.

Mr. Attor. Gen. Pray, do you know Mr. ?(

trick Hurly, now at the Bar ?

2 Cap
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Lynch. I have known him thefe ThirtyCaj

Years.

Court. Have you intimate acquaintance with

him?
Capt. Lynch. He cannot deny but I have.

Mr. /lifer. Gen. Pray give an Account of his

coming to your Houfe.

Capt. Lynch. I met Mr. Hurly at Loughrea, at

one Harry Bargery's Houfe, in the Year 1699,

either a little before or after Chrijlmas.

Court. Where was he going?

Capt. Lynch. He was going to the County of

Clare, from Dublin ; and as we were drinking a

Bottle of Wine, — he went to a Portmanteau

that lay on a Table, and taking out Linnen, he

pull'd out a Bag that held about a Quart ; faid I,

Mr. Hurly, you are well ftock'd with Money com-
ing from Dublin.. And I clapp'd my Hand
into the Bag, took out an handful, and they were

Counters, my Lord, of feveral fizes, like fingle

and double Louis d'Ors.

Mr. Soil. Gen. Shew him fome of the Coun-

\He looks on the?n.~\

Capt. Lynch. This is like them.

Hurly. When was it ?

Capt. Lynch. It was a little before Chrijlmas,

foon after. I wonder, Mr. Hurly, that

you fhould deny it.

Mr. Soil. Gen. Upon the Oath you have taken,

Had you any Difcourfe at this Meeting about any

Acts of Parliament ?

Capt. Lynch. Pll tell you, my Lord : He afk'd

jhow Mr. Banks's Money went ? (Mr. Banks was

one that was robb'd of the Value of Two hun-

dred and fifty Pounds, and the Grand-Jury, at

the Aflizes, allow'd him the Money, when he

petition'd for it.) A while after, in our Journey,

ays he, Coufin, I have a great deal of Confidence

n you, and if you'll affift me to get Money
; told him, in any juft Way I would, but not

rtherwife.

Mr. Attor. Gen. Had you any Difcourfe about

he Rapparee Act?

Capt. Lynch. He told me plainly, that if I

rould but affift him, and then brought

Sown the Statute, and afk'd me again, how Mr.
1anks\ Money went in our County ? I told him,

ie recover'd his Money from the County. Says

Coufin, I really want Money •, and if you'll

ilift me in fuch a Matter, and come to me, I will

leliver you your Leafe. I told, him, I would
ffift him in any juft Way, but no further.

Mr. Recorder. You faid juft now, that he fpoke

f the Aft.

Capt. Lynch. He told me, That the Act was a

ery good Way for a Man . to get Money that

/anted it.

Mr. Attor. Gen. Are you a Relation to Mr.
lurly?.

Capt. Lynch. I have a Friendship for him ; and
1 had known I was to be fummoii'd, I would

ot have been within forty Miles cf this Place
lis Day.

Court. Pray, what Relation are you to him ?

Capt. Lynch. His Brother was married to my
ifter, and he and his Father was Tenants to me
id my Father thefe forty Years.

Court. Had you any Linnen fent to your Houfe ?

And by whom ?

Capt. Lynch. My Lord, I cannot tell was it

Linnen or no, but there came a Trunk, and I

had a Letter beforehand (it was in April or May
1700) informing me, that the Trunk would be
with me that Night, and defiring me, that I would
not let the Men that brought it fee it after-

wards.

Court. Did the Trunk come ?

Capt. Lynch. Yes.

Court. Was it weighty ?

Capt. Lynch. It was as much as any Two could

carry. -The Servants told me, they were com-
ing all Night, that they did not ileep.

Court. How far is your Houfe from Mr. Hur-
ly's ?

Capt. Lynch. Seventeen Miles.

Court. Had you any Difcourfe with him in the

Goal of Ennis ?

Capt. Lynch. Yes ; I went to fee him at the

Goal of Ennis, and Mr. Butler met me : I told

him, I was going to fee Hurly. And as we were

taking a Bottle ofWine together, I faid, Coufin,

it is not fit for any Gentlemen to vifit you, for

the Pranks you play'd in France, and now this

Robbery. He faid, Sir Donogh O-Brien was

the greateft Enemy he hadagainft him,

but he would lofe his Blood, or he fhould lofe

his.

Court. Did the Servants that brought the Trunk
tell you what was in the Trunk?

Capt. Lynch. They told me, that it was really

full of Linnen. . And Ulick Bourk came, and

expected Mrs. Hurly that Night.—My Wife
was like to die. The Servants that brought

me the Trunk brought me a private Token, not

to let any body have it, not Capt. Bourk

himfelf. But I fufpedted there was no

good in it, and I let them take it away ; fo the

Trunk was taken away from my Houfe that

Night, and brought to a Neighbour's about a

Mile off.

Mr. Soil. Gen. What Relation is Ulick Bourk to

Mr. Hurly?

Capt. Lynch. They are married to two Sifters.

Mr. Bernard. My Lord, this Gentleman hath

fwore very materially, and I defire he may fix a

Time, and tell us within a Fortnight : Was it be-

fore or after Chrijlmas ?

Capt. Lynch. I am not pofitive, but it was in

the Year 1699.

Mr. Attor.Gen. What Houfe was it at Loughrea ?

Capt. Lynch. It was at Harry Bargery's Houfe.

Mr. Hurly. What Time was it ?

Capt. Lynch. I cannot be pofitive to Time, but

it was before the Robbery.

Court. Pray recollect, as near as you can, what

Time it was you were together at Loughrea.

Capt. Lynch. I can't be pofitive.

Mr. Bernard. Was it in the Time of Lent, or

not ? It is ftrange !

Capt. Lynch. If I did know to a Day, I would

tell it.

Mr. Recorder. You fay, it is ftrange •, he fays,

that Mr. Hurl/s Denial to him is more ftrange I

He is particular as to the Time of the Trunk,

and yet he can*t be fo as to the other Time.

Court.
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Court-. Mr. ffwf/jy, you (hall make the beft Ufe
of it you can ; when the Man tells you on his

Oath, that he cannot tell ; and we can't make a

Man fwear more than he can fwear : He fays, it

was in 99, and before the Robbery. Was it in

"Winter, or Summer ?

Capt. Lynch. In the Winter, as I do really re-

member it.

Mr. Hurly. My Lord, I humbly offer this :

This Gentleman fays, he met me at Harry Bar-

gery's Houfe in Lougbrea; and, that I open'd my
Portmanteau for him to take out a Bag.

Court. No, he fays you open'd the Portman-

teau to take out fome Linnen ; and you took out

a Bag, and you iook'd into it.

Mr. Hurly. Was this half a Year before the

Robbery ?

Capt. Lynch. I do not know.

Mr Hurly. My Lord, I will prove I was not

there, at Loughrea, the laft time 1 went home.

And, my Lord, my Father held fome Land from

him : There came fome Difference, and he told

his Brother, that if I did not give up the Land,

he would give me a Lift.

Mr. Bernard. Was there any one in the Room
then with you?

Capt. Lynch. No body but Mr. Hurly and I.

Mr. Hurly. Pray, Sir, what fort of Portman-

teau was it?

Capt. Lynch. It was a Cloth Wallet, blue and

red.

Mr. Attor. Gen. The next Evidence we pro-

duce, is one Charles Gaffidyi he was thought a fit

Man for the Service, and was follicited to be

Commander in chief of this Robbery.

Charles Czttidy /worn.

Court. Give an Account what you know of any

Robbery of Mr. Hurly.

Cajfidy. My Lord, I was a Practitioner in Sur-

gery ; and Mr. Hurly's Father fell fick, and I was

lent for to attend him three Weeks or a Month ;

and then one Dr. Brady, a Relation of Mr. Hurly's

was fent for : And as we were going up to fee

other Patients, the faid Dr. Brady aridl, fays the

Doctor, If you will take upon you a Bufinefs,

you fhall have Twenty Guineas. What is it to

do, fays 1 ? It is to head a Party, fays he, to rob

Hurly, and then he will raifeMoney on the Coun-

ty. And after this, when he came back, the

Doctor told him what he had offer'd me. Hurly

faid, I will give him Forty Guineas ; and faid,

he would get People himfelf : And he faid, I

have four Perfons, that I will truft with you, &c.

but I went away, and never came near him
fince.

Court. When was this ?

Cajfidy. It was thirteen or fourteen Months be-

fore he was robb'd. I ferv'd in the Houfe
from before Chriftmas to Eafter.

Court. Mr. Hurly, he fwears thus ; That he was

imploy'd to attend your Father, that was fick at

that time j and, that after fome Attendance you

took Occafion to fend for Dr. Brady, a Relation

of yours : And going with the Doctor abroad to

vifit other Patients, he told him, You get little

Fees from Mr. Hurly -, but, fays he, if you will

head a Party for a pretended Robbery on Mr. Hurly,

he will get Money of the County, and you fhall I

have Twenty Gnineas. He faid, he did not care

to meddle with it, for his Relations would fuffer

by it; but he faid, It would be but little that

every one would pay : Then, faid he, I don't care

if I do. And when he came home, the Doctor
told before your Face what he had done. You
faid, What ! give him Twenty Guineas ! I'll

give him Forty Guineas, And after, when he
went home, he thought not fit to do it; for he
told you, his Face was very remarkable, and known
in the County, and, that he mould be difcover'd.

Oh ! Sir, faid you, I'll help you to another Face!
You told him, he mould have one Donogh O-Brien
Daniel Hicky, and Calahan Carty to affift him.

Mr. Soil. Gen. Has not Bonogh O-Brien another
Name?

CaJJidy. I know, my Lord, it \sDonogh O-Brien
Andrews's Son.

Court. You have been acquainted fince Chriftmai

was two Years ; When was it that this was faid

to you by Dr., Brady ?

Cajfidy. It was the February after.

Mr. Robbins. How long after this Difcourfe of

Dr. Brady and Mr. Hurly did you fpeak of it ?

Cajfidy. My Lord, I did not fpeak of it; and

the Night it was to be tranfa&ed I ran away

from my own Houfe, for fear of being fu-

fpected.

Mr. Robbins. Did you go before a Juftice of

Peace voluntatily\? or, Were you call'd to give

that Examination ?

CaJJidy. I kept it to my felf till laft Sunday .

being at Church, and after dining at Mr. Hick-

man's, they were talking of Hurly's Bufinefs. ]

faid, There is a Man in this Country that car;

do Mr. Hurly more Mifchief, in relation to thi<

Robbery, than any other. Who is that? faic

he. I, being afraid to bring my felf into Trou

ble, faid no more. Says the Minifter, You oughi

to be punifh'd, if you don't do your beft for t(

fave your Country from Ruin. And, upon this

after I came home, I recollected my felf, and ',

went to a Juftice of Peace, and fwore ic ; anc

after I had given my Teftimony, he bound mt

over to profecute.

Mr. Soil. Gen. Fie has done like an honef

Man.
Mr. Fojler. How came you to conceal it fo

Two Years paft ? Did you never tell it to an;

Man before?

Cajfidy. But to one young Man, that I though

would joyn with me.
Court. What young Man is that ?

Cajfidy. 'Tis one Conner. When I was a

Mr. Hurly's Houfe, I often play'd a Game a

Tables with him : When he had not then Mo
ney to fend for a Bottle of Wine, he got me ti

fend my Note for twelve Bottles of Wine a

Ennis.

Mr. Attor. Gen. The Perfons concern'd in th

Robbery had Vizards : We fhall fhewyou, tha

when Mr. Hurly was in Dublin laft, what Shop hj

was at, and what fort of Commodities he boughi

There was a Mafque to be acted.

Daniel Kiefe [worn.

Mr. Attor. Gen. Pray, where do you live i

Kiej.
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Kiefe. In Town, my Lord, with Counfellor

Turner.

Mr. Att. Gen. If your Lordfhips pleafe to afk

him, Whether he knows Mr. Hurly?

Kiefe. I knew Mr. Hurly thefe many Years.

Mr. Att. Gen. Pray give an Account what you

oblerved when Mr. Hurly was going into the

Country ; what Shops you met him in, and what

Commodities he was buying.

Kiefe. In February, 1699, he came into Mr.

Bently s, Shop, and afked for Mafks to wear at

a Mafquerade : He told him he fold none, but

there were fome in Chrifl's Church-Yard ; and he

went in at the Gate towards the Yard ; and

when he was gone, I faid, Mr. Bently, I wonder

what he defigns to do with them, I fear 'tis for

no good Defign.

Mr. Alt. Gen. Pray where did he go when Mr.

Bently told him they were to be had in Chrifl's

Church-lard ?

Kiefe. He went ftreight into the Yard.

Mr. Alt. Gen. What Time was it ?

Kiefe i It was in February, 99, the latter End of

the Term.

Jofeph Bently/worn.

Mr. Alt. Gen. Pray, my Lord, that Mr. Bently

may give an Account whether he knows Hurly.

Bently. Yes, my Lord, I do And I remem-

ber he came into our Shop to afk for Mafquera-

ding Mafks or Vizards. And I think it

was about January or February I told him

we had none. Pray, fays he, can you tell me
where I can get any ? 1 faid, I cannot tell,

unlefs you get them in the Yard : And he went

thro' the Shop into the Yard.

Mr. Att. Gen. When was this ?

Bently. It was January or February, 99.
Mr. Fofier. Did you ever fee him before that

Time ?

Bently. Yes, feveral times He bought

feveral Things in our Shop.

Mr. Fofier. But no Mafks ?

Bently. No, but afked for Mafquerading
Mafks or Vizards.

Mr. Att. Gen. My Lord, the Reafon why we
have been the more particular in this, is, that

it has made a great Rumour and Noife, that it

would be of great Difadvantage to Mr. Hurly ; and
therefore we go to thefe Particulars, that no Man
may pretend but the Matter is made plain againft

him. We fhall produce fome few Evidences

more.

Mr. Recorder. Hurly has lately publifhed a Li-

bel againft the Gentlemen of the County.

Mr. Geary /worn.

Mr. Butler. Had you any Difcourfe with Mr.
Hurly ? And what ?

Mr. Att. Gen. Pray give the Court and Jury
an Account, Whether you know Mr. Hurly, and
his Cir'cumftances, and any great Quantity of

Money that he had ?

Mr. Geary. Mr. Hurly, in February laft was

Twelve-month, told me his Protection was out-,

and he defired me to get a Lodging for him.
I defired him to come to my own Lodging in

Capel-flreet. When he went out of Town I went
with him as far as JJland-Bridge : He faid, he had

no Money : And a Day or two after he writ me
a Letter, and defired me to raife his Wife fome
Money on a Bond of Capt. Mac-Donnel's. I fent

to Mr. Connor, and got him to endorfe a Bill to

Mr. Lum, and the Money was fupplied :' And af-

ter he came to Town again, I went to his

Lodging, to Mr. Rafcow's in Capel-flreet ; there'

were two Soldiers that would not let me in : I

fpoke to the Sheriff, Mr. Cufack' -, fo I went into

him, and told him, I was forry for him. He
faid, it was for profecuting Sir Donat O-Brien.

Says he, you know Sir Richard Nagle's Hand, and
Sir Donat O-Brien's', there are Letters to King
James -, and, faid he, you and I muft live, and
v/e may get Money by it.

Mr. Sol. Gen. Now, my Lord, we call this

Gentleman to fhew, that at the Time of his

fending this Money, Mr. Hurly was in an indi-

gent Condition. When was it?

Mr. Geary. It was in Michaelmas Term, 1699.
Mr. Hurly. By Virtue of your Oath, Have you

no Gratification for coming here ?

Mr. Geary. No, by Virtue of my Oath, I have

not.

Thomas Connor /worn.

Mr. Sol. Gen. What do you know of Mr. Hurly

,

about Money ?

Thomas Connor. That Gentleman, Mr. Geary,

came to me, and told me, it would be an Obli-

gation on him to get twenty Pounds for Mr.

Hurly's Lady : Upon that I drew a Bill of Ex-

change •, fo they had the Money, but what they

did with it, I do not know.

M. Hurly. Was not the Money paid again ?

Connor.. Yes, it was paid.

Mr. Hurly. Then did I want Money, when

you drew the Bill, arid the Money was paid?

Mr. Att. Gen. My Lord, Mr. Hurly was not

able to pay this Bill ; and we fhall give you art

Account who paid it.

Capt. Mac-Donnel /worn.

Mr. Butter. You heard the Evidence of Mr.

Geary ?

Capt. Mac-Donnel. Yes.

Mr. Butler. What do you know of the Matter ?

Capt. Mac-Donnel. I did owe fome Money by

Bond to Mr. Hurly, and he writ to me to pay

thirty Pounds : I don't know what the Sum was

that Mr. Geary had advanced •, but I writ him

word, I would not pay him any fuch Sum ; but

I bid him fend my Bond to Capt. Gardiner's in

Limerick, and the Money mould be paid there ;

and it was fent accordingly, and the Money was

paid : It was fomething lefs than 50 /.

Mr. Att. Gen. Pray, when this Robbery was

talked of, did any body apply to you to take

you off, that you fhould not oppofe the Prefent-

ment, but fuffer it to go on.

Capt. Mac-Donnel. Mr. Hurly fpoke to me to

be his Friend. I was always his Friend : And

Capt. Bourk fpoke to me to fpeak to a Gentle-

man of the Grand-Jury, that lay with me, (that

was much againft him) to defire him, that he

would not appear againft him ; and that he and

his Tenants fhould be freed from paying any

Part of the Money.

Mr. Ber*
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Mr. Bernard. My Lord, I am Council for the

Traverfer. The Queftion is, Whether he be

Guilty of Perjury in an Information, fworn be-

fore Mr. Blood. If your Lord (hips will hear

the Proofs, we mail turn the Table, and prove

Mr. Hurly was a Man that came with a good

Fund of Money into this Kingdom, and left a

good Fund in France* and that he drew Bills of

Exchange upon his Correfpondent in France * that

his Correfpondent gave him an Account, that

Mr. Arthur difcovered where all his Effects lay,

and all was feized ; and the Bills came back pro-

tected. Then he comes and advifes with Sir

William Hardcock* who advifed to an Accommo-
dation with Mr. Arthur : And fo we did, and a-

greed to give him what he demanded ; and ac-

cordingly, we gave him Bonds. And in 1699,
we brought a Bill in Chancery. We met Mr. Ar-

thur's Brother in Dublin * he faid, we mould not be

difturbed at the Afllzes at Ennis. We went down
accordingly, and, carried our Money along with

us,, and we did go another Way, and not by

Loughrea. And we fhall fhew your Lordfhips

further, that there was a Quarrel between Mr.
Hurly and Sir Donagh O-Brien: Sir Donagh had

fuch great Intereft in the Country, prevailed

with the Jury, for fome Reafons, that the Prefer-

ment was not found for us at the A ffizes , but

four Men were taken up for the Robbery, and

laid in Irons ; and they were told, there was a

Commifilon of Oyer and Terminer coming down,
and that they fhould be Arraigned—— Here is

Life or Death propofed: If you confefs the

Matter, and place it upon Hurly* you fhall have

your Lives ; but, if you do not, as foon as the

Com million comes down, you fhall ftretch for

it. The Perfons were fenfible, that thofe who
threatened them could effecT: it, and they were

kept clofe from all others but thefe Perfons, and

they follicited them, until they got them to give

in Examinations againfl Mr. Hurly. But they

came afterwards to Mr. Hurly* and told him, it

was the Threats and Dangers they were in,

made them do what they had done, and that

they were troubled for it. And after that,

they went before my Lord Chief-Juftice Pyne* and

they forfwore all. After this the Contrivance of

the Counters, that muft be managed ; and a Bag
of Counters is brought down to Hicky's Wife,
and fhe muft hide it where it may be found

by this Huoxin. My Lord, we fhall fhew your

Lordfhip- all thefe Matters. I apprehend they

are Men of Credit that will fwear the Matters

in my Brief, that Mr. Hurly was really and tru-

ly Robb'd, and that thefe Profecutions have been

carried on by Bribery, and fuch-likc Practices in

the Country.

Mr. Fofter. We'll fhew you, that Mr. Hurly had

2000 /. and that he carried a Part of it into the

Country to pay off Arthur.' We fhall fhew
where we had the Money, and that he brought

it down.

Charles Fitz-Symmons, Merchant* called* did
' not appear.

John Hurly fworn.

Mr. Fojler. Pray give an Account to the

Court and the Jury, whether you were employ'd

to receive Money for Mr. Hutly* and of whom?
John Hurly. I was employed in 1696, and I

received of Mr. Jeremiah Donovan* 200 /. and
Col. Level paid me 490 /. for 500 Louis d'Ors.

Court. In what Year did you receive it from
Col. Lovet ?

John Hurly. It was in 96 or yy.
Mr. Fofter. And how much more ?

John Hurly. From Mr. Fitz-Symmons, 306 /,

10 s. in 1697. And I received a Bill in Li-
merick* of 200 /.

Mr. Fofter. What did he bid you do with the
Money ?

John Hurly. He fent me this Money out of
Holland* and bid me fecure it for him.

Mr. Fojler. Did your Brother Jay out any Mo-
ney for a Mortgage.

John Hurly. Not any at all.

Mr. Hurly. I appeal to the Gentlemen of the
Country, whether I did purchafe any Thing.
Mr. Recorder. You are not accufed for a Pur-

chafer, Sir.

Court. Did you pay him that Money again ?

John Hurly. Yes, my Lord.

Court. Was it before he was Robb'd ?

John Hurly. Yes, it was.

Court. Pray what Difcourfe had your Brother

with you concerning any Money he had by
him ?

John Hurly. He told me all along, that he could

pay Arthur, and that he had a Fund to pay it.

And I tell you, Sir, before this Robbery, I came
to his Houfe, and his Wife told me, My Bro-

ther will do very well, for that he has brought

Money to payoff Arthur. How do you know
that, faid I ? Says fhe, I faw a Bag of Gold
with him.

Court. Were you there after the Robbery ?

John Hurly. I came next Morning, and I found

the Trunks broken open, and all the Houfe in.

Diforder.

Mr. Fofter. Do you know Capt. Lynch ?

John Hurly. Yes.

Court. Do you take this Lynch to be a fair ho-

neft Man?
John Hurly. I will tell you what I know.

About Chriftmas laft, I came to the County of

Gallway to Mr. Lynch. There were fome

Land that my Father held from him ; and he

fet the Reverfion of the Land. I told him, that

it was ill done, that we fhould not have the

Preference of the Land ; and I told him, my Bro-

ther would keep him out two Years. -The

Servant that was with me, told me, that heprof-

fer'd him Twenty Pounds to fwear the Robbery

upon my Brother. When he came back, I

afked him about it, and he faid, he feared he

would prove him not to be within the Articles

ofGallway* and, faid he, ifhe will give me quiet

PoffefTion ofmy Lands, 'tis well j if not, I'll give

him a Lift.

Mr. Fofter. Do you know of any Jewels that

belong to Mr. Hurly* befides the Money.

John Hurly. He gave me a Diamond Ring for

my Wife, and fhewed me a Ring he faid was

worth 100 /.

Mr. Fofter. Do you know of any Rewards prof-

fered to fwear againfl Hurly ?

John Hurly. One Hicky fhewed me a Note un-

eer Mr. Hickman's Hand* and Mr Cufack's Hand.

Thac



jor rerjury, ana a Lonipiracy to ^neat tne L<ot 401
rhat Hickman and Cufack promifed to intercede

vith the Government for Pardon for him and

)thprs, if they proved the Robbery on Patrick

Hurly. And that they mould be found with

'odd Meat, Drink, Warning and Lodging, and

lifcharged without Fees. He fliewed me this

Note within a Week or fome fhortTime after he

vas difcharged.

Court. You fay, That this Note was no more,

han that Mr. Hickman and Mr. Cufack promifed

hey would intercede to the Government, if fo be

would tell the Truth?

John Hurly. Yes. — In proving a Robbery

ipon Patrick Hurly.

Mr. Fofter. Were you at Ennis ?

John Hurly. Yes, I was.

Mr Fofter. Who was there examined on Oath

prove this Robbery ?

John Hurly. There was Dorothy Kemp, and

fane Hurly, and this Margaret Conneene, and me
vas examined at Home.
Mr. Fofter. Was Mr. Ronane examined ?

John Hurly. Yes, and his Man too.

Mr. Sol. Gen. Now, Sir, I'll afk the Witnefs

Queftion. Pray what Credit did the

[ury give to it ? Was you defired by your Bro-

her, before the Robbery, or at the Time of the

Jobbery, to join with one Cafey, to be bound

nth him for the Money ?

John Hurly. I was defired to join with Cafey.

vly Brother pretended I owed him Money. I

old him it was an unreafonable Thing, for I had

ay Rent to pay.

Mr. Sol. Gen. Did you pafs a Bond to Cafey,

Ar. Hurly ?

John Hurly. I did, Sir ; I told you before.

Mr. Sol. Gen. Who was bound in that Bond ?

John Hurly. None but my felf.

Mr. Sol. Gen. Who did you give the Bond to ?

John Hurly. I gave it to Cafey.

Mr. Sol. Gen. My Lord, about Chriftmas laft

/as Twelve-month, he comes to this Gentleman,

is Brother, and defired he would get him Fifty

ounds, and he told him, he craved yet the Mo-
ey, if he would pafs his Bond for it to one Cafey,

hich he accordingly did : This Bond comes into

Patrick Hurly''s Hand, and he enters up the Judg*

lent, and an Execution upon it, againft his Bro-

ker's Goods, for his own Ufe. Sir, had you

ny Money from Cafey ?

John Hurly. No, I had none.

Mr. Sol. Gen. Who took the Execution out, and

/ho took your Goods upon that Execution ?

John Hurly. Charles Mac-Donogh did it ; I paid

im the Money.
Mr. Sol. Gen. Who had the Money for Charles

llac-Donogh ?

John Hurly. I had it, Sir. 1 will unriddle

his Matter. I was very unwilling to go to

^w. I came to Cafey, and defired him to

retend to lend mc 50 /. and my Brother would
ive him his Bond for it. He will pay you,

lid I, but will not pay it me.

Court. Did you owe your Brother go I.

John Hurly. I did owe him near it, only he

:>ok fome Cattle of mine.

Mr. Att. Gen. Pray, Sir, are you in Cuftody of

le Marfhalfea, at your Brother's Suit ?

John Hurly. Yes, I am •, and likewife at Mr.
)-Brien's and Mr. Fitz-Simon's Suit. The Money

Vol.V,

that I received from Mr. Fitz Simons, and paid
my Brother the fame Day, I am now in Cuftody
for it fince April laft.

Mr.Recorder. You fay, that you received feveral
Sums of Money for your Brother, and you faid,

there was a Balance between you and your Bro-
ther : How much was that Balance ? And what
became of it ? How much Money had your Bro-
ther in yj, 98, and 99 ?

John Hurly. When my Brother went into the
Country, I difcounted with him.
Mr. Att. Gen. You fay, you received feveral

Sums •, that you paid 200 /. to Mr. Gardner, and
fome other Sums : How much did you pay back
in Specie to your Brother ?

John Hurly. The Money Mr. Fitz Simons gave
me, I came to my Brother's Lodging, and paid it

him.

Court. This is a Matter that has been trans-

acted within the Compafs of three or four Years,

and this cannot flip out of your Memory. You
fay, all the Money you received of Fitz- Simons you
paid your Brother again. What more did

you pay him ?

Hurly. I paid him the 200/. in Limerick. .

I paid him 190/. or thereabouts, more.

Court. When was that ?

Hurly. I paid it him in the Year 1697, *n ^e

begininng of 9$.

Mr. Sol. Gen. You fay, you paid Mr. Burton

200 1. Did you pay any others?

Hurly. I paid him no more, but what I paid

him for the Farm — I gave him Bullocks, 20
old Bullocks, at 46 s. a-piece, and the reft came
to 30/. more.

Mr. Sol. Gen. There was a Sum of 200 1, paid,

and the reft drawn out in fmall Sums from
Time to Time, as he had Occafion to call for't:

How much was Brien's Money ?

Hurly. It was about 40 /. and I gave him at

Bond of Capt. Lynch' s, of about 61 10 s. and I

gave him a Bond on a Brother-in-Law of mine9

and a Bond on Lynch.

Mr. Att. Gen. How much of the Money that

you received for Patrick Hurly, did you lend

out, and to whom ?— Did it amount to 200/. ?

Hurly. Yes, it did.

Mr. Att. Gen. Did it amount to 300 /. ?

Hurly. No, it did not.

Mr. Att. Gen. Was this Money paid back a-

gain to Mr. Fitz-Simons ?

Hurly. I have a Bill in Chancery againft him.

Mr. Recorder. I defire to know, whether Mr.>

Fitz-Simons had the 300 /. back again ?

Hurly. My Brother told me he paid him e-

very Farthing, and faid, he had a Difcharge from

him.

Mr. Recorder. Pray how much of this Money

had Mr. Arthur?

Hurly. I don't know of any Dealing with Mr.

Arthur. w

Mr. Att. Gen. I did hear, that he affigned a

Bond of Capt. Chriftopher O-Brien's to him.

Hurly. That 300/. my Brother owed me; and

the Bond my Brother gave for it, I gave Mr. Fitz-

Simons the Bond, and he afrefted him on it.

Mr. Att. Gen. Pray, Sir, did you fend any Hol-

land Sheets, after this pretended Robbery, to any

Place ?

Hurly. Yes, I did, to Capt. O-Brien s.
J

Fff Mr. Att.
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Mr. ^//. Gen. Where did you find them ?

Hurly. I will tell you, my Lord. We were

told, that oneHalloway was coming to myFather's,

at the Suit of one Neylan, to take all away.

My Father fent for me, and defired me to come
to him, for Halloway was coming to ranfack the

Houfe.

Mr. Att. Gen. How long was this after the

Robbery ?

Hurly. It was a Month afterwards. I

came there, and one of the Maids told me there

was a Portmanteau in the Turf- (lack . I

took it Home that Night, and I was order'd by

her to deliver it to Capt. Chriftopher O-Brien.

I fent for him to a Friend's Houfe, and opened

it before Capt. O-Brien, and took an Inventory of

what was in it. There were five or fix Pair

of Holland Sheets. This was a Month or two

after the Robbery.

Mr. Recorder. Another Man fwore, it was the

beginning of May, or the latter end of April.

Mr. Fofter. We had this Money, and will fhew

you how we loft this Money, and fhall prove

the Robbery.

Dorothy Kemp fworn.

Mr. Fojler. Pray Mrs. Kemp, where did you

dwell in 99 ?

Mrs. Kemp. I dwelt in Moughna in the County

of Clare, within a quarter of a Mile where Mr.

Hurly lived.

Court. Where did you live at the Time that he

was robbed ? Were you in the Houfe when the

Robbery was committed ?

Mrs. Kemp. Yes, I was.

Court. Pray give an Account what you know
of that Robbery.

Mrs. Kemp. My Lord, There was Counfellor

Ronane three Days waiting for Mr. Arthur to

pay him fome Money. My Miftrefs went out of

Town upon Saturday before, and took fome

Gold out of her Cheft, and fhew'd fome of it,

and put it in again ; and me did not come Home
till Monday Morning after the Robbery was

committed. I went to the Trunk, to get fome

Table-Linnen, and I laid my Hand on the Bag
were the Gold was. My Mafter came in the

mean time, and faid, What do you do there ?

1 faid, I wanted fome Table-Linnen ; and my
Mafter took away the Bag, and put it into the

Clofet.

Court. And fo you concluded, that was the Bag
of Gold ?

Mrs. Kemp. Yes, I did.

Court. Did you know any of the People that

were at the Robbery ?

Mrs. Kemp. No, my Lord, I did not.

Court. How many Robbers were there ?

Mrs. Kemp. As I underftand, there were feven

Of them.

Court. Did you fee them all ?

Mrs. Kemp. Juft after Supper, Counfellor Ro-

nane got up to go to Bedj and went out of the

Door, and then the Robbers got in. We went

up to lay down the Bed, and my Matter's Man
came running and crying, my Mafter is mur-
dered ; fo we got open the Door, and there was

five came up with Swords and Piftols;

Court. Had they any Mafks or Vizards ?

Mrs. Kemp. I cannot tell. They commanded
us into the Room, where my Matter's Father lay

Bed-ridden thefe three Years paft.

Court. How many did you fee there at that

Time?
Mrs. Kemp. I faw five come up, and there was

two more in the Parlour.

Court. Pray Miftrefs, by Virtue of your Oath,
what Arms was there ?

Mrs. Kemp. My Lord, we kept Arms juft by
the Door, a Carbine and Fuzee, becaufe he was

I

fomething in Debt.

Court. Were thofe the fame Arms your Mafter

had before ?

Mrs. Kemp. I cannot tell; but they took his.

Piftols, and put Gravel into them.

Mr. Att. Gen. Who put the Gravel into the

Piftols ?

Mrs. Kemp. The Tories.

Mr. Bernard. Was there any Offers made to

her to put Counters into Hicky's Houfe?
Mrs. Kemp. My Lord, I was promifed Ten

Pounds, to put Counters into my Mailer's

Houfe.

Court. She fays, fhe was defired by one Mu-
rough O-Brien, to lay Counters in her Mailer's

Houfe, or Hicky's Houfe j a Bribe of Ten!

Pounds was offered her, and fhe refufed it.

But that he fent to Daniel Hicky's Wife twenty

times ; and fhe has fome of the Letters he

writ.

Court. By whom were thefe Letters writ-

Mrs. Kemp. By Murough Obrien, for his Man
brought them.

Court. Pray when was this, that you were offer-

ed Ten Pounds to hide Counters in your Mafter's

Houfe, or Hicky's

Mrs. Kemp. It was before the Aflizes a pretty

while.

Mr. Sol. Gen. My Lord, here is Donogh 0-

Brien.

Court. Where was it he offered you this Mo-

ney.

Mrs. Kemp. It was at Shenoge, a quarter of a

Mile from where he lives.

Mr. Recorder. And he was to give you Ten

Pounds to bury Counters in Hicky's Houfe.

Mr. Butler. When the Rogues came in, how

did they ufe your Mafter ?

Mrs. Kemp. They ty'd him, and Counfelld:

Ronane.

Mr. Fofter. You know Murough O-Brien ; Praj

how often did you fee him with Mrs. Hicky ?

Mrs. Kemp. I faw him often with her. Saiq

he, Mrs. Hicky, Mx\Hicky is caft down, and he i

not worth a Farthing, he is ty'd Neck ano

Heels.

Court. Did you hear this ?

Mrs. Kemp. She told me fo.

Mr. Fofter. We only offer it as far as it wil

go-

Mr. Att. Gen. It will not go at all.

Mr. Sol. Gen. I am told, that Murough O-Brie

is in Court •, fhe fpeaks of fome Words and Lei

ters between her and him and Mrs. Hicky.

Mr. Fofter. What Linnen was taken away b

the Robbers ?

Mrs. Km\
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" will ttep hither To-morrow, and meet me iri

'* lbme convenient Place, where we may talk
•' without Cenfure or Sufpicion : I have no other
' Defign, but to ferve you and your Hufband.
' Be lure you don't tail to come to me, if you
' ever expect any Friendfhip from"

Mac-B.

Murough O-Brien fworn.

Court. Pray had you any Difcourfe with this

vVoman concerning Counters ?

O-Brien. By Virtue of the Oath I have taken,

never had.

Court. Did you never offer her 10I. to lay

ounters in Mrs. Hicky s Houfe ?

O-Brien. By Virtue of my Oath, I did not.

Mrs. Kemp. By Virtue of my Oath, you did.

Court. Did you fend any Letters to Ricky or

his Wife ?

O-Brien. Yes, I did write to Hicky, and to

lis Wife.

Court. Upon what Occafion did you write ?

O-Brien. Hkky's Wife came to me, and told

ne, that if I could get a Protection for her Huf-

>and, from Sir Donough O-Brien, he would make

plain, that this was a Sham- Robbery : And
dicky's Wife faid, fhe could produce thofe very

Counters. Charles Mac-Donogb was by when (he

id, If we would procure a Pardon for her Huf-

and, they would produce the Counters, and

nd make the Matter plain.

Mr. Soil. Gen. This Woman fays, that Murough

)-Brien came to Hkky's, Wife, and faid fo and fo,

nd writ Letters to Hickfs Wife. Murough O-Brien

omes now and fays, that Hkky's Wife came to

im, and told him, that her Hufband could make
ut the Sham-Robbery, if he could get a Pro-

motion for him. Mr. O-Brien, this Woman fays,

lat you did fend to Hkky's Wife, and that you

id tamper with her.

O-Brien. It's a very improbable Thing, if I

ad a mind to tamper with her, that I would

imper with Hurly s Whore My Lord, if I

'ou'd have come on fuch a Bufinefs, would any

ne believe that I fhould employ this Woman,
ut has had a Ballard or two by Mr. Hurly ?

Murough O-Brien'j Letter to Hicky read.

Mrs. Hicky,

" I pray do me the Favour to come hither as

' foon as poffible ; for I have fome Bufinefs to
!

talk with you, which chiefly concerns yourfelf:
1 And leafl you may apprehend any evil Defign
;

againft you, I do here promife you, that you
;

fhall be as fife as your Heart can wifh, whilft

you are in the Company of
"

Murough O-Brien.

A Second Letter read.

Mrs. Hicky,

" When I fent for you on Saturday was Seven-

night, I thought I fhould fee you at Mafs,
but I miffed that Opportunity : I defire you
Vol, V,

Daniel Mac-Cay fworn.

Mr. Fofter. Where did you live in March, 99 ?

Mac-Cay. I lived with Patrick Hurly.

Court. Where were ypu the Time of the Rob-
bery ?

Mac-Cay. I was in his Houfe, my Lord ; I was
there on Sunday the 3d of March, and there was
John Ronane and himfelfj and they were juft go-
ing to Bed, and John Ronane was going out of
the Door, and there came five Perfons with na-
ked Swords, and rufhed in ; they were difguifed

and disfigured : My Lord, when they came in,

they fell'd him down on his Face, and gave him
fome Strokes •, and I was there, and they purfued
me and Gillian Hurly, and we ran up, and they
locked the Door after us ; they made a Shot be-

low ; then I was affured it was fome Bailiffs that

came to take my Mailer j fome of the Family
was in Bed, and fome up.

Mr. Recorder. Your Mafter was upon his keep-
ing then ?

Mac-Cay. And when we heard the Noife be-

low, we got fome Sticks, and broke open the

Door, and perceived two Fellows at the Door

;

they made a couple of Shots at us, but did us no
Harm ; and then came three or four, and one of
them purfued me, and made a Shot after me,
but did me no Harm. Wr

e did not go out till

thefe Fellows went out, and then we broke open
the Door, and we found my Mafter tied faft to

his own Bed-fide, and Counfellor Ronane ; and
all the Trunks were broke. My Mafter bid me
go to the next Village, and raife the Neighbour-

hood ; fo I did.

Court. Pray, Friend, How many did you fee of

the Robbers?

Mac-Cay. I faw five, my Lord, and two with-

out at the Window.
Court. The Woman faid there were five in her

Matter's Parlour, and two at the Door. Sir, did

you know any of the Parties that robbed him,

upon your Oath ? What Difguifes had they ?

Were they black, or had they Vizards ?

Mac-Cay. I cannot tell, my Lord.

Court. Did you take any Notice of any of the

Arms, whether thofe Arms belonged to your

Mafter ? Take Care, upon your Oath, you fpeak

nothing but Truth.

Mac-Cay. My Lord, we had Arms of my Ma-
fter, which they feized on, and we found them

abroad next Morning.

Court. Did the Bullets hit any Part of the

Houfe ?

Mac-Cay. No, my Lord, I did not obferve

that.

Court. Pray, Friend, was there any more than

one Shot made ?

Mac-Cay. There was, my Lord.

Court. Was there any Mark of any Bu'let to

be feen ?

Fffa Mac- Cay.
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Mac-Cay. I did not fee any.

Mr. Forfter. You fay, they came in with Fire-

Arms and Swords ; Had your Mafter any Swords ?

Mac-Cay. There was none but one ; and they

had five naked Swords.

Mv.Forfter. They had no Fire-Arms but your
Matter's ?

Mac-Cay. We found them abroad next Morn-
ing in the Street.

Mr. Fofter. What Road did your Mafter Hurly
travel when he went from this Town, the Jaft

Time he was in Dublin before the Robbery ?

Mac-Cay. He went through the County of
Gallway, through Mount-Talbot.

Mr. Fofter. Do you know Capt. Lynch ?

Mac-Cay. Yes, he lives in Capperquin.

Mr. Fofter. Were you with your Mafter all the

Way home ?

Mac-Cay. Yes, I was.

Court. Mr. Lynch faid (I muft do him right)

that he did not remember what Company was
with him, but that he drank a Bottle of Wine
with him at Loughrea, and there faw the Counters

;

and it is much about the Time this Man
fwears.

Mr. Recorder. Exactly, my Lord.
Mr. Fofter. Were you with your Mafter when

he was in Dublin ? Did you fee any Quantity of

Money with him ?

Mac-Cay. Yes, I did.

Court. Pray, did you fee any Counters with

him ?

Mac-Cay. No, my Lord : I was offer'd to have

my Fortune raifed for ever if I would fwear, that

he bought the Counters, and brought them to the

County of Clare.

Court. You faw Money with your Mafter :

Where was it he receiv'd the Money ?

Mac-Cay. I do not know ; but he fhew'd it

me, and faid, It was a fad Thing to pay away fo

much Money : And he put his Hand in his Poc-
ket and pull'd out fomeGold, fome Broad-Pieces

and a Gold Cob ; and he faid, he would keep the

Purfe, and not take any Thing out until he got

home to pay Mr. Arthur off.

Carty. Was it in the Portmanteau ?

Mac-Cay. Yes, it was.

Mr. Recorder. Was this the Time that your

Mafter was in Loughrea ?

Mac-Cay. No, this was in February, and it was

before Cbriftmas he was at Loughrea.

Court. Upon what Occafion was it that your

Mafter fhew'd you the Gold ?

Mac-Cay. He told me, at his own Lodging in

Warbur-ftreet, Is it not a fad Thing to pay fo

much Money to that Rogue Arthur, that had

ferv'd him fuch a Trick ?

Court. Did you take notice of it your felf ?

Mac-Cay. Yes : It was not Counters ; no, I

know Gold from Counters.

Court. Were they Guineas or Louis d'Ors ?

Mac-Cay. They were Louis d'Ors.

Mr. Butler. Pray, when you went the laft time

with your Mafter from Dublin, what Way did

you go to Mount-Talbot ? At what Place did you
crofs the Shannon ?

Mac-Cay. I do not know the Place •, I do not

know the Name of the Place at all.

Mr. Butler. Did you fwim over, or go over a

Bridge ?

Mac-Cay. I think we went over a Bridge
Mr. Butler. What Bridge ?

Mac- Cay. I do not know the Name of it.

Court. Did you go thro' Athlone ?

Mac-Cay. Yes, we went thro' Athlone.

_
Court. If I had faid Lanejborough, he would have

faid fo too.

Mr. Butler. You are pofitive, that in the laft;

Journey before the Robbery, you nor your
1

Mafter were not at Loughrea ?

Mac-Cay. I am pofitive.

Mr. Butler. Where did your Mafter lie the
Night before you came to Tiaquin?
Mac-Cay. It was at Balliboy.

Mr. Butler. Pray, Sir, what Way did you go!
from Athlone to Eyres-Court or Balliboy ?

Mac-Cay. I do not know the Names of the 1

Towns.
Mr. Butler. Pray how far is it from Tiaquin to

Eyres-Court ?

Mac-Cay. I do not know.
Mr. Butler. What Way did you come to Balli-

t

boy back again, for that is on this fide the Shannon,

and many Miles on this fide of Athlone?

Mac Cay. My Mafter had his Brother-in-Law,

Mr. Terry, along with him, and when he came to

Balliboy he would fee his Sifter, and fo he went
to Tiaquin.

Court. How could you go from Athlone to Bal-

liboy? Did you lie at Athlone that Night ?

Mac-Cay. No, my Lord, we did lie beyond it

at a Place where there is a Bridge.

Court. Where is that Bridge ?

Mac-Cay. It is on the Shannon, on this fide

Aghrim.

Mr. Butler. If you pleafe, Sir, did you carry

the Portmanteau to Tiaquin ?

Mac-Cay. Yes, I did.

Mr. Butler. And was it not left at any other

Place behind you ?

Mac-Cay. No, it was not.

Mr. Butler. You are pofitive you carried it to

Tiaquin ?

Mac-Cay. Yes, I did carry it to Tiaquin.

Mr. Butler. Was it left at Gort-Injhigory before

you went to Tiaquin, or after ?

Mac-Cay. My Mafter hired a Horfe, and he

was lame % and he defir'd me to go on Saturday,

before he came himfelf, or Capt. Bourk, and his

Father-in-Law kept him.

Mr. Butler. Was the Gold in the Portmanteau

at that Time?
Mac-Cay. Yes, it was.

Court. And you carried the Portmanteau to

Gort from Tiaquin ?

Mac-Cay. Yes ; I came from my Mafter from

Tiaquin to Gort ; he fent me on Saturday, and he

came on Sunday Night.

Mr. Butler. My Lord, I will make it appear,

by three or four Men of undoubted Credit, that

Mr. Hurly did fwear, at the Affizes of Ennis, that

he was at Loughrea before he went to Tiaquin, and,

that he left the Portmanteau there, and did not

carry it to a Tiaquin.

Mr. Butler. Did your Mafter pay for the Horfe

he hired ? or, Did you hear he gave a Bond for

it?

Mac-Cay. I do not know.

Court. Do vou know of any Bond given by

Mr.
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Mr. Hurly, to pay the Hire of the Horfe ?

Mac Cay. I do not know indeed, my Lord.

Mr. Recorder. He faid, his M after fhew'dhim

the Money in Town, and faid it was a Shame to

pay it to Arthur. Now, did your Mafter pay

the Money ?

Mac-Cay. He told me, that Arthur prom is'd to

come to his Houfe in the County of Clare ; and,

that he would make him take it on eafier Terms

than if he mould pay it in Dublin.

Court. If he had the Money, why did he not

pay it him ?

Mac-Cay. He faid, he hoped to compound with

Arthur eafier than to give him all that he de-

manded.

Mr. Bernard. My Client tells me, that this

Mac Cay is a material Witnefs, as to Calaghan

Carty : Do you know Calaghan Carty ?

Mac-Cay. Yes, very well.

Court. How long have you known him ?

Mac Cay. Thefe two Years.

Court. Were you with him before my Lord

Chief-Juftice Pyne ?

Mac- Cay. Yes, I was ; he made an Affidavit,

and fwore before my Lord Chief-Juftice Pyne.

Court. What was the Subftance of it ?

Mac-Cay. That he knew nothing of the Rob-

bery •, and, that he was much concern'd he had

fworn againft Mr. Hurly. They iodg'd at the

Black- Bull in Church- Street.

Court. Are you confident, that this Calaghan

Carty fwore before my Lord Chief-Juftice Pyne?

Mac-Cay. Yes, he did.

Mr. Butler. Where did you lie the Night be-

fore you went thro' Athlone ?

Mac-Cay. I am not fure of the Name of any

Place where we did lie fince we left Dublin.

Mr. Butler. You are pofitive you did lie in a

Place that had a Bridge upon a River ?

Mac-Cay. Yes, I am.
Court. Pray, one Queftion more: You fay,

rou have gone with Mr. Hurly feveral times to

he Country ; How often did he go Conaught

Way?
Mac -Cay. He went always Conaught Way.
Court. How often has he gone, that you can

ecollecl your felf ?

Mac-Cay. We came from the County of Clare

he Summer after I came to him, to Loughrea,

.nd Eyres-Court, and over Banagher-Bridge, and
3 to Munfter-Evin.

Court. Which is the Way you ufed always

ogo?
Mac-Cay. That Way j but that Time he went
Athlone.

Chriftopher O-Brien fworn.

Mr. Butler. Pray, Sir, by Virtue of yourOath,-
id you offer any Money to that Man ?

OBrien. No, upon my Oath.
Mr. Butler. Did you offer him Money, or pro-

life to raife his Fortune, if he would give Evi-
ence about Counters ?

O-Brien. Never, my Lord ; he came to me
id told me, there was fome came to his Mafter,
id would fwear, that were come from
ance.

Court. Did you ever make him any Promife,
any Offer at all ?

O-Brien. Never in my Life, my Lord.
Mac-Cay. Did not you, at the Swan-Tivzxx\,

when I carried a Letter to Capt. Bourk ?

Court. How long ago was this ?

Mac-Cay. Before the Term, I think.

Court. Was it before Chriftmas ?

Mac-Cay. No, my Lord, it was after Chriftmas.

Court. Mr. Hurly, you know the Contrary to

this your felf: If you'll have me, I'll fend for

the Examination fworn by your felf concerning
this Matter.

Pat. Hurly. He fpeaks to him more than
once.

Mr. Recorder. Had you any Difcourfe with

Mr. O-Brien about the Counters ?

Mac-Cay. Yes, once or twice.

Mr. Recorder. Had you any Difcourfe about

them more than once?

Mac-Cay. He never fpoke to me about the

Counters, but once at the Sw^??-Tavern.

Court. That of Mr. O Brien's tampering with

this Man; Mr. Hurly, you are complain'd of be-

fore Chriftmas laft. He faid, he was once with a

Letter at the Swan-Tavern ; and, that Mr. O-
Brien did there talk to him about tampering with

other Witnefles ; but it was before that, that you

faid Mr. O-Brien tamper'd with himfelf about the

Counters.

Court. Where was it ?

Mac-Cay. At the Tavern.

Court. At what Tavern ?

Mac-Cay. The Swan.

Court. When was this ?

Mac-Cay. Before Chriftmas, or a little before

the laft Term.
Court. He fays, it was the Time of his deli-

vering of a Letter.

Mac-Cay. My Lord, I deliver'd a Letter to

Capt. Bourk at the Swan-Tavern, and, I think, it

was before Chriftmas.

Court. So that you deliver'd more Letters than

one?
Mac-Cay. I deliver'd feveral to him.

Court. This Gentleman is accus'd by this

Mac-Cay ; and how far that will weigh with any

Man, muft be left to the Jury.

Mr. Butler. This Mr. Mac-Cay was very pofi-

tive, that the Portmanteau was carried to Tiaquin,

and, that it was not left behind. I am ready to

prove, by two or three credible Evidences, that

Mr. Hnrly did fwear at the Aflizes, that it was left

behind at Loughrea, and, that it was not carried

to Tiaquin.

Mr. Bernard. My Lord, I defire we may firfl:

produce another Witnefs to the Subornation %

John Crips, a Perfon fuborn'd to fwear againft

my Client.

John Crips fworn.

(Per Interpreter.)

Court. Where does he live? and, With whom?
Interp. He lives at Moughnct, in the County of

Clare.

Court. Afk him, what he can fay of any tam-

pering with him to fwear againft Mr. Hurly.

Interp. He fays, one Halloway and Walter Ney-

lan tamper'd with him : That Halloway fent for

him three Weeks after Mr. Hurly was taken to

Ennis, and he ran into a Rabbet-hole, for he was

2 . afraid
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in a Houfe there.afraid of him, and fent his Wife to know what
he would have of him.

Interp. And, my Lord, he is telling a long

Story of this Halloway being a troublefome Man •,

and, that the whole Country would joyn with

him, to give an ill Character of him, if it were

not for the Perfons he appears againft. And,
he fays, he was always inclin'd to do Evil, and

every body was afraid of him.

Court. Afk him, Was there any Offer made
to him ?

Interp. He fays, that Neylan and Halloway

offered him Fifty Pounds to fwear againft Mr.
Hurly, that he contriv'd the Robbery againft

himfelf.

Court. Were they both together? or, Did
they fpeak to him feverally ?

Interp. They fpoke to him feverally.

Court. Afk him, Where was it that Halkway
propos'd this to him ?

Interp. About three Weeks after Mr. Hurly

was puc into Goal, he fays, Halloway firft fpoke

to him
Court. Did Halloway fpeak to him any more

than once ?

Interp. He fays, He defir'd him to go with

him before Mr. O-Brien ; and he offer'd him Six

Guineas to go and prove the Matter, and, that

he would give him the reft afterwards.

Court. Was any body by ?

Interp. He fays, No body.

Court. Where was it that Neylan offer'd him
the Money ?

Interp. He fays, my Lord, that Halloway ufed

feveral threatening Words, if he did not comply

with what he defir'd him to do; and, that he

would fend him to Goal at Ennis, where he fhould

not fee the Light any more.

Court. Can he remember the Day that this

was?
Interp. About Six Weeks after Hurly was

taken.

Court. Where was it that Neylan proffer'd him
any Reward, and what it was he offer'd him ?

At Balh-Ryan,

What Time ?

About a Month before Michaelmas

[At this the Fellow fplutter'd,

rible Noife in Irifh.]

and made a ter-

Interp. My Lord, he will not anfwer to the

direct Queftion. He fays, my Lord, that hallo-

way threaten'd him, and broke open his Doors,

and came there with Arms, and brought a dif-

banded Soldier, and took him by the Hair of the

Head, and threaten'd him, becaufe he did not

come to him at the Time appointed.

Court. Did he complain to any Juftice ?

Interp. He fays, He complain'd to Mr. Fitz-

Gerald.

Court. Pray afk him, what Neylan faid to him.

Interp. He fays, He offer'd him the grazing of

Six Collops free, and an Houfe and Garden du-

ring his Life, to fwear againft Patrick Hurly.

Mr. Butler. What Time was it that Neylan

made him this Offer ? and, in what Place ?

Interp. My Lord, the Anfwer he made to that

is, That Halloway, after he had taken him out of

his Bed, and dragg'd him by the Hair of the

Head, that then they and Neylan met.

Court. Where was it he met Neylap f

1, where it was that Mr.
he would give him the

to fwear againft Patrick

Interp,

Court.

Interp,

laft.

Court. Pray afk hi

Neylan did tell him
Six Collops grazing,

Hurly ?

Interp. He fays, he will recollect it : He fays,

laft Summer.
Mr. Recorder. I am inform'd, my Lord, that

while this Man was afk'd the Queftion, Hurly
faid, laft Michaelmas. Mr. Hurly. I ne-

ver faw any Man, fo far prefum'd to be a Cri-

minal, behave himfelf with fo much Impudence
before.

Court. Mr. Hurly, if you don't give over throw-

ing out Words to your Witneffo, we muft put

you into the Dock. Afk him Interpreter, Does
he know Calaghan Carty, that was Witnefs here

to day ?

Interp. He has known him fince he was a little

Boy, and his Father, Mother, and Family.

Court. What does he know of that Carty's Swear-

ing before my Lord Chief- Juftice Pyne?
Interp. He fays., my Lord, that he did Swear

before my Lord Chief- Juftice Pyne, and there was

a great Lady and a young Man by.

Mr. Bernard. Now, as to Mr. Lynch, whether
he made any Propofal or Offer, or had any Dif-

courfe with him on May-Day laft ?

Interp. He fays, He faw him the Day before

May-Day ; and, that he was very civil to him :

There was fome Controverfy between him and

Mr. Hurly, about the Land of Moughna ; and he

faid to me, Now Patrick Hurly is gone to Goal,

and fo is John too, and they are both in Irons,

and they will never retrieve it, and you had beft

come and live with me in Conaught. He told him,

That neither his Wife, nor his Mother-in-Law,

would confent to go to Conaught. Says he, I

have fet the Land from the Hurly s to the Bloods,

and Hurly fhall never have any thing to fay to it

more.

Court. Did he ever perfuade him to take a falfe

Oath againft Mr. Hurly ?

Interp. He faid, That in his Agreement with

the Bloods, hereferv'd the Grazing offour Collops,

which he fhould have, if he would fwear, that

he was one of the Robbers himfelf, and prove

the Robbery upon Hurly : And he made anfwer

to Lynch, Why fhould I do that, that will hang

me ? And then Lynch feem'd forry that he had

propos'd it to him.

Mr Recorder. Afk him, Who was with him

when Calaghan Carty fwore an Examination before

my Lord Chief-Juftice Pyne ?

Interp. Daniel Hicky, Daniel Mac-Carty, Donogh

O-Brien Andrews, and himfelf.

Mr. Recorder. How came he to go along with

thefe Perfons ?

Interp. He fays, That he came there to pre-

vent being perfuaded to take a falfe Oath.

Mr. Recorder. Does he know what Calaghan

Carty fwore ?

Interp. He does not know.

Mr. Recorder. Who writ the Examination of

Calaghan Carty ?

Interp. He does not know,*
Mr
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Mr. Eutkr, Was it written at my Lord Chief-

Juftice Pyne's ? or, Had he it written before ?

Interp. He brought it written to my Lord
Chief-Juftice Pyne.

Mr. Butler. My Lord, this Man does not feem

to be a Man of any Credit. Neylan and Lynch

are fworn, pray let them attend.

Court. If two Witneffes fpeak directly contrary

one to the other, muft not it be lefc to the Jury

which they will believe? What does the Witnefs

Crips fay ?

Interp. He defires a Guard, for the Safety of

his Perfon.

Mr. Lynch ftands up again.

Court. Mr. Lynch, had you ever any Difcourfe

with this Man concerning Mr. Patrick Hurly and

Mr. John Hurly'% being in Goal ?

Lynch. Yes, I had, my Lord : I faid to him,

that I heard he has been lately in Dublin, and,

that he has been an Evidence for Hurly. No real-

ly, fays he, I was not j I am weary of him, and

if I could get thefe People, that you fet the Land

to, to let me be here a Year, I would hot live any

longer with him.

Court. Did you offer hlrri the grazing of four

Collops ?

Lynch. I never did, my Lord.

Mr. Butler. The Credit of this Gentleman, and

of that Fellow, is left to the Jury.

Lynch. This Difcourfe was about this Time
Twelvemonth, at the Fair of Mo'ughna, and Ri-

chard Hurly, Patrick's Uncle, declar'd to hie, that

it was a Sham-Robbery.

Walter Neylan ftands up again.

Court. Mr. Neylan, had you any Difcourfe with

this Man about Mr. Hurly ?

Neylan. I never had any Difcourfe with him,

or faw the Man, till this Day, never fince he

was born.

Court. What Time was it, he fays, that he had

this Difcourfe with Neylan?

Mr. Butler. In the Place where he fays he had

the Difcourfe with Neylan in a Houfe ; there

never was a Houfe, nor fo much as a Hutt

there.

Neylan. No, my Lord, thefe never was a Hoiife

there in my Memory.
Court. Mr. Neylan, how far is this Moughna

from you ?

Neylan. Three Miles.

Mr. Bernard. And you not know this Man !

Mr.Wakeham, my Lord Chief-juftice Pyne'j

Clerk, fworn.

Court. Mr Wakeham, Sir, pray do you know
any Perfon that came to fwear Examinations

before my Lord Chief-Juftice Pyne, concern-

ing the Robbery of Mr. Hurly in the County of
Clare?

Mr. Wakeham. My Lord, there came four

Men, but I was bufy ; the Gentleman read the

Examinations.

Court. Do you know the Perfons ?

Mr. Wakeham. I do not know 'em ; they were
ordinarily clad ; there was a Gentleman, one
Mr. Terry, that brought 'em.

Daniel Hicky fworn.

Mr. Bernard. Pray give my Lord an Account
of any Offers that were made you, or Threats ufed

to you, to make you fwear againft Mr. Hurly ?

Daniel Hicky. I told it twice before, my Lord,
in Augufl laft. My Lord, I was taken by William

Halloway and Thomas Bourk ; they took me to Goal,
and they bolted me ; and there was Mr. Neylan in

the Goal, and he fpoke to me about the Robbe-
ry that was committed on Mr. Hurly. I faid, I

knew nothing of it at all : And he told me, I

would be hang'd, for it was fworn againft me :

And I was brought before Mr. Hickman and Cu-

fack, and they told me, That there was one Carty

had fworn that I was at the robbing of Mr. Hurly,

by his own Confent ; and, that if I did not de-

clare it, I fhould be hang'd ; and faid, That Mr.
Hurly will hang us if we fay we robb'd him.
Never heed him, faid they, it will be no Harm
to any Man that fwears againft him.

Court. How long did you remain in Goal ?

Hicky. I was kept in Goal till Auguft, from the

26 th of March.

Court. Was any body with you ?

Hicky. Calaghan Carty and Daniel Carty.

Court. What had you a Day ?

Hicky. We had Twelve Pence a Day ; and Mr.

Neylan brought red Coats, and would have us

fwear we had thofe Coats on when we robb'd

Mr. Hurly. And they carried us before Mr.Builer',

and we would not fwear ; and then we got but

Nine Pence a Day.

Court. Did you fwear, that Mr. Hurly was not

robb'd ?

Hicky. I did fwear, that I was not at the rob-

bing of him my felf.

Court. But were you exartiin'd about this Rob-

bery before Mr. Hickman and Mr. Cufack ?

Hicky. They defir'd me to fwear, that I was at

the robbing of Mr. Hurly with Daniel Carty J and

they told me, 1 (hoiild be hang'd if I did not

fwear it.

Court. Did you fwear it ?

Hicky. Yes, I did. -
;

.

Mr. Bernard. After you fatisfied thefd Gentle^

mens Importunity, how long was it before you

were difcharg'd out of Prifon ?

Hicky. I was kept in Prifon till after the AC-

fizes.

Court. Who did yoii fwear was with you at the

Robbery ?

Hicky. Calaghan Carty, Donogh O-Brien, and

Daniel Carty.
.

Court. Has he any other Name but Donogh Q»

Brien ?

Hicky. Yes, he generally goes by the Name of

Donogh O-Brien Andrews ; fome call him fo : His

Name is Donogh O-Brien.

Court. How came you to get your Difchafge

out of Prifon ?

Hicky. My Lord, when my Lord Chief-Juftice

Pyne came, we were carried to the Bar. When

I was at the Bar, I was told I muft take the Af-

fidavit againft Mr. Hurly, and if I would not, 1

mould
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fhould return to Goal ae The Goaler

tyould let no body come near the Bar •, for we
faid, We will tell the Truth, and would not

tell a Lye againft Mr. Hurly. And he went our,

and came in again, and took us back to the

Goal.

Mr. Bernard. How long after this were you
difcharg'd ?

Hicky. We petition'd my Lord Chief- Juftice,

and fent after him to Limerick, but got no An-
fwer •, and then they fent a Mittimus to keep us

in Goal. They faid, If we got Bail, they would

enlarge us : So Donogh O-Brien's Friends were

bound for him, and I got a Friend to be bound
for me j and I was bound for another of the Pri-

foners.

Court. Did you ever make an Affidavit before

my Lord Chief-Juftice ?

Hicky. Yes, we came to Town, and made an

Affidavit before him.

Court. Who was with you ?

Hicky. Calaghan Carty, Donogh O-Brien, Da-
niel Carty, and Crips.

Mr. Fofter. After you gave in that Affidavit,

and went home, what did you do then ?

Hicky. We went home then ; and we heard that

they had a Warrant againft us.

Court. You fay,you fwore before the Lord Chief-

Juftice, and, that Calaghan Carty, Crips, and Donogh

O-Brien were there : And you are very fure that

Calaghan Carty was one ?

Hicky. Yes, he knows me, and I know him •, he

is my Relation.

Court. Mr. Neylan, you are upon your Oath :

Did you fee this Perfon in the Goal at Ennis ?

Pray give an Account of what pafs'd there, and

what Fine was put upon him, to make him difco-

ver.

Neylan. My Lord, when he came to Goal, he

fought for me, and I told him that one had dif-

cover'd : And he afk'd me, what I would advife

him to do ? and I faid, I'd advife him todifcharge

a good Confcience.

Mr. Juftice Coote. I am not a Judge of the Fact,

but the Jury is. Hicky, you were brought before

me; and when I examin'd you, you went back-

ward and forward, and I committed you that

Night to the Goaler's Care •, and when you were

brought into the Court, you faid,You would ftand

by the Examination you fwore before my Lord
Chief-Juftice Pyne.

Mr. Soil. Gen. What did Mr. Hickman perfuade

you to do when, he tamper'd with you ?

Hicky. When Walter Neylan went from me, I

was brought to Mr.Hickman and Cufack ; and they

told me, there was an Examination of Mr. Daniel

Carty. It is in vain for you, faid they, to deny

the Fact •, but you muft fay what we will have you

to fay, or elfe you ftiall be hang'd ; for Carty has

fworn, That you and he were at the robbing of

Hurly, That you left all the Gold and Linnen in

his Barn fof him.

Mr. Attor. Gen. And did Mr. Cufack fay fo

too?
Hicky. Yes, he did fay fo.

Mr. Soil. Gen. What fhould be the Seducement

of Mr. Hickman, or Cufack, to have you forfwear

your felf ?

Hicky. There was a Contrivance between
Halloway, Hickman, and Carty, to fwear.

Mr. Soil. Gen. But why fhould Mr. Hickman do
i

this ? What End could he have in it ?

Hicky. I cannot tell.

Mr.Attor. Gen. You Hicky, is Mr. Hickman a
Papift, or Mr. Cufack?

Hicky. No, Sir.

Mr. Attor. Gen. For what Purpofe fhould

they come to you, to have you forfwear vour
felf?

Hicky. They did do it.

Mr. Dean. What became of that Note Mr.
Hickman and Cufack gave you ?

Hicky. Calaghan had it, and brought it to

Town.
Mr. Butler. Hicky, you were examin'd at this

Bar before : Did not you fwear the fame Tiling

againft Mr. Cufack ? And after, when he came
into Court, and you faw him, did not you re-

tract in open Court what you fwore before ? Did
you ? or, Did you not ?

Hicky. I cannot tell what I did : I told him
that he gave me the Note.

Mr. J. Coote. Then I'll tell you what you did.

Mr. Cufack, to the beft of my remembrance, came
to the Side- Bar there. Mr. Hurly, you were

there •, and after Mr. Cufack came in, this Per-

fon was afked the Queftion, Whether that Mr.

Cufack tamper'd with him ? And he faid, No,
that he only defired him to fwear nothing but

the Truth.

Mr. Huifh fworn.

Mr. J. Coote. I'll afk Mr. Huifh a Queftion or

two •, for fuch a Fellow as this is not to be en-

dured. Mr. Huifh, was not you prefent when
this Man was brought before me ?

Mr. Huifh. I was, my Lord.

Court. I only afk, what happened in my Houfe,

as to the Behaviour of this Man ?

Mr. Huifh. When I came firft, the Book was

put into his Hand, and he was fworn : But, on

Examination, he feemed to be fullen, and would

not anfwer : But he owned, that the Examina-

tion he gave in the Goal was falfe, and the Exa-

mination he gave before my Lord Chief-Juftice

was true. And when you fat down to reduce

what he faid into Writing, he began to retradt

When it was written, that he faid, that before

my Lord Chief-Juftice was true, and the other

falfe, he began to fall off and faulter, and faid,

Did I fay fo ? You examined him alone that

time, and gave him Encouragement to fpeak the

Truth. And after it was afked, Had you rather

be examined before the Judge alone, or before

all the People here ? Then he was for being ex-

amined before the Judge alone. So I went out,

and left him and this Daniel Hicky together for

near three Quarters of an Hour : Then your

Lordfhip called us in, and faid, this Fellow is

fullen, and will not give any Account.

Mr. J. Coote. I did prefs this Man to tell the

Truth ; did Hickman or any of rhofe People en-

tice him to fwear any falfe Oath ? and one Time

he faid,Theydid not; and another Time he faid,

They did,

Mr. Fofter.
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Mr. Foftcr. Did he at any Time defire that his

examination mould be deferr'd, until he came to

fourt the next Day ?

Mr. Huijh. Truly, I don't remember thatPar-

eular.

j

Mr. Fofter. Hicky, What was the Meaning,

hat when you were examined before Mr. Juftice

\oote, that you faid, Did I fay it ? or did I not

ly it ? V ;

Hicky. I was afraid fome of them would fwear

o-ainil'me: They were following me all Day—
Ir. O-Brien's Man was after me : And Mr.

luonin came and told me, I ihould be hang'd if

did it not.

Doncgh O-Brien Andrews [worn.

Mr. Fofter. My Lord, if it pleafe your Lord-

np, I defire he may give an Account of this

latter.

O-Brien. My Lord, I was then Prifoner

y 'Thomas Bourk, and they would fhew no War-

nt, till they had ty d me with a Cord, carried

to Emus, and bolted me ; and afterwards

ought me before Mr. Hickman And they

Id me, that Daniel Carty had given an Exami-

ition againft me, that I was one of the Perfons

nployed to rob Hurly ; and that if I did fwear

Carty did, I fhould have the fame Reward Carty

id ; and that it was not for me to pretend to

it in the County of Clare, if I did not fwear as

irty did.

Court. And did you fwear then ?

O-Brien. If your Lordfhip pleafes, I'll declare

e Matter, Tom Hickman and John Cufack

Id me, that I had Reafon to curfe the Time
at I did not fwear as Daniel Carty did.

Mr. Alt. Gen. How long is it fince Mr. Hick'

in and you were fo familiar, that you call him

m ?

O-Brien. They faid, I fhould be hang'd for it,

there were no more Men in the Kingdom ; and

was accordingly fent into the Dungeon, and

nd-cuff'd, and they came and ty'd me, and told

e, that Calaghan Carty and Daniel Carty had

orn 5 and they would put a Lump of Gold in

y Wife's Lap, if I would fwear I was employ-

to rob Mr. Hurly : And HaUoway came to me,

d faid, Declare the Truth of the Matter, and

ear as the reft did, and I'll go and fpeak to the

Daler, and get you eafed as well as Carty. Every

ay Halloway came to me and faid, I fhould

int for nothing, if I would fwear as they did.

) on Sunday Morning a Yoke was brought to

e, and they were going to yoke me, but they

d not do it •, and after Service, that Sunday,

rm Buck came to me, and told me, they came
Dm Tom Hickman, and if I did not fay as the

ft had faid, I fhould be hanged ; but I was

ary of the Bolt and Hand-cuff, and I had not

y Friends to come near me, nor my Wife, fo

refolved I would do any thing, rather than lie

the Condition I was in, and I faid, I would
ear what they pleafed.

Court. And did you fwear ?

O-Brien. My Lord, upon this Anfwer my
ilts were taken off, and the Hand- cuff •, and I

ns carried abroad to William Butler, and he

ced me, when I came before him, Why I was

Vol. V,

fo obftinate againft the County, as I had been ?

But if you refolve to do it now, fays he, it

will do as well; and if you fwear as the reft did,

you fhall have as good a Reward as Daniel Carty

\

and twelve Pence a Day, during the Time you
was confined.

Court. Did you not repeat the Words he had
then written down ? Did not you fpeak the

Words he had written ?

O-Brien. No, I did not.

Court. But you fwore to them afterwards

Did he read the Examination to you ?

O-Brien. Yes, he did.

Court. Did you"fwear to it ?

O-Brien. Yes, I did it to eafe my felf.

Mr. Recorder. Is the Examination true, at this

Day ?

OBrien. No, it is not.

Mr. Sol. Gen. I defire that Examination may
be read, and he may tell us, what part of it is

true, and what not. .

O-Brien. My Lord, I after went to Goal, and
received the Allowance Mr. Butler ordered me,
twelve Pence a Day And, my Lord, fome
time in Summer before theAffizes, Walter Neylan9

that was now in Court, brought down one of
Mr. Hurly'% Coats, and afked us, Whether we
knew thefe Coats that we wore in the Robbe-
ry ? He told us, Mr. Butler defired us to

fwear to the Coats •, but we refufed to do it ; and
then we were turned into the Goal, and 6 d. of

the i s. taken from us.

Mr. Robbins. Were you fworn laft Auguft, and
before whom ?

O-Brien. Before the Lord Chief-Juftice Pyne.

Mr. Robbins. Did Calaghan Carty make an Affi-

davit at the fame time ?

O-Brien. Yes, he did.

Mr. Sol. Gen. Who writ yourE xamination ?

O-Brien. I writ it my felf.

Mr. Sol. Gen. Who writ Calaghan Carty's Ex-
amination ?

O-Brien. I do not know ; I was by at the

fwearing of it.

Mr. Sol. Gen. Who writ Hicky 's Examinati-

on ?

O-Brien. He writ it himfelf.

Mr. Sol. Gen. How long were you in Town be-

fore you gave in your Examination ?

O-Brien. It was not paffing three or four

Days.

Mr. Sol. Gen. Who came into your Company ?

O-Brien. No body, until I came to Kiltartan,

and that Night Madam Hurly came into the

Houfe, and lay in the Houfe that Night, fhe

and her Brother.—— She afk'd me where I was

going ? I told her, I was coming to Town to de-

clare the Truth.

Mr. Sol. Gen. And did you come to Town in

their Company ?

O-Brien. Yes, I did.

Mr. Sol. Gen. And what other Company came

along with you and Mrs. Hurly ?

O-Brien. There was no body but Terry and

Crips.

Mr. Sol. Gen. And within three or four Days

after you came, you fwore the Examination ?

.
O-Brien. Yes, I did.

Ggg Mr. Sol.
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Mr. Sol. Gen. How long after you came- to

Town, did you fee Calaghan Carty ?

O Brien. I faw him at Kilcock, before I came
to Town.

Mr. Sol. Gen. And where did you meet Daniel

Hicky ?

O-Brien. Coming towards Kilcock.

Mr. Sol. Gen. It was remarkable, that he fhould

accidentally meet Mrs. Hurly and her Brother at

Kiltartan, and Calaghan Carty and Hicky and fhe

fhould meet on the Road and Way together, to

clear their Confciences! —- Did Hicky, Carty and
you lie in one Lodging ?

Brien. I lay in Church ftreet.

Mr. Sol. Gen. And Calaghan Carty and Hicky

lay there too ?

O Brien. Yes, they did.

Mr. Sol. Gen. Were you examin'd in Irons ?

O Brien. No, I was not : I had them taken off

me, and was carry'd abroad •, and I was told,

That if I did not fwear as the reft did, I fhould be

hang'd in eight Days ti me.

Mr.Recorder. Would Mr. Butler make you for-

fwear your felf ?

O-Brien.. He would make me fwear as the reft

did.

Mr. Sol. Gen. What Diftance from the Goal
was you examin'd ?

O-Brien. Near the Goal.

Mr. Sol. Gen. Had you any Hand-cuffs, or

Irons, when examined.

O-Brien. No, I had not.

Mr. Sol. Gen. My Lord, I muft afk this Man,
whether his Father be in Town, and whether he

had any Difcourfe with his Father Do you
know your Father ?

O-Brien. I know my reputed Father.

Mr. Attorn. Gen. By Virtue of your Oath, Did
you fee your Father fince you came to Town ?

O-Brien. No, I did not.

Mr. Attorn. Gen. Had you any Difcourfe with

your Father concerning this pretended Robbe-
ry ? And did you fay any thing to him about

it, and what was't ?

O-Brien. I faw him atHome •, I never acknow-
ledge to him I was concern'd in this Robbe-
ry.

Mr. Recorder. Pray, my Lord, did he declare

to his Father, that he was concern'd in this Sham-
Robbery ?

O-Brien. No, I did not.

Mr. Recorder. Did you tell your Father any

thing of the Contrivance ; or would your Father

have prevail'd with you to own you were in the

Robbery ?

O-Brien,. Yes, he would.

Mr. Recorder. Did you ever tell your Father,

that you ufed Mr. Hurly 's own Arms in the Rob-
bery ?

O-Brien. No, I did not.

Mr.
ther.

Recorder. Well, now we'll call your Fa-

Donogh O-Brien Andrews fenior fworn.

Mr. Sol. Gen. Pray, upon the Oath you have

taken, give an Account of what Difcourfe paffed

between your Son and you about this Rob-
bery ? 2

Donogh O Brien Andrews fenior. My Lord, this

will be look'd upon to be very ftrange, and very
unnatural, for a Father to appear againfl his
Son

; yet I muft have regard to my Oath, and
fhall not be backward to declare the Truth
When this Robbery happen'd, fome time pafs'c

before the Contrivance of it was fully dilcovcr-
ed, and when my Son was taken and carry'd to
Goal about it, I did not go near him for three
Weeks. W hen I went to him, I was paffionate-
ly concern'd for him, and I afk'd him, What
fhould make him fo wicked, as to be concern'd
in fuch a Fact, as he and the other Rogues were
accufed of ? And I afked him with Vehemence
Did you do it? He faid, Yes, I did do it ; and he)
neverdeny'd it, nor no one doubted of it until

1

fuch time as he went afterwards to Dublin. The 1

'

Particulars I was not curious in afkinghim, b:-
caufe I had an Account of them from others:
and all Men allowed them to be true, becasfej
they own'd it themfelves. After the Affizes, and
that they came out of Goal, I took Opportunity
to difcourfe my Son; but found by him, that he
had no mind to difcourfe me But then, my
Lord, I afked him one Day, Whofe Arms he
had ; were they Patrick Hurly'& ? Says he, Where
elfe fhould I get Arms.

Court. Had you all this Difcourfe with your
Son Donogh O-Brien, that young Man there ?

Old Donogh. Yes, I had.

Young Donogh O-Brien. When he taxed me;
with this, I was indifferent in the matter; and
when he afked me about the Arms, Whether
they were Patrick tiurlfs Arms? What elfe, faid

Mr. Sol. Gen. Is the reft that your Father faid

true or not ? You have heard what your Father

faid, That you confefled to him you were con-

cern'd in the Robbery ?

Young Donogh. I faid what I told you of the

Arms ; but as to the other part, I do not remem-
ber that ever I faid it to him.

Mr. Sol. Gen. Old Man, Do you remember?
Old Donogh. Aye very well, too well

Sorrow.

Mr. Recorder. Young Man, Do you believe

that he is relating Truth or not ?

Young Donogh. I do not know whether he i;

or no.

Mr. Sol. Gen. Are you a married Man ?

Young Donogh. Yes, I am.
Mr. Att. Gen. Pray who are you married toi

What Relation is your Wife to Mr. Hurly?
Young Donogh. Mr. Hurly is her Uncle.

Mr. Fofter. Old Man, What Relation are yoij

to Sir Donogh O-Brien ?

Old Donogh. I know no Confanguinity betweei

Sir Donogh O-Brien and me : But Sir Donogh pur

chafed the Reverfion of my Farm, and I live ii

it, paying him Rent.

Patrick Hurly. Pray whofe Horfe, and who!

Expence brought him here ?

Old Donogh. The Horfe belongs to one Mi

Everhing.

Patrick Hurly. At whofe Charge ?

Old Donogh. At the County's Charge, whoprr

fecuted you for Perjury.

mj
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Court. Do you expect any Abatement of your
Rent?

O. Donogh. I am fo far from it, that I am rai-

fed 50 /. this Year more than ever.

Court. By whom ?

O. Donogh. By my Landlord, Sir Donogh 0-

Brien.

Court. Are you to have an Abatement from
Sir Donogh O-Brien, after this Year?

O. Donogh. I am not to have any. I have not

any Trick or Quillet in any way : I do not ex-

pect any thing of that fort.

Mr. Sol. Gen. There is another Part of this

Young O-Brien Andrews's Evidence, that relates

to the Juftice of the Peace, Mr. Butler, and he is

here in Court.

Mr. Attor. Gen. Your Lordfhip has heard the

Evidence of this young Donogh O-Brien Andrews,
wherein he has been flinging againft a whole
Court and County.

Court. It was never otherwife ; tho' a Juftice

of Peace be in the juft Execution of his Office,

yet when Criminals come to be charged, they'll

recriminate thofe that appear againft them.

William Butler [worn.

William Butler. My Lord, I had an Account,

that this Sham-Robbery, that Mr. Burly fet up,

as I do believe, was difcovered by Carty -, and I

had an Account that Donogh O-Brien, that young
Man, was in Goal, and was willing to make an

ample Difcovery too ; and I rid to Ennis, and

went to my Quarters where I generally lodge,

and fent to the Goaler for him, who brought

him to me ; and then I told him, my Bufinefs

to Town was to examine him, if he were will-

ing to give a true Account of the Matter. He
went then about propofing to make Bargains

with me, but I told him I had no more to fay

;

but if he would give a true Account of the Rob-
bery of Mr. Burly, any Kindnefs I could do for

him, it fhould be done. He faid, he was afraid

of the Gallows ; and, fitting down, gave me
that Examination which he has given me, and I

have writ it down faithfully, as diftindUy and
truly, as if it was for Life and Death •, and I

promifed him nothing, nor threatened him.
,
He

ieemed to be fo penitent for being concerned in

the Action, and was fo much troubled that it

was difcovered againft Mr. Burly, that he wept
a great deal in my Company, and did declare,

That if others had not difcovered againft Mr.
Burly, he never would. And I parted with
him, and bid the Goaler be civil to him.
Mr. Sol. Gen. Mr. Butler, Did you tell him,

that he fhould be hanged, if he did not fwear ?

Butler. By Virtue of my Oath, I did not.

Y. Donogh. Did not you tell me, the Quarter-
Seffions was adjourned for a Week longer, on
account of this Commiffion of Oyer and Ter-
miner ?

Butler. No, by Virtue of m.y Oath, I did
not I fent for Mr. Bickman, and he was
with me by the time I went midway thro' this

his Examination ; and when I had finifh'd it,

it was read to him diftinclly, and he fwore
to it.

Mr. Attor. Gen. Now, my Lord, if your Lord-
Vol.V.

fhip be pleafed, the Examination that was taken
by Mr. Butler, I defire it may be read Paragraph
by Paragraph.

Mr. Sol. Gen. Was this Information written by
Mr. Butler out of his own Head, or did you »ivc
him that Account as it is down there, or islt a
Story framed by him ?

Y. Donogh. Mr. Butler writ it. I told him
feveral Things, but he framed them as he pleaicd
himfelf. -

r
|

Mr.. Sol. Gen. What Information did you o-ive

then, to Mr. Butler ?

Y. Donogh. I .don't remember. ,
j

M. Sol. Gen. ,'Tis impoffibk jfor any Man to

frame fuch a Thing out, of his own Head
Mr. Fofter. Whether there was not a Report,

that there was
;
a. Commiffion

I
to come down of

Oyet and Terminer ?
,

Mr. Butler. They did talk fo, but I. had no
Difcourfe of it ; I ufed him mildly, and only
defired him to tell the Truth.

;
'

"

The Examination read. -

'. noi
Mr. Recorder. Did you lie at DflnidO-Keansh

Houfe that Night after the Robbery ?

William Butler. Yes, I did.
. I \

Mr., Recorder, ,Who told Mr. Butkr that ?

Y. Donogh. I told him it. ?i
^

Donogh O Brien'i Second Examination, taken he-

fore Lord Chief-Juftice Pyne, read-, where, he

anfwers what he fwore in the former.

Mr. Fofter. I defire, my Lord, the Examina-
tion before Baron Ecklin may be read.

?i
'-.'

[Clerk reads Calagan Carty 's Examination :be* Z

fore Baron Ecklin.]

Mr. Sol. Gen. My Lord, I defire the fame
Method may be obferv'd in this, as in other

Cafes ; for Hands may be alike, and. not the farne.

Mr. Robbins. Here has been two Examinations

of Calaghan Carty \ one he owns, the other he
denies. Now, my Lord, we have produc'd three

or four Witneffes, that he was never before my
Lord Chief- Juftice, and there fwore, that what he

had formerly fwore in the Country was falfe,

that Patrick Burly did contrive a Robbery againft

himfelf.

Mr. Recorder. Mr. Robbins (with fubmifilon,

my Lord,) is mightily miftaken •, they faid, there

was an Examination taken before my Lord Chief-

Juftice, but not that this was it.

Mr. Butler. You cannot here read an Affidavit

fworn before a Baron of the Exchequer ; there is

no Colour for it.

Court. Calaghan Carty, Pray, were you examin'd

before any of the Judges as to that Matter ?

Carty. No, my Lord, never in my Life.

Mr. Sol. Gen. Never in his Life. There

is no proving it but by my Lord Chief- Juftice,

and to prove that this is the Man ; for a Man
may come in the Name of another Perfon and

fwear, and the Man he perfonates know nothing

of the Matter. Who drew your Exami-

nation, Donogh O-Brien ?

G g g 2 Carty.
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Carty. I did it my felf.

Mr. Sol. Gen. And who drew Hicky's ?

Carty. Himfelf.

Mr. Sol, Gen. And who drew Calaghan Carty % ?

I can't tell.

Court. I never knew an Examination, but

where the Perfon was examin'd, whether it was

true or not ; otherwife it goes for nothing ; and

if the Perfon does not own it now, it mufl be

prov'd upon him.

Mr. Fofter. My Lord, an Examination given

in before the Court, and upon Record, we come

and defire it may be read, to Confront an Evi-

dence •, for this Man is forfworh.

Court. I had the Curiofity my felf, for the

Satisfaction of Juftice, to fend for my Lord Chief-

Juftice's Clerk, Mr. Wakeham, and examin'd him

here in open Court. Being examin'd, I remem-

ber, faid he, there did come fuch four Men,

and they were fworn before my Lord Chief-Ju-

ftice i but, that this is one of the Men, I cannot

fwear.

Mr. Sol. Gen. I have no fuch Examination at

all. If you pkjafe, read the Affidavit before Ba-

ron Ecklin.

Mr. Recorder. [Comparing the Affidavits.] Thefe

are both the fame, Word for Word, drawn both

by Mr. Terry j they are both his Hand-writing.

Mr. Butler. I defire Mr. William Butler may give

an Account (he is fworn) about the Portmanteau •,

Whether Mr. Hurly did not fwear, that he left

the Portmanteau at Loughrea, ztBargery's Houfe,

whilft he went to fee his Brother at Tiaquin ?

Chrijlopber O-Brien. My Lord, I afk'd Patrick

Hurly, what Care he took of his Money at his

coming to the Country ? he faid, He left it at

Loughrea, and would not carry it to Tiaquin, for

that was a loofe Family. This he told

at his own Houfe, after he had fworn it in the

Court.

Mr. Taylor fworn.

Mr. Butler. Mr. Taylor, declare what you know
of Mr. Hurly's fwearing at the Affizes, about the

Portmanteau.

Mr. Taylor. I was at the Affizes at Ennis, and

Mr. Hurly fwore, that he left his Portmanteau at

Loughrea when he went to Tiaquin ; and, that he

told Mr. Bargery there was Matters of great Con-
fequence in the Portmanteau, and defir'd him to

take care of it ; and, that Bargery did fo, and

deliver'd it fafe to him at his Return.

. Mr. Hurly. Mr. Butler knows the County of
Gallway ; I defire to know, whether it is likely for

me, going to the County of Clare, that I fhould

leave my Portmanteau at Loughrea, and come back
again ?

Mr. Butler. I don't know that ; but you did

fwear it.

Mr. Recorder. And his Man fwore he carried

it with him to Tiaquin. So 'tis Trim Tram,

like Mqfler like Man, both forfworn.

Mr. Sol. Gen. My Lord, the Perfons produc'd

by Mr. Hurly are Men, by their own Confeffion,

who at fome Time or other were forfworn ; and
they are fuch Men as have nothing between them
and the Gallows but this Shifting : They are fen-

fible no Jury can believe them.

Mr. Robbins. My Lord, we are charg'd but
with one Indictment \ there is but one Venire, I

think.

Mr. Butler. There are two.

Mr. Attor. Gen. Mr. Robbins, if your Client be

guilty of the Perjury, clear him of the Cheat if

you can.

Court. The conftant Practice of this Court is,

That if there goes a Venire between the King and
a Party indicted, and that there be feveral In-

dictments againft the fame Party, the Court will

charge the Jury with 'em all, unlefs he comes in

by Council, and mew fome good Caufe why you
cannot go on with fome of 'em.

Mr. Attor. Gen. My Lord, I think that the Con-
trivance is made out fo fully to the Satisfaction

of every Man prefent, that there never was ftron-

ger Evidence than of both thefe Villainies, the

Perjury, and Confpiracy to Cheat. When a Man
has liv'd extravagantly, and then goes about all

manner of Ways to retrieve himfelf, if Perjury

goes unpuniffi'd, it fhall lie at the Door of thofe

Gentlemen that have heard this Matter fo fully

prov'd to day ; and this poor Country mufl: fuf-

fer by Perjury, if Care be not taken to fupprefs

it. 'Tis now growing late, and I will not take

up more Time in fumming up this long Evidence

to the Jury, but leave it to the Court.

Mr. Juftice Coote. Gentlemen of the Jury, you

have heard a very long Evidence ; and I will re-

peat the Heads of it to you as well as I can, that

you may difcharge your felves with Honour and

Confcience. You have taken an Oath, and I

hope you will not be led to the preventing of

Juftice, one way or the other. Mr. Hurly ftands

indicted here of Perjury, for making a falfe cor-

rupt Oath before a Juftice of Peace, Mr. Blood j

before whom he fwore, in an Examination, that

was read in Evidence, That he was robb'd of fo

many Guineas, Piftoles, and other Goods, at his

Father's Houfe in Moughna, in the County of

Clare: That he was robb'd by four Perfons,

whofe Names he knows not, but by their Tone

they feem'd to be Irijhmen ; and, that the fame

was not done by any Contrivance of his. After

which, he did exhibit a Petition to the Judges

of Affize, and did endeavour to recover from

the County the Value of what he was fo rob

bed of.

Gentlemen, Mr. Dean Blood prov'd to you

That the Prifoner at the Bar did take his Oath,

that the Contents of the faid Examination was

true, and, that he fign'd it in his Prefence.

Gentlemen, the firft Witnefs that was produ-

ced unto you to prove the Perjury, and that

Mr. Hurly was not robb'd, but had fwore falfly in

that Information, was one Calaghan Carty : And
he being fworn, tells you, That at the Time that

this Robbery was committed he was in Mr.

Hurly % Service j and, that Mr. Hurly came to him, !

and made Moan to him, that he did owe Mo-

ney ; and, that he could pay his Debts • if this

fame Calaghan Carty would obferve his Directions,

and do what he would have him to do ; and,
j

that thereupon this Calaghan Carty did tell him,

he would ; and the Direction was, That he

fhould joyn other Perfons, he nam'd, and put on

a Difguife, and take an Opportunity when Mr.

Ronane was at the Houfe, and perfonate them-

2 felves
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felves to be Robbers, and take away the Goods

and Money out of the Houfe, and when they

fhould have fo done, to return them again. And
this Cdaghan Carty was to go to one Mr. Fofter's

for a Suit of black Clothes, and he was to come

back again. Thefc were the Orders he receiv'd,

by the' Direction of Mr. Hurly. He tells you,

That he did accordingly join the reft , that they

had Coats, Difguifes, and Swords left for 'em in

the Barn, which they took and put on •, that they

did actually bolt into the Houfe at Mr. Ronane\

coming out of the Door, and took thofe Fire-

Arms that were laid for 'em •, and, that they had

their Intelligence from Mr. Hurly, the better to

perfonate their being Robbers. And he tells

you, That part of them went up to Mr. Hurly s

Chamber, and there took the Bag; and, that

they were directed by Mr. Hurly to pour it out

before Mr. Routine (the better to make the Pre-

tence out againft the County) and likewife, when

they fhould get in, tie Mr. Hurly and Mr. Ronane ;

and, that a Bed-cord was laid in the Window
for that Purpofe : And he tells you, that they

had fir'd off the Fire-Arms, and, that there was

nothing in them but Powder. And, Gentlemen,

you will fee anon how far this Man fwears the

Truth, out of the Mouths of Mr. Hurly's own
Evidence.

Mr. Hurly, to leffen this Man's Credit, has

produc'd to you feveral Witneffes, who fwear,

That he fwore an Examination before my Lord

Chief-Juitice Pyne, or Baron Ecklin •, wherein he

pretends, that this Calaghan Carty fwears directly

contrary to what he fwore in his Information

before a Jultice of the Peace in the Country, and

to what he pleads now. To this Calaghan Carty

fays, He never fwore any Examination before

any Judge •, and if any was fworn in his Name,
it was done by fome other, that did perfonate

him. That Examination was produc'd here; but

there was no Evidence, that this Calaghan Carty

was the Perfon that fwore it, and he deny'd that

the Name to it was his Hand-writing \ and he

feems to be too ignorant a Perfon to contrive

fuch an Examination. Now, whether you cre-

dited him, or thofe Perfons that fwore againft

him, is left to you.

The next Witnefs in behalf of the King is Mar-
garet Conneene : She tells you, That fhe was a Ser-

vant in the Houfe, and, that thefe Perfons did

come into the Houfe ; and fhe hearing Murder
cry'd out by Mr. Hurly's Servant, fhe came out of
the Kitchen : She tells you, that they made fe-

veral Shots* particularly at her, and, that there

was no Hurt done, nor any Marks of the Shot
or Bullets in the Wall. She tells you, That at

firft fhe was of Opinion, that it was a real Rob-
bery -, but afterwards, difcourfing with Calaghan

Carty, he told her how it was : And befides, that

fhe was of another Opinion upon the account
of a Table-cloth taken away at the Time of the

Robbery, which fhe faw afterwards come back
in a Trunk or Portmanteau that was fent to Mr.
O-Brien after the Robbery.

Walter Neylan was likewife fworn ; who gives

you an Account, that he was in Prifon at Ennis
or Hurly s Debt, being bound for him to one
Thomas Arthur, and that he was in the Prifon

R'hen Hurly was brought thither; that they were

Chamber-fellows : That Mr. Hurly did go fo far

in the Confefiion of this Fact to him, that when
Daniel Carty became a Difcoverer, and began to

accufe Mr. Hurly of this Matter, Donogh O-Brien
Andrews junior, who was then likewife in the

fame Goal, did defire to know of him, what Me-
thod Mv. Hurly would take to get him difdiarg'd

;

and, that if he could not do it foon, that he muft
be fore'd to confefs the whole Truth : And he
fwears, That he did acquaint Hurly therewith ;

who faid, that he fhould be undone if the laid

O Brien Andrews fhould confefs it ; and gave him
a Piece of Money to give to the faid O-Brien,

and bid him tell him, that he would foon gee

him difcharg'd. Neylan was fo cautious of this,

that he would not do it himfelf ; but one Daniel

Carty being prefent, he gave him the Money, and
he gave it to O-Brien : That Brien faid, This
will not do, I mult and will tell the Truth. He
fays, Mr. Hurly went fo far, that he told him he
would give any Gratification in the World to

prevent Donogh O-Brien's coming in againft him •,

for, if he did, he fhould be ruin'd entirely. A-
gainft this, Mr. Hurly fays, that Neylan was exafpe-

rated for being in Prifon thro' his Means, fo that

he tamper'd with Witneffes, and became his in-

veterate Enemy ; and not only fwore falfly him-
felf, but tamper'd with others to fwear falfly too ;

of which he has offer'd fuch Evidence, as I fhall

obferve to you hereafter.

The next Evidence, Gentlemen, that was pro-

duc'd to you, was one Charles Mac- Donogh. He
tells you, That he was employ'd as a Sollicitor to

Mr.Hurly ; and, that he was intimately acquaint-

ted with Mr. Hurly, and knew a great deal of his

Concerns ; and, that one Night, being come back

from Dublin, the very Time before he was rob-

bed, he talk'd with him, and faid, He was a

ftrange Man to come to the Country without

Money •, and, that it would be too hot for him ;

that the prefent Sheriff was Mr.Arthur's Friend ;

and fays, that Hurly did even then fortify his

Houfe, becaufe he look'd upon himfelf to be in

no condition to pay his Debts ; that he was fo ex-

treamly poor, that he durft not appear. He tells

you, that Mr. Hurly did tell him, that he brought

down Money •, and tho' he did tell him fo, that

yet he did not believe it ; becaufe when he told

him of the Sheriff, Hurly faid, that Sir Toby But-

ler and Colonel Macnamarra had a great Influence

upon the Sheriff, and would make Intereft with

him, fo that he will do me no Harm.
He tells you, That much about this Time Mr.

Hurly employ'd himfelf in reading Acts of Parlia-

ment, and one of 'em was the Act relating to the

Articles of Limerick and Gallway ; and, that he

had fome Difcourfeof being comprehended with-

in the Articles of Gallway. That Mr. Mac-Donogh

told him, he thought he was then in France, and

that he was not there ; and he faid, He would

prove that he was then in Gallway : And reading

the Rapparee Act, he faid, That it was a very

pretty Way for Perfons to recover Money from

the County. He tells you, Gentlemen, that af-

ter this he'left Mr. Hurly, and C&pt.O-Brien writ

him word that he was robb'd, and defir'd that

he would come and follicite at the Affizes of

Ennis on his behalf : But he was fo far from be-

lieving that he was robb'd, or yielding to that

Defign,
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Defign, that he writ back a Drolling Letter, as

he calls it himfelf, and he did not think it pro-

per to be concern'd for him. He further tells

you, That there were fome Perfons that gave an

Account to him of certain Counters, one Hickys

"Wife, and, that if her Hufband might be pro-

duced, he and fhe might make great Difcoveries

relating to thefe Counters.

This took Wind, and the Jufticesof the Peace

gave a Warrant to the High-Conltable, Walter

Huonin, to fearch for thofe Counters. They
came to the Place where this Hurly liv'd ; the

firft Time he mifs'd, but the fecond Time he fent

one before, to take care that nothing might be

remov'd : And when he came there, he obferv'd

there was a Dunghil •, and, by the Behaviour of

Hickfs Wife, he had reafon to fufpecl: that Place.

He tells you, That the Woman held the Candle,

and in digging the Place where the Dunghil lay,

at length the Spade hit upon a Slate where the

Counters lay : That he took up a Bag wrapp'd

about with Hay, he call'd it a Suggane ; and,

that there thofe Counters, which he has here

produced, were taken up. He told you, That
the Woman was under fo much Confternation,

that fhe dropt the Candle ; and when fhe was

told fhe.muft go along with him, fhe faid, Now
that was found, fhe believ'd fhe muft.

The next Perfon examin'd was Thomas Ed-

wards. He fwears, He was employ'd to go along

with Walter Huonin ; That he faw a Youth on

his Knees by the Dunghil : He afk'd him what

he was doing? he faid, He was hiding his Pota-

toes ; but he faw no Potatoes, which made him

fufpecl: that Dunghil ; and, that digging there,

they found the Counters, as Huonin has given an

Account.

The next Man that was fworn was Mortagh

Mac-Carty. He tells you, He had bought a Cow,
and that fhe had ftray'd away from him, and

.finding of her, and bringing her home, he call'd

at this Place, where Hickfs Wife was, and fhe

agreed to buy his Cow, and fhe brought out two

Pieces of Gold, which fhe call'd Guineas : Says

he, Thefe are not Guineas ; I believe this is fome

of Patrick Hurly 's Gold. He afk'd her what fhe

would take for them ? and he faid, I have Three

Pence Half-penny, and a Quartern of Tobacco,

which I'll give you for them 5 and fhe took it,

and wifh'd that the reft were fold fo too. He
fays, He acquainted Sir Donogh O-Brien of this,

and he directed him to Mr. Bindon, a Juftice of

the Peace, where he gave in the Examination ;

He produced to you thefe two Pieces, which you

have here compar'd with the reft of the Counters.

Gentlemen, the next Perfon that was fworn

was one Jofeph Lynch. He tells you, That he

was very well acquainted with Mr. Patrick Hurly,

and, that John Hurly was married to his Sifter •,

and, that Mr. Hurly, before or about Cbrijlmas,

came to Loughrea ; and, that at one Mr. Henry

Bargerfs Houfe they were both together a drink-

ing •, and, that Mr. Hurly taking out fome Lin-

nen out of his Portmanteau, he faw a Bag that

held about a Quart ; and taking it to be Money,

he look'd into it, and found in it all Counters ;

and he afk'd him what he did with them ? he

faid, He intended to make ufe of them for his

Diverfion. He tells you after this, That he

walk'dwith Mr. Hurly part of the Way, and, that

Hurly difcours'd him about Mr. Banks's Robbery.
Mr. Lynch toid him, that the Country had found
for Banks, and, that he propos'd fomething in

relation to his own Robbery, if Mr. lynch would
affift him ; w hat a pretty Way it was to get Mo.
ney ! Lynch told him, in what was honeft and juft

he would affift him, but in nothing elfe. Mr. Hur-
ly then fell into Difcourfe with him about his

Farm, and faid, he would give up his Farm too,'

if he would come into the Defign he had to get

Money. Mr. Lynch anfwer'd as before, If it be
honeft and juft, I will ; if not, I will not •, and
for the Farm, faid he, I'll force you to do that

without it.

He tells you, That Mr. Hurly fent a Trunk of
Linnen to his Houfe after the Robbery was com-
mitted •, and, that Mr. Hurly did defire no Body
fhould fee the Trunk with him; that he heard

his Brother Bourk fay, That it was Linnen, bur
1

he did not mind ir, his Wife being then fick ;

and fays, they took away the Trunk that fame

Night after Mr Hurly was in Goal. He tells

you, he had the Curiofity to go and fee him in

the Goal of Ennis, and after difcourfing with

him, he faid, He had done fomething very irre-

gular in France, and now to come into the Country

and charge it with a Robbery, was very ill

The next Evidence is Charles CaJJidy, Surgeon;

and he gives an Account, That this Hurly s Father

being fick, his Sifter fent for him to come there ;

and after he came, they fent for one Dr. Brodin, a

Relation of Mr. Hurly s ; and, that this Brodin and

he, fome Time after, went to vifit fome other Pa-

tients; and being abroad, Brodin propos'd to him,

fays he, Mr. Hurly gives you fmall Fees, I can put

you in a Way to get 20 Guineas ; and told him

of the Defign, and how he might be a Party con-

cern'd in the pretended Robbery ; and he anfwer'd,

He was a Man too well; known ; but he perfuaded

him to accept of the Employ. When they came

home to Hurly, the Doctor told him, he had offer'd

him 20 Guineas ; and Hurly was fo far from deny-

ing it, that he chid Dr. Brodin, and faid, he would

give him 40 Guineas; and then CaJJidy faid, he was

afraid of being known : Hereupon Hurly told him

he had provided Vizards, to prevent his being

known ; and after going home, his Heart fail'd

him, and he would not be concern'd. He told

you, he heard of this Robbery ; but this Thing

was not difcover'd by him till laft Sunday, where

being at Church, he went with Mr. Fitz-Gerald to

Dinner; and Fitz-Gerald talking of this BuQnefs

of Hurly, Caffidy faid, He knew a Perfon in the

County, that could do him more Harm than any

Man living : Says a Clergyman, there prefent,

You ought to do the County that Right, as to

find out that Perfon, that the County may not

be fo opprefs'd, but Juftice done to the Crimi-

nal. And, that he went home, and confidering

it, he went and gave in his Examination to a

Juftice of the Peace, who bound him over to

profecute, and accordingly he attended here.

The next Witnefs is Daniel Kiefe. He tells

you, That he was very well acquainted with

Mr. Hurly, and, that Mr. Hurly, fome Time be-

fore this Robbery was committed, came to Mr..

Bently's Shop, and enquii'd there for Mafks, or
j

Vizards, fuch as they ufe for Mafquerades ;

and Bently made anfwer, That they had none,

but they might be had in Ghrift-Church-Tard. He

2 tells
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tells you, that thereupon Hurly went into the

Yard. He cells you, that at that Time, hearing

Hurly enquire for Mafks, he was apprehenfive

that he had fome evil Defign in hand, and told

Bently fo ; and Bently agrees in vih&tKeefe fwears,

that he did enquire for Mafks, and went into

Chrift- Church-Tard for them.

Mr. Grav (the next) tells you of the Poverty

of Mr. Hurly ; and that he could not have any

fuch Sum of Money ; that he defired him to

raife fome Money for him, and for better Secu-

rity he lodged in his Hand a Bond of Captain

Mac-Donnel's; and, accordingly, that he got Mr.

Connor to indorfe a Bill to Mr. Lamm -, and Mr.
Hurly afterwards paid the Money.

The next that was produced for the King was

Captain Mac-Donnel ; and he tells you, That he

had given fuch a Bond to Mr. Hurly, upon Ac-

count of a Farm they had purchafed jointly, and

that he ordered him to pay this Fifty Pound that

was borrowed •, that he would not be concerned

in paying part, unlefs he paid itall ; that the

Money was paid.

Mr. Attorn. Gen. Cajfidy tells you,Thathe had

uled to play at Tables with Hurly at his Houfe j

and that Hurly got him to fend for a Dozen of

Bottles of Wine to Ennis, to drink with Hurly,

becaufe Hurly had no Money.
Mr. J. Coote. I will give you an Account now

as faithfully as I can, of what is fworn for the

Traverfer.

But I fhould have told you firft, That Captain

Mac-Donogh gave you an Account of the greateft

Severity ufed by Patrick Hurly towards his Bro-

ther John, which, he faidhimfelf, he would not

have done, but that he was forced to do it, by

reafon of his own neceffitous Condition.

Now Mr. John Hurly he tells you of confider-

able Sums of Money he received from Holland,

viz. 490 /. from Colonel Lovet, and 200/. from

Jeremiah Donavon ; and in 97 from Mr. Fitz-

Symons 300 /. 10 s. and 200/. more in Limerick.

He tells you, that of thofe Sums received, he

aid again in Cafh to Mr. Hurly, all but a little

hat is received from Mr. Fitz-Symons : He paid

lim in Cafh but a little ; and he had Forty

ullocks, and fome Sheep, towards the Bal-

ance of what remained unpaid. Thatc h ere

as fome Money paid to Mr. Arthur, and fome

Mr. Burton, and more laid out other ways.

tells you, that he faw with Daniel Hicky a

|Note that was given him by Mr. Hickman, a

ljuflice of Peace of the County, and by Mr. Cu-

fack, then Sheriff, whereby they promifed, that

If he would make a true Difcovery of the Rob-
bery of Hurly, that they would intercede to

he Government for a Pardon for him. This

the Subftance of what John Hurly has

iworn.

The Witnefs for the Traverfer was Dorothy

Kemp, who was a Servant, me tells you, to Mr.
Hurly, whe.n this Robbery was committed. She
ells you,That SevenPerfons came into theHoufe

;

hat Five of them went up into her Mailer's

Chamber, and Two (laid in the Parlour : That
here were feveral Shots made, and that there

vas no Harm done, nor no Marks or Prints of
Pullets or Shot in the Wall or Cieling : That
here were Two Men without at the Window,

and being called Rapparees, they thruft their

Swords through the Window : And that Mr.
Ronane was going out, when they rufhed in, and
that they threw him down, and that they tied

Ronane and Hurly ; and to lhew you there was
Money, (he tells you, that theWife of Mr. Hurly
took out of a Trunk a great Bag of Gold, and
(hewed it to her ; and then took part of it, and
put it into her Pocket : And after that, this

Dorothy Kemp going to the Trunk for Linnen,
(he was (Irangely furprized to find the Bag there ;

that Mr. Hurly came in at the Time, and was
inquifitive to know what (he did there ; (he told

him, (he was looking for Linnen : That then he
took the Bag out himfelf, and convey'd it to his

Clofet.

She tells you likewife, That there was one
Murough O Brien did endeavour to tamper with
her, to perfwade her to fwear about the Coun-
ters, that they were to be lodged with her, or

with Daniel Hicky's Wife ; and this Murough
promifed her a great Reward, if (he would
let this Trick be put upon her Mailer •, but

(he would not. She tells you, that this Mu-
rough O-Brien not only tamper'd with her,

but alfo with Hicky's Wife ; and that he fent

Letters by his Servant to Hicky's Wife, and that

they were delivered ; and that the Contents of

the Letters was, defiring her, that (he would
fuffer thofe Counters to be lodged in Hicky's

Houfe, She tells you, that Mr. Hurly had a

confiderable Quantity of Linnen taken away from
him •, that (he had walhed Twenty Pair of

Sheets her felf, and that there was Ten Pair

more, and that all was taken away ex-

cept Five Pair j which is the Subftance of what

(he fwore.

But Vurough 0- Brien was fworn, and he de-

pofed, That he was fo far from tampering with

Dorothy Kemp, that he did not think it fafe to

converfe with her, becaufe (he was kind and civil

to Mr. Hurly, and bore a Child or two by him ;

and to the contrary he fwore he had no Commu-
nication at all with her : But as for Hicky'sWik,

he fays, (he told him (he would difcoverall, if

he would bring her Hufband home again ; and,

in purfuance of that, he writ Letters to Hicky,

and that the Purport of them was only to fatisfy

him, that he might come with Safety, and treat

with him. The Letters being read, they import

no more.

Gentlemen, the next Witnefs, Daniel Mao.
Cay, fays, That he was a Servant to Mr. Hurly a

confiderable Time •, that he was in the Houfe

when the Robbery was committed •, and that

there was only Five of the Robbers that he faw ;

that fome of them put the Family in Terror,

and others made it their Bufinefs to fall on the

Mailer : He at firft thought they were only Bai-

liffs come to arrefl his Mailer •, but when they

came and broke open the Door that they had

lock'd upon his Mailer, he found they were To-
ries : That there were feveral Shots made. I

afked him, Was there any Hurt made by the

Shots ? and he faid, No. Was there any Marks
of the Bullets ? he faid, No. He faid, there was

fome at the Window, that did thruft in their

Swords. He tells you, there was one Chrijlopher

O-Brien, who did endeavour to tamper with him
to
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to take off the Evidence, to whom he went he fwore, and he does not feem to be capable
of knowing it, for he does not fpeak Englifh.
And then he fays, Mr. Lynch offered him con-
fiderably to come and fwear again ft Hurly

;

and bid him come to Cannaught and live with
him, for John and Patrick Hurly were both
ruined. Mr. Lynch has been examined; and he
fwears, he had no other Difcourfe with this Man
but about the Farm at Mougna, that the Hurly']
held from him •, that they were in ill Circum-
ftances, and that he would be rid of the whole
Family. Neylan tells you, That, to his Know-
ledge, he never faw this Man 'till this Day.
Crips faid, upon his Oath, That it was at a
Houfe, in fuch a Place, that Neylan tampered
with him : And Neylan tells you, upon his
Oath, That there was not any Houfe at all

within his Memory, in that Place; and that
he never had any Communication with this

Crips, dire&ly or indirectly. So when Perfons
fwear direftly one againft another, You, Gen-
tlemen of the Jury, muft weigh the Evidence
and the Arguments they offer to induce your
Belief.

The next Witnefs is Daniel Hicky, who tells

you, He was fent to Goal and bolted there; and
after he was told, that one Daniel Carty confeffed

the whole Matter, he was forced before a Juftice
j

of Peace, and there was forced to fwear, by the

Management of Mr. Hickman and Mr. Cufack,

who told him, That if he did not fwear, he
muft be hanged : And that, through Fear, he

j

was compelled to give that Information, where-
in he proves the Robbery was contrived by
Mr. Hurly, and that he was one of the A6lors
in it : And when he was told, that he fhould

be called before my Lord Chief-Juftice Pyne,i

and he was brought into the Bar, he faid, he.

would fwear nothing but Truth before my Lordi

Chief- Juftice : That hereupon the Goaler car-i

ried him back, and he never after could get 1

Opportunity of giving my Lord Chief- Juftice

an Account of the Matter, though he fent Pe-'

titions after him. He fays, That before he dif-

1

covered, he was treated barbaroufly ; but after-

wards he was treated very well, and had Twelve
Pence a Day ; but that after they were in the'

Court, and faid they would fay nothing but

the Truth before my Lord Chief- Juftice, they

were allowed but Nine Pence, and there was

a Mittimus fent to confine them clofer. He
fays, Daniel Carty procured Bail, and he was

bail'd by fome Friend of Mr. Hurlfs. He tells

you, he came to Town, and that he went to,

the Lord Chief-Juftice Pyne, and there fwore!

an Examination contrary to what he fwore be-j

fore, and fays, that he was confcious of the In-j

jury he had done Mr. Hurly, that he writ hisl

fole Examination himfelf; and fays, he had

been tampered with, and nothing would do

That he was afterwards brought into this Court

and there did own his Examination before mj

Lord Chief-Juftice to be Truth ; but after h<

charged Mr. Cufack, the Sheriff, with having

tampered with him, when Mr. Cufack appearec

here and confronted him, he went back fron:

what he faid.

with a Letter to the Swan-Tavern, and that Mr.
O-Brien difcourfed with him about the Coun-
ters.

He tells you, That his Mafter had a great deal

of Money; and that when he was to go down
into the Country with his Mafter, they were

fo great together, that his Mafter acquainted

him with a great Sum of Money he had, and

that he told him he intended to pay Mr. Arthur

with it •, but that Arthur did exacl a great Sum
for Exchange, and therefore he did not pay the

Money in Town, but expected to get eafy Terms
from him in the Country ; and it was becaufe

he feared to be robbed, that he did fhew his

Servant a great Sum of Moneyhe had to carry

down into the Country : And then he was ex-

amined by Mr. Butler, as Council for the King,

by what Road they went at that Time to

the Country, and at what Place they went over

the Shannon ? He faid, it was over a Bridge, but

he did not know what Bridge. • And being afk-

ed, Whether they went through Athlone? it be-

ing a cafual Queftion, he faid, They did go
through Athlone. And being afked, Where he

lay that Night? he faid, At Balliboy, or Eyres-

Court. And being urged to be exaft, he faid,

He thought it was Balliboy j and then he faid,

they laid at Killighy.

Gentlemen, you know the Country, and

that Balliboy and Killighy are near the King's

County on that fide the Shannon ; and Eyres-

Court on the other fide, in the County of Gall-

way.

Now, Gentlemen, becaufe Mr. Patrick Hurly,

in the Courfe of the King's Evidence, denied

pofitively that he was at any Time about Chrift-

mas at Loughrea ; I afked this Mac-Cay, if his

Mafter went down any other Time ? he faid, He
did a little before Chrijlmas : And then I afked,

if he was at Mr. Bargery's Houfe in Loughrea ?

he faid, He was ; but he could not tell whether

Mr. Jofeph Lynch was there or not. And being

afked, Whether he carried his Matter's Portman-
teau to Tiaquin ? he faid, He did ; and that his

Mafter hired a Horfe at Tiaquin, and fent him
before him to Gort. I afked him, Whether he

were fure the Money his Mafter produced to him
in Dublin was Gold, or no ? He faid, He was
fure it was Gold, it was Louis d'Ors, though,

by Mr. Hurly s Information, there was more
Guineas than Louis d'Ors. He tells you like-

wife, Gentlemen, that this Calaghan Carty had
difcovered upon his Oath, before my Lord
Chief-Juftice, what he had formerly fworn be-

fore a Juftice of the Peace concerning this Rob-
bery : And being afked, Who were prefent? he

faid, My Lord Chief- Juftice's Clerk was there

;

which gave Occafion to the Court to fend for the

Clerk.

The next Man examined was one Crips.

Fie fays, That one Halloway did beat him, and

take him by the Hair of the Head, becaufe

he would not fwear againft Patrick Hurly, and
that Neylan offered him Six Collops grazing,

if he would fwear that Hurly contrived this

Robbery himfelf, and that he was by when Ca-

laghan Carty was fworn before my Lord Chief-

Juftice Pyne ; but he cannot tell what it was Tli
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The next is Donogh O-Brien Andrews junior

:

[e tells you, he was manacled and fettered in the

oal, till fuch lime as by the Perfuafion of Mr.

\eylan, and the Threats of the Goaler and of

[r. Cufack, That if he did not fwear, he fhould

: feverely neck-yoked ; he went before a Juftice

p the Peace with Mr. Butler, who ufed feveral

ifinuations to him, as he fays, to procure him

1, fwear the Robbery was contrived by Hurly

;

hich, through Fear, he confented to ; and fays,

hat Mr. Butler put his Information into Wri-

ng ; Part, fays he, I told him, and Part, he

ys, Mr. Butler put down as he pleafed : I did

year to it, fays he, but it was againft my Con-

ience, for I was forced to it. He fays, That

Ir. Neylan brought Coats to him in the Goal,

id they would have him fwear they were the

oats they robbed in, but he would not fwear

j any means. He fays, That after they were

icharged, he was fo confcious to himfelf of the

ijary done Mr. Hurly, that he came towards

ublin, that he lay in the fame Houfe with Mrs.

'urly and her Brother at Kiltartan, and, that

>ming nearer to Town about Kilcock, he met

ith Crips and Carty, that they lodged together

one Houfe ; and being afked,Whether he fpoke

iy thing to his Father about this Robbery ? he

id, He never did.

The Father is there produced-, and he tells you,

lough it would reflect upon his Son, yet he

odd perform Truth, being upon his Oath ; and

fwears, That hearing how his Son had beeri

mcerned in the Contrivance of this Robbery,

ter he had been three Weeks in Goal he went
fee him, and when he came to him, check'd

m ; and his Son told him, as he underftood

m, that the Robbery was only a Contrivance

Mr. Hurlfs. That after he was out of Goal 4

: fpoke to him concerning the Arms, where
ey had them, and whether they were Patrick

urly's Arms ? to which he anfwered, Where
fe fhould he get Arms. And this Donogh 0-

ien Andrews junior, being afked again,Whether
was fo as his Father depofed ? he faid, It was
»t fo. Now the Father and the Son fwearing

i e againft the other in this Matter, you muft be

idges who has fworn true.

The next is Mr. Butler, who tells you, That in

king the Examination, he was fo far from ufing

; y Threats to this Donogh O-Brien Andrews ju-

1 3r, that as foon as he came to Ennis, hearing

. was willing to make a Difcovery of the Mat-
-, he fent for him to his Lodging ; that he

ufed him to fit down ; and that he writ every

'ord as he fpoke ; it and that there was not a
rord but what came from his own Mouth :

nd the Examination was here read ; and if you
ilerve it, there are feveral Things in the Exa-
ination, that the Party owns came from him-
f, and feveral Things which could not poffibly

me within the Knowledge of Mr. Butler -, fo

at it is impoffible to be contrived by Mr. But-

becaufe they were Things wholly in the In-

rmer's own Cognizance.

Vol. V.

There is one Thing offered in the Clofc of the
Evidence in behalf of the King, which does not
only relate to Mac-Cay, but to all the reft. Mr.
Butler and Mr. Fojler upon their Oaths tell you,

That Mr. Hurly, when he preferred his Petition

concerning this Robbery before the Judges of

the AfTizes, and he did alfo fwear, That when he
went to Tiaquin, he left his Portmanteau with
Mr. Bargery at Loughrea, with a ftrict Charge
to take fpecial Care of it, for that there was
fomething of great Confequence in it ; and Chri-

Jlopher Brien fwears, That Mr. Hurly told him
likewife, that he left the PortrhanteaU at Mr.
Bargery'swhen he went to Tiaquin, and faid, He
would not carry it to Tiaquin, becaufe that was a
loofe Family ; fo that Mr. Hurly fwore fully againft

what Mac-Cay fwears now.
Hurly fwore he was robbed but by Four Perfons,

and that agrees with what Calaghan Carty fwears.

One Woman fwears there was Seven, another

fwears Nine •, fo that out of the Mouth of Mr.
Hurly himfelf his own WitnefTes are Contradicted.

But Mr. Hurly would take off the Probability of
his faying thus (for he denies the faying of it).

Is it likely, fays he, that I fhould come back
from Tiaquin to Loughrea, and fo go on again to

Gortnijhigory ? But Mac-Cay, his Boy, tells you,

that his Mafter hired a Horfe for him to carry

the Portmanteau before him to Gornijhigory on
Saturday, and that his Mafter followed him on
Sunday : Now, if the Portmanteau had been at

Tiaquin, why fhould he fend it by Mac-Cay be-

fore-hand to Gort on Saturday, that he was fol-

lowing thither on Sunday ? And when Mr.Hurly
was going down to the Country, what can be

imagined, why he fhould make a Boy acquainted

with his carrying fo much Money with him ?

And that Mr. Hurly fhould leave the Key of the

Trunk with Mrs. Kemp to take out Linnen, and
fo great a Sum of Money there ? I do but lay

the Facts before you as they ftand upon the Evi-

dence, as well for as againft the Prifoner ; and I

hope you will do Juftice both to the Prifoner and

to the King; Gentlemen, if you are fatisfied

upon the whole Matter, that Mr. Hurly is guilty

of the Perjury, you will find him Guilty j if not,

you will acquit him.

If you think him Guilty 6f the Contrivance

to Cheat the County, you will find him Guilty

;

if not, you will acquit him,

(

The Jury went out, and returned in Half an

Hour ; and brought in their Verditl, Guilty

on both Inditlments.

Mr.Attorney-General. May It pleafe your Lord-

fhip, Patrick Hurly has been indicted for Per-

jury and a Cheat, and is found Guilty of both

Indictments, I numbly pray your Lordfhips

Judgments.

Court. How have you laid your Indict-

ment ?

Hhh Mr, Sol



4i 8 171. The Trialof'Patrick Hurly in Ireland, Paf. 1 3W.I]
Mr. Sol. Gen. At Common Law.
Court. In what Circumftance is Mr. Hurly ?

Mr. Butler. I hope, my Lord, if it is only a

Fine, it can't be lefs than the Sum he defigned

to get from the County by the Perjury.

Court. As to the Perjury, the Judgment of the

Court upon that Conviction is, That Mr. Hurly

be Fined for the Perjury 100 /. and be Imprifoned

till he pay it to the King.

Mr. Att. Gen. We will move the Court n
Monday for your Judgment upon the other

diftment.

Mr. Butler. My Lord, we infift upon it, T.

the Pillory is the Punifhment for the Cheat.

Court. We know, if Mr. Hurly be not a^
to pay the Fine, he ought to fuffer Corpojl

Punifhment.

CLXXi:
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CLXXII.

The TRIAL of

Colonel NICHOLAS BAYARD,
in the Province of New-York, for High-Treafon,

Febr. the 19th, 1 701-2, 14 Will. III.

N the Sixteenth of'January, 1 70 1

,

Czptainjobn Nanfan, Lieutenant-

Governor, and the Council, made
the following Order.

Council held at Fort William-Henry
this 16th of January, 1701, Prefent the

Honourable John Nanfan, Efq; &c.

T is hereby ordered, 'That Alderman John Hut-
chins do appear before this Board To-morrow

irning, and then and there produce to the Board

Addrefs to his Majefty, the Addrefs to the Par-

nent, and the Addrefs to the Lord Cornbury,

ich was figned by feveral of the Inhabitants of

City, and Soldiers of the Garrifon, in this Houfe,

ut three Weeks fince, on the Penalty that Jhall

wn enfue.

By Order of the Council,

B. Cozens.

Whereupon Mr. Hutchins appeared ; and for

reletting or refufing to deliver up the faid Ad-
ffes, on the Nineteenth of January was com-
tted to the common Goal of the City ofNew-

:, for the figning of Libels, faid to be againfl

Administration of the Government.

On the 20th Col. Bayard, Mr. Rip van Dam,
b. Philip French, and Mr. Thomas Wenham ad-

fs'd the Lieutenant-Governor and Council, as

1 Ioweth ; viz,

Vol. V.

To the Honourable John Nanfan, Efq;

Lieutenant-Governor, and the Honour-
able Council of the Province ofNew-Tork.

"The Humble Addrefs of Nicholas Bayard, Rip
van Dam, Philip French, and Thomas
Wenham, on behalf of themfelves , andfome

of the reft of the Freeholders and Inhabitants

of the Province of New-York.

Humbly fheweth,

CT'HA T whereas by a Mittimus, bearing Date the

Nineteenth ofJanuary, 1701, Alderman Hutch-
ins ftands committed for figning Libels, faid to be

againft the Adminijlration of the Government ; which

pretended Libels we underftand to be an Addrejs to

his Majefty, another to the Parliament, and another

to my Lord Cornbury, whom we underftand, by cer-

tain Advice we have received from England, to be

nominated by his Majefty to fucceed the late Earl of

Bellamont as our Governor ; Copies of which (by

the faid Mittimus) we find are expelled from the

faid Hutchins, and is Part of his Charge in the

Commitment, the Copies of which Originals (being

in our Hands or Cuflodies) he cannot deliver. If

there be no further Crime to be alledg'd againft him,

we hope to make the Legality of the faid Addrejfes,

and pray, That the faid Hutchins may be releas d

from his Imprifonment, or be admitted to Bail : And
your Petitioner /hall ever pray.

N. B. R. v. D. P. F. W.

Colonel Bayard, and the other three Gentle-

men, having perfonally deliver'd this Writing,

and refufing to furrender the Copies of the faid

Addreffes, had Time given them, on their Pa-

role, to appear next Day. And afterwards, the

H h h 2 fame
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fame Day, the Lieutenant-Governor did deliver

the above Addrefs to his Majefty's Attorney- Ge-
neral of this Province, for his Opinion in Law
therein, which the faid Attorney-General gave in

Writing ; and on the Twenty-firft Day came into

the Council-Chamber, and there deliver'd it to

the Lieutenant-Governor ; which was read, and

order'd to be enter'd in the Council-Book, in

hcec Verba.

May it pleafe your Honour,

7 Have well confider'd the humble Addrefs of Ni-

cholas Bayard, Rip van Dam, Philip French,

and Thomas Wenham, for the Releafe of Alder-

man Hutchins from his Imprifonment , fent me by

your Honour yefterday ; and have alfo weigh'd the

feveral Matters fworn, and otherwife taken in

Council before your Honour, which do in any re-

fpetl relate thereto ; and, upon the whole, in Obe-

dience to your Honour's Commands, I humbly pre-

fent you with my Judgment and Opinion in Law,
as follows

:

Firft, That neither the Addrefs or Petition itfelf,

or any Matter therein contained, is Criminal and

Illegal.

Secondly, That the Refufal of the Petitioners,

at the Council-board, to produce the Copies (of cer-

tain Original Addreffes mention'd in their Petition)

own'd by them to be in their Cuftody, and by their

Petition alfo, is not fuch a Contempt to the Coun-

cil, or other Offence againft the Law, for which the

Petitioners may legally be committed.

Jan.
Sa. Sh. Broughtton.

And afterwards the faid Perfons appear'd, and

continuing their Refufal to furrender, the faid

Copies, notwithstanding the Opinion of the At-

torney-General, the faid Lieutenant-Governor and

Council ifiued the following Warrant.

By the Honourable John Nanfan, Efq-, his

Majefty's Governor and Commander in Chief

of the Province of New-York, and Ter-

ritories depending thereon in America, &c.

and his Majefty's Honourable Council for

this Province, To Ifaac d'Reymer, Efq;

High-Sheriffofthe City and County of'New-

York, Greeting.

TJfHereas by an Ail of General-AJfembly of this
y* Province, made in the Tear 1691, Entituledf

An Aft for the quieting =and fettling the Di-

14 Will, ffl

forders that have lately happen'd within thl

Province, and for eftablifhing and fecuring the
Majefties prefent Government againft the lik

Diforders for the future ; 7/ is among ether Thm
enabled, That whatfoever Perfon or Perfons fhaf
by any manner of Way, or upon any Pretenc
whatfoever, endeavour by Force of Arms c

other Ways, to difturb the Peace, Good, an
Quiet of this their Majefties Government, as

is now eftablifh'd, mall be deem'd and efteem'i

as Rebels and Traytors unto their Majeftie:!

and incur the Pains, Penalties and Forfeiture
1

as the Laws of England have for fuch Offend
made and provided : Notwithftanding which, Ca
lonel Nicholas Bayard, as has appear'd by the Oath

of feveral Perfons examin'd before Us in Council l\

Confpiracy and Combination with John Hutchin:

Efq; lately committed by Us, together with fevers

other Perfons difaffetled to this his Majefty's C\
vernment, to the manifeft Difturbance of the Pea*..

of the fame, by divers indirebl Practices hath draiz

in Soldiers, and others, to fign fcandalous Libel]

whereby they have endeavour d to render the pa

and prefent Adminiftration vile and cheap in th

Eyes of the People : And the faid Colonel Nichoh
Bayard hath incited the People to difown the prefei

Authority, and caft off his Majefty's Governmen,

as it is now eftablifh'd : The Council have unan

moufly thought fit, and do refohe, That the faic

Nicholas Bayard be committed for High-Treafo;

Thefe are therefore, in his Majefty's Name, to r<

quire and command you, immediately on your r\

ceipt hereof to take into your Cuftody the Body

the faid Col. Nicholas Bayard, and him in h

common Goal of this City in clofe Cuftody to ket

and fecure, until he fhall be from thence deliven

by due Courfe of Law •, and for your fo doin±

this fhall be your fufficient Warrant. Given und

Our Hands and Seals at Fort William-Henry
New-York, in Council this Twenty-firft of ],

nuary, Anno Domini 1701, and in the Thirteen,

Tear of the Reign of our Sovereign Lord Williai

III. by the Grace of God, of England, Scotlanc

France and Ireland King, Defender of the Fait

John Nanfan,

A. D. Peyfter,

S. Staats,

R. Walters,

T. Weaver,

W. Atwood.

True Copy, exa-

mined by me, I. D. Reimer, Sheriff.

Which Ad of Affembly, mention' d in t

Warrant of Commitment, lolloweth in th

Words, viz.
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An ASl for the quieting and fettling the Dtp
orders that have lately happen d in this Pro-
vince, and for the efablijhing and fearing
their Majefties prejent Government againji

the like Difordersfor the future.

" T7°rafmuch as tne Good and Quiet, Eafe,

J? " Profit, Benefit; and Advantage of the
" Inhabitants within this Province doth chiefly

" confift in, and altogether rely and depend
" upon their bearing true Faith and Allegiance
" unto Their Majefties Crown of England ,

" which is, and can only be, the Support and
" Defence of this Province. And whereas the
" late hafty and inconfiderate Violation of the
*' fame, by the fetting up a Power over their

« Majefties Subjects, without Authority from
«' the Crown of England, hath vitiated and de-
«' bauch'd the Minds of many People, &c. and
" hath alfo brought great Wafte, Trouble, and
" Deftruction upon the good People of this Pro-
" vince, their Majefties Loyal Subjects : For
*« the Prevention whereof in Time to come, Be
" it therefore Enacted and Ordain'd by the Go-

| vernor, and Council, and Reprefentatives met
" in GeneraJ-Affembly, and it is hereby Pub-
« lifti'd, Declar'd, Enacted, and Ordain'd by
•« the Authority of the fame, That there can

1 be no Power and Authority held and exercis'd

I over their Majefties Subjects in this their Pro-
«* vince and Dominion, but what muft be deriv'd

4 from their Majefties, their Heirs and Suc-
*' ceftors. And We do hereby recognize and ac-

4 knowledge. That their Majefties William and
4 Mary -art. and as of Right they ought to be
" by the Laws of the Realm of England, our

Lieg° Lord and Lady, King and Queen of
England, France and Ireland, and the Do-

" minions thereunto belonging, &c, That there-

by their Princely Perfons are only inverted

with the Right to rule this their Dominion
and Province ; and that none ought or can
have Power, upon any Pretence whatfoever,

to ufe or exercife any Power over their Sub-
jects in this Province, but by their immediate
Authority under their Broad -Seal of their

Realm of England, as now eftablifti'd.

" And be it further Enacted, by the Autho-
rity aforefaid, That whatfoever Perfon or

Perfons (hall, by any manner of Way, or

upon any Pretence whatfoever, endeavour, by
Force of Arms or otherwife, to difturb the

Peace, Good and Quiet of this their Ma-
" jefties Government, as it is now eftablifti'd,

fhall be deem'd and efteem'd as Rebels and
Traytors unto their Majefties, and incur the

Pains, Penalties and Forfeitures as the Laws
of England have, for fuch Offences, made
and provided.

Upon Colonel Bayard's, Commitment, the City

Militia were, by Beat of Drum, call'd to Arms,
nd a whole Company daily appointed to guard
Ihe Prifon, for about a Week following, and
pefaulters ftrictly punifh'd ; which was burden-

pme to the People, and occafion'd great Cla-

our ; whereupon it was taken off.
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The Prifbner being inform 'd, That a Special

Cornmiflion was order'd for their fpeedy Trial,
petition'd the Lieutenant-Governor and Council,
on the Sixth of February, in thefe Words :

To the Honourable John Nan/an, Efq ; Go-
vernor, 6ff. and the Honourable Council, fe'V.

BayardThe Humble Petition of Nicholas

and John liutchins,

Sheweth,

'"jHA T your Petitioners are very fenfible of the

Favour intended them by your Honours, in ap-
pointing a Special Court for their "Trial ; that, in

confideration of their Age, they might not be confin'd

in a Prifon till the ordinary Time for meeting of the

Supreme Court : But the Papers being at prefent out

of their Hands, which they fhall have Occafion for,
in order to make their Innocency appear, and not

being likely to get them in fo jhort a Time as is pre-

fix'd for the faid Trial ; your Petitioners humbly
pray, That they may not be oblig'd to come to Trial

before the ufual Sitting of the Supreme Court. And
your Petitioners fhall ever pray, &c.

To which a Verbal Anfwer was given to Co-
lonel Bayard's Son, That out of meer Grace the

Court mould be deferr'd for Five Days:
On the Nineteenth of February the Commif-

fioners fate, and publifh'd their Cornmiflion in

thefe Words ; viz.

« ff^ILLIAM the Third, by the Grace
" of God, of England, &c. To Our lo-

" ving Subjects William Atwood, Efqi Abraham
" d'Peyfier, Efq; and Robert Walters, Efq; fend-

" eth Greeting. Know Ye, That We have
" afiign'd you, or any Two or more of you,
" whereof you the faid William Atwood We will

" to be One, our Juftices, to enquire by the

" Oaths of good and lawful Men of the City of
" New-Tork, and by fuch other Means, Ways
" and Methods which to you fhall be the better

«« known, by whom the Truth of the Matter
" may be the better known, on the 19th Day
** of this Inftant February, of whatfoever Trea-
" fons, Mifprifions of Treafons, Infurrections,

" Rebellions, Murders, Felonies, Manflaugh-
" ters, Homicides, Rapes, Burglaries, Mif-
" prifions, Confederacies, FaMe Reports, Tref-
" paiTes, Riots, Routs, Unlawful Affemblies,
" Contempts, Faults, Negligences, Conceal-
" ments, Oppreflions, Champarties, Deceits,

" Mifdemeanors, and other Mifdeeds, Offences,

«* and Injuries whatfoever^ committed by Nich.

" Bayard and John Hutchins, and alfo the Ac-
" ceflaries of them, in the Province of New-
" York aforefaid ; and by who or by whom, to

" who or to whom, how, when, and in what
" Manner, and of other Articles and Circum-
*

' ftances in the Premifes, either or any of them
<c concerning •, and the fame Treafons, Offences,

" and other the Premifes for this Time, to hear

" and determine according to the Laws and Cu-
" ftoms of England, and of this our Province

2 of
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'* of New-Tork in America. And we command,
" That on the faid Day, at the City-Hall of
" the faid City, you, or any Two or more of
** you, as is aforefaid, diligently make Enquiry
" upon the Premifes, and all and fingular the

*' Premifes hear and determine, and do accom-
" plifh thefe Things in Form aforefaid, which
" unto Juftice appertains to be done thereupon,

" according to the Laws and Cuftoms of our
*' Kingdom of England, and of our faid Pro-

" vince •, faving unto Us our Amerciaments, and
*' other Things thereof unto Us belonging. Alfo
" we command Our Sheriff of Our faid City,

" That on the faid Day, on the faid Place, he

" caufe to come before you, or any fuch Two
*' of you, as aforefaid, or more, fuch and fo

ce many good and lawful Men of his Bailiwick,

** by whom the Truth of the Matter may be the

" better enquir'd into. In Teftimony whereof

\

" We have caufed the Great-Seal of Our Pro-
" vince to be hereunto affix'd. Witnefs John
*' Nanfan, Efq; Lieutenant-Governor and Com-
*' mander in Chief of the Province of New-
" Tork, &c. in Council at Fort William-Henry,
" the 1 2th Day of February, in the 13 th Year
*' of our Reign, Anno 1701.

And Proclamation being made in the ufual

Manner, the Pannel of the Grand -Jury was

call'd over: Thofe who appear'dand were fworn,

were

Aryen Hogelant,

William jack/on,

John Corbitt,

Johan. van Cortland,

Caleb. Cooper,

John van Hoorn,

Burger Myndero,

Gerret van Hoorn,

Jacobus d'Key,

Abraham Kipp,

Johannis van Santa.

Jacob Boelen and Johannis Hardenbroek did not

then appear.

Before the Jurors were fworn, the Council for

the Prifoner objected againft fome of them, for

declaring before feveral Witneffes, then ready to

be produc'd in Court, That if Bayard'5 Neck was

made of Gold, he fhould be hang'd ; at the fame

time boafting, that they were of the Jury ; and

pray'd, That fince that Jury was fummon'd
upon that Special Matter, fuch might not be

fworn. Which the Court over-ruled.

Mr.Atwood,the Firfh Commiffioner, gave a long

Charge to the Jury, aggravating the Facts fup-

pos'd againft the Prifoner, and pofitively affert-

ing, That thofe Facts were Treafon, not only

within the Words of this Aft of Affembly, but

d'Peyfter, Foreman,
David Provooft,

Martin Clock,

Leendert Huygen,

Barent Reynders,

Johannis vander Spiegell,

Johannis Outman,

Hendrick Gillifen,

Peter Van Tillburgh,

Johannis van Giefen,

Abraham Keteltas,

the Grand- Jury, and that no Perfon mould be
fent for, but whom he mould name ; and, that

no Queftion mould be afk'd them, but fuch as

he mould approve of. On the other hand, John
Corbitt, Caleb Cooper, John Cortland, and Jacob
d'Key infifted, That the King's Council ought not
to beprefent with them at their private Debates ;

and, that they had a Right to fend for what Per-

fons, and afk what Queftions for their Inform,
ation they mould think needful. Whereupon
Mr. Weaver did threaten them, and (to ufe his

own Expreffion) would caufe them to be trounc'd,-

taking down their Names. And the Grand-Jury
broke up without acting.

The Court, in the Afternoon, met according

to Adjournment ; and the Grand-Jury being fent

for, Mr. Weaver made Complaint, That he was
obftructed by fome of the Grand-Jury, who
would not acquiefce to his being prefent at the

Examination of the King's Evidence, and would
have other Evidences fent for, than what were
by him produced. And thereupon Mr. Atwood
did difcharge the abovefaid Four Perfons from
their further Service, and caus'd Jacob Boelen,-

who was abfent when the others were fworn, to

be fent for from his Houfe, fworn, and added to

the Grand-Jury ; and the Court adjourn'd till

Seven a-Clock that Evening, but did not meet
till about Midnight ; when fending to know if

the Jury had found the Bill, and being inform'd

they were feparated, he adjourn'd the Court till

next Morning at Eight a Clock ; and in the Way
from the Court, in Pamon faid, If the Grand-

Jury will not find a Bill againft Col. Bayard, 1 will

bring an Information againft him of High-Treafoti,

and try him upon that.

February 2 i . The Court met, and the Grand-

Jury appearing in Court, the Indictment was

brought in by the Foreman, endorfed Billa Vera,

and figned with his Name. Upon which Mr.

Atwood immediately difcharged the Jury.

Whereupon the Counfel for the Prifoner in-

formed the Court, That the Bill was not found

by Twelve Jurors. And upon Examination it

appeared to the Commiffioners, that of fuch of

the Jurors who remained in Court, Eight of the

Nineteen were againft finding the Bill •, as ap-

pears by the Minutes of the Court entered by>

Order ; viz.

Jacob Boelen,

Abraham Kipp,

John van Hoorn,

Gerret van Hoorn,

Johannis van Santa,

William Jackfon,

Burger Myndero,

Johan. vander Spiegell.

Which Eight importuned the Court, That the

Foreman might be brought upon his Oath, and

the reft fent for to witnefs the Truth, that they

only Found the Signing the Addrefles, and not

the Treafon. To which Mr. Atwood made An-

alfo by the Common Law before the Statute of fwer, They were no longer Jurors •, they had

the 25th of Edw. III.

The Jurors having receiv'd the Charge, the

Court adjourn'd till next Day.
The Court being met the 20th, the Indictment

againft Colonel Bayard was deliver'd by the Court

to the Grand-Jury ; and Mr. Weaver (appointed

Sollicitor-General for this Service) attended them
with the Proofs, and infifted to be prefent with

prefented the Bill, and the Court was poffefs'd

of it •, it was now a Record, and there is no

Averment againft a Record.

Ordered, The Prifoner come to' Trial on Mon-

day next come Sevennight ; to which Day the

Court adjourned accordingly.

On Monday the 2d of March, the Commiffio-

ners met according to Adjournment.

Mr,



IJOl at New-York, for High-Treafon. 4*3
Mr. Nicboll. (Counfel affigned for Co\. Bayard)

moved, that the Indictment might be quafhed,

not being found by Twelve Men : And to prove

the Matter of Law, offered to produce Authori-

ties ; and to prove the Matter of Fact, offered

to produce Evidences in Court, if either were in-

filled on, the Grand-Jury being then by Subpoena

in Court.

Mr. Sol. Gen. What is moved in behalf of the

Prifoner, is moft improper •, forafmuch as the

Indictment is found, and figned by the Foreman

Billa Vera, there can be no Averment allowed

againft a Record brought in by the Body of a

Grand-Jury •, and therefore I defire the Prifoner

may be fent for, and arraigned.

Mr. Nicboll. This is a Matter of great Weight

and Moment \ and concerns not only the Life

and Fortune of the Prifoner and his Pofterity,

but the Right of every Englijhman in the Pro-

vince : It is not only lawful, but highly reafon-

able, that an Indictment for High-Treafon

mould be found by Twelve Men at leaft. By
the Statute 13 E. 1 W. 2. c. 13. reciting, That
Sheriffs feigning many times certain Perfons to

be indicted of Felonies and other Trefpaffes, take

Men not culpable nor lawfully indicted, and im-

prifon them.
** Whereas they were not lawfully indicted by

'* Twelve Jurors, it is ordained, That Sheriffs,

E where they have Power to enquire of Tref-
*' paffes by the King's Precept, or. by Office, fhall

E caufe Inquefts, &c. to be taken by lawful Men,
* c and by Twelve at leaft, which fhall put their

*' Seals to fuch Inquifitions." [Here it is obfer-

vable, that there is twice legitimo modo in a few

Lines.]

Coke Inft. 2. Part 387. fays, Two Things are

provided, or rather declared, by this Act

:

1. Per legales homines ad minus duodecim faciant

Inquifitiones.

Coke Inft. 1. folii6. The Indictment isdefin'd

an Accufation found by an Inqueft of Twelve or

more upon their Oath.

Poulton de Pace, &c. An Indictment of Trea-

fon, Felony, Trefpafs, or any other Offence, is

an Inquifition taken and made by Twelve Men
at leaft.

Coke Inft. 3. fol. 30. No Peer of the Realm, or

other Subject, fhall be convicted by Verdict ; but

the faid Offence muft be found by above Four

and Twenty, that is, by Twelve or above, at his

Indictment, &c.

11 R4.9. Inquefts had been taken of Perfons

named to the Juftices, without due Return of

the Sheriff; of which fome outlaw'd before the

faid Juftices of Record, fome fled to Sanctuary,

for Treafon, fome for Felony : Granted,

hat henceforth no Indictment be made by fuch

'erfons, but by Inquefts of the King's lawful

lege People, in fuch Manner as was ufed in

he Time of his Noble Progenitors; and if any

'Indictment be made hereafter in any Point to the

:ontrary, that the fame Indictment be alfo void,

evoked, and for ever holden for none.

Crook Eliz. 654. Clyncard was indicted on the

5th of H. 6. The Record was ad Sejfwnem Pads,

ic. per Sacramentum A. B. C. D. & aliorum lega-

'um hominum in Comitatu pmdiclo prefentatus exi-

ity &c. And it appeareth not that it was per

Sacramentum duodecim j for it was prefented by
a leffer Number; it was clearly ill, therefore it

was revers'd.

Mx.Atwood. There can be no Averment againft

a Record. If you can produce any Authority,

that it was ever allowed to make an Averment
againft a Record, and fpeak to that Head, you
fhall be heard; but to go upon thisHead,Whether'

or no the Grand- Jurors are or can be broughc 10

reveal the Counfel which they are fworn to keep
fecret, cannot be allowed.

Mr. Nicboll. The Grand-Jury confifleth of
Nineteen Perfons, whereof Eight have openly in

Court protefted, that they found no Treafon.

Mr. Atwood. I have by me the Oaths of Twd
Men, That the Bills were found by Fourreen Billa

Vera ; they are fo endors'd, have been puMi'-kiy

read in Court, and are of Record •, for which
Reafon I nor no Body elfe can enquire further

of it.

Mr. Nicboll. This concerns the Subject's Life,

and your Honour ought to be Counfel for the

Prifoner; and if a Mifunderflanding happens by
the Ignorance of the Jurors, fo that the Bill is

returned contrary to their Intendment, the Pri-

foner ought to be affifted.

Mr. Soil. Gen. Pray fhew us any Authority,

where an Averment has been offered againft a

Record.

Mr. Emot. May it pleafe your Honour, I am
joined with Mr. Nicboll as Counfel for the Prifo-

ner. The Queftion that now feems to lie before

your Honour is, Whether there can be any A-
verment offered againft a Record ? There is art

Act of Parliament of the nth of H. 4. wherein

it is enacted, That a Grand-Jury fhall confift de

bonis & legalibus hominibus : And fo hkewife runs

the Tenor of the Writ of Venire , for want of

fuch Perfons, the fame Sratute does declare the

Indictment void. So that it is a good Exception

to an Indictment, to aver, that any one or the

Grand-Jury was an Alien ; which is Matter of

Fact. How fhall this Averment be made, if fo

be there be no Averment againft a Record ? And
what Benefit has the Prifoner of this Act, unlefs

an Averment be allowed againft the Record of

this Indictment, if it mould fo happen, that fome

of the Grand-Jury are not fo qualified as the Act
requires ? Which feems to me fufficient Reafon,-

that an Averment in the Cafe at the Bar, is good
againft a Record.

Mr. Atwood. The Statute gives the Particulars

that may be averred, and no others can be al-

lowed.

Mr. Emot. 'Tis very hard upon the Subject :

The Court appoints the Foreman of the Grand-

Jury, and he may chance to be a Perfon prejudi-

ced againft the Prifoner, who may fign and re-

turn the Bill Billa Vera, without the Confent of

his Fellows, or a fufficient Number : And becaufe

it's Matter of Record, fhall no Averment be al-

lowed againft the Bill

!

Mr. Atwood. A Grand-Jury in a certain Cafe,

on an Indictment for Words fpoken, found Billa

Vera ; but as to the malitiofe, Ignoramus ; which

made the Bill void. So in this Cafe, if the Ju-

ry, as to the Fact in the Indictment, had found

Billa Vera, and as to Treafon Ignoramus, the Bill

had been void, and the Court muft have taken

Notice
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Notice of it. But to this Bill there is no En-
dorfement but Billa Vera : The Court has receiv-

ed and publiflied the Verdict, and therefore will

proceed.

Mr. Emot. But the Matter of Fact only ap^-

peared to the Jury ; and when they underftood

the Bill to be laid treafonable, they immediately

objected againft it.

Mr. Atwood. The Bill is found, and appears

to the Court, Matter of Record ; fo that you

need not infill any further upon that Head. A
Grand-Jury is an Inqueft of Office •, and an In-

queft of Office may be found by a lefs Number
than Twelve. Mr. Sheriff, bring your Prifoner

to the Bar.

Mr. Nicoll. I have fomething elfc to offer.

Mr. Atwood. Sheriff, ftay a little.

Mr. Nicoll. I have a Second Objection in Be-

half of the Prifoner j and it is, That the Juries

fhould have been returned by Precepts under the

Hands and Seals of the Commiflioners j which

we underftand was not.

This appears in Hale's Pleas of the Crown,

Pag. 1 34. Sir Edw. Coke's 4th Page of the Inftitutes,

Title Oyer and "Terminer, fays the fame. There

is a fpecial Claufe in the Writ of Oyer and Ter-

miner, which fays, We bave commanded our Sheriff

to fummons, at fuch Days and Places as you /ball

appoint, fuch good and lawful Men, by whom the

Truth may be the better known. How fhall the

Sheriff know thofe Days and Places, but by the

Commiflioners Precept ? And how fhall the Truth

be known, if the Grand-Jury are permitted to have

no other Evidence but what are brought ex parte

Regis .
?

Mr. Sol. Gen. The Grand-Jury are only to en-

quire for the King, and to receive or fend for no

other Evidence than what are brought for the

King.

Mv.Nicoll. You may tell that to fomebody elfe,

not to me ; that is contrary to their Oath, which

is, That they fhall diligently enquire, and true

Prefentment make.

Mr. Atwood. All the Books fpeak of the King's

Evidence only, and agree, that the Grand-Jury

may and ought to Find upon probable Evidence,

as appears in Babbington.

Mr. Emot. Sir Edw. Coke fays, Part 4. of the

Inftitutes, Title Oyer and Terminer, That the Ju-

ries ought to be returned by Precepts under the

Hands and Seals of the Commiflioners. There

is no Distinction made between the Grand-Jury

and the Petty-Jury ; fo that the Venires, as well

for one as the other, ought to have been under

the Hands and Seals of the Commiflioners.

Mr. Sol. Gen. When you had the Government,

Dr. Staats had a Bill found againft him by Eight

Men of a Jury of Fifteen.

N. B. A private Perfon oppofed the Ajfertion ; but

he was commanded Silence.

Mr. Nicoll. I never heard of it, nor believe it to

be true ; but that is not to be taken for a Prece-

dent, were it true.

Nit. Atwood. Gentlemen, you feem to miftake

the Lord Chief-Juftice Coke, where he fays, There

fhall be 24 Peers upon the Arraignment of a Peer*

&c. for if there be but 13 Peers, and the Majo-

rity agree to it, it is underftood to be found by
12 of them.

There is fomething in that which you offer,

of the Precept being under the Hands and Seals

of the Commiflioners in the Return of the Pet-

ty-Jury j but this does not at all affect the

Grand-Jury : For which Reafon, if you fee

Caufe to move it, Time may be granted to mend
that Miftake. Is there nothing elfe you have td

offer ?

Mr. Nicoll. Nothing at prefent.

Mr. Atwood. Mr. Sheriff, bring the Prifoner to

to the Bar.

Which was done accordingly.

Clerk of the Crown. Nicholas Bayard, Hold up
thy Hand. You ftand indicted, &c.

City and County of New-York, in the Pro-

vince of New-York in America, Anno
Regni Regis Gulielmi Tertii, nunc Anglice,

&c. Decimo Quarto.

" fT^HE Jurors fworn, and charg'd to en-

X " quire for our Sovereign Lord the
" King upon our Oaths, do Prefent Nicholas
" Bayard, of the City of New-Tork in America,
" Efq; for that he the faid Nicholas Bayard, the
«* Fear of God in his Heart not having, nor the
" Duty of his Allegiance weighing, but being
" moved and feduced by the Inftigation of the

" Devil, as a Rebel and Traytor againft the
c « moft Serene, molt Uluftrious, moft Clement,
" and moft Excellent Prince, our Sovereign
" Lord William the Third, by the "Grace ofGod,
" of England, Scotland, France and Ireland, and
" of this Province of New-York, King, Defen-
" der of the Faith, i£c. His, the faid Nicholas

*' Bayard, fupreme, true, lawful, and undoubt-
«« ed Sovereign Lord ; the cordial Love, and
«* true and due Obedience, Fidelity and Allegi-

" ance, which every Subject of our Lord the

" King, that now is, towards him our faid Lord
*« the King fhould bear, or of Right ought to

" bear, withdrawing, and utterly to extinguifh ;

" intending and contriving, and with all his

* c Strength purpofing, defigning, confpiring and

" endeavouring, with divers other Rebels and

" Traytors, to the Jurors unknown, the Go-
" vernment of this Province of New-York, under

" him our faid Sovereign Lord the King, that

** now is of Right happily and duly eftablifhed,

" to defame, fubvert, change and alter, and to

" difturb the Peace, Good and Quiet of this his

«' faid Majefty's Government of this his faid

" Province of New-York, as it is now, and hath

" been for feveral Years laft pad eftablifhed ; On
'.' the Tenth of December laft paft, and in the

«.« 13th Year of the Reign of our Sovereign

" Lord, that now is, in the Dock-Yard of the

«< faid City and County of New York, and divers

" other Times and Days as well before as after,

" at the faid Ward, and elfewhere in the City

" and County of New-York aforefaid, falfly,

" malicioufly, deviJifhly, rebellioufly and trai- ,

" ferouily did compafs, imagine, contrive, pur-
1

" pofe, defign, intend and endeavour to defame,

« c fubvert, change and alter, and to. difturb the

" Peace,
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Peace, Good and Quiet of this his Majefty's

Government of New-York, as it now is, and

hath for feveral Years pa(t been eftablifhed.

And the fame mod abominable, wicked and

devilifh, rebellious, treafonous and traiterous

Contrivances, Intentions, Purpofes and Endea-

vours aforefaid, to fulfil, perfect, and bring

to effect, he, the faid Nicholas Bayard, by Con-

ipiracy as aforefaid, afterwards, to wit, the faid

Tenth Day of December Lift paft, in the Year
aforefaid, in the faid City and County ofNew-
York aforefaid, and divers other Days and

Times, as well before as after, filfiy, malici-

oufly, advifedly, clandeftinely, rebellioufiy,

and traiteroufly, with Force of Arms, csV.

did ufe divers indirect Practices and Endea
vours, to procure Mutiny and Defertion among
the Soldiers in Pay, belonging to his Majefty's

Fort and Garrifon of Fori William -Henry, in

or near the faid City and County ok New-York
aforefaid, and did draw in Numbers of them,

the faid Soldiers and others, to fign falfe and

fcandalous Libels againft his Majefty's faid Go-
vernment, as it is now, and hath for feveral

Years laft paft been eftablifhed in this Pro-

vince : Which faid Libels, by the Procure-

ment of the faid Nicholas Bayard, as aforefaid,

were figned by the faid Soldiers and others,

and were likewife figned by him the faid Ni-

cholas Bayard ; in one or more of which faid

Libels, amongft other Things highly reflect-

ing on the laft and prefent Adminiftration of

the Government under his Majefty in this Pro-

vince, it is infinuated and declared, That his

Majefty's Subjects within this Province, are,

and have been for fome Years laft paft, by

Perfons entrufted with the Adminiftration of

the faid Government under his Majefty, op-

preffed; and that the faid Government hath

been, and is rendered cheap and vile in the Eyes

of the People, as alfo that the prefent General

AJfembly of this Province is not a lawful Af-

fembly. By which, and divers other malicious

Scandals in the faid Libels contained, he, the

faid Nicholas Bayard, hath incited his Majefty's

Subjects of this Province to difown the prefent

Authority, and Government thereof, and to

caft off their Obedience to his Majefty's faid

Government, as it now is, and hath for feveral

Years laft paft been eftablifhed, againft the

Duty of his, the faid Nicholas Bayard's, Alle-

giance, againft the Peace of our faid Sovereign

Lord the King, that now is, his Crown and

Dignity, as alfo againft the Form and Effect

of one Statute or Act of General AfTemblyof
this Province, enacted in the Year of our Lord
God, 1 69 1, Entituled, An All for quieting

and fettling the Diforders that have lately hap-

pened within this Province, and for eftablijhing

and fecuring their Majefty s prefent Government

againft the like Diforders for the future.

Clerk. What fay you, Are you Guilty, or Not
lilty of the Indictment ?

Prifoner. Not Guilty : And puts himfelf upon
(>d and the Country, &c.
Prifoner. I defire I may be allowed two Clerks
take the Minutes of the Trial.
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Mr. Alwood. No: You have a Soil icitor allow-

ed, he may take Notes ; any other will not be fuf-

fered to dw it.

Prifoner. I find it was allowed my Lord Ruffel,
and others, to employ Clerks to take their Tri-
als : I pray the fame Liberty.

Mr, Alwood. It was allowed my Lord Ruffel \

but you would not be willing to meet with the
Hard (hips of his Trial.

Mr. Soil. Gen. Perhaps the Counfel will not in-

fill upon the Miftake of the Venire.

Mr. Nicholl. We fhall not infift on that.

Mr. Alwood. But we will have it mended ;

and thereupon order'd a Precept to be directed to

the Sheriff, under the Hands and Seals of the
Commiffioners, to return a Petty -Jury the Sixth
Inftant -, to which Day the Court adjourn'd.

March 6th. The Commiffioners met. The
Prifoner was brought to the Bar, and the Petty-

Jury being call'd, confiding of Eighty, fome of
them did not appear: Whereupon it was order'd,
that the Defaulters of the Petty -jury be amerced
Ten Pounds each, if they did not appear in the
Afternoon, or fhew a reafonable Caufe ; and the
Court adjourn'd till Three in the Afternoon, when
they met again.

Mr. Soil. Gen. mov'd, That the Court mighc
be adjourn'd till To-morrow Morning, the King's
Evidence being difguis*d with Drink; which was
granted.

Mr. Nicholl mov'd, That it would be a Fa-
vour to the Prifoner, to put off the Trial till

Monday.

Mr. Atwood. No; I will take care to do my
Duty, whatever other People

do. We fhall not give Mr.
Veafy the Opportunity of an-

other Sermon againft us.

Mr. Alwood. I obferve Mr. Jamifon to have Pen
and Ink : Mr. Jamifon, you are not permitted to

write.

Jamifon. I only take Minutes for my private

Satisfaction.

Mr. Atwood. 'Tistrue, an Attorney or Practi-

tioner of the Court may take Notes for his pri-

vate Ufe ; but you are no longer an Attorney

of this Court, nor fhall you be permitted to

practiCe, until you purge your felf of having

fign'd the Addreffes. Put up your Pen and

Ink.

March 7th. The Commiffioners met, and the

Attorney-General was call'd, but did not ap-

pear.

Mr. Atwood. Mr. Secretary, let a Minute be

made, That it appears to this Court, That the

Attorney-General hath neglected his Majefty's

Service. 'Tis no Wonder the People here con-

temn his Majefty's Authority, fince the Attor-

ney-General, tho' commanded to profecute by

the Government, hath neglected to do the fame,

and hath given a Judgment and Opinion direct-

ly contrary to the Lieutenant-Governor and

Council.

Mr.Atwood. Sheriff, fetch the Prifoner. Which
was done.

Mr. Secretary. Before we proceed, read the Pe-

tition, which was given me this Morning by C01

lonel Bayard's Son. Which was read iff hac

Verba.

Mr. Veafy was then

Miniiler at New-York.

lii To
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To the Honourable Willia?ti Atwood, Efq;

Abraham d'PeyJier, Efq; and Robert Wal-

ters, Efq; Judges of this Special Court.

The Humble Petition of Nicholas Bayard

;

Sheweth,

THAT your Petitioner's Council have in-

* form'd him, That on Yefterday they

pray'd in the Petitioner's Behalf, the Favour

of this Court, to prove before your Honours,

by the Oaths of the major Part of the Grand-

Jury, there zKofubpcena'd in Court, that the In-

dictment brought in for High-Treafon againft

your Petitioner by Capt. Johannes d'Peyfter (as

being Foreman of the faid Grand-Jury) was

not Found, nor Agreed to, by any Twelve of

that Jury, tho' the moft Part of them (as is evi-

dently known) are your Petitioner's mortal

Enemies, for no other Caufe, but on account

of the unhappy Divifions within this Province.

Which faid Prayer of your Petitioner's Coun-

cil (as he is alfo inform'd) your Honours have

been pleafed to over-rule, as not being practi-

cable by the common Form of the Court's Pro-

ceedings. But, may it pleafe your Honours, this

being a Matter of that moment, whereof hardly

a Precedent is to be found, as that a Foreman
fhall fo far impofe upon a whole Grand-Jury,

as to bring in an Indictment Billa Vera, which

the faid Inqueft did not Find nor Agree unto,

neither in Matter nor Form : Your Petitioner

therefore moft humbly prays, That your Ho-
nours will be pleas'd to take the Premiffes into

your Honours ferious Confederation, arid to

grant your Petitioner that Favour, as to have

all the faid Nineteen of that Grand-Inqueft fworn

before your Honours to difcover the Truth,

and to afford your Petitioner fuch Relief therein,

as to your Honours mall feem moft juft and
expedient. But if it mould fo happen (as your

Petitioner does not hope) that your Honours
do not think fit to grant this your Petitioner's

moft humble Requeft, your Petitioner further

prays leave to acquaint your Honours with the

excefliveand almoftunparallel'dHardlhips your

Petitioner^ in this very Trial, labours under.

Ih the firft place, for that the Grand-Jury, al-

tho' your Petitioner had often pray'd^Mr. She-

riff, that he might have the Favour and Juftice

of being try'd by Englijh Men, and of Englijh

Extraction,, of the beft Character for Know-
ledge, Integrity, Juftice, Confcience, and E-
ftates 5 yet notwithstanding your Petitioner had
hot one aIlow*d him of Englijh, but all of 'em
of Dutch Extraction and Education, and feveral

of 'em ignorant to that degree, that they can

neither write nor read, nor fo much as under-

stand the Englijh Language, tho' fufficient

Numbers of Englijh Men of very good Abili-

ty^ Understanding, Integrity, Confcience, and
Eftate, were to be had in the Bailiwick.

.
* And, for a fecond Inftance of your Petition-

er's Hardfhips, he finds now alfo a Petty-Jury

impannel'd to ferve upon his Trial, all of'em,
except Five or Six, in like manner of Dutch

1 Extraction and Education, moft of 'em Handi-
c craft and Labouring Men ; very few that ever
« were of any Juries whatfoev'er, and extream ig-
* norant in the Englijh Language.'

Tour Petitioner therefore mojl humbly prays,
'that your Honours will be pleas'd to take the

Premiffes into your Honours favourable and
ferious Conjideration, and to affordyour Pe.

titioner fuch Relief therein as to your Ho-
nours in Juftice and Equity flail feem ft.
And, as in Duty bound, &c.

N. JL

Mr. Atwood. Let a Minute be enter'd, That
the Petition was read; and, that it does appear
to the Court, that the Bill was found by more than
Twelve of the Grand-Jury.

Mr. Atwood. Colonel Bayard, the Laws do in-J
dulge you with Counfel; Did you advife with
them concerning this Petition?

Bayard. No, I did not.

Mr. Atwood. 'Twere better you had ; for you
have acted very indifcreetly in this Matter, to

arraign the Juftice of the Grand- Jury.
The Jury being call'd, appear'd.

Timon van Burfert. Prifoner accepts.

Mr. Soil. Gen. I challenge him for the King.
Mr. Emot. You are not to challenge, Mr. Solli-

citor, without Caufe, by the Statute 23 Edw. I.

Mr. Soil. By the Common-Law the King could

challenge without Caufe, but, by the Statute, that

was taken away ; and in the late Trial of Peter

Cook, it is faid by Lord Chief-Juftice Treby, Thai
the King mould fhew Caufe, if not enough on

the Pannel to ferve, but not elfe.

Mr. Atwood. It is a Thing fo plain, I wonder
you will infift on it.

Mr. Nicholl. We fay the King mould fhew

Caufe, but do not fay when.
Gyjber van Inbrough. Prifoner accepts.

Mr. Soil, challenges for the King.
Gerryt Unkle. Prifoner accepts.

Mr. Soil, challenges, &5V.

William Janeway. Prifoner accepts.

Mr. Soil, challenges, &c.
Ifaac Stoutenburgh. Prifoner accepts.

Mr. Soil. I don't challenge him, but defire h<

may be fworn on a Voire dire, whether any Per

fon hath been with him on behalf of the Prifon

er, to defire him to be favourable to the Prifone

on this Trial.

[PVho was fworn upon a Voire dire, and

afterwards for the Trial.']

Richard Saftet. Prifoner. I make no Challenge

Mr. Soil. I defire to know whether I may no

firit have him fworn upon a Voire dire, and after

wards challenge him
Mr. Atwood. No ; you muft challenge peremp

torily firft.

Prifoner. I pray the Sollicitor may firft mak

all his Challenges, and only leave me a Pann<

of Forty-eight Jurors.

Mr. Atwood. No, that muft not be.

[Memoi
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Memorandum. The reft of the Eighty Jurors in

the Pannel were in like manner challenged by the

Prifone*- or Sollicitor, till the Number of Twelve

were /worn, viz. one of them an Alien, two no

Freeholders, and all the reft Dutchmen, or of

Dutch Extraction, born here, very ignorant of the

Englifh Language, and of mean Capacities to an

extream Degree.]

The Names of the Petty Jurors were as fol-

ows ; viz.

Ifaac Stoutenburgh,

Jacob vander Spiegell,

Andries Marfhalk,

Gerret Viele,

Thomas Saunders,

Jacob CorneliJfe y

1 r

X

J I

Parent Kool,

Goert Olpher'.o,

Samuel Pechnan,

Cornells Clopper,

Conrael Teneyck,

Jacobus Goelet.

427
in it call'd themfelves Inhabitants of Ncw-Tork^
and others diftant from it : And becaufe fome of

them could not perhaps be prefent at his Lord-
fhip's Arrival here, did, by way of Addrefs,

congratulate his Lordfhip into this Government*
wifhing him all Health and Profperity here,

and that the Name of Parly might be baniflYd

from among us. After I had read it, Colonel

Payard afk'd me, if I had any thing to fay a-

gainft it ? I anfwer'd, No, and then fign'd it.

The other two Addreffes were, one to the King,
and the other to the Houfe of Commons, or to

the Parliament (I am not pofitive which) : As
I had read them, I remember I made this Ob-
fervation in my felf, That they contain'd nearly

both the fame Things ; and in them, or one

of them, to the beft of my Remembrance, were

contain'd thefe Things, The Perfons addref-

fing, call'd themfelves Englifhmen and others, who,
tho' Foreigners, were entituled to the Privileges

of Englifhmen here. It fpeaks concerning the late:

Revolution here, of which I have but a con-

fufed Idea, and can remember nothing particu-

lar : Afterwards it fpeaks concerning my Lord
Pellamont^ Adminiftration -, in feveral Articles,

of which I can remember but one, which is^

That the Hctteft and Ignoranteft of the People were

put into Places of Truft. Then it fpeaks con-

cerning the late Affembly here, and tells you,

That after this Affembly had chofe a Speaker,

fome of the Reprefentatives were inform'd that

he was an Alien -, upon which they made a Mo-
tion to the Houfe, that that Matter might be

etrayers of our Prince and his Laws, a Parcel of enquir'd into-, but that Motion being refufed,

andittfs, who offer'd the late Earl of Pellamont a one half of the Reprefentatives, or Ten of 'em,

eward of Ten Thoufand Pounds to connive at left the Houfe ; notwithftanding which, the re-

iracies, and One Thoufand Pounds to himfelf maining Part of the Reprefentatives, with fome

follicite it : That fome mean and broken Mer- others they took in*, did proceed to make Acts :

Mr. Sollicitor made an Introductory Difcourfe

nd Harangue of about an Hour long, and had

ame Sheets of Paper in his Hand, out of which

,e read feveral fcurrilous and falfe Reflections

in the Englijh Inhabitants of this Colony, with

he French, and principal Butch, having Retro-

action for many Years paft, only defign'd to

cenfe and enflame the Jury, charging the Pri-

>ner to be the Head of a Faclion, a malignant

arty, who had endeavour'd to introduce Popery

id Slavery, Difturbers of our Ifrael, as they had

en that of Capt. Leyfter's Government, which

faid) was now juftified at Home to be Le-

il : That the laid Party was a Neft of Pirates,

ants in London had made Complaints in their

half to the Lords of Trade and Plantations,

d to the Parliament, againft the faid Earl ; but

at the faid Earl's Proceedings were approv'd

; and ufed fcandalous Reflections on Mr. Veafy,

inifter 0$ Trinity Church, and againft Col. Smith,

e firft Member of Council, tho' nothing rela-

lg to this Trial, and own'd himfelf of the Ley-

jrian Party, and that he would Hand and fall

it, fcfr.

Then call'd hisWitnefies ; who gave thfir Evi-

< nces in the following Words, as they were ta-

1 n in open Court, and fince agreed unto by all

them reflectively, as followeth.

Samuel Clows fworn, faith :

Gentlemen, when I come to fpeak of the Ad-
ffes, I muff, pray you to take notice, that I

fpeak pofitively to but very few Things
tit is in them : What I fay is to the beft of my
hmembrance and Underftanding, for I may be

(taken in both.

Twas about a Fortnight or Three Weeks be-

: Colonel Payard\ Commitment, that I hap-

\ Vd to come to his Houfe about fotne Bufinefs,

at all relating to this Matter \ concerning

ich, as we were talking, Colonel Payard afk'd

if I had feen the Addreffes ? I anfwer'd, No.
then fhew'd me three Addreffes •, the firft

w| to my Lord Cornbury 5 the Perfons addrefiing

Vol.V.

In one of which Acts they gave a Sum of Mo-
ney to the Lieutenant-Governor, to tempt him.

to pafs thefe Acts ; and likewife a Sum to the

Chief- Juftice of this Province, to find Law
and Form for their Proceedings •, and, that

thefe Things tended to the rendering the Go-
vernment vile and cheap in the Eyes of the

People.

Mr. Soil. What Names do you remember you
faw to the Addreffes ?

Clows. I faw feveral Names there ; but whe-

ther to all Three, or Two of 'em, or only to

that of my Lord Cornbury, I cannot fay •, but I

did, to the beft of my Remembrance, fee the

Names of Rip van Dam, Matthew Ling, Charles

Wooley, Robert Livingftone^ and Mr. Anderfon; but

I am not certain whether I faw Mr. Jamifon's

Name there or no. When I had read them, I

told Colonel Bayard, they contain'd Things done

before my Time, and I did not therefore think it

proper for me to fign 'em ; upon which he re-

ply'd, Then don't fign 'em,

Mr. Soil. I fhall read what you faid before the

Council.

Clows. Do fo, if you pleafe.

Mr. Sol. Don't you remember that it was faid,

that my Lord Pellamont had put the moft inge-

nious and honefteft Men of the Province out of

all Places of Truft ?

Clows. No, I can't remember that.

Mr. Soil. I think you faid fo before the Council,

I i i 2 Clows.
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Clows. Perhaps I might fay fomething like it

when I was before the Council, tho' I don'c be-

lieve there is any effential Difference between
what I now fay, and what I faid to the Coun-
cil i yet if there be, I hope what I then faid

will not be taken to my Prejudice : I was then

fent for by the Governor's Letters, which feem-

ed to import, that he had Bufinefs with me
of a far different Nature than to examine me
about this Matter; fo that I was then in a

Surprize.

Mr. Soil. But you believe what you then fpoke
was true ?

Clows. Without doubt ; and I hope Mr. Cofens

took care truly to write down what I then deli-

ver'd ; but, whether he did exprefs my Meaning
right or no, I know not ; for I did not look over

his Notes till the Day I faw them at your Cham-,
ber.

Mr. Soil. Was not the Affembly call'd an Ille-

gal Affembly •, and, that they had made Acls pre-

judicial to the Country ?

Clows. No, I do not remember that.

Mr. Soil. Was it not faid, That the Scum of the

People were put into all Places of Truft ?

Clows. Perhaps I might before the Council ufe

the Word Scum ; but I now think it was, That the

Hotted and Ignorantifl were put into Places of

Truft.

Mr. Soil. Mr. Clows, pray tell us, What was the

Reafon you did not fign the other two Ad-
dreffes ?

Clows. I think I am not at this time oblig'd

to tell that, being it does not at all affect the

Matter.

Mr. Atwood. Yes, but it does ; you muft tell us.

Clows. One of the chief Reafons was, becaufe

I then thought, that the faying the Affembly had
given a Gift to the Lieutenant-Governor, to

tempt him to pafs their Acts, was a Reflection

upon the Lieutenant-Governor ; but it is my
Judgment now, that it was no Reflexion at all

upon him.

Mr. Soil. How ! and don't you think fo now ?

Mr. Atwood. He only fpeaks it as his Judgment.
Mr. Soil.Don't you remember, that the Affem-

bly was call'd The Pretended Affembly ?

Clows. No.
Mr. Soil. Don't you remember 'twas faid, their

Illegal Proceedings? Don't you remember the

Word Illegal?

Clows. No, I cannot remember that ; and I

did defire you, at you Chamber, to put that

Word out of the Clerk's Notes.

Col. Bayard. Did I ever afk you to fign them ?

Clows. No, you did not •, you was fo far from
doing that, that you rather perfuaded me not to

fign 'em j and fo did Madam Bayard, who was
then in the Room.

Mr. Nicholl. Do you remember any thing of the

Word Qppreffion in the Addrefs ?

Clows. No, I do not remember that Word.
Mr. Soil. That the King's Subjects were op-

prefs'd here ?

Mr. Nicholl. Was the Affembly call'd an Unlaw-

ful Affembly ?

Clows. No, Gentlemen ; I can fpeak pofitively

to but few of thefe Things ; what I fay is, to the

belt of my Remembrance and Underftanding.

Peter Odyre, a Frenchman, [worn
-, and for

that he could fpeak no Englifh, Mr. Brie-

fack, Chaplain to the Garrifon, was /worn to

be his Interpreter.

Mr. Soil. What do you know of ihe Papers that

were at Col. Bayard's,} and, Did you fign them?
or, Who defir'd you fo to do ?

Odyre. Going by Colonel Bayard's, Houfe, one
Mr. Bodinot told me, I muft ftep in to Col.Bayard's,

and fign an Addrefs to the King ; and as I was
a going in, I met Col. Bayard coming forth of his

Houfe
i and going in, 1 faw the Addreffes lying

on the Table.

Mr. Soil. Did Colonel Bayard then perfuade
'

you to fign them ? or, Did he tell you it was
for your Good to fign them ?

Odyre. Colonel Bayard then told me, I might
:

fign if I would, or that I might not; and the

Colonel alfo told me, it was for the Good of the

Country, and, that if I was willing I might fign

them ; if not, I might let them alone i and then

went away.

Mr. Soil. I will now prove the Addreffes fign'd

at the Coffee-houfe, and that Colonel Bayard at-

tended there for that Purpofe.

W. Richardfon, Inhabitant and Houfekeeper in

the City, /worn.

Mr. Sell. What do you know, Mr. Richardfon,

concerning the figning the Papers at the Coifee-

houfe ?

Richardfon. One Day drinking at one Spencer's,

I was defir'd to go to the Coffee-houfe, which I

did •, and, when there, I faw a great many Peo-

ple, I believe near an Hundred ; and coming above

Stairs, I faw Papers on the Table, which were

call'd Addreffes, which I fign'd with others ; and

I faw, among others, Colonel Bayard there ; but he

feem'd to be no more acting or concern'd than

any other.

Mr. Atwood. You are very forgetful of what

you fwore before the Governor and Council ; but,

to put you in mind of fomewhat of it, Did no

body tell you what Papers were to be fign'd ?

Richardfon. No body at all.

Mr. Soil. How many Papers did you fign ?

Richardfon. I fign'd three, but did not know

what they were, but was told they were Ad-

dreffes to the King, and my Lord Cornbury, and

the Parliament, but did not read any of them ;

but, I think, one of them complain'd, that the

People lay under fome Hardfhips here.

Mr. Soil. You declar'd much more before th

Council.

Richardfon. I was then call'd fuddenly beforf

the Council, and was furpriz'd.

John Bafhford fworn.

Mr. Soil. Mr. Bafhford, tell the Court and Jur

what you know concerning the Papers ac th

Coffee-houfe.

Baflfford. I was at the Coffee-houfe, where

faw the Papers, or Addreffes, but don't kno\

what they were or contain'd •, and I fign'd fou

or five Papers there, but did not ftay half a Quai

a
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ter of an Hour. When I was there, I fiw Colonel

Bayard amongft many others in the Room, but

did nor fee his Name, as I remember, to any of

the Papers.

N. B. T/jefe five Papers were the three Addreffes

and the two Duplicates.

Mr. Atwood. Thefe Witneffes are very unwil-

ling, or very forgetful, having given a much dif-

ferent Account of Tilings upon their Oaths before

the Governor and Council.

Ba/hford. I have now had Time to recollect my
felf, but was then under a Surprize, not knowing

what I was fent to for.

Mr. Michael Chriftian fworn.

Mr. Atwood. Mr. Chriftian, What do you know
concerning the Papers, or AddrefTes, lign'd at the

CofFee-houfe ?

Chriftian. I remember, fomeTime fince, about

Chriftmas I believe, I was at the CofFee-houfe,

where I faw the AddrefTes with many other Peo-

ple, but can't tell how many.

Mr. Atwood. Do you believe there were more
than Twenty ?

Chriftian. No, I believe there were not. I found

three AddrefTes there, and fign'd 'em all, but the

Subftance thereof I cannot now remember ; 'tis a

good while fince, and therefore I cannot fpeak

positively to it, I remember, a Queftion was

afk'd me at the Council, Whether there was any

Complaints in the AddrefTes that the Soldiers

wanted their Pay ? I believe I might then anfwer

Something about it, but I do not know any fuch

hing in the AddrefTes, either of the Soldiers or

:heir Pay. I remember, that Colonel Bayard was

:hen at the Coffee-houfe when I fign'd the Ad-
drefTes, but don't remember that any body defir'd

ne to fign.

Mr. Atwood. How many Hands, Mr. Chriftian,

lid you fee to the AddrefTes ?

Chriftian. I cannot tell how many, but remem-
>er Colonel Bayard amongft others was there ; but

ie never afk'd me to fign either of the AddrefTes

;

ior can I remember, that there was any Thing
oncerning either the Soldiers or their Pay in the

AddrefTes.

Mr.Atwood. Certainly thefe Gentlemen are very

nwilling Evidences : Mr. Chriftian is a Gentle-

nan of good Learning, and it's ftrange that he
lould be fo forgetful, that he cannot remember
rhat was given in on his Oath before the Gover-
or and Council : He has either a weak or trea-

herous Memory.

Mr. Hugh Gray [worn.

Mr. Sol. Mr. Gray, What do you know con-

rning the figning of thofe Papers at the CofFee-

Dufe ?

Gray. About December lafl, being at the CofFee-

sufe, I met there-one Mr. Scot, who afk'd me to

) up into the Upper-Room, which I according-

did ; and when there, I faw on a Table fome
ipers, which afterwards I underftood were Ad-
ffes to the Kino-, Parliament, and Lord Corn-

a 4*9
bury. Some body afk'd me to fign 'em, which I

did accordingly, but don't know who it was. 1

remember Col. Bayard was there amongft others,

fmoaking a Pipe of Tobacco : I believe there might
then be about ten Hands to the Papers, and about
five in the Room ; that I read all the AddrefTes,

but cannot now remember the Contents of 'em.

Mr.Atwood. Mr.Gray, Do you remember there

was any Complaints againft the Government in

thofe AddrefTes ?

Gray. No.

Mrs. Hannah Hutchins fworn.

Mr. Sol. Now, may it pleafe your Honours, I

will prove the Papers fign'd at another Place.

Mr. Atwood. Mrs. Hutchins, What do you know
concerning thefe Papers brought to your Houfe ?

Mrs. Hutchins. About Chriftmas laft Co\.Bayard
brought fome Papers to my Houfe, and left 'em
with me, but did not ftay at all, but bid me fhew
them to my Hufband, who was then at Church.
Thefe Papers remain'd at my Houfe about three

Days, and then I deliver'd 'em to a Negro, who
was fent for them, but do not remember whofe
Negro it was : Col. Bayard was not at our Houfe
while the Papers lay there.

Mr. Sol. Now I fhall proceed to prove what fort

of People were drawn in to fign thefe Papers.

John Read fworn.

Mr. Atwood. What do you remember concern-

ing any AddrefTes or Papers at the Houfe of Al-
derman Hutchins ?

Read. Being on the 26th of December at Mr.
Hutchins's Houfe, I there faw fome Papers, which

one Mr.Burroughs, then prefent, afk'd me to fign,

telling me, they were AddrefTes to the King, Par-

liament, and Lord Cornbury, made for the good of

the Country, and v/hich were lying on the Bed
there ; and thereupon I fign'd them, but did not

read 'em : I did not fee Col. Bayard there, but be-

lieve I faw his Name to the Papers. I faw a great

number of Names fubferib'd to the Papers, as

near as I can judge, about Two hundred.

Mr. Sol. Of what Age are you ?

Read. About Seventeen Years of Age.

Edward Marfhal fworn.

Mr. Atwood. Where did you fee thefe Papers ?

and, What do you know of them ?

Marfhal. Going one Day, about ChfiJlmQ.s,

Houfe of Mr.Hutchins, to get aW itneil to a Letter

of Attorney, I faw there five AddrefTes, which I

fign'd ; one was to the King, another to the Parlia-

ment, and another to the Lord Cornbury, congra-

tulating his Arrival : I read fome of them, but

found nothing in any of 'em that reflected upon

the Governor : There was fome Complaint of the

Speaker of the AfTembly being an Alien. Looking

on the Names of the Subfcribers, I faw the Name
of Edwar,. Marfhal before I had fign'd, but I don'c

know but there may be more Edward Marfhah

than one in the Province. I did not fee Col. Bayard

at the Hcrufe,i nor his Name to the Papers.

John
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John Buckly /worn.

Mr. Atwood. What do you know concerning

any Papers at the Houfe of Mr. Hutchins ?

Buckly. Coming home from the Fort, and paf-

fing by Mr. Hutchins's Houfe, I was afk'd to walk
in by Mr. Hutchins, which I did ; and being come
into the Upper-Room, I faw fome Papers there,

which were call'd Addreffes ; but I did not read any

of 'em, but that to my Lord Cornbury, which, as

I underftood, was a Compliment and Congratu-

lation to him at his Arrival here. Mr. Hutchins

then afk'd me to fign it, but I refufed, becaufe

being a Lieutenant in the Garrifon, I was unwil-

ling to do any fuch thing before any of my elder

Officers had done it. But I did not fee Col,

Bayard, nor his Name there.

Francis Cherman /worn.

Mr. Atwood. Give an Account what you know
concerning any Papers or Addreffes at the Houfe
of Alderman Hutchins.

Cherman. Coming awhile ago to Mr. Hutchins*s

Houfe, and going up Stairs, I faw certain Papers

there, and fome People : Mr.Hutcbins afk'd me to

fign thofe Papers, telling me they were Addreffes

to the King and my Lord Cornbury ; that they were

for the good of the Country and the Englifh; and I

expected by it to be made Free of the City, and

fign'd therefore ; but did not fee Col.Bayard there,

nor don't remember the Contents of the Papers.

One Button fworn.

Mr. Atwood. What do you know concerning

the Papers, tSei ?

Button. Hearing by fome ofmy Fellow-Soldiers

that there were fome Papers or Addreffes at Capt.

Hutchins's, I was willing to go and fee what they

were ; and coming to the Houfe, there I found

Five Papers, and fign'd them all

?"-/v
The

'i

1

^
6 Five, but do not remember to

SS&rfS whom they were direfted. Capt.

of them. Hutchins was there, but faid no-

thing at all to me about the Pa-

pers,or figning them ; nor can I remember whether

they were in Paper or Parchment. I believe there

were then about thirty Names fubfcrib'd, but faw

neither Colonel Bayard nor his Name there.

Robert Crannel fworn.

Mr. Atwood. What do you know, tic. ?

Crannel. Some Time fince I came to Mr. Hut-

chins's, and there found Five Addreffes : I read

that to my Lord Cornbury, and fome of the two
others to the King and Parliament : In one of 'em,

to the beft of my Remembrance, was contained a

Complaint, That the People of this Province lay

under more Hardfhips than formerly, and that

the Speaker of the Affembly of this Province

was an Alien. I faw Col. Bayard's Name to that

to my Lord Cornbury, but am not acquainted

with his Hand-writing at all. After I had read

fome Part, and been told what the reft of the

Papers were, I figned them all Five, but no body
defired or perfuaded me to do it.

Mr. Atwood. Your Evidence is not fo full as
when you gave in your Information on Oath
before the Council.

Crannel. But it is, and I know nothing more.

One Griggs fworn.

Mr. Atwood. What do you know, &c.
Griggs. I was defired by one Bovell, a Soldier in

the Garrifon, to go to Mr. Hutchins's Houfe, and
fign fome Papers : I was told, and believed, it was
to make me Free of the City : Thereupon I went
to Mr. Hutchins's, and there figned them, but did
not fee Col. Bayard there.

One Garnet fworn.

Mr Atwood. Tell the Court what you know,&V.
Garnet. A great many of the Soldiers of the

Garrifon figned, and they expected thereby to be

made Free of the City, many of them being

Tradefmen.

One Fleming fworn.

Mr. Atwood. What do you know, &c. ?

Fleming. Coming fome time fince to the Houfe
of Mr. Hutchins's, I there faw fome Rolls opened,

with a great many Names thereto,

but did not fee any other Writing :

After the Ad'

To this I put my Name, and alfo fM^h^fi^k
then put down two or three Names on the Backjm

for others, at their Requeft, they

having firft put their Marks. I and the others

expected by this to be made Free of the City. I.

believe out of 160 Men now belonging to the

Fort, or thereabouts, there may be about 30 that

figned.

One Bovell fworn.

Mr. Atwood. What do you know, &c. ?

Bovell. Coming to Capt. Hutchins's, I was.

fhewn fome Papers, which- 1 was told were Ad-

dreffes, to which I put my Mark, without being

defired by any body •, I cannot write nor read.

When I had fet my Mark, Mr.Hutchins told me,

That if any of my Fellow-Soldiers would come

and fign alfo, they might ; if not, they might

let it alone. By this figning I expected to be

made Free of the City, but not from being a Sol-

dier •, but never heard Capt. Hutchins fay fo.

Mr. Sol. Gen. I have now no more WitnefTes

againft the Prifoner. Here is a Paper figned by

him -, I defire the Clerk of the Council may be

fworn to prove the fame.

Mr. Cofens, the Clerk of the Council, fworn.

Col. Bayard. I own that Paper : It is a Peti-

tion to the Lieut. Governor and Council in Behalf

of Aid. Hutchins then in Prifon ; owning, with

Mr. French, Mr. Wenham, and Mr. Van Dam,

that the Copies of three Addreffes to the King,

the Parliament, and the Lord Cornbury, were 10

our Hands.

'Then the Petition was read, and waribe fame as

is entered in Pag. 419.

2 After
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After this, the Act of Affembly, on which the

Minimus is grounded, was read ; and after that,

the Commi (lion to the Lord Bellamont at large,

and the Lieut. Governor's Commiffion.

Mr. Sol. Gen. I defire Mr. Emot may be fworn,

Whether he did not give Advice to a certain Per-

fon about that Claufe in the Addrefs to the Lieut.

Governor in Favour of Aid. Hutchins ; viz. That

the Lord Combury fucceeded the Earl of Bellamont

as Governor in New-York ?

Mr. Emot was commanded by Mr. Atwood to be

fworn \ and being fworn, faid, I told Mr. French

thefe Words in the faid Addrefs did not run cur-

rent, and might give ground of Exception to

fome who would be apt to (train every Word to

the Prifoner's Difadvantage. To which Mr.

French replied, They had drawn the Addreffes

themfelves, and believed it was well enough.

Mr. Sol. Gen. I have now prov'd by the Witnef-

fes thofe falfe and fcandalous Libels fet forth in the

Indictment, whereby the Good, Peace and Quiet

of the Government has been difturbed, which by

this Act of Affembly is High-Treafon. I have

likewife proved, that the Soldiers were drawn in

to fign thofe fcandalous Libels, and that fome did

fign blank Rolls, which was lifting of Soldiers, and

is Treafon. By thefe Words in the Petition to

Lieut. Governor and Council, viz. [JVho we un-

derftand,by certainAdvice we have receivedfrom Eng-
land, to be nominated by his Majefty to fucceed the late

Earl of Bellamont as our Governor] is a difowning

ind cafting off" the prefent Authority, and his Ma-
jefty's Government.

Mr. Nicholl. Your Honour and the Jury will

sleafe to take Notice, that the Indictment confifts

)f divers Heads-, as, That the Prifonerdid com-
pafs, imagine, contrive, propofe and defign to

iefame, fubvert, &c. the Peace, Good and Quiet

>f this his Majefty's Government.

That he ufed divers indirect Practices and En-
leavours to procure Mutiny and Sedition amongft

he Soldiers.

That he drew in Numbers of them, the faid

oldiers and others, to fign falfe and fcandalous

Jbels; and that he had figned them himfelf.

That in thefe Libels it is declared, That the

ubjects in this Province are and have been for ma-

y Years laft paft, by thofe entrufted in the Ad-
finiftration of the Government, opprefs'd -, and

lat the Government hath been, and is rendered

heap and vile in the Eyes of the People; as alfo,

lat the General Affembly of this Province is not

lawful Afiembly : By which means, &c. he hath

icited his Majefty's Subjects to caft off their Obe-
ience to his Majefty's faid Government.

The Prifoner is not directly charged here with

w Fact,except hisown figning the faid Libels, but

)r Endeavours -, the reft are fore'd Conclufions and
rain'd Inferences drawn from thence. It is not al-

dg'd, that the Peace of theGovernment hath been

ifturb'd,or that any Mutiny or Sedition hath been

nongft the Soldiers, or that any one of his Ma-
fty's Subjects hath caft off his Obedience to his

lajefty's faid Government. By the Courfe of the

vidence, it appears there was an Addrefs to the

ing, an Addrefs to the Houfe of Commons, and
i Addrefs to my Lord Combury,and a Petition or

ddrefs to die Lieut. Governor and Council -, but

all the Evidence is very lame and weak, as to the

three firft, if wefhould admit the making orfign-
of them to be any Fault or Crime, more efpeci-

ally if the fame fhould amount to Treafon : For .

by none of the Evidence it does appear, that thofe

Addreffes figned at the Coffee-houfe were the fame
Addreffes which were at Col. Bayard's, or that

the Addreffes at Aid. Hutchins's were the fame
which were at the Coffee-houfe, or the fame which
were at Col. Bayard's : There is no Proof that the

Prifoner figned thefe Addreffes : Here is not fo

much as the Likenefs or Comparifon of Hands
produced, alledged, or proved ; tho' if it were,

that would not do. In the great Trial of the Bi-

fhops, Mr. Pollexfen there affirms,/). 60. That Com-
parifon of Hands is not good in a criminal Cafe ; and
offers the Lady Car's Cafe in Siderfin's Reports,

p. 418, 419. where it is fo adjudged.

But I fhall not dwell upon the Evidence ; it is

certainly the Right of the Subject to petition the

King, whenever he conceives himfelf aggriev'd.

In the Bifhops Trial, p. 1 60. Mr. Pollexfen fays, /
never thought it, nor hath it fince been thought by
any body elfe, to be a Crime to petition the King.

Fag. 121. Serj. Levinz affirms, The SubjecJs have a

Right of petitioning the King in all their Grievances.

So fay all our Books of Law ; fo fays the Statute

of the 1 3 th of Charles II. They may petition. P. 126.

Sir Thomas Powys, then Attorney-General, ac-

knowledges Accefs to the King by Petition is open
to every body ; the moft Inferior Perfon is al-

lowed to petition the King. Pag. 135. Mr. Juf-

tice Holloway fays, It's the Birthright of the Subjecl

to petition the King. If it's the Birthright of the

Subject to petition the King, to procure or draw
in Men to do what it's their Birthright to do, can

never amount to a Crime.

Mr. Atwood. I do not fay petitioning the King
is a Crime, but it may be to petition the Houfe
of Commons in the Plantations, where the King
governs by Prerogative.

Mr. Nicholl. I cannot think it is a Crime for the

Subjects of the Plantations to petition the Houfe
of Commons ; it's every Day's Practice : Confult

the Votes in every Sefflons, you'll find many Ad-
dreffes, Petitions, and Complaints from the Sub-

jects of the Plantations : It feems to be the Right

of the Subjects to petition the Houfe ofCommons.
The Statute of the 13th of Charles the lid. c. 5.

reftrains the Common-Law, by that it plainly ap-

pears to be the Right of the Subject to petition

the Houfe of Commons, or the King. The Pro-

vifo in that Act fays, That neither that Atl, nor any

thing therein contained, /hall be conftrued to extend or

hinder any Perfon or Perfons, not exceeding the Number

of Ten, to prefent any publick or private Grievance or

Complaint to anyMember ofthe Houfe ofCommons after

his Eletlion, or to the King's Majefty. The Act of

Recognition ofprimo William and Mary, declaring

the Rights and Liberties of the Subjects, and fet-

tling the Succeflion of the Crown, thereby it is

enacted amongft other Things, That it is the Right

ofthe Subjecl to petition the King ; and all Commitments

and Profecutionsforfuch Petitioning are illegal. And
they do claim, demand, and infift upon all and An-

gular the Premiffes, as their undoubted Rights and

Liberties ; and that no Declaration, Judgment,

Doings or Proceedings to the Prejudice of the

People, in any the faid Premiffes, ought in any
wife
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wife hereafter to be drawn into Confequence or

Example. Here is no Grant ofany new Privilege,

but a Claim and Acknowledgment of an Ancient
Right j and Petitions to the Parliament are as an-

cient as Parliaments themfelves. If the Subjects

of the Plantations may not petition and complain
to their Prince, they are in a worfe Condition than

Slaves. The Cries of the Oppreffions in the Plan-

tations have gone up to Fieaven,and are again come
down upon the Earth, and have infpirecWnd mo-

What relates to the Act of Affembly of this
Country, it can by no natural or legal Conftruction
be extended to make thePrifoner culpable. It is

plain by the whole Purport of the Aft, that it has
madenonewTreafon ; it only recognizes the King
and Queen ; and enacts, That thofe who fhall
do any thing deftructive to that Eftablifhment,
by Force of Arms or otherwife,fhall be Rebels and
Traitors ; which they would be without this Act.
If this Addrefs and Petition had been to the French '•

King, the Thing had been of another Nature,ved the King and Parliament of England, to make
a Law to check the exorbitant A&ions of Govern- By the fame Conftruction, every petty Battery
ors in the Plantations, and make them account- other little Trefpafs, may be a Treafon.
able in England for their Mifcarriages abroad •,

which can never be difcovered to the King but by

Petition. The Statute is in thefe Words.

An Act to fitnip Governors of Plantations in

this Kingdom
, for Crimes by them committed

in the Plantations.

' W7 H ^REAS adue Punifhment isnot

VV * provided for feveral Crimes and Of-
' fences committed out of this his Majefty 's Realm
* of England, whereof divers Governors, Lieu-
* tenant-Governors, Deputy-Governors, or Com-
' manders in Chief of Plantations, and Colonels
' within his Majefty's Dominions beyond the Seas,

* have taken Advantage, and have not been de-

* terred from opprefling his Majefty's Subjects

* within their refpective Governments and Com-.
* mands, nor from committing feveral other great

* Crimes and Offences, not deeming themfelves

* punifhable for the fame here, nor accountable

* for fuch their Crimes and Offences, to any Per-
' fon within their refpective Governments and
* Commands : For Remedy whereof, Be it enabled

* by the King's moft Excellent Majefty, by and with the
' Advice and Confent of the Lords Spiritual and Tem-
* poral and Commons in Parliament afjembled, and by
4 Authority of the fame, That if any Governor or
* Commander in Chief of any Plantation or Co-
* lony within his Majefty's Dominions beyond the

* Seas, fhall, after the Firft Day of Auguft, 1 700,
' be guilty of oppreffing any of his Majefty's Sub-
' jects beyond the Seas, within their refpective Go-

Some time after the
I

Earl of Bellamont'.t

Deatl>,Capt.~Nanfan,
,

the Lieut. Governor,

ivas at Barbados.

The Petition of Col. Bayard, and the other three
is fo far from difowning theGovcrnment,thatitis

!

a direct Acknowledging of the fame. The Direc- '

tion of the Petition is, To the Lieutenant-Governor,
\

and the Council : The Expreffion [That they have
Advice that the Lord Corn bury is tofucceed the Earl
0/Bellamont] can with no Juftice or common Senfe

!

be conftrued to be a difowning and caftino- off of
the Government. I think it will hardly beaffirmed,
That the Council fucceeded the Earl of Bellamont,
and Capt. Nanfan the Council

;

if fo, after the Earl of Bella-

mont, who was Captain-Gene-
ral ? We had Seven Captains-

General; which is an Abfurdi-
ty, I fuppofe, none will alledge.

A familiar Examplewilldemonftrate theWeaknefs
and Falfity of this Conftruction. If a Captain

of a Company be killed or abfent, the Lieutenant

or next Officer has the full Command of the Com-
pany, as the Captain had, or could have ; but I

think no Man will fay he fucceeds the Captain, or

that when another Captain is appointed, he fuc-

ceeds that Lieutenant or other Officer. So that

I cannot think there is any Fact or Crime alledged

or proved againft the Prifoner, to charge him
with this high Crime of Treafon, or indeed with

any other Crime whatfoever.

Mr. Emot. By your Honours Permiffion, I am
of Council for Col. Bayard the Prifoner at the Bar:

But by reafon I am unwilling to fpend too much
of your Time, this Trial already having been very

long ; and Mr. Nicoll,who isalfo of Council of the

fame Side, having amongft other things made it

* vernmentsor Commands, or fhall be guilty of very evident, that for the Subject to petition his

'

* any other Crime or Offence, contrary to the Laws
* of this Realm, or in force within their refpec-

* tive Governments and Commands, fhall be en-
c quired of, heard and determined in his Majefty's
* Court of Kings-Bench here in England, or before
' fuch Commiffioners, and in fuch County of this

' Realm, as fhall be affigned by his Majefty's
* Commiffion, and by Good and Lawful Men of
4 the fame County ; and that fuch Punifhments
* fhall be inflicted on fuch Offenders, as are ufually
s inflicted for Offences of the like Nature com-
6 mitted here in England.

This Profecution feems to be made to fruftrate

and evade this Act of Parliament. The Subject

is opprefs'd, or conceives himfelf to be fo, and
complains of this Oppreffion •, this Complaining

is made TREASON ! Here is a ftrange and
fatal Dilemma on the Subjects of the Plantations

;

They muft either fuffer their Opprefiions, or be

hang'd for Traitors if they complain !

3

Majefty, is their ancient and undubitable Right

;

I fhall therefore make it my Bufmefs only, asnear

as I can, to demonftrate to this Court and Jury,

That had the King's Council made ample Proof

of all the Matters of Fact alledged in the Indict-

ment, as the figning the Addreffes, and other
:

Things therein contained, to have been true;

yet, in point of Law, they cannot amount to that

grand Crime of High-T reafon.

In order to this, I fhall, with as much Brevity

as I can, examine into, and put your Honours in

mind, and wkhal inform the Gentlemen of the Ju-

ry, what the Law of England (by which we are

or ought to be govern'd here) hath been, for near 1

the Space of Four hundred Years laft paft, relating

to this grand Crime of High-Treafon ; whereby;

it will manifeftly appear, how cautious the Parlia-.

ments ofEngland have been in making and increaf-

ing the Laws to take away Mens Lives, and par-

ticularly for High-Treafon. And I fhall begin

with the Statute of the 25th of Edw. 3. a Statute
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which the greateft regard has been paid of

Aft of Parliament whatfoever, unlefs Magna

aria, as hereafter I fhall briefly fhew.

I muft alfo obferve to yourHonours,That before

: making of this Aft of Parliament of the 25th

ujtdw III. which was in Anno 1350, and which

wis the very firft Aft relating to Treafons, fo ma-

[JThingfi were charged as High-Treafon by the

(jmmon-Law, and there were fo many Ambigu-

sand Diverfities of Opinions, that both Hifto-

wA cur Books of the Law fufficiently inform

fcarce any Man knew how to behave himfelf.

t now, by this Statute, the Particulars and

cies of this grand Crime are reckon'd up, and

others excluded, till declared by Parliament.

r tho' nothing can concern the King, his Crown
Dignity, more immediately than High-Trea-

which our Law calls Crimen lefts Majejiatis,

Trime wronging Majefty
;
yet this good King

ward III. at the Requeft of the Lords and

mmons of England, in a Parliamentary Way,
1 to make all After-ages happy, makes a plain

I claration of fuch Offences as fhould for the

are be deem'd for High-Treafon, and none

ler, unlefs declared by Parliament.

This Aft of Parliament is branch'd out by Sir

ward Coke, in the Third Part of his Inftitutes,

Six Gaffes or Heads ; which I fhall the rather

e notice of, for that Trials of this nature are

1 y rare in the Plantations ; and they are thefe :

t. The Compaffing or Imagining the Death of

King, Queen or Prince, and declaring the fame

fome Overt-Aft.

The Killing or Murdering of the Chancellor,

1 <afurer, Juftices, &c. in their Place doing their

Cice, 65V.

2. To violate, or carnally to know the King's

tifort or Queen, the King's Eldeft Daughter un-

nrried, ox Prince's Wife.

Levying of War againft the King.

(.. Adhering to the King's Enemies, and de-

ing the fame by fome Overt-Aft ; and this

ft not be Inimicus, fed Hofiis.

Counterfeiting of the Great-Seal, Privy-Seal,

King's Coin, &c.

5. And laftly, Bringing into the Realm, Counter-

Money, to the Likenefs of the King's Coin, &V.

Now, if there is any other Offence which was

comprehended within one of thefe Claffes, the

f.ke was thereby declared to be no Treafon.

in a Claufe of which Aft of Parliament we

fifi thefe Words •, which I (hall rather read, be-

fe I apprehend it will very much concern this

uing Trial.

And becaufe that many other like Cafes may
lappen in Time to come, which a Man cannot

:hink or declare at this prefent Time, it is or-

lained, That if any other Cafe, fuppofed Trea-

which is not above fpecify'd, do happen

jefore any Juftices, the Juftices (hall tarry,

vithout any going to Judgment of the Trea-

fon, till the Caufe be fhewed and declared,

before the King and his Parliament, whether

be judged Treafon or other Felony."

3y this we may eafily perceive, and it's very

dous, that this Claufe was made to prevent

Judges from taking upon them to declare any

tings to be High-Treafon, but fuch as are par-

llarly exprefs'd by this Statute of the 25th of

Ew. III. or by fome other fubfequent Aft.

Vol. V.
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Again, in the Reign of Richard II. we find

fundry other Things were declared by Parlia-

ment to be High-Treafon, which were not com-
prehended within the Statute of 25th Edw. III.

But yet upon the coming in of Hen. IV. it was a-

gain enafted and declared, That nothing fhould
for the future be adjudged High-Treafon, but
what was fo ordained by the aforefaid Statute

25 Edw. III. The Words are thefe :

1 H. IV. c. 10. " That whereas in Parliament,
" in the 2 1 ft Year of the late King Richard, di-
" vers Pains of Treafon were ordained by Sta-
" tute , inafmuch as there was no Man who
" knew how he ought to behave himfelf, to do,
" fpeak or fay, for doubt of fuch Pains •, it's

" accorded and affented by the King, Lords and
" Commons, That in no Time to come, any
" Treafon be adjudged otherwife than it was or-
" dained by the Statute, in the Time of his No-
" ble Grandfather King Edw. III.

Now this Statute, I am humbly of Opinion, is

direftly in the Negative, which fays, That for

the future nothing fhall be adjudged Treafon,

otherwife than it was ordained by the aforefaid

Statute of the 25th of Edw. III.

Yet, neverthelefs, this lndiftment is grounded

upon an Aft of Affembly of this Province ; which

is, I am humbly of Opinion, not only contrary,

but direftly repugnant to the aforefaid Statute

(which appeareth to me to limit all new Species

of Treafon to be declared by Parliament, and

not elfewhere) which, if it fhould admit of fuch

a Conftruftion as is now intended, I think I may
modeftly fay, it will introduce Five Hundred feve-

ral new Species of Treafon : So that his Majefty's

good Subjefts of this Province would fall under

much greater Hardfhips than whatever the Peo-

ple of England were fenfible of before the making
of this Aft (which I cannot too often mention)

of the 25th of Edw. III.

If we look further downward, upon the com-
ing in of Edw. VI. which was in the Year 1546,
fundry new Species of Treafon having been again

introduced by Aft of Parliament, it was in the

very Firft Year of his Reign enafted, That no

Offence, made Treafon by any Statute, fhould be

fo deemed and adjudged for the future, but fuch

as were made Treafon by the aforefaid Statute of

25 Edw. III. other than ftich as were by that pre-

fent Statute ordained and declared.

But yet in Queen Mary's Time, in the 1 ft Year

of her Reign, this grand Crime was brought to its

ancient Standard •, and it was then declared in

Parliament, That no Aft or Offence whatfoeverfhould

be deemed 'Treafon or Mifprifion of Treafon, but fuch

as were declared by the Statute 2 5 Edw. III. And
the Subftance of the Preamble is this, That the

State and Safety of the King ftandeth more affuredly

by the Love of his Subjefts, than Fear of his Laws.

So that upon Examination, we find how careful

and cautious the People and Parliament of England

have been in introducing and intreafingof Sangui-

nary Laws, and that thro' the Revolution of many

Ages. And hereby it's very remarkable, what a

great regard has been in all Ages paid to this

venerable Statute of 25 FJw.lW. which with great

Care has been continued down to us to this very

Time, and is now in its full Force. Sir Edward

Coke, treating thereof, tells us, That the Parlia-

ment, in which this Aft was made, for many-

Years after was called, Benediftim Parliamentum,

the Bleffed Parliament.

Kkk if
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If we look but into the Bill of Attainder of Tho-

mas Earl of Strafford, in the Year 1 640 and 4 1

,

even in thofe Times, what regard was paid to

this Statute, which I have fo often mentioned,

wherein it wasprovided,That theJudgment againft

the faid Earl mould never be drawn into Prece-

dent: And the Words are thefe, "Provided,
u That no Judge or Judges, Juftice or Juftices

" whatfoever, fhall adjudge or interpret any Act
* c or Thing to be Treafon, nor hear or determine
" any Treafon in any other Manner, than he or
*' they fhould or ought to have done before the
" making of this Act.

Now, if we do but reflect upon the great Con-

cern and Gare that has been taken thro' all Ages,

by the wife People of England, in preventing the

Judges from interpreting any Act or Thing what-

foever to be Treafon, but fuch only as are enu-

merated in the Statute of Edw. 3.

And at the fame time give our felves leave to

think, how induftrioufly we labour to introduce

an Act of Affembly of this Province, to make, as

I faid before, even Five hundred new and never

heard of Species of Treafon : I fay, if we do but

confider this, 'tis Matter of great Amazement,
and more efpecially in fuch an Age as this, and

in fo happy a Reign, where no Man ever quefti-

oned, or at leaft doubted of the true Enjoyment

of our Laws and Liberties, tho' never fo remote

from the Fountain Head.

I am afraid, I have already trefpaffed upon your

Honours Patience : I (hall therefore conclude

with fome Obfervations upon the Act of Affem-

bly, upon which this Indictment is laid.

Now both the Title, Preamble and Words of

this Act of Affembly, and the Caufe of making
thereof, is very obvious (however the fame may
be now interpreted) which were thefe Two

:

\fi, For the future, to prevent the fetting up

a Power over his Majefty's Subjects in this Pro-

vince, without Authority from the Crown of Eng-

land ; which was found to be of fatal Confequence

in the late unhappy Diforders in this Province.

idly, To exprefs the Love, Loyalty and hearty

Affection of the People to their Majefties King
William and Queen Mary ; and, as far as in them

lay, to recognize them theirSovereignLeigeLord

and Lady. I doubt not but your Honours will fee

Caufe to recommend the fame to the Jury, in de-

livering the Charge : And that no ftrain'd Con-

ftruction of this Act of Affembly can ever affect

the Prifoner, Col. Bayard, or in the leaft blaft his

long-experienc'd Loyalty to the Crown ofEngland,

and in a fpecial manner to his prefent Majefty

King William.

I had almoft forgot to beg Leave of the Court

to apply my felf to theGentlemen of the Jury, to

obviate fome Objections, or rather a vulgar Er-

ror, that ufually hath crept in amongft them upon

Trials, and particularly upon Indictments ; which

is, they do believe,

That if the Matters of Fact alledged in the

Indictment be but proved, they are to have no

regard to Matter of Law : Which I take to be

a very great and dangerous Error in them.

For tho' it be true, and muft be granted, that

Matters of Fact are the moft common and proper

Objects of a Jury's Determination, and Matters of

Law that of the Judges ; yet as Law arifeth out of,

and is interwoven and complicated with Fact, it

cannot but fall under thejury 's Confideration : For,

fhould it be otherwife, if a Perfon fhould be in-
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dieted for doing any common, innocent or law
Act, if it be but cloathed and difguifed in t

Indictment with the Name of Treafon, or for

other high Crime, and proved by Witneffes to

done, then the Jury would lie under a Neceffi
of finding the Prifoner Guilty. No :

Do we not find in moft general Iffues, upon h
Guilty pleaded, as upon Indictments of Trefpaffi

Breach of the Peace, Felony, and even in Cafes
High-Treafon ; yet the Jury do not find the Fa
of the Cafe by it felf, leaving the Law to tl

Court, but find the Party Guilty, or Not Guilty
And this will more evidently appear upon L

dictments of Murder, that the Jury are Judges
well of Matter of Law as of Fact. For is it J
every Day's Practice, where Perfons are indicV
of Murder ; the Jury doth not only find thei

Guilty or Not Guilty, but many times, upon hea
ing and weighing of Circumftances, the JU!

brings in the Prifoner not only Guilty or ,M
Guilty in general, but brings them in either Guil,

of Murder or Manjlaughter, by Mi/adventure
<

Se Defendendo ? &c.
So the Jury being well apprized of the tn

Matter of Fact, of which they are fole Judge
can better apply the Matter of* Law ; for, fay

my Lord Coke, It's by fitly applying Matters ofFa
and Law together, that the Jury brings forth the,

Verditt-, which, I hope, you Gentlemen of tri

Jury will carefully do.

Prifoner. I defire fome of my Evidences may t

called, to give an Account of my Life and Coi

verfation. Which was granted.

Mr. Veafy, Minifter of Trinity Church, bein

fworn, faid, I have been for Six Years perfonall

acquainted with Col. Bayard -, during whic

Time his Life and Converfation recommende

him in theWorld as an Exemplary Chriftian: An;

the frequent Expreflions of his Zeal andAffectic

to his Majefty's Perfon and Government, coi

vinced me, that he was a good Subject.

Prif. Call Capt. John Kipp. "Who being ca
!

led, was abfent.

Call Capt. Tudor.

Tudor fworn, faid, I have known Col Bayai

16 Years, a moderate, civil, good Man, has bet

employed in almoft all Offices of the greater! Tru

in the Government, never difaffected, butftoc;

up for the Proteflant Religion and King William

Prif. To prove that I have upon fundry Erne

gencies, during the late War, advanced of my pi

vate Fortune upon Loan without Intereft, fever

confiderable Sums of Money, for the PrefervauV

of his Majefty's Intereft and Government in Nei

Tork, of which upwards of 200/. Money inSpei

lent, is ftill unpaid ; I defire Mr. Jamifon, w,

was then Clerk of the Council, may be fworn

Jamifon being called, appeared.

Mr. Atwood. Mr. Jamifon has refufed to pur

himfelf of figning thofe Addreffes, and is Par

ceps Criminis, for which Reafon he cannot be

lowed to be an Evidence.

The Evidence being fworn and examined, 1

Sollicitor-General, without anfwering the I

thorities offered by the Prifoner's Council, re

ting to the Treafon, fumm'd up the Eviden

as to Matter of Fact.

Mr. Atwood gave the Charge to the Jury, i

long Difcourfe ; and among other Things infill
!

That the Indictment was not laid upon the j jt

ofi^E. 3.norany Act of Parliament, but u| n

an Act of Affembly of this Province, confirrk*
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1 his Majefty, which had Power to make Acts

if High-Treafon, as well as the Parliaments of

jvland v and that the faid Statute was confined

i\England, becaufeby the fame Statute it is enact-

2, That if any Doubt fhould arife, the fame be

:
journed unto Parliament ; which mufl be un-

itftood of the Parliament of England.

iThat it is High-Treafon, by the Act of Affem-

ty,
by any Manner of Ways, or upon any Pre-

;icewhatfoever, by Force ofArms, or otherwife,

\\ difturb the Peace, Good and Quiet of the Go-

rnment, as it is now eftablifhed •, which he faid

is proved by Overt- Acts laid in the Indictment

;

lich were, by figning of Libels againft the Go-

rnment, and thereby enticing the People to

t off and difown the fame; and chiefly, by the

Idiers figning Complaints againft their chief

Beers ; which tended to Mutiny, and was

eafon by the Common-Law.
That by bringing the Papers to Hutchins's

>ufe, the Prifoner had made himfelf guilty of

that was done there, by the Soldiers and others

ning thofe Papers.

That the Right of petitioning the King was

t in Difpute, but the Manner of doing it made

:riminal.

That it was plain the Addrefs of the Prifoner

i his Three Fellows, was a difowning of the

pfent Authority, and calling off his Majefty's

wernment as it was then eftablifh'd ; for Capt.

j in/an fucceeded the Lord Bellamont (as by the

i immiffion appeared) and not my Lord Cornbury ;

uich was a plain Overt-Act of Treafon, by the

leaning and Words of the Act of Affembly.

That it appeared undeniable, that the Prifon-

t and his Son were always by the Papers, and

t it it was done with a great Number of People

t affront the Government.

That the drawing in Soldiers to fign Petitions,

i Vlutiny and Sedition by the Law ; and drawing

c them in, on falfe Pretences, in hopes of Free-

cm in the City, and fubferibing their Names on

tnk Lifts, is lifting of Soldiers, and may be ap-

{ ed to invite in any Foreign Power : And there-

1 on ftrenuoufly infifted on the Validity of the

1 idence, That the Facts laid in the Indictment

\ re undeniably proved, and that thofe Facts did

a iount to High-Treafon, within the Words and

I waning of this Act ofAffembly ; and that there-

f e the Jury could not do otherwife than bring

i the Prifoner Guilty.

The Conftable being fworn to keep the Jury,

tp Court adjourned till Nine a-Clock at Night :

j id the Jury then not being agreed, the Court

cl adjourn till MondayNvns. a Clock, the 9th of

arch.

On Monday the 9th, the Prifoner was brought

the Bar, and the Jury fent for : They were

ced,If they were agreed in their Verdict ? They
fwered, they were not agreed, but defired fome

irection of the Court. Jacob Goelet appeared as

>reman of the Jury, and read fome Notes ofwhat

faid the Witneffes had fworn : Which were

nied to have been fworn by the Council for the

ifoner, who prayed Mr. Atwood to fatisfy the

ry ofthe Truth of the Evidence.

To this he anfwered^ That he could not do it af-

' the Charge given ; but affirmed, it was no
w Thing (as fome pretended) after Charge gi-

to fatisfy the Jury in fome Matters of
iw •, and told, that he had received Letters from
- Jury, and anfwered them j which Anfwers
Vol. V.
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were only his private Opinion. That if they were
under any Difficulty, whether the Matters of Face

alledged in the Indictment, and which were pro-

ved to them, were Treafon or no, they might find

the Prifoner Guilty ; who had his Advantage in

moving in Arrell of Judgment, and might be re-

lieved as to Matter of Law.
Mr. Emot. This is not fair, to give the Jury a

Handle to find the Prifoner Guilty in Expectati-

on of Relief in Arreft of Judgment-, for they are

Judges both of Law and Fact, as the Cafe is now
circumftanced : If they will enflave themfelves and
their Pofterity, and debar themfelves of all Accefs

to their Prince, they will be worfe than Negroes.

Mr. Atzvood. This is not to be fuffered, to offer

thefe Things to the Jury after they have received

their Charge; therefore be filent. Then pro-

ceeding, he renewed his Charge to the Jury, ag-

gravating the fuppofed Crimes for the Space of
about halt an Hour.

Mr. Emot. I pray your Honour to be heard

one Word. [Which he often repeated, and at Iail was
granted him.) The Facts laid in the Indictment

were not proved, as to the difowning and calling

off the Government, encouraging of Mutiny in

the Soldiers, or difquieting the Peace of the Go-
vernment. Addrefilng the King is the undoubted
Right of the Subject, both by Common-Law and.

Acts of Parliament. If the Subject for Complaints
of Grievances, kt forth by Petition, fhall be at-

tainted of High-Treafon, we are in a worfe

Condition than Slaves.

Mr. Atwood check'd him, and commanded Si-

lence.

Mr. Nicholl. The Act of Parliament to punifh

Governors in the Plantations for oppreffing the

Subject, is rendered ufelefs and of no Effect, if the

Subjects are deprived of this Liberty to complain,

and fet forth their Grievances, by Petition to

their King.

Prifoner. I crave that Jacobus Goelet may read o-

ver his Paper concerning the Evidence given, and

Liberty tocontroultheMiftakes. This was denied.

PriJ. I crave that Col. DePeyJler and Capt. Wal-

ters, who are joined in the Commiffion, will declare

their Opinions fingly, if they have agreed that to

be Treafon which Mr. Atwoodhasi declared to be fo,

either by the Common-Law, or Act ofAffembly,

if the Facts laid in the Indictment fhould be ad-

mitted to be proved, as indeed they are not.

To this he received no Anfwer.

After this the Jury were fent out,, and the Court

adjourned till Three a-Clock in the Afternoon.

At which Time the Commiffioners meeting,

the Prifoner was brought to the Bar -, the Jury

were fent for : And being come, were afked, If

they were agreed of their Verdict ? Which they

anfwered in the Affirmative, and that they found

the Prifoner Guilty.

Council. We pray Time to offer Reafons in

Arrell of Judgment.

Mr. Atwood. Let thefe Reafons be offered To-

morrow Morning.

Court adjourned till Eleven a-Clock next Morning.

March 10th. The Commiffioners met, and the

Prifoner being brought to the Bar, he offered the

following Reafons in Arreft of Judgment, in

thefe Words, viz.

Bayard. That no Overt-Act, alledged in the

Indictment, is prov'd by the Oaths and Tellimo-

nies of Two lawful Witneffes, as by the Statute

of 7 W. 3. is direded

Kkk2 That
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. That if the Overt-Act, as alledged in the In-

dictment, mould be admitted to be fo proved,

yet neither by the Law of England, or by any le-

gal genuine Conilruction of the A£t of AfTembly

of this Country, on which the Indictment is

grounded, any of the faid Overt-Acts can amount

to High-Treafon.

Mr. Atwood. Tho' the Reafons offered by the

Prifoner's Council, are properly and learnedly of-

fered, I could off-hand anfwer and controul them
all ; yet I will not do it •, let them be left with

the Sollicitor-General. And adjourn'd the Court

until Ten a-Clock the next Morning; which ac-

cordingly was done.

March 11. The Commiffioners met, and the

Prifoner brought to the Bar.

Mr. Nichott. It does not appear, that any one

Overt-Aft, alled,ged in the Indictment, has been

prpved by the Oaths of Two lawful WitnefTes,

as by the Statute of 7 W. 3, ought to be done.

Mr. Atwood. The Jury are the fole Judges of the

Evidence ; and if there has been any Omiffipn in

that, it is now help'dby the Verdict.

Mr. Nicholl. 'Tho' 'tis very plain to me, and I

fuppofe to the Court, that what I have affirmed

in this Matter is Truth, yet I fhall not much
infiftupop it, becaufeif theActsthemfelves mould
be admitted to be true, they do not fall under

arty of the Heads or Species of Treafon fo made
by the EngUfh Laws, or by any natural and rea-

fonabje Conftruction of the Act of AfTembly of

this Government ; which being wholly Matter of

Law, I fhall leave to your Honours Confideration.

Mr. Emot. I very well remember, that the Court

was pleafed to tell the Jury, after they had been

together fome Days, and not being agreed upon
the Verdict, That if they were under any Difficulty,

whether the Overt Atls laid in the Indittment , ifpro-

ved, wen treafon \ if they found the Prifoner guilty,

he had his Remedy', by moving the Matter of Law in

Arreft of Judgment.

I therefore humbly offer in Arreft of Judgment,
That if the Overt- Afts laid in the Indictment

were admitted to be proved, yet in Point of Law
they cannot amount to High-Treafon, Within the

Meaning of the Act of AfTembly upon which the

Indictment was laid.

For I take it, tha,t all Acts of Parliament, and
confequen^ly Acts of AfTembly, are to be under-

ftood and taken by reafonable Conftruttion, to be

gathered and collected out of the Words of the

Aft only, and that according to the natural,

grammatical, plain and legal Senfe thereof, with-

out any forced Interpretation.

Then if fo this Act of AfTembly, both by
tfye Title, Preamble, and the enacting Part

thereof, plainly demonftrates the Meaning of the

Law-makers, and what was thereby defigned for

the future to prevent. The Title of this Act is

in thefe Words : An Aftfor the quieting and fettling

the Diforders that have lately happened within this

Province\ and for eftabUfhing andfecuring their Ma-
jefty's prefent Government againft, the like Diforders

for the future. Now what thefe Diforders were,
we have great caufe to remember •, and they are

very well known, to this Court to have been occa-

fioned by Lome Perfons fetting up an Arbitrary
Power over the King's Subjects without Autho-
rity from the Crown of England, as appears from
the Preamble of the faid Act, Part whereof is in

thefe Words: And whereas: the late and inconfide-

rate Vioiatim<of the Good and Quiet of'this Province
,

3

by the fetting up a Power over their Majefties Sui

jeffs, without Authorityfrom the Crown of Enplane
hath vitiated and debauched the Minds of many pe(

pie, &c. For the Prevention whereofin Time to conn

be it enabled, &c. That whatfoever Perfon or Per

fons fhall by any manner of Ways, or upon an
Pretence whatfoever, endeavour, by Force of Arm.
or otherwife, to diflurb the Peace, Good and 9uu
of this their Majefties Government, as it is not

eftablified, fhall be deemed and efteemed as Rebels an

Traitors, &c.
From hence it plainly appears, that the Intentio;

of the Law- makers was only to declare fuch Perfo

or Perfons Rebels and Traytors, as fhould forth

future fet up a Power over his Majefty's Subject

in this Province, without Authority from th

Crown of England ; which undoubtedly is Trea
fon within the Statute of 25 E. 3.

But it can never be understood (without offerin;

the greateftViolence to thereafonabieConftruftioi

of the faid Act of AfTembly, and the plain Lten
tion of the Makers thereof) to be conitrued ti

extend to the figning the AddrefTes mentioned ii

the Indictment, which is the only Thing the Pri

foner is pofitively charged withal ; for all the re(

are only prefumptive, conftructive, and accumula

tive Crimes, drawn from thence.

But, fays Mr. Sollicitor, the Words of this Ac)

AfTembly are in Generals ; That ifany Perfonsfhal
endeavour, by Force of Arms, or otherwife, todiftur,

the Peace, Good and £>uiet of the Government, fhallh

deemed and efteemed Rebels and Traitors.

Now from the Word \Otherwife~\ Mr. Sollicito,

would fain infinuate, that the Prifoner is within tin

Meaning of the Act of AfTembly Avery fine Ex

planation ! For by fuch a Conftructiqn as this, ever'

Breach of the Peace, fudden Quarrel, or fmailBat

tery, fhall be deemed Treafon. I fhall not furthe

add upon this Head, but only offer my humbl-

Opinion, That here, in the Plantation^ weareno

capable in our AfTembhes to make ana declare an;

new Species of Treafon, but fuch as are compre
;

hended in the Statute of 25 E. 3. or fonuj othe

fubfequent Statute.

Tho' what already has been offered, Ihopewil

be fufficient to flay and arreft Judgment, yet

have feveral other Things in behalf of the Prifone

(by your Honours Permiffion) to move in And
of Judgment, and which are no? mentioned in th

Reafons which were afligned inWriting ; and Ipra;

Liberty to offer them Ore Tenus.

Mr.Atwood. Mr.Emot, you have Liberty grant

ed you : Go on.

Mr. Emot. I thank your Honour. And theRea,

fons that I fhall now further affign, why Judgmen

ought not to pafs againft the Prifoner, according

to the Verdict of the Jury, are thefe Three

:

ift. That Andries Marfloalk, one of the Petty

Jury, is an Alien^ and of foreign Birth, born I

Zealand* and came over into this Province in. tlv

Year 1684 ; and that Jacobus Goelet, the Forema;

of the Jury, is alfo an Alien, and hash lately fen

to Em'iand, for to procure a Denization,

idly. That the Vifne, or Venire, in thePrecep

to fummon the Petty Jury, under the Hanus

the Commiffioners, is wrong awarded, or ra?k

not awarded at all.

2dly, That the faid Precept is not recyrned b;

the Sheriff, or any Endorfement thereupon,, am

figned by him, againft the known Laws of Eng

land, and more particularly the Statute of u M&
Cap. V. called, The Statute ef York.

Mr,JA«w
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Mr. Atwood in a long Speech laid, What the

Sollicitor has ofler'd, is furficient to over-rule the

Realbns exhibited in Arreft ofJudgment \ for 'tis

evidently proved, that the Priibner has difturbed

pg Peace, Good and Quiet of the Government,

as it is now eftablifhed ; viz.

ji. By enticing the People to fign fcandalous

Libels againfl: the Government, at the Coffee-

Houfe, and at his own Houfe, by the Oath of

Peter Odyre, telling him, it was for the Good of

the Country ; and his bringing them to Alderman
Hutchins's, makes him equally guilty to the Sol-

diers figning Complaints againfl their chief Offi-

cers, thereby enticing them for Mutiny ; which

Soldiers are part of the Seven thoufand Men
raifed by Act of Parliament for the Defence of

the Kingdom ; which is High-Treafon by the

Common-Law, as weli as by Act of Affembly.

zdly. By the Prifoner's difowning the Affembly

to be lawful.

$dly. By charging the Lieut. Governor to be

brib'd to pafs their Acts ofAffembly.
ifthly. By charging the Government to be in

the Hands of hot and ignorant Men.

Stbly. By the Addrefs to the Lieut, Governor,

difowning and calling off the prefent Authority,

declaring the Lord Cornbury to fucceed the late

Earl of Bellamont in the Government.

I hope the Prifoner by this Time is convine'd of

lis Crime, as well as that Clergy-man who fpoke

b much in his Vindication ; and that the Prifoner

vill now be duly penitent, and make a true Con-

effion of if.

Col. Bayard. May itpleafe your Honour, lever

borr'd that heinous and abominable Crime of

rligh-Treafon, as much as Death it felf. I call

jod and my own Confcience to witnefs,That lam
,s innocent of it as the Child unborn : I never

poke to any of the Soldiers to make any Com-
Jaint, or fign any Addreffes, or other Paper

whatfoever. I own I was prefent at the Cofiee-

-Joufe, at the figning of an Addrefs to the King,

nother to the Parliament, and another to the

..ord Cornbury ; and I own the Two firfl contai-

ed fome Complaints of Grievances we fuppofed

i> lie under, and the latter a Congratulation.

I had the belt Council I could get for fo doing,

od that it was the Subjects Right to Petition the

ing, by the Act of the Firfl of W- & M. and I

nnk the Subjects fhould be worfe than Slaves,

they fhall be arraigned for High-Treafon for

)mplaining to their Prince.

I mult further beg leave to fay, Your Honour
ras much miflaken in fumming up jufl now what
le Witneffes had fworn •, and the Jury (by that

'aper the Foreman read in Court) had likewife a
rrong Notion of it -, which I defired then I might
antroul ; but your Honour over-ruled, as not to

e allowed after the Charge was given. It was
at proved by any of the Witneffes, that the Peace
f the Government had been difturbed ; none of
m faid I had enticed any .Perfon whatfoever to fign

le Addreffes ; nor that I was prefent at the Soldiers

gning at Hutchins's,, much lefs that I enticed them
> Mutiny. I knew nothing of their figning ; I was
)i at the Houfe all that Time. Mr. Solicitor had
Irs. Hutchins fworn, who faid the fame. None of
m fay, that in the faid Addrefs the Affembly was
tiled Unlawful, but only, that the Speaker was
\ Alien •, nor that the Lkut.Governor was bribed,

it tempted ; nor that the Government was in

ie Hands of hot and ignorant Men, but that hot
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and ignorant Men were put in Offices ; and that
thereby the Government was like to be rendred
Cheap and Vile. And as for the Addrefs to the
Lieuc.Governor, it was only faid, JVe had received

Advicefrom England, that the Lord Cornbury was
to fucceed the Earl of Bellamont as our Governor -,

which by no Colour can beconflrued to be a calling

off, or difowning of, the prefentAuthority. And tho'

all had been proved, as it is not,what your Honour,
as above, has been pleafed to fay, I humbly conceive
it cannot amount to a Mifdemeanor, and much lefs

to that heinous Crime of High-Treafon.

Mr.Atwood. The Right of Petitioning the King
is not in Difpute, but the Manner of doing it

makes it Criminal; neither does that Liberty ex-
tend to the Parliament.

Mr. Emot. I humbly move, that we may have
Liberty to offer other Reafons Ore Tenus. {Which
the Court granted.)

Mr. Atwood. Adjourn the Court till Friday
Morning, the 1 3 th Inflant. (Adjourned accordingly.)

On the 1 2th in the Morning, the Prifoner

wrote a Letter to Col. Be Peyfter •, fome of the

Contents whereof were by Mr. Atwood retorted

upon the Prifoner in open Court, at the Time he
paffed Sentence againfl him -, for which Reafon
the Prifoner has permitted it to be publifhed

;

and it is as followeth :

Col. De Peyfler ; Sir,

' Y Take leave to acquaint you, That tho' it

X * has pleafed God to fuffer your felf, and
c fome of your Relations to be the likely chief In-
4
flruments of the total Deftruction both of my

' felf and all my Family and Paflerity ; that yet,
fc notwithstanding I have that Peace with my felf

* (and lean but only thank God for his all-fufEcient

* Grace in flrengthning me in it) that I am re-

' conciled to all Mankind whatfoever, and that I

' hope one of my laft Prayers will be, That God,
' out of his infinite Mercy, will gracioufiy pardon
4
all thofe who have had a Hand to cut me off.

' Sir, Believe me, as you may give Credit to the

' Words of a dying Man (fince I find the Jobb is

' to be done, and that it is now pad your Power
' to flop the Current) that I fhall alfo die with
* a clear and good Confcience, and as free of that

' horrid Crime laid to my Charge, as the Child
;

yet unborn. And therefore hope God's merci-
' ful Hand, who has never left nor forfaken me,
:
will continue to fupport me to the very laft,

' and that I may look Death in the Face,, as a
' good Chrillian ought to do-, humbly fubmicting
' my All to his moft Wife, mofl Jufi, and moft
' Merciful Difpenfations : For I am fenfible there
'• is no more than one Death for me, and that, in

' all Probability, confidering my Age, it might

have been very foon, tho' this Tribulation had
' not befallen me. I fhall only add, That I hope
; in God's Mercy for the Pardon of all my mani-
; fold Sins and Tranfgreffions, thro' the only Merits

of my Saviour Jefus Chrifl ; and that when I

:

fhall be no more, he will continue his Grace to

: my dear Wife, and my Poflerity. And, lalcly,

: That my Blood, which is. llruck at; (by yopr

Brother's own Expreffions to my felf, and your
; Brother-in-Law's to others, both not long fince)

* may be the, laft to be fpilt on Account of our
; difmal and unhappy Divifions; tho' I fear out

of my Afhes fuch further Calamities may arife

;

to this poor bleeding Province, that Poflerity will

\ have Caufe long to lament : For it is not to be
* expected
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4 expected, that all the Plots, Contrivances and Iri-

4 trigues ufed in this Matter (many of which I

* affure you are already difcovered) will have their
4 Exit with my felf : It had been more pardon-
4 able to have ftabb'd me in my Sleep, or with
4
Joab's Hand, under a Pretence of Friendfhip,

* than to do it with Ahab, under a Colour and
* Cloak of Juftice ; and of the Two, I leave others
4 to confider, if this latter exceeds not the former-,

' fince it's not to be fuppos'd, that Abab's was fo
4 much out of Malice -, but the Vineyard being
4 denied him on his offering the Worth of it in
4 Money, occafioned the Innocent to be arraigned
' and (lain for a pretended Crime of Blafphemy and
4 High-Treafon.

* Sir, Thefe above Lines are the Sincerity of
4 my Thoughts this Morning ; affuring you, that
4
I never had a Thought before late laft Night to

4 write to your felf one Word about this Subject,
* fo altogether unknown to all Mankind whatfo-
4 ever, nor don't intend them any further 5 where-
4 fore I defire you'll make fuch Ufe of them, for
4 your own Confideration, as God may direct

* you. I am. Sir,

Tour humble Servant,

N. BAYARD.

March 13. The Court being met according to

Adjournment, the Prifoner being brought up,
moved, That forafmuch as Mr. Nicholl was out of
Town, by reafon of the Indifpofition of hisFami-
ly, another Council might beafligned in his ftead.

Which was granted, and the Court adjourned till

Monday the 16th Inftant, at Nine a-Clock.

March 16. Before the fitting of the Court, the

Prifoner fent a Petition to Mr. Atwood, and the

reft of the Commiffioners; viz.

To the Honourable William Atwood, Efq;
Abraham De Peyfler, Efq-, and Robert
Walters, Efq; Judges of this Special Court.

"the Humble Petition of Nicholas Bayard, fheweth,

* 'T^HAT your Petitioner being altogether

X ' unacquainted what is practicable and al-
4 lowable in Law to be offered in Arreft of Judg-
4 ment ; yet fince your Petitioner's Life, and all
4 what is near and dear unto him is concerned,
4 he humbly craves Leave (befides the Reafons
4 already offer'd by your Petitioner's Council in
4 Arreft of Judgment) to Jay before your Ho-
4 nours, and to pray your Honours favourable
4 Confideration thereupon.

4
Firft, That the Verdift of the Grand-Inqueft

4 was not fufficiently found by any Twelve of
4 that Inqueft, as in his former Petition is fet
4 forth.

4 Secondly, That the Petty-Jury (in a manner
1 forc'd upon your Petitioner) were all of them
4 Parties concerned againft your Petitioner in the
4 very Matter he was tried for, on Account of
4 the unhappy Divifions within this Province ; all

4 of'emextream ignorant of the Englijh Language,
4
to that degree, that fcarcely one of them is able

* to fay the Lord's Prayer in the Englijh Tongue,
4 and much lefs to comprehend the Matters of
4 Law, and what has been offered in behalf of
* your Petitioner at his Trial.

4 Thirdly, That all what has been fworn againft
4 your Petitioner, was, Firft, That the Petitioner's
l
- Name was feen to the Addrefs to the Lord

Cornbury, but that they knew .pot whether it was
his Hand-Writing. Secondly, That the Peti-

tioner had been prefent at the Coffee- Houfe, and
at his own Houfe, when the Addreffes to the

King, another to the Parliament, and another to

the Lord Cornbury, were figned by feveral of the

Freeholders, Freemen, and Inhabitants of this

City ; but that he had defired none of them to

fign the fame. Thirdly, That the Petitioner had
brought fome Papers, fuppofed to be the faid Ad-
dreffes, to the Houfe of Alderman Hutchins.

Fourthly,That theAddreffes to theLord Cornbury

contain'd only a Congratulation at his fafe Arri-

val, and a hearty Defire, that with it all our Divi-

fions might be healed, and that the very Name
of Party and Faction might vanifh, and be extin-

guifh'd ; and that in the two former, or in one

of them, either to the King or Parliament, fome
Complaints were made of Grievances, without

remembring the Particulars : Only Mr. Clows

fwore,That to his belt Remembrance,in both,or

in one, of the Addreffes to the King or the Parlia-

ment, mention was made, That fome of the hot-

tefi and ignoranteft of the People were put in Of-

fices : That the Speaker of the Affembly was

challenged to be an Alien : That the faid Affem-

bly had given a Gift to the Lieutenant- Governor,

to tempt him to pafs their Acts, and another to

the Judge ; and that thereby his Majefty's Go-

vernment was like to be render'd Vile and Cheap

in the Eyes of the People : And fwore further,

That in none of them any Reflections were made
(as he conceived) to the Prejudice of the Lieut.

Governor ; and that in none ofthem, the Words
Unlawful or Oppreffwn were mentioned.
4
Fourthly, That all the reft of the Evidences

fwore nothing, againft your Petitioner, but that

they had figned the Addreffes at Alderman

Hutcbins's -, that two or three of the Soldiers had

a Glafs of Wine given them, but not for figning,

it being Chriftmas-T ime •, and that fome of them

expected to be made Free of the City, but not of

the Garrifon.

' May it pleafe your Honours, Your Petitioner

finds, by the Notes himfelf has taken at his

Trial, that nothing more has been fworn againft

him : Whereupon the Jury, being ignorant Peo-

ple, found him guilty, becaufe fome Part of the

Indictment was proved, as to the figning of the

faid Addreffes, and what the Contents of them

were, only by the Oath of one Witnefs.
1

Tour Petitioner therefore humbly prays, That your

Honours will be pleafed to take the Premijfes

into your ferious Confideration, Whether by the

Laws of England, or this Province, it can

amount to the Crime of High-Treafon, what bat

been fworn againft him, as above exprejfed? And

if not, that your Honours willfavourably order

an Arreft of Judgment for the Reafons above-

mentioned, &c. and what has been already

offered toyour Honour by the Petitioner's Council.

And as in Duty bound, &c.

N. BAYARD.
The Court being met, the Prifoner was brought

to the Bar, and the Petition laft mentioned read.

Mr. Atwood. Mr. Emqt, we are ready to hear

the Arguments you have to offer, for the laft three

Reafons you have affigned in Arreft of Judgment.

Mr. Emot. I am ready ; ift, Andries Marjkalk,

one of the Petty -Jury, is an Alien ; we have two

Evidences to prove the fame. And
Mf. Atwood.
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Mr. Ativood. We cannot admit you any fuch

Proof-, fortho' this-might have been agoodExcep-

tion for Caufe before he or they had been fwOrn,

but now it's too late ; therefore go on to the next.

Mr. Emot. This feems very hard ; for we ought

to have been tried by theKing's lawful LiegePeople,

and we apprehend thefe are not fuch ; but we came

not to the Knowledge of this till after the Trial.

Mr. Atwood. Pray, Mr. Emot, delay the Court

no lono-er ; but proceed to the feeond Reafon

afligned.

Mr. Emot. The 2d Reafon is,* That the Vifne, or

Venue, in the Precept to fummon the Petty-jury, is

wrong awarded, or rather not awarded at all. Our

happy Conftitution of Government is, That all

Trials of this Nature muft be by the Verdid of

Twelve Men, and that, as near as may be, of the

Neighbourhood where theFact arifeth, or is alledg'd

to arife in the Indictment. Yet, neverthelefs, Che

Precept to fummon the Jury, we find is directed to

the Sheriff, to return Eighty Men of his Bailiwick-,

whereas he is Sheriff as well of the County of

New-York, as of the City j and at the fame time,

the Matters of Faft alledged in the Indictment are

faid to be committed in the Dock, and Eaftward of

this City. So that this is a Mif-Trial, upon which

no Judgment can be given : And of this we have a

multitude of Authorities in our Books : And firft,

in Arundel's Cafe, Coke's Rep. Part 6. fol. 1 4. b. It

was for the Murder of one Parker ; and the Cafe

was thus : The Murder was alledged to be done at

the City of JVeftminfter, in a certain Street there,

called King-jlreet, in the Parifti of St. Margaret's.

For the Trial of the Iffue a Jury was return'd, De
mcinitate Gvitatis Weftm. Arundel being found

guilty, moves in Arreft of Judgment; affigningfor

Caufe, That thejury ought to have been out of the

Parifh of St. Margaret's, and not in general out of

the Neighbourhood of the City of Weftminfter ;

and it was adjudged a Mif-Trial, and the Verdict.

was fet afide : And this I find was done upon a

Special Confult of the Judges at Serjeants-Inn.

So that we fee how cautious the Laws of Eng-

land are, and the Judges thereof, that all Trials of

this Nature fhall follow the Venue, and that the

jury fhall befummoned from the Neighbourhood

where the Fact, arifeth. And the Reafon thereof is

grounded upon this Suppofition and Preemption,

That the Neighbourhood are the beft and moft

proper Judges of Matters of Fact. ; for indeed it's

the Rule in the Law, That Vicinus facia vicini

prefumitur fcire.

But let me obferve to your Honours, That our

Cafe at the Bar is much more uncertain, as to the

awarding of the Venire facias, or Precept to fum-

mon the Jury ; for the Fad is alledged to be done

at the Dock, and Eaftward of this City, and Iffue

joined thereupon : Yet the Precept is directed to

the Sheriff, to fummon the Jury of his Bailiwick,

which, as I faid before, contains both the City and

County of New-Tork, and without mentioning any

Neighbourhood, and therefore may come out of

the County, as well as from the City •, and there-

fore of Neceffity muft be efteemed a Mif-Trial.

To this it may be objected by fuch as are igno-

rant of our Laws, That notwithftanding the Jury
•was fummonedfrom the Neighbourhood of the City of

New-York, and not from the County, for that they

know the Perfons to be fuch. But this not appearing

to be fo upon Record, avails nothing ; for the Rule
of the Law is, What appears not, is not: Exijlen-

tihus &? non apparentibus eadem eft ratio.

439
Grook's Rep. In London, the Parifh and Ward is

mentioned; and therefore it was adjudged, That it

was not good to alledge any thing done generally
in London ; but it muft be laid to be done in fome
Parifh, from which a Venue may be awarded.

In Crook's Jac. p. ^gg. Tycos againft Weficome.
In this Cafe, a Venirefac' was awarded from T. and
not de Viceneto de T. Refolved to be ill, and not

amendable : Yet in this Precept the Vifne is not fo

much as of a Ward of the City of New-Tork, nor
of any other Neighbourhood whatfoever, but in

general from his Bailiwick. So that I humbly
pray, that for this Reafon the Jury's Verdict may
be fet afide, this being a Mif-Trial, upon which
no Judgment can be entered : And fhall proceed
to the %hizd Reafon affigned.

3. That the Precept to fummon the Jury is not

returned by the Sheriff, or any Endorfement there-

upon, and figned by him, againft the known Laws
oi England, and more particularly the Stat, of 12

Edw. II. c. 5. This Statute enjoins, That the

Sheriff fhall put his Name to every Return made
by him, fo that the Court may know of whom
they took fuch Return, if need be : And I fhall

endeavour to prove, from fundry adjudged Cafes

fince the making of this Statute, that this Precept

to fummons the Jury not being endorfed by the

Sheriff, the Trial is ill, and not amendable.

The Cafe of Holdfworth againft Sir Stephen Proc-

tor, in Crook's Rep. Part 2. p. 188. Sir Stephen

ProElor moved in Arreft ofJudgment, for that the

Name of the Sheriff was not endorfed upon the

Writ of Diftringas with Nifiprius ; and it was ruled,

That the Trial was ill, and not amendable by any
the Statutes of Jeofails: For, fays the Judges, it's

all one with the Cafe of a Venire facias, where the

Name of the Sheriff is not thereto ; which hath

been frequently over-ruled, as being no Return,

nor helped by any Statute of Jeofails. For the Sta-

tute of 1 8 Eliz. as I fhall fhew hereafter, from ad-

judged Cafes, and from the beft Authorities in

Law, doth only help imperfect and infufficient

Returns, and that only in Cafes Civil, between.

Party and Party ; but here is no Return at all.

In Rowland's Cafe, in Lord Coke's Rep. Book 5.

£.41. in Ejectment upon a Verdict for the Plain-

tiff, the Defendant moved in Arreft of Judgment

;

for the Venirefacias was not returned or endorfed by

the Sheriff, tho' the Poftea made mention that the

Jury was returned per Mandatum Jujiiciorum : Yet

in this Cafe it was ruled, That that would not

help it ; for the Judges faid, That where there is

no Return, it cannot be help'd by the Statute of

1 8 Eliz. or any other of the Statutes of Jeofails ;

for that Statute only helps imperfect and infuffi-

cient Returns, and fuch as want Form, and not

fuch as are not return'd at all.

Again, in Sir Arthur Blackmore's Cafe, in Coke's

8thRep.fol. 156. in this Cafe it was adjudg'd, That

theStatuteof 18 Eliz. doth not help a Trial, where

no Return is made upon the Writ of Venire fac' ;

as was formerly, fay they, adjudged in Rowland's

Cafe before-cited. And our Books are full of Au-

thorities of this Nature, but fhall not give you

the Trouble to mention any more.

Mr.Sollicitor. Mv.Emot, thefeAuthorities, which

you have here cited, it's true, are grounded upon

the Statute which you have mentioned of 1 2 Ed. II.

but this Statute has only relation to Writs ; and in

this Cafe the Sheriff fummoned the jury, not by

Virtue of a Writ, but a Precept under the Hands
of the Commiffioners ; which differs the Cafe.

Mr,
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Mr. Emot. Mr. Sollicitor, then you fay, that the

Cafe at the Bar is not within the Words of this

Statute of 12 Edw. II. for that this is a Precept to

fummon the Jury, and not a Writ, and fo confe-

quently the Sheriff not obliged -to fignand return

the fame. A very wife Diitinction !.

However, I fhall endeavour to fhew, that this

Precept is within the Reafoh and Equity of the

Statute, and that the fame ought to be returned

and figned by -the Sheriff. In order thereto, I

fhall put this Court in mind, how Statutes have

from Time to Time been taken by Equity in di-

vers Manners ; that thofe Things which are alike

in Reafon* are alike in Law ; and that where an

Act of Parliament hath been made to remedy
fome Mifchiefs, that the fame hath been extend-

ed to other Things, in like- Degree, and that

even in Penal Laws. As for Example

:

Stat, of Glouceft. c. 5. By this Statute, an Action

of Wafte is given againft one who holds for Years

;

yet by the Equity of this Statute, a Man fhall

have an Action againft him who holds but for

half an Year, notwithftanding the Act be Penal.

JVeftm. 2. c. 3. This. Statute gives an Action

of cut in Fita, after the Coverture diffolved by
Death : Yet if the Coverture be diffolved by
Divorce, the Wife fhall have, by the Equity of

this Statute, a Writ of cui ante Divortium.

And laftly, the Stat. 25 Edw. 3. de proditio-

nibus. This Statute exprefly fays, That no Cafe

fhall be taken by Equity, unlels it be adjudged

in Parliament ; and yet by the Equity of the

Words of that Statute, which are, If the Servant

kill the Mafter, it is taken, If the Maid kill the

Miflrefs, that this is Petit-Treafon.

So that from hence I am humbly of Opinion,

That we are fairly within the Equity of the Stat.

12 Edw. 2. Befides, a Writ and Precept in this

Cafe are only fynonymous Terms, and fignify

one and the fame Thing.

Thefe Reafons were over- ruled.

And the Court ordered the Sheriff to make a

Return upon the Precept to fummon the Jury, con-

form to the above Stat. 12 Edw. 2. which the Court

faid they had Power to do, and to help that De-
fect.

Mr. Emot. I find your Honour has over-ruled all

the Reafons that we have offered in Arreft ofJudg-

ment, in Behalf of the Prifoner Col. Bayard, why
Judgment ought not to pafs againft him, according

to the Verdict of the Jury •, but have not as yet ob-

ferved, that either Col. Z)' Peyfter or Captain Wal-

ters have given their Opinion to all, or any of the

Reafons we have offered. I humbly therefore

pray, that we may have their Opinion, fo that we
may know by what Hands we fall.

Mr. Atwood. Mr. Emot, you which have been
affigned Council for the Prifoner, have hitherto, in
all the Courfe of the Trial, carried yourfelves hke
Men of your own Profeffion ; you miift not now
therefore begin to menace the Court. You fhall have
the Opinion of the reft of the Commiffioners.
WhereuponMr.^/wW turning himfelfto them,

and whifpering them, they feverally did declare'
That they were of Opinion with Juftice Atwood,.
in that the Reafons offered were not fufficient to
arreft the Judgment.

Mr. Atwood. Col. Bayard, have you any thing
to fay, why Sentence fhould not pafs againft you?

Prifoner. I have nothing more to offer, than
what my Council have offered, and what is con-
tained in my laft Petition.

Mr. Atwood. I am forry to find you fo impeni-
tent ofyour Crime, which is fo heinous and abomi-
nable in the Sight of God and Man. You have
lately made Reflections upon the Proceedings of
this Court againft you, as if it had been a Defiga
to do the Job ; comparing your Cafe to that of
Naboth's Vineyard : But I hope God will open
your Eyes, that you may be convinced, and re-

pent of the Crime.

Then he pronounced Sentence in thefe Words:

It is confidered by the Court here, that you be car-

ried to the Place from whence you came \ that from
thence you be drawn upon a Hurdle to the Place of
Execution ; that there you be hanged by the Neck ;

and being alive you be cut down upon the Earth,
and that your Bowels be taken out of your Belly, and
your Privy-Members be cut off, andyou being alive,

they be burnt before your Face ; and that your Head
be cut off, and that your Body be divided into Four
Quarters ; and that your Head and Quarters be

placed where our Lord the King fhall affign. And
the Lord have Mercy upon your Soul.

Prifoner. I defire to know, whether I may
have leave to anfwer to your Honour's Speech

made before Sentence.

Mr. Atwood. No.
Prifoner. Then God's Will be done.

The Prifoner was remanded.

Alderman Hutchins of New-Tork was Tried,

Convicted and Condemned of High-Treafon, for

the fame Facts with which Col. Bayard was

charg'd, and had the fame Ufage both before, in,

and after his Trial.

CLXXIII.
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CLXXIIL 7/^ Tr/W <?f William Fuller at the Guild-

Hal 1 of London, for a Cheat and Impoftor, May 20.

1702. 1 Ann.

Proclamation was made for all Perfons concerned

to attend.

HEN the Gentlemen that were of

the Jury were Sworn.

Peter White,

Ab. Burnet,

John Cooper,

Edw. Pinfold,

James Dod,

Boden,

AElon,

Proclor,

S. Stone,

Troughton,

Jo. Watfon,

Ban. Carpenter.

The Queen againft William Fuller, upon an Infor-

mation for Libels.

Mr. Montague. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, The Information fets

forth " That the Defendant being an Im-

" poftor, and a common Lyar, and a Perfon ofan

"
ill Name and Reputation, falfly, malicioufly,

" wickedly and feditioufly contriving, practifing,

" and intending the late King William and hisSub-

" jects, falfly and unlawfully to delude and deceive,

" and Difcords between the faid late King and

" the Peers, and the Noblemen of this Kingdom,
" and the great Officers and Minifters intrutted by

" the faid late King, in Bufinefs relating to theGo-

" vernment of this Kingdom of'England, and other

« Subjecls of the faid Kingdom, to move, excite,

" and ftir up ; and alfo to bring the Noblemen and

• Peers, and the great Officers and Minifters afore-

" faid, and other faithful Subjects, into Hatred and

" Contempt with the faid late King ; and to get

" and obtain feveral great Sums of Money fraudu-

" lently and deceitfully from the faid late King ;

" He, the faid William Fuller, the firft Day of Ja-

" nuary laft at London, &c. (to perfect and bring to

" effect his faid wicked Practices and Intentions,

*' and of and concerning a Correfpondency between

" divers Officers and Subjects of the faid late King
" and the late King James, while he refided at

" St.Germains in France, falfly pretended to be had,

" and of divers Sums of Money by the faid late

" King James diftributed amongft the Subjects of

" the late King William, falfly pretended to be fent

" here into England ;) did falfly, wickedly, rriali-

" cioufly, and fcandalonfly write and print, and

" caufe to be printed, a falfe, fcandalous, andde-

" famatory Libel, entituled, a Original Letters of

" the late King's (meaning the late King James)

V and others, to his greateft Friends in England,

" with the Depofitions of Thomas Jones and Tho-
" mas Widdrington, Efqrs; proving the Corrupti-

** on lately pratlifed to ruin this Nation. In which

" falfe, feigned, and fcandalous Libel, among other

" Things, are contained as follows : [ift Page.]

Thomas Jones, Efq; depofeth, That he being at St.

Germains, the Court of the late King James in

France, in January, 1692, the faid late King being

in his Clofet, fent for this Deponent, and there

commanded the faid Deponent to begin hisjourney

for England, in Company with Colonel Tho. Dalla-

val, and Mr. George Hayes ; and the faid late King
did then, and there deliver to this Deponent feveral

Letters and Papers, to divers Noblemen and others

in England, to whom this Deponent had feveral

times before and fince brought Letters from the late

King and his Queen, and pretended Secretaries of

State, delivered according to Order. This Deponent
further faith, by the Oath he hath taken, That the

late King James, at the time aforefaid, in his Clo-

fet at St. Germains, did deliver to this Deponent a

Paper, being an Order for this Deponent to receive

Six Thoufand Pounds ; which Sum this Deponent
was to pay to feveral Perfons in Places in Truft

then in England, to engage them more firmly toen-

deavour the invalidating the Evidence of William

Fuller (who, as the faid late King expreffed, had
been by him, his Queen, and chief Servants, in-

trufted and employed in their moft fecret and weigh-

ty Concerns, for a confiderable time after the late

King and Queen's coming to France). [P. 7.] And
this Deponent faith, He informed Mr. Fuller that

Dallaval and Hayes were come toTown,and lodged

at an Apothecary's in Holborn^ which Houfe Hayes

formerly lodged at ; but that Dallaval not being

well, they could not come to him -, therefore this

Deponent faid toF//&r,thattheydefiredhimtocome

to them ; but he urged his Condition rendred him
unfit, begging of the Deponent, to intreat them
not to fail to attend the Houfe of Commons at the

time appointed. All which this Deponent imparted

the fame Day to Col. Dallaval and Mr. Hayes, and

with them went the fame Evening to three Gentle-

men that were then Members of Parliament ; and

this Deponent had a Letter from one of thofe three

Gentlemen, (that was aMember of Parliament) di-

rected to one of the Secretaries to the then Secre-

tary of State, which this Deponent was to carry to

him the next Morning ; which accordingly he did

by Seven of the Clock. And this Deponent faitfv

He paid the faid Under-Secretary 5ooGuineas. And
this Deponent faith, That when he left the Secreta-

ry, he went directly to the Sun-Tavern in King-ftreet

Weftminfter, where he found the three Members
with Dallaval and Hayes, and an eminent Banker of

the City of London : Then this Deponent defired

the Banker to give his Bill to pay each of thofe

three Gentlemen that had been Members, 1000
Pounds payable on Sight ; which being done, the

faid Banker delivered alfo to one of them his Bill

for 1500 /. to be paid on Demand, for the Ufe of

a confiderable Perfon, whofe Station would not per-

mit him to be prefent. And this Deponent faith,

Vo L. V.

Sec State Trials, Vol. 8. p. 7
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by the Oath he has taken, That the feveral Sums of

Money beforementioned,with feveral leffer Parcels,

were fo difpofed of by him, according to the late

King'sefpecial Directions. And this Deponent faith,

He has now by him the Receipts of each Perfon for

the refpective Bills and Moneys he difpofed of.with

the true Copies of his Original Bills, delivered to

him by the late King's own Hand. This Deponent

faith, He delivered to the late King a Letter he

had for him, from the three Gentlemen that were

Members, and alfo feveral others he brought from

England. And forafmuch as this Deponent faith,

As he hath formerly been employed to bringLetters,

and Bills, and Orders, from the late King James

and the FrenchKmg and their Minifters •, this Depo-

nent faith, That he has kept a Journal of the fame,

and is ready to lay it before either or both Houfes

of Parliament when required. And this Deponent

faith alfo, by the Oath he hath taken, That he can

nn.
" and againft the Peace of the faid late King, his
" Crown and Dignity.

Me pleaded Not Guilty, and Ifuejoined thereupon.

The Cafe. " The Defendant Fuller is fo noto-
" rious a Cheat, and his Practices fo publickly
" known to all Men, that there need not much to
" be faid here to aggravate his Offences ; for in the
" Year 169 1, he was cenfured by the Houfe of
" Commons, profecuted, convicted and punifhed
" for thofe very Crimes he now ftands to be tried ;

" and notwithftanding that Sentence and Punifh-
" ment, he ftill perfifts in his villainous Practices
" and Defigns.

" About two Years fince, he applied himfelf to
" the chief Minifters at Court, and infinuated what:
" Difcoveries he could make relating to the Cheat

of the Birth of the pretended Prince of Wales,

produce his original Orders, that he received from " and of great Sums of Money received by feveral

the late King's, and the French King's own Hands, " Perfons of Quality here, from the late King
for the diftributing more than One Hundred Four- " James and the French King, and of feveral Cor-

fcore Thoufand Pounds Sterling for their Ufe,_to " refpondences had between them, and the great
" Officers of State here in England j but not meet-
" ing with that Encouragement he expected, he
" then undertakes to write and publifh the two
" fcandalous Libels mentioned in the Information,
" and caufed great Numbers of them to be printed
" and fold about the Town ; and then petitions

" the Houfe of Peers to be heard, to make out the
" Truth of what he wrote and publifhed. The
" Houfe of Peers, by his Importunity, appointed
" a Day for him to produce thofe Perfons he men-
" tioned, to make good his Accufationsand Charge,
" which he undertook to do ; but failing from
" time to time, their Lordfhips ordered him to be
" committed, and profecuted for an Impoftor ; but.

" the Defendant being an harden'd Rogue, was na
" way humbled at this Order, but immediately
" thereon applies himfelf by Letters to the Speaker
*-* of the Houfe of Commons, alledging the fame
" Matters, as he had done before to the Houfe of
" Lords. The Houfe of Commons ordered him
" to be brought to their Bar, where he only de-
" fired Ten Days Time to produce thofe Perfons
" mention'd in his Libels ; and that Houfe, (u>
" leave him no Excufe) granted him a Fortnight

;

" but having trifled with the Houfe of Commons,
" as he had done before with the Houfe of Lords,
*' they voted him an incorrigible Rogue, and or-

" dered him to be profecuted. What the Reafons
" were for this unparallel'd Impudence, whether
" for the fake of Gain, or Malice to thofe Gentle-
" men he hints at in his Libels, are yet Secrets.

*Mr. Att. G^.MyLord, the Charge
*Sir Edward, has been very fully opened, and I need
Nortbey. not fay much # j-jjs Crime is his pub-

lifhing thefe two Books (mention'd in

the Information.,) He has been fome Time fetting

up for an Evidence, pretending todifcover a fecrec

Correfpondence between the late King James, and

feveral Perfons here in England. He made an Offer

of fome fuch Difcovery about Ten Years ago, and

he then applied himfelf to the Houfe of Commons,
and they gave him Time to produce hisWknefles -,

but after all, he could produce none, and the Houfe

ordered him to be profecuted as a Cheat and Im-
poftor •, and he was profecuted accordingly, con-

victed—, and fet in the Pillory. Now fome Time
laftWinter, he did apply himfelf to fome of the late

King's Minifters, and pretended he would produce

Thomas Jones, and Tho. Witheringlon, to make con-

fiderable

Perfons that v/ere in Places ofTruft. And this De-

ponent fiith, He can produce the Receipt of each

Perfon to whom the Money was paid, and alfo the

Perfons from whom this Deponent received the faid

Sum or Sums by the Order aforefaid.

Tho. Jones.

(2d Book.) " The Information further fets forth,

*-' That the Defendant, the Day and Year aforefaid,

*' (to perfect and bring to effect his furthermoft

" wicked Practices and Intentions againft divers

*' Officers, and other Subjects of the late King
" William, upon a feigned and pretended Corre-
*' fpondence between them and the late Kmgjames,
" whilft he refided in France, and of feveral Sums
* { of Money fent by the faid King James out of
" France into England, to be distributed amongft
*' the Subjects of the late King William) another

" moft falfe and fcandalous Libel [Title Page~\

" entkuled, Twenty Six Depofitions of Perfons of
" Quality and Worth) falfly, wickedly, and moft
" deceitfully, did write, print, and caufe to be
" printed ; in which faid falfe and fcandalous Libel,

" amongft other Things, are contained, viz. [5th
" Page.]" Mr. Jones has alfo made Oath, That he

faid 5000 /. more, by the late King's Order, to feve-

ral Perfons in Places of Truft, that they might com-

pleat my Ruin, and invalidate me for ever. Nor is

this all ; for thefame Mr. Jones will prove, by unde-

niable Witnefs and Demonftration, that he has diftri-

buted more than One Hundred Fourfcore Thoufand

Pounds in Eight Tears laft paft, by the French King's

Ordert to Perfons in publick Truft in this Kingdom.

W. Fuller.

.

" And the faid Defendant Fuller afterwards, the

" faid Day, &c. falfly, unlawfully, and wickedly
" did publifh, utter, and for Truth affirm, the
*' faid feveral falfe and fcandalous Libels, without
** any lawful Authority. Whereas, in Truth, the

" laid Thomas Jones did not depofe upon his Oath,
" as is contained in the faid falfe and fcandalous Li-
" bel ; but that the faid fcandalous Libels were and
" are falfe and feigned, and altogether contrary to

*-* Truth, to the great Scandal and Abufe of the

V late King William, and his great Officers and
*' Minifters, and other the faithful Subjects of the

" faid late King, to the evil Example of others,
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fiderable Difcoveries. They heard him, but he

could never produce thefe Men before them. And
afterwards having no Encouragement from them,

he took on him to publifh thefe two Books, men-

tion'd in the Information, whereof he (lands nowac-

cufed. And after he was before the Parliament, he

firft applied himfclftotheHoufe ofLords, and they

heard what he had to fay, and gave him Time to

produce his Witneffes •, but he could not do it, and

thereupon the Lords were pleafed to direct thisPro-

fecution. Then he applied himfelf to the Houfe of

Commons, and they gave him Time likewife to

produce his \V itneffes ; but he could produce none •,

whereupon they voted him a Cheat, a falfe Accu-

fer, and an incorrigible Rogue. My Lord, thefe

Books were published with a very malicious Defign,

and no doubt, he had other People, who do not

now appear, to fupport him in it •, and I doubt not

but he would have fet up Witneffes to have fworn

whatever he would have them, if he had met with

any Encouragement. He has the Impudence to put

in the Frontifpiece of his Books, Publijhedby Com-

mand ; buc being afked in the Houfe of Peers, by

whole Command ? He faid, it was by his own
Command. And he has publifh'd in the Books,

that he would produce Witneffes to prove the di-

ftributing of an Hundred and eighty thoufand

Pounds to Perfons in Places of Truft, and to pro-

duce Receipts for the fame, and he had an Oppor-
nity now of doing it. We will prove the Charge

upon him.

+ Sir>6» t Mr. Soil. Gen. My Lord, the Mat-
Hawles. ter of the Information has been fully

opened ; but we are to confider the ill Confequen-

ces of it. This is a new Practice for a Man to

publifh Things of this Nature, and not be able

to prove any thing : But he pretends to fet up a

fecond Witnefs to make out what he has faid ; that

is, Jones, as if Jones were to relieve him. Now if

that were true, it would be a great Thing to corro-

borate what he did fay ; but he has never pro-

duced this Jones, but only has printed fomething that

he calls Jones's. If it were only what depended on

his private Knowledge, the Cafe were otherwife •,

but when he pretends to bring Jones to prove it,

and does not produce him, he makes himfelf guil-

ty of the Scandal ; and it is very neceffary that

this Man fhould be brought to Puuifhment. I will

not trouble your Lordfhip further, but call our

Witneffes.

Mr. Serj. Darnel. The Matter has been opened

fo fully, that there is no need for me to fay any

thing ; we will now call our Witneffes.

Mr. Att. Gen. My Lord, we will prove that

Fuller carried this Book to the Prefs, and not Mr.
Jones, therefore we may well prefume it was his

own.

Mr. Corners. Pie could never produce Jones,

but he could frame Depofitions for him.

Then Fuller'* Book was produced.

Mr. Serj. Darnel. Call Mr. Buck [who appear-

ed, and was fworn]. Mr. Buck, Who caufed that

Book to be publifhed ?

Mr. Buck. Mr. Fuller.

Mr. Serj. Darnel. How do you know that ?

Mr. Buck. He brought it to me in Manufcript,

and he faid he took thefe Depofitions out of the Se-

cretaries- Office.

Mr. Serj. Darnel. But what did he defire you
to do ?
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Mr. Bnck. He defired me to print it : And he

faid, Becaufe it was not done fooner, it had done
the King Ten thoufand Pounds Damage.

Mr. Comers. Did he make any Alteration in

them afterwards ?

Mr. Buck. No, only alter'd the Miflakes of the

Prefs.

Mr. Alt. Gen. Was that Book printed by his

Order ?

Mr. Buck. Yes.

W. Fuller. My Lord, I will not give thefe Gen-
tlemen the Trouble to prove it ; I own it was writ

by me.

Mr. Alt. Gen. Do you own the other Book
too? Mr. Buck, look on that Book [then the other

Book was fhewn him]. By whofe Order was that

printed ?

Mr. Buck. By Mr. Fuller's Order.

Mr. Fuller. My Lord, if it be the Book I pub-

lifh'd, I will own it. [Then it was fhewn him.]

Yes, my Lord, it was printed by my Order.

L. C. J. Holt. Read the Title.

Clerk. Original Lettersfrom the late King James,

&c. Publijhed by Command.

L. C. J. Holt. By whofe Command was it pub-

lifh'd ?

Mr. Att. Gen. By Fuller's.

L. C. J. Holt. His Order is a Command, ic

feems.

Then fome Paragraphs were read.

Mr. Att. Gen. If Mr. Fuller will produce this

Jones, to make good what he fays, he will do a

great Piece of Service ; otherwife, he deferves to

be feverely cenfured.

L. C. J. Holt. Read the other Part.

Then the Clerk read the Title.

William Fuller. Pray read the whole Title.

L. C. J. Holt. He is in Love with it.

Clerk. [Reads the Title] Twenty fix Depofitions

of Perfons of Quality and Worth, with Letters of

the late Queen, Father Corker, and Mrs. Mary
Grey, &c. Publifh'd by Command.

Mr. Att. Gen. Read the reft.

Clerk. Mr. Fuller'5 Anfwer to the chief Objections

made againft him, &c. — Mr. Jones made Oath,

that he has paid 5000 /. more to feveral Perfons by

the late King's Order, that he might compleat my
Ruin, and invalidate my Evidence for ever, Sec.

Mr. Att. Gen. My Lord, we have proved his

publifhing of thefe Books. We will now hear what

he can fay for himfelf.

W. Fuller. My Lord, I humbly beg you will

hear what I have to fay.

L. C. J. Holt. Yes, yes, Have you any Coun-

cil ?

W. Fuller. No my Lord, I have none ; I have

no Money to procure Council. I have put my
Thoughts in Writing, and I beg leave to read it.

L. C. J. Holt. But you muft fpeak.to the Pur-

pofe. What do you fay concerning the publifhing

thefe Books ?

W. Fuller. That is what I have to offer.

L. C. J. Holt. But can you make it appear

that they are true ?

W. Fuller. My Lord, I hope I fhall.

L. C. J. Holt. Have you any Witneffes ?

W. Fuller. I have none here at prefent. But if

yojr Lordfhip will pleafe to hear the Terms upon

L 1 1 2 which
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which the Witneffes would have come in, I can

produce them : If your Lordfhip will grant your

Warrant for Jones, I will forfeit my Life if he ap-

pear not.

L. C. J. Holt. You might have had Sulpcends

for your Witneffes againft this Day.

W. Fuller. My Lord, I did endeavour it ; but

I had not Money to bear their Charges.

L. C. J. Holt. You made the fame Excufe be-

fore the Houfe of Lords and Commons.
W. Fuller. If it can be made appear that I had

any Affiftance from the Houfe of Lords, or the

Houfe of Commons, I own I am in the wrong.

L. C. J. Holt. What Affiftance would you have

had from them ? Or what would you have from

me ?

W. Fuller. The Houfe of Lords fummoned me
before them •, and I defired

—

L. C. J. Holt. If you take on you to write fuch

Things as you are charged with, it lies upon you

to prove it at your Peril.

Mr. Alt. Gen. My Lord, he did appeal to the

Lords : and they gave him from Time to Time
to produce his Witneffes, and he could not do it.

L. C. J. Holt. If you have any Witneffes, I

will hear them ; but to hear you make a Speech,

it is to no Purpofe.

W. Fuller. My Lord, I hope you will believe it

to be to the Purpofe, if you pleafe to hear me.

Mr. Comers. What fignifies your Belief ?

IV. Fuller. Why am 1 not to be believ'd ?

L. C. J. Holt. What ? Becaufe you have flood

in the Pillory for an Impoftor heretofore.

Mr. Serf. Darnel. The whole Nation do not be-

lieve you ; for the Lords and Commons did not,

who reprefent the whole Nation.

W. Fuller. The Lords did not think fit to put

it to the Trial. Thefe Gentlemen charge me to

have abufed feveral Perfons : I would be glad to

know who thefe Perfons are.

Mr. Alt. Gen. I cannot tell who they are ; your

Book promifes to make that appear.

W. Fuller. If a Man of an ill Character abufe

the Nation, I hope I fhall not fuffer for that.

L. C. J. Holt. How came you to write thefe

Books, that are not true ?

W. Fuller. My Lord, I believe they are all true.

Mr. Alt. Gen. Produce the Original Affidavits

made by Jones, which you caufed to be printed.

Mr. Serj. Darnel. Produce the Receipts for

the Money, which you fay you have i and then you
will do fomething.

W. Fuller. Do I fay it ?

Mr. Serj. Darnel. Yes, if that Print be yours.

W. Fuller. I wonder a Man of your Gravity .

fhould affert fuch an Untruth in the Court.

ruin me. There have been a great many Books
lately printed, to prove the Legitimacy of the Prince
of Wales, and none of them taken notice of.

L. C. J. Holt. You charge a great many Per-

fons with correfponding v/ith France, and cannot
prove it.

W. Fuller. I charge none, my Lord.

L. C. J. Holt. You charge all that are intimated

in the Books. The fame Mr. Jones will prove by
undeniable Demonftration, that he diftributed more
than 1 80000 /. by the French King's Order to fe-

veral Perfons employed under the Government.
Now thefe Perfons are fcandalized ; for you pro-

duce no Proofof what you charge them with : And
you fay, I had the Original of this from Mr. Jones,

&c. Where are they ?

W. Fuller. If your Lordfhip will pleafe to grant
me your Warrant, I will produce them.

L. C. J. Holt. If you take on you to make good
thefe Things, you cannot in Juftice require my
Warrant to fetch in others to prove what you fay ;

you muft prove it.

W. Fuller. By his own Confeffion, he has been
guilty of High-Treafon ; and therefore will not

appear without a Warrant. -

L. C. J. Holt. You cannot pretend to have a

Right to any Warrant.

W. Fuller. If your Lordfhip pleafe to give me
Leave to fay fomething in my Defence

—

L. C. J. Holt. Yes, if it be to any Purpofe.

W. Fuller. I am unacquainted with the Laws,
and have not

—

L. C. J. Holt. What is that to the Purpofe ;

You are not to make Libels, nor traduce Mini-
fters of State. What have you to fay to that ?

W. Fuller, When I had printed this Book, I was
fummoned before the Lords ; and after that was
committed to the Fleet. My Friends were all cal-

led before the Lords ; and by my Lord Jeffreys

and other Lords, there were fuch Queftions afked,

as I believe were never afked before

—

L. C. J. Holt. This is not to be endured ;

do but aggravate your Crime.

W. Fuller. This is not what I would offer.

L. C. J. Holt. If you can offer any Matter to

prove what you have writ, let us hear it.

W. Fuller. Mr. Jones has confefs'd himfelfguil-

ty of High-Treafon, and therefore cannot appear.

L. C. J. Holt. Where is he ? Where did he

make this Confeffion ?

W. Fuller. In the Country.

L. C. J. Holt. Before whom ?

W. Fuller. I do not know that ; I was not with

him when he did it.

L. C. J. Holt. Where is the Man ?

W. Fuller. If your Lordfhip will pleafe to give

you

L. C. J. Holt. If you have any Witneffes, pro- me your Warrant, I will produce him
duce them.

W. Fuller. My Lord, I prefume you cannot

but remember, that in Crone's Cafe I behaved my
felf honourably, and was owned to have done the

Nation good Service.

L. C. J. Holt. That was formerly, and fignifies

nothing to what you do now.

W. Fuller. I ventur'd feveral times into France,

and back again : Shew me a Man that ever did fo

befides ?

Mr. Ait. Gen. If you had made out the Dif-

covery you pretended to make, 1 fhould have

commended you.

W. Fuller. After I had made that Difcovery,

che Court at St. Germains did what they could to

L. C. J. Holt. Shall I make a Bargain with

you ? Why have you not produe'd him all this

while, before the Houfe of Lords, and the Houfe
of Commons ?

W. Fuller. Mr. Attorney did fay I appealed to

the Lords. I was called before them ; I made no

Application to them, but was called by the Order

of the Houfe.

Mr. Att. Gen. But you was there.

W. Fuller. I was there ; and there were Three

Letters read of mine in the Houfe, and I defire

they may be read here.

L. C. J. Holt. What is that to the Purpofe ?

Can you produce your Witneffes ?

W. Fuller. Mr. Jones is now in Hampfhire.

l. c: J.
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L. C. J. Holt. Have you not had Time enough

to procure him ?

W. Fuller. My Lord, I cannot force him. I was

with the Secretary of State, and told him, Jones

will not come in voluntarily •, if the Lords will

grant a Warrant, he may be brought. I ofFer'd

this to the Houfe of Commons too, but it was

not granted. I could not force him.

Mr. Serj. Daniel. The Secretary of State fent

one or two for him.

W. Fuller. He fent no body.

L. C. J. Holt. Gentlemen of the Jury, you hear

what the Purpofe of this Information is, and you
hear how it is proved •, and you hear the Witnefs
fay, He brought thefe two fcandalous Books to

the Prefs, and that he corrected them ; and he
owns, he was the Publifher of them : And if you
believe he did fo, you are to find him Guilty.

The yury brought him in Guiltyt without going

from the Bar.

CLXXIV. The Tryah of Colonel Richard Kirkby, Captain

John Constable, Captain Cooper Wade, Captain

Samuel Vincent, and Captain Christopher Fogg, at

a Court-Martial in Jamaica, for Offences againfl the Ar-
ticles of War, O&ob. 8, 9, 10, 12. 1702. 1 Ann.

T a Court-Martial held on Board her

Majefty's Ship the Bredah, in Port-

Royal Harbour in Jamaica in Ame-
rica, the 8th, 9th, 10th and 12th,

Days of October, 1 702. Prefent,

The Honourable William Whiflon, Efq; Rear-

Admiral of Her Majefty's Ships for the Weft-

India Squadron, Prefident,

Samuel Vincent,

yohn Hartnoll,

Chriflopher Fogg,

John Smith,

John Redman,
George Walton,

William Rujfel,

Barrow Harris,

Hercules Mitchell,

Philip Boyce,

Charles Smith.

Arnold Browne, Efqj Judge-Advocate.

Who being all duly fworn, purfuant to the Act
of Parliament, proceeded to the Trial ofJohn Ar-

Q^ thur, Gunner of the Defiance, on a Com-
plaint exhibited by Francis Knighton,

Third Lieutenant of the Defiance, and George Sof-

ter, Gunner of for hiding and con-

cealing Forty three Barrels ofPowder in the Wadd-
Room, and covering them with Wadds and Coins,

&c. when a Survey of Her Majefty's Stores of"

Ammunition after an Engagement was ordered ;

and denying to the Surveyors, that there was any
more Powder on Board, than was in the Powder-
Room and Gun-Room, viz. One Hundred ;

which, upon a fecond Survey, were difcovered.

It was proved alfo, That he had Two Keys to the

Powder-Room •, and that having loft or miflaid

his own, he, without making any Application to

the Commanding Officer then on Board, who kept

the other Key, prevailed with William Baker, Car-

penter of the faid Ship, to break open the Door.

In Mitigation of his Offence, he alledged, That
examining into the Powder-Room, he found Three
Barrels that had received wet, which caufed his re-

moval of the Forty Three Barrels ; but had little

to fay for his concealing them from the Surveyors.

Whereupon the Court adjudged, That the faid Of-

fence falling under the 33d Article of War, the

faid John Arthur mould be carried from Ship to

Ship in a Boat with a Halter about his Neck, the

Provoft-Marfhal declaring his Crimes ; and all

his Pay, as Gunner, to be mulct'd and forfeited

to the Cheft at Chatham ; and be render'd unca-

pable of ferving Her Majefty in any other Em-
ployment.

COlonel Richard Kirkby, Comman*
der of the Defiance, was tried be- ' '

9i

fore the aforefaid Court, (except Captain Samuel

Vincent, and Captain Chriflopher Fogg, who ap-

peared as Wimerles for the Queen,) on a Com-
plaint exhibited by the Judge-Advocate on the Be-

halfof Her Majefty, of Cowardice, Neglect ofDu-
ty, Breach of Orders, and other Crimes commit-

ted by him at a Fight at Sea, commenced the 19th

of Augufl, 1702, off St. Martha, in the Latitude

of Ten Degrees North, near the main Land of

America, between the Honourable John Benbowt

Efq; Vice-Admiral of the Blue Squadron of Her
Majefty's Fleet, and Admiral and Commander in

Chief, &c. on Board Her Majefty's Ship Bredah*

Chriflopher Fogg, Commander, and Six other of

Her Majefty's Ships, viz. the Defiance, Richard

Kirkby Commander ; the Falmouth, Samuel Vin*

cent Commander ; Windfor, John Conflable, Com-
mander •, Greenwich, Cooper Wade, Commander

;

Ruby, George Walton, Commander ; and the Pen-

dennis, Thomas Hudfon, Commander : And Mon-
fieur Du Caflfe with Four French Ships of War :

Which continued until the 24th of Augufl inclufive.

The WitnefFes that were fworn in Behalf of the

Queen ; viz.

The Honourable John Benbow, Efq; Admiral

2 Captains.

8 Lieutenants.

5 Maflers.

5 Inferior Officers.

Who depofed, That the faid Colonel Richard

Kirkby, the Van in the Line of Battle, the 19th of

Augufts



446 174* We-
Trya/s of Col Richard Kirkbv, &c. 1 Ann,

Augujl, about Three in the Afternoon, the Signal of

Battle being out, the Admiral was forc'd to fend his

Boat on Board of Kirkby, and command his making
more Sail, and get a-breafb of the Enemy's Van,

for that he was refolved to fight them. About Four

the Fight began ; but the faid Kirkby did not fire

above Three Broadfides, then luffed up out of the

Line, and out of Gunfhot, leaving the Admiral en-

gaged with Two French Ships till dark, and the

faid Kirkby receiving no Damage : That his Be-

haviour caufed great Fear of his Defertion. At
Night the faid Kirkby fell a-ftern, leaving the Ad-
miral to purfue the Enemy.

That the 20th, at Day-light, the Admiral and

Ruby were within Shot of all the Enemy's Ships ;

but Colonel Kirkby was near Three or Four Miles a-

ftern. The Admiral then made a new Line of Bat-

tle, and took the Van himfelf, and fent to each

Ship, with a Command to the faid Kirkby to keep

his Line and Station ; which he promifed to do, but

did not ; keeping Two or Three Miles a-ftern, tho'

the Signal for Battle was out all Night. The French

making a running Fight, the Admiral and Ruby

plied the Enemy with their Chafe-Guns till Night.

That the 21ft Day, at Light, the Admiral was on

the Quarter of the Second Ship of the Enemy's
Rear, and the Ruby on the Board-fide,

very near, who plied him warmly, and met the

fame Return ; by which he was fo much difabled,

tho' the Admiral came in to his Affiftance, that he

was forc'd to be towed off: And this prevented the

Admiral's Defign of cutting off the Enemy's ftern-

moft Ship. This Action lalted Two Hours ; dur-

ing which Time the faid Kirkby lay a Broadfide of

the Sternmoft Ship; as did alfo the Wind/or, John

Conftable Commander. The Admiral then com-
manded the hid Kirkby to ply hisBroadfides on him.

But this having no Effect, the fecond Time he com-
manded the fame •, but he fir'd not a Gun : Nay,
his own Boatfwain and Seamen repeated the Admi-
ral's Command to him -, but were feverely us'd,

and threaten'd that he would run his Sword thro'

the Boatfwain. And had the faid Kirkby done his

Duty, and Captain Conftable his, they muft have

taken or deftroyed the faid French Ships. The Ad-
miral, tho' he receiv'd much Damage in his Sails,

Rigging, Yards, 6?<r. yet continued the Chafe all

Night. That the 22d in the Morning at Day-light,

the Greenwich was Three Leagues a-ftern •, and the

Defiance, Colonel Kirkby, with the reft of the Snips,

Three or Four Miles, the Falmouth excepted,

whofe Station was in the Rear: That the faid

Captain Samuel Vincent, feeing the Behaviour of

the faid Kirkby, and the reft, came up with the

Admiral, and fent his Lieutenant on Board, de-

firing Leave to affift him, which was accepted :

The faid Kirkby never coming up-, and by his Ex-
ample the reft did the fame, as if they had a Defign

to iacrifice the Admiral and Falmouth to the Ene-

my, or defert. The Enemy were now about a

Mile and an half a-head, Handing into the Shore

with a fmall Breeze at W. fetched within Sambey,

the Admiral firing at the Sternmoft till Night, and

continued the Purfuit ; and a Flemifh Ship that

was in Monfieur Du.Caffe's Company, on Board of

which was all the French and Spanifl) new Gover-

nors and other Officers, made her Efcape. That
the 23d, in the Morning, at Day-light, the Ene-
my bore North-JVeft, diftant about Four or Five

Miles, the Admiral and Falmouth purfuing •, but

the faid Colonel Kirkby, with the reft of the Ships,

being Three or Four Miles a-ftern •, (the/ there

was not a Ship but, before and after the Battle, fail-

ed better than the Admiral.) About Seven in the

Evening, it having been fome time calm, a Gale

of Wind fprung up, the Admiral and Falmouth

were about Two Miles from the Enemy -, and at

Eight, the laid Kirkby and his feparate Squadron
was fair up with the Admiral : And this Day the

Admiral fent away the difabled Ruby, George IVal-

ton Commander, to Port-Royal; and under his Con-
voy the Anna Galley, retaken from the French.

That the 24th, in the Morning, about Two of
the Clock, the Admiral came up with the Stern-

moft of the Enemy within Call, and the Falmouth

pretty near ; but the faid Colonel Kirkby, with the

reft of the Ships, according to Cuftom, were Three
or Four Miles a-ftern. The Admiral and Falmouth

engaged the faid Ship •, and at Three the Admiral

was wounded, his Right Leg being broke, but com-
manded the Fight to be vigoroufly maintained ;

and at Day-light the Enemy's Ship appeared like a

Wreck, her Mizen-Maft fhot by the Board, her

Main-yard in Three or Four Pieces, her Foretop-

fail-yard the fame, her Stays Jtnd Rigging all fhot

to Pieces. Soon after Day, the laid Kirkby, with

the reft of the Ships, being to Windward of the faid

difabled Ship, he the faid Kirkby, with the reft of

his feparate Squadron, fired about Twelve Guns at

the faid Ship •, and fearing a Tmart Return from

her, he lower'd his Mizen-Yard, his Topfails on

the Caps, fet his Spritfail, Spritfail Topfail, and

Foretopfail Stayfail, and having waired his Ship,

fet his Sail, and run away before the Wind from

the poor difabled Ship, the reft following his faid

Example ; tho' they had but Eight Men kill'd on

Board them all (except the Admiral). The other

Three French Men of War were at this Time of

Action about Four Miles diftant from their maim-

ed Ship ; whereupon the Enemy feeing the Cow-
ardice of the faid Colonel Kirkby, and the reft of

the Englijh Ships, in a Squale bore down upon the

Admiral, who lay clofe by the difabled Ship ; and

having got in their Spritfail Yard, gave him all

their Fire ; and running between him and the dif-

abled Ship, remann'd her and took her in. The Ad-
miral's Rigging being very much fhatter'd, was

oblig'd to lie and refit till Ten a-Clock, and then

continued the Purfuit ; and the reft of the Fleet fol-

lowing in the greateft Diforder imaginable, the

Admiral commanded Capt. Fogg to ftand a-breaft

of the Enemies Van, and then to attack him, and

having then a fine fteady Gale, the like not hap-

pening during the whole Engagement ; and fur-

ther ordered that he fhould fend to all the Captains

to keep the Line of Battle, and behave themfelves

like Englijhmen ; and this MefTage was fent by

Captain Wade then on Board the Bredah. That the

faid Colonel Kirkby on the Receipt of this Mef-

fage, and feeing the Admiral's Refolution to en-

gage, came on Board him, v/ho then lay wound-

ed in a Cradle ; and without common Refpect of

enquiring after his Health, he the faid Kirkby ex-

preffed thefe Words following, 'That he wonder'd

that the Admiral floould offer to engage the French

again, it being not neceffary, fafe, tior convenient,

having had Six Days Trial of their Strength ; and

then magnified that of the French, and leffened

that of the Englijh. But the Admiral being fur-

prized at his Speech, faid it was but one Man's

Opinion, and that he would have the reft of the

Captains ; and accordingly ordered the Signal to

be made for all the Captains to come on Board j

and at this Time the Admiral and the reft of the

Ships
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Ships were to Windward, and within Shot of the

Enemy, and had the faireft Opportunity that in

fix Days prefented, to chafe, engage, and deftroy

the Enemy.
That the faid Colonel Kirkby had endeavoured

to poiibn the reft of the Captains ; forming a Wri-

ting under his own Hand, which was cowardly

and erroneous : The Subftance of which was, Not
to engage the Enemy any more. He the faid Co-

lonel Kirkby brought it to the Admiral, who re-

proved him for it, faying it would be the Ruin of

all- : Upon which he the faid Colonel Kirkby went

away, but writ another in the following Words.

At a Confultation held on board her Majefty's Ship Bre-

dah, the 24th of Auguft, 1702. off of Cartha-

gena, on the main Continent 0/America.

It is the Opinion of us whofe Names are under-

written.

1. Of the great Want of Men in Number,
Quality, and the Weakneffes of thofe they have.

2. The general Want of Ammunition of moft

forts.

3. Each Ship's Mafts,Yards, Sails and Rigging,

being all in a great Meafure difabled.

4. The Winds are fo fmall and variable, that

the Ships can't be governed by any Strength : Each
Ship

5. Having experienced the Enemy in Six Days
Battle, following the Squadron confiding of Five

Men of War and a Firefhip, under the Command
of Monfieur Du Caffe ; their Equipage confiding in

Guns from 60 to 80, and having a great Number
of Seamen and Soldiers on Board for the Service of

Spain.

For which Reafons above-mentioned, we think

it not fit to engage the Enemy at this Time, but to

keep them Company this Night, and obferve their

Motion ; and if a fair Opportunity fhall happen of

Wind and Weather, once more to try our Strength

with them.

Richard Kirkby, Samuel Vincent, John
Confiable, Chriftopher Fogg, Cooper

Wade, and Thomas Hudfon.

That during the Six Days Engagement, he never

encouraged his Men ; but by his own Example of

dodging behind the Mizen-Maft, and falling down
upon the Deck on theNoife of Shot, and denying

them the Provifions of the Ship, the faid Men were
under great Difcouragement. That he amended
the Mafter of the Ship's Journal of the Tranfactions

of the Fight, according to his own Inclination.

All which being proved aforefaid :

ThefaidColonel RichardKirkby denied the whole,

excepting the pretended written Confultation :

Which being fhewn to him, he own'd his own
Hand and Name too. He brought feveral of his

Men to give an Account of his Behaviour during

the Fight ; but their Teftimonies were infignificant

;

and his Behaviour to the Court and Witneffes

moft unbecoming a Gentleman. And being par-

ticularly afk'd by the Court, why he did not fire

at the Enemies Sternmoft Ship, which lay point-

blank with him the 21ft of Auguft ? He replied,

Beeaufe they did not fire at him, for that they had
a Refpect for him : Which Words upon feveral

Occafions, during the Trial, he repeated Three
feveral Times.

447
Where, upon due Confideration of the Premifes,

of great Advantages the Engliftj had in Numbei,
being Seven to Four, of Guns 122 more than '.he

other ; with his Acts and Behaviour as aforefaid, and
more particularly his ill-timed Paper or Confulta-

tion as afore- recited, which obliged the Admiral
for the Prefervation of her Majefty's Fleet, to give

over the Chafe and Fight, to the irreparable Dif
honour of the Queen, her Crown and Dignity, and
come to Port-Royal, Jamaica : For which Reafons

the Court was of Opinion, That he fell under the

nth, 12th, 14th, and 20th Articles of War ; and
adjudged accordingly, That he be fhot to Death :

But further decreed, That the Execution of Col.

Kirkby be deferred till Her Majefty's Pleafure be

known therein ; but be continued a clofe Prifoner

till that Time.

CAptain John Conftable, Commander of the

Windfor, was Tried before the aforefaid Court,

on a Complaint exhibited by theJudge Advocate on
the Behalf of the Queen, for Breach of Orders,

Neglect of Duty, and other ill Practices commit-
ted during a Fight commenced the 19th of Auguft,

1702, as aforefaid. {Refer to Colonel Kirkby'*

'Trial.)

The Witneffes fworn on the Behalf of the Queen
were,

2 Captains,

7 Lieutenants,

5 Mafters,
2 Other Officers.

Ihe Honourable John Benbow, Efqy

Admiral.

17 Witneffes.

Who depofed, That Captain John Conftable

never kept his firft nor fecond Line of Battle, but

acted in all Things as Colonel Kirkby had done.

That the Admiral had fired Two Guns to command
him into the fecond Line of Battle. That he did

fet more fail in order to come into the Line, and

his Station ; but upon Colonel Kirkby's calling to

him to keep his Line, he accordingly did. That
the Admiral fent his Lieutenant Landgridge to com-
mand him the faid Conftable to keep his Line of

Battle within half a Cables Length of the Ship be-

fore him, which was twice verbally delivered. And
that he figned the Paper, Confultation, as is in

Colonel Kirkby's Trial aforefaid ; tending to the

Hindrance and Differvice of Her Majefty, csV. and

was drunk during the Fight, &c.

All which being fully proved as aforefaid ; the

faid Captain John Conftable, denied his Breach of

Orders, or Neglect of Duty ; but owned the fign-

ing the Paper, or Confultation prepared by Colo-

nel Kirkby, and did it at his Requeft, and for

that he had received Damage in his Mafts and

Rigging ; and own'd no other Article to be true,

but that he had fign'd to. He called feveral Witnef-

fes to his Behaviour during the Fight ; who all

declared he kept the Quarter- Deck during the

Engagement, and encouraged his Men to fight ;

and that fometimes he gave them Drams of Rum
j

and that Verbal Meffage delivered by Lieutenant

Landgridge, was delivered him in fome Heat and

Paffion, and was underftood to be, to keep the

Line within half a Cable's Length, and to follow

Kirkby, which he did. That he fo underftood it

him-
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himfelf, and feveral of his Men : He prayed the fell under the nth, 12th

Mercy of the Court, and fo concluded, l£c.

Where upon due Confideration of the Premifes,

the Court were of Opinion, that the faid John

Conftable, Captain, fell under the 12th, 14th, and

20th Articles of War ; and adjudged the faid

Captain John Conftable to be immediately cafhier'd,

and render'd incapable of ferving Her Majefty, and

be imprifoned during Her Majefty's Pleafure, and

fent home to England a Prifoner in the firft Ship

the Admiral fhall think fit ; and be confined a

Prifoner till then.

V. i Ann.
14th and 20th Articles

of War ; and accordingly adjudged the faid

Cooper Wade to be mot to Death : But it was far-

ther declared by the Court, That the Execution of

the faid Cooper Wade be deferred till Her Majefty's

Pleafure be known therein, but be continued a

clofe Prifoner till that Time.

Otlober 12.
CAptain Samuel Vincent, Com-

mander of the Falmouth, and

OB. 12. C( Aptain Cooper Wade, Comman-
der of the Greenwich, was

Tried before the aforefaid Court -, on a Complaint

Capt. Chriftopher Fogg, Commander of the Bredah,

were tried before the aforefaid Court, on a Com-
plaint exhibited by the Judge-Advocate, for high

Crimes and Mifdemeanors, and ill Practices in time

of Admiral Benbow's Fight with Monfieur Du
Cap as aforefaid, in figning a Paper called a Cow-

exhibited by the Judge Advocate, on the Behalf of fultation and Opinion held on Board the Bredah,

the Queen, of high Crimes and Mifdemeanors, of

Cowardice, Breach of Orders, and Neglect of Du-
ty, and other ill Practices, committed during a

Fight, commenc'd the 19th of Auguft, 1702, as

aforefaid. {Refer to that Part of Colonel Kirkby 'j

Trial.)

The Witneffes fworn on Behalf of the Queen.

Jhe Honourable John Benbow, Efa; Admiral,

9 Lieutenants,

3 Mafters,

3 Inferior Officers.

16 Witneffes.

Who depofed, That during the Six Days En-

gagement, he never kept the Line of Battle, fired

all his Shot in vain, not reaching half way to the

Enemy ; That he was often told the fame by his

Lieutenants and otherOfficers ; but notwithftanding,

he commanded them to fire, faying they muft do fo,

or the Admiral would not believe they fought if

they did not continue the Fire. That during the

whole Fight the Admiral was engaged in, the faid

Capt. Wade received but one Shot from the Ene-

my i That he was in Drink the greateft Part of the

Time of Action •, And that he figned the Paper or

Confultation drawn up by Colonel Kirkby, as afore-

faid •, and in the Time of Fight arraigned the ho-

nourable Courage and Conduct of the Admiral.

All which being fully proved as aforefaid :

That the faid Captain Cooper Wade denied the

Arraignment of the honourable Courage and Con-

duct of the Admiral, during the whole fix Days En-

gagement •, declaring the Bravery and good Ma-
nagement of the Admiral in this Time of Action,

and that no Man living could do more or better,

for the Honour of the Queen and Nation. He
called fome Perfons to juftify his Behaviour, who
faid little in his Favour. He begged the Mercy
of the Court, and fo concluded. Whereupon the

Court was of Opinion, That the faid Cooper Wflde

the 24th of Auguft, 1702. {Which is Verbatim
recited in Colonel Kirkby *s Trial, to which refer.) It

tending to the great Hindrance and DifTerviceof Her
Majefty's Fleet then in Fight : And the faid Paper

fo written, being fhewed to each of them, they

feverally owned their Hands to the fame, But the

faid Captain Vincent and Captain Fogg, fcr reafort

of figning the fame, alledged, That being deferted

during each Days Engagement by Colonel Richard

Kirkby in the Defiance, Captain John Conftable in

the Windfor, Capt. Cooper Wade in the Greenwich,

and Capt. Thomas Hudfon in the Pendennis, and
left as a Prey to Monfieur Du Cajje, they had great

reafon to believe they fhould be Captives to the

Enemy. And the Honourable John Benbow, Efqj

Admiral, &c. coming into Court, declared, That
during the Six Days Fight the faid Captain Fogg

behaved himfelf with great Courage, Bravery, and

Conduct, like a true Englifhmen, and Lover of his

Queen and Country : And that the faid Captain

Samuel Vincent valiantly and couragioufly behaved

himfelf during the faid Action, and defired Leave
to come into his the faid Admiral's Afliftance, then

engaged with the Enemy, and deferted by all the

reft of the abovefaid Ships ; which he did, to the

Relief of the faid Admiral, who otherwife had fal-

len into the Hands of Monfieur Du Cafife.

Whereupon the Court being of Opinion, That

the figning of the aforefaid Paper brought them
under the Cenfure of the 20th Article of War,
accordingly adjudged Captain Samuel Vincent, and

Captain Chriftopher Fogg, to be fufpended : But the

Execution thereof is hereby refpited, till his Royal

Highnefs Prince George of Denmark, Lord High
Admiral of England, &c. his further Pleafure be

known therein.

Capt. Thomas Hudfon, Commander of the Pen-

dennis, died on Board his faid Ship, in the Harbour

of Port- Royal, at Jamaica, the

At Five a-Clock the 12th Day ofOffober, 1702.

the Prefident, &c . having finifhed all the Bufinefs

before the Court, diffolved the fame.

The
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CLXXV. The Trial of Haagen Swendfen, at the Queen's-
Bench, for forceably taking away and marrying Mrs. Plea-

fant Rawlins, Nov. 25. 1702. Mich. 1 Ann.

&|) N Wednefday the 1 8 th of November,

the Grand - Jury of Wefiminfter

& found the Bill of Indictment againft

the Defendants. On that Day an

Habeas Corpus was moved for, and

left at Newgate, and the Keeper refufed to

bring up the Prifoner on Thurfday, but brought

him on Friday Morning •, and then he was Ar-

raigned, and pleaded not Guilty ; and the Court

then appointed the Trial to be on Wednefday the

25th, that being the laft Day that he could be

tried, to have Sentence given againft Convicted

Perfons in that Term.
Mr. Swendfen moved for a longer Time, alledg-

ing, That a German, a material Witnefs for him,

was gone into York/hire. The Court then told him,

that if any Perfon would Swear that any of his Wit-

neffes could not be at the Trial on Wednefday, the

Court would put off the Trial •, but no Oath there-

of being made, the Trial came on upon the Day
appointed.

'The Court being fat, at which were prefent the

Right Honourable the Lord Chief Jujlice Holt,

Sir John Powell, Sir Littleton Powis, and Sir

Henry Gould :

Haagen Swendfen being brought to the Bar, Pro-

clamation was made for Silence ; and he being a

Foreigner, claimed as his Right, the Benefit of

a Party Jury •, which was allowed him, and Leave

to Challenge whom he would. He Challenged

fome ; and the Gentlemen fworn were, viz.

George Ford, Efq;

Enoch Roofe, Gent.

Timothy Thornbury, Efq

;

Abraham Faulcon, Gent.

John Pack, Efq;

James Boyneth, Gent.

Francis Chapman,

Erafmus Johnfon,

Robert Bampton,

Matthew Boddin,

Thomas Pitts,

Henry Henderfon,

(Gent.

Cler. of Arr. Haagen Swendfen hold up thy

Hand. Which he did.

CI. ofArr. Gentlemen of the Jury look upon the

Prifoner at the Bar. He ftands indicled by the Name
of Haagen Swendfen, late of the Parifh of St. Giles

in the Fields, in the County of Middlesex, Teoman ;

for that on the Sixth of November 1702, one Plea-

fant Rawlins, Gentlewoman, and a Virgin, and Un-

married, Grand-daughter and Heir of William Raw-
lins, Sen. then deceafed, and Daughter and Heir of

Wiliiam Rawlins, Jun. before then alfo deceafed, was
above the Age of Sixteen, and under the Age of Eigh-

teen, and then had Subftance and Eftate in Move-
ables and in Lands and Tenements, viz. in- Money,

Goods and Chattels, to the Value of 2000 I. and in

Lands and Tenements to the Value of 20 1. per An-
num, to Her and the Heirs of her Body.

And that the feveral Perfons, Swendfen, Bayn-

ion, Hartweli, Spurr aWTho. Holt, the faid oth

Vol. V,

Day of November, with Force and Arms, the/aid
Pleafant Rawlins, as afcrefaid, being Unmarried,
and Heir, and having Subftance and Eftate at the Pa-
rifh of St. Giles in the Fields, in this County, for the

Lucre of fuch Eftate and Subftance of thefaid Plea-
fant Rawlins, did unlawfully, fehnioujly, violently,

and againft the Will of the jaid Pleafant Rawlins,
take, carry, and lead away, with Intent to caufe and
procure thefaid Pleafant Rawlins, againft her Will,
in Matrimony to the faid Haagen Swendfen to be
joined, and to him to be Wedded and Married ; and
that the faid Haagen Swendfen being a Man of a
difhoneft Converfation, and of none, or very little Eftate
or Subftance, then, and there, by the Help and Pro-
curement of the other Defendants, didfelonioujly mar-
ry the faid Pleafant Rawlins, and was joined to her
in Matrimony ; and then, and there, her did car-
nally know ; to the great Difpleafure of God, againft
the Laws of the Queen, to the Difgrace and Difpa-
ragement of the faid Pleafant Rawlins, and to the

great Grief and Difconfolation of all her Friends, to

the evil Example of all others, againft the Form of
the Statute, and againft the Queen''s Peace, her Crown
and Dignity, And that the faid Tho. Holt, after

the faid Pleafant Rawlins had been fo unlawfully,

violently, and felonioujly taken, carried, and led

away, and to the faid Haagen Swendfen Married
and Wedded as aforefaid ; well knowing thefaid Plea-
fant Rawlins to have been fo taken and lead away
againft her Will, and to the faid Haagen Swendfen
to be Wedded and Married, afterwards, viz. the faid
Sixth Day of November, in thefaid firft Tear of the

Reign of this Queen, at the Parifh aforefaid, thefame
Pleafant Rawlins, and alfo thefaid Haagen Swend*
fen, did wilfully, knowingly and felonicufty receive',

abet, comfort, conceal and afjift, the faid Haa-
gen Swendfen, with the faid Pleafant Rawlins to

lye, and her carnally to know, then and there didfe-
lonioufly incite, abet, help, caufe andprocure, againft

the Form of the faid Statute, and againft the Queen's

Peace, her Crown and Dignity.

Cler. of Arr. Upon which Indictment he hath

been arraign'd, and pleaded not Guilty, put him-
felf upon God and you the Jury at the Bar, ,being

half Foreigners and half Natives.

Cryer. O yes ! If any one will give Evidence on
Behalf of our Sovereign Lady the Queen, againft

the Prifoner at the Bar, let them come forth, and
they fhall be heard ; the Prifoner ftands at the Bar
for his Deliverance.

Mr. Swendf. Pray, my Lord, let me have Pen
and Ink, I am not allowed Council ; (which his

Lordfhip granted.) My Lord, I would beg the

Favour of your Lordfhip, that the Evidence may
be examined apart.

* Mr. Soil. Gen. Is it not your Lord- * Sir Simon

fhip's Pleafure to call the other Jury, Harcourt.

the Facts are fo twifted together, and have fuch a
Dependance one upon another, that there will be

an Inconvenience to us, if it be otherwife ?

M m m Mr,
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by themfelves.

Mr. Montague. Or

They may ftand at the Bar Harwell's the Bailiff's Houfe. Mrs. Baynton pre-
tended to be much concern'd for Mrs. Rawlins, and

Ife it will break our Evi- went in all Hafte to call fome of her Friends to be
dence : They may ftand on the other fide,

L. C. J. Holt. He muft be tried fingle.
_

Mr. Soil. Gen. May it pleafe yourLordfhip, and

Gentlemen of the Jury, 1 am of Council for the

Queen : It was formerly reckon'd a lefs Crime to

Ileal a Fortune of i opoo /. than to fteal 1 2 d. of her

Money or Goods -, but in the Third Year of the

Bail for her. Some Time after Mrs. Rawlins was
got to Harwell's, in comes Mrs. Baynton, pretend-
ing that by mere Accident (he had difcover'd her
being there, hearing her Name as fhe was paffino-

by the Door ; that fhe had been in Search, but could
find no Help ; and that her laft Hopes was her dear
Brother Swendfen, and fhe doubted not but he

Reign of King HenryYll. to cure this Defect in the would Bail her : He byAgreement had been plac'd

Law, anAd of Parliament was made, whereby the neartheBailiff's, and fo was foon found, and brought

taking away aWoman, having Goods or Lands, or thither, and was very ready to afFift her. In order

being an Heir apparent, contrary to her Will, and

afterwards Marrying her, is made Felony, and up-

on this Law the prefent Indictment is grounded.

Plea/ant Rawlins was the Daughter ofMrWilliam
Rawlins ; he having left her a confiderable Eftate,

appointed George Bright and William Bufby to be

to her Difcharge, the Prifoner, the Bailiff, and Mrs.
Baynton, carry'd Mrs. Rawlins to another Tavern,
where they had a Parfon ready for the Purpofe, and
there this youngGentlewoman, thro' diversArtifices,
of which you fhall have a full Account, was con-
ftrain'd to Marry. Thefe are the principal Qrcum-

her Guardians, Mr. Bright being dead, the other fiances, and they fhall be plainly proved to you.

Guardian Mr. Bujby, for the better Education of

Mrs. Rawlins, placed her under the Care of his

Sifter Sabina Bujby. Mrs. Bujby and Mrs. Rawlins

have lodged about Three Years laft at the Houfe of

the Widow Nightingale. Haagen Swendfen, with

Mrs. Baynton, lodged at Mrs. Blake's in Holbourn,

and there they firft projected and contriv'd how they

might make a Prey of this young Gentlewoman.

The firft Step they took towards executing this De-

fign, was to get Lodgings at Mrs. Nightingale's

Houfe for Mrs. Baynton ; for which Purpofe fhe

was to pafs for a Country Gentlewoman of a plen-

tiful Fortune. One Mrs. St. John was fent to Mrs.

Nightingale to take Lodgings for Mrs. Baynton,

commending her to be a very good Woman ; and

that having the Misfortune ofa Law-fuit, and being

obliged for that Reafon to attend it in Town, 'twas

her greateft Care to lodge in fo reputable a Houfe as

Mrs. Nightingale's was. Under this Pretence, Lodg-

ings were there taken for her. At her firft coming,

fhe was forced to put on a Difguife ; fire feem'd

to live a virtuous Life, that fhe might ingratiate her

felf into the Favour of the Family, as often as fhe

had an Opportunity of converting with any of them

:

She pretended fhe had a Brother of a good Eftate,

one of the beft Men in the World ; and fhe hop'd

he would fhortly come to Town, that fhe might fee

him. In a little time after came this Swendfen

(being nothing related to her) and appeared as her

Brother, and frequently vifited her under Pretence

of that Relation. But Mrs. Baynton was tco well

known inTown to continue long undifcoverM ; No-
tice was foon given to Mrs. Bujby of the vicious Life

Mrs. Baynton had led, and that fhe was not fit to be

in the lame Houfe with her. Mrs. Baynton having

difcovered this, and finding fhe had no Time to

bring about her Defigns by Frauds and Wiles, and

that no otherWays was left but open Force, the Pri-

foner at the Bar and fhe took Meafures accordingly;

and in order thereto 'twas agreed, that aWrit fhould

be taken out againft Mrs. Rawlins. Mrs. Baynton

contrives to get Mrs. Rawlins and Mrs. Bujby into

a Coach, and at a Place appointed a Signal was given,

and the Writ executed ; and Mrs. Bujby, Mrs.

Rawlins, and Mr?. Baynton, were all carried in the

Coach to the Starand GarterTavern mDrury-Lane,
where particular Care was taken to feparate Mrs.

Bujby and Mrs. Rawlins, becaufe unlefs they did

that, they could not hope to accomplifh their De-
figns. Mrs. Bujby was by Force kept at thatTavern,

without anyProcefs againft her till the Marriage was

over j but Mrs. Rawlins was forcibly carried to

Mr. Serj. Darnel. My Lord, 1 think it neceffary
open a little the Manner of getting this young

Lady away, and the Contrivance of getting her in-

to the Coach ; for yourLordfhip knows, that if any
are taken away without their Confent, tho' they do
afterwards confent to be Married to fuchTaker, yet
he is guilty within this Statute. They were refolved
to take thisWoman by Force, when they found they
could not otherwife accomplifh their End. And
Mrs. Baynton knowing Mrs.Bufby and Mrs. Rawlins
were ufed every Friday Morning to go to a Chapel
called Oxendon Chapel, Mrs. Baynton faid, I amgo^
ing to Golden- Square, and ifyou are going to the

Chapel, I'llfet you down ifyou pleafe : They, glad
of fuch a Convenience, thought no Harm, but went
in the Coach. They had gone no further than Dart-
mouth-Street, but thefe Bailiffs come. Hartwell
opens the Coach, and goes into it ; they cry out to

the People for Help ; Hartwell pluck'd up theGIaf-

fes, and thofe Bailiffs about the Coach cryed, 7/ is

an Arreft of a Cheat that owes Money to Tradefmen.

By this Means they carried her to the Star and
Garter in Drury-Lane. When they had them there,

the nextThing was to get her away from her Friend

Bufby, for unlefs that were done, they defpair'd of

getting her to marry Swendfen. Mrs. Baynton pre-

tended to go find out Mrs. Rawlins's, Friends to Bail

her •, but that was to meet with Swendfen : As foon

as Mrs. Baynton was gone, the Bailiffs forced Mrs.

Rawlins from Mrs. Bufby, and Mrs. Bufby was kept

there by Force till Five a-Clock, till all was over.

The Bailiffs, as they carried Mrs. Rawlins away,
called her Jade and Slut, and bid her pay her

Debts •, and faid, Put on your Mafkyou Jade, for

we will have no Mob to refcueyou •, fhe put on her

Mafk, and the reft of the Bailiffs followed her, and

faid, She was a Cheat and was arrefted. Then it was

Time to open the Scene. Hartwell carried her to

hisHoufe, and Mrs. Baynton pretending to be coming
by and hearing of her Name, open'd the Door, and

by an extraordinary Manner burft into the Houfe,

and told her, Madam, J went to all your Friends,

but could find none at home ; but I have been with

my dear Brother Swendfen, who will come with ano-

ther to Bail you, and 'twill not be long before they

come i for they were placed at the Five Bells very

near Hartzvell's Houfe : Upon this fhe went out

again, and brought in Swendfen, and one Holt who
keeps the Mitre Tavern in King-Street, Weftminfler.

And truly when they were there, and talked of be-

ing Bail, then they would all go in a Coach to the

Vine Tavern, the Place where they defigned the

Marriage >
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Marriage ; and they had got Two proper Inftru-

ments ready there for the Bufinefs, the Chaplain

and the Clerk of the Fleet. When they had her

there, my Lord, the Bailiff afked if fhe had any

Bail ? Mrs. Baynton faid, that Mr. Swendjen and

Mr. Holt would be her Bail ; the Bailiff faid, /

will not take Swend fen'.? Bail, be is a Man I know

not, but Mr. Holt / know, I will take bis. The
poor Woman begged upon her Knees, for Chrift's

Sake let me fend for my Friends ; and they pre-

tended to fend for abundance of them, but none

came. Then fhe was threatned with Newgate, for

that often came out ; If you cannot get Bail, to

Newgate you muft go, and there muft lie. This was

often faid by Hartwell. Then Mrs. Baynton cry'd

(as fhe could do at command) O how I -pity you,

Mrs. Rawlins, Is there no way in the Law to help

you ? I believe if you were married that would put

an End to the Action. Then fpeaking to the Bai-

liff faid, If this Gentlewoman were married, would

it not put an End to it ? The Bailiff faid, I can't

tell but it might, if fuch a Thing were. Well, now
her rich Brother Swendfen is propofed, fhe muft

be married to him -, the Bailiffs threatning her fe-

verely, that to Newgate fhe muft go if fhe did

not. Immediately they brought in the Chaplain

and Clerk of the Fleet, and read the Form of Mar-

riage, and after carried her to feveral Places, left

they might be followed and prevented, Beds being

provided for the Purpofe at thofe Places, as your

Lordfhip fhall hear. And, my Lord, this taking

of this Woman thus away againft her Will, is an

Offence againft the A 61 of 3 Henry VII. and my
Lord, we defire that the Statute may be read.

L. C. J. Holt. It fhall be explain'd.

Mr. Broderick. My Lord, there was a whole

Night compleated before the Prifoner was feiz-

ed.

Then Mr. W. Bufby is calledfor, andfworn.

He is afked, Do you know Mrs. Pleafant Raw-
lins ?

Mr. Serj. Darnel. Give an Acconnt of her.

Mr. Bufby. She is the Daughter of William

Rawlins deceafed, who left his Eftate to Dr. Bright

and my felf, to be fold for Payment of his Debts

and Legacies, and left the Surplufage to his Daugh-

ter, which is about 2000 /.

Mr. Serj. Darnel. What Lands has fhe ?

Mr. Bufby. She has 20 I. a Year.

Mr. Serj. Darnel. What Age is fhe of ?

Mr. Bufby. She is near Eighteen.

Mr. Montague. Was fhe ever married, or no?

Mr. Bufby. She was unmarried.

Then Mrs. Sabina Bufby was called and fworn, as

alfo Mrs. Nightingale.

Mr. Swendfen. My Lord, I beg the favour that

only one Witnefs be heard at a Time.

Mr. Soil. Gen. Mrs. Nightingale, Do you know
Mrs. Pleafant Rawlins, and Mrs. Bufby ?

Mrs. Nightingale. Yes, I do.

Mr. Soil. Gen. Have they lodged at your Houfe ?

Mrs. Nightingale. Yes.

Mr. Soil. Gen. How long ?

Mrs. Nightingale. Above Three Years.

Mr. Soil. Gen. Have you any Knowledge of Mrs.

Baynton ?

Mrs. Nightingale. Yes.

Mr. Soil. Gen. How came you acquainted with her?

Mrs. Nightingale. One Mrs. St. John came to me
to know whether I took Boarders ? I faid, I had

taken fome, but would take no more, unlefs it were

the fame Ladies again.

L. C. J. Holt. Who was it came to you ?

Mrs. Nightingale. One Mrs. St. John.
Mr. Soil. Gen. Mrs. Nightingale, fpeak out, that

my Lord may hear you.

L. C. J. Holt. Did Mrs. Bufby lodge with you ?

Mrs. Nightingale. Yes, my Lord,we were very inti-

mate before •, and fince it pleafed God to take away
her Hufband, I was pleafed with her, and very wil-

ling to take her into my Houfe.

Mr. Soil. Gen. A cquaint his Lordfhip how
Mrs. St. John came to you.

Mrs. Nightingale. Yes, my Lord, as near as I can.

She came to me, and afk'd me, if I took Boarders ?

I told her, No, I would take none, except it were
thofe Ladies I had before : She told me, fhe had an
Acquaintance that was a Widow Lady that came
out of Wiltpme, about a Suit of Law, and would
be in a very fober Family near a Church. But how-
ever, I denied her Lodgings, and did expect to hear

no more of her. But about three Weeks or a Month
after, fhe came to me again, and afked me whether

I had altered my Refolution.

L. C. J. Holt. Go on.

Mrs. Nightingale. My Lord, Mrs. St. John faid,

that the Lady was come to Town on the Saturday

Night before, very much indifpos'd in her Journey.

I afked her whether fhe knew this Baynton or no ?

Mrs. St. John faid, Yes ; fhe was very intimate in the

Family, and fhe faid a great deal more of her,

which I cannot remember. She faid alfo, that fhe

would have Boarded her her felf, and would have
been glad of her Company, if fhe had had Conve-
niences for her. Then fhe afked me, whether fhe

fhould come her felf and give her own Character ?

We thought no harm, fhe being a Woman, and not

a Man. She further faid, that Mrs. Baynton had
feen a Maid whom I knew, and fhe believed fhe

would take her. I enquired of another who lived

in the Mews, if he knew Mrs. Baynton ; he laid,Yes,

and that fhe came of a good Family. At length

fhe came, and made a very modeft Appearance in

her Behaviour and Garb. She faid to me, that I

was very curious in taking in Boarders, and for

that fhe liked me the better. I confented fhe fhould

come. She afked me what I would have a Week ?

I told her Twelve Shillings for her felf, and Ten
Shillings for her Maid. She concluded to come on

the Wednefday following ; which fhe did with her

Maid, a modeftGirl, and a Neighbour,which gave me
the more Encouragement. She carried her felf very

well till Michaelmas-Day at Night, when we heard of

hernewBrother; fhe feem'd elevated at the News,and

fell into Convulfion-Fits, which I believ'd were real

Fits. She faid fhe had a dear Brother, a good Chri-

ftian, and he would come on the Morrow. When
he came, he brought two Gentlewomen with him,

very modeft, which I never faw before, nor fince.

Mrs. Baynton made a Pot of Coffee, and fent for a

Bottle of Wine, and fhe told her Brother before

me, what good Lodgings fhe had, and faid fhe

wifhed he would come and lodge near them, for fhe

knew he had but a puny Stomach, and believed he

would like her Victuals. He faid it was not conve-

nient for him, becaufe his Bufinefs called him every

Day to the Change. She faid alfo, there was a Bow-
ling-Green near them, where he might divert him-

felf. But all would not do. She afked me what 1

would have a Meal if her Brother fhould come at

any Time : I faid, when I had other Ladies, if

any of their Friends came, I had Twelve-Pence

a Meal of them. On Friday he came ; I went to

M m m 2 Church,
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Church, and left them together at Cribbage, as I

found them at my Return.

L. C. J. Holt. What Day of the Week was

this ?

Mrs. Nightingale.The Friday before the Sacrament.

Mrs. Baynton faid to Mr. Swendfen, before Mrs.

Bufby, You have an extraordinary Hand at making

Punch i fo they agreed to make a Bowl the Monday

following ; but Mrs. Rawlins hardly drank any, fhe

not liking any ftrong Liquors. After this, fhe told

me, her Brother was very ill of his Journey, being

lately come out of the Country, tho' I don't under-

Hand he was in't. The Monday before Michaelmas-

Day, we were at Dinner with two more than our

Family, when Mrs. Baynton faid, fhe had an Inte-

reft in a Norway Ship, and invited us all aboard ;

But he, viz. Mr. Swendfen, did not come to our

Houfe till Four Days after ; but on Friday we con-

cluded to go on Saturday ; there were Eight of us

in Company in all, Mrs. Rawlins, Mrs. Bufby,l and

my Daughter, and Mr. Ball another Lodger, belong-

ing to the Exchequer. We went, and had much Dif-

courfe ; after having drank a Glafs of Wine, the

Cloth was laid, and the Mafter offered a Bowl of

Punch; fays Mr. Swendfen, Ladies, I would pleafe

you all, and leave you all to your Liberties to drink

what you pleaje.

L. C. J. Holt. Is this Perfon Mrs. Baynton's Bro-

ther ?

Mrs. Nightingale. This is he that went for her

Brother.

L. C. J. Holt. Whereabouts is your Houfe ?

Mrs. Nightingale. Near buttle-fields.

Mr. Soil. Gen. This Mrs. Baynton came to you

under the Character of a Country Lady on a Law-
Suit •, do you underfland that fhe was fo ?

Mrs. Nightingale. My Lord, She faid fhe came
from the Bath.

Mr. Soil. Gen. You mifapprehend the Queftion ;

Do you underfland that her Pretence was true or

not ?

Mrs. Nightingale. I enquired of feveral Perfons,who

acquainted me that the Bayntons lived in Wiltfhire ;

but it was not long before we began to fufpect her,

for there feemed to be an extraordinary Love be-

tween her and Swendfen, more than is ufual be-

tween Brother and Sifter. I faid, Madam, I won-

der you don't marry your Brother. She faid, fhe

thought that 'twas not lawful. I faid there was

fuch a Thing done in Wefiminfier, of a Man's mar-

rying Two Sifters.

Mr. Soil. Gen. Pray call to mind what Time it

was that you firft gave Notice to her that fhe fhould

not continue in your Lodgings.

Mrs. Nightingale. When I firft miftrufted her, I

gave Noticeof it in my Family. But we being allWo-
men, and fearful of her, thought not fit to give her

Warning till her Month was up. But before that,

fhe came to me, and told me, and faid Mrs. Night-

ingale, I have received a Letter from my Sifter

Baynton in the Country, which informs me, that

the Truftees will agree, and fo I defign to return

when my Month is up, for this Town is very

chargeable. Very well faid I, for I expect fome

Ladies very fhortly. I went down to my Family

and exprefs'd my Joy to them, and faid, I was very

glad Mrs. Baynton had prevented me, for if fhe had

not given me Warning, I would have given her

Warning, for I refolved fhe fhould not flay.

Mr. Soil. Gen. Mrs. Nightingale, it feems you

had Notice of Mrs. Baynton's ill Carriage ; did you

take any Notice of it to her felf ?

Mrs. Nightingale. No ; I did not,. but I gave the
Maid Notice as foon as I fufpecled any thing.

Mr. Soil. Gen. Do you know whether the Maid
had told any Thing to her or not.

Mrs. Nightingale. The Maid faid to her, Madam,
don't you fee a Strangenefs in the Family r Yes, faid
fhe, I can fee and bear a great deal ; but when
I am rouzed, Pll be like a Lion.

Mr. Soil. Gen. How long was this before Mrs.
Rawlins was taken away ?

Mrs. Nightingale. I can't prefix the Time, but it

was before fhe gave me Warning.
L. C. J. Holt. Was fhe gone from your Houfe

before this Thing happen'd.

Mrs. Nightingale. No, my Lord fhe told me on
Wednefday that her Time was out ; but faid, There
is a Fellow in Town that I fear will cheat me, and I
am taking out a Statute of Bankruptcy againft
him, which I think will caufe me to flay in Town a
Week longer ; fhe alfo told me, fhe had taken a
Place in the Coach to go on Ihurfday, but muft
lofe her Earneft, for this Bufinefs would detain her
a Week longer.

Mr. Raymond. Did you ever obferve they were
together in private ?

Mrs. Nightingale. No, my Lord, we never had
any Sufpicion of Mr. Swendfen, but of theWoman •,

for fhe could put on all Manner of Difguifes.

Mrs. Bufby being called, foe is/worn.
Mr. Soil. Gen. Mrs. Bufby, pray do you know

Mrs. Rawlins ?

Mrs. Bufby. Yes, I do.

Mr. Soil. Gen. How came you firft acquainted
with her ?

Mrs. Bufby. My Brother Bufby was one of her
Guardians, and put her under the Care of my Huf-
band, while he was living, which was four Years
ago this Chrijlmas. She came to us by the Con-
fent of her Guardian.

Mr. Soil. Gen. At what Place did you lodge ?

Mrs. Bufby. We lived in Stretton-Grounds, but
fince my Hufband died, which is Three Years laft

July, I left Houfe-keeping, and then we went and
lodged at Mrs. Nightingale's.

Mr. Soil. Gen. How long have you continued at

Mrs. Nightingale's ?

Mrs. Bufby. We have continued there ever fince.

Mr. Soil. Gen. Do you know Mrs. Baynton?
Mrs. Bufby. Yes, I do, fhe lodged at Mrs.

Nightingale's.

Mr. Soil. Gen. Was there any body who ufed to

come to her there ?

Mrs. Bufby. None except a Change-Womm.
Court. Do you know any Thing of Mr. Swend-

fen ?

Mrs. Bufby. Sir, The firft of his coming to Mrs.
Nightingale's, was the Day after Michaelmas-Da.y.

Mrs. Baynton faid, that fhe had a Brother that was
to come to Town, which he did the Day after,

with Two Gentlewomen, which I never faw, either

before or fince •, but Mr. Swendfen after this came
feveral Times to her as her "Brother, her Sifter's

Hufband •, and fhe defired that he might dine with

her fometimes ; for which fhe agreed with Mrs.

Nightingale at 12 d. per Meal.

Mr. Soil. Gen. Was this Mrs. Rawlins at any

Time in private with Swendfen ?

Mrs. Bufby. Never that I know of in all my
Life •, we were always in Company together when
he dined there, and the Times that he dined there

we computed to be 9 or 10 ; he was there fome-

times when we were not at home.
Mr. Soil.
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Mr. Soil. Gen. How did Mrs. Baynton behave her

felf when fhe was at Mrs. Nightingale's, ?

Mrs. Bufly. We thought very well of her, till at

lad we difcerned too much Freedom between Mr.

Swendfen and her felf ; we fufpecled her Virtue, and

thought fhe would Drink j and were informed fhe

would Swear : She faid fhe muff, flay in Town
about a Month or Six Weeks about a Suit of Law.

Her Maid told her of the Strangenefsof the Family ;

fhe faid they had befl be Civil, or elfe fhe would

flay and plague them. She told Mrs. Nightingale at

length, the Town was chargeable, and her Bufinefs

done, and that fhe would return into the Country.

Mr. Soil. Gen. What do you know concerning

Mrs. Rawlins being taken away ?

Mrs. Bujby. Mrs. Baynton knowing it was our

Cuflom to go to Oxendon Chapel every Friday Morn-

ing, fhe came and told us fhe had occafion to go to

Golden-Square y and that being in the Way, fhe in-

vited us to go with her in the Coach, and fhe

would fet us down at or near the Chapel. When
we came to Dartmouth-Jlreet, fomebody bid the

Coachman flop : I expected fhe fhould fet us down
as fhe promifed. On that fide where I fat, there

were old Buildings, and as I was looking out, I heard

Mrs. Baynton cry out to the Coachman, Drive

on y and all of a fudden I faw a Man in the Coach,

which was Hartwell the Bailiff. Mrs. Rawlins and I

were in a very great Fright, knowing nothing. I

faid for God's fake let's come out, we are not con-

cerned. Hartwell faid we were the Perfons that he

came for. I begg'd of him to let us come out

:

Hartwell had his Arms about Mrs. Rawlins's Side,

and faid, 'tis this Lady and you that I am concerned

about. I afk'd him what it was. Said he, let you

and I have two or three Words together, and all

will be well enough. I faid, you don't think I will

fay any thing to you, unlefs I have my Friends by

me ; Mrs. Baynton in the Coach, faid, No, Madam,
be fure you don't. I could not tell what he would

do with us s at length he carried us all to the Star

and Garter Tavern in Drury-Lane. I prefs'd him to

let us go to Fleet-Jlreet, for I had Friends there.

Hartwell was very angry, and would hear nothing

of it. When we came to Drury-Lane, Mrs. Baynton

would have had us put on our Mafks ; I faid I had

done nothing amifs, and I would not. When we
were in the Room at the Tavern, Mrs. Baynton

haftned out of the Room as faft as fhe could, pre-

tending to go for my Friends. Mrs. Rawlins and I

were in a great Confirmation, wondring what they

would do with us : I took hold of her Arm, and

told her I would live and die with her. The Bai-

liffs came in, and faid fhe was their Prifoner, and
took her by Violence from me : They told me fhe

muft go with them, for they faid fhe was arrefled

by a Writ out of one Court, and I by one out of

another. When fhe was going, I put my Head out

of the Window, and cry'd Murder, Murder, feve-

ral times : When I pull'd in my Head again, Spurr

faid, What have you got by your Bawling? And faid

they were better known there than I. They brought

a Man to me, who faid he had Orders to keep me,
and that he had only a Crown for his Pains •, but he

would not fuffer me to fend for any body. The
Gentlewoman of the Houfe came up, and faid I

had done a Difkindnefs to her Houfe by crying out

Murder : She faid to me, Look and fee whether

your Name be fpelt right, for it may be a falfe Ar-
reft/cJJV. Wakeman that went away with Mrs. Raw-
lins, came back again, and faid, the young Woman
was well, and that he left her eating Fowl and

Bacon •, I faid, I wifh fhe was well. The Gentle*
woman of the Houfe bid the Bailiff fhew me the

Writ : He faid he could not read well •, but there

was the Name of Sabina Bujby, at the Suit of one
Jones : But when he heard my Complaints a con-
fiderable while, he faid he would go to my Friends-*

and would go as cheap as a Porter, and as foon. I

fent him to Mr. Thornton and Mr. Najh : He pre=

tended to go, but return'd no more till Night.
Mr. Soil. Gen. You fay you cry'd out Murder,

how did Mrs. Rawlins behave her felf then ?

Mrs. Bujby. It was her great Fright and Crying
that made me endeavour her Refcue *, when we faid

we wou'd die together, then it was when they

forc'd her from me ; the Surprize was fo great that

made me cry out after that manner that I did : Up-
on which fome Neighbours came in, but they told

them it was an Arrefl, and therefore they would
not meddle in it.

Mr. Soil. Gen. Mrs. Bujby, they kept you till

Night, you fay •, did they take or require Bail for

you before you was difcharged ?

Mrs. Bujby. I'll tell you, Sir, if you pleafe :

I did not know what I was arrefled for, it might be

Murder or Treafon, for aught I knew. There was
a little Boy by, faid, Madam, I know Mr. Unkle,

your Friend in Newmarket, and I'll go for him :

He went, but when he return'd again, he faid he

was not at home •, which I thought was a Lye.
There was a poor Man, a Labourer, working in the

Chimney, he gave me a Wink, and faid, Madam,
I'll go for him ; but I faid to him, Pray don't leave

me •, I began to be afraid, for I did not know how
my Life might be concern'd. Said the little Boy,
I'll go any where for you. I fent him for Two
Gentlemen, who came : The Bailiffs faid they had
an Action of 200 /. againft me y the Gentlemen told

the Bailiffs they were come to bail me : The Bailiffs

were very impudent, but fhuffl'd about a-while,

and left me, and took no further notice.

L. C. J. Holt. Did they take any Bail for you ?

Mrs. Bujby. No, they left me with thefe Gen-

tlemen.

Mr. Mountague. When you went out in the

Morning, did you defign to go any where elfe but

to Chapel.

Mrs. Bujby. No where elfe.

Mr. Mountague. Was it your Invitation to Mrs.

Baynton, or her Invitation to you to go in the Coach?

Mrs. Bujby. It was Mrs. Bayntonh Invitation to

me y I had not a very good Opinion of Mrs. Bayn-

ton, for we fufpecled her Virtue in the Family, by

reafon of her too familiar Carriage to her Brother ;

but being to go fhortly away, I apprehended no

harm.

Mr. Mountague. Did Mrs. Rawlins go with you?

Mrs. Bujby'. She did.

Mr. Mountague. Mrs. Bujby, do you know the

Prifoner ? Is this the Man that came to Mrs. Night-

ingale's Houfe ?

Mrs. Bujby. Yes, Sir.

Judge Powel. How long was it from the Time
that you were parted after Arrefting, that you faw

Mrs. Rawlins again.

Mrs. Bujby. The firfl time after was on Satur-

day, when they were before the Recorder.

L. C. J. Holt. When did you find her ?

Mrs. Bujby. On Saturday in the Afternoon.

L. C. J. Holt. Was you at the finding ?

Mrs. Bujby. No, my Lord.

L. C. J. Holt. What Time was it ?

Mrs. Bujby. About Noon, I believe.

Mr. Mow-
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Mr Mountague. When you faw her put into the

Coach, did you hear her cry out ?

Mrs. Bujby. No, Sir -, it was I that cry'd out.

Mr. Mountague. Did Mr. Swendfen make any

Entertainments, or no ;

Mrs. Bujby. But one, as I know of.

Prifoner fpeaks to Mrs. Bujby, and faid, Have
you done ?

Mrs. Bujby. I think fo.

Prifoner. If you have, I'll afk you a Queftion -,

Did you know of any Love between Mrs. Rawlins

and me ?

L. C. J. Holt. Did you know any thing of Love
between Mrs. Rawlins and the Prifoner, or no ?

Mrs. Bulky. No, my Lord.

Mrs. Baynton'j Maid calfd andfworn.

Mr. Soil. Gen. Pray, did you know Mrs. Bayn-

ton ?

Maid. Yes.

Mr. Soil. Gen. Was you her Servant ?

Maid. Yes, Sir.

Mr. Soil. Gen. Who recommended you to her ?

Maid. Mrs. St. John.

Mr. Soil. Gen. Do you know one Mr. Swendfen ?

Maid. Yes, my Lord ; there he is ; pointing to

him.

Mr. Soil. Gen. Did you ever fee him before you

were hired to your Miftrefs.

Maid. No, my Lord •, I never faw him before ?

Mr. Soil. Gen. Did you fee him when you was

with your Miftrefs ?

Maid. Yes, my Lord.

Mr. Soil. Gen. Do you know whether there was

any Relation between them ?

Maid. Yes, my Lord ; they went for Brother

and Sifter.

Mr. Soil. Gen. How long was you with her ?

Maid. About a Month.

Mr. Soil. Gen. How did me behave her felf ?

Maid. Till the laft of her Time, very well ;

but the Family had a Miftruft of her long before

fhe went away.

. Mr. Soil. Gen. Do you know the Reafon why
they miftrufted her ?

Maid. I do not know, my Lord.

Mr. Soil. Gen. Do you know what was the Caufe

the Family miftrufted her ?

Maid. They thought her a loofe fort of a Wo-
man, and therefore they miftrufted her.

L. C. J. Holt. Did they difcern any Familiarity

betwixc them ?

Maid. No more than as Brother and Sifter.

Mr. Soil. Gen. After this Sufpicion, do you know
whether the Family exprefs'd any Refentment ?

Maid. No, my Lord.

Mr. Soil. Gen. Did you live with her when Mrs.

Rawlins was taken away ?

Maid. Yes, my Lord ; but I went away the

next Day.
Mrs. Berkley Sworn.

Mr. Soil. Gen. Mrs. Berkley, pray was you pre-

fent when the Prifoner was taken up ; and do you

know whether he and Mrs. Baynton were Brother

and Sifter -,

Mrs. Berkley. I went to Mr. Swendfen himfelf,

and faid, Is this wicked Woman your Sifter ? Says

he, I cannot fay fhe is ; but I have made her my
Tool, and fhe has done my Bufinefs, and I would

get rid of her To-morrow, but that being Sunday I

will not •, but on Monday I'll give her a Reward for

what fhe has done, and then I'll difcharge her, and

never fee her more.

Mr. Mountague. Relate what Difcourfe you had
with him to the Gentlemen of the Jury.

Mrs. Berkley. I afked Mr. Swendfen, Whether
Mrs. Baynton was his Sifter ? He faid, No, fhe is

not my Sifter ; but I have gained my End, in

making her a Tool to my dear Wife : I'll gratify

her for what fhe has done, and put her away on
Monday and never fee her more.

Council. I think you lodged in the Houfe with

her?

Mrs. Berkley. No ; but I was a Neighbour, and
was very frequently there.

Council. Did you fee any thing to caufe you to

miftruft that there was any thing more than ordina*

ry betwixt them ?

Mrs. Berkley. No Caufe at all, that I know of.

Mr. Blake and bis Wife fworn.

Mr. Soil. Gen. Mr. Blake, pray do you know
Mrs. Baynton ?

Mr. Blake. Yes, Sir.

Mr. Soil. Gen. How long have you known her ?

Mr. Blake. About Twelve Years.

Mr. Soil. Gen. Pray is fhe a Country Lady that

has got a good Jointure ?

Mr. Blake. I know nothing but that fhe works

for her Living.

Mr. Soil. Gen. Hath fhe any Eftate in the Coun-

try ?

Mr. Blake. None, as I know of.

Council. Do you know the Prifoner at the Bar ?

Mr. Blake. Yes, Sir.

Council. Where did he lodge at any Time ?

Mr. Blake. He lodged at my Houfe.

Council. How long ?

Mr. Blake. About 6 or 7 Months.

L. C. J. Holt. Where is your Houfe ?

Mr. Blake. In Red-lyon-Jlreet.

L. C. J. Holt. What other Lodgers had you at

the fame time ?

Mr. Blake . I had a Parliament-Man lodged with

me at the fame Time.

L. C. J. Holt. Where did Mrs. Baynton lodge -,

Mr. Blake. In the oppofite Room againft the

Gentleman.

L. C. J. Holt. How long time ?

Mr. Blake. About Seven Months.

Council. How long was Mrs. Baynton gone from

your Houfe before this Matter happened ?

Mr. Blake. About Five or Six Weeks.
L. C. J. Holt. How long before Michaelmas ?

Mr. Blake. I cannot certainly tell ; but I believe

much about that Time.
Council. When they were in your Houfe, what

did you fee betwixt them ?

Mr. Blake. Nothing of any harm, as I know of.

L. C. J. Holt. Mr. Blake, did you never fee any

harm by Mrs. Baynton ?

Mr. Blake. Not as I know of.

Mr. Soil. Gen. Do you know whether fhe lay -in

at your Houfe ?

Mr. Blake. I know not •, for aught I know fhe

might : I know nothing of Womens lying-in.

Mr. Wakeman call'd andfworn.
Mr. Soil. Gen. Were you one of the Bailiffs that

Arrefted Mrs. Bujby and Mrs. Rawlins ?

Wakeman. I was the Man that executed the

Marjha?s-Court Writ, and Arrefted them.

L. C. J. Holt. Who employed you ?

Wakeman. Mr. Hartwell.

L. C.J. Holt. Were you at Mr. Hartwell'sHouk?
Wakeman. My Lord, I'll tell you the Truth of

the Matter : On Wednefday before they were Ar-

refted,



1702. B. R. forforceably Marrying Mrs. Rawlins.

retted, Mr. Hartwell was at my Houfe to fee for

but being not at home, but in the Country, I

came home about 1 r at Night : My Daughter faid

to me, there was a Writ left by Mr. Hartwell for

me to be ferved, and it mud be done To-morrow
Morning. On the Morning he came to me, and

faid, Mr. Wakeman, will you execute a Writ ? He
carried me to the Mitre-Twem, and called for a

Pot of Ale and a Bottle of White- Wine, and we
had a Toaft and fome Cheefe. While I was there,

one Mr. Holt came in, a Man that I never faw in

all my Life, and faid, The Bufinefs cannot be

done this Day.

L. C. J. Holt. What Day of the Week was this ?

Wakeman. Tburfday ; he appointed me to call

upon him at Nine next Morning. He faid, If I

came firft we mould get what we had before : He
came in before we had done, and the Man of the

Houfe was dreffing himfelf in the Kitchen : We eat

a Toaft, and drank the Wine, and after that, we
had another. Mr: Holt call'd Mr. Hartwell out,

and faid, It cannot be done ; by and by he faid it

might be done : I don't know what it was, but

they took me to Stretton-Street ; Mr. Hartwell and

Mr. Spurr was with me : I was afham'd to (land

in the Street, fo I went into an Alehoufe, and

drank a fingle Pot of Drink.

Mr. Soil. Gen. Had you feen Mr. Swendfen be-

fore that Morning ?

Wakeman. No : I never faw him before in all

my Life. At that, if it pleafe your Honour, Mr.
Hartwell and Mr. Spurr went before, and bid me
follow the Coach. I did fo as near as I could, but

could not keep pace with the Coach, being lame •,

but at Dartmouth-Ground Mr. Spurr ftopp'd the

Horfes, and then I came up to the Coach ; and

Mr. Hartwell, I fuppofe, gave the Word of Ar-

reft, and into the Coach he went •, but I did not

go in becaufe there was no room, but rid be-

hind it. The Coach was order'd to go to the Star

and Garter Tavern in Drury-Lane. When we came
there, we went into a Back-Room ; and the Gen-
tlewoman that had a Band -Box faid to Mrs. Raw-
lins, I will go to fome of your Friends.

L. C. J. Holt. What did they do in Stretton-

Grounds ?

IVakeman. They wereArretted there : The Gentle-

woman was carry'd by Mr. Hartwell to his Houfe,

and 1 follow'd them ; but meeting with a Gentle-

woman of my Acquaintance, me ftopp'd me.
When I came to Hartwell's Houfe, Where is fhe,

faid I ? They told me fhe was below Stairs I faid

I had a little Bufinefs elfewhere, that will detain me
about an Hour : He gave me leave to go. When I

went out, Mr. Holt call'd me over the Way, and

afk'd me, if Mr. Hartwell was at home ? I faid,

Yes. And is the young Gentlewoman there too ? I

likewife faid, Yes. He led me to the Five-Bells in

Witch ftreet, into a Room where there were Three
Boxes, and carry'd me to the middlemoft Box, and
there was a Gentleman.

Council. Was it the Prifoner at the Bar ?

Wakeman. Yes, I think fo. At that Mr. Holt

fill'd me a full Glafs, which I drank off; and I told

him, I was going to do fome Bufinefs in St. Martin's.

And when I had done that, I went to Hartwell'sHoufe

again : I enquir'd for the Gentlewoman. Mrs. Hart-

well laid, her Hufband was gone along with the

Gentlewoman to Holborn to make an end of the

Matter. I afk'd her, Whereabouts? She faid, At the

Vine Tavern. I went thither, and afk'd for Mr. Hart-
well. There was he, and Mr. Butler, and a Tallow-
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Chandler going to eat Stakes : They invited me
to eat fome with them ; which I did. Mr. Holt

came into the Room two or three times : Then
Mr. Holt told me, I was difcharged of my Pri-

foner ; fo away I went.

L. C. J. Holt. You were eating Stakes, you fay,

at the Vine Tavern ; Was fhe. there then ?

Wakeman. There is a Court againft the Tavern,
and I faw the Gentlewoman looking out of the Vine

Tavern, where there were new Safh-Windows-, as

I came over the Way thro' the Court, this Gentle-

woman look'd out of the Window.
L. C. J. Holt. What, before you went in ?

Wakeman. Yes, my Lord ; but I went in and
faw him alone, but knew not whom he was.

L. C.J. Holt. Did you fee Mrs. Rawlins there?

Wakeman. No, not at the Tavern.

Mr. Soil. Gen. When Hartwell took away this

Gentlewoman, did fhe go away quietly, or did

Mrs. Bujby and fhe make an Outcry ?

Wakeman. She was a little frighted.

L. C. J. Holt. Where was it you firft faw Mr.
Swendfen ?

Wakeman. At the Five- Bell Tavern.

L. C. J. Holt. When was it you faw him there ?

Wakeman. About Twelve a-Clock.

L. C. J. Holt. Where was it he gave you the

Pot of Drink ?

Wake-man. At the Five Bells ; but it was Mr.
Holt that gave it me.

L. C. J. Holt. How many were there in Com-
pany there ?

Wakeman. Only Mr. Holt, and Mr. Swendfen.

Council. What was the Occafion of your going ?

Wakeman. Mr. Holt call'd me.

Council. When was it you faw him out of the

Window ?

Wakeman. About an Hour and a Quarter after.

Council. What Anfwer did you give, when they

afk'd you where the Gentlewoman was ?

Wakeman. I faid, fhe was at Mr. Hartwell's.

Council. You faid you ferv'd a Writ on Mrs. Raw-
lins, had you no Procefs againft Mrs. Bujby ?

Wakeman. No, none at all.

L. C. J. Holt. On what Account did you keep

Mrs. Bujby ?

Wakeman. I did not keep her ; but one Spurr

was employed to do it.

Council. You came back to Mrs. Bujby'%\ did not

you fay that you had been with a young Gentle-

woman, who was eating Fowls and Bacon ?

Wakeman. Mr. Hartwell afk'd me to eat fome.

Council. Did not you fhew Mrs. Bujby a Writ,

and read it to her ?

Wakeman. I cou'd never read a Kings-Bench

Writ.

L. C. J. Holt. Can you read a Martial's-Court

Writ ?

Wakeman. Yes, but not the Latin of it.

Coun. When you went to Hartwell at the Vine-

Tavern, did you afk for Mrs. Rawlins ?

Wakeman. Yes, yes ; I afk'd where fhe was ?

They told me they were making an end of it. My
Lord, I had like to have forgot ; I afked where was

the Prifoner ? And Mr. Holt told me, they had

juft made an end of the Bufinefs.

Mrs. Pleafant Rawlins Jworn.

Mr. Soil. Gen. Give an Account to his Lordfhip,

after what manner you were Arretted, and carried

from Tavern to Tavern.

Mrs. Rawlins. My Lord, I was Arretted with

Madam Bujby, and carried to the Star and Garter

Tavern in Drury-Lane, L. C. J.
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L. C. J. Holt. How were you carried thither ?

Mrs. Rawlins. I was in a Coach going to Ox-
eudon Chapel, when three Bailiffs were about the

Coach.

Mr. Soil. Gen. Where did they carry you ?

Mrs. Rawlins. They carried us to the Star and

Garter in Drury-Lane.

Mr. Soil. Gen. Who did they carry with you ?

Mrs. Rawlins. There was Mrs. Bujby, Mrs. Bayn-

ton, and I, and Hartwell the Bailiff ; when we came

to the Star and Garter, they forced me up Stairs

intoa Back Room, but we got into aforward Room j

but we had not been there long till they parted Mrs.

Bujby and I ; Mrs. Baynton was gone, for our

Friends, as fhe pretended. I was in a very great

Fright, but Mrs. Bujby faying we will die together,

they took me by Force from her ; Hartwell fwore

a great Oath, and thruft me down Stairs and forced

me out of a Back-DoOr into an Alley. When he

went to put me into a Coach, I cry'd out, Murder •,

then he threatened to put me into Newgate. He
carry'd me to his own Houfe, and no body came to

help me a great while •, but Mrs. Baynton faid, that

as me was going by the Door fhe heard my Name,
and came in in a mighty Fright •, fhe faid to me,

Madam, I pity you, will nobody Bail you ? She

told me, I will fend to my Brother who fhall be

Bail for you. She fent for him, he came into the

Room, and he faid, what is the Matter with you,

I faid, Enough is the Matter when I am arretted

for 200 /. and owe no Man a Penny. Said he in a

Jocofe way, what makes you affrighted at that, I

have a good mind to arreft you my felf. Then they

took me thence to the Vine Tavern in Holbourn,

where I was an Hour or Two before I heard any

Thing of Marrying or any fuch Thing.

Coun. What did they do with you all that

Time ?

Mrs. Rawlins. They got a Dinner xeady, and

after we had dined, fhe begged of me to have her

Brother, and faid, that if I did not marry him, I

fhould be ruined. I told her I would do nothing

-without the Advice of my Friends. I defired my
Friends to be fent for, but they would not admit

it. She looked on my Ring on my Finger, and faid,

let me fee your Ring from your Finger. I faid,

No, you fhall not. She faid I will force it off. I

find I'll try that : But fhe forced it from me.

Prifoner. Remember you are upon your Oath.

Mrs. Rawlins. I know I am. When fhe took

my Ring away, I asked her what fhe would do

with it •, fhe faid, we fhould go and get a Wed-
ding-Ring made by it. I told her 1 would not

marry without the Advice of my Friends. Away
fhe went and bought a Ring, and came up again,

and faid to her Brother, fhe had a Ring ; well

faid I, give me my Ring and do what you will

with the other ; fhe faid, If I did not marry her

Brother 1 fhould be ruined for ever.

There was a Minifter in the Houfe, whom they

faid had been there about a Quarter of an Hour,

but I fuppofed longer ; they brought him, with the

Clerk, up Stairs ; the Parfon faying, I hear there

is a Couple to be married ; he afked no Queftions,

but told me, if I did not marry this Gentleman,

I fhould be fent to Newgate and ruined for ever.

Coun. Give an Account of what was after the

buying the Ring.

Mrs. Rawlins. When they brought the Ring,

they faid to me, will you be married or no ? I an-

fwered, I will not, there are none of my Friends

here, and I will not marry without the Confent

of my Friends ; They faid, If I did not I fhould

be ruined for ever. So with many Threats and Per-

fuafions, they at laft prevail'd with me to marry.

I was forced to marry him out of Fear, not of go-

ing to Newgate, but of being murdered.

Coun. Where did they carry you ?

Mrs. Rawlins. To Blake
1

's Houfe in Red-Lyon-

Street, Holborn.

L. C. J. Holt. What Time of Day was it ?

Mrs. Rawlins. I cannot give an exact Account;

but I think it was Candle-light.

Prifoner. It was aboutTwelve a-Clock, at Noon.

L. C. J. Holt. What Time was it that you were

marry'd ?

Mrs. Rawlins. My Lord, it was about Three

a- Clock.

L. C. J. Holt. When you went to Blake's Houfe,

who was with you there ?

Mrs. Rawlins. None but Mr. Swendfen, Mrs.

Baynton, and I.

L. C. y. Holt. Was there any Force or Threats

us'd when you were at Blake's Houfe ?

Mrs. Rawlins. Yes, there was, my Lord.

L. C. y. Holt. Give an Account of it.

Mrs. Rawlins. They thruft me up Stairs, and

ordered to have a Bed fheeted. Mrs. Baynton faid

to me, Undrefs and go to Bed. I faid I would not.

She faid fhe would pluck my Cloaths off my Back.

I faid fhe fhould not. She faid fhe would pluck off

my Cloaths and make me go to Bed.

Coun. What did fhe do with you ?

Mrs. Rawlins. She put me to Bed.

Coun. Did fhe ufe any Violence with you >

Mrs. Rawlins. Such Violence that made me go

to Bed.

L. C. y. Holt. How came you to be releafed ?

Mrs. Rawlins It was Saturday Morning before

I was releafed ; there was fome of my Friends

came to the Place where I was.

L. C. y. Holt, Then you were with him all

Night ?

Mrs. Rawlins. Yes, my Lord.

L. C. y. Holt. Mr. Sivendfen, will you afk her

any Queftions ?

Prifoner. She muft be my chiefeft Evidence my
Lord, when the Witneffes come ; fhe muft be the

chiefeft of them.

L. C. y. Holt. You will not afk her any Quef-

tions now, but when the Witneffes are call'd.

Prijoner. My Lord, I prefume fhe does not go

out of Court. Orders given for her to fit down.

Mr. Soil. Gen. We have done with our Evidence

at prefent.

L. C. y. Holt. Mr. Swendfen. What do you an-

fwer to the Evidence ?

Prifoner. My Lord, I am very much unprepar'd

for a Tryal at prefent.

L.C.y.Holt. Why fo?

Prifoner. Becaufe I had bur little Time for Pre-

paration, and I am not prepared, I defire that I

may be allow'd Council.

L. C. y. Holt. No, no, it cannot be allow'd you ;

and as for the time of your Trial you were told, if

you would fhew good Caufe to have it put off yet,

the Court would have done it.

Prifoner. Then I hope if I fpeak any Thing that

may be prejudicial to my Caufe, that the Court

will not take Advantage from it.

The firft Time I was at Mrs. Nightingale's, I was

defired by Mrs. Bujby and Mrs. Baynton to make a

Bowl of Punch, which I did, and we were very

merry over it, then I invited them to go on Board a

Ship
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Ship, which they all did, and we in a fhort Time
came: very well acquainted. My Lord, I defire my
Wife might (land by her fe!f, and none of them near

her.

L. C. J. Holt. There is none near her that will

hurt her.

Prifcner. My Lord, I beg lhe may fhnd by her

felf, that I may have a fair Trial ; I pray your

Lordfhip to grant me this Favour. My Lord, will

you pleafe to grant it ?

L. C. J. Holt, Muft I grant it only for your

Humour ?

Prifoner. 'Tis not a Hcmour, my Lord, but ofa

great Confequence to me : Will your Lordfhip grant

me it ? I beg it, my Lord, for 'tis the mod material

Thing I have to afk ; I beg all thofe People may be

removed from her, 'tis the greateft and molt material

Thing I have to fay.

L. C. J. Holt. I'm forry for it.

Prifoner. It is fo, good my Lord grant me
that.

L. C. J. Holt. There's no body near her that con-

cerns you at all.

Prifoner. There are thofe by her that will do
me no Kindnefs." Then/be was ordered to be removed.

Mr. Soil. Gen. My Lord, her (landing there is

enough to diforder her.

Prifoner. My Lord, fhe is very well.

L. C. y. Holt. Remove her a little further.

Coun. My Lord, he does it on purpofe to fright

her.

Prifoner. We went (as I was telling your Lord-

fhip) aboard a Ship, and they invited me to come
the Week following to partake of a Treat ; accord-

ingly I went, and there was one Mr. Pugb, and he

and I made a Bowl of Punch. Mr. Pugb at that

Time courted Mrs. Rawlins, and that little Time I

was acquainted with her, I difcerned fhe had a

Kindnefs for me, as I had for her •, and I told her

I could not be eafy while fhe fuffered Mr. Pugb to

kifs her -, fhe defired me to be eafy, and it fhould be

remedied.

, L. C.y. Holt. Mrs. Rawlins, do you remember
any foch Thing ?

Mrs. Rawlins. My Lord, I do not remember
any fuch Thing, or that any fuch Words ever came
out of my Mouth.

Prifoner. Did not yon fay this, Mrs. Rawlins,

Mrs. Swendfen I fhould fay, did not you fay, if I

would not fit by you you would not eat a Bit or a

Crumb •, when I fat by you and profered my Place

to another, can you fay you were not offended ?

Mrs. Rawlins. No, I was not.

Prifoner. Are not you upon your Oath ? did not

you give me fome Encouragement ?

Mrs. Rawlins. 1 do not know how I could fhew
it you, I know not of any fuch Thing.

L. C. y. Holt. You ought to fpeak the Truth,

becuife his Life depends upon it. Did you in the

firfl Place ever admit of his Courtfhip, in order to

marry you ?

Mrs. Rawlins. No, my Lord, I don't remember
any fuch Thing.

L. C. y. Holt. Did you ever fhew any Kindnefs

to him upon any fuch Account ?

Mrs. Rawlins. No, I don't know I fhew'd him
my more Kindnefs than all the reft of the Family
.hew'd him.

L. C. y. Holt. Was you ever in his Company
'one ?

Mrs. Rawlins. No, my Lord.

Prifoner. To give me more Eafe and Satisfaction

Yo l. V.

afcer Dinner we had our Bowl and Walnuts, Mrs.

Swendfen peeled the Kernels and gave them to me ;

fhe gave them fafler than I could eat ; fhe heaped
my Plate with them, every one at the Table took

notice of it, and fhe jogged me with her Knee, that

I fhould take them, and gave fome to Mrs. Baynton*

and bid her take them and give to me.

L. C. y. Holt. Mrs. Bufby, Were you there ?

Mrs. Bujby. Yes, my Lord.
L. C. y. Holt. Did you fee anyThing ofthis kind ?

Mrs. Bufby. No, my Lord.

Prifoner. Will your Lordfhip be pleafed to afk

her yourfelf ?

L. C. y. Holt. Mrs. Rawlins, did you e'er give

peeled Walnuts to him, or fend them to him in

particular ?

Mrs. Rawlins. No, my Lord, I do not know
that I was more kind to him than the reft of the

Company.
Prifoner. Every Body took notice of it, and

Mr. Pugb in particular.

L. C. y. Holt. What do you fay, Mr. Swendfen ?

Prifoner. My Lord, Mr. Pugb, if he were here,

would fay the fame as I do. He was afraid I fhould

get away his Lady.
L. C. y. Holt. Where is he ?

Court. He is in the Court.

L. C. y. Holt. You may have him for a Witnefs

if you will.

Prifoner. More than this, before he went away,

fhe told him fhe did not care for him ; this fhe

fpoke to make me more eafy ftill. This I believe

Mr. Pugb can witnefs, in as much as Madam Bufby

complain'd to her about it, at Mr. Scoreman's the

Picture-Drawer's, who is one of my Evidences ; I

defire he may be called.

L. C. y. Holt. Well let him be called.

So be was called and came.

L. C. y. Holt. Hear ye, he calls you to be aWit-

nefs, you are not to be upon your Oath, but are under

the higheft Obligation to tell the Truth.

Mr. Scoreman. While I was drawing a Gentle-

woman's Picture, Mrs. Baynton's, there was a Fire,

it began to be Cold, they fell into Difcourfe about

Mr. Swendfen and Mrs. Rawlins, Mrs. Bufby was

there at the fameTime, they fell into Difcourfe about

Mr. Swendfen and the young Lady.

L. C. y. Holt. Was fhe there ?

Mr. Scoreman. Yes;

L. C. y. Holt. Where was it?

Mr. Scoreman. At my Lodgings ; there were

Mrs. Bujby, the young Lady, and Mrs. Baynton.

L. C. y. Holt. Whofe Picture were you drawing?

Mr. Scoreman. Mrs. Baynton's. They fell into

Difcourfe relating to a Matter of Love, between

Mr. Swendfen and the young Lady. She faid the

young Lady had a Love for Mr. Swendfen more

than the other.

L. C. y. Holt. You heard her fay fo ?

Mr. Scoreman. No, but I can fay Mrs. Baynton

faid fo.

L. C. y. Holt. But tell us what you heard.

Mr. Scoreman. She fhould have faid fo, I did

not hear her my felf, but afterwards upon a Dif-

courfe fhe afterwards faid, what fhe had faid fhe

would fland to.

L. C. y. Holt. What did fhe fay ?

Mr. Scoreman. I do not know that fhe faid fo

or not.

Prifoner. My Lord, may I fpeak it as well as I

can, he cannot fpeak Englifh right, I'll fpeak it to

him, my Lord.
N n n L.C.y.
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L. C. J. Holt. No, no. Did you hear Mrs.

Bufiy fay any Thing ? What did (he fay ?

Mr. Scoreman. In way of Difcourfe fhe faid fo.

L. C. J. Holt. What, in way of Difcourfe, did

(he fay nothing ?

Mr. Scoreman. I heard the Lady fay only that

Word, that all fhe faid fhe would (land to.

L. C. J. Holt. What did you hear them talk

about ?

Mr. Scoreman. They were playing at Cards, and

(he took up the Tricks of Mr. Swendfen, which dif-

covered Love.

L. C.J. Holt. The Queftionis, Whether you did

hear them fpeak any thing of Love, or not ?

Prifoner. My Lord, he would fpeak better with

an Interpreter.

L. C. J. Holt. Let an Interpreter be called for.

L. C. J. Holt. What Countryman are you ? .

Prifoner. My Lord, he is zDane.

The Interpreter, a Jury-man, wasfworn, and be-

ginning to talk with Mr. Scoreman ; and then he

faid, he is none of my Country, he is a Dutchman, I
don't underftand him.

L. C. J. Holt. He fpeaks Englifh well enough.

Prifoner. Very well ; but he knows not where

he begins : He would fay what Mrs. Bufbyand. Mrs.

Baynton were fpeaking, but knows not how to utter

himfelf.

L. C. J. Holt. He cannot fay any thing for you.

Mr. Scoreman. I heard but a few Words, and
cannot fay much of it.

L. C. J. Holt. You muft have a better Witnefs,

or you are in a dangerous Condition.

Prifoner. My Lord, Mr. Pugh complained to

Madam Bujby, that (he flighted him very much.
L. C. J. Holt. What, for Love of you.

Prifoner. Yes, my Lord, I could tell you of di-

vers Things that pafs between Lovers, that would be

impertinent for me to relate to wife Men.
L. C. J. Holt. Let us hear fome of them ?

Prifoner. When we were by our felves, fhe kified

me ; and fqueezed me by the Hand, when we
walked privately in the Garden.

L. C. J. Holt. Did fhekifs you ?

Prifoner. Yes, my Lord, and fqueez'd me often.

L. C. J. Holt. Did you not think her very
coming?

Prifoner. Yes, I did ; and when we talk'd of
Marriage, (he feem'd to be very well pleafed.

L. C. J. Holt. Mrs. Rawlins, you hear what he
fays : Did you fqueeze him by the Hand, and kifs

him ? Is it true ?

Mrs. Rawlins. No, my Lord, I did no fuch

Trick, not I ; and as for walking in the Garden, I

did not walk in the Garden alone v/ith him.

Prifoner. I could mention a great"many of thefe

littleThings •, but if (he denies them I cannot help it.

My Lord, the laft time I was at the Houfe we
had a Barrel of Oyfters ; I flood with my Hands
behind me, and as fhe paffed by at any time, (he

gave me fqueezes by the Hand.
L. C. J. Holt. What fay you to this, Mrs.Rawlins?
Mrs. Rawlins. My Lord, I did not do fo upon my

Oath.

L. C. J. Holt. She fays (he did not do it, upon
her Oath.

Prifoner. Now for the Matter of Fact ; as for the

Arrefl, I never knew any thing of it, directly or in-

rectly, till I faw her at the Bailiff's Houfe.

L. C. J. Holt. If (he did know any Thing of, or

was confenting to the Arrefl, why did you force her

to the Tavern, and marry her with a Parfon you had

provided for that Purpofs ?

Prifoner. She married me with as much Freedom
as could be in a Woman.

L. C. J. Holt. What fay you to that Mrs ?

Prifoner. Will your Lordfliip pleafe to afk her,
whether I offered any Violence to her either bv
Word or Deed. •

L. C. J. Holt. Mrs. Rawlins, give an Account how
you were carried from the Bailiff's Houfe.

Mrs.Rawlins. MyLord, when I was at HartwelH
the Bailiff's Houfe, Mrs. Baynton pretended to come
accidentally by, and that (he heard my Voice, and
came in and faid, How do you do, Mrs. Rawlins ?

You know how I do, faid I. She pretended to help
me, and propofed to go to her Brother to bail me ;

and he came, and I was carried from thence in a
Coach to the Vine Tavern,—Six? was ajked whether
he came into the Coach to her ?

Mrs. Rawlins. Yes, he did.

L. C. J. Holt. Did you cry out when they put you
into the Coach ?

Mrs. Rawlins. No, my Lord, I did not cry out
then, I made no Noife then.

L. C. J. Holt. What did he do then ?

Mrs. Rawlins. They carry'd me to the VineTa*
vern a Prifoner.

Mr. Soil. Gen. She went willingly enough from
Hartwell's Houfe to the Vine Tavern, becaufc (he

thought that there fhe (hould be bailed.

L. C. J. Holt. Mrs. What was the Pretence of
your being carried from Hartwell's Houfe ?

Mrs. Rawlins. My Lord, they would not tell me
before they carry'd me to the Place.

L. C. J. Holt. Mr. Swendfen, Will you afk any
other Queftions ?

Prifoner. Not yet, my Lord. I defire the Parfon

may be called that marry'd us. Which was done.

L. C. J. Holt. Come Doctor you are not upon
your Oath ; How come you to be concern'd in this

Match ?

Parfon. My Lord, it was at the Vine Tavern
where I faw them in Holbourn.

L. C. J. Holt. Was it the Mitre, or the Vine ?

Parfon. The Vine, I believe, my Lord.

L. C. J. Holt. How came you there ?

Parfon. There was a Gentleman fetch'd me and
the Clerk from the Fleet.

L. C. J. Holt. What to do ?

Parfon. He faid there was a Gentleman there to

fpeak with us. When we came there, the Clerk and
I went up one Pair of Stairs and drank a Pint of

Wine. Then we were led into another Room ; I

afked him what I was to do. He told me, for to

marry him to that Young Gentlewoman.

L.C.J. Holt. Was there a Licence ?

Parfon. Yes ; When I faw the Licence I read it,

and faw it a true Licence ; Then I afked the Gen-
tlewoman her Name, to know whether it was the

fame that was in the Licence j and found it was the

fame.

L. C. J. Holt. Was it written in the Licence, that

the Marriage was to be performed at the Vine

Tavern ?

Parfon. No my Lord. But a Blank was left.

L. C. J. Holt. Did you take the Queen's Duty ?

Parfon. No, my Lord, but returned theirNames
to the Supervilor : My Lord, when I afked her

Name, I alfo afked her whether (he was willing to

be married. She faid (he was willing. And another

Gentlewoman was with her, that faid (he was her

Sifter : I faid to her ; Madam, if you confent, and

your Sifter is willing, here is a Licence, for I be-

lieve there is no Danger to marry you.

L.C.J.
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L. C. J. Holt. Did you afk her any other way

than in your Form, Will you have this Man to your

wedded Hujband ?

Par/on. I afk'd her, whether fhe was willing to

marry, fhe faid, Yes, flie was willing.

L. C. J. Holt. But did you afk her before you

you did the Office ?

Par/on. Yes, my Lord, I did, and fhe confent-

ed to it.

Counfel. Pray who was the Perfon that came to

the Fleet to you, to carry you to the Tavern ; was

it the Gentleman at the Bar ?

Par/on. No, 'twas not him.

Mr. Mountague. How long was it before you
went to him, after you went into the Tavern ?

Parfon. My Clerk and I went in, and fat the

drinking a Pint of Wine, about a quarter of an

Hour •, then we went to the Gentleman.

L. C. J. Holt. Do you think that they fhould

grant Licences to marry in a Tavern, and out of

Canonical Hours ?

Par/on. I never did it in all my Life before, and

never will do it again.

Mr. Soil. Gen. What was the Reafon why you

were conducted into another Room, and not where

they were ?

Parfon. I know not the Reafon.

Mr. Soil. Gen. How long were you in the Room
where they were ?

Parfon. I cannot well tell.

L. C. J. Holt. Did you Marry them as foon as

you came in ?

Parfon. Almoft as foon.

Mr. Mountague. Did you ever marry any ; at a

Tavern before ? •

'

Parfon. No, my Lord.
Mr. Soil. Gen. Will your Lordfhip be pleafed to

hear the Licence read ?

L. C. y. Holt. It may be read. You may fee the

Date and the Names. The Licence is dated Oil. 14.

1702. The Names Haagen Swendfen in the Parifh

of St. Paul's Shadwel j and Pleafant Rawlins in the

Parifh of St. Mary Whitechapel.

Council. Is there any Blank left ?

Parfon. Yes, there is a Blank left, that the Mar-
riage may be in the Parifh Church of St. Mary
Whitechapel, vel a Blank.

Mr. Mountague. Were you entertained there ?

Parfon. Before the Marriage the Clerkand I drank

a Pint ofWine in the firfl Room.
Mr. Mountague. Had you any Victuals then ?

Parfon. Not before they married j but after.

Mr. Soil. Gen. Pray, Sir, did you befpeak a Din-

ner before the Marriage ?

Parfon. No, Sir, the Gentleman befpoke a Fowl.

Mr. Ban. Cotchett was called:

Prifoner. My Lord, I defire he may be afked

whether he heard any Noife, or whether any Vio-

lence was offered to the Young Woman ?

L. C. y. Holt. Did you hear any Noife or per-

ceive any Violence offer'd to the Young Woman ?

Mr. Cotchett. No, my Lord.

Prifoner. Afk Mrs. Cotchett whether any Noife

or Violence was offered to the Young Lady ?

L. C. y. Holt. I'll afk her that Queftion : Was
there any Noife, or Violence ufed to the Young
Lady ?

Mrs. Cotchett. No, my Lord, therewas no Noife •,

they came in and afked for a Room, and I fhewed
them a lower Room, but they would not have that,

but went up. Soon after Mr. Holt the Vintner came
down and went out, and Mr. Hartwell call'd for a

45 9
Pint of Wine for the Coachman, but the Drawer
grumbl'd at it, and faid he did not know who'd
pay for't. Then Mr. Hartwell the Bailiff told me
it was an Arreft, and that the Parfon was to be Bail
for the Lady, and at that I very much_wondered ;

and afterwards they told me there was a Wedding
above, which we admired at, that there fhould be a'

Wedding and Bailiffs : And after all was over, the
Gentleman and the Lady went out at the Back-
Door, and took Coach.

Prifoner. Did you fee Mrs. Swendfen Difcontent-
ed when fhe went out?

Mrs. Cotchett. No, my Lord, fhe feemed notDif-
contented : What I know I'll fpeak, an no more.

Sarah Walker called.

L. C. y. Holt. Do you live at the Vine-Tavern ?

Walker. Yes, my Lord.
L. C. y. Holt. What Place ?

Walker. Cook, my Lord.

L. C. y. Holt. Was you in the Houfe when that

Young Gentlewoman was carried Prifoner there ?

Where were you then ?

Walker. In the Bar, my Lord.

L. C. y. Holt. Did you keep the Bar ?

Walker. No, my Lord ; but I was wafhing the

Bar at that time.

L. C. y. Holt. Did you hear any Noife ?

Walker. No, my Lord.

L. C. y. Holt. Did you hear of a Wedding ?

Walker. Yes, my Lord.

Prifoner. My Lord, Will you .be pleas'd to afk

her, if fhe was not had before the Recorder, and

promis'd a Reward if fhe would fay any thing for

their Service.

L. C. y. Holt. What do you fay to this ?

Walker. My Lord, only this, That if I knew any

thing, and difcover'd it, I fhould be fatisfied for

my Trouble.

L. C. y. Holt. Were you fent up Stairs to the

Gentlefolks to receive Directions for the Supper ?

Walker. Yes.

Mr. Soil. Gen. When you came up into theRoom,
what Condition was the Young Gentlewoman in ?

Walker. She fat at one End of the Room, and

feemed to be very Melancholy.

Mr. Soil. Gen. How did fhe look when fhe went

away ?

Walker. Not Melancholy then. When Orders were

given about the Supper, I afked her what Sauce fhe

would have •, fhe faid fhe would eat nothing at all.

Mr. Blake's Daughter being called.

Prifoner. Afk what fhe knew of my Wife ?

Blake. My Lord, fhe carried it very well ; the

Lady was pleafed to fay that I fhould wait upon

her. I offered to pull off her Shoes and Stockings

when fhe went to Bed, fhe held out her Legs, and I

pull'd off her Shoes and Stockings.

Mr.- Soil. Gen. Were you prefent. at the begin-

ning, before fhe began undreffing ?

Blake. Yes.

Mr. Soil. Gen. When- fhe was come in, were you

there all the Time ?

Blake. No, I run to and fro.

Mr. Soil. Gen. Do you know Mrs. Baynton ?

Blake. Yes, Sir.

Mr. Soil. Gen. Pray, did fhe ever lie-in at your

Houfe ?

Blake. Yes, Sir.

Mr. Soil. Gen. Hath fhe a Hufband ?

Blake. I cannot tell.

L. C. y. Holt. Did you make the Bed in Mr.

Swendfen's Chamber ?

» .-'
• Mr,
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Lord, I made it where heBlake. Yes, my

lay, I faw nothing.

L. C. J. Holt. How long was it after from the

Time they came, to the Time they went to Bed ?

Blake. I know not, they came into the Houfe

juft about Dinner ?

L. C. J. Holt. What time was it ?

Blake. About three or four a-Clock in the Af-

ternoon.

L. C. J. Holt. How long was it after they came,

before they went to Bed ?

Blake. About two Hours, or thereabout.

L. C. J. Holt. Do you think that 5 or 6 a-Clock

was a fit time to go to Bed ?

Blake. I knew not what was betwixt them.

Mr. Soil. Gen. Is it ufual to go to Bed at that

time at your Houfe ?

Blake. No ; I did not know what was betwixt

them.

Mr. Mountague. What time did they rife again ?

Blake. About 7- Clock.

Mr. Mountague. Did they lie at your Houfe that

Night ?

Blake. No ; they did not.

L. C. J. Holt. When did they go away ?

Blake. They went away as foon as Supper was

done.

Prifoner. My Lord, I defire fhe may be afked

whether my Wife was Sorrowful or Discontented,

or unwilling to go to Bed.

L. C. y. Holt. What time was it they went to

Bed?
Blake. About Four a- Clock.

L. C. y. Holt. Did you know what the Defign

was?

Blake. No, my Lord, I did not know any other-

wife than as Mr. Swendfen told me the Young Lady
was his Wife.

L. C. y. Holt. What time did they rife again ?

Blake. About two Hours, they rofe up and got

to Supper.

yudge Powis. What time did they go from your

Houfe ?

Blake. Between Eight and Nine a-Clock.

L. C. y. Holt. Where did they go ? Do you
know where they went ?

Blake. Indeed, my Lord, I cannot tell.

Mr. Blake Sworn.

Mr. Soil. Gen. Mr. Blake, How long have you

known Mrs. Baynton.

Mr. Blake. About 12 Years.

Mr. Soil. Gen. Did you ever know that Mrs.

Baynton had a Hufband ?

Mr. Blake. I cannot tell, it was reported that fhe

had one.

Mr. Soil. Gen. Did you ever fee Mr. Baynton ?

Did he own her to be his Wife ?

Mr. Blake. My Lord, They did not live with

me while he was living.

M. Soil. Gen. How long has he been dead ?

Mr. Blake. I don't certainly remember ; about

three or four Years.

Mr. Soil. Gen. How long is it fince Mrs. Baynton

lay-in at your Houfe ?

Mr. Blake. About four Months ago.

Mr. Soil. Gen. When fhe was fuch a Woman as

this, and brought a Gentlewoman to your Houfe,

and ordered a Bed to be made, how could you ad-

mit her into your Houfe again ?

Mr. Blake. I did not know that it was any clan-

destine thing.

L. C. y. Holt. Have you any more Witnefles,

Mr. Swendfen ?

Prifoner. Let the Conftable be call'd for.

L. C. y. Holt. What Queftions fhall I afk him ?

Prifoner. Afk him what it was my Wife faid to

him?
Conftable. My Lord, the Man was in one Room

and the Woman in another ; when I opened the

Door the Gentleman afked her how fhe did.

L. C. y. Holt. What Gentleman was it ?

Conftable. It was the Gentleman that gave me
the Warrant. He faid to her, Are you married ?

Yes ; There is my Hufband. She feemed very
muGh fatisfied : He faid to her, Madam, I wifh
you much Joy, and if you pleafe to go to the Re-
corder's, there is your Guardian to approve of

what you have done : But when fhe was drefs'd,

fhe would go to the next Juftice of the Peace

:

They could not agree about going, but they drank
each of them a Glafs of Wine and went away.
The Gentleman that brought me the Warrant was^
alfo with me.

L.C.y. Holt. Are they here?

Conftable. The Warrant was to take up the Bai-

liffs and all together.

L. C. y. Holt. Where do you live ?

Conftable. In Lincoln's-Inn -Fields.

L. C. y. Holt. In what Houfe did you fee them ?

Conftable. 'Twas in Red-Lyon-ftreet, over-againft

the Red-Lyon-Tavern.

L. C. y. Holt. About what time of the Night
was it ?

Conftable. About Seven a-Clock.

L. C. y. Holt. What Night was it ?

Conftable. Indeed, my Lord, I cannot tell.

Mr. Mountague. Whofe Houfe was it ? Was it

Blake's H6ufe ?

Conftable. Yes, it was fo.

L. C. y. Holt. Where is your Warrant ?

Conftable. They took it away from me.
L. C. y. Holt. But you ought not to have parted

from your Warrant.

Conftable. The Men were not there that the War-
rant run for.

L. C. y. Holt. Was not the Warrant againft Mr.
Swendfen ?

Conftable. The Warrant was for fuch Men as

took the Young Gentlewoman away. I cannot tell

whether his Name was there or no.

L. C. y. Holt. Mrs. Rawlins what were thofe

Men who came along with the Conftable ; were

they your PViends ?

Mrs. Rawlins. Yes, my Lord, they were my
Friends.

L. C. y. Holt. What is this Geary ?

Mrs. Rawlins. He is an Acquaintance of Ma-
dam Bufbfs ?

L. C. y. Holt. Did you fay you confented to

the Marriage before them ?

Mrs. Rawlins. If I did, I did not know what

I faid.

Prifoner. My Lord, I defire fhe may be afked

what fhe faid to the Conftable.

Mrs. Rawlins. My Lord, I do not know whe-

ther I faid fuch a thing ; if I did, I was not in my
Senfes, I did not know what I faid.

Prifoner. My Lord, I hope you will give me
leave to fpeak. She faid to the Conftable, I am
very well content with the Marriage, and this is

the Ring that married us.

L. C. y. Holt. What fay you to that, Mrs. Raw-
lins ?

Mrs. Rawlins. I don't know but I might ; but I

did not know what I faid.

L.c.y.
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L. C. J. Holt. Had you been in Bed then ?

Mrs. Rawlins. Yes, we were in Bed about an

Hour.

Mr. Soil. Gen. Was there any Threats ufed by

Mrs. Baynton.

Mrs. Rawlins. Yes, my Lord •, (he {aid that I

mud own him for my Hufband, or elfe we were

all ruined.

Juftice Baber called.

Prifoner. My Lord, he is one of the chiefeft

Witneffes that 1 have, I defire it may be afked him,

what my Wife declared to him of her own accord.

J. Baber. My Lord, I think it was Friday Night,

the 6th of this Month, the Prifoner here at the

Bar, and I fuppofe that may be the Gentlewoman

too [pointing to her'] and another Gentlewoman

and a Woman came to me to my Houfe in York-

Buildings, and defired me, but the Prifoner in par-

ticular, that I would adminifter a voluntary Oath

to the young Lady, which fhe was willing to take,

that flie was married to this Gentleman. I told

him that I had nothing to do to confirm Marriages,

and told them I was loth to meddle with it.

L. C. J. Holt. How came they to you ? Had
they any Officers ?

J. Baber. No, my Lord, they came in a Coach

without any Officer.

L. C. J. Holt. Was there any Oath taken ?

J. Baber. No, my Lord.

Council. What was the Reafon that you did not

tender the Oath.

J. Baber. Becaufe I thought I had nothing to do
with it.

Council. What fort of Frame was the young Wo-
man in ?

J. Baber. In very great Diforder ; not like a

Gentlewoman, but in a very confufed Condition :

She fpoke what fhe faid by her own Confent ; but

with much Diforder.

Prifoner. My Lord, I defire it may be afked

Juftice Baber, whether I defired him to tender the

Oath to my Wife.

L. C. J. Holt. Did Mr. Swendfen defire you to

tender the Oath ?

J. Baber. He did put me upon it at firft.

Prifoner. I ne'er did fo in all my Life.

Mr. Bulkley called.

Prifoner. My Lord, I defire this Man may be
heard.

Mr. Bulkley. This Gentleman, on the 7th of AV
vember, in the Forenoon, flopped at the Porch of

my Door, and gave me Orders to wait upon him,
upon the Bufinefs of my Calling.

L. C. J. Holt. What is your Calling ?

Mr. Bulkley. A Barber. He told me that he was
married. I afked him, What are you married ? Yes,
faid he, I am ; and here's my Wife ; and the Gen-
tlewoman fhe faid fo too. At that, I wifhed them
much Joy and Happinefs. The young Woman faid,

She did not queftion it, fince what fhe had done,
was with her own voluntary Confent.

Mr. Hudfon called.

Prifoner. What did you hear my Wife fay ?

Mr. Hudfon. When Mr. Swendfen, with his Wife,

j

came to our Houfe, (my Lord) he bid her take
Mr. Blake by the Hand and afk him how he does.

She faid, Yes, my Dear. She went into the Houfe
and took my Mafter by the Hand, afk'd him how
he did. Mr. Swendfen faid, This is my dear Wife •,

and fhe faid, This is my dear Hufband, and took
him about the Neck and kifTed him.

L. C. J. Holt. What Trade are you ?

Mr. Hudfon. An Uphoiilera ; Mr, Blake is my
Mafter.

L. C. y. Holt. You fay the young Woman took
Mr. Blake by the Hand, and faid, How do you do ?

Did fhe ever fee Mr. Blake before ?

Mr. Hudfon. Not that I know of. But Mr.,

Swendfen faid, This is my dear Wife.

Mr. Soil. Gen. When was this ?

Mr. Hudfon. On Saturday Morning.
Mr. Soil. Gen. If they lay there over-night, what

Neceffity was there for Swendfen to tell Mr. Blake

that was his dear Wife.

Mr. Hudfon. He did not fay fo to him, but to

his Wife ; and fhe kifTed him.

Mr. Mountague. What need he to tell Mr. Blake

that was his Wife, when he knew it before?

Mr. Hudfon. Why may not I, if I had a Wife,
come to her and fay, My dear Wife ?

Mr. Soil. Gen. Mr. Blake, Pray was Mrs. Raw-
lins at your Houfe before then ?

Mr. Blake. Never, as I know of.

Mr. Green called.

Prifoner. I defire that this Man be afked what
he heard my Wife fay before the Recorder ?

L. C. y. Holt. What did you hear the young
Woman fay before the Recorder ?

Mr. Green. She owned that fhe was married to

the Gentleman, by her own Confent, without any
Force or Compulfion.

L. C. y. Holt. Did fhe marry him willingly ?

Mr. Green. Yes, my Lord, fhe faid fo.

Prifoner. My Lord, I defire he may tell how
fhe behaved herfelf there.

L. C. y. Holt. What faid fhe ?

Mr. Green. She faid fhe was married to that Gen-

tleman without Force or Compulfion.

Council. Did fhe fay nothing elfe ?

Mr. Green. This is all that I remember.

Mr. Soil. Gen. Did the Gentlewoman continue iri

that Tone all the Time fhe was at the Recorder's ?

Mr. Green. No, I believe fhe did not.

L.C.y. Holt. Was the Recorder by then ?

Mr. Green. Yes, the Recorder was by. Then
he afked her whether fhe was married by her own
Confent.

L. C. y. Holt. What did the Recorder fay more?
Mr. Green. He faid, he was afraid fhe was drawn

in by this Man,who he feared was a Spark and Bully

of the Town.
Council. Pray, when fhe faid fhe was married by

her own Confent, had Mr. Swendfen her Hand in

his ?

Mr. Green. Yes.

L. C. y. Holt. Then I afk you whether Swendfen

was afterwards withdrawn ?

Mr. Green. He was fo.

L. C. y. Holt. And did you hear what fhe faid

after that ?

Mr. Green. No, I did not, I was thruft out.

L. C. y. Holt. Where do you live ?

Mr. Green. I live in Carter-Lane. I belong to

the General Poft-Office.

L. C. y. Holt. How came you to be acquainted

with this Matter.

Mr. Green. My Lord, I came into Red-Lion*

Street accidentally, two Doors off Mr. Swendfen's :

I went to Mr. Swendfen's Lodgings, and afked how
he did. I was told he was very well, that he bad mar-

ried a Fortune, and was in Bed with his Lady.

L. C. y. Holt. What was the Man's Name ?

Mr. Green. His Name was Blake, my Lord ; it

was a pure accidental Thing to me.

L.c.y.
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L. C. J. Holt. How long have you known Mr.

Szvendfen ?

Mr. Green. I have known him feveral Years.

L. C. J. Holt. Have you dealt with him ?

Mr. Green. Yes, I have ; and I believe here are

many prefent, can give a better Account of him
than I can.

Prifoner. My Lord, I defire he may be afked,

what my Wife faid to the Recorder.

Mr. Green. My Lord, upon Examination fhe

feemed to be much furprized upon that Occafion,

but what me did, fhe faid was voluntarily , and

that as he was her Hufband, fo fhe would own
him •, and when fhe was afked whether fhe was in

Drink •, fhe faid fhe was never given to drinking.

Prifoner. And as I have been reprefented by

fome as a Bully of the Town, I defire I may have

my Friends heard, as to my Life and Converfa-

tion.

Qne of his Friends called. 1

L. C. J. Holt. Where do you live ?

Anfw. At Ratcliff ; my Education has been at

Sea. I have been acquainted with Mr. Swendfen
two Years, and have found him to be a very honeft

and ingenious Man.
L. C. J. Holt. Had you any Dealings with him ?

Anfw. Yes, my Lord, I have dealt with him for

3000 /. and better ?

L. C. J. Holt. In what manner did you deal

with him ?

Anfw. I configned my Effecfs to him.

L. C. J. Holt. From whence ?

Anfw. From England to Norway.
L. C. J. Holt. How could they be configned to

him when he was here ?

Anfw. He was not here then, but at Norway.
InMay 1 70 1 . he came over, and had a Ship of mine,
called the Swan, and fold her for my Account.

Coun. Did you apprehend that he traded for

himfelf, or as a Factor ?

Anfw. He traded for himfelf ; and I can fhew
you the Bills of Lading that will fhew they were
for his Account : And I believe all that knew him,
will give him the Character of an honeft Man.

Mr. Evans called.

L. C. J. Holt. What do you know of Mr.
Swendfen ?

Mr. Evans. I was in Norway, and found then

that he lived in very good Repute and Credit there

among all People, the beft of Trading People ; and

I found he had a familiar Converfe with them : I

was with him at the Generance and Admirance,

which are the chief Offices in the Place : I was

by his Letter of Recommendation credited by the

mod eminent Merchants of Norway. At that Time
he had feveral Ships configned to him for Lading,

at a Time when Goods were difficult to be gotten,

and he did load them.

Another Witnefs called.

L. C. J. Holt. What do you know of Mr.

Swendfen ?

Anfw. My Lord, I was born in Norway, where

this Gentleman lived for fome Years, and was

efteemed worth 10000 Dollars. I have had no

great Dealings with him, but when he wanted Mo-
ney, when Money was fhort with him, I lent him

fome, which he paid again very honeftly.

Prifoner. Call John Shorey.

Shorey. The Knowledge I have had of him

was caufed by his buying feveral Parcels of Goods

of me, and order'd them to be fhipp'd, and paid

me honeftly for them.

Another Witnefs called.

L. C. J. Holt. What fay you ?

Anfw. I have known this Gentleman about
two Years : The firft of my Knowledge was, I
had a Bill of Exchange of 50 /, drawn upon him,
which he paid very honeftly. I never heard any
otherwife, but that he was a very honeft, juft Man.

Mr. Soil. Gen. I would obferve to your Lordfhip,
that the principal Part of our Evidence the Prifoner
hath given no Anfwer to •, that is, the Force : If the
taking and detaining Mrs. Rawlins was by Force, as

feveral of our WitnefTes have teftified : And if fhe

married while fhe was under that Force, no fub-

fequent A£t or Confent of hers can leffen the Of-
fence, if the Jury could give Credit to the Pri-

foner's Evidence, and believe her Confent was real.

The Gentlewoman did herfelf confefs, that after

,

fhe had been hurried from Tavern to Tavern, fhe
did declare he was her Hufband, and that fhe

confented to the Marriage ; but what afterwards

happen'd, plainly fhews that it was through Fear
and nothing elfe : Had fhe really confented to the

Marriage, why was fhe carried to the Juftice of

Peace to take an Oath, that fhe was married by her

own voluntary Confent ? Whilft the Prifoner held

her by the Hand before the Recorder, fhe confeffed

that fhe married with her free Confent : As foon

as the Prifoner was withdrawn, fhe burft out into a

Flood of Tears, and confeffed that fhe was married

by Conftraint. My Lord, there is but one thing

more I would anfwer, and that is the Licence which
was given in Evidence to give Colour to this

Marriage ; but this plainly fhews, that this whole
Management was the Prifoner's contriving. The
Licence bears Date three Weeks before the Time
of the Marriage, which fhews how long they had

waited for an Opportunity to accomplifh this De-
fign. When the Prifoner took out this Licence he

fwore her Age to be 25, and his to be 35.
My Lord, now we will examine fome WitnefTes

to thefe Facts, and fo we'll have done. She was

carried to Juftice Baler to take a voluntary Oath.

If your Lordfhip pleafes he may again be called :

We will examine him upon Oath.

Juftice Baber called.

Mr. Soil. Gen. Pray, Sir, give an Account of the

whole Matter.

J. Baber. They came to me about 8 or 9 a-Clock

on Friday Night the 6th of this Month ; and the

Prifoner here told me the Purport of his coming,

that it was a light and fhort Bufmefs ; and point-

ing to the Gentlewoman, faid, that fhe came to

take a voluntary Oath, that fhe was married to him

with her own Confent •, fhe faid fhe was married,

and that with her Confent. I told her, I had no-

thing to do with confirming Marriages. He told

me, amongft other Things, that he had a Certifi-

cate. You know that beft, faid I •, a Marriage is a

Marriage, and I have nothing to do with it.

Mr. Soil. Gen. But when fhe told you that fhe

was married, what Condition was fhe in ?

J. Baber. She was in a very great Diforder.

Another Witnefs.

Mr. Soil. Gen. Was you before the Recorder ?

Witnefs. Yes, on Saturday the 7th of this No-

vember. While Mr. Swendfen held her by the Hand

fhe owned the Marriage ; but when he was with-

drawn fhe threw herfelf upon me, and defired me

to ftand by her, or fhe was undone.

Mr. Soil Gen. What Account did fhe give when

Mr. Szvendfen was withdrawn ?

Anfw. She fpoke much to the fame Purpofe as

fiie
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fhe has done here ; and that what (he had done

was all by Force, and out of Fear.

Mr. Taylor call'd and [worn.

Mr. Soil. Gen. Do you know any Oath the Party

took, in the taking of this Licence ?

Mr. Taylor. Yes, my Lord.

Mr. Soil. Gen. How old did he fay the Gentle-

woman was ?

Mr. Taylor. He faid that fhe was 25, and that

he was 35 Years old.

Mr. Sell. Gen. Are you fure he took the Oath ?

Mr. Taylor. Yes, my Lord, there is the Surro-

gate's Hand, and the Prifoner's own Hand to it.

Mr. Soil. Gen. Were you prefent ?

Mr. Taylor. No, I was not, but my Clerk was.

Mr. Serj. Darnel. My Lord, there's his Hand
to it, and we can prove his Hand.

Mr. Soil. Gen. My Lord it is an Act of the

Court.

Coun. My Lord, I hope that may be of the

fame Force as a Depofition in Chancery.

L. C. J. Holt. It cannot be read as Evidence.

Mr. Taylor, did he ever take a Licence at any other

Time ?

Mr. Taylor. No, my Lord.

L. C. J. Holt. Was the Licence dated that Day
he took it ?

Mr. Taylor. It is always dated the fame Day it

is taken.

Mr. Mountague. My Lord, I defire Mrs. Bujhy

may be afked, whether fhe talked at the Picture-

Drawer's about any Thing of Love, or no ? Mrs.

"Bujby, the Queftion is, Whether or no you talked

any Thing about Love at the Picture-Drawer's ?

Mrs. Bujby. My Lord, Mrs;
. Bayntcfn defired me

to go with her to the Picture-Drawer's to fee her

Picture drawn ; we were talking by the Fire-fide

that Mrs. Rawlins had fpoke by way of Difcourage-

ment to Mr. Pugh ; Mrs. Baynton faid that fhe

thought her Brother would make her a very good
Hufband, and was able to make her a confiderable

Jointure here in England. My Lord, Mr. Pugh
came, by the Confent of Friends, on honourable

Terms.

L. C. J. Holt. Gentlemen of the Jury, This Pri-

foner is indicted for Felony, in taking away by
Force Mrs. Plea/ant Rawlins, and marrying of her ;

this is Felony by the Statute of the Third of Henry
VII. which enacts, " That if any Perfon fhall

" take any Woman that hath any Subftance in

*' Goods or Land, againft her Confent, and marry
" or defile her, he and his Procurers and Receivers,
*' fhall be adjudged to be Felons.

Now it hath been proved to you, that this young
Woman had a Perfonal Eftate left her by her Fa-

ther, to the Value of 2000 /. and had another

Eftate in Land, to the Value of 20 /. per Annum.
If any one fhall take her away by Force, and marry
her, h« is guilty of Felony by that Statute. You
have heard that fhe was placed by her Guardi-

an, under the Tuition of Mrs. Bujby, who took a

Lodging about 3 Years laft paft, at one Mrs. Night-

ingale's, in Stretton-Grounds, Weflminfier ; and
boarded with her,who took Boarders into herHoufe

;

and if any Friend of her Boarders came to Dinner
there, fhe receiv'd 12 d. per Head: About 3Weeks
or a Month before Michaelmas laft paft, there came
one Mrs. St. John, and recommended to her a Lodger
of herAcquaintance, and defired that fhe might board
with her as others did, and faid fhe was a Widow
that came out of the Country about a Suit of Law,
and represented her to be a fober Perfon. Mrs.

Nightingale refufed her at that Time, and heard no
more of her till about 3 Weeks after ; then (he,

Mrs. St. John, returns and prevails with Mr.
Nightingale, to take her Acquaintance into her

Houfe. Mrs. Baynton that is mentioned in the In-

dictment, was the Perfon defigned by Mrs. St. John j

and fhe came to Mrs. Nightingale, and defired to

be with her as other Boarders were ; fhe pretended

to be of very good Quality, fo fhe was taken into

the Houfe ; her Carriage and Demeanor there were
very civil, and fhe pretended fhe had a Brother,

that would come to fee her : The Prifoner at the Bar

was the Perfon that came, and fhe call'd him Bro-

ther, and owned him for fuch ; he dined there

feveral Times with the reft of the Boarders •, he faid,

He had an Intereft in Shipping, and invited all the

Family to go on Board a Ship. They accepted of his

Invitation, and were very well entertained, but fu-

fpected nothing ; but at length it was obferved there

was too great a Familiarity between Mrs. Baynton

and the Prifoner, more than was common betwixt

fo near Relations ; they afterwards perceived that

Mrs. Baynton was inclinable to drink, which caufed

fome Jealoufy of her in the Family, and fhe per-

ceiving the Strangenefs of the Family, gave Mrs.

Nightingale notice that fhe fhould go in a fhort

Time, for that fhe had finifhed her Bufinefs at

Law, and that the Town was chargeable, and fhe

intended to be gone at fuch a Time. When that

Time was expired, fhe pretended to Mrs. Nightin-

gale that there was another Thing had happen'd

that would detain her a Week longer : She con-

fented that fhe fnould ftay. Now you may obferve by

the Evidence, that it was ufual for Mrs. Bujby and

Mrs. Rawlins to go to Oxendon Chapel on Friday ;

which Mrs. Baynton very well knew, and pretends

that fhe was to go in a Coach that way into Golden-

Square, and invites them to go in her Coach, and

promifed to fet them down by the Chapel : They
accepting the Invitation, and being come near the

Place, the Coach was (topped by feveral Men.
Hartwell the Bailiff opened the Door, got into the

Coach, faid it was an Arreft. At which Mrs. Bujby

was very much concerned, and thought this Arreft

was for Mrs. Baynton, and that fhe and Mrs. Rawlins

might go out, for they were not concerned in the

Matter. At laft they perceived it was of themfelves

;

and then Mrs. Baynton pretended to be concerned

for 'them : And when the People in the Street afked

what was the Caufe of the Diforder ; the Bailiffs

faid, that they were Cheats and Trading-Women
that owed People Money, and now they are Arretted

for it. Under this pretended Arreft, they were car-

ried to the Star and Garter Tavern in Drury-Lane,

and pjt into a Back- Room. They were in a great

Confirmation at their being Arretted, being not

confeious to themfelves that they owed Money to

any Perfon. One came to Mrs. Bujby, and faid, See

that your Name be right, that you are rightly Ar-

retted. Another of the Bailiffs, by Force, carry'd

away Mrs Rawlins, faying, fhe was his Prifoner ;

and it was pretended, that one Bailiff had a Pro-

cefs to carry the one to Newgate, and another had

another Procefs to take the other to the Marjhalfea.

Mrs. Rawlins was carried to Hartwell's Houfe.When
fhe was there, Mrs. Baynton pretended that coming

by accidentally, fhe heard her Voice, and came in,

and feem'd to pity her, and faid, Madam, will none

of your Friends help you ? She propofes her Bro-

ther to be Bail, and Holt he was to be the other.

Under that Pretence of being bailed, they carry her

to the Vine Tavern in Holhurn, where Hartwell pre-

tended
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tended to be very willing to take his Bail, and faid

he knew Holt, but queftioned the Prifoner. It will

appear to you from this Evidence, and that which

.follows, of this Force and Conirivance, that their

Defign. was to bring about the Marriage •, for when

the Bail was pretended to be refufed, Mrs. Baynton

propofes a Marriage between the Prifoner and Mrs.

Rawlins, as the bed way to make an end of this

troublefome Bufinefs : She would have the Ring

from her Finger, to get aWedding-Ring made by it.

Says Mrs. Rawlins, I have no mind to be married :

Says Mrs. Baynton, it's bed for you to be married ;

and threatned Mrs. Rawlins, that if fhe did not

marry, fhe fliould be committed to Newgate. There

was a Parfon and Clerk ready, who were called to

do the Office. The young Woman being under this

Terror, the Office ot Matrimony was performed ;

and fhe was forthwith conveyed to one Blake's, and

by Conftraint there was put to Bed in the Day-time.

You muft go to Bed, fays Mrs. Baynton : I will not

go, fays the young Woman : And foine Violence

was u fed to force her Cloaths off, and fhe was put

to Bed, where fhe lay about an Hour or Two, and

thereby the Marriage was fuppofed to be confum-

niated.

The Prifoner, on the next Day, being difcourfed

with about this Matter, and afked, whether he was

Mrs. Baynton's Brother ? No indeed, fays he ; I

made ufe of her as my Tool •, fhe hath done my Job
for me ; I'll make her Satisfaction for it, not To-
morrow, being Sunday, but on Monday I will do it,

and never fee her Face more. After all this Evidence,

the Prifoner doth infill upon his Innocence, becaufe

he was not prefent at the Arreft ; and hath produced

feveral WitnefTes to prove, that this young Woman
was very well fatisfy'd with the Marriage ; and that

Reverend Divine the Parfon afked her, whether fhe

was willing to be married to the Gentleman ? And
me faid fhe was willing. And then Mr. Blake's

Maid and Daughter faid, that fhe defired them to

pluck off her Shoes and Stockings, undrefs her, and

put her to Bed. And that very Night the Prifoner

and Mrs. Rawlins went to Mr. Baler's, a Juftice of

the Peace, at Tork-Buildings, to take a voluntary

Oath before him, that fhe married this Prifoner by

her own free Confent. Mr. Baber would not Admi-
nifler the Oath. And that afterward they Bedded
together that Night, and the next Day they went

abroad together in a Coach ; and meeting his Barber,

the Prifoner bids him come to him to fhave him,

and fays to him, Here is my Wife ; fhe faid like-

wife, that he was her Hufband : He wifhed her much

Joy ; fhe reply'd, that fhe did not queftion it, fee-

ing that what fhe had done was by her free and full

Confent •, and declared, fhe was well fatisfied with

what was done. The next Proof is of their Return

to Blake's Houfe, where they firft lodged ; the Pri-

foner Swendfen orders his Wife to take Mr. Blake

by the Hand, and afk him how he did ? Which fhe

did, and expreffed to him how well fhe was pleafed

with the Marriage, faying,This is my dearHufband,

and kiffed him. His Witnefs tells you, on Friday

Night a Conftable comes with the Recorder's War-
rant, to apprehend the Perfons fuppofed to have

committed this Force ; and difcourfing with her, fhe

exprefled her felf very well fatisfied with her Mar-
riage, fo that they defifted from ferving theWarrant.

Then he relies upon his Reputation, as being a Man
of great Credit, and having had Goods configned to

him, and paid Bills of Exchange ; and produces

WitnefTes to prove, that he was a Trader in Norway,

where he lived, and in good Credit, remitted Mo»

ney, drew and paid Bills of Exchange, freighted

Ships, (Jc. and was in very good Efteem by the

chiefeft in thofe Parts. Then he called other Wit-
nefTes, to let you know how the young Woman car-

ried it at the Recorder's ; that there fhe faid, that

fhe was married by her own free Confent, &c.
Gentlemen, this is the Sum of the Evidence that he
hath given. To which it is replied, That as to what
was faid before the Recorder, that is true ; fo long
as he had her Hand in his, fhe declared her Confent
to, and Satisfaction in the Marriage ; but when he
was withdrawn, and fhe was examined by her felf,

fhe declared her Marriage was by Violence and
Force, that fhe did it out of Fear, fcrV. Then they
tell you again, of a Licence that was taken out by
him, and produced by him, but bore Date almoft
ThreeWeeks before this Marriage wasaccomplifh'd

:

It was obferv'd alfo upon the Licence, that this Li-
cence was to marry Mrs. Rawlins of the Parifh of
St. Mary White-Chapel, when fhe lived not there.

This is the Sum of the Evidence on both Sides,

and thefe Obfervations are to be made from it

:

I. You are to know, That if fhe be taken away
by Force, and afterwards married, tho' by her Con-
fent, yet is he guilty of Felony : For it is the taking

away by Force that makes the Crime, if there be a
Marriage, tho' by her Confent.

II. In the next place it is to be obferved, That fhe

was taken away by Force, and a Stratagem was ufed

to give an Opportunity thereunto, and the Arreft was
but a Colour.

III. You may confider upon the Evidence, how
far the Prifoner was concerned in the firft Force : It

is true, he was not at the Arreft, and did not appear

until fhe was brought to Hartwell's Houfe ; and un-

der that Pretence of Bailing her, fhe was carried to

the Vine Tavern, where there was a Parfon ready,

and the Marriage was had in fuch manner as you
have heard. Now, confidering thefe Matters, it is

left to you to deterrhine, whether the Marriage was

not the End of the Arreft ? And if fo, how it would

be poffible for fuch a Force to be committed to ef-

fect the Prifoner's Defign, and he not be privy to it ?

IV. If it can be imagined, that he was not privy

to the colourable Arreft, yet fhe was under a Force

when he came to her at Hartwell's Houfe ; and

from thence fhe was carried by Force unto the Vine

Tavern, where fhe was married. That is a forcible

taking by him at Hartwell's Houfe ; and tho' when
fhe was at the Vine Tavern fhe did exprefs her Con-

fent to be married, yet it appears even then fhe was

under a Force, and had no Power to help her felf.

Her Marriage was by Force, when fhe was carried

to Blake's, and put to Bed ; all this was Force

:

Nay, when fhe was carry'd to the Juftice of Peace,

even then fhe was under a Force ; and all that fhe

faid was not freely, but out of Fear : Such a Force

would avoid any Bond, for fhe was under Imprifon-

ment. But however, if the firft taking was by

Force, and fhe had confented to the Marriage, the

Offence is the fame, it is Felony.

And as to his Reputation, it is poffible he might

have been an honeft Man : A Man is not born a

Knave, there muft beTime to make him fo, nor is he

prefently difcovered after he becomes one. A Man
may be reputed an able Man this Year, and yet be

a Beggar the next : It is a Misfortune that happens

to many Men, and his former Reputation will fig-

nify
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nify nothing to him upon this Occafion. If you be

fatisfied upon the Evidence, that he is guilty of this

Crime, you are to find him fo ; if not, you ought to

acquit him.

Mr. Swendfen. I defire, myLord, that myWife may
be afked, Whether fhe did not, upon her Knees,

fwear, fhe went away from me as a good a Maid as

me came to me ?

L. C. J. Holt. That is a Queftion need not be

afk'd, fince the Marriage is fo plainly proved, which

is fufficient to bring you within the Statute.

The Jury defire the Atl may he read.

L. C. J. Holt. Let it be read. // wasfo.
The Jury afk Mrs. Rawlins, how old fhe is ?

Mrs. Rawlins. Eighteen at Candlemas.

L. C. y. Holt. Would you afk any Queftions up-
on this Act ?

yury. No, my Lord.
Then the yury went out, and after three Hours

fay, brought him in Guilty.

He was fentenced afterwards along with Sarah
Baynton.

CLXXVI. The Trials ^"Sarah Baynton, John Hartwell^
and John Spurr, at the Queen's-Bench, forforceahly taking

away Mrs, Pleafant Rawlins, and procuring her to be mar-
ried to Haagen Swendfen, Nov. 25. 170a. Mich. 1 Ann.

i^jMlI Motion was made by tne Qyeen
'
s

IlrXlJI Council, for putting off this Trial to

%? \ )sM Friday, November the 27th, but his

(^j|||f^§)
Lordfhip would not grant it, but or-

dered it to begin prefently.

The Prifoners were call'd to the Bar, and a Procla-

mation made for all concerned to attend.

The Jury were fworn, whofe Names are, viz.

Robert Lympany, Gent.

fohn Outing, Gent.

Francis Parr, Gent.

Richard Bealing, Gent.

Charles blurry, Gent.

yohn Cannon, Gent.

Giles Ridle, Gent.

Robert Legg, Gent.

Thomas Elton, Gent.

Charles Longland, Gent.

Simon Smith, Gent.

Henry Lobb, Gent.

Clerk of the Ar.Q Arab Baynton, yohn Hartwell,

O and yohn Spurr, hold up your
Hands. [Which they did.

j
Gentlemen of the Jury,

look upon the Prifoners, and hear their Charge.

Then the Indictment was read as in thefirft Trial : Upon
which they were Arraigned, and plead not Guilty.

* Sir Simon * Mr. Soil. Gin. May it pleafe your
Harcourt. Lordfhip, and you Gentlemen of the

Jury : The Prifoners at the Bar, together with one

Swendfen, (land indicted before you for a very great

Offence ; Swendfen (for whofe Sake this Felony was
committed, for which the Prifoners are now to an-

fwer) has already had his Trial : The Three Pri-

foners at the Bar were his Accomplices. The Law,
to fhew how odious fuch Offences are, and to deter

all Perfons whatfoever from committing them, has

made no Diftinction between the Principal and Ac-
ceffories : The Abettors, Procurers, or Contrivers,

are declared and enacted to be, and to be judged as

principal Felons. The Gentlewoman mentioned in

the Indictment, Mrs. Pleafant Rawlins, was the

Daughter of Mr. William Rawlins, who left her a

good Fortune : Her Grandfather likewife left her

an Eftate of Inheritance. Her Father being dead,

her Guardian, Mr. Bufby, placed her under the Care
of his Sifter, who boarded with her at one Mrs.

Nightingale's. Mrs. Baynton (one of the Prifoners at

the Bar) and Mr. Swendfen lodged at Mr. Blake's,

Vol. V.

where they projected what was afterwards put in

practice. Lodgings were to be taken for Mrs. Bayn-
ton at Mrs. Nightingale's. In order thereunto, 'twas

pretended, That fhe was a Country Gentlewoman
who came to Town about a Law- Suit, and being

very tender ofher Reputation,would board in a fober

Family. By thefe Infinuations, Lodgings were
taken for her at Mrs. Nightingale's, where in a lit-

tle Time fhe got acquainted with the Family ; and
in Converfation, as often as 'twas poffible, would
take fome Opportunity to difcourfe of her own Af-
fairs, particularly of her Relations, of her dear Bro-

ther Swendfen, who was never mention'd without ma-
ny Commendations. Mr. Swendfen, tho' no ways
related to her, often vifited her under that Charac-

ter : But Mrs. Baynton having lived a very fcan-

dalous lewd Life in Town, could not long continue

under the Difguife fhe came in to Mrs. Nightingale's.

Intimation was given to the Family of her true

Character, and Notice thereof was foon given to her

by her Maid. Whereupon fhe refolved to quit her

Lodging ; and being paft all Hopes of betraying

Mrs. Rawlins, and wheedling her into her Ruin
with her Confent, fhe enters upon another Project,

which was to bring about the Marriage by Force

and Violence.

In this Contrivance, you will find every one of

the Prifoners at the Bar had their feveral Parts to

act -, Hartwell was to get a Writ, Mrs. Baynton, who
could not be concerned in the Execution of theWrit,

was to contrive when and in what manner it might

be executed: Hartwell fues forth the Writ, a/id

Mrs. Baynton appoints the Time. She knowing it

to be the ufual Cuftom for Mrs. Bufby and Mrs.

Rawlins to go to Church on Friday Mornings, fhe

prepares a Coach, and profers her Service to fee

them down at the Chapel, and prevail'd with them

to come into the Coach. As they were going to-

ward the Chapel, Hartwell the Bailiff ftops the

Coach, and gets into it •, and Spurr conduds the

Coach to a Houfe that they had prepared for their

Purpofe. When Hartwell got into the Coach, Mrs.

Rawlins and Mrs. Bufby, not imagining themfelves

to be concerned, defired him to let them go out ;

No, fays Hartwell to Mrs. Bufby, it is you that 1 am
concerned with ; let you and I have a few Words to-

O o o gether,
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gether, and all Things will be fet to rights. But

Mrs. Bujby refufing to have any Difcourfe with him,

away they were all carry'd (Mrs. Bujbyi, Mrs. Raw-*

lins, and Mrs. Baynton) to the Star and Garter

Tavern in Drury-Lane. While Mrs. Bujby and Mrs.

Rawlins were kept together, they had no Hopes of

making Mrs. Rawlins marry ; and therefore Hartwell

by Force takes away Mrs. Rawlins, and carries her

to his own Houfe : Spurr, who had no Procefs what-

foever againft Mrs. Bujby, yet keeps her Prifoner at

the Star and Garter. Mrs. Baynton feeing her

Friends ufed in this manner, pretended a very great

Concern, and out of Kindnefs went to find their

Friends to bail them. Mrs. Rawlins had not been

long at Hartwell's before Mrs. Baynton came into

the Houfe to her, in a great Surprize to find her

there, telling her (he fancied, as fhe paffed by Hart-

well's Houfe, fhe heard Mrs. Rawlins's Name men-

tioned : Immediately fhe gave her a very melan-

choly Account, how fhe had been in Search for her

Friends ; but none could be found, and to Goal fhe

mult go, except Bail could be got. At laft fhe

thought of her Brother, fhe was fure he would be

her Bail •, and having placed him hard by, fhe brings

him to Hartwell's. When he comes there, all Three

of them (Hartwell, Mrs. Baynton, and Mr. Swend-

jen) under Pretence of fetting Mrs. Rawlins at Li-

berty, take her to another Tavern, where fhe was

plainly told, fhe muft marry Mr. Swendjen, or go
to Newgate, and undergo the Miferies of a Goal

:

If fhe married, then all fhould be well. The Cir-

eumftances of the Taking, Detaining, and Marry-

ing this Gentlewoman at that Tavern, and of the

feveral Fads I have mentioned, our Witnefies will

prove to you.

Mr. Buiby jworn.

Mr. Serj, Darnel. I pray give his Lordfhip an

Account of this young Gentlewoman, Mrs. Pleajant

Rawlins.

Mr. Bujby. My Lord, her Father, Mr. William

Rawlins, was a Man of very good Eltate : He or-

dered his Eftate to be fold to pay his Debts and Le-
gacies, and the Overplus was given to his Daughter
this young Gentlewoman, which was about 2000 /.

Her Grandfather likewife by Will left her an Eftate

©f 20 /. per Annum.
Mrs. Nightingale jworn.

Mr. Serj. Darnel. Mrs. Nightingale, pray give

an Account to his Lordfhip, how long this Gentle-

woman lived in your Houfe.

Mrs. Nightingale. My Lord, fhe hath lived with

me about three Years j and fince Mrs. Bujby and

Mrs. Rawlins came to live with me, my Hufband
died : I am likewife a Widow too ; we all lived to-

gether. Mrs. St. John, about nine Weeks before

this Fact, came to me, and afked me whether I took

Boarders ? I faid, No, I would take none without

it were thofe Ladies that boarded with me before.

She told me, this was a Country-Gentlewoman that

was coming to Town about a Suit of Law ; fhe was
a very good Woman, and would be near a Church.

She told me, that fhe was a-kin to the Lady Anne
Baynton, and a great deal more that I cannot re-

member : But I told her, I did not defign to take

Boarders. She came about three Weeks after, and
afked me, whether I was in the fame Mind ? She
told me the Gentlewoman was come to Town : She
told me fhe was an extraordinary good Woman,
and that her Hufband was acquainted with the Fa-
mily, and gave her an extraordinary Character.

She faid fhe would not have parted with her herfelf,

but that fhe did not take in Boarders, and therefore

thought ic not worth her while to take her in.

L. C. J. Holt. Did fhe fay* fhe was her Huf-
band's Acquaintance ?

Mrs. Nightingale. She told me* That her Huf-
band was very well acquainted with the Family. She
told me, Mrs. Baynton came to Town on Saturday

Night, and was very weary with her Journey. She
faid to me* Madam, if you pleafe fhe fhall come
to you, and recommend her felf. At length fhe

came, and repeated the fame Things, That fhe was a
Country-Gentlewoman, and came up about a Suit of
Law, &c. She faid, Madam, 1 underftand you are

very nice in taking of Boarders, which makes me
the willinger to come to board with you. I took
her to be a very fober Woman -, and feeing it was
but for a little while, I agreed with her. She faid

fhe would come on Wednejday : The Reafon fhe told

me, that fhe came to Town no fooner, was, becaufe

her Maid was fick of a Fever. Mrs. St. John re-

commended to her a Neighbour's Child, which was
a pretty civil Girl ; fhe hired her, which made me
flill like her the better. On Wednejday, Mrs. Bayn-

ton and her Servant came : We were all Widows*
and became very familiar in a fhort Time ; for fhe

is a Perfon of a great deal of Senfe, if pleafed God
to give her Grace. She invited us on Michaelmas-

Day, to go on Board of a Norway Ship ; Ihe had a

Friend there. One of my Friends afked, whether

fhe had any Intereft in it ? She faid, Yes, fhe had<

She likewife faid fhe had a dear Brother come to

Town, an extraordinary Chriftian, that had married

her Sifter : They flrived, fhe faid, who mould out-

do one another in Affections ; and when her Sifter

was upon her Death-bed, fhe recommended Mrs.

Baynton to be both his Wife and Sifter. Mrs. Bayn-

ton faid, My dear Brother will come To-morrow to

fee me. Accordingly he came, with two Gentle-

women with him, that we never faw before nor

fince : Then fhe fent for a Bottle of Claret, and

defired us to drink, which we did, with them. Then
fhe took Occafion topraife the Family ihe was in i

She invited her Brother to live in the fame Street

near to her, feeing he had but a pingling Stomach j

and faid, ihe believed he would like their Victuals.

He declined that, faying, it was out of the way for

his Bufinefs, being obliged to be every Day at

'Change. Then fhe afked me, what I would have a

Meal, if he fhould come at any Time to fee her? I

told her 12 d. for a Dinner •, for fo I had of the

young Ladies Friends that came to fee them.

Mr. Serj. Darnel. Pray, how did the Country-

Gentlewoman behave her felf ?

Mrs. Nightingale. She feem'd to be very modeft,

but ihew'd abundance of Love to her Brother.

Mr. Serj. Darnel. In her Behaviour ?

Mrs. Nightingale. Very well, below Stairs ; but

the Maid faid fhe would fwear above.

Council. How oft did he dine there ?

Mrs. Nightingale. Nine or ten Times.

Council. You fay he dined nine or ten Times at:

your Houfe, did you difcern that there was any thing

of Love betwixt him and Mrs. Rawlins ?

Mrs. Nightingale. No body in the Houfe difcern-

ed that there was.

Mr. Serj. Darnel. Were they Obferved at any

Time to be alone ?

Mrs. Nightingale. No, Sir, they were never

alone that I know of.

Mr. Serj. Darnel Had you any miftruft of Mrs.

Baynton ?

Mrs. Nightingale. Yes, Sir -, fhe came twice Home
elevated with Drink, and we began to fufpect there

was fomething between her and her Brother that

was
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was not ufual. My Lord, her Servant took notice

that we carried it with Strangenefs towards her

Miftrefs ; infomuch that fhe faid to her Miftrefs,

Do you not difcern the Family to be ftrange ? Ay,
Betty (faid fhe) .but I do not care •, if they rouze

me, they'll find me like a Lion : Or to that Effect.

Mr. Soil. Gen. Did Mrs. Baynton difcern that you

knew that fhe faid fo ?

Mrs. Nightingale. No, Sir.

Mr. Soil. Gen. Did you exprefs any Diflike of

her ?

Mrs. Nightingale. No, Sir, not to her ; tho' I dis-

covered my Diflike of her to feveral of the Family,

telling them, I defigned to give herWarning when her

Month was up. But before that, fhe came to me
and paid me, as herCuftom was, for a Week. She

told me fhe had received a Letter from her Friends,

That the Truftees had made up the Bufinefs ; and

the City being chargeable, fhe defigned to return

into the Country. 1 went to my Mother in another

Room, and expreffed to her, with a great deal of

Joy, the Warning fhe had given me. When her

Time was expired, fhe came to me again, and faid,

There was a Fellow would cheat her in Town, and

that fhe muft take out a Statute of Bankrupt againft

him, which would detain her a Week longer ; and

upon her Dcfire, becaufe I would part friendly, I

confented to her flaying a Week longer.

L. C. J. Holt. Speaking to the Prifoner Baynton

,

faid, She might afk Queftions.

Mrs. Baynton. Yes, my Lord. Mrs. Nightingale,

when I went into your Houfe there was no fuch

Character of me, as you fpeak of ; but you invited

me ; and I faid, That if 1 fhould be troublefome, I

would not come.

L. C. J. Holt. She liked you well by the Cha-

racter that was given you by Mrs. St. Jim, but af-

terwards flie had no fuch good Thoughts of you.

Mrs. Baynton. If they did not like me, my
Lord, they might have given me Warning •, but in-

ftead of that, when I gave her Warning, fhe feemed

to be forry.

L. C. y. Holt. She was glad of the Opportunity

of your giving her Warning.
Mrs. Baynton. You were pleas'd, Mrs. Nightin-

gale, to fpeak of going aboard of Ship, it was af-

ter Mr. Swendfen had been there a fecond Time :

When he came to your Houfe, you faid you loved

Punch entirely •, and I faid, If you pleafe, Madam,
Mr. Swendfen fhall make a Bowl •, and this was be-

fore our going on Board.

L. C. y. Holt. Was Mr. Swendfen aboard the

Ship ?

Mrs. Nightingale. Yes, he was ; but I knew not

of his being there.

Mrs. Bufby fworn.

Mr. Serj. Darnel. Come Mrs. Bufby, give an Ac-
count to my Lord and the Gentlemen of the Jury
what you know of this Matter.

Mrs. Bufby. My Lord, I know Mrs. Nightingale

told me that Mrs. St. fohn came to take Lodgings
for Mrs. Baynton, according as Mrs. Nightingale ex-

preffed her felf ; and I was a little curious in en-

quiring what (he was, and begged her Pardon for

afking fo many Queftions about her.

Mr. Serj. Darnel. After fhe had been there, how
did fhe carry her felf ?

Mrs. Bufby. At Michaelmas-Day, at Night, fhe

came up very brifk, and faid fhe had heard from
her dear Brother, and fell a praifing him, and faid

how happy fhe was in him •, and that her Sifter,

upon her Death-bed, faid that fhe fhould be both

Wife and Sifter to him ; She faid likewife, that fhe

had been a Widow 4 Years, and that fhe would ne-

ver marry for the Love fhe had to her Brother.

Mr. Serj. Darnel. Pray give an Account, Mrs.
Bufby, whether there was any Talk in the Family
of this Woman's leaving the Family ?

Mrs. Bufby. Sir, as to her leaving the Houfe, we
were informed that fhe was not what we took her
to be ; and Mrs. Nightingale and I were very un-

eafy •, at which Mrs. Nightingale defign'd to warn
her away.

Council. Mrs. Bufby, Pray give an Account of

your going in the Coach with her.

Mrs. Bufby. On Friday Morning, the 6th of this

Month, Mrs. Baynton faid fhe was going to have
her Lac'd-Head wafhed ; fhe fent her Maid for a

Coach, and faid fhe would fet us down near the

Chapel. After fhe had invited me, and I faw the

Coach, I did not know how to evade it well, but

accepted of her Civility. She bid the Coach ftop

at Hedge-Lane, and faid we fhould be as near to the

Chapel, as fhe went to the Place whither fhe was
going. When we came to the old Buildings, I was
looking out at them, and on the contrary Side I

heard a Buftle, Mrs. Baynton called to the Coach to

go on, and prefently Hartwell was in the Coach

>

with his Arm about Mrs. Rawlins's Waift. I did

think Mrs. Baynton was arretted, I cry'd out for

God's Sake let us alone, we are not concern'd.

Hartwell pull'd up the Glafs, and faid we were the

Perfons concerned. She (pointing to Hartwell at

the Bar) faid, This is the Man, and he himfelf

own'd it before the Recorder, that he told me 'twas

the young Lady and I was concerned ; fays he, Let
me have a few Words with you, and all will be

well. I faid, To be fiire I will not fay any thing to

you except my Friends were near. This Lady, Mrs.

Baynton, faid, No Madam, be fure do not ; fhe ad-

vifed me not to be frightned, for fuch a Cafe once

happen'd to her with her Niece. I afked Hartwell

what he would do with us ? He faid he would carry

us to a Place where we might fend for our Friends,

and make up the Bufinefs. Mrs. Baynton feemed to

take my part, and faid fhe would go to my Friends

;

and fuch Difcourfe as this held till we came to the

Star and Garter Tavern.

Council. Mrs. She pretended to be your Friend ?

Mrs. Bufby. Yes, Sir, fhe argued with the Bai-

liff and faid, may I not go where I will ? And feem-

ed to be very angry with him. Mr. Hartwell alfo

feemed to be very angry with her, and call'd her

Mrs. Pert, faying ; if fhe were Civil, fhe fhould

have the more Refpecl.

Council. Whom did he call Mrs. Pert ?

Mrs. Bufby. He called Mrs. Baynton fo. Then
they carried us to Drury-Lane, and fhe advifed us

to put on our Mafks upon our Faces : I thought to

do it, but afterwards recalling my felf, and thinking

I had done nothing amifs, I would not. They con-

dueled us to the Tavern and put us into a back

Room, and Mrs. Baynton haftened out of the Room
as if fhe would go for fome of my Friends, as fhe

faid fhe would : I directed her to Mr. Thornton

and another ; which fhe faid fhe went to. The Room
where we were was very dark, fo we prelfed into a

forward one : We were in a very great Fright, info-

much, that I faid to Mrs. Rawlins, We'll live and

die together, and then fhe took me hold by my
Arm. Hartwell feeing that, took her from me by

Force, and faid fhe muft go with him. I under-

ftood fhe was arrefted in one Court, and I in ano-

ther ; She muft go to the Marfjalfea, and I to

O o 2 Newgate
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Newgate. Then they hurried her down Stairs out

at a back Door into a Coach : I cry'd out Murder
out of the Window, and faid, For God's Sake take

care of the young Woman, for I know not where

they are carrying her. After this, Mr. Spurr faid to

me, What have you got by Bawling ? We are bet-

ter known here than you. My Fright was very

great, and I was very much furprized : There was

a Man left with me, 1 made my Complaint for

Friends to be fent for. Says I to him : Is it Trea-

fon or Felony ? He told me he did not know, he

was only hired for a Crown to keep me : I defired

that the Gentlewoman of the Houfe might come up

to me ; it was about 12 a-Clock, and at laft fhe

did. And Mr. Wakeman came up, and faid, Ma-
dam, Why do you not Eat and Drink ? He faid

the young Gentlewoman was well, and did both.

Said the Woman of the Houfe to me, Do not you

owe Money ? I faid, No. Nor the young Lady
neither ? I anfwered, None that we mould be Ar-

retted for. When this Mr. Wakeman was here, faid

the Gentlewoman of the Houfe to me, Why do you

not enquire into the Caufe of Action ? Wakeman
told me, that there was a Writ againtt Sabina Bujby,

at the Suit of William Jones, and that William Jones

arretted me. Says the Woman of the Houfe, it

may be your Name is not right, and fo you may
be falfly Arretted. I afked whether I might not

fend for Bail, it being an Action of Debt. Ic being

an Action of Debt, fays he, you may ; and I will

go for you as cheap, and as foon as a Porter. But

I faw him no more till Night.

Council. How long did they keep you ?

Mrs. Bujby. It was betwixt 10 and 11 when

they carried me there firtt, and it was not till near

Night that I faw him again.

Mr. Serj. Darnel. Did he make you give Bail for

yoiir Difcharge in the Afternoon ?

Mrs. Bujby. There was a Lad in the Room faid,

Madam, I will go to fome of your Friends for you.

I directed him to fome of them, and when he came
again, he faid, they were not at home. There was

a poor Man, a Labourer, at work in the Chimney,

he gave me a private Wink, and faid he would go
for me, for he knew Mr. Unkles ; he went, and

Mr. Unkles came. I likewifc fent for Mr. Thornton

and another ; they all came, and met together. Mr.
Thornton demanded on what Account they kept me
there ? They faid they had a Writ againtt me of

200 /. Then they faid they would bail me. They
afked them, Where the young Lady was ? They
told him fhe was with her Friends. Then, myLord,
after this, the Bailiffs fhifted off, and I knew no-

thing more of it, but went away to get a Warrant

to take care of the young Lady.
Council. Had you any manner of Dealings with

Mr. Jones?

Mrs. Bujby. No manner of Dealings with him
in all my Life.

Mr. Mountague. When you came into the Fore-

Room, was Hartwell then with you in the Room ?

Mrs. Bujby. She and I was in a great Fright ; fe-

veral was there, and Hartwell was one of them.

L.C.J. Holt. Was Mrs. Baynton there ?

Mrs. Bujby. Yes, my Lord.

L.C.J. Holt. How long did fhe flay ?

Mrs. Bujby. She went out prefently ; fhe told me
fhe would go to fome of my Friends ; and away

fhe went.

L. C. J. Holt. Did fhe come again ?

Mrs. Bujby. No, my Lord.

L. C J. Holt. Did you fee Hartwell there ?

Mrs. Bujby. My Lord, he was there, and forced

the young Lady from me ; and Spurr, when I put
my Head out of the Window, and cried after her,

faid to me, What have you got by your Bawling ?

We are better known here than you.

Mr. Jujlice Gould. Pray, when was the firtt Time
you took Notice of Spurr ?

Mrs. Bujby. Sir, the firtt Time I took particular

Notice of him, was, when I put my Head out of the

Window •, but it feems he rid behind the Coach ;

he was left with me when Mrs. Rawlins was taken
away, and was in the Room when my Friends came

;

and Mr. Wakeman was there too.

Mr. Jujlice Pozvel. I afk you, did your Friends
offer Bail ?

Mrs. Bufljy. Yes, Sir, they did.

Mr. Jujlice Powell. Did any of them require

Bail?

Mrs. Bujby. My Friend, Mr. Thornton, afked en
what Account they kept me ? And they faid they

had an Action of 200 /. againtt me.
Mr. Hartwell. Was I there then ? Did I ever

come back after you were there ?

Mrs. BuJJjy. I believe you were, but I cannot be

pofitive •, but you were in the Coach, and you were
the Man that carried away Mrs. Rawlins from me.

Mr. Wakeman called.

Mr. Soil. Gen. Give an Account to my Lord and
the Council, of what you are concerned in this

Matter.

Mr. Wakeman. If it fhall pleafe your Honour, my
Lord, Mr. Hartwell came on Wednejday (before

this Thing happen'd) to my Houfe, and left Word
there, that there was a Writ to be executed, if I

would execute it : I was not then at Home, but

when I came Home, which was late at Night, my
Daughter told me of it. I went to him on Thurs-

day Morning. Pie faid to me, Mr. Wakeman, I

have a Writ to be executed, will you dc it ? I faid

I would. Then he carried me to Wejlminjler to the

Mitre-Tavern, and made no flop nor ftay •, then he

called for a Quart of Ale, and a Quart of White-
Wine, and a Toaft and Cheefe ; and when he had
eat one Toaft, we had another. The Man of the

Tavern came in, whofe Name was Holt. Mr. Hart-

well faid to me, We muft not do the Bufinefs this

Morning •, it cannot be done, faid he : But he ap-

pointed me to come on Friday Morning. He or-

dered me, if I came firtt, to call for Wine, and the

fame as we had before. I came firtt, and called for

Wine, Ale, a Toaft and Cheefe ; in the mean Time
Mr. Hartwell came in, and eat fome with me.

L. C. J. Holt. Who was the Writ againft ?

Mr. Wakeman. It was againft Madam Rawlins.

Mr. Holt went out, and called Mr. Hartwell, and

faid, the Bufinefs would be done that Morning.

Then we followed him to Stretton-Ground. Mr.
Holt faid to Spurr and my felf, we had belt ftand

near the Place : He took Mr. Hartwell with him

to the Top of the Street, the People gazed at us,

and I was aftiamed, and went into an Ale-Houfe ;

a Man came back, and faid, The Coach is at the

Door ; and Mr. Hartwell came and faid, the Coach

would come by prefently ; Mr. Hartwell and Spurr

went before, and bid me follow the Coach ; and

coming near the Park, in Wejlminjler, I was be-

hind •, Mr. Spurr flopped the Coach. Mr. Spurr

flopping the Coach I made up to it •, but before I

came to it Mr. Hartwell was in the Coach, and what

he faid to them I do not know.

L. C. J. Holt. Who flopped the Coach ?

Mr. Wake-
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Mr. Wakeman. Mr. Spurr flopped the Coach,

and ferved die Writ •, it was my Writ. Mr. Hart-

well ordered the Coach to drive to the Star and

Garter Tavern in Drury-Lane ; we went all along

with it ; and when we came there, they led us to

a little Room, and the Gentlewoman did not like

it, but went into a forward Room, and this Gentle-

woman (pointing to Mrs. Baynton) with her Band-

box, was with them.

Council. Who was it ?

Mr. JVakeman. (pointing to Mrs. Baynton at the

Bar, [aid 'twas fie) I did not know but fhe was this

Lady's Friend •, I never faw any of them before in

all my Life. Mr. Hartwell went down, and Mrs.

Baynton ; and I thought fhe went to fetch Madam
Rawlins's Friends. Mr. Hartwell came to the young

Lady, and laid, You muft go to my Houfe. The
young Gentlewoman faid, O Lord, don't part us.

But he did fo, and put her into a Coach. I faw

the Gentlewoman going, but did not go with her my
felf, for I was flopped by a Gentleman of my Ac-

quaintance ; but when I came to Mr. Hartwell's

Houfe, I faid, Mr. Hartwell, Where is the young

Gentlewoman ? He told me fhe was below Stairs.

I told him that I had fomething of Bufinefs elfe-

where. I afked him, and he gave me Leave to go.

I went, and when I returned back to Mr. Hartwell's

Houfe, I afked for him, but his Wife told me he

was not within. I afked where the young Gentle-

woman was? She anfwered, that fhe was gone with

her Hufband to the Fine-Tavern in Holborn. I went

and afked for Mr. Hartwell ; they told me he was

above Stairs. I went up, and found him with Mr.

Spurr, and a Tallow-Chandler. I fhould have told

you, that when I went from Mr. Hartwell's Houfe

about my Errand, I faw Mr. Holt ftanding near the

Back-Door of the Five-Bell Tavern in Witch-ftreet,

and he afked me where Mr. Hartwell was ? I told

him he was at Home. Then Holt afked for the

Woman, I faid fhe was at Hartwell's—Afterwards

I faw Mr. Swendfen at the Five-Bells with Holt, and

he gave me a full Glafs of Claret ; I drank it off,

and away I went. When I went to the Vine-Ta-

vern, Mr. Flartwell, Mr. Spurr, and &Tallow-Chand-
ler were in a Room by themfelves. I faw that

Gentleman (looking out of a Window) that was

with Holt ; he looked at me, and I at him. Mr.
Hartwell afked me if I had dined ? I told him No.
He faid there were fome Stakes. I dined there ; then

the Gentlewoman, viz. Baynton, at laft came out of

Door and called Mr. Hartwell to her. When Mr.

Hartwell came from her, he told me the Matter

was made up, and the Prifoner was difcharged.

L. C. J. Holt. Who was the Writ againft ?

Mr Wakeman. Mrs. Rawlins.

L. C. J. Holt. When the Prifoner was difcharged

they gave you the Writ again ?

Mr. Wakeman. Yes.

L. C. J. Holt. Had you a Writ againft Mrs. Bujby?

Mr. Wakeman. I had none againft her.

Council. How far is it from Hartwell's Houfe
to the Star and Garter-Tavern ?

Mr. Wakeman. It is about a Furlong.

Council. What was your Writ for ?

Mr. Wakeman. But 20 /.

L. C.J. Holt. And you faid you had an Action

of 200 1.

Mr. Wakeman. My Lord, Mr. Hartwell faid fo. I

do not know the Woman, but fhe will be fhewed us.

L. C. J. Holt. Look at the Prifoner at the Bar.

Was fhe in the Coach when Mrs. Rawlins was Ar-
retted ?

Mr. Wakeman. Yes, yes. I had no ill Defign in
what I did.

L. C. J. Holt. Did you go behind the Coach ?

Mr. Wakeman. Yes, my Lord, I did.

The Writ produced and read in Court.

Mr. Juft. Gould. Were you there at the Star and
Garter when Mrs. Bujby's Friends came to Bail her ?

Mr. Wakeman. When I came to the Star and
Garter Tavern, the Gentleman came and afked me,
whether I knew where Mrs. Bujby was ? I told him
I left her at the Vine-Tavern, and believed that there
they might find her.

L. C. J. Holt. Was Spurr at the Vine-Tavern
any Time ?

Mr. Wakeman. My Lord, I left Spurr, Hartwell,
and the Tallow-Chandler at the Vine-Tavern.

Mr. Serf. Darnel. Was it Mr. Hartwell or Spurr
that afked you to eat Stakes ?

Mr. Wakeman. It was Spurr.

Mrs. Baynton. Mr. Wakeman, Did you ever fee

me before the Arreft ?

Mr. Wakeman. No, I never faw you before then 4

Mrs. Berkley Sworn.

Mr. Serj. Darnel. Pray look upon this Prifoner,

Mrs. Baynton, Do you know her ?

Mrs. Berkley. Yes, Sir, I do know her.

Mr. Serj. Darnel. How came you to know her ?

Mrs. Berkley. By her lodging in Mrs. Nightin-

gale's Floufe, and no otherwife.

Mr. Serj. Darnel. Did you ever hear her fpeak
of a Brother that fhe had ?

Mrs. Berkley. Yes, Sir, fhe faid this Mr. Swend-

fen was her Brother.

Mr. Serj. Darnel. Mrs. Rawlins, Are you Sworn ?

Mrs. Rawlins. Yes, Sir.

Mr. Serj. Darnel. Stand forward a little. Do you
give my Lord an Account of the whole Matter.

Mrs. Baynton. Mrs. Rawlins, fpeak the Truth, I

defire nothing but Juftice.

L. C. J. Holt. You are upon your Oath remem»
ber, and therefore fpeak nothing but the Truth.

Council. Give an Account of your Proceedings

in the whole Matter.

Mr. Serj. Darnel. Do you know any of the Pri-

foners at the Bar ?
~\

Mrs. Rawlins. Yes, I know them all, Mrs. Bayn-
ton, Mr. Hartwell, and Mr. Spurr.

L. C. J. Holt. Do you know them ?

Mrs. Rawlins. Yes, my Lord.

L. C. J. Holt. How came you to be acquainted

with Mrs. Baynton ?

Mrs. Rawlins. My Lord, I came to be acquaint-

ed with her by her taking Lodgings at our Houfe,

She came and took Lodgings at Mrs. Nightingale's

for a Month or Six Weeks. When her Month was

out, fhe faid her Bufinefs was done, and fhe muft go
into the Country.

Mr. Serj. Darnel. Give an Account of what hap*

pen'd to you on Friday the 6th of November.

Mrs. Rawlins. We were going to Qxendon Chapel,

Mrs. Bujby and I. Mrs. Baynton told us, fhe

was going that Way, and invited us into her Coach %

fhe faid fhe would fet us down near the Chapel s we
accepted of her Invitation, and went with her. When
we were at the Broad Way in Dartmouth-Ground,

there was Flartwell, and Two more Bailiffs ; they

ftopp'd the Coach, and Mr. Hartwell got in. Said

Mrs. Bufiy, to him, For Chrift's Sake let us go out

we owe no Man any thing. He faid the Matter

concerned Mrs. Bujby and me, and he ordered the

Coach to be driven to the Star and Garter Tavern

in Drury-Lane,

Mr. Serj,
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Mr. &?rj. Darnel. Did any Body come into the

Coach ?

Mrs. Rawlins. Yes, Sir, Mr. Hartwell.

Mr. Serj. Darnel, Did he do any Thing to the

People in the Coach ?

Mrs. Rawlins. No, Sir, but ordered the Coach

to go to the Star and Garter Tavern. When we

came there we went up Stairs, and did not flay above

a Dozen Minutes in one of the Rooms, but removed

from thence to a Room forward : Mrs. Baynton

was gone, and Hartwell fent up Spurr.

Mr. Serj. Darnel. Miftrefs, Pray look, Do you

fee the Man that came up to you ?

Mrs. Rawlins. I fuppofe it was the Man that is

next to Mrs. Baynton ; if I be not miftaken it is

him -, I cannot be pofitive.

Mr. Serj. Darnel. Some of them came up to you

and faid, they muft have the young Lady down

Stairs ?

Mrs. Rawlins. Yes, Sir •, and Mrs. Baynton faid,

Nay. They after that forced me away.

Mr. Serj. Darnel. Who was it that did that ?

Mrs. Rawlins. It was Mr. Hartwell that did it.

Mr. Hartwell. Who is Mr. Hartwell ?

Mrs. Rawlins. Your felf, Mr. Hartwell, took me
about the Middle, and drove me down Stairs. I

cried out Murder, and defired fome good Body to

go with me •, he faid, if I did not hold my Tongue

he would fend me to Newgate that Minute.

Mr. Serj. Darnel. Where did he carry you ?

Mrs. Rawlins. He carried me from the Star and

Carter Tavern to his own Houfe.

Mr. Serj. Darnel. Where is his Houfe ?

Mrs. Rawlins. In Witcb-ftreet.

Mr. Serj. Darnel. How longdidhekeep you there?

Mrs. Rawlins. I do not know juftly, but I think

it was about an Hour.

Mr. Serj. Darnel. What did they do with you

there ?

Mrs. Rawlins. They put me into a Back Room,
there was no Body with me : but at laft Mrs. Bayn-

ton came in and pretended fhe was going by and

heard my Name, and therefore came in. I was ve-

ry much frighted. She faid fhe had been at feveral

of my Friends, but could get no Body to come. She

told me fhe would fend for her Brother, and he

mould be Bail for me.

L. C. J. Holt. You fay fhe would fend for her

Brother to be your Bail ?

Mrs. Rawlins. Yes, my Lord.

L. C. J. Holt. What followed then ?

Mrs. Rawlins. She went for her Brother to come

to be my Bail, and it was hardly half a Quarter of

an Hour before fhe came in again with her Brother.

Council. What is her Brother's Name ?

Mrs. Rawlins. Swendfen. Mr. Hartwell came in-

to the Room where I was, and faid, Is Mrs. Raw-
lins's Friend come yet ? Mrs. Baynton anfwered,

Yes. They had a Coach prepared at the Door, and

in that they carried me to the Tavern in Holboum ;

there was in the Coach, Mrs. Baynton, her Brother,

Mr. Hartwell, and I.

Mr. Mountague. Where did they carry you ?

Mrs. Rawlins. To the Vine-Tavern in Holboum.

Mr. Mountague. What did they do with you

then ?

Mrs. Rawlins. They carried me up Stairs, put

me into a Room, I cannot tell exa&ly how long I

was there.

Mr. Mountague. What did they do then ?

Mrs. Rawlins. Then Holt was there to be the other

Bail j they were very willing to take his. Bail, but

were very fcrupulous in taking Mr. Swendfen'& Bail.

They told me, in fhort, that I muft marry Mr.
Swendfen, and that would put an End to it, or elfe

I muft go to Newgate.

L. C. J. Holt. Who faid fo ?

Mrs. Rawlins. Mrs. Baynton faid, If I did not
marry her Brother, I muft go to Newgate. I re-

plied, that I would not marry without my Friends
Advice ; but I was not fo much aifraid of going to
Newgate, as I was of being murdered, or fent

away fomewhere into the Country, where I might
never fee or hear of my Friends.

Council. How did they behave themfelves in the
Room ?

Mrs. Rawlins. They importun'd me to marry
Mr. Swendfen, and for that End Mrs. Baynton would
have my Ring from my Finger ; I would not let

her have it, but fhe forced it away from me. I afked
her what fhe would do with it ? She told me, fhe
would go and get a Wedding Ring made by it.

She went and bought a Wedding Ring, and gave
me my own again : Then the Minifter and Clerk
was brought into the Room ; the Minifter and Clerk
came in and married Mr. Swendfen and me.

Mr. Serj. Darnel. How long did you ftay in the

Room after you were married ?

Mrs. Rawlins. Not a Quarter of an Hour.
L. C. y. Holt. Where was Hartwell ?

Mrs. Rawlins. They were in the Room over-

gainft us.

L. C. y. Holt. Who brought the Parfon into the

Room ?

Mrs. Rawlins. Holt brought them in.

L. C. y. Holt. Where did they carry you then,?

Mrs. Rawlins. To Mr. Blake's Houfe in Holboum.
L. C. y. Holt. Who went with you ?

Mrs. Rawlins. No body but Mr. Swendfen, Mrs.
Baynton, and my felf.

L. C. y. Holt. What did they do then ?

Mrs. Rawlins. They ordered the meeting of a

Bed, and put me to Bed.

Council. Was there any Compulfion in going to

Bed, or did you go voluntarily ?

Mrs. Rawlins. I did not go freely, but was
forced to Bed ; Mrs. Baynton afked me to go to

Bed ; after which fhe afked me the Reafon why I

would not go to Bed ? Says I, my Reafon is, be-

caufe I don't care to go to Bed fo foon.

Mr. Serj. Darnel. Who undreffed you ?

Mrs, Rawlins. Mrs. Baynton and Mr. Blake's

Daughter.

Mr. Serj. Darnel. How long was you in Bed ?

Mrs. Rawlins. About an Hour or Two.
Mr. Mountague. When you went out, had you

any Expectation to go any where elfe but to Church?

Mrs. Rawlins. No where but to Church, upon

my Word.
Mr. Mountague. Did you go voluntarily to the

Tavern in Drury-Lane, or againft your Will ?

Mrs. Rawlins. To be fure it was againft my Will.

Mr. Hartzvell. Did you fee me, Madam, at the

Fine-Tavern the Time that you were confined there ?

L. C. y. Holt. Did you fee Hartwell at the Vine-

Tavern before you were married ?

Mrs. Rawlins. Yes, Mr. Hartwell, you may re-

member that you were once in the Room where I

was : I will give you an Inftance of it ; you were

fmoaking a Pipe of Tobacco ; Mrs. Baynton faid

to you, What would you have with her ? You faid

I was the Prifoner.

L. C. y. Holt. Did they take the Bail that was

offered ?

Mrs. Razvlins.
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Mrs. Rawlins. Mr. Hartwell laid, he would ccn-

fider it with Mrs. Baynton ; and they all went out*

and left me alone by my felf. Mrs. Baynton, after

they had confulted together, came in and told me
that they refufed the Bail.

Mrs. Baynton. When you were left by your felf,

Mrs. Rawlins, if you had not a mind to marry Mr.
Swendfen, why did not you make your Efcape.

L. C. J. Holt. Did me come there by her Con-
fent ?

Mrs. Baynton, No, my Lord, but when fhe was
left to her felf, me might have eafily got away.

L. C. J. Holt. Mrs. Rawlins, You were left alone

In the Room, Was there any Propofal of your Mar-
riage to Mr. Swendfen made before that ?

Mrs. Baynton. My Lord, if I may have leave

to fpeak, they contracted Friendfhip almoft a
Month before.

L. C. J. Holt. Mrs. ftay your Time. [To Mrs.
Rawlins] Confider the Queftion.

Mrs. Baynton. My Lord, the Ring was bought
before fhe was left alone, (he knows it very well,

and was looking upon it when I came into the

Room again.

L. C. y. Holt, To Mrs. Rawlins. Had you the

Ring before that ?

Mrs. Rawlins. Not as I know of, my Lord.
Mrs. Baynton. You had the Ring upon your

Finger, and faid, it was a very handfome one i but

I had bought it a little too wide for you.

Mrs. Rawlins. It is very ridiculous ; I faid no
fuch Thing.

L. C. y. Holt. She was left in the Room alone,

when you both went out ; but it feems it was upon
her Defire to be Bailed, and therefore me would
not efcape.

Mr. Serj. Darnel. Yes, yes, it was with the In-

tent to be Bailed that me did this.

L. C. y. Holt. Mrs. Baynton, it is now Time
for you to make your Defence.

Mrs. Baynton. My Lord, I will. Mrs. Bujby,
when Mr. Swendfen came to her Houfe firft, called

him her dearly beloved Likenefs •, Did not fhe fay

fo Mrs. Rawlins ?

L. C. y. Holt. Did you ever hear Mrs. Bujby
call Mr. Swendfen her dearly beloved Likenefs ?

Mrs. Rawlins. My Lord, I defire fhe may an-

fwer for her felf.

Mrs. Baynton. My Lord, I will afk Mrs. Raw-
lins feveral Queftions. The Second Sunday wheri

I was at their Houfe, Mrs. Rawlins, you know you
(laid at home, and I did fo too ; Did not you fay

then, that you wiflied Mr. Swendfen was there,

when they were all at Church, did not you fay fo ?

Remember you are upon your Oath.

L. C. y. Holt. Upon your Oath, do you remem-
ber any fuch Thing ?

Mrs. Rawlins. No, my Lord ; and I would not

for all the World fay any thing but the Trudi.

L. C. y. Holt. Did you, or did you not ?

Mrs. Rawlins. Indeed, my Lord, I do not re^

member that ever I faid any fuch Word.
Mrs. Baynton. Mrs. Rawlins, did you not come

to my Bed-fide often, and kifs and hug me, and
would be talking with Pleafure of Mr. Swendfen t

L. C. y. Holt. Do you remember that you fat

at her Bed- fide, and fpake of Mr. Swendfen, and

kifTed and hugged her ?

Mrs. Rawlins. My Lord, indeed Mrs. Baynton

did much talk of her Brother.

L. C. y. Holt. But did you talk of her Brother ?

Mrs. Rawlins. My Lord, if I did fay any

Thing, I did not fpeak with a Defign to have him 5

it may be I might do fo.

Mrs. Baynton. Mrs. Rawlins*, did not you bid

me to tell him, that there was a good Lady, that

had her Fortune in her own Hands, and at her own
Difpofal, that would make him a Very good Wife t

Did not you tell me this ?

Mrs. Rawlins. I did not fay fo -, but faid there

was a very good Lady that would make a very

good Wife whenever fhe married ; but did not fay,

that fhe would make him a good Wife.

Mrs. Baynton. Mrs. Rawlins, Have not ybU beefi

the mod uneafy Woman in the World, when he did

not come to dine at Mrs. Nightingale's ?

L. C. y. Holi. Speak out.

Mrs. Baynton. My Lord, Mr. Swendfen had a

Cold, and fhe told me, (lie could not be eafy till

he was cured of it.

Mrs. Rawlins. I never faid fuch a Thing. Can

you fay fo, Mrs, Baynton ?

Mrs. Baynton. My Life is upon it, and I will

not for my Life fay any Thing but the Truth.

L. C. y. Holt. Did you exprefs any fuch Thing

to Mrs. Baynton, of your Uneafinefs till Mr. Swend-

Mrs. Baynton. Pray, my Lord, let her ftand by fen had got rid of his Cold
her felf a little, that no body may fpeak to her.

L. C. y. Holt. Did you ever hear her fpeak of

Mr. Swendfen, that he was her dearly beloved

Likenefs ?

Mrs. Rawlins. Yes, my Lord ; I do not know
but fhe might fay fo.

L. C. y. Holt. What, when Mr. Swendfen was
by?

Mrs. Rawlins. No, my Lord.
L. C. y. Holt. Do you remember that you ever

heard Mrs. Bujby call him fo ?

Mrs. Rawlins. Once, my Lord, to Mrs. Baynton.

L. C. y. Holt. What fay you Mrs. Bufby, did

you call him fo ?

Mrs. Bujby, My Lord, I thought him very
much like my Hufband in one Part of his Face,

and Mrs. Baynton her felf call'd him my beloved

Likenefs.

Mrs. Baynton. My Lord, How could I call him
her beloved Likenefs, and never faw her Hufband
with my Eyes ?

L. C. y. Holt. Well, what Queftions will you
afk?

Mrs. Rawlins. No, my Lord.

Mrs Baynton. But, Madam, Did not you feek

to tell me thefe Things by your felf? You told me,

you had a great deal of ill Ufage ; and told me,

you lived more like a Servant than any thing elfe

:

You faid, that when there was another Lodger

there, becaufe you went to fee her in her Room,
you were chid feverely for it, and charged never to

go near her.

Mrs. Rawlins. I do not know but that I might

do it.

L. C. y. Holt. But why did you do it ?

Mrs. Rawlins. My Lord, I can give you no

Account ?

L. C y. Holt. Did you bid her tell him, that

you knew a Gentlewoman, at her Own Difpofal,

that would make him a very good Wife ?

Mrs. Rawlins. My Lord, I do not know but

that I faid to Mrs. Baynton I wifhed her Brother a

very good Wife.

L. C. y. Holt. But did you fay, that you knew

a Gentlewoman, at her own Difpofal, and a Fortune,

that would make him a very good Wife ?

Mrs, Rawlins,
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Mrs. Rawlins. My Lord, I did not fpeak with

a Defign to marry her Brother, but was refolved to

take the Advice of my Friends.

Mrs. Baynton. Did not you fay, that you wifh'd

your felf Mr. Swendfen's Wife, feveral Times ?

L. C. J. Holt. Did you ever tell her, that you

wifhed your felf Swendfen's Wife ?

Mrs. Rawlins. My Lord, I don't know whether

1 did or no.

L. C. J. Holt. How came you to have fuch a

good Opinion of Mr. Swendfen ?

Mrs. Rawlins. Mrs. Baynton told me he was

a very good-temper'd Gentleman, and never out

of Humour.
L. C. J. Holt. Would you marry a Man for his

good Humour only?

Mrs. Rawlins. I never had married, if there had

not been a Force put upon me.

L. C. y. Holt. Did you tell Mrs. Baynton, that

you would never marry, but by the Confent of

your Friends ?

Mrs. Rawlins. Yes, I did.

Mrs. Baynton. My Lord, I never heard her fay

fo in all my Life.

L. C. y. Holt. Did you tell her, notwithftanding

what you faid of Mr. Swendfen, that you would ne-

ver marry without the Confent of your Friends ?

Mrs. Rawlins. My Lord, I did often fay, that

I would never marry without their Confent.

Mrs. Baynton. Mrs. Rawlins, did not you, when
you were acquainted with Mr. Swendfen, flight

Mr. Pugb ?

L. C. y. Holt. Did you fhew any Diflike of Mr.
Pugb, upon Swendfen's Account ?

Mrs. Rawlins. My Lord, I cannot tell ; if I did

fhew any Ill-will to Mr. Pugb, it was not with a

Defign to have Mr. Swendfen.

L, C. y. Holt. Hath there been any Courtfhip

carry 'd on betwixt Mr. Swendfen and you ?

Mrs. Rawlins. My Lord, no more Courtfhip to

me than to all the Family •, my Lord, I did not

perceive that Mr. Swendfen fhewed me more Fa-
vour than any in the reft of the Family.

L. C. y. Holt. Have you any more Queftions,

Mrs. Baynton ?

Mrs. Baynton. When Mr. Swendfen was walking
in the Garden, did not you fay, that you would go
and walk with him, but that they would take notice

of it? But pray, faid I, do not, you may make
them angry by it. Did not you fay, that you
would go up, and look out of the Window, with
Expectation to have been called down by me ? Did
not you walk with Mr. Swendfen, and difcourfe

with him about the Things of Love, and he faid,

he would have no body but you, and you likewife

faid, that you would have no Body but him ?

L. C. y. Holt. Were you alone with Mr. Swend-

fen, at that Time in the Garden ?

Mrs. Rawlins. I think I was with him in the

Garden at that Time, but not alone.

Mrs. Baynton. My Lord, fhe was alone with
Mr. Swendfen in the Garden feveral Times.

Mrs. Rawlins. I can fpeak it upon my Oath,
that I was never in the Garden with Mr. Swendfen,

but that Time.
Mrs. Baynton. Did not you fay that you would

have no body but Mr. Swendfen ?

Mrs. Rawlins. No, I never faid any fuch

Thing.

Mrs. Baynton. What made you go up Stairs,

and cry for an Hour together •, and faid to my
Servant, that you would have your Belly full of

crying, before you went away : Betty can teftifie

this, fhe is in the Court, but muft not be heard.

L. C. y. Holt. She may be called, if you will.

Mrs. Baynton. Pray Mrs. Rawlins, did you not

once come up to me, and faid you had been twice

there, and wifhed that you could fee Mr. Swendfen,

and that you could not be eafy without his Com-
pany

Mrs. Rawlins. As I am upon my Oath, I ne-

ver faid fuch a Thing.

Mrs. Baynton. Mrs. Rawlins, did not you fay a

Hundred Times, that you loved Mr. Swendfen,

above any Man in the World ?

Mrs. Rawlins. I never faid any fuch Thing in my
Life.

Mrs. Baynton. Did not you peel Walnuts for

Mr. Swendfen, and defire me to carry them to him j

Mrs. Rawlins. I never did fo.

Mrs. Baynton. My Lord, I would have her afked

;

whether fhe confented to be taken away, directly,

or indirectly?

L. C. y. Holt. What fay you to that Mrs. Raw-
lins ?

Mrs. Rawlins. My Lord, It was all againft my
Knowledge and Will, I never confented to it.

Mrs. Baynton. Mrs. Rawlins is not this true, that

you pulled your Ring from your Finger, and gave
it me to have a Wedding Ring made by it, which

difcovered your free Confent to the Marriage ?

Mrs. Rawlins. No, Mrs. Baynton, do you think

that I would have given any manner of Confent

to be married to him, without the Advice of my
Friends, if I had not been forced to it ?

Mrs. Baynton. Did not you fend all Mr. Pugb's

Letters back again, and defired him in your Let-

ter to come no more at you ; and that you would

have nothing to fay to him, and that if he came he

would put you to fuch a Fright that you would not

be capable of feeing him ?

L. C. y. Holt. Did you tell her fo ?

Mrs. Rawlins. I do not remember that I told

her any fuch Thing.

L. C. y. Holt. Did you fend back Mr. Pugb's

Letters ?

Mrs. Rawlins. I do not remember that I fpake

any Thing to Mrs. Baynton, tho' I did fend back

the Letters.

L. C. y. Holt. Why did you fo ?

Mrs. Rawlins. It was not upon Mr. Swendfen's

Account that I did fo.

L. C. y. Holt. Do you remember that you re-

peated to her any of the Contents of a Letter that

you had written to Mr. Pugb, about fending back

his Letters?

Mrs. Rawlins. No, my Lord, I did not.

Mrs. Baynton. My Lord, I had it from her own

Mouth, elfe how could I have known of it ? I did

not know it till fhe told me. Mrs. Rawlins, how
can you fay you told me not thefe Things ?

Mrs. Rawlins. No, Mrs. Baynton, T did not.

Mrs. Baynton. Mrs. Rawlins, you do not fay true.

I never knew nothing but what I had from her own

Mouth.
L. C. y. Holt. You fent his Letters back again,

pray upon what Account did you do fo ?

Mrs. Rawlins. It was upon Things that we heard

of Mr. Pugb, that was not very handfome. Mrs.

Bufby can tell the fame.

L. C. y. Holt. Did the Courtfhip break off?

Mrs. Rawlins. My Lord, it was but the Day

before this Thing happen'd.

Mr. Serf
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Mr. Serj. Darnel. Mrs. Bujly, did you know of the

lending back the Letters ? And who was it that put

Mrs. Rawlins upon fending of them back ?

Mrs. Bujby. Yes, Sir, it was by our Advice.

Mr. Serj. Darnel. Whofe Hand was it that wrote

the Letter ?

Mrs. Bajby. Mrs. Berkley.

Mr. Serj. Darnel. Was it by her Inclination and

Confultation of her Friends ?

Mrs. Baynton. Had not you a miftruft, that there

was Love betwixt Mr. Swendfen and Mrs. Rawlins ?

Mrs. Bajby. I had no miftruft of any fuchThing.

Mrs. Baynton. Why did you tax me with it then ?

L. C. J. Holt. When was this ?

Mrs. Baynton. My Lord, it was at the Limner's

;

1 heard fomething as if Mrs. Rawlins mould fpeak

Words of Difcouragement to Mr. Pugh. Mrs. Buf-

by, when I told her of it, (he denied it, and faid,

Mrs. Baynton, I do not know this. But here is

Mrs. Rawlins her felf, and fhe (hall anfwer for her

felf, if fuch a Thing is : She thought, if there was

anyStrangenefs between Mrs. Rawlins and Mr. Pugh,

it was occalion'd by Mrs. Rawlins's Love to Mr.

Swendfen. When they afked my Advice of the

Thing, Mrs. Rawlins and Mrs. Bujby told me, that

Mr. Pugh had Three or Four Thoufand Pound Stock:

1 faid, if Mr. Pugh had fuch a Love for Mrs. Raw-
lins as he pretended to, that he would do well to

have drawn out One Thoufand Pound, and given

it to the young Woman.
L. C. J. Holt. Mrs. Baynton, have you any thing

to afk ?

Mrs. Baynton. Perhaps I may have more to fay,

but I am in Confufion, my Lord : Mrs. Bujby, as

well as Mrs. Rawlins, was never eafy, but when
Mr. Swendfen was there.

L. C. J. Holt. Mrs. Rawlins, upon the Oath that

you have taken, did you confent to your being taken

away after the Manner as you were, or gave any En-
couragement to Mr. Swendjen ?

Mrs. Rdwlins. No, my Lord, I do not know
that I gave him any manner of Encouragement.

Mrs. Baynton. My Lord, fhe gave him all the

Encouragement imaginable.

L. C. J. Holt. I pray, Mrs. Bayhton, do not put

your felf into a Paffion : I fpeak in Favour to you ;

you will not deliver your felf fo well in Paffion, as

without.

Mrs.. Baynton. She lay baiting of me Night and

Day, and always fpeaking to me of her Love to

Mr. Swendfen ; and to hear her fpeak the quite con-

trary, really it moves me, my Lord.
Betty, Mrs. Baynton'.* Maid, called.

Mrs. Baynton. Betty, have not "you told me,
that Mrs. Rawlins faid fhe would fill her Belly with

Crying before fhe went, and that fhe would enquire

for Mr. Swendfen ?

Betty. No, 1 faid no fuch Thing.
L. C. J, Holt. Speak the Truth, without being

biafb'd by one Side or other. Did you hear that

ever Mrs. Rawlins went into the Chamber to cry, or

enquire for Mr. Swendfen ?

Betty. No, my Lord, I never heard it.

Mrs. Baynton. My Lord, I never was theWoman
that afked this Maid any Queftion any way, but fhe

frankly told me all this ; and fhe often faid, that fhe

was fure Mrs. Rawlins had a very great Kindnefs for

Mr. Swendfen : And one Day fhe hearing of fuch a

Noife of Laughing, and the Doors flinging, that fhe

went down Stairs to fee what was the Matter •, Mr.
Swendfen was there then, and Mr. Pugh. Mr. Pugh
was fo offended at Mrs. Rawlins's Mirth, that he
Vol. V.

went away in a great Diftafte ; and fhe faid, that

Mrs. Rawlins was never eafy, but when fhe was
talking of Mr. Swendfen.

Mrs. Baynton. Betty, did not you fay, that fhe

afked you feveral Times of Mr. Swendfen, and wifhed

he would come and dine with them ?

Betty. I never heard her but once.

Mr. Swendfen's Jury return to give in their Ver-

di5i all Twelve.

Gentlemen, are you agreed in your Verdift ?

Anf. Yes.

Who fhall fay for you ?

Anf. The Foreman.

Erafmus Johnfon, a Dane, and one of the Jury
faid, He was not fatisfied.

Johnfon. If it fhall pleafe you, my Lord, I am
not fatisfied •, I do not find, from any of the Evi-
dence that hath been given, that he was privy to the

Arreft ; my Confcience will not let me comply with

the reft, that he is Guilty.

L. C. J. Holt. What kind of a Confcience have

you ? Do you not believe what the WitnefTes have

.

faid ? Have you any Evidence that Mrs. Rawlins

went away with her own Confent ?

Johnfon. I do not find, my Lord, that it was

done by him.

L. C. J. Holt. Did not he go to Hartwell's Houfe,
and from thence, while fhe was under the Force,

went with her to the Vine Tavern, where he married

her ? Which was a forceably taking by him.

Johnfon. But, my Lord, it was with her Con-

fent -, elfe how could he marry her ?

L. C. J. Holt. Tho' fhe did confent to the Mar-
riage ; yet if fhe was taken by Force, it is the fame

Offence.

Foreman. My Lord, he did agree that this was a

Point of Law, and would leave it with your Lord-

fhip •, he believes fhe was forced, but he thinks he

was rifet privy to the Woman's Actions that he em-
ployed.

Johnfon. My Lord, I do not fee there were any

Evidence againft him.

L. C. J. Holt. When the Bailiffs were employed

to take her, it appears by the Sequel, that it was
with an Intent that he might marry her : What can

be plainer ? Govern your felf by Reafon.

Johnfon. I believe that there was a Force by the

Bailiffs.

L. C. J. Holt. Did not he take the Advantage of

the Force ? And was that to any other Purpofe, but

for him to marry her ? There was no Caufe ofAction

either againft her or Mrs. Bujby.

Johnfon. It proved fo, my Lord.

Foreman. My Lord, he would know whether he

were in that Statute, in Point of Law, if this Maid
did confent to it ?

Judge Powel. He was guilty of the Thing j he

was confenting to it afterward.

Johnfon. They were in Streets and Houfes before

they married •, and fo, if fhe had not confented, fhe

might have cried out.

Judge Powel. Did not he go to Hartwell's Houfe,

and to the Vine Tavern ?

Johnfon. I cannot believe him guilty, as I would

anfwer it before God and the World.

L. C. J. Holt. Pray confider, do not give a Ver-

dicT contrary to plain Evidence.

Johnfon. By all the Circumftances, fhe was as

willing as he : All that I can fay to it, my Lord, is

that he had fomething of Connivance with thisWo-
man.

Foreman. He believed that all along.

P p p Johnfon,
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Johnfon. I fay, Mr. Foreman, at the Beginning

there was fuch a Thing, as was done by Mrs. Bayn-

ton, without his Knowledge.

Foreman. He did confent before you to take your

Lordfhip's Judgment ; that if your Lordfhip be of

Opinion that he was concern'd in the firft Force,

then that will carry it.

Johnfon. I do not know that me complain'd to

any body, my Lord : I do not fpeak for any Favour

or Affection, my Lord ; but 'tis merely out of a

tender Confcience.

Foreman. He agreed, that if the firft Force was

wirhin the Statute, then he would comply •, and

that we came away upon, to have your Lordfhip's

Opinion. He believed, Mr. Swendfen did employ

the Woman.
L. C. J. Holt. Do you agree ?

Johnfon. I cannot, but I leave it to your Lord-

fhip's PJeafure.

Mountague. The Fact he does agree to •, he does

agree that fhe was taken away by Force.

L. C. J. Holt. Was fhe taken away by Force ?

Johnfon. She was by the Bailiffs.

L. C. J. Holt. Did not he take the Advantage of

this ?

Johnfon. She was under the Force before.

L. C. J. Holt. Befides, Did not you perceive

that flie confirmed for fear fhe fhould go to Newgate ?

The Law of England fays, that is a void Confent,

which is obtained out of Fear.

Johnfon. My Lord, I don't know there was any

Violence ufed by him either in Word or Deed.

L. C. J. Holt. Was not he prefent when Vio-

lence was ufed ?

Johnfon. Yes, my Lord.

L. C. J. Holt. Then was Violence ufed by

him.

Johnfon, But She was very well fatisfy'd both be-

fore and after fhe was married.

L. C. J. Holt. She was under Force, before fhe

was married ; and indeed, all that Night, and af-

terwards.

Mr. Johnfon. She was not hindred to fend Let-

ters.

Count. Who would you have carried them, the

Bailiffs, or Mrs. Baynton ?

Johnfon.- No, my Lord ; but fomebody for half

a Crown, or a Crown.

L. C. J. Holt. It appears very evident, if you

will believe Witneffes, that fhe was under a Force,

before fhe was married, when fhe was married, all

Night after, and the next Day when fhe was at the

Recorder's. If you are not fatisfy'd, I'll fay no

more, not one Word more.

Foreman. We muff go my Lord, and have been

Faffing all Day, He is prepar'd for Failing, if it be

for a Day, or two or three.

Judge Towel. The Queflion is now, Whether
you do not believe, upon all this Evidence you have

heard, whether this Lady was not under an Arreft,

and taken by thefe Bailiffs ?

Johnfon. Yes, I do believe that •, but I do not

believe Mr. Swendfen employed them ; all that I

fpeak upon is this, that fhe had her free Liberty.

Foreman. My Lord, he was refolved to ftand by
what your Lordfhip fhould fay.

Judge Powel. If he did not kt them to work, yet

his Aft afterwards made it as bad as if he had actu-

ally employ'd the Bailiffs.

Johnfon. I can fay no more, I muft agree with

the reft.

Gentlemen, Are you agreed ?

Foreman. Yes, my Lord, we are all agreed now.
Then, Is he Guilty, or not Guilty ?

Foreman. He is Guilty, —And fo you fay all.

Yes.

What Goods or Chatties, fcfr. ?

Foreman. We know of none.

L. C. J. Holt. Mrs: Baynton, Will you go on ?

Mrs. Baynton. I hope your Lordfhip will take
Notice that my Servant own'd it once.

L. C. J.Holt. What was it?

Mr. Mountague. Only whether he was to dine
there.

Mrs,. Baynton. That which I faid, my Lord, fhe
faid to me.

Mrs. Baynton. Mrs. Rawlins, Will you be pleafed
to anfwer me fome Queftions ?

Mrs. Rawlins. I will.

^
Mrs. Baynton. Did not you fit down in the great

Chair in the Dining-Room, and you faid, now I

muft go to Bed ? Did not you pluck off your
Things, and gave them to me, and I gave them to

Mr. Blake's Daughter ?

Mrs. Rawlins. I confider Mrs. Baynton, that you
undreffed me.

Mrs. Baynton. You fat in the Chair, and un-
dreffed your felf, How can you deny it ?

Mrs. Rawlins. Mrs. Baynton, I can deny it, for

I did not.

Mrs. Baynton. Nay, more than that, when you
were in Bed, Did not you call to Mr. Swendfen,
my dear Hufband, Why do not you come to Bed ?

Mrs. Rawlins. I faid no fuch thing.

L. C.J. Holt. Where was this?

Mrs. Baynton. My Lord, it was at Mr. Blake's.

Mrs. Baynton. Did not you fay, Come to Bed
my dear Hufband, you muft love no Body in the

World but me ?

Mrs. Rawlins. No, Mrs. Baynton, I did not ; I

have taken an Oath this Day, and I faid no fuch

thing.

Mrs. Baynton. Did not you fay, that you loved

him above all the Men in the World ?

Mrs. Rawlins. No, Mrs. Baynton, I did not tell

you any fuch thing.

Mrs. Baynton. Did not you fay thefe Things ?

Mrs. Rawlins. No, Mrs. Baynton.

Coun. Speaking to Mrs. Baynton, faid, Do you
know that ever Mrs. Rawlins writ any Letters to Mr.
Swendfen ?

Mrs. Baynton. She would ; but I would not let her.

L. C. J. Holt. Why would you not let her ?

Mrs. Baynton. I told her I would not carry any

Letters to him, but if fhe defired me to tell him any
thing by word of Mouth, I would do it ; and, my
Lord, when Mrs. Rawlins was Arretted, I going
down Witchflreet, the Coach that fhe was in coming
along then, and I feeing her in it, that was the

only Reafon that I went into the Bailiff's Houfe.
When I came there, fhe hung about me, kitted me,
and faid fhe defired me to ftand by her ; when your

Lordfhip hears, you will believe me no other than

a Friend to her. She begged me not to leave her.

I offered Bail to Mr. Hartwett> but he would not

take it ; but faid I behav'd my felf fawcily. And
when Mr. Swendfen came in, fhe faid, now fhe was
happy. Befides, my Lord, when he was there, he
did not defire her to go out of the Houfe.

L. C. J. Holt. If you had no Defign but for

her Good, How came you to Mrs, Nightingale's up-

on
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on fach a Defign with Pretence that you had a

Law-Suit, &c. ? And why did you carry her out

in the Coach, in order to be Arrefted ?

Mrs. Baynton. My Lord, it was not the firft

Time that they went with me in a Coach, they

defined me feveral Times to fet them down, and I

did fo.

L. C. J. Holt. Why did you this ? You pre-

tended that you had a Law-Suit, and that you came
to Town about it, and it appears not that you had

any.

Mrs. Baynton. No, my Lord, I did not.

Mrs. Nightingale. My Lord, It was Mrs. St.

John that recommended Mrs. Baynton to me.

L. C. J. Holt. We know that.

Mrs. Baynton. If I were fuch a Woman as they

reprefent me to be, Why did they not warn me out

of their Houfe. Mrs. Rawlins, fay the wholeTruth,

and remember that you are upon your Oath, I de-

fire not Favour or Affec~rion. Did not you fay to Mr.

Swendfen, This is my own dear Hufband, and this

is the Ring that married us ? Did not he begin to

fpeak, and you laid to him, Hold your Tongue,

and let me fpeak ?

Mrs. Rawlins. Mrs. Baynton, you know I was

very much intoxicated, I hardly knew I had a

Head.

Mrs. Baynton. Mrs. Rawlins, you can drink your

Glafs of Wine as well as any Body elfe. Mr. Swend-

fen was ofcen there at Cards, and fhe was the moft

uneafieft Creature in the World when he was not

her Partner. Did not you defire me to let you fit

by him in particular ?

Mrs. Rawlins. No, I did not.

Mrs. Baynton. Mrs. Rawlins had faid this feveral

Times to Mr. Swendfen, to defire him to fit by her.

We play'd at Cards, and fav'd the Winnings till it

fhould come to 20 s. and defigned it for a Treat.

Did not you fay you would treat Mr. Swendfen,

and would fend forWalnuts and Apples ? But I faid,

No, you fhall not ?

Mrs. Rawlins. I did fend for Walnuts and Ap-
ples ; but it was not with a defign to pleafure

Mr. Swendfen.

L. C. J. Holt. Mrs. Baynton, Why did you fay

Mr. Swendfen was your Brother ?

Mrs. Baynton. I never faid he was my own
Brother.

L. C. J. Holt. You faid it.

Mrs. Baynton. No, my Lord, I faid he was my
Sifter-in-Law's Hufband.

L. C.J. Holt. How was fhe your Sifter- in-

Law.
Mrs. Baynton. By Adoption, my Lord.

L. C: J. Holt. By Adoption, What do you mean
by that ?

Mrs. Baynton. Mrs. Rawlins, if you had no mind
to him,Why did you give him fuch Encouragement,
as to kifs him, and go betwixt his Legs and kifs

him ?

Mrs. Rawlins. I take it upon my Oath, that I

never did fo in all my Life.

Mrs. Baynton. Did you not love him ?

Mrs. Rawlins. No, not well enough for to make
him my Hufband.

Mrs. Baynton. My Lord, It is very hard that all

thefe Things that I have faid to her, are all true,

and (he hath made a Relblution to fay nothing

but No.
L. C. J. Holt. Mrs. Rawlins, Did you defign to

have Mr. Swendfen for your Hufband ?

Mrs. Rawlins. My Lord, I was threatned to be
fent to Newgate, if I did not marry him. You
know, Mrs. Baynton, that you faid, that if I did
not marry your Brother, they would carry me to

Newgate.

Mrs. Baynton. I never in my Life faid any fuch
thing.

L. C. y. Holt. Pray, Mrs. Baynton, give an Ac-
count how you have lived ?

Mrs. Baynton. I never run into any Body's Debt.
L. C. y. Holt. Had you a Hufband ?

Mrs. Baynton. Yes, my Lord.
L. C. y. Holt. How long hath he been dead ?

Mrs. Baynton. Eight Years To-morrow.
L. C. y. Holt. But you have had a Child lately,

within this four Months : Are you married now ?

Mrs. Baynton. Yes, my Lord, lam married.

L. C. y. Holt. How do you prove that ?

Mrs. Baynton. I could give your Lordfhip an
Account ; but it is not proper now, before the

whole Court.

L. C. y. Holt. Is it not proper now ?

Mrs. Baynton. No, my Lord, for fome Reafons.

L. C. y. Holt. I think it is very proper. Pray
give an Account how you have lived ?

Mrs. Baynton. I have a Sifter at Barbadoes that

hath been very kind to me.
L. C. y. Holt. Was you married to Mr. Baynton ?

Mrs. Baynton. Yes, my Lord.

L. C. y. Holt. Mr. Hartwell, Who directed you
to take out this Writ againft Mrs. Rawlins, at the

Suit of one yones ?

Mr. Hartwell. My Lord, I was fent for to the

Star and Garter Tavern in Drury-Lane, by Mr. Holt.

L. C. y. Holt. Where is he ?

Mr. Hartwell. He is not yet taken. He fent for

me twice before I went. When I came to him, I
received Money for a Writ againft that Lady ; on
which I fent my Affiftant for a Writ.

L. C. y. Holt. Who was your Affiftant ?

Mr. Hartwell. (Pointing to Spurr, faid, he was
his Affiftant). I fent the Writ to Mr. Wakeman, to

get him to ferve it. He was not at Home, and I

went to him the next Morning. I afked him whe-
ther he would ferve the Writ, he told me he would ;

and I told him the fame that Mr. Holt told me,
that it could not be done till Friday Morning. On
Friday Morning Mr. Holt went with me, and thefe

Officers, Wakeman and Spurr. He bid us be ready,

and faid the Coach was coming. So we ferved the

Writ as we were ordered, and went to the Star and.

Garter Tavern in Drury-Lane ; from thence I car-

ried her to my Houfe. If I had had any miftruft

of any bad Defign, I would have carried her back

again. But I came forward with her to my Houfe.

In a little time after fhe had been there, came-

Mrs. Baynton, and one that is gone now {meaning

Mr. Swendfen] was fent for, by fome Stratagem

that I knew not of. They being together, told

me, that every thing was agreed of and made
eafy.

L. C. y. Holt. What was made eafy ?

Mr. Hartwell. The Debt, as I thought, my Lord.

When I carried the young Gentlewoman firft to my
Houfe, I left her with my Wife and a young Wo-
man. When I came Home again, I found Mr.
Swendfen and this Gentlewoman there, who told

me, that every thing was made eafy. On which

they defired to go to any Tavern, I knew not where

:

But they agreed to go to the Vine Tavern in Hoi-

hum.
P P p 2 L, C.J,
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L. C. J. Holt. Why did you take her from her

Friend. Mrs. Bufoy.

Mr. Hartwell. It is ufual with Officers to do

with Prifoners as they pleafe.

L. C. J. Holt. That is a barbarous Thing to fe-

.parate them one from another, when you could ap-

prehend there was no Danger of being refcued.

Mr. Hartwell. MyLord, I beg yourLordfhip'sPar-

don, I have no Counfel but my felf ; I may fpeak

Things in Point of Law that may prejudice my
Life ; but .as to the Purpofe I'll fpeak the Truth.

L. C. J. Holt. You made her put on her Mafk ;

you forc'd her to it.

Mr. Hartwell. Mrs. Rawlins, Did I force you to

put on your Mafk ?

.Mrs. Rawlins. Yes, he forced me, but I would
not at firft ; but he forced me. When I cry'd out

Murder, he faid,. Put on your Mafk, and hold

your Tongue, or you fhall go to Newgate.

L. C. J. Holt. What Writ had you againft

Mrs. Bujhy ?

Mr. Hartwell. There was no fuch thing, myLord.
L. C. J. Holt. You faid you had a Writ againft

Mrs. Biijby, and another againft Mrs. Rawlins.

Mr. Hartwell. My Lord, as to a Writ againft

the young Lady, there was one ; I know no other

pofitively.

L. C. J. Holt. Why did you refufe Holt's and
Swend/en's Bail.

Mr. Hartwell. It was no fuch thing, my Lord ;

I cannot help what the People fwear : 1 hope to

prove to the contrary, both from the beginning to

the end.

.
L. C. J. Holt. Why did you part with your Pri-

foner at the Vine Tavern without Bail ?

Mr. Hartwell. MyLord, I no fooner came into

the Vine Tavern, but the Perfon that employ'd me,
gave me the Money ; which was this Woman
[pointing to Mrs. Baynton].

Mrs. Baynton. You faid Holt employ'd you. I

gave him no Money, my Lord •, and he declared,

that he never faw me before in his Life.

Mr. Parker called.

L. C. y. Holt. Where do you live ?

Mr. Parker. I lived at the Star and Garter then,

and Mr. Holt was there, who fent me for Mr.
Hartwell.

Mr. Hartwell. My Lord, when I came there,

Mr. Holt was drinking, and it was all out but a Glafs.

He afked me to drink ; which I did. Then we
went from the Star and Garter down to the Mitre

Night, if I would meet them at Mr. Holt's. Away
I went, and was taken 111 to that Degree that I

thought I fhould have died.

L. C. y. Holt. How can you prove that me em-
ploy'd you.

Mr. Hartwell. I believe I fhall have fomebody to

prove that. But, my Lord, the main Witnefs of
mine is not come in* and that is Mr. Holt.

L. C. y. Holt. He is fled.

Mr. Hartwell. But, my Lord, I fuppofe his Wife
is here. My Lord, I hope you will allow Mr. Wake-
man to come into the Court, that I may afk him
fome Queftions.

yuftice Rowel. A Woman cannot be a Witnefs
for or againft her Hufband ; Then for what reafon

fhould fhe be called ?

Mr. Hartwell. What can be more material than

my going to Holt's ? I have no other Perfons

to appear for me.

L. C. y. Holt. Did Holt firft employ you ?

Mr. Hartwell. He firft fent for me, my Lord.
L. C. y. Holt. Have you any other Witneffes ?

,

Mr. Hartwell. My Lord, I thought they call'd

for Wakeman.
Mr. Wakeman called.

L. C. y. Holt. Afk him what Queftions you
will.

Mr. Hartwell. Mr. Wakeman, Who was it em-
ploy'd me.

Mr. Wakeman. He never told me who employ'd
him till he came to the Recorder's, and then he
told me that this Woman [-pointing to Mrs. Bayn-
ton] employ'd him. The Recorder afk'd me who
it was employ'd me ? Hartwell made Anfwer,
and faid, I employ'd him ; and faid likewife, that

the Woman brought him Money for the Writ.
Mrs. Baynton. I never gave Hartwell Money,

nor employed him, nor confeffed to the Recorder.

Mr. Wakeman call'd a Witnefs, who faid for

Hartwell, that 'twas Mrs. Baynton confeffed be-

fore the Recorder upon her Examination, that fhe

gave Money to, and employ'd Hartwell to fue

out a Writ againft Mrs. Rawlins, at the Suit of W.
yones for 20 A and gave for Reafon, on farther Exa-
mination, that the faid yones owed Mrs. Baynton 20/.

And he wrote to Mrs. Baynton to get Arretted Mrs.
Rawlins for 20/. due from her to yones ; and that

on fuch Arreft, Mrs. Rawlins would pay the Mo-
ney to Mrs. Baynton.

L. C. y. Holt. Have you any thing more to fay?

Mr. Hartwell. My Lord, I never faw Mr. Swend-
in Weftminfier, which was Holt's Houfe. Being fen before he came to my Houfe with Mrs. Baynton.

there, and I fmoaking a Pipe, in came this Lady
[pointing to Mrs. Baynton] and gave me Money
for a Writ. I fent my Affiftant for the Writ, and
the firft Perfon I lit off, which was Mr. Wakeman,
1 made bfs of to affift me in it. When I ferv'd it

at the Star and Garter Tavern, this Gentlewoman
[pointing to Mrs. Baynton] afk'd me where I lived ?

I faid in Witchfireet. Said fhe, take care of her

(Mrs. Rawlins) and take her along with you to your
Houfe, or you will lofe your Money. So I carried

her to my Houfe, and having Bufinefs elfewhere, I

left her with my Wife, and a young Woman to keep
her Company. When I came again, I found Mr.
Swendfen and this Gentlewoman there drinking a

when the young Gentlewoman was there. When I

came in, they were drinking a Pint ofSack together.

The young Lady was very free to go the Vine

Tavern. Madam, Were you not free to go ?

Mrs. Rawlins. I do not deny but I was free to go.

Mr. Hartwell. Did we offer any Rudenefs to you

at that Place ?

Mrs. Rawlins. No, not then.

L. C. y. Holt. That is the Thing you are to

anfwer to, your taking her away by Force.

Mr. Hartwell. My Lord, I know nothing of it ;

I cannot help it, my Lord, there is nothing in it.

Mr. Hartwell. Mr. Wakeman, Did I know any

thing of your being with Mr. Holt and Mr. Swend-

Pint of Sack. They told me if I would go to any fen at the Five-Bell Tavern
Tavern, the Bufinefs fhould be made up. We took
Coach and went to the Vine Tavern, and there the

Matter was made an end of. They told me that

they would fatisfy me for my Trouble on Monday

Mr. Wakeman. I don't know that you did.

Mr. Hartwell. No, my Lord, I knew nothing

of it till laft Tburfdayhc told me of it.

L. C. y. Holt. Who fent for Mr. Swendfen ?

Mrs.
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Mrs. Rawlins. Mrs. Baynton.

Mr. Hartwell. Mrs. Rawlins, Was I in the Houfe

at that Time ?

Mrs. Rawlins. No, I did not fee you there then.

Mr. Hartwell. My Lord, with Submiffion to

your Lordfhip, I underftand by fomething I have

heard, fince I have been in Cuftody, that this Gen-

tlewoman, Mrs. Baynton, faid to Mrs. Rawlins.

Shall I fend for my Brother ?

L. C. J. Holt. Do you keep a Publick Houfe ?

Mr. Hartwell. No, my Lord, only a Prifon-

Room, but fell no Drink : This Gentlewoman was

in the Parlour all the while.

L. C. J. Holt. Have you any thing more to fay ?

Mr. Hartwell. Nothing at all, my Lord •, I was

rul'd by the Perfon that employ'd me.

Juft. Powel. What did you apprehend by this ?

Mr. Hartwell. She told me there was one gone

for ; and Hie faid fhe would bring a Gentleman to

pay me the Money.
L. C. J. Holt. Mr. Spurr, What fay you ?

Mr. Spurr. I know nothing more of the Matter,

than Mr. Hartwell's giving me Money for taking out

the Marjhal's CourtWrit, and I wasemploy'd by him.

L. C. J. Holt. When Mrs. Bujby cry'd out, did

you not fay, What have you got by your Bawling ?

No Anfwer made.

Mr. Mountague. We have a few Words to re-

ply, if the Prifoners have done. The Gentlewoman

at the Bar infifts upon it, that Mrs. Rawlins was
confenting to the Matter, was in Love with Mr.
Swendfen : We think, not only by the Evidence

given, but by what they fay themfelves, that fhe

was carry'd away by Force. Indeed when fhe was

taken into Hartwell's Houfe, there was no body

by at that Time, but thofe fhe was not afraid of.

To conclude ; if there was any Confent by Mrs.

Rawlins, it was only to have her bail'd ; it was that

only that fhe defign'd. Hartwell fays, he was

only employ'd as a Bailiff by Holt : He carry'd

them from his Houfe to the Vine Tavern : Now,
what Occafion had he to carry them to the Tavern
for Bail ? We fhall prove further, that when they

came to the Vine, Hartwell himfelf was faid to

be the Bail for the Aftion.

Anne Cotchet called, andfworn.
Mr. Mountague. Miftrefs, pray will you give an

Account how Hartwell brought the Prifoner there ?

Cotchet. Mr. Hartwell, when the Coach came,

ordered a Pint of Wine for the Coachman. The
Drawer faid, We draw, and draw, but don't know
who will pay for it.Mr. Hartwell came to me,and faid,

it was an Arreft for 120/. that he would fee us paid.

L.C.J. Holt. Was it the Woman in the White
Gown that was Arretted for 120/.

Cotchet. Yes, my Lord.

Mr. Hartwell. Did you fee me in Company with

the Parfon ?

Cotchet. Yon came down Stairs, and ordered a

Pint of Wine for the Parfon, and half a Pint befides

;

and told me the Parfon was the Bail.

Mr. Hartwell. I did not know that the Parfon

was in the Houfe, till I had juft done my Bufinefs,

and was going away. Did you fee me with the

Parfon Madam Rawlins ?

Mrs. Rawlins. I do not tell you fo.

Mr. Mountague. All that is to be prov'd in this

Indictment is, that fhe was taken away againft her

Will, and afterwards com pelPd to marry.

Cotchet. I did not fee Mr. Hartwell after that.

L. C. J. Holt. Gentlemen of the Jury, thefe

three Prifoners are indicted for Felony, upon the

Statute made in the third Year of King Henry the
Seventh ; That they with Haagen Swendfen now con-
victed, and Thomas Holt that is fled, did violently

and felonioufly affault one Pleafant Rawlins, being
feized of an Eftate ofInheritance ofabout 2 ol. perAnn.
and poffeffed of a perfonal Eftate of the Value of
2000 /. and took her away by Force againft herWill;
and that he, Swendfen, did marry her. Now the

Queftion is, Whether the Prifoners at the Bar are

guilty of this Crime ? Firft, As to Mrs. Baynton,

you have heard what an Account is given of her :

She was a Perfon that came to lodge at Mrs, Night-

ingale's Houfe in Stretton-Grounds in V/eflminfler :

She went for a Widow, by the Name of Sarah Bayn-
ton. It feems, Mrs. Bujby and Mrs. Rawlins did

lodge about three Years in Mrs. Nightingale's Houie.
They being all fingle, were very well fatisfy'd one
with another. Mrs. Rawlins was plac'd by her

Guardian under the Care of Mrs. Bujby ; and has a

perfonal Eftate of 2000 /. and 20 /. a Year. About
three Weeks before Michaelmas laft, you hear of one

Mrs. St. John that was an Acquaintance of one Mrs.
Nightingale's, came to her and told her of Mrs. Bayn-

ton, a well-difpofed Gentlewoman, that was come
toTown about a Suit of Law, and thought fhe fhould

flay about a Month, and thought that her Houfe
was a proper Place for her Lodging, and gave her a

very good Character, that fhe was a civil religious

Woman, of a good Converfation, and defired to be

near the Church. After fome Time, Mrs. Baynton

came her felf. She faid, as Mrs. St. John had done

before, that fhe came to Town about a Law Bufi-

nefs, was a Widow in the Weft. Mrs. Nightingale*

by reafon of the Character that was given her, re-

ceived her into her Houfe. When fhe was there,

fhe behaved herfelf very civilly for fome Time ; fo

that Mrs. Nightingale and Mrs. Bujby were well

pleafed with her, and thought her to be a Gentle-

woman of very ingenious Converfation. She tells

them fhe had a Brother that had Intereft in Ship-

ping ; and fo there was an Invitation of Mrs. Bujby,

Mrs. Rawlins, and Mrs. Baynton, to go on Ship-

board, where they were treated by Mr. Swendjen,

Mr. Swendjen ufed to vifit Mrs. Baynton ; and fhe

ufed to call him Brother : While fhe was there,

Swendjen dined 9 or 10 Times. She had not been

there long, before they began to have different Ap-
prehenfions of her from what they had at firft, and

were very uneafy at her Continuance. Mrs. Baynton

did apprehend there was fome Appearance of Un-
eafinefs •, and came to Mrs. Nightingale and told

her, fhe had made an end of her Suit of Law, and

had no occafion to ftay in Town, but would return

into the Country. It feems Mrs. Nightingale and

Mrs. Bujby were well pleafed with Mrs. Baynton\

Warning. Before fhe went away, fhe underftood

that Mrs. Bujby and Mrs. Rawlins ufed to go to

Oxendon Chapel ; fhe came to them and faid, fhe

had occafion to go that way with a Band-Box to

her Milliner's ; told them fhe went in a Coach, and

if they pleafed they might go with her, and fhe

would fet them down at a Place near the Chapel.

They accepted her Civility, thinking nothing of

any Defign •, and as the Coach was driving along, it

was flopped by Bailiffs, and all on a fudden Hart-

well opens the Coach, and thrufts himfelf into it.

Mrs. Bujby and Mrs. Rawlins were not confcious of

any Caufe of an Arreft, thought the A rreft was upon

Mrs. Baynton, they began to be concern'd for her; but

it appeared that 'twas upon them, and then Mrs.

Baynton feem'd asmuch concern'd for them when they

were both to be carry'd away •, but aflced Hartwell

what;
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what it was for ? He told them it was no greatMatter;

but if you and I talk together a little, all will be well.

Mrs. Baynton exprefs'd her felf to be much concern'd

for Mrs. Bufby ; me advifed her not to talk any

Thing with him, without her Friends were nigh.

And when they were in the Coach, it was directed

to be drove away. Mrs. Bujby defired to be carried

to Fleetjlreet to her Friends •, but Hartwell would

carry her to the Star and Garter Tavern in Drury-

Lane. Mrs. Baynton continued in the Coach until

they came thither, and then pretended to go for

Mrs. Bujby's Friends •, and when they were at the

Star and Garter Tavern they were carry'd into a

Back-Room. Mrs. Bujby forced her felf with the

young Woman into a Fore-Room ; then Hart-

well laid Hands upon Mrs. Rawlins, and faid fhe was

hisPiifoner, and carries her away by Violence, forces

her down Stairs, and fwears at her to put on her

Mafk, otherwife he would carry her to Newgate.

Mrs. Bujby, the Prifoner above Stairs, was to go to

Newgate, as was pretended ; but Mrs. Rawlins was

to go to the Marjhaljea, Away fhe was carried to

the Houfe of Mr. Hartwell , but Mrs. Baynton who
pretended, that as fhe was going by chance that

Way heard Mrs.Rawlins named ; thereupon fhe goes

in, and very luckily finds her there, and pretends

to pity her Condition, and faid fhe had been with

feveral of her Friends to be her Bail, but could pro-

cure none of them to come. Then fhe faid fhe would

go for her Brother Swendjen, who fhe was fure

would be her Bail. Upon that Meffage he came,

and then Mrs. Rawlins was to be carry'd to the

Vine Tavern. Mrs. Baynton went with her thither,

as they pretended, to make up the Bufinefs. Then
it was propofed that Holt and Swendjen fhould

be Bail. Hartwell refufed them as infufficient :

Upon which fhe was told fhe was in danger of going

to Newgate, and Bail could not be taken ; and the

only Way was, that fhe muft be marry'd to Swend-

jen ; and rf fhe did not marry, fhe fhould go to

Newgate. Mrs. Baynton took the Ring from off her

Finger, in order to get a Wedding-Ring to be made
by it •, which being procured, there was a Parfon in

the Houfe ready provided with a Clerk to do the

Office, who came into the Room where the Mar-
riage was made, and fo ended that Arreft. From
the Vine Tavern fhe is carry'd with Mr. Swendjen

and Mrs. Baynton to Mr. Blake's Houfe, and there fhe

was forc'd to Bed : Within an Hour and Half they

arife again, at Seven a-Clock at Night •, and thus the

Marriage was confum mated. As for Mrs. Baynton

there is this further Proof upon her, that fhe did pay

Hartwell for this very Arreft, which is proved

upon her by her own Confeffion, before the Recorder.

Then, as to Hartwell, he is affected by thefe Cir-

cumftances. Firft r there was no Procefs againft Mrs.

Bujby, but yet fhe was Arretted and carry'd to the

Garter Tavern, where fhe was kept in Cuftody un-

til the Evening, and could not procure any Friends

to be called to her •, and during theTime of her being

there, Mrs. Rawlins was married to Mr. Swendjen

at the Vine Tavern. And it is further prov'd againft

him, that when the Parfon was come, he told the

Miftrefs at the Vine Tavern, that the Parfon was to

be one of the Bail, It is alfo prov'd, that he infifted

upon very good Bail i for he told the Woman of the

Houfe the Arreft was for 120 /. when as itappear'd

it was but for 20 /. Now you are to confider what

hath been faid in their Defence. Mrs. Baynton fays,

that Mrs. Rawlins was in Love with Mr. Swendjen,

and did complain of her Confinement and hard

Ufage -, and that fhe told her fhe could help Mr.
Swendjen to a young Lady at her own Difpofal ; and

that there was one Mr. Pugh that made Application

to Mrs. Rawlins ; but fhe return'd his Letters ttftc

fhe had receiv'd from him : That Mrs. Rawlins did

fay, that fhe could help Mr. Swendjen to a Lady that

had a Fortune at her own Difpofal, which is own'd
by Mrs. Rawlins ; and that by that Lady fhe did

mean her felf ; but that fhe had any familiar Dif-

courfe with him in the Garden, or that fhe was Sick

for him, and went up and cried for him, that fhe

denies upon her Oath. And further fays, that fhe

never intended to do any Thing againft the Advice
of her Friends, or that fhe had fet her Love upon
him. Then Mrs. Baynton charges Mrs. Bufby, that

fhe had a Kindnefs for her Brother Swendjen, be-

caufe fhe faid he was her beloved Likenefs. Mrs.

Bujby owns, that he was fomething like her Huf-
band, and on that Account might innocently call

him fo. As for Hartwell, he relies on his being

a Bailiff, and in Execution of his Office, being em-
ployed by Mr. Holt and Mrs. Baynton, and that fhe

paid him for the Writ. Mr. Holt fent for him, and

he knew nothing but of Arreft, and was not privy

to any other Defign. It is prov'd indeed, that Mr.
Holt did fend for him. This is the Sum and Sub-

ftance of his Defence. I muft tell you, that if

Hartwell was employ'd in this Defign, in order to

take her into Cuftody to carry on this Marriage, and

was privy to it, then he is equally Guilty ; but if

he did only Act as a Bailiff, and did not know the

Defign, then he is not Guilty. But his Arrefting

Mrs. Bujby, againft whom he had no Procefs, and
taking Mrs. Rawlins from Mrs. Bujby to his own
Houfe, and from thence carrying her to the Vine

Tavern •, his pretending that the Warrant was for

120 /. when as in Truth it was but for 20 /. and his

pretending that the Parfon was to be the Bail,

though he was not prefent in the Room where the

Marriage was, but hard by ; yet he was in the fame

Houfe, which is all one, if he knew what Defign

was a-foot : Thefe are the Things you are to confi-

der of. As for Mrs. Baynton, fhe pretended fhe was

a Widow, and you hear how fhe proves it ; and

when fhe is taxed with having a Child, then fhe

fays fhe hath a Hufband. And when fhe is afked

about him, (lie will give no Account, nor how fhe

fupports her felf. She faid indeed fhe pai<_ every

Body their own, and that fhe has no Difference with

any Body whatfoever. She pretended fhe was Mrs.

Rawlins's Friend in what fhe did •, but it is plain

by what fhe owns her felf, that fhe employ'd

Hartwell, and paid him for the Writ. And her pre-

tending to fet them down at Oxendon Chapel, there

it was her Defign to bring them under that Force

to effect this Marriage. I muft leave it to you to

confider, whether from the beginning to the end fhe

was not an Actrefs and a Manager of this whole

Bufinefs. She hath been afked how Mr. Swendjen

came to be her Brother. Firft fhe fays, he was her'

deceafed Sifter's Hufband. Then being afked who
was that Sifter ? She faid he was an adopted Sifter's

Hufband. It was very extraordinary for her to go
to Mr. Hartwell's Meoufto the young Gentlewo-

man, and pretend that fhe came by chance, and

heard her Name. I muft leave it to you Gentlemen

of the Jury to confider of the whole Matter : And as

for Spurr, he was an Under-OfHcer, a Bailiff's

Follower, and might be ignorant of the Bufinefs.

You have not Evidenceenough to make it appear that

he was privy to this Defign, and therefore you are

to acquit him ; but as to Mrs. Baynton and Hart-

well, if they were privy to this Defign of a force-

ably taking away of Mrs. Rawlins, with an Intent to

marry her to Swendjen, as it is plain that he was an

Ador,
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Actor, and flic Abettor in the Force-, then Gen-

tlemen you are to find them Guilty : if you arc not

£uisfied, you are to Acquit them.

The Jury went out for half an Hour, and brought

in the following Verdicts.

Mrs. Baynton, Guilty.

Mr. HartweH, Not Guilty.

Mr. Spurr, Not Guilty.

L. C. J. Holt /aid to HartweH, Tou have had a very

Merciful Jury, let it be a Warning toyoufor thefuture.

Mrs. Baynton. My Lord, I am with Child.

L, C. J. Holt. That will be confidered on Saturday

November the 28th.

The Prifoners were called to the Bar to receive Sen-

tence of Death.

Mr. Soil. Gen. I pray your Lordfhip's Judgment
againft the Prifoners at the Bar.

Cl. ofArr. Haagen Swendfen hold up thy Hand.
Thou haft been convicted of Felony done by thee

and committed on Mrs. Pleafant Rawlins, and the

Jury hath found thee Guilty •, What have you to fay

for your felf, why you mould not receive Sentence

of Death according to Law ?

Mr. Swendfen. I could fay a great deal, but I mail

fay but a very little. I do not doubt but the ho-

nourable Court obferv'd how various fhe was in her

Evidence. What fhe deny'd in my Trial, fhe con-

fefs'd in Mrs. Baynton's ; and fo I leave it to the

Court, if there may be an Arreft of Judgment till

the next Term.
L. C. J. Holt. Unlefs you can fhew us fome Caufe

for it, it will not be granted.

Mr. Swendfen. My Lord, She faid thofe Things
in her Trial which fhe deny'd in mine.

L. C. J. Holt. Some Things fhe mentioned in

your Trial, that fhe had nooccafion for in hers.

Mr. Swendfen. The fame Things that were in my
Trial were in hers.

L. C. J. Holt. There were fome Things in her

Trial that was not in yours.

Cl. ofArr. Sarah Baynton hold up thy Hand. Thou
haft been Indicted for Felony, and found Guilty.

What haft thou to fay for thy felf, why you fhou'd

not receive Sentence of Death according to Law ?

Mrs. Baynton. My Lord, I am with Child.

L. C. y. Holt. That is no Plea againft Judgment.
Mrs. Baynton. My Lord, I defire that it may be

taken into Confederation, how that fhe contradicted

her felf in her Evidence •, thatfhe fpoke thofe Things
in Mr. Swendfen's Trial, that fhe contradicted in

mine. I think I have a great deal of Injuftice ; I

am as innocent as any Perfon in the Court.

L. C. y. Holt. That you did this Thing is mod
apparent : that you deluded this young Perfon, and
pretended your felf to be a Perfon of Quality, a Reli-

gious Woman, and one that came out of the Coun-
try about a Law-Suit ; that you pretended that this

Mr. Swendfen, the Prifoner at the Bar, was your

Brother, your Sifter's Hufband ; and all this Falfe

Dealing was to bring him in to delude this Woman.
It is plain, you had no Suit of Law, as you pretend-

ed. It is plain, you took out this Procefs againft

the young Gentlewoman. It is plain, that you pre-

tended you would fet them down at a Chapel.

Mrs. Baynton. It is not the firft time, my Lord,

that I fet them down.

L. C. y. Holt. But you made ufe of this Strata-

gem to accomplifh the Arreft. You have deluded

the World by thefe Things j and indeed it is very

hard againft you.

Mrs. Baynton. My Lord, they defired me to fet

them down.

L. C. y. Holt. The Licence was taken out be-

fore the 6th of November a confiderable time.

Msr. Baynton. MyLord, She cannot deny but fhe

fpoke for it to me. She her felf ordered it to be done.

My Lord, when I was upon my Trial, abundance
of People prompted her to fpeak thofe Things fhe

knew nothing of-, Mrs. Bufby in particular ; though
I do not queltion but fhe her felf would have mar-
ried Mr. Swendfen, for fhe exprefTed Love for him
in calling of him her Beloved Likenefs.

L. C. y. Holt. She faid he was like her Hufband
and therefore on that A ccount fhe might fay fo.

Crier, Make an 2es.

Mr.Swendfen. MyLord, myTrial has already made
a great Noife in the World ; and I do not know but

that by this time it may be come to the Queen's

Ear, therefore I defire that your Lordfhip would
be pleafed to make a favourable Conftruclion of it

to her.

L. C. y. Holt. Well, I do not queftion but Her
Majefty hath heard of it.

Crier, Make an O Yes, while yudgment is given.

Juftice Powell. You that are the Prifoners at the

Bar, Haagen Swendfen and Sarah Baynton, you have

been both Tried and Convicted of a very great Of-

fence, for which you are brought to receive that

Judgment that the Law requires. You have had a

very folemn Trial, and have both been Convicted

upon very plain and full Evidence. Your Offence is

of a very high Nature -, and I am glad that you have

had fuch a folemn Trial, that all People may know
how great a Crime this of Fortune- ftealing is (which

is Death by the Law) and may take Warning by

you ; it may be a great many People do not know
how penal this Offence may be, but I hope your

Trial may be a Means to deter others from making
ufe of fuch wicked Practices. Your Offence hath

been in a Nation where Property is better preferv'd

than in any other Government in the World. Here
it is Death for a Man to take away any Thing,

though never fo fmall, by way of Robbery : How
much worfe is it for you to take away the Child of a

Man, and with her all that he hath gotten by his

Induftry all his Life-time, at once ? This is moft

certainly a very great Offence againft the Publick,

being fo great a Violation of Property ; and the In-

jury you have done to this Woman is very great too,

and cannot be repaired : All the Satisfaction that

can be given, is by taking away the Lives of thofe

Perfons that were the Contrivers of it. You Haagen

Swendfen have had the Privilege (the Law allows to

Foreigners) of a Party-Jury ; and I believe, had

there been any room for a Jury to bring you in not

Guilty, you had not been found Guilty ; but the Fact

wasprov'dfoplainuponyou that they could not pofTi-

bly avoid it. It is true, you infifted upon it that you

were not prefent at her firft taking, and that fhe gave

her Confent to the Marriage. It is true, that you were

not prefent when fhe was firft taken, but there were

ftrong Prefumptions to conclude that you were pri-

vy and confenting to it, which will render you equal-

ly culpable as if you had been prefent. For when

fhe was taken in Cuftody, fhe was brought to an

Houfe where Holt and you were ken together ; Holt

being the Man that fet the Coach, and gave Di-

rections to the Bailiffs when to feize her -, and be-

fides, you had a Licence prepar'd for your Marriage

to her. Thefe are very great Circumftances of your

being privy to the firft taking. But admitting you

were not privy to the firft taking, you were privy to

her being in Cuftody under an Arreft, when you

was brought to Bail this Woman ; and Word was

brought
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brought in that they were contented to take

Bail, hut excepted againft your's ; and when fhe

was told by Sarah Baynton (he mud go to Newgate

unlefs (he marry'd you, you Wtre prefentat all this •,

and this being done and acted whilft the firft Force

was continued upon her, is in Law a forceably tak-

ing •, fo that you are plainly guilty of a forceable

taking. And then alfo, if that were neceffary, of

marrying of her by conftraint, fhe being under

Menaces, that if (he would not marry you (he muff.

go to Newgate : You yourfelf were confcious, this

was no fuch Confent as Marriage requires, fince

that Evening you made Application to a Juflice of

Peace to take an Affidavit from her that fhe had

given her Confent. When you brought Witneffes

to give an Account of your former Life and Con- your Souls.

verfation, that fome Years fince you were an able

Merchant in your Country, one in great Credit, an

ingenious Man, and of good Intereft and Acquain-

tance there, I confefs, I had great Commiferation

for you, and thought that this Misfortune befel you

upon the Account of your Acquaintance with this

ill Woman ; the Acquaintance with fuch a Woman
will make a rich Merchant quickly poor, will foon

reduce a wealthy Man to a Morfel of Bread. I

am afraid that fhe hath been a very great Inftru-

ment in your Ruin.

And you Sarah Baynton, when you were afk'd to

give an Account of what kind of Life you liv'd, it

appear'd to be but a very forry one indeed, fo that

I could not but conclude you to be a very lewd

Woman. You had Wit and Parts enough which

might have been of great Service to you, if you had

lived honeftly ; but you made ufe of them to ano-

ther End, and it is not fitting that you fhould live

longer that cannot Jive better. You contrived and

carried on all this wicked Defign from firft to laft ;

and that you might the better perform it, you went

to a civil Houfe under the Character of a Gentle-

woman, that came out of the Country about a Suit

of Law. There you pretend to be a very good Wo-
man, and feem to be much pleafed with the Fami-

]y, becaufe they were fober People ; but your De-

fign was to entice and delude this young Woman.
Whether your Defign at the beginning was to com-

mit this Fad, I cannot tell •, but being not ufed to

this Courfe of Life, you could not wear your Dif-

guife long without Difcovery ; you began to be

iufpected and to be feen through -, the Family was

very willing to be rid of your Company ; which

you perceiving, you fefolved you Would Acchieve

your Defign before you went. For that End you in-

vite them into a Coach, promifing to kt them down
where they were going ; but inftead of that, you em-

ploy Bailiffs to Arreft them •, for you with your own
Hand paid the Bailiff that was to do it ; and after

they were taken, you pretended to pity them. And
when Mrs. Rawlins was at Mr. Hartwell's Houfe, you

pretended that you accidentally and providentially

over-heard her Name mentioned in Mr. Harwell's

Houfe, as you paffed in the Street. You go into the

Houfe, and pity her Condition, and propofe your

Brother for her Bail •, but inftead of that, all your

Defign was to bring about this Marriage ; and for

that End you forced her Ring from her to get ano-

ther made by it. It was you that told her fhe muft

go to Newgate unlefs fhe married your Brother

;

and after that forced her to Bed. From the

Beginning to the End you carried on this wicked

Defign to the Ruin of this young Woman ; you
have a great deal to anfwer for. I have ftated this

Matter, that you may be fatisfied that this Fad

hath been proved againft you both very fully, and
therefore you can expect no other than an Award of
the Punifhment the Law requires, that is, Death. I
hope you will reflect upon thofe evil Courfes that
have brought you to this End. You have but a
fhort Time to live, and therefore it would be well
for you to confider your Future State : You may
have better Inftructions for that than I can

: give
you -, therefore I will now proceed to the Sentence,
which is,

That you Jball go hence to the Place from whence
you came, and from thence to the Place of Execution^

and that there you feverally hang by your Necks until

you are dead ; and fo the Lord have Mercy upon

Mr. Swendfen. My Lord, now I am bound to do
this Woman Juftice. She hath not been the Con-
triver of it. It was all done by my Direction ; and
for her fake I defire the Queen may know of it.

L. C. J. Holt. Well, that will clear up the Doubt
to fome of your Countrymen, who did think that

you were not the Contriver of it.

Mr. Swendfen. I defire, my Lord, that the Matter
may be reprefented to the Queen as favourable as

you can.

CI. of Arr. Sarah Baynton, Hold up thy Hand.
Baynton. My Lord, I am with Child.

L. C. J. Holt. Let a Jury of Matrons be fent for.

They are fent for. Upon the hearing ofher Sentence

fie fell into Fits.

CI. of Arr. You the Matrons of the Jury, fhall

view and diligently enquire, and a true Verdict give

according to your Evidence, whether Sarah Baynton

be with Child, quick with Child, or not. So help

you God.

The Names of the Jury ofMatrons are as follow

:

Mrs. Sarah Johnfon.

Mrs. Chriflian Walker.

Mrs. Sufannah Goff.

Mrs. Mary Herbert.

Mrs. Sarah Randol.

Mrs. Mary Vere.

Mrs. Sarah Webb.

Mrs. Dorothy Mordit.

Mrs. Eliz. Guernella.

Mrs. Mary Rogers.

Mrs. Jane Smithfon.

Mrs. Margaret Leach.

L. C. J. Holt. You the Matrons are to confider

well the Oath you have taken, which is diligently

to enquire whether this Woman be quick with

Child: If fhe be with Child, but not quick, you

are to give your Verdict fo ; and if fhe be not

quick with Child, then fhe is to undergo the Execu-

tion of the Sentence in convenient Time.

About halfan Hour after the Jury of Matrons came in.

L. C. J. Holt. Are you agreed in your Verdict ?

Anfw. Yes.

L. C. J. Holt. Who fhall fay for you ?

Anfw. The Fore-Woman.
L. C. J. Holt. Do you find the Prifoner to be

with Child, with Quick Child or not ?

Mrs. Johnfon. Yes, my Lord, fhe is quick with

Child.

L. C. J. Holt. Is this your Verdict ?

Mrs. Johnfon. Yes, Sir.

L. C. J. Holt. And fo you fay all ?

Anfw. Yes, my Lord.

L. C. J. Holt. Hark ye, Mrs. Baynton ! Thcfe

Women by their Verdict give you longer Time to

prepare you for Death, and therefore I hope you

will improve your Time, for the Judgment is paft,

and will be executed foon after your Delivery.

Sarah
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Sarah Baynton was reprieved,

Swendfen was executed.

but Haagen

He made no Speech at the Place cf Execution, but

referred himfelf to the following Paper, which he left

with the two Divines who attended him.

«' T Do believe the World will expect I fhould fay,

" _£ fomething for their Satisfa&ion. That I had
•* aDefign to have Mrs. Rawlins for my Wife is mod
" true. I was told of her by a Neighbour and
" Friend of hers, and then made a further Enquiry,
" and found her Quality fuch as I might, without

" any Exceptions, prefume to, her Father being
** the Son of a Tradefman ; the next was, how to

" get into her Acquaintance ; and not knowing how
*' to be introduc'd, I prevail'd with, and perfuaded

" Mrs. Baynton to take a Lodging in the fameHoufe
" with Mrs. Rawlins, by which Means I found eafy

*' Accefs to my Wifhes, and was as welcome to the

" Family, as if I had been one of themfelves. I had
" their Company on Board a Ship, where I gave
" them an Entertainment, and was invited to dine

" with them, and by degrees I poffefs'd my felf of

" Mrs. Rawlins's Affection fo far, that fhe feem'd

" uneafy without me, and frequently importun'd for

" my fpeedy Return, and obliged me to fit next to

* c her at Table, faying, that if I did nor, fhe would
" not eat, and treated me with many private Ca-
" refies, by which Lovers, who have not frequent

" Opportunity of fpeaking, do by Signs and Tokens
" exprefs themfelves.

" I do declare that I had as good Reception as a
'* Lover could wifh for, and all the Encouragement
" imaginable •, infomuch that nothing feem'd dif-

" agreeable ro my Intentions, but all things did pro-

*' mife to facilitate my Defign with Succefs, fhe her

" felf having told me that fhe was at her own Dif-

" pofal, and would marry to pleafe her felf.

" My Familiarity with Mrs. Rawlins before my
" Marriage was fo great, that there was no room
" left for me to practife Violence upon her ; tho' I

tc muft fay I was impatient of Delays, and wifh'd

" for an (Opportunity to accomplifh my Defire.

" But as for the unhappy Contrivance of the ar-

*' refting Mrs. Rawlins, 1 had no fhare in it, but was
" perfuaded to confent to it by Mr. H and his

" Wife ; and when the Intrigue was brought to Per-

" fection, I comply'd, and laid hold cf the Oppor-
" tunity, in order to marry Mrs. Rawlins, which
" with little Difficulty, and lefs Perfuafion, I ac-

" complifh'd -, fo having, without any Force or Vio-
" lence, declar'd to the Minifter that fhe was at her

" own Difpofal, and free to marry me, which the

" the Minifter declar'd in open Court, at my Trial.

" After we had been in Bed, comes in one Mr.
" Bennet, a Conftable, with fome of Mrs. Rawlins's

" Relations, who requir'd me to go with them be-

" fore a Juftice of Peace ; finding they had no War-
" rant, I refus'd to give Obedience to their Com-
" mands,which created fome Difpute-, and myWife
" hearing the Noife, came out of the Bed-Chamber,
" defiring me to be quiet, and let her fpeak to them ;

" which accordingly fhe did, in thefe exprefsWords
" following, viz. Coufm, I have married this Gentle-

'* man with my own free Confent, he is my Hujband,
" and this is my bedding-Ring, fhewing the Ring
" on her Finger : Asfor Mr. Bufby, I willgive him
" under my Hand he Jhall come into no Trouble, and
" what would you have more ?

Vol. V.

" Then laid they, if it be fo, then God blefs you
" both together, and drank a Flafk of Wine or two
" with me, and then departed •, they were no foon-

" er gone, but I afked her, whether fhe would be
" willing to appear and declare what fhe had faid

" to her Friends to a Juftice of Peace, and fhe faid

" fhe would with all her Heart ; then we went to

" Mr. Juftice Baber, in York-Buildings, and declar'd

" the fame to him ; he told her he would take No-
" tice of her Face, and bid her ftick to that.

" The next Day, about eleven of the Clock,
" there came a Conftable with a Warrant, and car-

" ried us before the Recorder, unto whom fhe faid

" the fame thing over and over. Then faid the Re-
" corder, Alas ! Child, they madeyou drunk, andyou
" did not know whatyou did. To which fhe anfwer'd,

" 'That there were a great many there prefent that knew
" her Life and Converfalion, that /he did not ufe to be

" drunk : And when the Recorder could not prevail

"with her, he conceiv'd, that my being perfonally

" with her, oblig'd her to ftand fo firm to her Mar-
" riage ; he then order'd me to be pull'd away by
" Force from her, at which fhe fell a weeping ;

" how fhe afterwards was leclur'd by her Friends,

" was fufficiently attefted by my Profecution, Trial,

" and Sentence •, and after I was committed to

" Newgate, I was remov'd by a Habeas Corpus to the

" Queen's-Bench Bar, there to be arraign'd, and
" pleaded Not Guilty to the Indictment. I pleaded

" for longer Time to prepare for my Trial, but was
" allow'd but four Days •, when I was brought to my
*' Trial, I moved for a Council to plead my Caufe,

" as being a Stranger, and not acquainted with the

" Laws of England-, my Life being thus at Stake, a
" powerful Intereft againft me, and the Court not

" for me, render'd my Cafe both defpicable and de-

" plorable ; and as for fome of my Evidence, I do
" verily believe they were bribed by the adverfe

" Party, others taken off by finifter Art, and fome
" hinder'd by Force from appearing in Court for me«
" As for Juftice Baber, he fhew'd himfelf but cold"

" ly in giving hisTeftimony, and faid, that myWife
" did confefs before him, that fhe was marry'd by
" her own free Confent ; but at the fame Time he
** added, that fhe feem'd very much diforder'd : As
*' for that Gentleman, I forgive him, and fhall leave

«* God to be Judge between him and me.
" It is to be noted, That my Wife did not deny*

" in open Court, that fhe had made the Declaration

" aforefaid, of her Marriage, to Mr. Bennet, the

" Conftable, and others, that Night we were mar-
" ried : But faid, fhe did not know what fhe did

'* when fhe faid fo, and many otherThings fhe pofi-

" tively, upon Oath, denied at my Trial ; which
" makes me have Pity upon her poor Soul, confider-

" ing fhe confefs'd many Things at Mrs. Baynton's

" Trial, which fhe denied upon Oath at mine :

" The World may fee what it is to be a Stranger,

" and unacquainted with the Laws ; nay, I my felf

" heard my Wife openly confefs in Court, in Mrs.
" Baynton's Trial, That there was ayoung Lady in the

" World, who was at her own Difpofal, that wifh'd

" me a good Wife ; and at laft confefs'd fhe her felf

" was the Perfon.

" Amongft my many Misfortunes, I was repre-

" fented by my Wife's Friends to the Court, to be
" a Sharper and a Bully ; but I call'd in, and pro-

** due'd feveral Gentlemen of Repute, to give Ac-
" count of my Life and Converfation, who have ac-

" cordingly attefted theHoneftyofmy Principles by
" my Practice.

OS q " »
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" It is further obfervable how my Jury difagreed

" about the Verdict, There was one of them, Mr.
" Erafmus John/on, a Perfon to me altogether a

" Stranger % for I declare, in the Prefence of Al-
" mighty God, that 1 do not remember to have
" been in his Company threeTimes in my Life, ex-

" cept in Church : This Mr. Jobnfon alledg'd, that

*' none of the Evidence did prove, or fwear, that I

" had any Hand in the Arreft, nor ufed any Force

" or Violence to the Gentlewoman, but me con-

*•* fefs'd the Marriage, which was prov'd by feveral

*' Witneffes ; which render'd my Cafe fo hard, that

*' the faid Mr. John/on infilled upon it to have me
" difcharged, according to the Dictates of his Con-
" fcience, but at laft he was over-rul'd.

" Since my Conviction I haveus'd all the Means
" I could to procure my Pardon ; but finding little

" or no Probability of it, I am now going to beg
" for Entrance at the Gate of Mercy in Heaven,
" which I befeech God to open for me.
" I expected my Trial fhould be publifhed, that

" the World might fee my Treatment -, what I have
*' done, and what I have left undone in my Cafe ;

" but I am inform'd it may not be printed. I have
" faid this only to do my felf Juftice, altho' I could
" fay a great deal more of Moment to the Purpofe ;

*' but my Time being fo very fhort and precious, I

" mud employ that little Time to the faving of my
" moll precious Part, my Soul.

" I humbly befeech Mankind to believe me ; and
" that I have faid, or Ihall fay, are the Words of a
" dying Man ; this is not the Time for me to equi-

" vocate, nor to go out of the World with a Lie in

" my Mouth : I do therefore declare, and call the

" great omnipotent God of Heaven to my Witnefs,
" that I have aflerted nothing, to the beft of my
" Knowledge, but the whole Truth, nor utter'd a
*' Syllable out of Malice, or Bitternefs of Heart,
" againft any Perfon whatfoever •, but fo far from it,

" I do frankly forgive all my Enemies, and befeech

" God to put it in their Hearts to repent of their

" Sins.

" As for my Wife, I am fo much in Charity with
" her, that I cannot believe the Severity extended
" to me, did altogether proceed from her felf, but
" her confenting to fpill my Blood, makes the Guilt

" her own. God of his great Mercy give her a
" true Senfe of her Crimes, that the heavy Judg-
" ment hanging over her Head may not defcend
" on her.

" As for Mrs. Baynton, who is likewife under Sen-
" fence of Death on the fame Account with my
" felf, as I have in the Court, fo do I now again
" pofitively declare fhe had no Hand in the Intrigue
" ofmy Marriage, any more than what fhe did by
" my fpecial Direction and Perfuafion ; for Mrs.
" Baynton was wholly a Stranger to Mrs. Rawlins,
" until the unhappy Contrivance of my Marriage
" made them acquainted, neither did I know Mrs.
" Baynton till June laft paft ; tho' fome have been
" pleas'd to fay that I kept her Company for three
" Years, and have had two Children by her ; all

" which I declare is a wrong Notion, and nothing
" of Truth in it. The only Load I have on my
" Confcience is her Death, of which I am the un-
" happy Inftrument. I befeech God in his Mercy to
" move the Queen's Clemency to fpare her Life, that
" her Blood may not rife in Judgment againft me.
"As for my felf, I am now agoing to fuffer an

" ignominious Death, for a Crime which my own
" Confcience doth notaccufe me of, but the Rigour
" of the Law hath made it my unpardonable Crime.
" And as I forgive all Mankind, fo I beg Forgive-
" nefs of thofe, whom, thro' Inadvertency, or other-
" wife, I have injur'd or offended, befeechingGod,
" of his great Mercy, to vouchfafe them Forgive-
" nefs whenfoever they fhall afk it.

" My great Comfort is, that I have reconcil'd my
" felf with my God, and that I die in my natural
" Senfes, and that fhort Time I have had fince my
" Trial, I truft in my Saviour, I have not mifpent.
" And now, O Lord God ! of thy infinite Goodnefs

" hear my Petition, pardon my Offences, and forgive me
" my Sins, forgive mine Enemies, and lay not my Blood
" to their Charge, but grant that a fincere Repentance
" may wafh away their Guilt.

" I am now going out of this Vale ofCalamity
" and Sin to my eternal Repofe, where, thro' the
" Merits of my Saviour Jefus Chrift, I hope to fee

" God in his Glory ; and fo I conclude, O Lordre-
" ceive my Soul into thy boundlefs Mercy,for the Me-
" tits. of

'my Saviour Jefus Chrift. Amen.

CXXVIL 7%e 'Tria/ of Richard Hathaway, at Surry JJJizes

for a Cheat and Impoftor, March 24, 1 702. 2 Ann.

Proclamation was made for all Perfons concerned to

attend.

H E Prifoner being brought into Court,

and acquainted what Liberty he had

to challenge diofe Gentlemen that

were called ; he making no Chal-

lenges, the Gentlemen that were fworn

on the Jury were,

Charles Bludworth,^

Henry Tendall, I

Walter Kent, !

John Burchet,
j

John Pettiward,
\

Thomas Lowfield, J

Efqs;

Will. Draper, 1

Rich. Nicholas, cEfqs;

Cefar Bradfhaw,

John Cater, 1

Sam. Pearfon, r Gent.

Rich. Hammond. J

The King againft Richard Hathaway, for an

Impoftor.

Surry ff. the King's Attorney General has exhi-

bited an Indiclment againft the Defendant, by the

Name of Richard Hathaway, ofSouthwark, in the

County of Surry, Labourer ; and the Informationfets

forth, that thefaid Richard Hathaway being a Per-

fon of an evil Name and Fame, and an Impoftor, and

contriving and malicioufly intending, one Sarah Mor-
duck, the Wife of one Edward Morduck of South-

wark, in the faid County, Waterman, who for the

whole Courfe of her Life was an honeft and pious Wo-
man, and not a Witch, nor ufing Witchcraft, Inchant-

ment, Charm or Sorcery, to bring into the Danger of

lofing her Life, the nth Day of February, in the

12th Tear of the Reign of the King, at Southwark,
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in thefaid County, in the Prefence and Hearing of di-

vers Perfons, falfly, malicioufty, devilijhly, and know-

ingly, and as a falfe Impoftor, did pretend and affirm

himfelfy by the /aid Sarah, to be bewitched, and by the

Occafion of that pretended Witchcraft, he could not eatt

and by the Space of Ten Weeks toJaft, and was affetled

•with divers Difeafes ; and that be by drawing Blood

from tbefaid Sarah, byfcratcbing,fhould be freedfrom

the faid pretended Witchcraft ; that thefaid Richard

Hathaway did then, and there, with Force and Arms,

fcratcb the faid Sarah, and did draw the Blood of her,

the faid Sarah, by fcratching ; and thereupon, he, the

jaid Richard Hathaway, did then, and there, faljly,

malicioujly, and knowingly, by affirming himfelf to be

freed from the faid Difeafes, by drawing the faid

Blood, whereas in Fail and in Truth, the faid Ri-

chard Hathaway was never bewitched, and had not

fafted for the Time aforefaid, nor for any great Time ,

and that whereas in Truth and in Fail, tbefaid Ri-

chard, then, and there, well knew himfelf not to be be-

witched by tbefaid Sa.rz.hy to the great Contempt of our

Lord the King and his Laws, to the evil and wicked

Example of all others in the like Cafe offending, and

againft the Peace of our faid Lord the King, his Crown
and Dignity, &c.

Mr. Raymond. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, the Information fets

forth, That the Defendant being a Perfon of an evil

Fame, and an Impoftor, and malicioufiy contriv-

ing to take away the Life of one Sarah Morduck, the

Wife of Edward Morduck, who always was a good

Woman, and not a Witch, nor ufing Witchcraft,

the nth Day of February, in the 12th Year of the

Reign of the late King, at Southwark, in the Pre-

fence and Hearing of divers Perfons, did falfly, de-

vilifhly, and knowingly, and as a falfe Impoftor,

pretend and affirm himfelf to be bewitched by the

laid Sarah, and that by reafon thereof he could not

Eat, but had fafted for ten Weeks, and was alfo

affected with divers Dife ifes, and that by his draw-

ing Blood from the faid Sarah, by fcratching, he

fhould be freed from his faid pretended Bewitching :

That the Defendant did thereupon fcratch the faid

Saraby and did draw the Blood of the faid Sarah

by fuch his fcratching, and thereupon he falfly af-

firmed, that by drawing the faid Blood he was
freed from the faid Difeafes •, whereas in Truth and

Fact he was never bewitched, nor had he fafted as

aforefaid, and he knew himfelf not to be bewitched

by the faid Sarah, in Contempt of the faid late

King, and his Laws, and againft the Peace of his

Crown and Dignity.

Mr. Conyers. May it pleafe your Lordfhip, and

you Gentlemen of the Jury : This is an Information

againft Richard Hathaway, for a Cheat, for endea-

vouring to impofe upon the People a Belief, that he

had been bewitched by one Sarah Morduck, and

that as an Effect of her pretended Witchery, he vo-

mited up Nails and Pins, and that he could not

fpeak, nor open his Eyes, and that great Noifes

were heard in the Houfe where he lay, and there could

be no Remedy for him, but by his fcratching and

fetching Blood of this Sarah Morduck , and by this

Means the poor Woman has been very much abufed

by her Neighbours, reputed a Witch, and brought

to a Trial for her Life as fuch ; but that there was

nothing but a malicious Defign in it, will appear by
the Evidence that will be produced. This Richard

Hathaway was for fome Time an Apprentice with

one Welling, a Blackfmith, in Southwark, About
September laft was Twelve-month, he gave out that

he was bewitched, and he went to this Woman's

Houfe and fcratched her ; and the Pretence was,

that fcratching and fetching Blood of her recovered

him. The Minifter of the Parifh, Dr. Martin, hear-

ing that it was noifed about, that the Defendant had
been relieved by fcratching Morduck, came and vi-

fited him. He could neither fpeak nor fee, as he

pretended -, but underftood what was faid to him,
and gave Affent to what was propofed to him, by
holding up of his Hands. Dr. Martin tells him, he

heard this Woman had bewitched him, and that his

fcratching of her was the Means by which he was re-

lieved ; and that he defired to fee the Experiment

himfelf, and therefore had brought Sarah Morduck
there, and defired him to hold up his Hand, if he

underftood what he faid ; which he did. Dr. Mar-
tin had another Woman there at that time (tho' that

was concealed from Hathaway) and Sarah Morduck,

by the Doctor's Direction, fpoketohim, and came
to his Bed-fide, and the Defendant was by the Doc-
tor bid to fcratch her. When he came to fcratch,

the Doctor took the Hand of the other Perfon, and

put it into the Defendant's Hand, and as foon as he

had fcratched the other Perfon his Eyes began to

open, and he could fpeak ; and immediately it was

made known to himfelf and the Company, that the

Perfon he had fcratched was another Perfon, and

not Sarah Morduck. But notwithstanding this, he was

not fatisfied, but ftill there was a Profecution of

Sarah Morduck for a Witch, and fhe was forced for

fome Time to go and refide in London : And there

the Rabble got about her and abufed her ; of which

Complaint was made to a Magiftrate in the City,

and Sarah Morduck was had before him, and then

Hathaway was fent for, and there again fcratched

her ; and it was fo far credited there, notwithftand-

ing the Account given by Dr. Martin of the Expe-

riment he made, that the poor Woman is commit-

ted for a Witch, and afterwards brought to a Trial

for her Life ; and upon the Trial it appeared plainly,

that all this was a Contrivance, and there was no

Evidence to charge her with the bewitching this Man*,

and after a long hearing, upon a full Evidence, the

Jury acquitted her, and the Man was committed

for a Cheat. But notwithftanding this Acquittal,

he ftill goes on to perfuade People, that he was be-

witched •, that he had fafted feveral Days together,

and could not eat •, and then for a further Conviction

that he was an Impoftor, and only endeavoured ma-
licioufiy and falfly to impofe this Belief on People,

he is about the Beginning of laft November commit-

ted to the Care of a Chirurgeon, one Mr. Kenfey,

where for Two Days he did not eat ; but afterwards

his Stomach began to come to him, and when he

could get any Victuals privately, he had a very

good Stomach, and could Eat and Drink till he

was drunk. And it was contrived, that Holes were

made into the Room where he was, and the Maid
that looked after him was directed to give him No-
tice, that fhe would help him privately to Victuals

;

and from the fecond Day after he was there, till the

eleventh Day, he did conftantly eat every Day, tho'

he pretended he fafted all that Time, and had done

fo for fourteen Weeks, and he was feen to eat thro'

thofe Holes. All this, and much more, will be fully

proved by the WitnefTes. So that there has been

a great Affront to the publick Juftice of the Nation

by this Proceeding, many having abbetted it, and

they have put up Bills in feveral Churches to pray

for him againft the Trial, and gathered Money to

fupport him in this falfe and malicious Pretence.

Mr. Brodrick. My Lord, the difcovering and

punifhing fuch a Cheat as this, is highly neceflary ;

Qjl q 2 and
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and not only for the vindicating the publick Juflice

of the Nation, but for the Sake of Religion it felf,

which fuffers by nothing more, than by the coun-

tenancing of indirect Practices, made ufe of upon

a Pretence of maintaining and fupporting its Credit.

Religion has in it felf fuch genuine and native

Truth, as muft work Conviction upon the Under-

ftandings of all Perfons, who allow, themfelves Lei-

fure to confider it without Prejudice : , But when
Tricks and little Arts are carried on for a Time,
and attain a general Credit, and appear afterwards

to be. what are called Pious Frauds, they do far

more Mifchief than all the Good propofed by fuch

Practices can make amends for.' For when Men
who are fceptically inclined, find that the Genera-

lity of Mankind run away with Stories of this Na-
ture, and thofe Facts afterwards prove undeniably

falfe, they carry their Doubts on much too far, and

are apt to conclude, that they cannot fecurely rely

upon the Relation of others, and general Confent

of Mankind, for the Certainty of any Fact whatfo-

ever. It is therefore the Duty of all Perfons, that

are concerned for Religion in general, to endeavour

to detect fuch Practices which weaken one of its

mod folid Foundations.

And, myLord, we conceive this Profecution very

neceffary, in order to the vindicating the Juftice of

the Nation. Here was a Woman that underwent a

folemn Trial, and upon a full Hearing was acquit-

ted, yet afterwards, notwithstanding the thorough

Examination ofthe Fact, and fuch an Evidence given

as convinced every unprejudiced Hearer of the In-

nocence of the Defendant, and the Malice and Hy-
pocrify of the Accufer, fuch a Spirit did reign, that

it was reprefented that the Accufer had hard

Meafure ; and not only the Jury, but the Court too,

were reflected on : Nay, it went fo far, that after

the Innocence of the Woman appeared by her Ac-
quittal, a Magiftrate (whofe Name the Witneffes

willdifclofe in their Evidence) gave publick Coun-

tenance to this Impoftor (for by that Name I will

venture to call him) and fo far gave Credit to him,

that when the poor Woman was abufed by the

Rabble, and her Life being in Danger, fhe made
Application to that Magiftrate for Protection ; who,

infteadof affording it to her, encouraged her Profe-

cutors, as if fhe had really been guilty of the Witch-

craft laid to her Charge ; and confiderable Collecti-

ons were made for this Man, to fupport his Spirits

under the Difappointment he met with in her being

acquitted.

This Profecution was neceffary too, upon the Ac-

count of the poor Woman, who, unlefs fome Check

be put to the unruly Proceedings of unthinking

People, is not yet fafe in her Houfe, but in Danger

to be torn in Pieces : And it was thought moft pro-

per, that this Matter fhould be thoroughly examined

in this Place, where the Scene of his counterfeiting,

for the moft part, did lie •, that prepofeffed People

might be Ear Witneffes of the Fairnefs of the Pro-

ceeding, and that all Perfons might have an Op-
portunity, if they thought fit, of offering any thing

fit to be offered in his Defence.

My Lord, we need not trouble the Court with

Evidence tending to prove, that the accufed Perfon

is not guilty of Witchcraft : She is acquitted of that,

and it ought not to be fuffered to be made a Dif-

pute. But our Evidence will go beyond that, not

only that there was no Colour or Foundation for the

Charge on her of being a Witch ; but that the De-

fendant did malicioufly, without any Ground, and

contrary to his own Knowledge, charge her with

the having bewitched him. And I think our Evi-
dence, all through, will prove this Matter fully up-
on him, that he was not bewitched, nay, that he
did not believe himfelf to be fo, yet charged and
profecuted her.

The firft part of his pretended Witchcraft fliewed

it felf, by his vomiting Pins : How chat Bufinefs was
managed, and how he was detected in it, the Wit-
nefles will declare. And though we are not obliged

to endeavour the giving an Account of what it was
that induced him firft to undertake this Impofture, I

think it will appear by the Evidence, that he had
fome Aim and Profpect of Gain to himfelf. For,

upon his firft pretending to vomit Pins, we fhall

prove he had prepared a Narrative of bis own being

Bewitched ; and he himfelf oarried it to a Printer, that

fo he might, bring a Concourfe of People to him :

But the Printer being a Man of fome Underftanding,

look'd on /him to be a Cheat, and would not meddle
with the Copy. Fie practifed this Trick of vomitin°-

Pins feveral Times ; but. pretending to it once,

before one who did not take every thing uponTruft,

but was curious enough to obferve nicely, and

fearch him ; after fome Reftflance, feveral Rows of

Pins were found in his Pocket.

' The next Difcovery of his Impofture, was the

Affair wherein Dr. Martin was concerned ; who
brought two Women to him : The Particulars of

which having been already opened, I'll not repeat

them. The Doctor put an innocent Deceit upon

him, but it was in order to difclofe a vile Impofture.

When the Woman was brought to him to be

fcratched,' being confcious to himfelf, how little real

Effect th& barbarous Experiment would have upon

him, the whole Company obferved, that he felt

three or four Times from her Hand to her Elbow,
before he fcratched, that he might be fure it was a

Woman's Hand : And when he had fcratch'd, and

felt Blood, his. Eyes were opened, tho
1

it was the

wrong Woman.
Another Inftance of his acting a Part, with Defign

to impofe upon the World, was, when he was car-

ried from the King's-Bench to Mr. Kenfey's. It was

neceffarily to be imagined, that if he eat or drank

nothing, nothing would come from him, either by

Stool or Urine. He confidered this, and for fear it

fhould be taken notice of, that he difcharged him-

felf after fo long a Faft as he pretended ; having

Occafion to make Water, he found the Lid of a Box,

and making Water in it, put it out of Sight, on

the Bed's Tefte.r ; and the firft Difcovery of his

Counterfeiting at Mr. Kenfey's, was by the dropping

of that Water on the Cloaths of the Bed. . After he

had been two Days there (during which Time he

really did not eat) Mr. Kenfey not knowing but that

his Complexion might incline him to fuch a Sullen-

nefs, as to ftarve himfelf, rather than directly con-

fefs his Cheat, having firft examined his Mouth and

Throat, and finding nothing there but as it was in

all other Men, and that he had not only all other

Organs, but that of fwallowing, without any Ob-

ftruction, as other People had, thereupon he framed

this Defign : He took Occafion to pretend a Quarrel

with the Maid-fervant who lived in his Houfe, with-

in the hearing of the Defendant, and told her, fhe

was as very a Hypocrite as this Fellow •, and after

warmWords on both Sides, and a feeming Refoluti-

on by her that fhe would quit her Service, the Ma-
tter went away, leaving the Maid and the Defendant

together. She, to infinuate her felf into the Defend-

ant, faid, Her Matter was an odd Kind of a Man,

a dangerous Man
3

therefore fhe would not have the

Defendant
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Defendant take any thing from him ; and faid, fhe

would take care to fupply him whilft he (laid in the

Houfe. Then his Stomach came to him very readily,

and he was fo far from being unable to drink, that

he drank Brandy and other Liquors to Excefs, and

this for feveral Days. But (till thofe in the Houfe

being wary, thought it might be pretended by Peo-

ple who were very willing to believe him, that this

happened by the Charm's being diffolved, and that

he was unable to eat before ; and therefore it was

thought advifable to bring in feveral Perfons of Re-

putation, who mould obferve him through a Hole fit

for the Purpofe : Who, after they had leen him eat,

examined him how long he had been a Fatter? And he

made Signs, that he had fafted twelve Weeks, and

clung up his Belly as a Proof of his Emptinefs, accord-

ing to his common PracJice, though he had in their

Sight, juft before, eaten a plentiful Meal. So that,

Gentlemen, it is evident, that what he did was done

malicioufty, and with a Defign to deceive and im-

pofe upon the World. After this, there being fuffi-

cient Proof of the Impofture, it was thought fit to

bring him before a Court of Juftice ; thereupon this

Information was exhibited againft him : And if we
prove it, I doubt not but that you, Gentlemen of

the Jury, will do that Right to the Government,

and to Religion, as to^find him guilty of it, that he

may be brought to the Punifhment that fuch a

Crime deferves.

Mr. Phipps. My Lord, I humbly pray your

Lordfhip's Indulgence of the fame Side ; and beg

Leave to obferve, this Man was formerly troubled

with Fits, and there was a Defign laid by him and

his Friends to create a Belief in People, that thofe

Fits were the Effect of. Sorcery and Witch-

craft •, but whether to get Money, or take away the

Life of the Woman, or both, I fubmit to your

Lordfhip's Judgment upon the Evidence. 'Tis cer-

tain, they proceeded fo far as to bring her to a

Trial, and did what they could to take away her

Life. And the better to carry on their Defigns, and

to prepare the World to believe the Impoftor, we
fhall fhew, that when he had thefe Fits, it was in-

duftrioufly publifhed, that he was bewitch'd, and

that it was by this Woman -, and if he could but

fcratch her, he would be well. Dr. Martin, the Mi-
nifter of the Parifh, hearing of it, came to him ; and

to make an Experiment to difcover the Impofture,

brought another Woman with the pretended Witch,

and faid to Hathaway, if you think the fcratching

thisWoman, meaning Morduck the pretended Witch,

will do you any good, hold up your Hand : Which
he did. Then the Doctor put the other Woman's
Hand into his •, and although at that Time he pre-

tended to be Blind and Dumb, and he and his

Friends would have had it thought, that he lay un-

der the ftrongeft of the old Woman's Charms ; yet

he was apprehenfive of what he did, and fo jealous

left he fhould be impofed upon, and thereby his

Impofture difcovered, that he felt feveral Times from

the Wrift to the Elbow, to difcover whether it was

the Arm of the pretended Witch or no, before he

would begin fcratching •, and then believing it to be

hers (it being much about the fame Size) fell to

fcratching, and being told he had fetched Blood,

his Eyes were immediately opened, and his Speech

reftored.

The Doctor thinking every body was convinced

of this Impofture, and believing the poor Woman
would be quiet for the future, went away.

But notwithftanding this Detection, the People

were diffatisfied ; and Welling, the Mafter of Ha-

thaway, and others, being angry at the Difcovery,
purfued the Woman with more Malice than before :

Where-ever they found her, they cried out, AlVitch,
and ufed her fo barbaroufly, fhe was forced to leave

Southwdrk, where fhe had lived many Years, and
all her Employment, which had been profitable to

her, and to go live in London.

Their Malice purfued her thither ; and there Ha-
thaway, with Soldiers and others, in a riotous Man-
ner, got into the Houfe where fhe lodged, and would
have broke open the Door where fhe was ; but a

Conftable being called in, the Soldiers went off, and
Hathaway was carried before an Alderman of the

City •, and the poor Woman and her Friends ac-

quainted the Alderman of the riotous and illegal

Proceedings, and prayed that Juftice might be done
upon them. But inftead of punifhing them, he was
pleafed to fay, there was too great Provocation for

what they had done •, and giving Credit to the Accu-
fation of Hathaway againft the Woman, ordered her

to be carried up Stairs to be fearched, to fee if me
had any Teats, or ether Signs of a Witch, and per-

mitted her to be fcratched by Hathaway, and then

committed her for a Witch ; refufing 500 /. Bail,

and difmifted Hathaway.

The Woman afterwards was brought to a Trial

at Guilford Affizes, and was acquitted, and he was
committed for a Cheat. And to make more ample
Difcovery of the Impofture, he was taken to the

Houfe of Mr. Kenfey a Chirurgeon, and there he was

obftinate, and would not eat for the firft two Days ;

and a Quarrel was feigned between Mr. Kenfey and

his Maid, he faying fhe was as bad an Hypocrite

as Richard Hathaway, and gave her Warning to be

gone. The Maid feemed very angry with her Ma-
tter, and faid to Hathaway, Whatever you do, do
not eat any thing that is given you by my Mafter

or his Brother, for they are your Enemies ; and

promifed fhe would help him privately to what he

wanted. Whereupon he thinking fhe had been his

Friend, and that he was fafe in her Hands, took

Meat and Drink from her from Day to Day, and

eat heartily, and drank fo very plentifully of Strong

Beer and Brandy, and was fo merry, that he play'd,

on the Tongs, and Danced, and fhew'd Tricks be-

fore the Maid ; but when any body elfe offered him
Meat or Drink, he refufed it, making Signs that he

could not fwallow, and fignify'd to them, that he

had fafted all the fourteen Days that he had been at

Kenjy's, and that he had fafted many Weeks before.

And as to vomiting Pins, it will appear to you, that

he carried Papers of Pins in his Pocket, to make
ufe of on Occafion. But when he vomited in a Ba-

fon, and his Hands were kept down, and he not

permitted to carry them up to theBafon, there was

not one Pin in the Bafon.

I will not trouble your Lordfhip with a Detail of

all the particular Inftances of this Cheat, but will

call ourWitneffes ; and when we have proved the fe-

veral Matters that have been opened, there will be no

Room to doubt but that the Defendant is an Impof-

tor, and the greateft this Age hath produced.

Mr. Conyers. We will firft call Dr. Martin (who

wasfworn) we will go on with our Evidence in the

Courfe of Time. The firft Time that Notice was

taken in the Parifh of this Bufinefs, was in September

was Twelve-Month. Dr. Martin, pray give my
Lord and the Jury an Account, Whether you know
Richard Hathaway, and when was the firft Difcourfe

of this Witchery.

Dr. Martin. February laft was Twelve-Month,

(the ninth Day, to the beft of my Remembrance) I
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came to Church in the Afternoon, and after the Cu-
rate was gone into the Defk to read Prayers, I was
going into the Pew ; but hearing a great Hurly-burly

in the Church, I ftnt the Sexton to know what was

the Occafion of it. He brought Word that there

was a Witch in the Church ; fo the Curate could

not go on in reading Prayers ; and the Sexton went

and brought in one Sarah Morduck to me, and after

her came a great many of the People into the Veftry ;

fo that tho* it be pretty large, it was prefently filled.

And this Sarah Morduck came up to me, and told

me what was the Occafion of her being brought

there. I afk'd her how fhe had behav'd her felf

amongft her Neighbours, that fhould give fuch Oc-

cafion to deal thus with her. She began to cry, and

faid, fhe had given no Occafion for it. I told her,

I had nothing to do to enquire into the Bufinefs,

but bid her continue in the Veftry, the whole Con-

gregation being fo much difturbed, that they would

go out of the Church if fhe ftaid in it. So I turned

every body out of the Veftry, and locked her in.

And Sermon being ended, I came into the Veftry,

but found fhe was gone ; and upon Enquiry, I un-

derftood the Realon was this, The Sexton told me,

that fhe faid, if fhe ftaid till all the People went out,

fhe fhould be torn in Pieces, and begged of him to

let her out while the Pfalm was ringing after Ser-

mon, that fhe might go away undifcerned, and ac-

cordingly fhe went. Afterwards many of my Pa-

rifhioners made Application to me to go to Richard

Hathaway, who was fuppofed to be bewitched ; and

told me, that it was taken very ill that I had deferr'd

it fo long. Upon this 1 went to him the next Day ;

and meeting his Mafter below Stairs, I afked him

what Condition his Servant was in. He faid, he

was Blind and Speechlefs, and was a very difmal

Object. I faid, I defired to be excufed, for I did not

love to fee any difmal Sights. But he faid, he was

very fenfible, and knew every one by their Voice.

And with that, I went into the Room, and his Ma-

fter (fpeaking to Richard Hathaway) faid, Mr. Mar-

tin is come to fee you. Says I, Richard, I am come

to fee you, and if you know me hold up yourHand :

He did fo, and took me by the Hand and kifs'd it.

I afk'd him whether I fhould pray with him in the

Prayers of the Church, and if he defired it, I bid him

hold up his Hand : He did fo, and I prayed with

him, and he did feem to be affected with it, and

lifted up his Hands feveral Times. Afterwards I took

my Leave of him, and went down ; and I difcourf-

ing with his Mafter for fomeTime, I afked him what

he thought was the Reafon of it i he faid, an evil

Tongue ; and a bad Woman, Sarah Morduck, had

bewitched him. But how do you know that ? His

Mafter then told me he had fcratch'd her, and found

Good by it ; and faid, he was utterly undone by it,

and if he did not fpeak to the Church-wardens to

take him off his Hands, he fhould be ruin'd. And
hearing of this Scratching, it came into my Head

to try an Experiment too ; fo I went away, but

without difcovering my Intentions. And about

Ten a-Clock at Night, to prevent Jealoufies, I went

to the Houfe where Sarah Morduck lodged, and

found flie was gone to Bed. I left Word that I de-

fired to fpeak with her the next Day ; But inftead of

her coming to me, her Brother, Mr. Hearne, came

to me, and thanked me for preferving his Sifter

from the Mob. I gave him the Reafon why we did

that, and I told him then what I intended to do.

He anfwer'd me, I am afraid my Sifter will be fo

filly that it will fail in the Execution. I bid him

leave that to me, 1 would give fuch Directions in

the Matter, that it was impoffible for it to mifcar-

ry : So he left me to my Liberty to do what I

thought fit. Then, fays I, when I fend for her, do
you come with her. I went to the Houfe where
Hathaway lay, and went into the Room, where he
lay with his Eyes faft fhut, and feemingly Speech-

lefs. I fpoke to him, / am informedyou have re-

ceived Benefit by fcratching Sarah Morduck formerly^

now if I can get this Woman for you to fcratch hery
Do you believe by fcratching her you /hall receive any

Benefit ? If you do hold up your Hand : So he did j

and by and by there came a Meffage that Mr.
Hearne and the Witch were come. I then defired

Mr. Batemany whom I brought with me for that

Purpofe, to fit by the Bed- fide while I went down,
left any might inform him what was faid, or he

might over-hear any thing fpoken below. So he fate

there, and I went down, and I bid them let in as

many as would come in •, and when the Room was

full, the Door was lock'd. I had before met with a

poor Woman, whom I ordered to follow me, who
received Alms of the Parifh, defigning fhe fhould

be the Perfon the Experiment fhould be try'd on. I

told them I defign'd to try another Woman, and I

will make him believe he fcratches the Witch. The
Anfwer was, This will fignify nothing, Wellingfs,

Wife faid, he had fcratched another Woman, and

it figniffed nothing. Now this was, to the beft of

my Remembrance, one Willoughby, who is a very

big Woman, and very much unlike Sarah Morduck

:

But I defired the Satisfaction to fee it done my felf ;

upon which it was confented to. Then I afk'd the

Woman I brought about it ; I told her I would give

her a Shilling if fhe would let this Man fcratch her

:

She flew off, and faid fhe would not fuffer it for all

the World. At laft fomebody faid, here is aWoman
will fuffer her felf to be fcratch'd •, and this was one

Johnfon. I afk'd her if fhe would fuffer her felf to

be fcratch'd ; fhe faid fhe would, if there would

come no Damage by it. Says I, whatever Damage
you fuftain, I will make it good to you ; and you

being about the Size of Sarah Morduck, are a very

fit Perfon. She did decline it for fomeTime, but at

laft fhe confented ; and after fome Inftruclions given

to her and Morduck, we went up together with many

of the Neighbours. Tho' you cannot fee, fays I, to

Richard Hathaway, you can hear that there are ma-

ny People in the Room ; now, before all thefe People,

Doyou believe that Sarah Morduck has done you this

Mifchief? Ifyou do, hold upyour Hand. Hedidfo.

Doyou believeyou fhall be relieved by fcratching her ?

If you do, hold up your Hand. He did hold up his

Hand. Sarah Morduck, do you tfpeak to him, that

he may know you are the Per/on. Says fhe, What is

the Matter with you ? Do you believe this Woman,

faid I, to be the Perfon that has bewitchedyou ? If

you do, hold up your Hand. He held up his Hand.

Then afk'd Sarah Morduck, are you willing this

Man fhould fcratch you ? Tes, with all my Heart, he

flail have my Hearfs Blood, if it will do him any Good.

Then, fays I, pray give me your Hand. Here it

is. And inftead of taking her Hand, I took Jobn-

fon*s, and clapt it into his ; and I did obferve, that

two or three Times he felt from her Wrift to her El-

bow ; and I faid, I have fomething elfe to do than

to wait on you (and I fpoke to him fomewhat ea-

gerly) if you will not fcratch, I will be gone. Then

he fcratch'd her, and fhe whifper'd me in the Ear,

fhe believ'd fhe fhould faint. I faw he had razed her

Skin, and I faid, you have drawn Blood, and you

may be fatisfy'd. With that he left off, and turned

on his Back in his Bed. I turn'd out Johnfon im-

mediately
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mediately, and I and Monluck ftood together, and

he lay ftill for fome time •, but I faw nothing would

do, if I did not work him up. Now, fays I, I would

fain fee how his Eyes are now -, come fome of you,

look, do not his Eyes twinkle ? With that both his

Eyes were are open as mine are now, and he caught

hold of the Apron of Sarah Morduck, and look'd

her in the Face. Then I told him his Miftake ; and

John/on came in with her Arm bleeding. Says I this

is the Woman you fcratcht, you have not touched

Sarah Morduck's Arm, not fetched one Drop of

Blood from her. The Fellow upon this feem'd very

much caff down. Now, fays I, give way to no

Humours, and go about your Bufinefs, and ferve

God and your Matter. Then I went down, and

feveral People were fatisfy'd. Well, fays I to Wel-

ling, yoar Man's Eyes are open now. It's well,

fays he, if his Eyes continue open. He can fpeak

and fee too now. I do not know, fays he, it is

ftrange if he fhould do well after this. Farewe],

faid I ; and I went, into London. Upon my Re-

turn, about Five-Clock, I enquir'd about him, and

found there was a greater Mob in the Houfe than

before ; and I was accofted at my firft coming in

by the Mafter and Miftrefs of that Fellow : What
have you done ? you have ruined both me and my
Family

L. C. J. Holt. Who faid fo ?

Dr. Martin. The Mafter and Miftrefs of this

Fellow. Why, What Hurt have I done you ? You
have given it out to be a Cheat. Did you get any

Money by it ? No, I never did expect it. But pray

go and look on him now, he is in a worfe Condition

than he was before. Here hath been two Doctors,

and they will take their Oath that he is bewitched.

So I went away ; but as I went out, I was ftopt

by John/on. She cries out, What have you done ?

What is the Matter, fiid I, Does your Arm fefter ?

No ; but this wicked Woman has fpread abroad that

by fcratching me he was relieved, and fhe is not the

Witch, but I am the Witch ; and it had reach'd her

Hufband's Ear, and he was become fo jealous of

her, that he would not have any thing to do with

her. I went away after this, and going home, met

her Hufband, and gave him all the Satisfaction I

could, that his Wife was no Witch. And I was

informed the next Day, that Sarah Morduck had

been dragg'd again to the Houfe, fome time after I

went away, and brought to Hatbaway's Bedfide,

and he fcratch'd her, and his Eyes were opened,

and he eat and drank, and walk'd about. Upon
this, I fent one Evening to him to come to me ;

and I took him into my Study, and faid, What is

the Meaning of it, that you make fuch a Trouble

in the Parifh, to condemn this Woman for Witchery ?

I fee no Reafon for it. Says he, fhe has done me a

great deal of Hurt •, fiid Hathaway, fhe has be-

witch'd me. He faid, that was the Woman had

done him all the Prejudice he laboured under. Then
fays I, you are a poor fort of Fellow, you muft get

your Living by your Labour ; now you had better

go into the Country out of her Reach. No, Sir,

fays he, I am bound Apprentice to my Mafter •, and

if I go, I fhall be as bad there as I am here : And
feeing I was bound here, this Parifh muft keep me ;

I

and if I fhould go into the Country, they will fend

me back again. Why will you not try ? No, I will

not. Do you not believe I am bewitch'd ? No, I

do not. Then, fays he, I may as well not believe

what you fay in the Pulpit •, I may fay to you, as

our Saviour faid to the Jews, Tho' you fee Miracles,

you will net believe. Whereupon, I turn'd him

away, and did not think I fhould have had any
thing more to do with him. But about Eafter laft,

Sir 'Thomas Lane fent to me, to defire me to come
to him •, the Witch being then got into London
for Shelter.

I went accordingly, and when I came, I found
Hathaway, his Mafter, and feveral others there. I

found him looking brifkly, and eating heartily, and
I afk'd the meaning of it. It was anfwered, That
before Sir Thomas Lane, he had drawn Blood of
Sarah Morduck, and that had brought him to him-
felf. I fent in my Name to Sir Thomas Lane, and he

fent for me in. There was Sir Owen Buckingham,

and I think, Dr. Hamilton. There were feveral Peo-
ple examined, while I was there, about this Perfon ;

and after all Sir Thomas Lane defired me to tell

what I knew in this Matter. I gave an Account of

what I have done here. Says Sir Thomas Lane,

Richard Hathaway, Do you know that Gentleman ?

Yes. How ? I have feen him in the Pulpit. What,
no where elfe ? Did not you fee him by your Bed-

fide ? No. Was not I with you at your Bedfide?

No. All this while he was eating Bread and Cheefe ;

till Sir Thomas Lane fpoke to him, Lay by your

Breachand Cheefe, and be not fo unmannerly. Says

I, this is very unaccountable, that he fhould not

know me ; and yet he had faid, that after Mr. Mar-
tin was gone, I was a great deal worfe than I was

before. This is a very unaccountable Thing, and I

defire to know how this is confiftent ; therefore I

do defire that his Mafter may be called in. And his

Mafter was fent for, and Hathaway was going out

to call him. No, fays I, I defire he may not go

out, I will call his Mafter myfelf. When Welling

came in, I afked him whether he did not tell me
that Hathaway was fenfible from the Time I came
to him ? Yes, he was. Now I defire to know how
thefe Things are confiftent ? And to put this out of

doubt, that this Man did fee me, the Woman ftood

at the fide of the Bed by me near the Feet, and he

took hold of her Apron readily. How can he come

off in this Matter ? Says Sir Thomas Lane, They
tell you he had a moft violent Fit after, and that

made him forget what was done before. Another

Queftion was afk'd Mr. Welling, You know you de-

fired me to get this Servant of yours off your Hands,

and that I would fpeak to the Churchwardens a-

bout it. Now I am inform'd, this Servant of yours

was going to Goodman'%-fields, and as he was going,

the Prefs-mafters met him, and he being a likely

Fellow, they whipt him aboard. Is this true or no?

Yes. And then you got a Letter, and went down
and fetch'd him up. Yes. Then, fays I, How
come his Mafter to be fo much concern'd to be rid

of him as he pretended •, and yet when he might

have been rid of his Servant, would not take the

Opportunity ? To that Sir Owen Buckingham an-

fwer'd, It was only his Charity for him to fetch

him from aboard ; he could do no lefs confidering

his Condition : Sol came away. In a little Time
after, I heard that this Sarah Morduck was bound

over to the Affizes, and I was fubpoena'd to give

my Evidence the laft Affizes at Guilford.

Then the Inditlment was read, upon which Sarah

Morduck was Tried and Acquitted of Bewitching

Richard Hathaway.

Mr. Corners. Dr. Martin, pray go on.

Dr. Martin. I was fubpoena'd to go to the

Affizes, but before the Affizes came on, there were

Bills put up in feveral Churches, and particularly

at Chrift-Church, where I hapned to preach. I read

the Bill, A poor Man being afflitled by an evil Wo-
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wan, now coming to her 'Trial, defires the Prayers of
this Congregation. I went down to Guilford to the

Trial ; and when I came up, I thought all People

would be fatisfy'd with the Juftice that was done.

But when I came to Town, I was abufed by many
People, both openly and privately : You have the

Blood of that innocent Man to lie at your Door ; The

Woman had been hanged, ifyou had not fived her ;

The Judgments of God will fall on you. One Woman
followed me to the Water- fide, and faid, I was the

Occafion of the Ruin of that innocent Man •, for fhe

herfelf

L. C. J. Holt. Who is this ?

Dr. Martin. I do not know her, I only give

Evidence of the Abufes I underwent.

Mr. Conyers. Do you know any thing after the

Affizes, how he behaved himfelf ?

Dr. Martin. No, Sir, I know nothing of that.

Mr. S. Jenner. What was done by other People,

ought not to be given in Evidence.

Mr. Broderick. If this Man does prove an Im-
poftor, it will aggravate his Crime, if the Confe-

quence be mifchievous, and theWorld be (till abufed

with a Perfuafion that he was bewitched.

Mr. S. Jenner. What was done by other People

fignifies nothing to us.

Mr. Broderick. This is very material, for it is a

Confirmation that there was aDefign carried on—

—

{being interrupted).

L. C. J. Holt to Serj. Jenner. What other Peo-

ple did, muff not affect this Man. But hear what

Anfwer can be given, you that are the Queen's

Council ?

Mr. Broderick. The Charge of the Information

is, That he, as an Impoftor, pretended himfelf to

be bewitched by Sarah Morduck, to deceive the

World, and prejudice the Woman. And what can

be more proper Evidence of that Charge, than that

altho' he really was not bewitched, yet he had fo

prevailed upon the Opinions of the People, that

they ftill believe him bewitched, and affronted Dr.

Martin for being inftrumental in her Acquittal : 'Tis

all of a Piece, a Continuance of the fame Impofture.

L. C. J. Holt. This Evidence is proper. He is

indicted for a Cheat, for endeavouring to beget an

Opinion in People by his fraudulent Practices that

he is bewitched. Now, Dr. Martin fays, the Peo-

ple were ftill poffeffed with fuch a Belief; and

thereupon affronted him, becaufe they thought he

was inftrumental in having the Woman acquitted.

Now, Is not this an Evidence that his pretending

himfelf to be bewitched, begat that Opinion in the

People.

Mr. Serj. Jenner. What the Doctor has faid all

along, has been of what others have done.

L. C. J. Holt. No, it has been what he faw

himfelf. You fay this Man's Evidence is moft of

what others have faid. Not fo, He has by himfelf

prayed with him, and tried an Experiment with

him upon a wrong Woman.
Mr. Serj. Jenner. He tells you what Welling faid,

and others ; How does this affect my Client, what

another Man, or another Woman faid ?

L. C. J. Holt. He was infulted upon the Account

that Hathaway pretended himfelf to be bewitched,

blind, fpeechlefs, and not able to eat.

My. Serj. Jenner. MyLord,withSubmifllon, other

People's cenfuring the Doctor cannot be brought as

Evidence againft my Client, unlefs they make it ap-

pear that he had a Hand in it, unlefs he put them

upon it.

L. C. J. Holt. What other People have faid, ab-

ftractedly confidered, ought not to affect Richard

Hathaway ; but if there be Evidence that Hathaway
hath been guilty of Deceit, and a Defign to deceive

People, Will you not allow it be given in Evi-

dence, that the People have been deceiv'd ? And
how came they to be deceiv'd, but by his feigning

himfelf to be bewitched ?

Juryman. Mr. Serjeant, If you have any Thing
to object, we defire to hear what you fay, for you
fpeak fo low we cannot hear you.

Mr. Serj. Jenner. I object to what the Doctor

fays by hearfay only.

Juryman. I believe that will be little confidered

by the Jury.

L. C. J. Holt. The Information is for an Impof-

tor and Cheat : Now what is that ? A Cheat is a

Defign to impofe on the Credulity of others, to in-

duce them to believe a Thing that is not true. Now
Dr. Martin's Evidence is what Hathaway did, and

that People did believe him to be bewitched •, and

they abufed Dr. Martin, and told him he had done

very ill in the Cafe of this Woman ; and if it had

not been for him fhe had been condemned.

Dr. Martin. I have only one Thing more to fay ;

it was reported that I had been bribed •, I was told

I had received feveral Guineas •, that the Judge was

bribed and the Jury bribed, and the Judge would

not fuffer theWoman to befearched, he being bribed.

Mr. Conyers. Doctor have you done ?

Dr. Martin. I have.

Mr. Conyers. We will next call Mrs. Johnfon who
was fcratched.

Mr. Broderick. Sir, I think you mentioned a

Gentleman that you fent for up ? Where is he ?

Dr. Martin. He is here.

Mr. Broderick. What is his Name ?

Dr. Martin. Mr. Bateman.

Mr. Broderick. We will call him to give an Ac-

count of that.

Mr. Conyers. We will firft call this Woman.
Mrs. Johnfon, Were you at any Time with Dr. Mar-

tin at fuch Time as Hathaway pretended to be be-

witched ?

Mrs. Johnfon. Yes.

Mr. Conyers. Then pray give my Lord and the

Jury an Account of what you know about it.

Mrs. Johnfon. I went into the Room to fee Sarah

Morduck.

Mr. Conyers. What Room ?

Mrs. Johnfon. I was in the Room where Dr.

Martin retched her to be fcratch'd •, and Dr. Martin

told me, he defigned that he fhould fcratch fome

otherWoman -, and he defired me to let him fcratch

me ; but I denied him, and faid, I was a Wife, and

W2s not willing ; at laft I confented, and he told

me I muft not fpeak when I came into the Room
where Hathaway was ; and he brought me to the

Fellow ; and he faid to him, If you think the Blood

of this Sarah Morduck will do you any good, hold

up your Hand. Which he did. Then he bid Sarah

Morduck fpeak to him •, which fhe did. Says he ;

Are you willing this Man fhould fcratch you ? She

faid, Yes : My Heart's Blood, if it will do him

good. So with that he fcratch'd me, and Sarah

Morduck cry'd out. He had razed the Skin of my
Arm, but no Blood came prefently. Dr. Martin

defired me not to fpeak, and I did not ; the Blood

came afterwards, but none then.

Mr. Conyers. Were you in the Room when the

Doctor fpoke to him ?

Mrs. Johnfon. I went into the other Room ; Dr.

Martin put me out before him.
Mr. Conyers.
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Mr. Conyers. Was not you brought in again ?

Mrs. Jobnfon. No, I went in of my own accord.

Mr. Conyers. In what Condition was he then ?

Mrs. Jobnfon. He looked in this manner, his Eyes

flaring open.

L. C. J. Holt.Weit his Eyes fhut, when you firft

came and was fcratch'd, or open ?

Mrs. Jobnfon. No, they were fall fhut:

L. C. J. Holt. Did he fpeak.then ?

Mrs. Jobnfon. No, he faid nothing when I came

back, till his Eyes were open, and then he faid,

Cbrift Jefus, or O Lord Jefus.

Mr. Pbipps. But did he feel your Arm before he

fcratch'd you ?

Mrs. Jobnfon. Yes, over and over.

Mr. Conyers. Call William Bate?nan {Who ap-

peared and was fworn). Pray give an Account what

you know of this Defendant's vomiting Pins.

William Bateman. About a Twelve-month ago

1 went to fee Richard Hathaway.

Mr. Conyers. Were you defired to go to him by

Dr. Martin ?

William Bateman. I can't remember that.

L. C. J. Holt. Where do you live ?

William Bateman. In Pembrokejhire.

Mr. Conyers. Then you do not remember any

thing that paft then ?

William Bateman. I do not fay I do not remem-
ber any thing, but I do not remember whether

Dr. Martin defired me to goto him.

Mr. Conyers. Give an Account of what you know
about his vomiting Pins.

William Bateman. About this Time Twelve-
month, on a Sunday Night, a Woman came to

Dr. Martin's Houfe to enquire for him. I went to

the Door ; and the Woman faid, If Dr. Martin

would but come now, he might fee Hathaway vomit
Pins. Can I fee him, fays I ? Yes, fays (he. So I

went immediately ; and in the Houfe there were

little Chinks that I could fee through •, and I faw

him walk about the Houfe, and heard him talk to

the People, and I flood fome Time to hear him.

At laft I knock'd, and he came and let me in •, and
feeing me, he feemed to be troubled, and feigned

himfelf to be in fome Pain.

Mr. Raymond. You fay you lock'd through the

Chink, How was he then ? Repeat that.

William Bateman. He feem'd to be as well as he

is now.

Mr. Raymond. What did you do then ?

William Bateman* I knocked, and he let me in *,

and when I came where the Light was, he knew me;
and I faid to him, I hear you fpew Pins. Yes,

fays he. Says I, Prithee let me fee thee. So he

fate on a low Seat, and they gave him fomethingin

a Cup, and by drinking this 1 was to fee him vomit

Pins ; and he took fome Drink, but as far as I

could perceive he did not fwallow any.

Mr. Conyers. What was the Effecl of it ?

William Bateman. He pretended then to be in

an Agony, and vomited feveral Times, and there

were Pins on the Ground. I had the Room fwept

very clean, and gave him the fame again. He vo-

mited again, and there were abundance of Pins on

the Ground again. I believe he vomited fourteen

I

or fifteen Times, and I believe there were fome hun-

dreds of Pins on the Ground •, but I thought the

Pins were dropt from one or other •, and I took up
fome of them, and they were dry •, and I took up
two or three in a Chain •, and I faid, I believed

thofe were the Pins that were fhewn at our Houfe.

Vol. V.

No, no, fays his Mafler, thefe are not the fame »

and he did endeavour to fatisfy me thar he did vo-
mit thefe Pins ; fo I defired he might have a Pot to

vomit in ; and I had a Pot brought and made very
clean, and I fearched his Mouth and found no Pins

there ; and I held the Pot to his Mouth clofe, and
he often endeavoured to put his Hand to the Pot,

and I would not fuffer him, for I perceived his

Hands often moving to his Pocket. He vomited
feveral Times, and there were fome Pins fcatteredon

the Ground, but none in the Chamber-pot. Says
I, thefe Pins do not come out of his Mouth ; but
the People were very prefiing on me to believe they

did.

L. C. J. Holt. Who were they ?

William Bateman. They were all Strangers to

me. Upon this I told them, I believed he had a
Slight of Hand to convey them there, and I took
hold of his Pocket. He flopt my Hand, and would
not let me put my Hand into it. But after fome
Time, faysone, Let him, let him fearch your Pocket.
So I did, and took out feveral Things, and among
the reft feveral Parcels of Pins, and I believe thefe

were they that he convey'd on the Ground.

L. C. J. Holt. Did you fee him take them out

of his Pocket ?

William Bateman. No, but I took out feveral

Hundred.

Juryman. What fort of Shape were they of?

William Bateman. They were of a very odd kind

of Shape.

L. C. J. Holt. Were they flralt or crooked ?

William Bateman. They were crook'd in flrange

Figures, like them on the Floor.

Mr. Broderick. And he made a great Difficulty

of letting you meddle with his Pocket ?

William Batem.an. Yes.

Mr. Pbipps. And when you would not let him

put his Hand to the Pot, there were none in the

Pot, but only on the Ground ?

William Bateman. Yes, Sir.

Juryman. Did you fee any Pins come out of his

Mouth ?

William Bateman. No, Sir.

Mr. Serf. Jenner. What became of the Pins you

faw on the Ground ; you fay you faw abundance,

what became of them ?

William Bateman. They were fwept away.

Mr. Serj. Jenner. Who fwept them away ?

William Bateman. Some of the Family.

Juryman. I think he faid that feveral of the Pins

were taken up dry, were any of the Pins that were

on the Ground dry ?

William Bateman. Yes ; and I faid, thefe Pins

did not come from him.

Mr. Serj. Jenner. When was this ?

William Bateman. About a Twelve-month ago ?

Mr. Broderick. Now, my Lord, we will ihew

your Lordfhip that he drew up a Narrative for the

Prefs, giving an Account of this Bufineis. [Call

Richard Ball, who was fworn.'] Mr. Ball, Pray

give an Account of what you know of Richard Ha-

tbaway's endeavouring to print a Story of his vomit-

ing of Pins.

Ball. About a Twelve- month ago, in Decem-

ber, Richard Hathaway brought a Writing, and

withal a Difh-full of crooked Pins, and told us,

thofe Pins he had vomited, and that -he had been

afflicted by a Woman in Southwark, and I think he

faid he had not eat any thing from my Lord-Mayor's

Day.
Rrr Mr. Bro-
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Mr. Broderick. What did he defire you to do ?

Ball. To print this Paper. And after he had
told this Story, he laid he had been with a Woman
in Goodmans- Fields., There was a Boy with him.
And he defired us to print his Paper. It related the

Story of his vomiting of Pins. He faid he had

taken fQuickfilver, and it would not move him ; and

Madam 'Goodwin was mentioned feveral Times in

the Papers, that fhe had cured him.

Mr. Conyers. How came it that you did not

print his Paper ?

Ball. My Mafter ftood by •, fays he, You look

very well ; I will have nothing to do with it ; I

believe you are a Cheat. I believe no fuch thing,

fays he ; and upon that went away. But the next

Day there was a Paper printed by fomebody ; and

Richard Hathaway comes to us afterwards, and fays,

You have printed a Paper, tho' you would not have

it of me : But it is not true, fays he ; I can give a

better Account.

Mr. Broderick. Then he talked very freely to

you, tho' he had not cat in fix Weeks before ?

Ball. Yes, Sir.

Mr. Broderick. And he looked very well ?

Ball. Yes, Sir •, and we wonder'd at it.

Mr. Conyers. Call Mr. Hearne {who was fworn).

Mr. Hearne, pray give my Lord, and the Jury,

an Account of what you know of this Matter.

Hearne. About September Was Twelve-month,

my Sifter was fall'n upoh by this Hathaway, and

fcratched and abufed in a barbarous Manner ; and

about fix Weeks after fhe was fcratched again.

After this we went before Juftice Riches, and Juftice

Riches perfuaded them to be quiet, and not to

trouble this Woman ; and he perfuaded her to re-

move to fome other Place. After this there was a

Tumult made about her in Newgate-fireet.

Mr. Conyers. Were not you prefent when Dr.

Martin was with the Defendant ?

Hearne. Yes, Sir.

Mr. Conyers. Then give an Account of that.

Hearne. I went to Dr. Martin ; and Dr. Martin

told me that he would try a Stratagem (to fee

whether he was bewitch'd) by making him fcratch

another Woman. I told him, I Was afraid we
fhould be betray'd. Says he, Let me alone to ma-
nage it : So I faid no more. Says he, Do you go
and fetch Sarah Morduck to me, and I will go be-

fore. So I came with my Sifter to Wetting's Houfe,

where Dr. Martin was, and there was a Houfe full

of People : And then he ordered the Door to be

fhut •, and then Dr. Martin left me at the Bed-fide,

and he got aWoman that was willing to be fcratch'd.

She refufed at firft, but afterwards confented. And
then Dr. Martin brought them into the Room
where Hathaway was •, and he afk'd him if he did

believe that fcratching Sarah Morduck would do him
any good ; if he did he fhould hold up his Hand ;

and he held up both Hands. Says he then to Sa-

rah Morduck, Are you willing to be fcratch'd ? Yes,

her Heart's Blood to do him good. Then give me
your Hand, fays he ; but inftead of hers he took

Mps. Johnfon's Hand, and gave it into Hathaway's

Hand. And Hathaway took her by the Wrift, and

felt her feveral Times. Then fays Dr. Martin, If

you will fcratch her, fcratch her, I cannot wait on

you always. Then he fell to work, and Dr. Martin

faid, he will open his Eyes prefently, there is Blood

enough •, and he prefently opens his Eyes and catches

Sarah Morduck by the Apron, and holds her as faft

as he coukl, and the Woman that was fcratch'd was

gone into another Room •, with all the Strength I

nn.

had I could hardly loofen his Hands from Sarah

.
Morduck. Now, fays Dr. Martin,You are miftaken,

this is not the Woman you have fcratch'd j and
then his Countenance chang'd, and he looked like

a Fool, he was fo furprized. Then fays Dr. Martin,

Where is the Woman that he fcratch'd ? And I

fetch'd John/on out of the other Room, and fhew'd

him her Arm, that fhe was the W oman he had
fcratch'd. Says Dr. Martin^ I fee what you are ;

go and mind your Bufinefs ; or to that effect •, and
then we went away. This was about Twelve or

One a-Clock the i ith of February. And when wf
were gone, the fame Day, as foon as it was dark,

they got half a Dozen lufty Fellows to go to Sarah

Morduck 7

?, Houfe, and there they abufed her.

L. C. J. Holt. How do you know that ? Did
you fee it ?

Hearne. My Lord, I will tell you prefently.

When fhe had had this Mifchief fhe fent for me

;

and when I came, her Shift on her Back was as wet

as muck. She fent for me, becaufe fhe had none

to affift her but me, and I found her that Night in

that pickle. They faid, as foon as we were gone,

the Fellow was bad again, and they have put this

Trick upon us ; but we will have the right Witch
to fcratch her.
' L. C. J. Holt. Who was at the Houfe that Night

that you fay fhe was in an ill Condition.

Hearne. There were feveral at the Houfe then,

Mrs. Sarah Hays the Landlady was there, and

others.

L. C. J. Holt. You fay they were in a Hubbub,
and would have the right Woman fcratch'd. Who
was it that would have it fo.

Hearne. I heard fo. But when I came to her,

I found her in a lamentable Condition. Then I

went to Juftice Riches, and defired his Warrant to

take .fome of them ; and he granted it, and I took

up one OJbourn ; and when I came with him to

Juftice Riches, we had no Body to fwear that fhe was

lame a Bed, and fo he was discharged ; and Juftice

Riches faid, if there be no other to prove it on the

Trial you will fpend a great deal of Money to no

Purpofe, and therefore he let him go. So fhe was

moved to Paul's Wharf, but a Company of Fel-

lows followed her thither.

L. C. J. Holt. How do you prove that ?

Hearne. I heard of it, and defired the Land-

lord to fend for a Conftable •, he did fo ; and when

we came there, all the People made their Efcape,

except Hatha-way and another Perfon. So then fiie

was carried before Sir Thomas Lane ; and they tel-

ling him that he had vomited Pins, and other things,

Sir Thomas was perfuaded to believe it. I told

him, thefe Fellows had difturbed this Woman's
Peace, and very much abufed her. Sir Thomas,

will you not let me know who this Man is ?

L. C J. Holt. What Man do you mean ?

Hearne. Jones. I begg'd, Pray let me know

this Fellow's Name. Says he, It is no matter, there

was Provocation enough. And then when we were

talking of the Pins, Dr. Hamilton look'd in Hatha-

way's Month, and found his Mouth very well ; and

he gave him Beer ; and he, when he had taken it,

ftruggled with all his Might to keep it out ; then

he cry'd out. Let her be fcratch'd, faid Sir Thomas.

Dr. Hamilton faid, Forbear a little, let us fee the

Effect of this Beer •, and fo they forbore a little

longer. Then they talked again of the Pins, and

Dr. Hamilton would have her fcratch'd again ; lb he

fpake to the Woman about it, but fhe would not

confent ; for Hie faid fhe had been abufed, and

would
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would not be fcfatch'd, nnlefs they would fecure

her for the future. But Sir Thomas would have her

fcratch'd •, and fo fhe was •, and then when fhe was

fcratch'd, and he had drawn her Blood, the Fellow

bruflled about like a Cock-Sparrow ; and then

they call'd for Bread and Cheefe •, and fo he that

before pretended he could not fwallow any things

fhow'd like an Antick to the People, for he was

very greedy. And when he had eaten that, he call'd

for more •, and Welling faid, Pray let him not have

it, it will do him hurt, becaul'e he has not eat fo

long. Then Sir Thomas Lane ordered her to be

dripped, and fhe was dripped above Stairs, and

then he would commit her to Prifon.

L. C. J. Holt. Why ? Did any body fay fhe had

any thing extraordinary about her ?

Hearne. No. Dr. Hamilton faid fhe had nothing

about her •, I offer'd a Hundred Pounds Security

for her ; and Sir Thomas Lane would not take it.

But when Dr. Martin had been with her at Night

I Bail'd her out.

Mr. Bar. Hatfell. Was this Hathaway dumb
when he was at Sir Thomas Lane's ?

Hearne. He fpoke before, and when Sir Tho-

mas Lane bound her over to the Old-Baily, and all

that time he was as well as could be.

Mr. Ser. Jennet: Was you at the Affizes at

Guilford?

Hearne, Yes, and gave Teftimony for her there.

Mr. Conyers. My Lord, we have a great many
others that were prefent with Dr. Martin ; but we
have proved that Matter fufficiently, Now we will

fhew how he behaved himfelf at Mr. Kenffs. [Call

Mr. Kenfy, who appeared and was Sworn.] Mr.

Kenfy. Do you know Richard Hathaway ?

Mr. Kenfy. Yes.

Mr. Conyers. Was he not committed to your Care ?

Mr. Kenfy. Yes.

Mr. Conyers. When was it ?

Mr. Kenfy. It was in November laft. ,

Mr. Conyers. Now pray give my Lord and the

Jury an Account of what you know of his Fafling.

Mr. Kenfy. He was brought to my Houfe the

Firft of November laft about Noon. I went to fee

him at the Kings-Bench, where about Nine in the

Morning I found him in Bed. The Servants in the

Prifon told me his Tongue was fwell'd. At my
Requeft he put out his Tongue, which I found in a

very good State and Colour, free from any Indura-

tion or Contra&ion. I obferv*d the Glands under

the Tongue, alfo his Throat, fo far as I could fee,

free from any preternatural Accident or Impediment.

He was brought to my Houfe about Twelve the

fame Day. I kept him in the Room where we
dined, and offered him Meat and Drink feveral

Times, which he refufed. About Eight at Night

we put him to Bed, and took his Cloaths out of his

Chamber. The next Morning we offered him Meat
again, and he refufed to eat -, and we brought him
his Cloaths, and he was furly and would not rife.

At Night I offered him a Glafs of Cordial, which

he alfo refufed. At the fame Time we found his

Rug wet, which we difcovered to be his Urine

dropping through the Tefter of the Bed, he having

hid his Urine upon it in the Cover of a large Box,

through which it dreined. And I threatned to dif-

cover him, and faid, Pray difcover who fet you to

work in this Matter : I look on you as a poor in-

nocent Fellow, and that you are fet on by others

that have more Wit •, but he would difcover no-

thing. The next Morning I forced him to rife,

and I found him refqlute in his Humour of Fading :
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I found Perfuafions and Promifes of a Pardon could
not prevail, nor Threatnings that I would ftarve

him if he would not confefs •, fo I feigned a Quarrel
with my Maid, and railed at her in his Prefence,
faying, fhe was as very a Hypocrite as Richard
Hathaway, and that I would be troubled no more
with her. And I order'd her, fo foon as my Back
was turn'd, to rail againft me as bad as fhe could,

and charge him not to take any thing'.from me or
my Brother, for fhe alone would take 'care to feed

him. After this we took him up every Day, and
contrived Places, and Holes, whereby we difcovered

him to eat and drink heartily, fometimes three Times
a Day, he thinking no body was Witnefs to it but
the Servant. Particularly one Day I had Fifh and
Oyfters for Dinner, and I ordered the Maid to give
him fome, and to give him ftrong Beer and Brandy
too, and he eat and drank freely. And afterwards

he brought up his Dinner, and I coming in, told

him I was glad the Witch was found out at my
Houfe, and I told him to-morrow I would find out
the Pins and Needles. He took the Poker, and
raked the Afhes over it, that it might not be feen

what he had vomited.

L. C. J. Holt. But did he know that you faw
him eat ?

Mr. Kenfy. No, my Lord. The next Day I offer'd

him fomething to eat, to fee if I could make him
fpeak. But he pretended to be fo faint that he

could not get off his Chair *, this was after he had
eat feveral Days. And he danced and play'd on
the Tongs.

L. C. J. Holt. But did you not fee him drink ?

Mr. Kenfy. Yes, my Lord.

L. C. J. Holt. But did he know you faw him ;

Mr. Kenfy. He thought no body faw him but

the Maid ; but I faw him drink.

Mr. Broderick. How did you fee him ?

Mr. Kenfy. I hid my felf in a dark Place in my
own Buttery, and did fee him eat and drink fe-

veral Times. I did not fee him eat every Day. But

the eighth Day he endeavoured to make his Efcape.

My Brother and my Sons went into his Chamber
with his Cloaths, and Hathaway having drefs'd

himfelf, watch'd his Opportudity, and jump'd out

of the Room, and bolted them in. But they flay-

ing fo long, I fent the Maid up, and fhe met him
Healing down Stairs, and then he went back again

and let them out. On Monday the 10th I gave

him his Cloaths, and I being alone, he had not Pa-

tience to drefs himfelf, but immediately feized me ;

but ftruggling with him, he pretended Feeblenefs,

and fell on the Bed.

Mr. Conyers. Can you give account of any thing

afterwards ?

Mr. Kenfy. Yes.

Mr. Conyers. What Difcourfe had you with him
then ?

Mr. Kenfy. I will tell you. He was very furly.

That was the firft Day he fpoke. I came to him,

and told him he was a Fool ; that his Friends were

in Cuftody, and had not been true to him, but had

difcovered the whole Matter ; and advifed him to

make a Difcovery himfelf ; and if he would, I would

go with him to my Lord Chief Juftice. Upon that,

he cried paffionately, and faid he would tell the Lord

Chief Juftice the whole Truth. But my Lord not

being at his Chamber, he in about an Hour recant-

ed, and faid he was bewitch'd. When he cried, he

afk'd if his Mother was fafe.

Mr. Conyers. Did he at any Time tell you how

long he had fafted ?

Rr;a Mr. Kenfy,
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Mr. Kenfy. Yes. " He made Signs that he had

faded federal Times when we had fttn him eat,

and he took his Cloaths and wrapt them over him.

And I faid unto him how long hail thou failed be-

fore you came to my Houfe ? He made Signs that

he had failed ten Weeks.

L. C. J. Holt. Did he pretend to be Dumb ?

Mr. Kenfy. Yes. And I afked him how long he

had failed at my Houfe ; and he pointed Two
more.

Mr. Conyers. You fay he made Signs that he had

failed ten Weeks before he came to your Houfe,

and two Weeks while he was there. Now how
often did you fee him eat at your Houfe after the

two firfl Days ?

Mr. Kenfy. I faw him eat feveral Times at

Noon and Night. And after I had feen him eat.

I would have perfuaded him to eat, and he made
Signs ilill as if he could not eat, and fhook his

Head.
Mr. Serj. Jenner. How did you know what he

meant by making his Head ?

L. C. J. Holt. How did you know what he

meant by his counting ? How did you know that

he meant Weeks ?

Mr. Kenfy. He counted upon his Fingers, my
Lord. I afk'd him how many Weeks he had failed

Kefore he came to my Houfe, and he counted Ten
Fingers ; and how long he had failed at my Houfe,

and he counted Two more. And I afk'd him
whether he had failed Twelve Weeks then, and he

made Signs of Twelve.

Mr. Serj. Jenner. You fay he was dumb, and yet

could hear.

Mr. Kenfy. Yes.

Mr. Serj. Jenner. How is that likely, that he

mould hear, and yet was dumb ?

L. C. J. Holt. Cannot a Man hear, tho' he be

dumb ?

Mr. Conyers. Call Elizabeth Baker. Where is

fhe ? [She was Sworn.] Were you a Servant to Mr.

Kenfy when this Man was at his Houfe ?

Eliz. Baker. Yes, I was.

Mr. Conyers. Then pray tell my Lord and the

Jury what you know of him.

E. Baker. Richard Hathaway came to my Ma-
iler's Houfe about twelve a-Clock on Saturday.

When we went to Dinner at one a-Clock, my
Mailer offer'd him Meat and Broth, and he re-

fufed it •, he was afk'd to eat feveral Times, but

ftill refufed it. They afk'd him again at Night,

and he fhook his Head, and would not eat. And
when he went to Bed, we took his Cloaths, and
lock'd him in. And the next Day he refufed to

rife, and at Noon they went to fee if he would
eat any Thing, and offer'd him a Glafs of Sack,

and he refufed it. And on Monday Morning he

was afk'd to rife again, and he would not; but

my Mailer would have him rife ; and would have

him come down and fit by the Fire ; and when he

was come down, afk'd him to eat, but he would
not. And at laft he look'd in his Mouth, and
faid he faw nothing but that he might .eat and drink

if he would. And my Mailer faid to me, When
I am with him I will call you up, and take an

Occafion to fall out with you, and when I am gone,

do you rail at me, and tell him he fhould take

nothing of me or my Brother. And fo I did ; I faid

my Mailer call'd me Prefbyterian Jade, but I faid

I did not know what Religion he was of } and that

he was not more willing to have me go, than I

was to be gone. And I told him he fhould take

nothing of my Mailer or his Brother, I would
look after him while I ftay'd. So I went out of
the Room, and fetch'd a Glafs of Brandy, and
gave it to him. But there was a Child with me,
and he refufed to drink it, with a Sign pointing to
the Child ; fo I faid I would hide the Child, and
1 flood between him and the Child ; and then he
drank it. And the fame Day I gave him fome
Pudding and Small Beer ; and at Night I carried
him a Pint of Ale and a Toaft, but found he had
not eat the Pudding: I faw him eat the Toaft and
drink the Ale ; but I did not fee him eat the Pud-
ding, tho' I fuppofe he eat it afterwards, for I faw
it no more.

Juryman. In what manner did you convey this

Provision to him ?

E. Baker. My Mailer gave me the Key, and I

went in and ilaid while he eat and drank, and L
made him believe I had got the Key by Stealth.

And I gave him a Glafs of Brandy on Monday
Night, and he drank it. And the next Day he eat
and drank ; he drank fome Broth, and eat boil'd

Mutton at Noon ; and at Night he eat a Chop of
Mutton, Bread and Cheefe, and drank Beer and
Brandy. On Wednefday we had a Shoulder of
Mutton roailed, and after they had dined, I gave
him a Plate of Meat, and he eat it in the Kitchen
with me, and drank freely. And fo he did every
Day after while he was at our Houfe.
Mr. Conyers. Did any ever fee him eat befides

your felf.

E. Baker. Yes. That Day that we had fifh, he
was in the Kitchen ; and being there, he went and
wafh'd his Hands, and I gave him a Plate of Fifh,
and ki it by him ; and he took it, and eat it. And
I gave him a Bottle of Stout, and told him it was
my Birth-day, and he muil drink my Health ; and
after he had drank it, he pointed to his Forehead,
fignifying it was got into his Head ; and about two
Hours after, he was very merry, and danced about,
and took the Tongs and play'd upon them. But
after that he was mighty fick, and vomited fadly.

And, fays my Mailer's Brother, we ihall fee the

Pins and Needles now. And to hide it, he falls a
pulling the Fire over it.

Mr. Conyers. Did any of the Neighbours fee him
eat?

E. Baker. The nth Day of the fame Month,
we had a Shoulder of Veal for Dinner ; and after

Dinner, my Mafter bid me fet by fome for him,
and he would have fome Gentlemen to fee him eat

it. They were accordingly hid in the Buttery and
Coal-hole j and Richard Hathaway was brought

down, and he took his Bread and Meat, and eat

heartily, and drank with it.

Mr. Raymond. Who were thofe Gentlemen that

faw him eat ?

E. Baker. Mr. Collet. Mr. Norlerry, Mr. Page

and Mr. Stanton.

Mr. Conyers. Thefe Perfons are here.

Mr. Serj. Jenner. My Lord, all this is of whac

was done after the Trial, this Evidence ought not

to be given ; the Record bears Date the firfl Day
of the Term, and all this is faid to be done in No-
vember ; it is all after the Record.

L. C. J. Holt. It is to prove the Impoflure com-
mitted before now. What Mr. Kenfy fays of his

pretending to fail twelve Weeks, tho' two or more
be not within the Time of the Information, I hope

they may give it as Evidence fubfequent to prove

what was done before.

Mr. Serj.
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Mr. Serj. Jenner. But I oppofe alt this of eating

at their Houfe.

L. C. J. Holt. It is an Evidence of his cheating

fince that Time, and that out of the Information ;

but it is an Evidence alio to prove that his pretended

fafting before was a meer Deceit ; for he then pre-

tended to have failed ten Weeks before he came

thither, and after pretends to continue fafting in the

fame Manner ; if that be proved to be a Fraud, it is

ftrongly to be inferred, that this pretended fafting

before was fo too.

Mr. Serj. Jenner. But then they may not give

Evidence m Matter after.

L. C. J. Holt. Matter afterwards that proves a

Thing done before •, for if a Confeffion be made
fubfequent to an Indictment for a Crime, Shall not

that Confeffion after be brought as Evidence of the

Thing done before ? Sure it may.

Mr. Serj. Jenner. And will that prove what was

before ?

L. C. J. Holt. It is certainly fo. The Thing is,

Whether I can give in Evidence any Thing after to

prove what was done before. If he pretends to

faft twelve Weeks, ten Weeks before he came
there •, and the two Weeks after, he did not faft

but only pretended it : Whether what he did after

be not Evidence of what he did before ? Sure it is.

For he that cannot hold out fafting two Weeks, but

was glad to eat, tho' he pretended to faft, may
ftrongly be prefumed to have eaten during the ten

Weeks, tho' then he pretended to faft.

Mr. Conyers. Call Mr. Stanton. {Who appeared.)

Was you at Mr. Kenjy's Houfe to fee Richard

Hathaway eat ?

Mr. Stanton. Yes. Mr. Kenjy came to me the

nth of November; and defired me to come to his

Houfe, to fee whether he eat or drank or not •, and

I went, and was put into a dark Place, and I faw
the Victuals before he was brought ; there was five

Slices of Meat, and Bread, and Beer. And he

was brought where it was, and he looked about him
earneftly to fee if any one faw him, and then he fell

to, and eat as heartily as any Man could. And hear-

ing a Noife whilft he was eating, he run away with

it, and fet it on the Dreffer. The Maid faid, there

is no body coming ; and then he went to it again,

and eat it up, and drank the Drink, and fat down
by the Fire. And afterwards we went to him, and

carried a Bottle of Drink with us, and drank to him •,

but he made Signs that he could not drink, and

fhew'd us that his Belly clung to his Back, which

we thought was very ftrange.

Mr. Conyers. Call Matthew Shipps, and

Baxter. (They did not appear.) Jo. Hunt. {He was
fworn.) My Lord, we call this Man to give you an

Account of the ftrange Noifes that they pretended

were heard in Mr. [Felling's Houfe •, and we will

make it appear how that Noife came. Mr. Hunt,

pray give an Account what you know in this Mat-
ter.

Jo. Hunt. My Lord, an Acquaintance of mine,

one Kelpin, told me that he had watch'd with Ri-

chard Hathaway one Night ; and the next Day he

came to me, and told me he fell a-fleep, and had not

watch'd him as he ought ; and defired me to fit up
with him, and to obferve him as narrowly as I could,

and fee if I could find any Deceit in him. Accord-

ingly I did fo ; and when I came into the Room, I

i
fate down on the Bed-fide. There were two Gentle-

|

men in the Room, Mr. Pocock, and Mr. Butler, and

Thomas Welling. He lay as if he were almoft dead.

In a little Time his Mailer, Tho. Welling, brought
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in fome Pins in a CofFee-difli, and faid he had
brought them up that Day, and that he believed he

would bring up more. And after this feeing of the

Pins, I went to Mr. Pocock, and faid, I did imagine
the Pins might lie in his Mouth, rather than in his

Stomach -, and therefore it was very proper to have
his Mouth fearch'd. And Mr. Pocock replied, Who
will venture to do it ? And I faid, If they would
wafh the Fire Poker clean, and put it into his

Mouth, to prevent his biting my Finger, I would
do it. Immediately upon this Hathaway raifed him-
felf, and began to make a Reaching, as tho' he

would vomit •, and then Welling and his Wife faid,

now he is going to bring up Pins. Thereupon I

kneeled down by the Bed-fide with a Candle in my
Fland to obferve his Motions ; and after he had

ftrain'd fome lime, he made a Motion with his

Tongue at each fide of his Mouth, but I could not

perceive any thing come up his Throat, tho' his

Mouth was wide open ; and by and by he drew up
his Mouth, and turned out two or three bright Pins t

and prefently after tv/o more, which I catch'd in my
Hands, and fhew'd them to the Company, faying,

they are bright and new ; and his Mafter faid he be-

lieved they came out of fome Chandler's Shop.

Afterwards Hathaway lay down very quiet, and fo

continued for fomeTime. And Welling'sW'ife coming

into the Room, afk'd why the Charms were not put

on ? I replied, I have been told the Charms have been

always taken off from him by the Witch ; but was

refolved to watch fo narrowly that Night, that they

mould not be taken from him. Then Welling and

his Wife offering to put on the Charms, Hathaway

made a ftruggling, as tho' he was unwilling to have

them on •, and Welling ted, you have always found

Benefit by it, Why will you not ? They are order'd

by Mr. Butler.

L. C. J. Holt. What are-thole Charms ?

Jo. Hunt. Three little Things in black Bags, I

did not know what they were. And they afk'd him

whether he was willing they fnould be put on ; if he

was, he fhould hold up his Hand ; but he was un-

willing. But I faid, I was minded to have them

put on ; fo he lay ftill, and Mrs. Welling, or fome

other Woman, fevv'd them to the Bofom of his Shirt.

After the Charms were put on, I watch'd to fee

what would become of them -, and perceiving Hath-

away to make feveral Motions with his Hands

about them, I ftruck his Hands. I bid him either

keep his Arms ftraight in the Bed, or elfe put them

out of the Bed, for that the Charms fhould not be

taken off that Night. Then I and the Company

fitting ftill about the Bed, Welling faid, Hearken,

you will not believe •, hear what a Noife there is,

the like is heard here almoft every Night. Where-

upon all were filent. At laft I heard a final! fcratch-

ing or rubbing at die Bed's Feet ; and putting my
Head clofe to the Bed's Feet, liftning, I heard

fomething fhriek ; and perceiving the Bed-cloaths

ftir, I took hold of the Fellow's Foot, and faid,

I have caught the Witch that made the Noife. I

thought it had been Mice at firft •, but feeing the

Cloaths move, I catch'd his Foot. Thereupon

Hathaway rofe up, and, in a Paffion made a Mo-

tion towards me with both his Hands •, but I lift-

ing up his Foot, he fell back upon his Pillow, and

lay ftill, and the Noife ceafed ; and about Five

a-Clock in the Morning I left him, and the Charms

upon him.

Mr. Conyers. Call Elizabeth Brand {who ap-

peared). Pray give an Account what you know of

any Collection of Money for Richard Hathaway.
1

Eliz.
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Eliz. Brand. There was betwixt fix and feven

Pounds gathered.

L. C.J. Holt. How was it gathered ?

Eliz. Brand. We went about to get Money for

him to bear his Charges to Guilford, and we got be-

twixt fix and feven Pounds.

Mr. Broderick. Do you know of any other Sums
that were gathered for him ?

Eliz. Brand. Yes, but I know not how much.

Mr. Conyers. Who employ'd you to do this ?

Eliz. Brand. A great many of the Neighbours.

L. C. J. Holt. Who was the Money paid to ?

Eliz. Brand. To Mrs. Welling.

Mr. Conyers. Do you know any thing of his

fcratching Sarah Morduck ?

Eliz. Brand. I over-perfuaded her to kt the

Fellow (cratch her.

L. C. J.Holt. Did (he confent to it ?

Eliz. Brand. Yes, my Lord, I call'd her, and

laid to her, Let me perfuade you to let this Fellow

fcratch you ; and (he bid me go and fetch him.

And he came, and fits him down on a low Seat.

Says (he, Will you engage he (hall not fcratch my
Eyes out ? At lad he fcratches, and there came no

Blood ; and he fcratches again, and then the Blood

came ; and he cry'd, O my Eyes, O my Eyes.

And I faid, now the Blood comes, and he (tared.

Says I to him, Can you fee me ? Yes, fays he, as

well as ever I could.

Mr. Conyers. Mr. Hearne, you v/as at Guilford

Affizes, How long did this Fellow pretend he had

rafted ?

Mr. Hearne. I cannot be pofitive what he faid at

the Trial as to that •, but they faid he had fafted

fix Weeks, before Dr. Martin tried the Experiment

with him.

Mr. Conyers. Call Matt. Shipps (he was fworn).
Was Richard Hathaway under your Cuftody ?

M. Shipps. Yes; He was brought from Guil-

ford Affizes upon the 31ft of July laft. He came

home at Eleven a-Clock at Night, and they told me
he was come a Prifoner from Guilford to the Mar-

Jhalfea, where he continued four Days, and he was

ordered to lie with me •, and every Night that he

lay there, he (lept very well to my thinking : And
feveral Times I afk'd him how he did, he anfwer'd,

he was pretty well ; and every Day while he was

there, he eat and drank with me, as the reft of

the Servants of the Houfe did, and was not in all

that Time in any Fit as I could perceive, but went

very well out of the Prifon.

L. C. J. Holt. What did he fay at the Affizes

about his Fading ?

M. Shipps. I was not at the Affizes.

Mr. Conyers. Then we muft leave it here.

Mr. Broderick. My Lord, we have the Woman
here that they pretended was the Witch •, but it

may be, they may think it not proper, and there-

fore we (hall let her alone.

Mr. Serj. Jenner. My Lord, and you Gentle-

men of the Jury, I am Council for the Defendant,

Richard Hathaway, who is indicted for a Cheat and

Impoftor ; and it is for pretending himfelf to be

bewitched, and that he has ufed indirect Arts and

Means to make People believe he was fo bewitch'd

;

and that this Sarah Morduck was the Perfon that

had bewitch'd him •, and that this was contrived by

him, in order to bring Mifchief and Damage on

this Sarah Morduck, and to the evil Example of the

Queen's Subjects. You have heard the Evidence

that has been given, and therefore I (hall not repeat

it, but only obferve fome good Things to you. The

Doctor has taken a great deal of Pains in this Caufe

;

but that which he does tell you by Hearfay, what
other Perfons have told him, is not fuch Evidence
as you are to take any notice of, that is, what
Johnfon told him, and likewife what other Perfons

told him concerning this Man ; for what they have
faid to him of this Man, tho* it may be true, is

not to come under your Consideration. There are

feveral others that have given Evidence of what
other Perfons have faid, and they have given it as

their Opinions that what this Man did was the Caufc
of their Doings ; of which you are to take no no-

tice. But, my Lord, that which feems to bear mod:
hard upon us, is, That becaufe the Doctor, and fe-

veral others have been abufed, both before and after

the Trial, for what they endeavour'd to do ; there-

fore they would infinuate as if my Client had had
a Hand in it. But if a Man be doing any thing,

and another takes the Advantage of it, to do another

a Mifchief, I hope that Mifchief (hall not be laid

to his Charge. My Lord, there is one Man that has

given a great deal of Evidence as to his Vomiting of

Pins, and fays that he was by, and he fwept the

Ground, and after he had vomited, there were
Pins upon the Ground ; and when he had a Chamber-
pot to vomit in, he could not find any Pins there, but

there was fome upon the Ground again. So like-

wife for his Fading, you have had Evidence to prove

that a Cheat. And this feems to affect him moft,

that all this Pretence to be Bewitch'd, and Vomit-
ing of Pins, and Fading, was a Cheat. This is

the Matter that they accufe him of. Of which if

he be really guilty, I come not here to defend him ;

but I am to defend him as far as Witnefs will do.

And now, my Lord, if my Brief be true, we (hall

fatisfy you that my Client was in a very lament-

able Condition, fuch as one would think no Man
could be in and live •, and I will lead you by thefe

Steps. When he was thus difabled, could neither

fpeak, nor take Sudenance, his Mader, after he

had ferved him two Years, and he had lived very

civilly, and behaved himfelf well in his Mader'S

Service, till he fell thus ill : Then he was fo ill, that

after the Mader had fpent a great deal of Money
with Doctors and Apothecaries, he could get no

Cure for him ; then he got him into the Hofpital,

and there he continued a long Time, and at lad

they gave it in that he was incurable, and they

turn'd him out. But his Mader made Intered, and

got him in again, and he continued fome time there

again \ and there it was that he was fird thought

to be bewitched : For they had him twice, and

could do no good with him, and the Tenders told

him he mud lie under fome evil Tongue ; and

thereupon he was turn'd out as incurable, and with

that Indruction that it was an incurable Difeafe.

So he came Home again, and his Mader and Mif-

trefs were acquainted with it ; and they confider

what Perfon it (hould be that fliould have any evil

Defign againd him. And at lad they recollect,

that his Mader had taken a Room over the Head of

this Sarah Morduck, and (he had gone to the Shop

often, and had given them very ill Words, and (he

fhould be even with him one Time or other ; and

therefore they concluded this Woman was the Per-

fon. Upon this there were many Things contrived,

what Courfe they fhould take to do him good, and

there was one Thing concluded upon in order to

his Eafe (which I think none fhould advife) that

is, the Bufinefs of fcratching. But this Woman,
when (he was accufed by them of bewitching him,

offered her (elf to be fcratch'd, and (he was fcratch'd,

and
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and from thence this Man found Eafe. But after-

wards he fell ill again, and he went into London ,

and was examin'd at Sir Thomas Lane's ; and upon

Examination they thought that this Man did lie

under fuch an Affliction. I cannot fay it is an ir-

religious Thing to fay there are Witches in the

World ; but this Man lay under fuch a Diftemper,

that no Doctor could know what to do with it. And
they could not imagine who mould do it but this

Woman, and fhe was there fcratch'd by him, and

he did find Relief by it. My Lord, this being the

Matter of Fact, we fhall call very fubftantial Wit-

nefies to prove it. As to his Failing, we mail prove

that he was put under the Care of very fubftantial

Perfons, and that he did not eat or drink for three

Weeks or a Month •, fo that it will appear we had no

Contrivance in the World, but only would get

Eafe if we could. We have twenty Witneflgs to

call.

L. C. J. Holt. Let them all be call'd. Call as

many as you will.

Mr. Serj. Jenner. Call Anne Eaton {She ap-

peared). Do you know Richard Hathaway ?

Anne Eaton. Yes, Sir.

Mr. Serj. Jenner. How long have you known
him ?

Anne Eaton. Ever fince he came to his Mafter.

Mr. Serj. Jenner. How long is that ?

Anne Eaton. About five or fix Years.

Mr. Serj. Jenner. Do you know what Condition

he was in two Years ago ?

Anne Eaton. Yes.

Mr. Serj. Jenner. Then pray give my Lord and

the Jufy an Account of it.

Anne Eaton. I watch'd with him feveral Nights.

Mr, Serj. Jenner. Where did you watch with

him ?

Anne Eaton. At his Matter's Houfe,

Mr. Serj. Jenner. In what Condition was he

then ?

Amie Eaton. He was in -a very bad Condition,

he was dumb and blind, and his Senfes were gone,

and he feem'd as if he were dead ; and when his

Senfes have come to him, he has burn'd like a

Flame of Fire.

L. C. J. Holt. How long did you watch with

him ?

Anne Eaton. About nine Weeks.
L. C. J. Holt. Did he faft all that Time ?

Anne Eaton. Yes, my Lord.

L. C. J. Holt. Might he not eat in that Time
and you not fee him ?"

Anne Eaton. I was with him conftantly at Nights,

but not in the Day ; I have been with him four or

five Days and Nights together, and did not fee

him eat or drink..

L. C. J. Holt. What Time was this that you

watch'd with him ?

Anne Eaton. From the Time that he came from

Madam Davenport's, till your Lordihip confined

him.

L. C. J. Holt. Who put him to Madam Daven-

port's ?

Anne Eaton. I had nothing to do with that.

Mr. Serj. Jenner. Can you not tell what Month
that was in ?

Anne Eaton. \ can't tell that.

Mr. Raymond. Did you obferve him all thatTime?

Anne Eaton. When I went out, I left one al-

ways in my Room.
L. C. J. Holt. You fay you were with him four

or five Days and Nights together.
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Anne Eaton. Yes, my Lord.
L. C. J. Holt. Were you with him all Night

and all Day ?

Anne Eaton. My Lord, fome Days I had Occa-
fion to go out, but then I left fome Neighbours
with him.

Mr. Serj. Jenner. Call Gib/on {Who appeared).

Do you know this Man, Richard Hathaway ?

Gib/on. I have feen him in a deplorable Condition.

Mr. Serj. Jenner.When was this that you faw him?
Gib/on. About two Years ago. His Mafter

afked me to go and fee him, and when I came up I

faw him foaming at Mouth ; I thought he would
not live till Morning. The next Day his Mafter
defired me to watch with him at Night j and I did,

and he was fo bad that I thought he would not live

^till Morning. Afterwards I faw him again, and he
. was blind and dumb, as it appear'd to me.
And he had a (trange Motion, he threw himfelf for-

ward, and afterwards threw himfclf backward, as

if his Head lay in the Reins of his Back •, and I faid

to this Woman then, I believe he has broke his

.Back. I believe this was after he came from Ma-
dam Davenport's, about the Time chat he appeared

at the Bar at Weflminfler.
'

L. C. J. Holt. The firft Time that you fpeak of,

when you fay he was blind and dumb, you fay that

was two Years ago ; was he blind and dumb when
.you faw him the fecond Time ?

Gib/on. Yes, the fecond Time I faw him he was
blind and dumb. I faw him in a deplorable Con-
dition three Times.

*• Juryman. Wc defire to know the Circumftances

of his Condition.

L. C. J. Holt. The Jury defire to be fatisfied of

the Circumftances of his Condition. You fay you
faw him two Years ago, and he was then in a de-

plorable Condition, and you faw him twice after ;

the Jury would have you defcribe the Circumftances

of it as plain as you can.

Gib/on. His Mafter defired me to go to him,

and I was willing to oblige him ; and when I came
to him, he was both blind and dumb.

L. C. J. Holt. How long was this after you faw

him the firft Time ?

Gibfon. About half a Year after.

L. C. J. Holt. Are you a Neighbour ?

Gibfon. Yes, my Lord.

L. C. J. Holt. You fay you faw him two Years

ago, and you fay he then foamed at Mouth and

Noftrils ; was he blind and dumb then ?

Gibjon. No, my Lord ; but he was when I faw

him the fecond Time.

L. C. J. Holt. When did you fee him after ?

Gibfon. It was about a Twelve-month after that

I faw him.

L. C. J. Holt. And not before ?

Gibfon. He was feven Weeks in the Hofpital.

Mr. Broderick. Then you did not fee him in the

Hofpital.

Gibfon. I did ; but he went almoft double.

Mr. Broderick. Did you hear any thing of Mrs.

Morduck then ?

Gibfon. No, Sir.

L. C. J. Holt. What Trade are you ?

Gibfon. I am a Glazier.

Mr. Conyers. Have you no other Trade ?

Gibfon. Sometimes I work at the Cufto7n-Houfe.

One Sunday we went to hear Dr. Pead, and Richard

Hathaway went with us. And when we were gone

out a-Door, he could not fpeak ; and when we

came upon the Bridge, his Face was drawn a-wry

fo
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fo ftrangely that itaftonifhed me •, he ftaggerM the

Length of this Table, and his Face Was drawn back

again, and he fetch'd a Reel ; but in a Quarter of

an Hour he fpoke, and his Speech continu-'d till he

came to Grace- church-fireet, and there we met Mr.

Fox, and fo he continued till we came to Bifhopfgate

:

But coming to Houndfditchy he made Motions that

his Speech was gone again.

L. C. J. Holt. Did you hear him fpeak at Wefi-

minfter ?

Gib/on. No, my Lord.

Mr. Serj. Jenner. Call Flummery (who appeared).

Do you know this Man ?

Flummery. Yes, I am a Neighbour.

L. C. J. Holt. What is thy Name ?

Fluirimery. Flummery. After Guilford Affizes I

went to fee him, and he was in a lamentable Con-

dition •, he was like a Stock or Stone, Blind and

Dumb. I went to fee him -^—

•

L. C. J. Holt. Did you ever fee him before ?

Flummery. I faw him feveral Times, but took no

Notice of it ; but then his Eyes flood wide open.

L. C. J. Holt. And yet you fay he was blind,

How could that be ?

Flummery. My Lord, I will tell you how ; I

tried him, I wagged the Hair of his Eye-Lids, and

put the Candle to his Eyes, and he took no Notice

of it.

L. C. J. Holt. How could you know that he did

not fee ?

Flummery. I tried him.

L. C. J. Holt. How did you try him ?

Flummery. I tried him with my Fingers, and

his Eyes would not wag.

L. C. J. Holt. Did he not look then as he looks

now?
Flummery. No.
Mr. Broderick. Did you fpeak to him then ?

Flummery. Yes, but I could not make him hear

nor anfwer me.

L. C. J. Holt. Could he fpeak then ?

Flummery. No, may it pleafe your Lordfhip.

Anne Pearfe, fwotn.

Mr. Serj. Jenner. Anne Pearfe, Pray tell my
Lord, what you know of this Richard Hathaway.

Anne Pearfe. [I belong to the Hofpital. When
he came into the Hofpital he was very bad.

L. C. J. Holt. Was he blind and difmb when he

came in ?

Anne Pearfe. After he was brought in he Was put

to Bed, and he was taken with a Fit, and I Was

call'd to him ; and I came to him, artd he did not

ftir much, and turn'd up his Eyes. And afterwards

one of his Matter's Journeymen came to him» and

he raifed him out of his Bed \ and one came to

me and faid, Sifter, he is come to the Fire, but he

is very bad ftill. Says I, What did you raife him
out of his Bed for ? He went upon his Ankles al-

riioft ; he went very weakly, and continued fo for

fome Time.
Mr: Serj. Jenner. How long was he in the Hof-

pital ?

Anne Pearfe. About five Months-.

Mr. Serj. Jenner. Was he out, and came in

afgain ?

Anne Pearfe. Yes, he Was. He complain'd he

could not go to ftool ; and the Doctor gave him
^uickfilver j and when it came from him, I heard

the Apothecary made him take it again, and fwal-

low it again -

Anne Pearfe. Yes.

Mr. Serj. Jenner. How long was he there the

fecond Time ?

Anne Pearfi. How long he was there the fecond
Time, I cannot tell.

Mr. Serj. Jenner. Can you tell when he was put
in the fecond Time ?

Anne Pearfe. No.
Mr. Serj. Jenner. What was your Opinion of him?
Anne Pearfe. I apprehended him to be in a very

ftrange Condition ; he lay feven or eight Days, and
did not eat or drink •, he had taken <$uick/iher,

and it did not come from him, and the Doclor won-
der'd it mould lie fo long in his Body.

Mr. Broderick. Did the Doclor or you appre-
hend any thing of Witchcraft in the Cafe ?

Anne Pearfe. No, Sir. But at this Time his

Eyes were fet in his Head.
Mr. Broderick. When he was recover'd 'out of

thofe Fits, did he pretend that he was bewitch'd ?

Anne Pearfe. No.
L. C. J. HolL Did you never here him complain

that he was bewitched ?

Anne Pearfe. No, myLord,I did not hear of that.

Mr. Serj. Jenner. Call Jo. Smith (who appeared).

Mr. Smith, Do you know this Perfon, Richard
Hathaway ?

Smith'. Yes, Sir. j

Mr. Serj. Jenner. How long have you known
him ?

Smith. About five or fix Years.

Mr. Serj. Jenner. How far do you live from him ?

Smith. I believe about two Stones-throw.

Mr. Serj. Jenner. Were you well acquainted

with his Condition two Years ago ?

Smith. Yes, I have done Bufinefs for the Fami-

ly feveral Years. About five Years ago, I found

him much afflicted with Convulfion Fits at his coin-

ing to his Mafter.

Mr. Serj. Jenner. How was he about two Years

ago?
Smith. He was in a very ftrange Condition ;

and I advifed his Mafter to get rid of him, and to

get him into the Hofpital.

Mr. Serj. Jenner. What did he ail ?

Smith. He lay in a very ftrange Condition.

Mr. Serj. Jenner. How did he lie ?

Smith. He lay ftruggling and driving often* and

fometimes like a Man that was dead •, and once

when he lay in that Condition I laid Cupping*Glaffes

to him, and that enliven'd him.

L. C. J. Holt. What did you imagine ail'd him ?

Did you think he counterfeited or not ?

Smith. Indeed, my Lord, I can't tell that.

Mr. Serj. Jenner. Why did you advife his Ma-
fter to put him into the Hofpital ?

Smith. I can't tell,

Mr. Phipps. You fay you have known him five

Years, and that he has been troubled with Fits.

Did he ever talk of being bewitched till within this

two Years ?

Smith. No, not till within this two Years.

Mr. Bar. Hatfsll. When he lay feemingly dead,

you do not know whether he counterfeited or no ?

Smith. No, my Lord.

Mr. Bar. Hatfell. Do you think a Man can be in

fuch a Condition as he feem'd to be, and yet only

counterfeit ?

Smith. Indeed, my Lord, I know not. I examined

him whether he was fubject to thofe Fits formerly

Mr. Serj. Jenner, When he came in the fecond and he told me, he was very much troubled with

Time, Was you there then ? them in the Country.

L.C.J.
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L. C. J. Holt. You do not anfwer the Queftion.

Cannot" a Man counterfeit in liich a Cafe ? What
do you think of that ?

Smith. Without doubt it may be counterfeited.

L. C. J. Holt. You fay, when he was in thofe

Fits, you put Cupping-Glaffes to him, and it en-

hven'd him ; now, if he were in a real Convulfion,

do you think, it would have enliven'd him ?

Smith. Sometimes it may be fo.

Mr. Serj. Jenner. Call Elizabeth Willoughby (Jhe

appear'd). Mrs. Willoughby, pray give my Lord an

Account whether you know Richard Hathaway,

and what you know of him.

E. Willoughby. Sir, I have feen. him fince the

Affiles at Guilford.

Mr. Serj. 'Jenner. Did you never fee him before ?

E. Willoughby. Yes.

Mr. Serj. Jenner. Then give an Account of

what Condition you have feen him in.

E. Willoughby. I have feen him when the Breath

came out of his Mouth like the Barking of a Dog.
I had a Child that was troubled with Fits, and I

was above Stairs, and I heard a great Noife ; and I

went out of the Door to fee what was the Matter,

and over the Hatch lay Richard. Lord blefs me,
fays I, is it you makes this Noife? And I could

not fancy any thing, but that it was like the Bark-

ing of a Dog.
L. C. y. Holt. How thick was it ? Was it not

like other Folks ?

E. Willoughby. No.
Mr. Serj. Jenner. What ailed him ?

E. Willoughby. I cannot tell what ailed him.

L. C. y. Holt. Do you think he was bewitched ?

E. Willoughby. I believe he was, my Lord.

L. C. y. Holt. I fuppofe you have fome Skill

in Witchcraft. Did you ever fee any body that

was bewitched before ?
-

E. Willoughby. My Lord, I have been under the

fame Circumftances myfelf, when I was a Girl, in

Sir Ed-ward Bromfield's Time.
L. C. y. Holt. How do you know you was

bewitch'd ?

E. Willoughby. There was a Woman taken up
iipon Sufpicion for it.

L. C. y. Holt. For bewitching thee ?

E. Willoughby. Yes, my Lord.

L. C.J. Holt. Did you fcratch her ?

E. Willoughby. My Lord, I had no Power to

do any thing. I flew over them all.

L. C.J. Holt. You fay you were in the fame
Condition with this Man, and you fay you flew ;

did you faft too ?

£, Willoughby. One held me by one Arm> an-

other by the other, and another behind, and I flew

fheer over their Heads.

L. C. J. Holt. Woman, can you produce any
of thefe Women that faw you fly ?

E. Willoughby. It was when I was a Child ; they

are dead ; it was in old Sir Edward Bromfield's

Time.

L. C. J. Holt. Whit became of that Woman
that made thee to fly ?

E. Willoughby. I cannot tell, I have been well

ever fince 1 was married.

Mr. Serj. Jenner. How was you cured of that

Witchery ?

E. Willoughby. Flow do I know ?

Mr. Conyers. Did you fcratch her?

E. Willoughby. How fhould I fcratch her, when
I had not Power to iee her ?

Mr. Comers. And yet you brlieve this Man was
Vol. .V.
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bewitched as well as you. What Condition was
this Man in ? Flow long did he lie in this Con-
dition ?

E. Willoughby. Night and Day he has lain over
the Hatch, and over the Bed, and made a great

Noife with his Breath.

Mr. Serj. Jenner. Who did you fufpect had done
him this Harm ?

E. Willoughby. I know not that.

Mr. Broderick. Are you a Widow ?

E. Willoughby. No, Sir.

Mr. Serj. Jenner. Call Keeling (who appeared).

Do you know any thing concerning this Richard
Hathaway ?

Keeling. I watch'd with him 9 Nights.

Mr. Serj. Jenner. What did he eat or drink all

that Time ?

Keeling. He did neither eat nor drink, nor had
he any Stool all that Time.

L. C. J. Holt. Did you watch with him 9 Nights
and Days ?

Keeling. There was another Man that watch'd

with him in the Day ; as I came out, he was let

in ; and as he came out, I was let in.

Mr. Serj. Jenner. How long was this before

the Trial ?

Keeling. Two or three Days before he came before

Sir 'Thomas Lane.

Bridges [worn.

Mr. Serj. Jenner. Did you watch with Richard

Hathaway ?

Bridges. Yes.

Mr. Serj. Jenner. How long ?

Bridges. Nine Days.

Mr. Serj. Jenner. Did you watch with him the

fame Days that he watch'd with him in the Nights?

Bridges. Yes.

Mr. Serj. Jenner. Did you not ftir from him till

he came ?

Bridges. No.
Mr. Serj. Jenner. Did you fee him eat or drink

all that Time ?

Bridges. No.
Mr. Serj. Jenner. Where was it that you watch'd

with him ?

Bridges. In an old empty Houfe*

L. C. J. Holt. Where was this Houfe?

Bridges. By a Dock on the Bank-fide in St. l&Idry

Overy's Parifh.

L. C. J. Holt. How came you to put him into

that Houfe ?

Bridges. The Mafters of the Parifh put him

in it.

Mr. Wtbbfworn.
Mr. Serj. Jenner. Mr. Webb, did you get a Houfe

to put Hathaway in ?

Webb. Yes. .

L. C. J. Holt. How came you to do fo ?

Webb. His Mafter ufed to work for me, and he

came to me* and faid* I cannot tell what to do with

my Maif, unlefs the Mafters of the Parifh take fome

Care of him ; and I did fpeak with fome of them

about it ; and they faid, we will not trouble the

Parifh about it, we will fpend a Crown a-piece,

and put thefe Men into the Houfe with him;

L. C. J. Holt. You took the Houfe then?

Webb. We borrowed the Houfe, it being empty,

and put in thefe two Men. There were four or

five .Neighbours more, and I faid to him, They

fay you vomit Pins, I will be fatisfied whether it be

true or no -, and we ftript him, and could find none

about him ; we fearch'd his Shirt, his Stockings,

Sff his
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his Breeches, and his Hat, but could find no Pins

about him.

Mr. Serj. Jenner. Did he eat or drink all the

Time you were there.

. Webb. No, my Lord.

Mr. Serj. Jenner. Did he vomit ?

Webb. Yes, I went to him on Ihurfday Morn-
ing, and he had a hulky Cough, and I thought

he would have been choak'd ; and at laft he made
a Crumb of Spittle out of his Mouth, and there

were three Pins came from him in the Spittle, as

nifty as if they had lain in a Ditch feven Years.

About Saturday following, he had I believe four

Pins more came from him ; I took them, and I

think the Hands of Man could not join them as thofe

Pins were. On Sabbath-day in the Morning, a Gen-

tleman came and defired him to go to Church with

him, and defired him to drink a Pint of Ale, but he

did not drink half , and about five a-Clock in the

Afternoon came Mr. Sutton the Apothecary, and I

ftay'd with him till fix on Monday, and heard not

a Word from him.

Juryman. What People came in to fee this Fel-

low while you watch'd him ?

Keeling. No Man, Woman, or Child cams to

him the Time I was there, but only that Sunday

Night that my Mafters were there, and I faid, you

do not put him here to ftarve him ; and they bid

me afk him if he would eat any thing ; if he would

eat any thing, he might have it.

Mr. Conyers. Did not you ufe to carry him out

fometimes ?

Keeling. We never carried him out.

Mr. Conyers. Juft now you faid he was out on

Sabbath-day.

Keeling. Yes, but never otherwiie.

Mr. Broderick. Was he in a Ground-room, or

up Stairs ?

Keeling. He was in a Ground-room.

L. C. J. Holt. Were there any Windows in it ?

Keeling. Yes.

L. C. J. Holt. Was there any Cafement ?

Keeling. Yes, there was.

Juryman. We defire to know of this Witnefs,

whether he never was afleep in that Time while he

watch'd with him ?

Keeling. No, I fat juft at his Head. I flept in

the Day-time.

L. C. J. Holt. You that watch'd with him in the

Day, did you not fleep all Day ?

Bridges. No.
L. C. J. Holt. How came you to concern your-

felf in this Bufinefs ? Are you one of the Mafters

of the Parifh ?

Webb. No, I am not ; but it was my Turn to

be Overfeer, and his Mailer fpoke to me to fpeak

to the Church-wardens ; and I did, and they faid

they would not put the Pariih to the Charge, but

do it themfelves.

L. C. J. Holt. What Trade are you ?

Webb. A Lighter-man, my Lord. %
Deli /worn.

Mr. Serj. Jenner. Do you know this Richard

Hathaway?
Dell. Yes.

Mr. Serj. Jenner. How long have you known
him?
. Dell. Ever fince he was an Apprentice.

Mr. Serj. Jenner. Did you know him two Years

ago?
Dell. Yes.

Mr. Serj. Jenner. What Condition was he in then ?

Dell. I was at the Affizes at Guilford- .

Mr. Serj. Jenner. What did you know of him
before that Time ?

Dell. I took no notice of fuch Things.
Mr. Serj. Jenner. Can you fay any thing of him ?

Dell. I can fay, that the Night before he was be-
fore Sir Thomas Lane I watch'd with him, and he
went to Stool, and his Excrements there was a
Lump of Hair, loofe Pins, a Stump of a Nail, halfa
Nut-fhell, and two or three Pieces of Stone.

Mr. Serj. Jenner. And this you faw ?

Dell. I faw him in a very deplorable Condition.
L. C. J. Holt. How? In what Condition?
Dell. This is all I have to fay.

Mr. Serj. Jenner. What do you call a deplorable
Condition ?

Dell. He Jay in fuch a Condition as if he were
dumb ; and if he was not, I believe he is the greateft
Villain in the World.

L. C. J. Holt. How do you know thofe Excre-
ments came from him ?

Dell. I was one of the three Men that watch'd
with him that Night. We had two Chamber-
pots ; thefe Things were in the firft Stool, and
when he had the fecond Stool, he fat on the Pot,
and when he had done, we look'd, and there was.
nothing in it.

L. C. J. Holt. And were thefeThings in the firft?

Dell. Yes, in the firft ; in the other there was
none. And there were twenty Neighbours more
that faw them.

Mr. Serj. .Jenner. Was Benn there ?

Dell. "Yes, he was there.

Mr. Serj. Jenner. Mr. Been, was this fo ?'

Benn, Yes.

Mr. Serj. Jenner. Did you help watch with him?
Benn. Yes.

Mr. Serj. Jenner. And are you fure thofe Excre-
ments came from him ?

Benn. Yes, I am fure. I flood over him with,

a naked Sword.

Mv. Serj. Jenner. Why did you ftand over him
with a naked Sword ?

Benn. Becaufe People faid he was bewitch'd.

L. C. J. Holt. Who employed you to watch
with him ?

Benn. I went into the Houfe, and I told his

Mafter, if they would watch him in the Day, I

would in the Night.

Powel called.

Mr. Serj. Jenner. What do you know of this

Matter ?

Powel. This Man and I went up one Night

—

Mr. Serj. Jenner. When ?

Powel. February was Twelve-month. We went
up and look'd upon him, and he lay as one dead,

and he did not wag his Eyes ; and prefently he

hook'd his Neck about in fuch a manner that I

thought he had broke it; and he foamed, and we
took the Foam from his Mouth, and in it were five

Pins, the crookedeft Rams-horneft Things, that I

believe no Man could do them fo.

Mr. Serj. Jenner. That was one Night, did you

fee the fame at any other Time ?

Powel. Yes, Sir.

L. C. J. Holt. But you did not fee them come
from him ?

Powel. I took it from his Mouth, and they were

nifty.

L. C. J.Holt. How mould they be rufty ?

Mr. Serj. Jenner. The Stomach will make them

rufty. Call Madam Davenport (Jhe appear7/).
j

Madam,
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Madam, pray give my Lord and the Jury an Ac-

count what you know concerning Richard Hatba-

ivay, when he came to your Houfe, and how he

was managed there.

Mrs. Davenport. My Lord, one Saturday I ac-

cidentally went to Dr. Hamilton's to vifit his Wife,

and I faw with the Doctor this Fellow's Mafter

{landing there ; and I perceived he was come to

defire the Doctor to perform a Promife he had

made to him formerly

L. C. J. Holt. Was this before the Trial, or

after ?

Mrs. Davenport. It was after the Trial. I came
accidentally to the Doctors, and faw the Fellow's

Mafter with the Doctor.

L. C. J. Holt. Was che Fellow there him felf?

Mrs. Davenport. No, my Lord, I never faw

him there. But {landing there, I perceived him
expecting the Doctor to make good a Promife he

had made him about this Fellow. I found the

Doctor demurr'd upon it, not knowing where to

put him. At laft, fays he to me, Mrs. Davenport,

will you let me have a Garret in your Houfe ?

Doctor, fays I, you fhall have my whole Houfe at

your Service, if you have Occafion for it : I thought

nothing of this Fellow, till the Doctor told me it

was for him. And the Doctor told me he mould
come that Night. Says the Fellow's Mafter, I

will not fend a Bed, that the Doctor may be fa-

tisfied there is no Cheat. And the Doctor, to pre-

vent any Cheat, defired me to go and buy an old

Bed. So I went and got a Bed in Long-lane, and

at Night he was brought by his Mafter and fome of

his Neighbours. And truly I was furprized when I

faw him, he feemed very weak.

Mr. Serj. Jenner. What did you do with him ?

Mrs. Davenport. They faid he had Fits, and I

found I muft take other Meafures with him than I

thoughtof. His Mafter defired he might be fearch'd •,

and my Son and two Men more fearch'd him. So
he went to Bed, and was watch'd with that Night,

and in the Morning he was ftruck blind.

L. C. J. Holt. At your Houfe ?

Mrs. Davenport. Yes, my Lord.

Mr. Serj. Jenner. Did you appoint any Perfons

to watch with him ?

Mrs. Davenport. Yes.

Mr. Serj. Jenner. Did you watch with him
yourfelf ?

Mrs. Davenport. Yes, feveral Times.
L. C. J. Holt. How long at a Time did yoii

watch with him ?

Mrs. Davenport. But one Night at a Time my-
felf.

L. C. J. Holt. When you did watch with him,
did you watch the whole Night ?

Mrs. Davenport. Yes, feveral Nights •, and this

Gentlewoman or myfelf took care of him always.

Mr. Serj. Jenner. What did he eat or drink

while he was there ?

Mrs. Davenport. Nothing. As for his Falling,

the Doctor gave me a great Charge, and faid he
knew I would do it.

Mr. Serj. Jenner. All the Time you watch'd
with him, you fay he did neither eat nor drink.

L. C. J. Holt. How many Nights did you watch
with him in the feventeen ?

Mrs. Davenport. But two.

L. C. J. Holt. How many Days ?

Mrs. Davenport. Every Day.
L. C. J. Holt. Did you watch with him every

Day yourfelf;

499
Mrs. Davenport. Either myfelf, or this Womani

or the Servant, or my Son Davenport. He is now
gone to Sea. My Lord, I do not tell you I kept
him in the Garret all this Time.

Mr. Serj. Jenner. When you left him, who re-

liev'd you ?

Mrs. Davenport. This Gentlewoman, or my
Servant.

Mr. Serj. Jenner. What is that Gentlewoman's
Name ?

Mrs. Walker. Walker.

She was [worn.

Mr. Serj. Jenner. Mrs. Walker; did you . watch
With him in this Place ?

Mrs. Walker. Yes.

Mr. Serj. Jenner. Did he eat or drink while he

was there?

Mrs. Walker. He did neither eat nor drink.

Mr. Conyers. How often was it that you watch'd

with him ?

Mrs. Walker. I cannot tell whether [one or two
Nights.

L. C. J. Holt. I would be fatisfied in fome
Things. Is that Davenport you fpeak of your

Son?
Mrs. Davenport. Yes, my Lord. He is now

gone to Sea.

L. C. J. Holt. How long has he been gone to

Sea?

Mrs. Davenport. But a Week.
Mrs. Dorman [worn.

Mr. Serj. Jenner. Mrs. Dorman, did you watcH

with this Man at Mrs. Davenport's ?

Mrs. Dorman. Yes.

Mr. Serj. Jenner. Within the feventeen Days
that he was there, did he eat or drink ?

Mrs. Dorman. No.
Mr. Phipps. How many Nights or Days did

you watch with him ?

Mr.\ Serj. Jenner. Give an Account of the Time
when you watch'd with him, and no longer.

Mrs. Dorman. Two Nights, and every Day.

L. C. J. Holt. He might have eat, and you not

fee him, might he not?

Mrs. Dorman. But the Time I faw him, he did

neither eat nor drink. And he made Water, and I

believe five times more came from him than he took;

Mrs. Dean /worn.

Mr. Serj. Jenner. Mrs. Dean, do you know
Richard Hathaway ?

Mrs. Dean. Yes;

Mr. Serj. Jenner. How long have you knowri

him ?

Mrs. Dean. Not' till he was at Madam Daven-

port's.

Mr. Serj. Jenner. Was you there all the feven-

teen Days ?

Mrs. Dean. Not all the Time. I fat up witH

him two Nights.

Mr. Serj. Jenner. Who fat up with you ?

Mrs. Dean. Madam Davenport.

Mr. Serj. Jenner. While you were there, did he

eat or drink ?

Mrs. Dean. No.
Mr. Serj. Jenner. Call Dr. Hamilton. (He was

/worn). Doctor, pray give an Account of what

you know concerning this Richard Hathaway.

Dr. Hamilton. My Lord I have very little to fay

upon my own perfonal Knowledge. But happen-

ing to be at Sir Thomas Lane's when he was brought

before him, I heard what pafs'd, and I defired

Sir Thomas to let me try his Throat, —and I did try

S f f 2 it,
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it, and found nothing amifs. But at laft I found

there was nothing to be depended upon, for there

are abundance of Legerdemain Tricks, therefore

his vomiting Pins, and other Actions, were not to

be trufted to; and therefore there was nothing to be

depended on but his Fafting ; and if you would
difcover whether he be an Impoftor or no, he muft

be lock'd up in a Room for a Fortnight, and

watch'd. And then I faid to the Fellow's Mafter,

for my Curiofity, If you pleafe, I will lock him
up in a Room a Fortnight, and I mail find out

whether he counterfeits or no. And he came to

me afterwards, and faid, Doctor, you promifed you

would make this Trial of my Man. I did Co, fays

I, and if I can I will. I had Thoughts of putting

him in the Garret ; but then I confider'd, if 1 fhould

put him in the Garret by himfelf, he might die.

But at the fame time Mrs. Davenport happen'd to

come to my Houfe; and I faid to her, I daretrufh

you with an Experiment, for I believe he is an Im-
poftor ; and I defired her to let me have her Garret

to put him in, and fhe confented. And I defired

her either to go herfelf, or fend to Long-lane, and

buy Things for him ; and that fhe fhould ftrip him,

and fee that nothing may be about him to hide Bread

or any thing elfe in ; and, faid I, let none come to

him, and let one or two of your Family fit up with

him every Night. And fhe promifed me fhe would.

Accordingly fhe bought a Bed for him and other

Things, and he was lent to her; and the next Day
they fent me Word that he had ftrange kind of Mo-
rions ; but I faid, there is nothing to be depended

on as to thefe Things ; but I would fain know whe-

ther he fafts or no. I have heard of many that have

fafted many Weeks, but they have taken Water, or

fome fuch thing, which, tho' they are very weak
things, yet may keep one alive; but none can live

without taking fometning : And if he fhould live

to the End of the feventeen Days without eating or

drinking any thing, I fhould have fomething to

take hold of. They told me
Mr. Serj. Jenner. That is no matter what they

told you. Did you fee him afterwards?

Dr. Hamilton. I was mightily concerned for the

poor Creature when I faw him at Sir Thomas Lane's

;

and I was willing to try him.

Mr. Serj. Jenner. Did you fee him after that ?

Dr. Hamilton. Yes, when he was blind for feve-

ral Days. And I fent to Dr. Martin, and defired

the Favour of him to call upon me ; and I faid—

-

Mr. Serj. Jenner. Did you fee him after he had

been at Madam Davenport's ?

Dr. Hamilton. Yes.

Mr. Serj. Jenner. Did you fee him while he was
there ?

Dr. Hamilton. Yes. The thing that I depended

upon was purely his Fafting. I faw him myfelf

feveral times, and I could not believe but that he

had eat, becaufe his Pulfe were ftrong ; that was

one Reafon that I thought he muft eat.

Mr. Serj. Jenner. Did you fee him the laft Day
of the Fortnight ?

Dr. Hamilton. I was juft going to Dinner when
Dr. Martin came to me ; and I faid to him, Doctor

Martin, let us try every thing : Will you go along

with me to him ? Says he, if I go he will fall in

„ Paffion. But after I had dined I went, and en-

ired about him, and they told me he had

2. ange Motions.

Mr. Broderick. You fay you reject every thing

pt that of his Fafting.

excer. Hamilton, Yes.

D

L. C. J. Holt. Doctor, do you think it is poffi-

ble in Nature for a Man to faft a Fortnight ?

Dr. Hamilton. I think not, my Lord.

L. C. J. Holt. Can all the Devils in Hell help a

Man to faft fo long ?

Dr. Hamilton. No, my Lord, I think not; and
that made me to fufpect him.

Mr. Phipps. Do you think the Pulfe of a Man
can be ftrong when he has fafted eight Days ?

Dr. Hamilton. I think not.

Sir Thomas Lane called and /worn,

Mr. Serj. Jenner. Sir 'Thomas, be pleafed to telt

my Lord and the Jury what you know of this Man.
Sir Tho. Lane. It was above a Twelve-month

ago that his Mafter brought a Woman before me,
upon Sufpicion that fhe was a Witch, and that fhe

had bewitch'd his Man ; but there having been a

Trial, I fhall wave that. I enquired what kind of
Life he had lived ; and his Mafter faid he had be-

haved himfelf very civilly, and gave him a very

good Character. He told me how grievoufly he

had been afflicted, and that he had been fix or fe-

ven Months in the Hofpital, and had fafted a great

while, above eight Weeks, and had voided and vo-

mited Pins; and two WitnefTes fvvore to Chains of

Hundreds of Pins that came from him in his Excre-

ments. And it feems they had a Fancy that fcratch-

ing Sarah Morduck would give him Relief, and they

were earneft with me that I would command this

Woman to be fcratch'd ; and I appeal to them,

whether I did not refufe it. I faid, if I fhould order

this, it would bean AfTault; but if fhe will confent,

you may do it. Says fhe, If I may be fecured for

the future, I will let him. Says I, if you do it, do
it in your own way ; there are feveral here that know
it was fo. And fhe did give her Confent ; and he

fcratch'd her, and I pull'd away her Arm from him.

The Fellow had Bread and Cheefe brought him -,

and as foon as he had fcratch'd this Woman, he

took the Bread and Cheefe and eat prodigioufly

;

and he had about a Quart of Drink, and he drank

it up at a Gulp. I afk'd Mrs. Morduck, and her

Friends, whether they did ever know that this Fel-

low had got any Money by thefe Tricks ? No, they

could not tell of any ; fo that there appeared to be

neither Profit nor Revenge in the Cafe I And I

thought he could not be fuch a Fool to pretend all

this for no End, and run the Hazard of being

whipp'd.

L. C. J. Holt. The Queftion is not whether he

fhall be punifh'd for a Fool, but whether he be a

Knave; whatever Punifhment he may fuffer, if

convicted, does not belong to you to determine.

Sir Tho. Lane. I fent for Mr. Martin, and I

fent for him, and I fent for the Woman, and I ex-

amined them both ; and Mr. Martin told me he

fufpected the Fellow might be an Impoftor, for he

had gotaWoman to be fcratch'd for Sarah Morduck.

And he afk'd the Woman that Mr. Martin had

hired, and fhe faid, in her Opinion he could fee

no more than a Poft.

L. C. J. Holt. Call John/on again. This Man
fcratch'd you. When he had done it, did you fee

him afterwards?

Mrs. John/on. Yes.

L. C. J. Holt. Were his Eyes open ?

Mrs. John/on. Yes.

L. C. J. Holt. But could he fee ?

Mrs. John/on. No. When he fcratch'd me they

were fhut.

L. C. J. Holt. Every body can fee when their

Eyes are open,
'

Sir



Affiz. for a Cheat and Impoftor.1702.

Sir Tbo. Lane. This Woman faid, flie believed

he could neither fee nor hear, any more than a

Pott.

Dr. Martin. It was after I was gone, I heard

nothing of it.

Sir 1'ho. Lane. I fent for him after the Exami-

nation ; all the Evidence that was before was of his

Falting.

L. C. J. Holt. Anne Eaton, How long did you

watch with him ?

Anne Eaton. Nine Weeks.
L. C. J. Holt. Was he dumb and blind fo long ?

Anne Eaton. No, my Lord.

L. C. y. Holt. How long did he faft ?

Anne Eaton. Thirteen Weeks in all.

Mr. Serj. yenner. Did you watch with him all

the Time ?

Anne Eaton.. Sometimes by Night, but not by

Day.
Heycock Sworn.

Mr. Serj. yenner. What do you know of this

Man?
Heycock. I faw this Man in a very dreadful

Condition fince the laft Affizes.

Mr. Serj. yenner. Where did you fee him ?

Heycock. At Mr. Selling's. I faw him blind and

dumb, and his Eyes were ready to ftart out of his

Head.

Mr. Serj. yenner. How long fince was it that

you faw him thus ?

Heycock. I faw him feveral times in that

Condition. And I was once in Company, when
there were four or five to hold him in his Bed,

whereas at another time he had not half the Strength

of a Man.
L. C. y. Holt. When was this ?

Heycock. Since the Affizes.

Spurling Sworn.

Mr. Serj. yenner. What did you fee of this

Perfon ?

Spurling. I faw him at Madam Davenport's.

Mr. Serj. yenner. How often did you fee him ?

Spurling. Three Times.
Mr. Serj. yenner. Did you watch with him

there ?

Spurling. I went to fee him, becaufe I heard he
was under a fupernatural Power.

L. C. y. Holt. What do you think that was, was
it an infernal Power ?

Spurling. A diabolical Spirit.

_
L. C. y. Holt. Did you ever hear the Power of a

diabolical Spirit defcribed ?

Spurling. But I fuppofe thofe that are under
Witchcraft are under fuch a Spirit.

L. C. y. Holt. But can a diabolical Spirit enable

a Man to faft forty Days ?

Spurling. I can't tell that. I was acquainted
with one that was under a fupernatural Power, that

was in fuch a Condition as this Man was.

L. C.y.Holt. Did he faft too ?

Spurling. I know not that ?

L.C.y. Holt. I never heard that the Devil ever

made fuch a bold Attempt.

Spurling. That Perfon, the Devil, a<5ted him fo

fubtilly, that it was impoffible to profecute him.
L. C. y. Holt. How could you know that ?

Spurling. Becaufe when his Eyes were fhut, he
could tell any Man's Name that was coming up.

L. C. y. Holt. Was not he very well pleafed to

5 or

lie had crooked

be bewitch'd ?

Spurling, No,
L. C. y. Holt.

he was actually poffeffed.

Was he fick, or out of order ?

Spurling. No, my Lord ; but

Pins came from him.

L. C. y. Holt. Did he accufe any body of be-

witching him ?

Spurling. Yes.

L. C. y. Holt. What is become of that Perfon
he accufed ?

Spurling. He accufed feveral.

L. C. y. Holt. How many did he accufe ?

Spurling. Five Women ; efpecially one.

L. C. y. Holt. Where is that Woman ?

Spurling. She is deceafed.

L. C.y.Holt. Gentlemen of the Jury, you have
heard a very long and tedious Evidence. The In-

formation is againft this Richard Hathaway, for that

he with an evil Defign to take away the Life of
Sarah Morduck, pretended to be bewitch'd, and to

have fafted for a confiderable Time, being not able

to take any Suftenance for divers Days ; nay, for, fe-

veral Weeks, which he pretended to Faft. And his

fading was imputed to this Woman's bewitching
him , that he did not pretend to faft a confiderable

Time ; that he did procure this Woman to be com-
mitted for being a Witch ; that fhe was Indicted,

Tried, and Acquitted, is plainly proved to you,

without all manner of Queftion. The only Queftion

that you are now to try, is, whether this Man did

do this by reafon of any Difability of his Mind, or

Delufion that was upon him ; or did counterfeit

(what was the Reafon to induce him to counterfeit,

does not appear, whether to get Money, or what
elfe, will not be material) ; "but if this Man was un-

der a Delirium of his Mind, and did fancy himfelf

to be bewitch'd, then there will be no Reafon to

convict him.

Now it is urged, that he did this malicioufly,

and with a Defign to take away the Woman's Life.

Firft they tell you, that this Man had been a Ser-

vant to one Welling a Blackfmith : He came to him
about four or five Years ago ; then he had Fits,

and was put into the Hofpital ; and being there, he

pretends he could not eat. After that, he was dumb;
and after that, he began to be blind •, and being blind

and dumb, and fafting, thefe were look'd upon to

be the three Tokens that he was bewitch'd. Then
the Man had a fancy that he was bewitch'd by this

Woman, but for what Reafons does not appear ;

but his Fancy appear'd to be very ftrong, that fhe

brought him into thefe Mifchiefs. Therefore he

muft go and fcratch her •, which he did, and pre-

fently he could fee and eat. This was look'd on as

very ftrange, and People concluded that this Wo-
man was the Caufe of thefe Maladies that were up-

on this Man. It feems that this fcratching was
,

thought to be fo effectual, that he was well for about

fix Weeks •, after which he appeared to be ill again,

and his Sight and his Stomach were gone again, and

then it was propofed he fhould fcratch her again.

It feems that before that, Dr. Martin was defired to

come to him, and pray with him, and he did : And
to try whether he was fenfible or not, he took him
by the Hand, and by the Signs he made, found he

was fenfible : and therefore he did pity his Condi-

tion, but could not tell what to make of it. But

Welling his M after told the Doctor he had received

great Benefit by fcratching the Woman before •, and

thereupon defired fhe might be fcratch'd again.

But he fufpecting this might be a mere Counter-

feit, and that it could not have that Effect, he

thereupon gets the Woman feemingly to confent to

be fcratch'd, being refolved to try whether this was.

an
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an Impoftor or no. And Hathaway pretending him-

felf to be blind, gave him an Opportunity to make
the Experiment •, for he procured another Woman
to reprefent Sarah Morduck, and fhe confented to

be fcratch'd in her ftead •, Hathaway was laid up in

a Bed, and Sarah Morduck was in the Rootr^ and

fpake to him. It was obferv'd, when this other

Woman, whofe Name was John/on, was brought to

reprefent this Morduck to Hathaway, fhe put her

Hand into his, and then he examin'd it, and her

Wrift, and her Arm ; and fo it feems he had fome
Apprehenfions of a Defign to impofe upon him. And
then he proceeds to fcratch that other Woman, who
takes it patiently, till the Blood was ready to come ;

and then fhe was fuddenly taken away ; and fome
of the Company fiid the Blood is come, and pre-

fently his Eyes opened, and he laid hold on Sarah

Morduck. and feizes her, and did not only appear

to fee, but to fpeak. This is proved to you by
other Evidence befides Dr. Martin. Upon this,

fays Dr. Martin, you are miftaken •, you have de-

ceived the World, you have not fcratch'd Sarah

Morduck, but another Woman. When he under-

flood that, he was very much concern'd, and feem'd

to begin to be ill again ; and Welling faid, he will

not be well till he hath fcratch'd the right Woman -,

fo to appearance he fell ill again. You have heard

how the Matter had been carry'd on afterwards ; for

many looked on this Blindnefs and Faffing as an er-

rant Impofture. Welling and his Wife complained

to Dr. Martin, faying, you have undone us all, and

our Family too. What fhould be the meaning of

that ? What, becaufe he had difcovered a Cheat,

therefore they were undone. It feemed likely, that

if it were a Cheat, and Welling not confcious to

himfelf of carrying it on, he need not have been

concern'd at it. But they reft not here, the Woman,
Sarah Morduck, muft be fcratch'd again ; which
was perform'd with Violence, againft her Confent •,

and the Woman being purfued by the Rabble, not

able to live quietly in Southwark, was forced to go
on the other fide of the Water, and take a Lodging
there for her Security -, wherefhe was again purfued,

and afTaulted by Hathaway and others, in a riotous

Manner, in order to fcratch her again-, and tho'

Complaint on her Behalf was made of this Vio-
lence to Sir Thomas Lane, he did not think fit to

give her any Relief, being (as it feems upon fome
Evidence) poffeffed with an Opinion that there

might be fome Grounds for purfuing thisWoman in

that manner. She was carried before him, and he
being informed that this Fellow could not eat nor

drink, thereupon it was thought convenient by
Sir Thomas, in order to make a full Difcovery, that

fhe fhould be fcratch'd again •, and accordingly fhe

was perfuaded to fubmit to be fcratched, and pre-

fently after the fcratching, Hathaway did eat, and
drank very greedily, and thereupon this Woman
was committed to Prifon. This was thought a great

Evidence of this Man's being bewitched by this

Woman, Sarah Morduck. What Rule they have for

it either in Philofophy or Divinity, I cannot, tell.

There was a Trial, and the Woman was acquitted,

and upon full Evidence. He then pretended to have
failed for a long Time. That of our Saviour's faff-

ing forty Days, is mentioned in Scripture as mira-

culous, and an Effect of divine Power, being one

Evidence of the Truth of the Chriftian Religion.

Who can imagine, that without fuch Affiffance, a

Man can faff, forty Days, or above, and -yet con-

tinue in Health ? It is not within the Compafs of

my Underftanding to conceive it ; I muft leave you

to confult

Wfi

own, and
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to confider withyour wh:j, auia c<j luuuuci vvjcn your

felves, whether you have any Evidence to induce
you to believe it to be in the Power of all the
Witches in the World, or all the Devils in Hell
to enable a Man to fall beyond the ufual Time that
Nature will allow ; they cannot invert the Order of
Nature : And if the Thing be impoffible, and he
endeavour all this while to make the World believe
he has fafted fo long a Time, it is moft evident he
is a Cheat ; for he muft contrive to have fome
Victuals fome way or other fecretly convey'd to him-,

of which the Impoffibility of his being able to faft

fo long is a Demonftration. But notwithftanding
this Trial, and that this Woman was acquitted,

yet this Matter muft be carried on ftill. He was
bailed out, and then returns to his Fits again ; and
tho' then he was not blind, or pretended to be fo*

yet he feemed to faft, and to be dumb again for a
long Time. This made a great Hubbub about the

Town, and the People clamour'd that the Man had
Injuftice done him in the Trial at the Affizes ; and'

Reports were fpread, that the Woman was acquitted

by Favour or Corruption both of Judge and Jury.
Upon this Account, the Woman was purfued by a

Rabble, and came-to be in imminent Danger of her

Life. Wherefore it was thought highly neceffary

that the Profecution againft this Man, and others

concern'd with him, fhould be fpeedy ; and there-

upon he was apprehended, and bound to appear in

the King's- Bench, and there he pretended ftill to be

dumb. His Bail deliver'd him up, and he was fent

to the Marjhalfea. There he lay without eating or

fpeaking for fome fhort time, till it was confider'd

that if he was under any real Affliction, it was pro-

per he fhould be under the Care of fome proper

Perfon : Therefore he was put to the Ploufe of

Mr. Kenfy a Chirurgeon in Fetter-Lane, who was

order'd to take care of him, and ufe him well -,

alfo to watch him, and endeavour to make a Dif-

covery of the Truth of his Condition. He was deli-

ver'd into his Hands the firft of November Jaft.

The People of the Houfe took care of him, and

he fafted from Saturday till Monday -, and Mr. Ken-

fy afked him how many Weeks he had fafted, he

counted on his Fingers twelve : But Mr. Kenfy

thought he did not deal truly, but had "a mind o

impofe upon the Wor 1 ^!
1

Up. He eat nothing .
:

:

But Mr. Kenfy found he had m de ' 1

difcovered the Rug or Counterpane of the Bed to be

wet -, and that it appear'd to come from the Teller

of the Bed : He madeWater it feems in an old Box,

and let it over the Bed. Drink was offered him,

but he refufed it. After this Mr. Kenfy makes ufe

of this Stratagem : He pretends to quarrel with his-

Maid, and gives her reproachful Language, in the

hearing of Hathaway ; calling her Hypocrite, like

unto him. At which .the Maid feemed to be pro-

voked ; and out of Revenge, to prevent her Mailer's

Defign in making a Difcovery, fhe takes an Oppor-

tunity and fays to him, Take heed of my Mafter,

he will betray you. And fhe had infinuated her

felf fo far into him, that' he began to truft her.' She

gave him on the Monday a Glafs of Brandy, which

he drank, and a Piece of Pudding, which he re-

ceived and put into his Pocket 5 and afterwards a

Toaft and Beer, which he eat and drank, and after-

wards he entirely trufted thisWoman. And Day by

Day he did eat plentifully for feveral Days together

in her Prefence, from Tuefday to Friday Se'ennight

following, thinking Mr. Kenfy did not fee him a

but he being in a fecret Place, undifcovered by

Hatha-
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Hathaway, did fee him eat and drink feveral Days,

fometimes he drank fo much, that he was perfectly

drunk ; and all this while he pretended to raft, tho'

divers others befides Mr. Keufy and the Maid were

Witnefles to his eating and drinking. Then it was

thought to be time to difcover this to the World -,

and he was told plainly by Mr. Kenfey, that he was

difcover'd, and if he would tell the Truth, he fhould

be pardon'd, feeing he could carry it on no longer.

Now it is plain this Man had counterfeited during

the Time he was at Mr. Kenfefs •, tho' that parti-

cular Time be not laid in the Information, yet it is

a Continuance of that Time which is laid therein.

And if he was an Impoftor by pretending to have

fafted while he was at Mr. Kenfey's Houfe, I leave

you to confider whether he was not fo all the while

before. You hear what Management there has been,

how he was at Wetting's Home, how Pins were pre-

tended to come from him, how they were made ufe

of, and Charms fewed to him. You hear how fome

Time ago one Mr. Bateman came to him, hear-

ing at the beginning of this Bufinefs, he vomited

Pins : He faw fome on the Ground ; when he

vomited a confiderable Number, they were linked

up together ; for it is hard to manage fo many loofe

Pins •, but when they are linked together, they are

the eafier to manage in the Mouth. Here he pre-

tended to vomit Pins, and would be ftill putting

his Hands to his Pocket, and M r. Bateman fancied

he pulled them out from thence. Therefore he

took the Chamber-pot, and would not let his Hands
come near it •, then he vomited no Pins there ; and

he fearch'd his Pockets, and there were great Quan-
tities of Pins found therein •, neither did he at any

Time feem to vomit any Pins, until he had drank a

Draught of Ale. But notwithftanding all this, there

are People that come and tell you that he was fick ;

he was difturbed, and had thefe Fits. One Woman
tells you fhe has watched with him feveral Times ;

fometimes by Night : Another Woman tells you
that fhe watched with him, when the other did not,

and fometimes by Day ; and that he did not eat,

but was fick, and out of Order. And another tells

you, he faw him ; that he was in great Diforder,

threw himfelf backward and forward, and would
turn his Face round towards his Back •, and that he

was blind, tho' his Eyes were open. But how could

he tell that he was blind ? Said he, when I pulled

him by his Eye-lids, his Eyes did not ftir -, and

therefore he infers, that he was blind. And then

they give you an Account that he was in the Hofpi-

tal five Months •, and that he was weak, and went

upon his Ancles, and had Quickfilver given him ;

and that he lay feven or eight Days, and did not

eat ; but then there was no Apprehenfion of Witch-
craft. And one Mr. Smith an Apothecary, a Wit-
nefs, called on his part, and a Neighbour, faid, he

knew him four or fiveYears ago ; and that Hathaway
was then with his Mafter, and had Fits, and would

fall down, and feem to be dead ; whether he was

really fick, or counterfeited, he Gannot tell ; he ap-

plied his Cupping-glades to him, and prefently

brought him to himfelf. This is one of his own
WitnefTes. And then there is Mrs. Willoughby ;

I
fhe faw him in his Matter's Houfe, and fhe faid

j

his Breath made a Noife like the Barking of a

Dog, and die believed he was bewitched, for fhe

herfelf had been bewitched, and was made to fly,

and fhe fancies he was bewitched becaufe of his

I

breathing in that manner. . And then they tell you

what Care was taken of him, and he was put
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into an empty Houfe about nine or ten Days,
and one Man watch'd with him by Day, and ano-

ther by Night, and how they came to do that :

And they fwear they never faw him eat or drink

all that time ; but they fay he did feveral Times
vomit Pins in that time •, but it feems he was
put there merely out of Charity, the Parifh would
not be charged with him : Then they tell you there

were People appointed to watch with him, there

were two Chamber-pots •, and in one there were

Excrements, and there were Pins in it, and Hair,

and a Piece of a Nail, but after he fat on the

fecond Pot, there was nothing found therein ;

but they conclude him bewitched. Then there

are others that fay he lay as dead, and that they

took out of his Mouth feveral Pins. And then

you have an Account after the Trial, what happened

at Mrs. Davenport's, where he was fent by Dr.

Hamilton to be tried whether he was an Impof-

tor or not. She fays die watched with him her-

felf fometimes, another Woman at other times,

and another at other times, and that they could

never perceive that he eat any thing. But there

is one Mr. Davenport that was with him fome

other times, but he is gone to Sea, and could

not appear. Then comes in at laft Dr. Hamilton^

and he tells you he was by when this Matter was

brought before Sir Thomas Lane, and he could not

tell what to think of his Faffing, but as to his

Fits and the Pins, he fays thofe may be eafily

counterfeited by Legerdemain Tricks, but, fays he,

failing for fo long, as fome People did believe

he did, is more than Nature can bear ; no body

can think the Devil has fuch a Power to enable

a Man to undergo it. Tricks the Devil may
play, but not work a Miracle, it is not to be

thought that God fhould let him loofe fo far.

This is the Sum of the Matter, his pretending

to be dumb and blind, and to faft, and to be

reftored to his Speech, his Sight, and Stomach, by

fcratching this Woman, is fully proved. You are

to confider whether he did labour under thefe Infir-

mities, or counterfeited them, and whether fcratch-

ing and drawing Blood of the old Woman, could

be effectual to cure him of them, if they had

been real ? If not, then it is a ftrong Argument

that thefe Infirmities were counterfeited. His

fcratching and drawing Blood of a ftrange Wo-
man, inftead of Sarah Morduck, did feem to avail

him, as much as if he had fcratch'd her, until he

underftood he was impofed upon ; then he feemed

to relapfe to his former Condition. You will re-

member what pafied at Mr. Kenffs, and the Manner

of vomiting of Pins as was pretended. You are

to confider whether this Man was non compos

mentis, or under a Delufion •, therefore I fhall

fpare the troubling you with more Words, but

leave it wholly to you. If you do believe, upon the

whole Matter, that this Man has impofed upon

the Magiftrate and on the World, or endeavoured

by counterfeiting thefe Infirmities, to perfuade

People to believe that this Woman was a Witch,

and had bewitched him, then there is all the Rea-

fon that can be, to find him guilty. But if you

believe he did not counterfeit, or that he was non

compos mentis, or under any kind of Dclufions, you

mult acquit him.

The Jury conftdted, and without going from the Bar,

brought him in Guilty.

Afhorc
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A fliort Account of the Trial held at Surrey Affizes5 in the

Borough of Southward March 26. 1703.

In an Information, againft Richard Hathaway, Thomas Welling and Elizabeth his Wife,
and Elizabeth Willoughby, Wife of Walter Willoughby, upon an Information for a
Riot and Affault, &c.

•'/T1HE Information fets forth, That the De-

X fendants, with divers other Perfons, the 25th

of September, in the twelfth Year of King William,

at Southward, in a riotous and unlawful Manner

affembled themfelves, and made a great Affray and

Riot ; and upon one Sarah Morduck, the Wife of

Edward Morduck, being an honeft Woman, and not

a Witch, nor ever ufing Witchcraft, Inchantment,

Charm, or Sorcery, did make an A (fault, and under

a wicked Colour, againft the Law, to try whether

the faid Sarah was then a Witch (the Defendant

Hathaway then falfly and malicioufly affirming him-

felf to be bewitched by her the faid Sarah, though

in truth he was never bewitched, and well knew him-

felf not to be fo) her the faid Sarah did then, and

there (cratch, wound, l£c. againft the Peace, lie.

The Information further fets forth, That the faid

Defendants, the nth of February, in the twelfth

Year of King William, at Southwark aforefaid, af-

fembling themfelves together riotoufly and unlawful-

ly, did then and there make a great Affray and Riot,

and alfo affauked the faid Sarah, and beat, fcratch'd,

and wounded her, in Contempt of the King, and

againft the Peace, &c.

The Information further fets forth, That the faid

Defendants, the faid nth of February, did Affault

the faid Sarah, and wounded her the faid Sarah,

againft the Peace, &c.

The Defendants pleaded, Not Guilty, and Iffue

was taken thereupon. The Council for the King
opened the Cafe to this EffecT: : That the Defend-

ant's Cafe was the fame in the other Information.

Hathaway pretended himfelf bewitch'd, and the

Contrivance was carried on by the other Defendants

and divers others ; but whether for the Hopes of

getting Money by it, or out of malice to take away
the poor Woman's Life, or what the Delign was,

was not then known ; but it was certain that feve-

ral Riots andAffemblieswere made, and great Num-
bers of People came together in a Body at feveral

Times to Morduck*s Houfe, and in a violent Manner
enter'd the fame, and by Force took her out and

carried her away to the Defendant Wetting's Houfe,

where the Defendant Hathaway fcratch'd her ; and

the other Defendants alfo in a very barbarous Man-
ner beat her, pulled out her Teeth, tore her Face,

Hair and Cloaths, threw her on the Ground, ftamp'd

upon her Belly, and threw her into the Street, where

(he lay as murdered, until taken into a Neighbour's

Houfe ; • which the Defendants and others in a rio-

tous Manner befet, and threatned to pull it down,
unlefs Morduck (the pretended Witch) was again

delivered to them. Thefe Riots and Affaults hap-

pened to be encouraged by an Accident, which fell

out as Morduck was going through Newgate-Market,

where the People crying out, AWitch, the Rabble

feized her, and threatned to throw her into a Horfe-

pond j that one of thefe Rioters being taken away,

was carried before a Magiftrate in the City, but he

was fo far from taking notice thereof, that he de-

clared that there was Caufe enough for it •, and be-
ing defired to afk the Perfon's Name, refufed it ;

but the fame Magiftrate afterwards ordered the De-
fendant Hathaway to fcratch Morduck in his Prefence,

where were alfo prefent fome of the Aldermen of
London. Thefe Matters being acted by publick Au-
thority, gave the licentious Mob fuch a Confidence,
that even after the Woman was tried and acquit-

ted, and the Defendant Hathaway committed for an
Impoftor, yet he with the other Defendant^ did
again in a riotous manner Affault, Scratch, and
Wound the faid Morduck, and purfued her after a
cruel Manner from Day to Day, till they were taken
into Cuftody, in order to be punifhed for the fame.
For which feveral barbarous Fads the Defendants
where then to be tried.

Then the Council for the King called their Evidence
to prove thefeveral Branches of the Information.

SArah Morduck being called and fworn, depofed
to this Effect : That in September laft, Richard

Hathaway came to this Informant in Surrey, as (he

was opening herWindow,and being behind, fcratch'd
her Face in a very cruel Manner, and fore'd out one
of her Teeth, and carried away her Cloaths. And
upon the nth of February laft, Thomas OJbourn,

Thomas Hatton, with four other Perfons unknown,
all in Difguife, came to this Informer's Houfe in

Surrey, and forced her out ofher Houfe, and carried

her to the Houfe of Thomas Welling, who is Mafter
to the faid Richard Hathaway ; and there the faid

Hathaway, by the Encouragement of the faid Ofbourn
and Hatton, and the reft of the Company, did

again fcratch this Informant in a mod barbarous

Manner ; and afterwards Elizabeth, W ife to the faid

Tho?nas Welling, fell upon her and fcratch'd her in

a mod cruel Manner ; and tore her Face, and tore off

her Head-cloaths and Hair ; and then the faid Tho-

mas Welling gave this Informant two or three Kicks
on her Belly, and threw her on the Ground and
ftampt upon her, and fo much bruifed her that (he

was forced to keep her Bed for about a Fortnight.

And this Informant further depofeth, That in Sep-

tember laft, one Elizabeth Willoughby, the Wife of

Walter Willoughby, came to this Informant's Houfe
in Surrey, and brought a great many Perfons un-

known to this Informant with her •, and the faid

Elizabeth gave this Informant feveral Blows with

her Fift, and would have pulled her out of her

Houfe, for him the aforefaid Richard Hathaway to

have fcratch'd her, he (landing at a Corner hard by,

but was prevented by Mrs. Sarah Hall. And further

faith, That in the Month oSSeptember laft (he hav-

ingoccafion to go into Newgate- Market, a Boy, his

Name is John Hopkins, called out, Faying, There

goes the old Witch ; whereupon a great Company
of People in a riotous Manner, flock'd about her,

and threatned to throw her into a Horfe-pond ; and

this
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this Informant being got into an Ale-Houfe by the

Afliftance of ibme Women, avoided the Fury of the

Rabble, otherwile fhe had been Murdered, as fhe

verily believes ; and afterwards Mr. Barrel her Land-

lord, with others his Afliftants came and conveyed

her home.

Sarah Hall was the next Wirnefs, who faid, That

in September 1700, about 8 in the Forenoon, the De-

fendant V/illoughby came with Hathaway and others,

pretending to buy Fruit of Morduck, and told Mor-

dttck fhe came to have her out, that Hathaway might

fcratch her ; and Willoaghby ftruck Mord c feveral

Blows, and forced her out of Doors, before Hall

could come to her Afliftance, who with difficulty

got Mordack into her Houfe again -, upon which the

Defendants Willoaghby and Hathaway, and others,

befet her Houfe and threatned to pull it down, unlefs

they had Mordack deliver'd to them •, but Hall call-

ing up her Hufband, who was a-Bed, the Perfon

went away.

Robert Adams, .and John Bowrer, both Water-

men, declared, That plying for their Fair at Ma-

fia's Stairs, they faw the Defendant Hathaway come

behind Mordack as fhe was opening her Window,
and took her about the Neck with one Arm, and

pulled her almoft to the Ground, and fcratch'd her

Face in feveral Places till the Blood came, and tore

her Mouth, and tore her Hood and Headcloaths

from her Head ; and being taken off, Mordack got

into a Neighbour's Houfe, whom Hathaway would

have purfued in at a Window, had not Adams ftopt

him.

To prove the Riot and Affault in February 1700.

Sarah Morduck declared, That the 1 ith of Fe-

bruary, 1700. 'Thomas Ofbwrn, Thomas Hatton,

with four others unknown, all difguifed, came to

and forced her out of her Houfe, and carried her to

the Houfe of the Defendant Welling, Hathaway's

Mafter ; where Hathaway, by the Encouragement

of the Company, fcratch'd her barbaroufly •, and

after that Welling's Wife fcratch'd her, and tore her

Hair, and Face, and pulled off her Headcloaths •,

then Welling kick'd her two or three Times on the

Belly, and threw her on the Ground, and ftamp'd

on her, and bruifed her fo much, that fhe was forced

to keep her Bed for a Fortnight,

Mrs. Hall faid, That in February 1700, in the

Evening, feveral Perfons unknown came to her

Houfe, and forced Morduck from thence, and car-

ried her to Welling''s (as fhe was told) : That about

half an Hour after, Morduck was caft into the Street,

and being received into a Neighbour's Houfe, Hall

went to her, and found her Face much torn, in a

moft barbarous Manner, and her Legs, Arms, and

Body cruelly bruifed and black.

Then the Council called Witneffes to -prove the Third

Tart of the Infor'/nation.

Samuel Barrel being fworn, depofed, That Ed-

mund Jones, in Company with Two more, came to

his Houfe, and defired to fpeak with Morduck, who
lodged there, who being called to Jones, he afk'd

her to go over the Water to be fcratch'd by Hatha-

way, who declared he was bewitched by her ; but

fhe refufing to go, Jones faid, if fhe walked London

he would have her fcratch'd •, and further, that about

Eafter or Whitfon Week laft, the faid Jones came
to his Houfe with about fourteen Strangers, among
whom was Hathaway, and would have forced into

Morduck's Chambers but a Conftable coming, they

Vol. V.
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all but Jones difpers'd, who the Conftable took,
and carried before Sir Thomas Lane ; but Sir Thomas
would take no Notice of it.

Thomas Knowllon being fwern, depofed, That in

Eafter Week laft, Jones and Hathaway, and feve-

ral others, went into Barrel's Houfe, and afked for

Sarah Morduck, who was called down to them,
when Barrel defired them to go up Stairs into the

common Drinking-Room, and defired Knowllon to

fee Morduck had no Harm done her. That foon
after came in about fourteen Perfons, one of which
faid, they came to give Hathaway Eafe, and that

they would do it before they went, upon which
Morduck, at Knowlton's Defire, retired into her
Chamber.

Thomas Noon being fworn, declared, That all the

Time aforefaid he faw Three or Four Perfons, who
were of Jones's Company, endeavouring to get in-

to Mordack's Chamber ; and upon Noon's afking
them their Bufinefs, they cry'd they would fpeak
with Morduck, but upon his threatning them they
went into the Room below Stairs from whence they
came.

Henry Armftrong declared, That in September was
Twelve-month he faw a great Number of People
following Morduck, calling her. Witch ; and going
home afterwards, he faw a Crowd of People at an
Alehoufe Door, near St. Paul's Church-yard, who
declared Morduck a Witch ; and rhat he affifted

Burrel in fecuring Morduck from the Rabble.

James Heame being called, depofed, that in Eafter
or Whitfon Weak laft, one Jones was apprehend--

ed for a Riot by him and others committed in Bur^
rell's Houfe, and carried before Sir Thomas harm,
who difcharged Jones, faying there was Caufe enough
for the Riot and tho' often intreated by Heame,
yet Sir Thomas refufed to let him know Jones'%

Name, And the faid Heame further declared, That
the Day after Jones was carried before Sir Thomas,

he and Burrel, by Sir Thomas's Directions, carried

Morduck before him, where were prefent Sir Owen
Buckingham and Dr. Hamilton and the Defendant

Hathaway. That Sir Tho?nas would have had Mor-
duck fcratched by Hathaway, which fhe refufed, un-

lefs flie might be at Peace for the future : And af-

ter Dr. Hamilton had given Hathaway fome Beer,

Sir Thomas would have had Morduck fcratch'd ; but

the Doctor faid, Let her alone a little, to fee what
Effect the Drink would have on Hathaway ; and
faid, if fhe was fcratch'd it would be faid that the

Scratching, and not the Drink made the Alteration.

And when Sir Thomas had heard fome more Dif-

courfe of'Hathaway's vomiting Pins, i£c. Sir Thomas

faid again, let her be fcratch'd ; but Heame oppofed

it ; faying, fhe had been too much abufed already,

notwithstanding which, Sir Thomas ordered Hatha-

way to fcratch her, and ordered her to be ftript and

fearch'd by fome Women in his own Floufe. That
Heame feeing Sir Thomas's Refolution, bid him fa-

tisfy himfelf. After which Sir Thomas committed

Morduck to Wood-ftreet-Compter, and refufed 500/.

Bail for her Appearance : But upon Application

made to him by Dr. Barton and Dr. Martin, Sir

Thomas accepted Heame's and his Brother's Bail for

Morduck.

The Witneffes for the Defendants being called

and heard, and the Right Honourable Lord

Chief Juftice Holt having fpoken to the Jury,
they withdrew, and foon after brought them all

in Guilty.

T 1
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CLXXVIII. Praceedings againft James Boucher, * Gent, at

the Queen's Bench for High-Treafon
? February 28. x yo\.

HiL 2 Ann.

H E Court being fet, the Prifoner was

called, and the Clerk of Arraign-

ments ordered Proclamation to be

made, for the Under Sheriff of Sujfex

to return the Precept, and the Keeper

of Newgale to bring into Court the Body of James

Boucher. Accordingly the Precept was return'd,

and the Prifoner fet to the Bar.

Clerk of Arr. James Boucher hold up thy Hand.

{Which he did).

'then the GrandJuryofSuffex's Prefentments were

read.

Sujfex. if. " rTpHE Jurors for our Lady the

" JL Queen, upon their Oaths do pre-
"

fent, That James Boucher, late of London, Gent.
" who was a Subject of the late King William the

" Third, and now Subject of Queen Anne, after

" the nth Day of December 1688, viz. the firft

" Day of Auguft 1689, was in the Kingdom of Ire-

" land, and after and before the Third Day of De-
" cember 1697, viz. the firft Day of December
"

1694, the hid James Boucher did voluntarily go
" into the Kingdom of France, without Licence
" from the late King William the Third, or from
" the late Queen Mary : And that the faid James
*' Boucher, on the faid third Day of'December 1 69 7,
" was not within the Dominions of the late King
" William the Third : And that he the faid James
" Boucher, not having the Fear ofGod in his Heart,
*' nor weighing the Duty of his Allegiance towards
" O^r faid Lady the Queen, that now is, his Su-
*' preme, True, Legitimate, Lawful and undoubted
" Lady ; and as a falfe Traitor againft our faid

*• Lady Anne, the Queen that now is, after the

" 14th Day of January 169J, viz. the tenth Day
" of December, in the fecond Year of the Reign of
" our Lady Anne, the Queen that now is ; did

: " Traiteroufly return and come into the Kingdom
" of England, viz. at' Eaft Bourne in the County of
"

Sujfex, without Licence from the late King Wil-
" Ham under his Privy Seal, or from our faid Lady
" the Queen under her Privy Seal, obtained

;

" againft the Duty of his Allegiance, and againft
" the Form of the Statute in this Cafe provided,
" and againft the Peace of our faid Lady the Queen,
" her Crown and Dignity, &c"

Clerk ofArr. What fayeft thou, Art thou guilty

of the faid Treafon, whereof thou art indicted, or

not guilty ?

J. Boucher. Guilty.

L. C. J. Holt. What fay you ? Speak out.

J. Boucher. Guilty.

Clerk of Arr. James Boucher hold up thy Lland.

(Which he did.)

Then the Second Preferment was read.

Sujfex ff.
*' >"TpHE Jurors ofour Lady the Queen,

upon their Oaths, prefent, That

" James Boucher, lite of London, Gent, who was a
" Subject of the late King William the Third, and
" now a Subject af her prefent Majefty •, after the
" 13th Day of February r 688, and before the 3d
" of February 1697 (viz.) the firft Day of Auguji
" 1689, was in Arms in the Service of the late
" King James, in Europe, viz. in the Kingdom of
" Ireland ; and that the faid James Boucher, after-
" wards and before the faid third Day of Decern*
li ber 1697 (viz.) the firft Day of December 1694,
" did voluntary go into the Kingdom of France,
" and the Third Day of December 1697, was not
" within the Dominions of the late King William.
" That the faid James Boucher, not having the
" Fear of God in his Heart, and not regarding the
" Duty of his Allegiance to our Ladythe Queen,
te his Supreme, True, Lawful and undoubted La-
" dy, and as a falfe Traycor againft the faid Lady
" the Queen, after the 14th Day of January 1697,
" viz. the 10th Day of December, in the fecond
" Year of the Reign of our faid Lady the Queen,
" did Traiteroufly return and come into this King-
** dom of England, viz. at Eaft Bourne in the County
" of Sujfex, without Licence from the late King
" William under his Privy Seal, or from our faid
" Lady the Queen, under her Privy Seal obtain'd;
" againft the Duty of his Allegiance,' and againft
" the Form of the Statute in this Cafe made and
" provided, and againft the Peace of our faid La-
" dy the Queen, her Crown and Dignity, &c."

Cler of Arr. How fayeft thou, art thou Guilty

of the faid Treafon whereof thou art indicted, or

not guilty ?

J. Boucher. Guilty.

J. Boucher. My Lord, I humbly beg that I may
have leave to fpeak Two or Three Words.

L. C. J. Holt. What would you fay ?

J, Boucher. My Lord, I humbly beg leave to

fpeak Two or Three Words.
L. C. J. Holt. Ay, let us hear what you have

to fay.

J.Boucher. My Lord, it is very well known,

that I have follicited this Two Years for Leave to

come over into England. And while I have been

in France, I have done all that I could to fubfift the

Englifh that were brought Prifoners to the French

Camp, and have to my Power aflifted them with

Money, and other NecelTaries, efpecially one Troop

of Horfe. I apply'd my felf to Colonel Lumly, and

he promifed to lay my Cafe before the Queen. But

not hearing from him, I went to his Son, and he

told me he had no Opportunity to acquaint the

Queen with it. Afterwards I was taken going for

Holland, and then I fent to Colonel Lumly, and he

promifed to Remember me. And I Continued ftill

to follicit the Service of Her Majefty's Subjects, and

have procured their Horfes that have been taken

from them, to be reftored to them. I fpoke to Co-

lonel Godfry, and he promifed to fpeak to

See State Trials, vol. yiii. p. 519.
who
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who promifed to make it their Intereft to procure

my Return. And after the Camp was over, I

came over into England at Noon-chiy, vvill> my
Children, and fent up a Letter to my Lord Not-

tingham to acquaint him where I was. Jt'strue, I

followed King James into Ireland? but had no Com-
million, only ferved the Duke of Berwick as Aid du

Camp, And afterwards I wen: into France, but

never ferved there with any Commiffion, but as

•V! after of the Horfe to the Duke of Berwick. And
I did hope that the Articles of Limerick would take

off a great Part of my Offence. My Lord, I hope

you will reprefent my Cafe favourably to the Queen.

Dr. Sandys. My Lord, I beg leave to fpeak a

Word or two on Behalf of the Priibner. My Lord,

I follicked •

L. C. J. Holt. What you can fay to us will

fignify nothing -, but if you have any thing to fay

for the Prifoner, you muft apply yourfelf elfc-

where.

Mr. Alt. Gen. My Lord, as it is my Duty, I

demand Judgment againft the Prifoner, upon his

Confeflion of the two Indictments.

Clerk of Arr. James Boucher, thou haft been in-

dicted on two Indiclments, and confeffed thyfelf

Guilty of both. What haft thou to fay why Sen-

tence of Death ftiould not be pronounced againft

thee ?

J. Boucher. I hope your Lordfhip will be pleafed

to intercede for me to the Queen.

Clerk of Arr. My Lords, the Queen's Juftices

do ftric~tly command all Perfons to keep Silence

while Judgment is giving, on Pain of Imprifon-

ment.

L. C. J. Holt. Mr. Boucher, you are, by your

own Confeflion, convicted of High-Treafon, for

which Judgment of Death is to be pronounced upon

you, and which you are to fufTer under thofe Cir-

cumftances which the Law hath appointed.

The Fact of which you were Accufed, and have

now Confeffed, is, That fince the Eleventh Day of

December, 1688, you went into France without Li-

cence either from the late King or Queen, and have

returned fince the Fourteenth of January, 1697,
without any Licence under the Privy Seal, either

from the late King, or her Majefty that now is ;

which Fa<ft is made High-Treafon by the Statute of

the ninth Year of the late King.

The Wifdom and Juftice in making that Law,
will be very evident to any one that will but reflect

upon the Pofture of our Affairs at that Time : For

in the Year preceding to that of the making thereof,

there was an horrid Confpiracy formed from among
that Party of Men who had fo left the Kingdom, to

affaflinate the late King ; to introduce a PopiJh and

French Power, for the Subverfion of the Proteftant

Religion, and the Liberties and Properties of the

People of England : Which was managed with that

Privacy, carried on with that Secrecy, that it was
not difcovered, nay, not fo much as fufpected, un-

til it arrived to that Maturity, that it was come to

the very Point of being put in Execution.

The Truth of which is very clear, as well as by
the Proofs produi ed at the Trials of feveral of the

Malef^dlcfTS, as even by their own Confeflion.

In the following Year the Peace of Ryfaick was
made, whereby the Intercourle was reftorcd befweeh
England and France. From thence it was evident
that divers of that Party of Men would return into

the Realm, and thereby have an Opportunity to

revive and carry on that horrid Defign, in the Stic-

cefs whereof they had been fo difappointed •, for

which, no doubt, they were not a little enraged,

and it could not be otherwife expected but they

would make ufe of it : For thofe of the fame
Principles will be guilty of the fame Practices.

Therefore it was neceflary to make a Returning
into England by any of thofe who were under thefe

Circumftances, to be fo very penal, unlefs they

ftiould firft give Satisfaction to the Government,
either of their Innocence or Repentance, and obtain

a Licence and Approbation for their Return, under
the Privy Seal ; for their Returning in any other

Manner, is a Danger to the Queen's Perfon, and
her Kingdom.

This Treafon, tho' it feems, and is new in the

Form, yet it is compounded of an old Treafon,

known in the antient Law of the Kingdom, which

is, that of adhering to the King's Enemies. For
what can be thought of thofe who, in Time of War,
Ihall abandon their own Country, be harboured and
protected in any Enemy's Country, for being of

an Intereft inconfiftent with, even repugnant to,

that of their own ?

What your Defign might be in returning in this

Manner, whether to revive and purfue thofe wick-

ed Practices, your own Confcience is your Wit-
nefs, and will be your Judge -, and if that fliall ac-

quit you, it will be for your Advantage in the

World to come. But you are an Offender againft

the Law of the Land, which hath made this your

Offence to be High-Treafon, and therefore that

Judgment appointed for one guilty thereof muft be

pronounced •, the Court therefore doth award, That

you be conveyed from hence to Newgate, the Prifon

from whence you came, and from thence you are to be

drawn upon a Hurdle to Tyburn ; where you are to

be hanged by the Neck, and while you are alive to be

cut down, your privy Members to be cut off, and your

Bowels to be cut out of your Body, and burnt in your

View ; your Head is to be cut off, and your Body is to

be divided into four Parts, and your Head and your

Quarters are to be difpofed as her Majefty fhall

appoint. And the Lord have Mercy upon your

Soul.

Clerk ofArr. Goaler, look to your Prifoner.

J. Boucher. My Lord, I beg that my Friends

may have Leave to come to me.

L. C. J. Holt. You fhall have fuch as is ufual,

and as is fitting.

Clerk ofArr. Take away the Prifoner.

Accordingly he was carried back to Newgate, but

was repriev'd.

T t t 2 CLXXIX.



5o8 3 Ann.

CLXXIX. "The Trial of David Lindsay, at the Old-Bailey,

for High-Treafon. April 19. 1704. 3 Ann.

)HE Court being fet, Proclamation was

made.

Clerk ofArr. David Lindfay, hold up

your Hand (which he did). Thou ftandeft

indicled by the Name of David Lindfay

of London, Gent, for that thou being a Subject of the

late Kins; William, and now a Subjetl of her pre-

fent Majejly, after the Eleventh Day of December,

1688, viz. the 26th Day of March, 1689, was

in the Kingdom of England, viz. at the Parifh of St.

Martins in the Fields, in the Couuty of Middlefex -,

and afterwards and before the "Third Day of Decem-
ber, 1697, viz. the Firft Day of October, 1696. Thou

the faid David Lindfay did voluntarily go into France

without Licence front the late King William or the

late Queen Mary ; and that thou the faid David

Lindfay, on the faid Third Day of December, 1697,
was not within the Dominions of the late King Wil-

liam •, and that thou the faid David Lindfay not hav-

ing the Fear of God in thy Heart, nor weighing the

Duty of thy Allegiance towards our Lady the Queen

that now is thy Supreme, True, Legitimate, Lawful

and undoubted Lady ; and as a falfe Traytor againft

our faid Lady Anne, the Queen that now is, after the

14th Day of January, 1697, viz. the 10th of De-

cember, in the fecond Tear of the Reign of our Lady the

Queen, did traiteroufly return and come into the King-

dom of England, viz. at the Parifh of St. Martins

in the Fields, in the County of Middlefex, without Li-

cence from the late King William under his Privy

Seal, or from our faid Lady the Queen, under her

Privy Seal obtained •, againft the Duty of thy Allegi-

ance, and againft the Form of the Statute, and againft

the Peace of our Lady the Queen, her Crown and Dig-

nity, &c.

Mr. Lindfay (taking a Paper out of his Pocket, read

it to the Court). My Lord, I am very forry I am
fo unfortunate as to fall under die Difpleafure of the

Government ; and being willing to fave the Court

all unneceffary Trouble upon my Trial, I have there-

fore refolved to confefs moft of the Fads charged

upon me in the Indictment, viz. As to my being

in France, and coming into England without Li-

cence. But I am advifed that there is fomething fo

Angular for my Benefit in this Cafe, that I beg your

Lordfhip to hear me by Council before my Arraign-

ment •, the Council I defire, are Mr. Williams and

Mr. Raymond,
* Mr. Alt. Gen. My Lord, he

* Sir Edw.Nortbey. might have had Council affigned

him before, if he had defired it.

L. C. J. Trevor. You (hall have thefe Council

affigned you which you defire.

* Mr. Soil. Gen. My Lord, I

* Sir Simon Harcourt. fuppofe this is not defired now,

with any Defign to delay theTri-

al ; the Prifoner muft firft plead to his Indictment.

L. C. J. Trevor. If his Council be here, we are

willing to hear what they have to fay.

Clerk of Arr. Call Mr. Williams and Mr. Ray-
mond (who came into the Court).

L. C. J. Trevor. Mr. Raymond and Mr. Williamsr
the Prifoner here defires you may be of Council for

him, and the Court have affigned you to be of
Council for him accordingly.

Mr. Att. Gen. He has heard the Indictment read'

to him, but he has not yet pleaded to it.

Mr. Lindfay. My Lord, I defire to be heard by
my Council firft.

Mr. Raymond. My Lord, I apprehend Mr. Lind.

fay's Intention is, to give the Court as little Trou-
ble as may be, and therefore the Facts, of which he

is Guilty, and that are charged upon him in this In-

dictment he will confefs. But, my Lord, he has

been advifed by his Friends, and other Council,

that his Cafe has fomething particular in it, which

he hopes will be for his Advantage, and defires to

have the Benefit of what can be pleaded, befides

Guilty or not Guilty.

L. C. J. Trevor. Is there any other Plea, that he

can plead fpecially ?

Mr. Williams. My Lord, not any that we know
of; I defired him to advife with fome other Perfons

about it ; I hope he has done fo. As to the Pri-

foner's Confeffing, or pleading Not Guilty to the

Indictment, it's a Matter of Prudence, and not of

Law.
L. C. J. Trevor. Let him plead then.

Clerk of Arr. David Lindfay, art thou Guilty

of this High-Trealbn, whereof thou art indicted, or

not Guilty ?

David Lindfay. Not Guilty.

Clerk of Arr. Culprit, how wilt thou be tried?

David Lindfay. By God and my Country.

Clerk of Arr. God fend thee a good Deliver-

ance.

Mr. Lindfay. My Lord, I have one Favour to

beg, that my Wife and Children may come to me.

L. C. y. Trevor. I think he may have that Li-

berty, in the Prefence of the Keeper, if you have

nothing to object againft it.

Mr. Att. Gen. My Lord, we are willing they

fhould come to him, in the Prefence of the Keeper.

We will not abridge any Man of what he can rea-

fonably and juftly defire.

L. C. y. Trevor. Have you pitch'd upon any

Time to appoint for the Trial ?

Mr. Att. Gen. Yes, my Lord, on Monday next,

if it fuit the Court. He fhall have a Copy of the

Pannel, and all other Things that are fit for him.

I fuppofe, my Lord, the Prifoner is now commit-

ed to the Sheriff, as is ufuaj on thefc Occafions.

L. C. y. Trevor. Yes ; he is committed to the

Care of the Sheriff.

Clerk of Arr. Where is the Keeper of ISiew-

gate ? (Fie appeared, and took Charge of the Prifoner.

And then the Court adjourned till Monday, Nine of

the Clock).

Monday,
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THE Court being fet, and the Pannel called

over, as ufual, the Priibner making no Ex-

ceptions ; the following Gentlemen were fworn upon

the Jury

for High-Treafon. 5°9

Timothy Lenoy, Efq;

Richard Brown, Efq;

Jofephjorey, Efq;

'Tanner Arnold, Efq;

Arthur Bayly, Efq;

George Ford, Efq;

TJjo. Ellis, Efq;

iV?fi&. Goodwin, Efq;

27w. Blackmorefyxn. Efq;

Will Snelling
y
Efq;

jfV/^r Lekeux, Efq;

>. P.w*, Efq;

L. C. 7. /To//. You, Gentlemen, that are fworn,

go within the Bar.

Clerk of Arr. David Lindfay, hold up thy Hand
(which he did). Gentlemen of the Jury, look upon

the Prifoner, and hearken to the Charge. Pie ftands

indicted by the Name of David Lindfay, of the

City of London, Gentleman, &c. as before in the

Indictment. Upon which Indictment he hath been

arraigned, and hath pleaded Not Guilty. Your
Charge is, to enquire whether he be guilty of the

faid Treafon, whereof he ftands indicted. If you

find him Guilty, you are to enquire what Goods

and Chattels he had at that Time, or if he fled for

it. But if you find him Not Guilty, you are to fay

fo, and no more. And ftand together, and hear

your Evidence.

Mr. Morley. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, This is an Indictment

preferred againft David Lindfay, the Prifoner at the

Bar, for High-Treafon •, for that he being a Sub-

ject of the late King William, and now a Subject

of her prefent Majefty, after the Eleventh Day
of December, 1688, viz. the Twenty-fixth Day of

March, 1689, was in this Kiagdom of England,

viz. in St. Martins in the Fields, in the County of

Middlefex, and afterwards and before the Third Day
of December, 1697, viz. the Firft Day of Otlober,

i6g6, the Prifoner did voluntarily go into France,

without Licence either from the late King William,

or the late Queen Mary : And that the Prifoner, on

the Third Day of December, 1 697, was not within

the Dominions of the late King William. But the

Prifoner, not weighing the Duty of his Allegiance

towards our Sovereign Lady the Queen, did, as a

falfe Traitor, after the 14th Day of January, 1697,
viz. the ioch Day of December, in the fecond Year
of the Reign of her now Majefty, traiteroufly re-

turn and come into this Kingdom of England, viz.

in the Parifh of St. Martins in the Fields, in the

County of Middlefex, without Licence either from

the late King William under his Privy-Seal, or

from her now Majefty under her Privy-Seal ; and

this he hath done againft the Duty of his Allegiance,

and againft the Form of the Statute in this Cafe

made and provided. To this Charge he hath

pleaded Not Guilty.

If we prove him Guilty, I doubt not but you will

find him fo.

Mr. Lindfay. I fhall give your Lordfhips, and

the Court, as little Trouble as may be. I fhall

only beg Leave to ftate my Cafe truly before you,

and then I fhall fubmit to your Judgment.
L. C. J. Holt. Mr. Lindfay, if you had a mind

to confefs, you fhould have done it before ; now the

Jury are to enquire whether you are Guilty or noc.

Mr. Lindfay. My Lord, I only defire to be heard

as to the Fact.

L. C. J. Holt. You muft ftay till the Queen's

Evidence is heard, and then you may fay what you

can.

Mr! Williams. My Lord, his Intentions may be
as to forne Things to fave the Time of the Court

;

and perhaps to eafe the Queen's Council of fome
Trouble.

L. C. J. Holt. Let the Queeu's Council ftate the

Evidence firft, and then it may be proper for him to

fay what he will.

;
Sir T. Powis [the Queen's Serjeant]. You muft

either confefs the Treafon wherewith you are charge
ed, or elfe we muft proceed to prove it.

L. C. J. Holt. If you open the Evidence, then it

may be he will confefs ; but it muft be firft opened,
Sir T. Powis. My Lord, there is nothing meant by

us to reftrain him in any thing that he has to fay ; all

that we defign is, to put him in a proper Method.
It is proper that he fhould underftand the Cafe.

He has pleaded Not Guilty, and we are under a
Neceffity to fhew what Evidence we have to prove
him Guilty. My Lord, this Indictment is founded
on an Act of Parliament made in the ninth Year
of the late King William. And it is grounded on
very good Reafons ; for, as it is taken notice of
in this Act, there had been a former Act made
in the third and fourth Years of the Reign of

the late King William and Queen Mary, by which
it was made High-Treafon for any to repair into

Frame without Licence ; that any one that did fo,

fhould fall under the Guilt of High-Treafon. Buc
that Act was calculated only for the Time the War
lafted, and was of no longer Continuance ; and
there being a Peace concluded, the Preamble of
this Act takes Notice, that thereby it would become
neceffary for the carrying on of Trade and Com-
merce between England and France, that there

fhould be a Freedom of going and coming out of,

and into the faid Kingdoms reflectively. And
therefore the Act further fays, That whereas fe-

veral Perfons who had been in Arms, or had been

engaged in treafonable Practices againft the King
and Government, and other difaffected Perfons (as

all that reforted into France without Licence, du-

ring the War, were fuppofed to have fufficiently

fhewed themfelves difaffected to the Government)

therefore the Act goes on, and provides againft

the Mifchiefs that might enfue ; and fays, If any

of his Majefty's Subjects, who had voluntarily, fince

the Eleventh of December*, 1688, gone into France

without Licence, and fhould at any Time, after

the 14th of January, 1697, return into England

without Licence, that fuch Perfon, fo doing, fhould

fall under the Guilt and Penalty of High-Treafon.

This is the Subftance of the Act upon which the In-

dictment is formed. Now, that which we have to

charge and prove upon the Prifoner, is, That he was

here in England after the nth of December, 1688.

We are ready to prove that he was here in the Be-

ginning of March, 1689, that he went into France

m Otlober, 1696, that he afterwards returned into

England in December laft. We fay, he went into

France Without Licence, and- returned without Li-

cence ; and it will be his Part, if he can, to make
it appear otherwife. If he does not admit thefe

Facts, we fhall call our Witneffes to prove them

upon him. If they are Facts that he admits, then

he may regularly proceed.

Mr. Lindfay. My Lord, may I fpeak now ?

L. C. J. Holt. Yes, you may.

Mr. Lindfay. My Lord, I do confefs, that being

a Native of Scotland, and never having had any

Office in England, I did go into France with-

out his late Majefty's Licence, after the Time men-

tioned in the Act ; and I did continue beyond

Sea
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Sea, till I was informed that her Majefty did,

according to her ufual Clemency, by her Gracious

Proclamation in 170-, give a general Pardon to all

her Subjects ; and being defirous to take the Ad-
vantage of it, and to return to my native Country,

I came into Scotland, where I prefented myfelt

before the Government, and had the Benefit of

the Queen's Proclamation allowed me. Whereupon,

my Lord, being advifed by fome eminent Council

there, that I was as free to come into England, as

any other Subject ; and having my Wife" and Chil-

dren here, I came to London by the Way of Ber-

wick. Therefore, my Lord, humbly conceiving,

in thefe Circumftances, that I am not guilty of

Treafon within the Intent of this Aft, I defire to

be heard by my Council.

L. C. J. Holt. You own you went into France

fince the nth of December, 1688.

Mr. Lindfay. Yes, my Lord.

L. C. J. Holt. From what Place did you go into

France, from England or from Scotland ?

Mr. Lindfay. From England.

L. C. J. Holt. Then he confeffes the whole Fact.

Mr. Soil. Gen. But, my Lord, he was there be-

fore 1697.
L. C. J. Holt. You muft agree on the Fact, He

fays he did go into Scotland within the Time men-

tioned in that Proclamation. And being in Scot-

land, he fays, he did advife with fome learned Coun-

cil, and they told him he might fafely come into

England. Now, do you admit that he did go

into Scotland on that Occafion of the Queen's Pro-

clamation ?

Mr. Alt. Gen. My Lord, as to that Fad, we
cannot admit it. There was no Licence mentioned

in it, the Proclamation gives no Licence to come
into England, only a general Pardon. What his

Council will make of it, I cannot tell.

L. C. J. Holt. Do you expect it fhould be proved ?

Mr. Att. Gen. If he will fhew us the Procla-

mation, if it be the fame that I have I will allow

it.

L. C. J. Holt. Produce that Proclamation, look

upon it, it may be you will admit it without any

further Proof.

Then the Proclamation was produced, and Mr.
Attorney General looked on it.

Sir T. Powis. Will they have it read ?

Mr. Alt. Gen. It may be read if they defire it.

Mr. Williams. My Lord, we defire it may be read.

Sir T. Powis. My Lord, we would not have it

look'd on as a Thing of Right to be read, without

further Proof.

L. C. J. Holt. No, that is of Grace, it is a vo-

luntary Offer of yours.

Mr. Att. Gen. Then I ihall not oppofe the read-

ing of it.

L. C. J. Holt. Then you do admit that to be the

Queen's Proclamation for Scotland.

Mr. Att. Gen. Yes, my Lord.

Mr. Williams. I defire to know, whether they

admit the Prifoner to be a Native of Scotland?

Mr. Att. Gen. We do not know that.

L. C. J. Holt. Then you muft prove it, if you

think it material.

Sir T. Poms. My Lord, he went from England

into France, and returned from France into England

again.

L. C. y. Holt. He muft be taken for a Native of

England, unlefs he can prove the contrary.

Mr. Williams. My Lord, Ihall we firft read the

Proclamation, or prove him a Native of Scotland?

L. C. y. Holt. Read the Proclamation firft.

[Then the Clerk read the Proclamation. ]

A Proclamation of Indemnity.

ANNE R.

ANNE by the Grace of God, Queen of
" Scotland, England, France and Ireland,

" Defender of the Faith, &c. To all and fun-

" dry our good Subjects, to whom thefe Prefents

" do or may concern, greeting. Forafmuch as it

" has been, and is, our conftant Refolution and
" Defign to eftablifh the Peace, and promote the

" Welfare of our People ; not only by procuring
" the equal and impartial Adminiftration of Ju-
" ftice, but alfo by fuch a Mixture of the benign
" Influences of our Goodnefs and Clemency, as

" may belt compofe all Diftempers, and give ajuft

" Affurance againft all Fears and Jealoufies: And
" for that Effect, we being defirous to complete
" the Indulgence that hitherto we have fhewed,
" and to reclaim even fuch Offenders as might
" juftly have expected the deferved Effects of our
" Difpleafure. And that for Time to come, we
" may by a Gracious Pardon and Act of Oblivi-

" on, eftablifh firm Peace and Concord amongft
" all our Subjects. Therefore we, of certain

" Knowledge, and by Virtue of our Sovereign
" Power and Authority, Pardon, Remit, Indem-
" nify, and for ever Acquit, all and every one
" of our Subjects, of all Crimes of Perduellion,

" Rebellion, Treafon, Concealing of TVeafon, Har-
" bouring, Receipt, Supplying, Correfponding and
" Intercommuning with Rebels, and Declared

" Enemies, the impugning the Dignity and the

" Authority of the Eftates of Parliament, and all

" other Kinds of Treafon or Lefe Majefty, whe-
" ther Common or Statutory, and of all Crimes
" of Lefing-making, whether to us or our Sub-
" jects, or to our Subjects of us, Depraving or

" Mifconftruing our Laws, or of any of our Pro-
" ceedings, or Mifreprefenting or Slandering us

" or our Proceedings in any Sort ; and all Breaches

" or Abufes of, or Malverfations in publick Trufts,

" with all other Crimes, Delinquencies or Tranf-

" greffions of whatfoever Nature or Quality, com-

" mitted, acted or done by any of Her Subjects

" by Word or Writ, or incurred by any other

" Acl either by Commiffon or Omijfion, preced-'

" ing the Date of thefe Prefents, and which di-

" rectly or indirectly are, or may import the

" Contravention of any Law or All of Parlia-

" ment, Cuftom or Conftitution of that our

" antient Kingdom ; and that in fo far as the

" fame may infer any Pain or Punifhment againft

" any of our 'SubjetJs, either in their Lives, For-

" tunes, Eftates, Fame or Reputation. All which
" we by Virtue of our Royal Power and Autho-
" rity aforefaid, Will, Declare and Ordain to be

" hereby Pardoned, Acquitted and Indemnified,

" and put in perpetual Oblivion ; and that this

" General Pardon and Indemnity Jball be as valid

" and effectual to all our SubjetJs for their Exo-
" iteration and Difcharge of all Pains and Punifh-

" ments, as if every parucular Crime, Offence,

" Delinquency or Mifdemeanor were here fit

" down, and as if Remijfions, under our Great Seal

" were paft and granted for the fame, wherewith

" we for Ourfelves and Succejfors difpenfe for

" ever. Like as we hereby Prohibit and Dif-

charge
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" charge any of our Minifters or Judges to call in

** Quellion, or proceed againlt any of our faid

" Subjects for the faid Crimes, and their Crimes
" and Punifhments in any Time coming ; Declar-

*'
ing and Ordaining this our general Pardon and

" Indemnity to be interpreted and under-flood in the

"
mofi benign, favourable and comprehensive Senfe the

" fame can admit, for the Security of our Subjects.

" Excepting always forth and from this gene-

*'
ral Pardon and Indemnity, all Fore-faulters,

44 and Sentences, and Dooms thereof, and all pe-

" cunial Fines and Unlaws already paid or tranf-

*' acled ; and but prejudice to us, or thefe com-
** miffioned by us, to call all Collectors and other

•' Intromitters with publick Money, to give Ac-
" count of their Intermiffions, and to make Pay-
*'* ment of what mall be found due by their

" Intermiffions. And farther excepting, all Man-

flaughters, Murders, Affaffinations, Witchcrafts,

" Fire, Raifings, Depredations, Robberies, Rapes,
" Spulzies, Thefts, Houfe-breakings, Mutilations,

" Adulteries, Blafphemies, and Delinquences of

" Immorality. All which Crimes, and thofe

*' guilty thereof, are no ways to be comprehended
sc in, or have any Benefit by this our Pardon and
" Indemnity as the faid Crimes excepted. And
" laftly, to the end all our good Subjects may have
" Notice of our Royal Will and Pleafure, we do
*' hereby command our Lion King at Arms, and
" his Brethren, Heraulds, Purfivants, and Meffen-

* c gers at Arms, to make due Publication hereof at

" the Market-Crofs of Edinburgh ; for all which
" thefe Prefents fhall be a fufficient Warrant."

Given at our Court at St. James'j, March i6th,

1 70 y, and of our Reign the fecond Tear.

By her Majejly's Command.
Queenfberry.

GOD fave the QUE E N.

Mr. Raymond. Look on the Backfide.

Mr. Att. Gen. What is that ?

Mr. Raymond. A Certificate from the Duke of

Queen/berry, Secretary of State of Scotland, that it

is a true Copy.

Mr. Att. Gen. We admit it.

Mr. Williams. Then, my Lord, it is infilled on

that we mould prove the Prifoner a Native of Scot-

land.

Mr. Att. Gen. If you think it material, you

may prove it.

L. C. J. Holt. They did think it material, and

therefore made it part of their Cafe.

Mr. Williams. Call James Grey, Efq; (who ap*

peared, and was fworn.) Sir, do you know the Pri-

foner at the Bar ?

J. Grey. Yes.

Mr. Williams. What Countryman is he ?

J. Grey. Always reputed of Scotland. I have known
him this 20 Years, and he was always reputed fo.

L. C. J. Holt. Have you known him 20 Years

in England ?

J. Grey. Yes, my Lord, in England-, not in

Scotland.

Mr. Soil. Gen. Flave you had any Correfpond-

ence with him ?

J. Grey. No, Sir, no great Correfpondence.

In King James's Time he was Secretary to the

Lord Melfort.

Mr. Williams. What Countryman was he reputed

then ?

J. Grey. A Scotchman.

5"
L. C. J. Holt. Did you knowhis Family ?

J. Grey. No, I have been always in England t,

I did not know his Family.

Mr. Williams. We have another Evidence.
L. C. J„ Holt. You mud bring better Proof than

this, or elfe it will not do.

Mr. Williams. Call Mr. Trumbal (who appeared,

and was fworn). Mr. Trumbal, do you know the

Prifoner at the Bar ?

Trumbal. Yes.

Mr. Williams. How long have you known him ?

Trumbal. I have known him this twenty Years.

Mr. Williams. What Countryman did you al-

ways reckon him ?

Trumbal. A Scotchman.

L. C. J. Holt. How do you know that ?

Trumbal. He has always been reputed fo. He
dealt in Wine with one that I knew, and fo I came
to know him.

Mr. Williams. Did you know him in Scotland?

Trumbal. No.
Mr. Att. Gen. Flave you known him any where

but in England ?

Trumbal. No •, but he has been reputed a Scotch-

man, that dealt in Wine. He had always the Re-
pute of an honefl Man.

Mr. Williams. Call Charles Canair (who ap<-

peared).

Mr. Att. Gen. You mould bring your Witness
into the Court. What is your Name, Sir ?

Mr. Canair. Charles Canair.

Mr. Williams. How long have you known the

Prifoner ?

Mr. Canair. Ever fince I was a Child.

Mr. Williams. Where did you know him ?

Mr. Canair. In Scotland. I remember him from

a Child.

L. C. J. Holt. And you knew him to be a Na-
tive of Scotland ?

Mr. Canair. Yes, my Lord, ofDundee in Scotland.

L. C. J. Holt. Did you know any of his Re-

lations ?

Mr. Canair. Yes, my Lord 5 his Father was of

Dundee in Scotland.

Mr. Williams. My Lord, we have fomething

farther to prove.

L. C. J. Holt. What is it ?

Mr. Williams. That the Prifoner was allowed the

Benefit of this Proclamation in Scotland ; and we
beg leave to fay, this Fad which is now charged

againft him is already pardoned.

Mr. Att. Gen. That Pardon has Influence in

Scotland, not in England.

Mr. Williams. Then you admit alfo that the Pri-

foner had the Benefit ol this Proclamation allowed

him in Scotland.

Mr. Att. Gen. I know nothing of that.

L. C. J. Holt. Now go on and ftate your Cafe. .

Mr. Williams. My Lord, Mr. Attorney General

is not pleafed to admit we had the Benefit of the

Proclamation allowed us in Scotland.

Mr. Att. Gen. They infill on what I know, no-

thing of; if they think they can have anyBenefit by

it, they may prove it.

Mr. Raymond. We have done our Endeavour

to have the Secretary of State of Scotland appear

here, but I don't know whether he has done us

the Favour. We have the Certificate under his

Hand.
L. C. J. Holt. Is it the fame Hand ?

Mr. Att. Gen. My Lord, he afferts that Certifi-

cate, but we know not whether it be true.

L. C. J. Holt,
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L. C. J. Holt. Then that muft be proved.

Mr. Raymond. Call 'Thomas Bruce, Efq; (who
appeared, and was /worn). Mr. Bruce, do you
know the Prifoner, and whether he had Benefit of

the Pardon in Scotland ?

Mr. Bruce. I know very little of him. I know
he was at Edinburgh laft Summer, and was under

Confinement there, and under Examination feveral

Times ; but after fome Days he was at Liberty

again. That's all that I know.
Mr. Raymond. Was he not at Liberty by leave

of the Government ?

Mr. Bruce. It was fo believed.

Mr. Att. Gen. Can you tell when he came back
to Scotland ? .

Mr. Bruce. No, Sir. He was in Cuftody about

July laft.

Mr. Att. Gen. Can you be particular to the

Time ? Was it in June or July ?

Mr. Bruce. I can't be pofitive •, it was in the

Time when the Parliament fate, I never was in his

Company.
Mr. Raymond. Call Mr. Southerland.

Mr. Att. Gen. I know not why we fhould

trouble the Court with this. What fignifies the

Pardon ?

L. C. J. Holt. Let them make what Ufe they

can of it.

Mr. Att. Gen. Sir, what is your Name ?

Mr. Southerland. Southerland.

Mr. Raymond. Do you know any thing of the

Prifoner's having any Benefit allow'd him of the

Scotch Pardon ?

Mr. Southerland. I heard he had furrendered to

the Government.

Mr. Raymond. Was he difcharged by the Go-
vernment ?

Mr. Soictherland. Yes, it was generally reported

fo.

Mr. Att. Gen. What Time was that, Sir ?

Mr. Southerland. In June or July laft Summer.
Mr. Att. Gen. Was he there the 27th of July,

or before ?

Mr. Southerland. I cannot be pofitive.

Mr. Raymond. Call Dr. Hutton (who appeared).

Doctor, what do you know of the Prifoner's having

the Benefit of the Scotch Pardon, and its being al-

lowed him by the Government?

Dr. Hutton. I was, in September, at Edinburgh,

and there I faw Mr. Lindfay at the ^ueen's-

Head, with the Attorney General. He had been

examined about fome Letters (as I heard fay)

that had been directed to him. And there I

heard Sir John Stuart tell him, the Council had

fet him free. And I met him afterwards at Li-

berty, and it was done upon the Proclamation of

Indemnity.

Mr. Williams. What Religion is he reputed of?

Dr. Hutton. I know not that. But I have known
him fix and twenty Years, and I heard him tell

Sir James Stuart (who afked him why he came
away from France) becaufe he would not be a Pa-

pift, and he faid, he had rather go to the Gallows

than return again.

Mr. Williams. What is his Temper ? Is he a

quiet Man in relation to the Government ; or of a

turbulent Temper ?

Dr. Hutton. I have always known him a fair,

peaceable, friendly Man.
Mr. Raymond. Doctor, I would afk you one

Queftion •, whether you have any Law in Scotland

that prohibits going into France ?
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Dr. Hutton. I do not know. I know feveral

Perfons. that came from France to Scotland.

Mr. Att. Gen. Doctor, you give him a fair Cha-
racter. Can you tell in whofe Service he was in

France ?

Dr. Hutton. No, Sir •, I cannot.

Mr. Ati. Gen. What was his Affection towards
the Government ?

Dr. Hutton. I know nothing of that.

Mr. Soil. Gen. When did he return into Scotland
;

was it before or after the 2 7th of July ?

Dr. Hutton. I do not know.
Mr. Raymond. He came into England in Septem-

ber laft, after he had his Pardon. We fay he came
through Northumberland, and other Places hither,

and in this County he was taken.

Mr. Lindfay. I was taken no where, but furren-

dered myfelf to Sir Charles Hedges.

Mr. Williams. The Fact is, that he came from
Scotland through Northumberland, &c. and fo into

Middlefex, and furrendered himfelf ; fo that Nor-
thumberland was the firft County of England that

the Prifoner came into, after his leaving Scotland;

and fo that the Treafon, if any, was committed
there, and we infift that the Arraignment and Trial

ought to be there.

L. C. J. Holt. If you infift upon ir, that the

Treafon committed was in Northumberland, then

you muft prove it.

Mr. Williams. My Lord, with Submiflion, tho'

the Fact being that Northumberland was the firft

County of England that we came into, yet it may
be difficult to us to prove it ; but with Submiflion,

it may not be abfolutely neceffary for us to prove,

that Northumberland was the firft County, in regard

that your Lordfhip will take notice that Middlefex

cannot be the firft County, it being impoffible to

come from Scotland into Middlefex, without being

in other Counties before •, and the Indictment ought

to have been in the firft County of England he came
into.

Mr. Att. Gen. My Lord, we indict him where

we find him.

Mr. Raymond. We can prove that he came firft

to Berwick, then through Northumberland, before

he came into Middlefex.

L. C. J. Holt. If you can, do.

Mr. Raymond. Dr. Hutton, do you know where

he came firft into England, and whichWay he came
hither ?

Dr. Hutton. No, indeed •, I have heard that he

came through Northumberland, &c.
Mr. Raymond. Did you lend him your Horfe ?

Dr. Hutton. No, Sir ; but a Friend of mine did

lend him his Horfe.

Mr. Raymond. Where does your Friend live ?

Dr. Hutton. At Edinburgh.

Mr. Raymond. Did he come hither on that Horfe?

Dr. Hutton. That I know not. He was left

there by a Friend of mine, to be fent into England

with the firft Opportunity, and fo he fent him by

Mr. Lindfay.

Mr. Raymond. Did he make ufe of that Horfe all

the Way ?

Dr. Hutton. I know not that.

Mr. Williams. My Lord, I am, by your Lord-

ftiip's Permifiion, of Council for the Prifoner :

And I hope this free and ingenuous Conftfiion,

which he has now made at the Bar, being the

very fame which he before made at his Arraign-

ment ; and being the very fame Confcfiion which

he made before the Secretary of State, and others,

before
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before whom the Prifoner was examined, will be

taken and weighed by the Court as a good Argu-

ment of the Sincerity of this unfortunate Gentleman;

and that he defigns in his Trial to put your Lord-

fhip to as little Trouble as pofiible. My Lord, It

has been proved that he is a Native of Scotland, and

he always has been of the Proteftant Religion. He
has been indeed in France, but finding he could not

enjoy his Religion there, he was refolved by the firft

Opportunity to endeavour to gain a Licence from

the Government for his Return into his own Coun-

try. In the mean time comes out Ker Majefty's

Gracious Proclamation of Indemnity. That Pro-

clamation was proclaimed in a publick Manner, by

all Her Majefty's Heralds, at the Market-Crois at

Edinburgh, and it has very extenfive Words in it,

pardoning all Treafons, Felonies, &c. all Crimes

and Mifdemeanors whatfoever. My Lord, in Con-

fidence of this Her Majefty's Royal Proclamation,

we came from France to Scotland, and there claimed,

and were allowed by that Government, the Benefit

of the Queen's Mercy. Afterwards having been

advifed by the moft eminent Advocates and Coun-

cil of Scotland, that by this Proclamation we were

rendred in every Refpect as a free Subject, and might

with Safety come from thence to England ; we ac-

cordingly came from thence hither -, but all this

while we paid all the due Submiffion and Regard
that could be, as well to the Law as to the Go-
vernment ; for we came from France unto the Hague,

and we there attended upon Her Majefty's Envoy,
Mr. Stanhope, and acquainted him with our Inten-

tions of returning home. Immediately upon our

Return into Scotland, we voluntarily came before

the ChiefCom miffioner and Magiftrates there ; who,
upon our Claim, were pleafed, at length, to allow

us the Benefit of Her Majefty's Royal Proclama-

tion and Pardon. And when we were in England,

on the firft Notice of a Warrant out againft us, we,

of our own Accord, waited on the Secretary of

State, Sir Charles Hedges , and he happening not to

be then at Leifure, we voluntarily attended upon
him a fecond and a third time ; and upon our third

Attendance we were committed. And now, my
Lord, we ftand indicted before your Lordfhip for

the greateft of Crimes, High-Treafon. My Lord,
as to the Statute upon which we were indicted, tho'

fome Part of it, without doubt, was not only very

reaibnable, but abfolutely necefTary, I mean that

Part of it which was for the Prefervation of his late

Majefty's Perfon and Government ; but as to that

Part of it upon which we are indicted, it feems,

with great Submiffion, a fevere Law. That the

bare returning into our native Country, when we
before were convicted of no Crime, or guilty, at

moft, but of a bare Contempt, in going out of the

Queen's Dominions without Licence, that this ftiould

be made High-Treafon, this, with Submiffion, is

fomewhat fevere : So that in refpect of the Severity

of this Law, befides the common Arguments of its

being a Penal Law, your Lordfhip will be the rather

induced to admit of the moft favourable and merci-

ful Conftruction to every Part and Claufe of this

Act, that it will bear. My Lord, we do humbly
infift on the Words of the Proclamation ; and we
take it, that thofe Words do amount to a Licence
to us to come into Scotland: And if fo, then we
are not guilty within this Act of Parliament, of
coming to the Queen's Dominions without Licence.

And we likewife further infift, that one that has the

Queen's Licence to come into Scotland, may, with-
out any farther Licence, come into England 1

Vol. V.
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beg your Lordfhip's Leave to read that Part of the

Proclamation, which we chiefly infift on. The
Proclamation pardons all Treafons, and all cor-

refponding and intercommuning with Rebels, or

declared Enemies of the Queen. My Lord, it par-

dons all other Crimes, of what Nature foever. It

pardons any Act, that may infer any Pain or Punifh-

ment, on the Lives or Eftates of Her Majefty's Sub-

jects. And it is declared to be as available to all

Subjects, to pardon them all Crimes, as if the par-

ticular Crime were named, and as if Remiffions

under the Great Seal were pafs'd. And then Her
Majefty declares, That this fhall be taken in the

moft favourable and comprehenfive Senfe that may
be, for the Security of the Subject. Now, my Lord,

taking this Proclamation in the moft favourable and

extenfive Senfe, in favour of the Prifoner ; which

Her Majefty has been pleafed exprefly to direct it

fhould •, with Submiffion, I take it, it will amount
to a Licence from Her Majefty, to return from

France to Scotland: And we humbly take it, that

if the Prifoner did by Licence come from France

to Scotland, that he afterwards coming from Scotland

into England, is not within the Act.

My Lord, I would beg Leave to confider what it

was that hinder'd the Prifoner from returning from

France to Scotland : Sure it was his going to France

without Licence. Then when Her Majefty is gra-

cioufly pleafed to pardon this Offence, we take it,

that Her Majefty, by removing the Obftacle, does

by necefTary Implication give Leave to the Prifoner

to return to Scotland again. Her Majefty is pleafed,

with Submiffion, plainly to give him this Leave, by

taking off that that hinder'd his coming. That Par-

liament plainly did take it, and have been pleafed

to declare it an Offence, to go into France without

Licence; and have therefore been pleafed to punifh

that Offence with a temporary Banifhment : But

when that Offence is pardoned, when that Banifh-

ment is remitted, then the Prifoner feems at Li-

berty to return home : . And that Liberty being

given by the Queen's Proclamation, this, with

Submiffion, amounts to a Licence from the Queen,

for the Prifoner's returning home. My Lord, there

are many Inftances, wherein the King or Queen's

Grants or Pardons fhall have a double Operation,

for the Benefit of the Perfons upon whom they are

beftowed. But thefe Cafes, as I humbly conceive,

not immediately relating to this Point now before

your Lordfhip, I fhalfnot trouble your Lordfhip

with citing them. My Lord, if we, when in France,

had been guilty of more than what is charged upon

us in the Indictment ; I mean, had we correfpond-

ed, or adher'd to the Queen's declared Enemies

;

ftill the exprefs Words of the Proclamation feem

plainly to extend to us, when it pardons all correT-

ponding and intercommuning with the Queen's

declared Enemies, which the French then were, and

now are. My Lord, If this Proclamation could in

any Part of it bear two Conftructions (the one

making for the Prifoner, the other againft him) the

Queen has been pleafed to determine in what Senfe

it fhall be taken ; in the moft beneficial manner for

the offending Subject. But, with humble Submiffion,

would this be obferving of Her Majefty's Gracious

Directions •, inftead of allowing to the Prifoner the

Benefit of this Proclamation, to make his very com-

ing to Scotland, to claim the Benefit of it, and hum-

bly to lay hold of Her Majefty's Mercy •, to make
this very Act to amount to a Crime ; to make it the

greateft of Crimes, High-Treafon ? This furely

would be the very Reverfe of Her Majefty's moft

U u u Gracious
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Gracious Intentions : And yet this, with Submif-
fion, would be the Confequence, if the Prifoner's

coming from France into Scotland mould be con-
firmed to be Treafon. My Lord, I admit the

Words of this Ad are, If any return into England,

or any other of Her Majefty's Dominions, without
a Licence under the Privy-Seal, it fhall be High-
Treafon.

Sir T. Powis. But this is not a Licence under the

Privy-Seal.

Mr. Att. Gen. The Great Seal of Scotland will

not vacate an Englijh Act."*

Mr. Williams. Now we humbly take it, if the

Queen is pleafed to bellow her Licence by any Aft,
or in any manner equally notorious with her Privy-

Seal, 'tis fufficient, and within the Meaning and
Equity of the Statute. And this Proclamation made
by all the Heralds at Arms, at the moft publick

Place in Edinburgh, is as notorious, nay, much
more notorious and publick, than a Licence under

the Privy-Seal only •, and therefore within the mean-
ing of this Aft. Befides, the very Words of the

Proclamation are, That it fhall be in every Refpeft

as valid and effeftual, as if it were under the Great

Seal: And if under the Great Seal, ffiirely it muft

be atleaft as ftrong, as if under the Privy Seal. Be-

fides, the Statute does not fay, that the Licence

muft be under the Privy-Seal of England. The
Words of the Aft are, If any return into England,

or any other of Her Majefty's Dominions, without

Licence under the Privy-Seal, without faying of

what Kingdom. Now, with Submiffion, it not being

faid what Privy-Seal, or of what Kingdom ; it muft

be intended, according to the Subject.- matter, the

Seal of that Kingdom or Dominion where the Li-

cence is granted ; and that being Scotland, the Li-

cence under the Great Seal of Scotland, is fufficient

:

For it feems improper, that the Seal of one King-

dom fhould be made ufe of, to licenfe an Aft in

another Kingdom. Now, if a Licence under the

great Seal of Scotland be fufficient, this Procla-

mation declares, that it fhall be as valid as iftwere
under the Great Seal: And it can't be deny'd, as I

have faid, but a Licence under the Great Seal muft

be equivalent with a Licence under the Privy-Seal.

Befides, the Queen's Proclamation does not men-
tion what Great Seal, or of what Kingdom •, and fo

it may be intended, that Great Seal that would be

moft beneficial to the Prifoner •, taking it in its moft

favourable Senfe, as Her Majefty is pleafed to di-

reft it fhould be.

But 'twill be faid, That taking this to be a Li-

cence, this is only a Licence to come into Scotland

;

but the Prifoner is indifted for coming into England

without Licence. But we take it, If we had a Li-

cence to come into anyone of the -Queen's Domi-
nions, and we firft came into that Dominion with

this Licence ; we can't then be guilty of- Treafon

within this Aft. The Words of the Aft make it

Treafon to come into England, or any other of the

Queen's Dominions without Licence ; fo 'tis the

fame thing as if it faid, that it fhould be Treafon to

come into the Queen's Dominions without Licence.

Then if one comes into Scotland with ~Licence,Scotla-nd

being one of the Queen's Dominions, the Prifoner

can't be faid to come into the Queen's Dominions

without Licence •, fo that by this Licence the Pri-

foner Is wholly out of the Aft. This Aft, with

Submiffion, muft operate and take its Effeft upon

the firft Step made from France into any of the

Queen's Dominions ; fo that if the Prifoner be guilty

of High-Treafon within the Aft, it muft be when
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he made his firft Step from France into Scotland;
But that being jnade lawful, by the Proclamation
amounting (as we fay) to a Licence; it can't be
afterwards Treafon, for the Prifoner to come into
England. Take it, that the Prifoner had had Her
Majefty's Licence to come from France into Eng-
land ; and accordingly the Prifoner comes into Eng-
land, and afterwards goes into Scotland ; had this

been Treafon ? Surely not. Take it, that a Man
within this Aft returns from France into England
without Licence, and is pardoned, and he after-

wards goes into Scotland ; would this have been a
new Treafon, for which the Man that was before

pardoned muft lofe his Life ? We humbly take it,

that it would not.

Befides, with Submiffion, this Proclamation a-

mounts to a Pardon of the Treafon, tho' it be before

the Prifoner return'd to any of the Queen's Domi,
nions.

_
And_ if it appears to your Lordfhip, that

the Prifoner is pardon'd, tho' we have not pleaded
it, your Lordfhip will not be pleafed to fuffer the

greateft Punifhments to be inflicted on any that

your Lordfhip perceives are entitled to Her Ma-
jefty's Mercy, or on any that are fo much as with-

in Her Majefty's Intentions of being pardon'd. Be-
fides, another Confequence of the Prifoner's being
pardon'd, is, That then if he be pardon'd, he is a

free Subjeft, and has Liberty to go any where, and
into any of the Queen's Dominions. My Lord,
as to this Point, whether the Treafon be pardon'd,

'tis neceffary, with humble Submiffion, to confider

what makes this Treafon. 'Tis the going into

France without Licence, and returning home
without Licence : 'Tis both joined together make
the Treafon •, and the one without the other does

not make the Treafon. Had not the Prifoner crone

into France without Licence, his returning without

Licence would not have amounted to Treafon : So
that the going into France, is the Foundation of

the Treafon. And I humbly take it, that this Aft
of Parliament has made the bare going into France

without Licence, an Offence ; and has punifh'd it

as fuch, by Baniihment during the Queen's PJea-

fure : So that the Prifoner, from the Time he went

into France without Licence, was an Offender, and
confequently capable of a Pardon. So, with Sub-

miffion, 'tis plain, there was fome things on which

the Pardon might operate, tho' the Pardon was be-

fore the Prifoner's landing in Scotland ; then taking

it, that the Prifoner's going into France without li-

cence was an Offence, and the original Foundation

of the Treafon : This original Offence is, with Sub-

miffion, pardon'd by the Proclamation, by the Par-

don of all Crimes and Mifdemeanors, of what Na-
ture foever. And if the original Offence be par-

doned, all the Confequences, all the Dependences

upon that Offence, all that enfues upon that Offence

are, with Submiffion, at the fame Time pardon'd..

This, my Lord, feems to be proved by Cole's

Cafe, Plmvd. 401. where, after one had fellonioufly

wounded another, then comes a Pardon of all Crimes

and Mifdemeanors ; and afterwards the Party wound-

ed dies. The original Mifdemeanor being pardon'd,

all that enfues upon it is pardon'd ; and confequent-

ly the Murder is pardon'd, by the Pardon only of

all Mifdemeanors. Now in our Cafe 'tis plain, the

original Offence is going into France without Li-

cence ; and that being pardon'd, all that enfues that

Offence, all the Dependences upon that Offence,

according to the exprefs Words of that Cafe, are

pardon'd alfo : And therefore, the returning into

the Queen's Dominions without Licence, being

only
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only a Confequent and a Dependent"upon the going

into France without Licence, is pardon'd alfo. Be-

fides, 1
my Lord, To favourable a Conftruction does

the Law make upon Acts of Mercy, that when the

Crown pardons any Crime, the Pardon refbores the

Man in fuch a manner, as if the Offence had never

been committed. And confequently, after this Far-

don, 'tis the fame Thing as if the Prifoner had ne-

ver gone mto France without Licence: And if the

Prifoner had never gone into France without Li-

cence, 'tis plain his coming home without Licence

would not have been Treafon.

In Hob. 81. Cuddington v. IVilkins, If a Man com-

mits a Theft, and is pardon'd, if afterwards he is

called Thief, an Action lies, tho' he is called fo by

one that had no Notice of the Pardon ; for that af-

ter the Pardon, 'tis as if he had never been guilty of

Theft. There is likewife another Cafe put there,

which feems much ftronger than the Prifoner's Cafe

;

which is this: If an Appeal of Felony be brought

againft a Man, and the Defendant prays Trial by

Battle •, the Plaintiff counterpleads the Battle, by

faying, that the Defendant, when committed to

Prifon for his Felony, broke the Prifon, and fo e-

fcaped (which is a Prefumption of Guilt) and fo

takes off the Trial by Battle •, yet 'tis adjudged,

that when the King pardons the Breach of Prifon,

this reftores the Defendant to his Trial by Battle,

and 'tis then as if the Defendant had not broken

the Prifon at all. Yet in this Cafe it might have

been objected, That tho' the King has pardon'd the

Breach of Prifon, tho' the Profecution or Punifh-

ment for Breach of Prifon is pardon'd 5 yet the

collateral Effect of it, which is the Prefumption of

Guilt upon the Party's Flight, might remain •, efpe-

cially as to the Appellant, whofe Suit (according to

the general Rule) the King's Pardon can't influ-

ence. Yet here 'tis adjudg'd, that even as to the

Appellant, the King's Pardon of the Breach of Pri-

fon, makes it as if the Party had never been guilty

of it. Now this is ftronger than the Prifoner's Cafe:

For in the Prifoner's Cafe, the Queen's Pardon is

only made ufe of, to prevent her own Profecution,

and not the Suit of any Appellant. Therefore in

the prefent Cafe, the Proclamation pardoning all

Mifdemeanors, pardons the Offence of going into

France without Licence : And that being pardon'd,

'tis as if the Prifoner had never gone into France

without Licence ; and without this, the bare Return

without Licence will not amount to Treafon. So

that, with Submiffion, we take this Proclamation

to be a Licence to the Prifoner to return into the

Queen's Dominions. Nay, we take it to be a Pardon

even of the Treafon of which he ftands indicted.

Befides, I would humbly beg Leave to offer to

your Lordfhip's Confideration, whether a Scotch-

man, that was not in England at the Time of the

making of this Act of Parliament, be within the

Meaning of this Act. The Act fays, If any of his

Majefty's Subjects fhall go into France without Li-

cence, if he return without Licence, 'tis Treafon. I

don't pretend to call in queftion Calvin's Cafe,

which was (at that Time at leaft) a very convenient

Refolution. I don't deny, but a Natural-born

Subject of Scotland is, as to many Purpofes, a na-

tural-born Subject of England. But whether (upon

the Conftruclion of fo very penal a Law as this is)

a Scotchman is within the Meaning of this Law, is

• the only Queftion. Now, with Submiffion, when
the Acts fays, If any of his Majefty's Subjects fhall

go into France without Licence, this (according to a

reafonable Conftruction) fhall be intended only of
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Englijh Subjects, ftrictly fpeaking, that is, thofe of
England ; it muft be intended only of fuch of His
Majefty's Subjects, who were represented by the
Parliament that made this Law, and who are pre-
fumed to content to the making of this Law ; 'tis

thefe Subjects only that may reafonably be fuppofed
to have Notice of this Law, and therefore 'tis rea-

fonable that they only mould be bound by it ; e-

fpecially in the Cafe of fo fevere a Law, where a
Man's Life, Eftate, and all that is dear to a Man
is at Stake. There may be a great deal of Dif-
ference betwixt an Act of Parliament that punifbes

a Fart that was before Malum in fe, and an Act
which makes that an Offence which was before law-
ful : Every one of any Nation is, at his Peril, to

abftain from committing any Act that is Malum in

fe ; and if he he commits fuch an Act in any Coun-
try, he feems fubject to be punifti'd according to the

Laws of that Country where the Fact was commit-
ted. But going into France, or any Place beyond
Sea, without Licence, feems only Malum Prohibitum

by this Statute: And therefore when the Aft fays,

If any of his Majefty's Subjects who went into France
without Licence, fhall return without Licence, fhall

be deem'd guilty of Treafon ; it fhall be intended

only of thofe of England; fuch Subjects as either

by themfelves, or their Reprefentatives, were con-

fenting to the making of this Law. Therefore I

humbly beg Leave to put the Cafe-, Tim if one of
Her Majefty's Subjects of her remote Plantations

(as Barbadoes, or Antego) that was'refident there

at the Time of the making this Law, fhould have
fince the Year 1688, gone into France on any private

or particular Account, without Licence ; and after-

wards fhould come into England; would this Sub-

ject (who, in all Probability, knew nothing of the

making of this Law) be guilty .of High-Treafon,
for coming into England? Surely this wouid be ex-

ceffively hard. Then if one refident at Barbadoes,

or Antego, at the Time of the making of this Act,

fhould not be within this Law •, much Ids fhall a

Scotch-man be within it, in regard Scotland is a fepa-

rate Kingdom, that can'c be bound by our Acts of

Parliament; wheieas any of the foreign Planta-

tions are plainly liable to be bound by Englijh Acts

of Parliament.

Befides, there is another Reafon from the very

Words of the Act, why a Scotchman that was not

refident in England, at the Time of the making this

Law, can't be intended within the Meaning of the

Act : and that is not only becaufe the Act men-
tions nothing of Scotland ; but becaufe the Words of

the Act are, If any of his Majefty's Subjects who
went into France without Licence, fhall return into

'

England, or any other of His Majefty's Dominions,

without Licence, 'tis Treafon. Now the Word
(Return) muft plainly have Relation only to that

Country where the Party was refident at the mak-

ing of the Law, or to the Country that he left at

the Time of his going towards France. But it does

not appear that the Prifoner, who is a Scotchman,

was in England at the making the Act ; and he

having been proved to be a Native of Scotland, muft

be intended to be then in Scotland, unlefs proved to

be elfewhere : And therefore the Prifoner's coming

into England can never be within the Meaning of

the Word Returning into England, any more than a

Man can be faid to return to a Place where he was

not before.

There is another Objection ( becaufe I will give

Mr. Attorney only one Trouble) and that is, That

this Indictment (or Trial) can'c in this Cafe be in

Uiiu 2 Middle-
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Middlefex, but muft be in that County where the

Prifoner firft came after his leaving France \ which

really was Northumberland, as he came from Scot-

land ; or at leaft your Lordfhip will take notice,

that it can't be Middle/ex. 'Tis a known Rule,

that all Indictments and Trials for Treafons and

all other Crimes, muft be in the County where the

Treafon was committed : And 'tis clear (taking the

Proclamation out of the Cafe) that the Treafon was

committed in that County which the Prifoner firll

came into after leaving France. The Treafon

(taking the Pardon out of the Cafe) was compleated

by the firft Step made into England. Nay, if the

Prifoner, immediately after his making his firft Step

into England, had returned, ftill it had been a com-

plete Treafon ; and the Party had returned with his

Guilt upon him. And, my Lord, I do not take

it, that the Party commits a new Treafon, by his

going into another County. 'Tis true, 'tis faid, if

I fteal Goods in one County, and carry them into,

another, this is Felony (tho' not Robbery) in every

County where I carry them : But even in this Cafe,

the Law (as I take it) is faid to be otherwifej in

Fitz. Abr. Tit. Coron. Par. 194. and that the Trial

muft be in the County where the Goods were firft

taken. But taking this to be Law, That the Felon

may be tried in any of the Counties, where he car-

» ries the Goods he ftole; as I muft needs own, the

Law is now allowed to be fo ; yet this depends

upon a different Reafon, no way affecting the prin-

cipal Cafe. For the Reafon given of this Cafe, in

Dyer 40. and 7 Coke 2. and Bulwer's Cafe is, That
the Robbery or Felony does not alter the Property

of the Goods ; and therefore, into whatever County

the Felon carries the Goods, 'tis a new Felony.

But there 'tis not that fpecial Reafon in the prin-

cipal Cafe, and therefore the Law is not the fame.

Suppofing the Prifoner had been pardon'd the Trea-

fon, in coming into the firft County of Northumber-

land without Licence; could he afterwards have

been punifh'd for Treafon, for coming into the next

adjacent County ? This would be a pretty ftrange

Conftruftion of multiplying Treafons. And if

coming into every County would make a frefh

Treafon, a Man at that Rate may be brought to

fnffer as a Traitor, tho' with many Pardons about

him. No furely, my Lord, 'tis the original Act
the Law regards, and the coming into a fecond

County does not make it a fecond Treafon ; and

therefore we take it that the Indictment or Trial in

this Cafe can't be in Middle/ex, but muft be in

Northumberland, or fuch other County, which was

the firft County of England that the Prifoner came
into. Upon the whole Matter, we, with great Sub-

miffion, infift, Firft, That Her Majefty's Ploclama-

tion amounts in Law to a Licence for the Prifoner

to come from France into Scotland ; nay, that it

amounts to a Pardon to him, even of his Treafon

that he is now indicted for. But if that be againft

us, we in the next Place take it that a Scotchman not

refident in England at the time of the making this

Act, is not within the Meaning of this Act. But

if that alfo be againft us, yet in the next Place we
humbly infift, that he cannot be indicted for this

Treafon in Middle/ex, but muft be indicted in the

County where he firft enter'd England. And 'tis

fufficient if any one of thefe Points are for us ; and

therefore we humbly hope the Prifoner fhall be ac-

quitted.

Mr. Raymond. My Lord, if your Lordfhip pleafe,

Pd beg the Liberty to offer a Word or two on the

fame Side for the Prifoner at the Bar.
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I humbly apprehend, your Lordfhip expects no

Apology from us, for appearing as Council in a
Caufe of this Nature, fince 'tis by your Lordfhip's
Permiffion granted us in Purfuance of an Act of
Parliament, that we have this Liberty ; and I can't

forget what your Lordfhip has faid formeriy in this

Place on the like Occafion, That it is as lawful for

the Gentlemen of the Bar to be Council in fuch a
Cafe, and that they are as much obliged to do their

Duty for their Client in it, as in any other Cafe,
wherein by Law they are allowed to plead.

I fhall therefore, the Fact being agreed on by
both Sides, ftate it as a Cafe, and fubmit the Ob-
fervations I fhall make upon it to your Lordfhip's
Opinion.

The Fact is no more but this.

Mr. Lindfay, being a Native of Scotland, came
into England, and refided feme Time here ; from
thence he went into France, where he continued a
confiderable Time; after he was gone into France,
and whilft he was there, the Act of Parliament,
upon which he now ftands indicted, was made.
Afterwards the Queen granted a general Pardon and
Indemnity to her Subjects in Scotland for all Trea-
fons, &c. Depending upon which, Mr. Lindfay
returned into Scotland, and having had the Allow-
ance of the Benefit of it there, he returned into

England, coming by the way of Berwick and Nor-
tkumberland to London.

My Lord, I fhall humbly infift upon it in be-
half of the Prifoner at the Bar :

Firft, That he is not comprehended within the

Words of this Act.

Secondly, That if he fhould be within the

Words, yet that he is not within the Meaning of
the Act.

My Lord, I fhall by no means prefume to arraign

the Wifdom or Juftice of the Law-makers in mak-
ing this Act, which doubrlefs was founded on great

Reafon, and was very neceffary for the Prefervation

of his late Majefty's Perfon and Government. But
let it be never fo wife, never fo juft, or never fo ne-

ceffary, yet, with great Submiffion, 'tis a very penal

Law ; partly, becaufe it has a Retrofpect and makes
that Fact an Offence, which was none at the Time
when it was done (for before this Act, it was lawful

for any one to have gone into France, between the '

Eleventh of December, 1688, and the Time of the

proclaiming War wkh France). But principally be-

caufe it makes the Offender againft it a Traitor,

therefore it muft be expounded according to thofe

ftrict Rules of Conftruction, the Law has appointed

for other penal Statutes, and muft never be extend-

ed by Fquity beyond the Letter.

My Lord, as to the Penning 6f this Act, I muft

obferve, there is not one Word in it of Scotland, or

the Subjects of Scotland, in exprefs Terms.
The Queftion then will be, what other Words

in it can extend to Mr. Lindfay's being a Native of

Scotland? The moft comprehenfive Words feem to

be thefe at the Beginning of the enacting Part, If
any of her Majefty's Subjects, who have, &c.

I muft beg Leave to infift upon it, that Mr.
Lindfay can'c be call'd one of His late Majefty's

Subjects within this Act. I do agree he was the

late King's Subject, as King of Scotland, but not

as King of England ; but this Act being made in

England by the Englifh Parliament, and ufing the

Word Subjects, muft mean fuch Subjects as that

Parliament were able to oblige, which are only the

Subjects of England, or the Dominions depending

on the Crown of England; but not the Subjects

of
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of Scotland, which is a diftinet Dominion from

England.

The King of England has a double politick Ca-

pacity in him, one as King of England, the other

as King of Scotland ; the two Nations are abfo-

lutely diftinet, and fo are the Laws by which they

are refpectively governed : If therefore the King, as

King of thefe two Kingdoms, has two feveral

politick Capacicies in him ; if the Nations and the

Laws are diftinet, with Submiffion, the Subjects of

Neceffity muft be confidered fo too.

I am very fenfible, My Lord, with what Solem-

nity Calvin's Cafe in 7 Rep. is faid by my Lord
Coke to have been adjudged ; it fhall be therefore,

with a great deal of Submiffion to your Lordfhip's

Opinion, and Deference to the Authority of that

Cafe, if I fhall fay any Thing that may feem to

clafh with that Refolution.

I confefs that Cafe has determined, that Allegi-

ance is a Quality of the Mind, and can't be cir-

cumfcribed by Place ; that 'tis due to the Perfon of

the King ; and becaufe his natural Perfon can't be

divided, the Allegiance owing to him is infeparable

and indivifible, and therefore that there is an Union

of Allegiance of both Kingdoms ; and that a Man
can't be confider'd as a Liegeman or Subject,

which is all one to the King, as King of Scotland,

and not as King of England, and fo Vice Verfa.

I'll beg Leave to confider my Lord Coke's Foun-

dation, upon which this Refolution is built, and

fubmit it entirely to your Lordfhip whether that is

able to fupport it.

1 According to my Lord Coke himfelf in Calvin's

Cafe, Legiance is a true and faithful Obedience

of the Subject due to the Sovereign, for which the

Sovereign is obliged to protect his Subjects. Pro-

tecllo trahitSubjeclionem, Subjetlio Proteclionem.yCo.g.

I fuppofe it will not be pretended that this Obe-

dience due from the Subject to the Sovereign is an

abfolute blind Obedience to every arbitrary Com-
mand of the Sovereign ; but is only fuch an Obe-

dience as the Law of the Kingdom, or Principa-

lity, or Dominion, has refpectively prefcribed for the

Subject to pay to his Sovereign ; and the fame holds

as to the Sovereign's Part in Point of Protection.

If therefore this Obedience or Legiance (which is

the fame) is "altogether prefcribed and governed

by the Law of the Place where 'tis due, it muft ne-

ceffarily follow, that where the Laws are different,

the Legianc^or Rule of Obedience and Subjection

muft be diffq^it alfo, and confequently the Legi-

ance due to the King as King of England, and

the Legiance due to him as King of Scotland, (fince

the Laws of both Nations are diftinet) muft be fe-

parate anddiftinguifhable : Were it not fo, the fame

Act, if fo in one, muft in both Kingdoms be the

the Performance of the Subjects Legiance ; and the

fame Act, if fo in either, muft in both Kingdoms
be the Breach of it. But that that is otherwife, is

eafily to be proved •, as for Inftance, according to

my Lord Coke in Calvin's Cafe, 7 Co. 7, 6. The
King of England may command any Subject of

England to attend him in his Wars beyond Sea ;

but fuppofe by the Law of Scotland a Subject of

Scotland is not oblig'd to go with the King out of

the Kingdom, the King commands a Native of

Scotland to wait ori him out of Scotland beyond Sea,

and he refufes •, now by the Law of England he has

broke his Legiance to the King, and yet in Scot-

land he is as good a Liege Subject (notwithftand-

ing this Refufal) as any Subject the King has
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there. In this very Cafe of Mr. Lindfay, by his

Return into Scotland from France (if your Lord-
fhip takes the Word Dominions in the Act in as

large a Senfe as I fuppofe the Queen's Council would
have the Word Subjects took, that is, to all the

Places in Subjection to the King, tho' not depend-
ent on the Crown of England) he was become a
Traitor to the Queen as Queen of England, which
is the higheft Breach of Allegiance that can be ;

and yet at the fame Time (laying the Pardon out

, of the Cafe, and fuppofing there was no Law in

Scotland to prohibit his coming thither) he was a

very good Subject of the Queen's in Scotland, and
not guilty of any Breach of Allegiance due to her

there. Then certainly thefe two Allegiances are

not the fame, but diftinguifhable ; one owing to the

King as King of Scotland, the other owing to the

King as King of England ; and if the Allegiances

may be confidered Separately, fo may the Subject

(who owes thofe Allegiances, and by owing of

which he becomes a Subject) be feparately confi-

dered as fuch in refpect of them ; and confequent-

ly, that Mr. Lindfay being a Native of Scotland,

muft be regarded as a Subject of the King as

King of Scotland, and not a Subject of the King
as King of England, and fo not within the Words
of the Act, for the Reafons offered to your Lord-

fhip before.

The fecond Thing I begg'd your Lordfhip's

Leave to infift upon v/as, That taking it, that Mr t

Lindfay, tho' a Native of Scotland, fhould be com*
prehended within the Words, any of his Majefty's

Subjects, yet that this Act did not defign to ex-

tend to any Native of Scotland, and confequently

not to him. With great Submiffion to your Lord*

fhip, there are many Cafes in the Books where

Statutes have received a Conftruction contrary to

the Words, to comply with their Intent. The
Statute of Gloucefter, Cap. 1. enacts, that the Dif-

feifee fhall recover Damage, in a Writ of Entry,

founded upon the Diffeifin, againft him who is

found Tenant -, upon which Litt. Seel. 685. puts

this Cafe, That if the Diffeifor makes a Feoffment

of the Land to B. C. and D. and Livery of Seifin

is made to B. and C. ; but D. was abfent, and ne*

ver would agree to this Feoffment, nor take the

Profits •, B. and C. die, the Diffeifee brings a Writ

of Diffeifin in the Per againft D. who pleads this

Matter •, tho' he is a Tenant of the Freehold of

this Land, yet no Damages fhall be recovered

againft him. So in this Cafe, tho' the Words of

the Act in their utmoft Extent would comprize the

Prifoner at the Bar •, yet if the Parliament did not

defign they fhould, a Conftruction fhall be made ac-

cordingly.

That the Parliament did not intend to con-

cern themfelves with Scotland, or the Natives

thereof, appears, with Submiffion, by the Pream-

ble (which is, as my Lord Coke terms it, Co. Litt.

79. a Key to find out the meaning of the Law-

makers).

The Words of the Preamble are, That upon the

Conclufion of the Peace between his Majefty and

the French King, it v/as become neceffary for the

carrying on a Trade between England and France^

That the Subjects of each Kingdom fhould have,

&c. I fuppofe it will not be pretended that

Scotland can be comprehended under the Word, of

England -, nor Scotchman under the Word, the Sub-

jects of each Kingdom, that is, of England and

France. -—- For if a Scotchman fhould .be took

to
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to be a Subject of the King of England, yet I hum-
bly conceive he was never took to be a Subject of

the Kingdom of England ; the word Kingdom is

the fame as Realm, and is ufually applied to the

Land of England, and not to the Dominions depend-

ent on the Crown of England -, as on the 35 Hen.

8. C. 2. a Treafon committed in Ireland was ad-

judged to be a Treafon committed out of the Realm
of England, and triable as a foreign Treafon,

Orurke's Cafe, Aider. 262. PL 269. But if King-

dom or Realm mould be taken to have the fame

Signification as Dominion, that Cafe could not be

Law, becaufe Ireland was never held to be out of

the Dominion of the Crov/n of England ; fo that

with great ; Submimon to your Lordfhip, nothing.

in the Preamble affects the Prifoner at the Bar.

The .next"Thing to be confider'd, is, what the

Parliament meant by theWords, If any of His Ma-
jefty's Subjects, He. And I humbly hope your Lord-

Ihip will think it reafonable to let that Expreffion

be explained by the Word Subjects ufed in the Pre-

amble, and fo interpret them his Majefty's Subjects

of the Kingdom of England, which this Prifoner is

not ; and the rather, becaufe to conftrue them to

extend to Scotchmen, will be an Interpretation that

will make the Englifh Parliament make an Offence

a Treafon, which will not be in the Power of the

Engl'tfh Government to punifh, unlets by Accident

:

For if a Scotchman returning out of France into

Scotland, contrary to this Aft, fhould be a Traitor,

yet he could not be punifhed here, unlefs he acci-

dentally came lather afterwards, becaufe the Englifh

Government has no coercive Means to fetch him
from Scotland hither co be punifhed. But 'tis

otherwife in refpect of the Dominions depending on

the Crown of England, as Ireland, &c. for a Man
may be tranfmitted from England to Ireland, or

Vice Verfa, to be tried ; as Colonel Lundy was

2 Ventr. 314. bat England can't compel the Govern-

ment of Scotland to fend a Man hither from thence

to be tried. Then 1 humbly conceive that it can't

be imagined, that the Parliament defign'd to make
an Offence a Treafon, which can't be punifh'd but

by Accident here, fince 'tis below the Dignity of a

Government to have Offenders againft their Laws,

in Crimes of fo high a Nature, out of their Power
to punifh But of an Englijh Subjeft it would

be otherwife, tho' he was in Scotland, or any

foreign Prince's Dominion, becaufe they might pro-

ceed againft fuch a Perfon to Outlawry, and upon

Attainder confifcate his Eftate.

Another Thing I muft beg leave to offer to your

Lordfhip, as a Proof that this Parliament did not

intend in this Aft to include Scotland, or the Na-
tives of Scotland, is, that the Paragraph which

makes the taking of a Charter or Grant from the

late King James to be Treafon, is fo far from re-

lating to Scotland, or the Scotch, that it does not

make it penal for any Englijhnan to take a Grant of

Honour or Eftate in Scotland from the late King

James ; the Words of the Aft being, to be had or

enjoy'd in the Kingdom of England or Ireland: So

that the Parliament feemed induftrioufly not to con-

cern themfelves with any thing relating to Scotland ;

and yet doubtlefs they might have made it Trea-

fon for any Englifhman to have took fuch a Grant ;

and there had been as great Reafon fo to have done,

if they had thought fit to have meddled with any

thing relating to Scotland, fince the taking of fuch a

Grant in Scotland by an Englifhman from the late

King James, had been as great a Derogation to

Ann.
the Liegance owing to the King, as if it had been

of any thing in England ; the Acceptance of fuch a

Grant amounting to an Acknowledgment of ano-

ther Power befides the King' 3 — So that for thefe

Reafons I humbly infift upon it, that the Parlia-

ment did not intend to include any Scotchman with-

in this Aft.

But, my Lord, taking it that Mr. lindfay, tho'

a Native of Seotland, fhould be within both the

Words and Meaning of this Aft •, yet I muit fub-

mit it to your Lordfhip's judgment, whether this

Aft could bind him, he being beyond Sea, viz. in

France, at the Time when it was made. I do
agree, that if any of the Scots have Lands, csV. in

England, they fhall be liable to pay all Duties im-

pofed by Aft of Parliament on thofe Lands. I do

alfo agree, that every Scotchman refident here, is

bound by all the Laws of the Land •, and fo are all

Foreigners whatfoever (be they Danes or Swedes,

or of whatfoever other Nation they be) who live

here under the King's Protection : But as fcon as

they are gone out of the Kingdom, their Allegiance,

which was but local, ceafes, and they are no longer

obliged by the Laws of England. It muft be agreed,

that no Englifh Aft of Parliament can bind Scotland,

nor, as I humbly apprehend, the Scots, whilft out

of England ; if fo, then how could this Prifoner be

bound by this Aft, being a Scotchman, and out of

this Kingdom, at the Time when the Aft was

made ? With great Submiffion, his coming into

England alone could not fubjeft him to this Lav/ -,

for there feems to be a great Difference between this

Aft, and other general Afts or Laws of this Place :

For, as I laid before, if a Scotchman comes into

England, and inhabits here, he is liable to all the

Laws then in Force, and fhall be punifhed for the

Breach of any of them •, becaufe he was before pro-

tected by thofe Laws, and therefore muft be obe-

dient to them. But in this Cafe, the Subjection to

the Law, and the Offence, began at the famelnftant;

for before his Landing in England, this Law had no

Power over him, and the very Aft of Landing made
the Offence in this Indictment ; 'twill be therefore

fomething fevere to conftrue that Aft, which only

makes the Prifoner liable to the Law, to be a Breach

of it. As to this Matter, there will be no Diffe-

rence between a Scotchman or a Dane : Both, when

here, are bound by the Laws ; neither, when abfent.

Suppofe it fhould be enacted, That if a Dane mould

land in England without Licence from the King, he

fhould be a Traitor ; and a Dune notwithftanding

fuch Aft fhould come into England without fuch

Licence, would he be a Traitor ? With humble

Submiffion, Not. Such Aft might amount to a

Prohibition of his coming, and make him be ufed

as an Alien Enemy, 7 Co. 6 B. as PerkinWarbeck

was in Henry the Vllth's Time ; but could not make

him a Traitor, becaufe he owed no Allegiance to

the King, nor Subjeftion to the Law, at the Time
when the Aft was made. As to the Prifoner's hav-

ing been in England, and having refided here be-

fore ; that, I humbly think, will make no Difference,

becaufe his Subjeftion to the Englijh Law ceafed, as

foon as he ftept off from the Englijh Shore.

What I fhall beg Leave further to infift upon for

the Prifoner (fuppofing your Lordfhip fhould be of

Opinion againft him on the former Points) is,

That this Evidence don't maintain the Indictment.

The Indictment is for returning without Licence

from France into England: The Evidence is, That

he returned out of France into Scotland, and from

thence
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thence into England, The A ct of Parliament is,

That if any of His Majefty's Subjecls, &c. return in-

to this Kingdom of England, or other His Majefty's

Dominions : The Meaning of which, we for the

Prifoner humbly take to be, That the firft coming

of any fuch Perfon, as is within the Act, into any

of his Majefty's Dominions, fhall be the Treafon ;

and that the Act did not intend to make every feve-

ral Coming into every diftinct Dominion a new

Treafon ; as if fuch Perfon mould come out of

France firft into Scotland, then into Ireland, thence

into Jerfey, and fo into England, the Act, with

Submiflion, did not defign to make this Perfon lia-

ble to be indicted for four Treafons •, but that into

what Dominion he firft came, for that he was a

Traitor and punifhable : And that Conftruction fuf-

ciently prevents the Mifchief and Danger the Act

defign'd to arm againft. For if a Man fhould come

without Licence into any one Dominion, and is

look'd on as a dangerous Perfon, the taking away

his Life will prevent any future Mifchiefs from him :

If he has a Licence to come into one, 'tis to be be-

lieved, with a great deal of Reafon, he may be

trufted in any other of his Majefty's Dominions, or

elfe his Majefty would never have granted him a

Licence to return into any of his Dominions, where

he would be equally capable of putting in Execution

any dangerous Practices againft the Government. If

that fhould be the Meaning of the Act, then, with

Submiflion, this Indictment ought to have been for

coming into Scotland, which was the Place he firft

came into, for there was the Treafon, and not for

comma \x\to England. Befides, if the coming into

Scotland was the firft and only Treafon punifhable

by this Act, then we muft offer the general Pardon

of Scotland in the Prifoner's Excufe : Not, my
Lord, that I can pretend, that a Pardon in Scot-

land can pardon a Treafon in England ; but we
muft beg Leave to infift upon it, as amounting to

a Licence to return into Scotland. I do expect that

it will be objected, that the Licence which this Act
appoints, muft be under the Privy-Seal of England,

which this Scotch Pardon can't be pretended to be.

I confefs, my Lord, the Words are, without Li-

cence from his Majefty under his Privy-Seal. But

'tis not faid Privy-Seal of England. And tho' ge-

nerally fpeaking, when an Englijh Act mentions the

Great Seal or Privy- Seal, it muft be took to be the

Great- Seal or Privy- Seal of England ; yet in this

Englijh Act, if your Lordfhip will conftrue the

Words, His Majefty's Subjetls, not only to be bis

Subjects as King of England, but as King of Scot-

land, or any other Nation •, if your Lordfhip will

conftrue the Word, Dominions, to be not only the

Dominions dependent on the Crown of England,

but alfo all other Dominions of which his Majefty

was King, as Scotland ; by Parity, the Words,
Privy-Seal, ought to be extended to all the Privy

Seals the King has, as King of England, or King
of Scotland. And if fo, then fince the Queen has

in Her Proclamation, declared that Her Pardon

fhall be took as beneficially as if it had been under

•the Great-Seal •, but the Great-Seal includes the

Privy-Seal, and is of greater Efficacy : We humbly
hope, that it will be as beneficial to the Prifoner,

as if it had been under the Privy-Seal •, nay, rather

more, becaufe as to Scotland it pardons the Offence ;

for tho' the Pveturn is after the Pardon, yet it par-

dons the going into France, which is the Foundation

of the Crime, and without which the returning

into Scotland, or any of His Majefty's Dominions,

was no Offence. This is the Ule the Prifoner

would make of this Pardon. I can't prefs it as a

Pardon of an Englijh Clime ; tho' with great Sub-
miflion to your Lordfhip, it feems iomething
ftrange, that Mr. Lindfay, fhould by virtue of this

Pardon be a very good Subject of the Queen's in

Scotland, and have all the fame Liberties other

of his Countrymen have there, and yet that he

fhould be a Traitor againft the Qfteen here in Eng-
land; that he fhould be within the Queen's Pro-

tection there, and out of her Protection here ; and
yet at the fame Time that his Allegiance to her

can't be fevered, nor he confidered as a Subject to

Her, as Queen of Scotland, and not as Queen of

England.

But admitting the Pardon will not avail the Pri-

foner in any refpect, and that your Lordfhip fhould

be of Opinion that his coming to England is a

Treafon, notwithstanding he returned from France

into Scotland firft ; then I muft infift upon what
Mr. Williams has before mentioned, that this In-

dictment is ill, and that he ought to have been in-^

dieted in the County which he firft came into,

which was impoflible to be Middlefex ; and I muft
ground it on the general Rule, that all Crimes are

local, and inquirable by the Grand Jury of the

County where they are committed. Even in Bat-

teries, which are tranfitory in Actions ; yet, with

Submiflion, Indictments are local, and muft be en-

quired of by the Grand Jury of the County where
they are committed. My Lord, I fhall trefpafs no
longer upon your Lordfhip's Patience, only juft beg
leave to fay, that upon the whole Matter, for the

Prifoner at the Bar, I humbly infift upon it, That
he being a Native of Scotland, is not within the

Words of this Act : For if he fhould be within the

Words, yet he is not within the meaning of the Act.

But if both thofe Points are againft me, That, as

this Cafe is, he is not obliged by it. If I fhould

fail in all thefe, then I muft have recourfe to the

Conftruction of the Act, that it intended only to

make the firft Entry into any of the Queen's Domi-
nions Treafon, and confcquently that this Treafon

was upon his Return to Scotland, and ought

in the Indictment to have been laid as fuch : For

which Reafon I humbly conceive that the Indict-

ment is not only ill, but the Pardon will amount

to a Licence. But if your Lordfhip fhould be of

Opinion he is indictable for coming into England,

that then the Indictment ought to have been laid in

that County where he firft came into. If any of

which Points hold, with Submiflion, the Prifoner

can't be found guilty on this Indictment ; but your

Lordfhip will be pleafed to direct the Gentlemen

of the Jury to acquit him, which I humbly pray in

his Behalf.

Sir Thomas Powis. My Lord, I have obferved

thefe Gentlemen in the Method they have gone,

and will follow them in the fame Manner to give

them an Anfwer. What we have to fay, will be

nothing but with refpect to the Law, as it now
ftands upon the Act of Parliament : Whether the

Cafe deferves Mercy or no, is not the Queftion

here, that will be confider'd in another Place. Our
Part is to maintain the Law as it ftands, with re-

ference to this Indictment ; it muft be owned that

a great deal of that which has been faid might have

carried weight with it, if it had been pleaded in

Scotland, where the Proclamation was made *, but

to make ule of it here in England, as having any

Force in this Cafe, is not agreeable to Law or Rea-

fon-
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fon. Firft, no Man can fay, a Pardon, if it had

been under the Great Seal of Scotland, could pardon

a Crime committed here in England ; but it is not

fo, for it is hot under any Seal at all. But fuppof-

ing it were to be taken in the Extent they would
have it, yet it would not be a fufficient Pardon in

this Cafe. For thefe two Things muft be confider'd.

Firft, It is a Pardon only of Crimes committed in

that Kingdom. Secondly, It cannot be a Pardon

of a Crime committed fince that Pardon granted ;

for we muft mind the Date of that Pardon, and the

Crime he is tried for. The Scotch Pardon is dated

in March, 1
70*. that was March was Twelvemonth.

No Man can fay a Proclamation in that Kingdom
can pardon a Crime that was committed after-

wards. Now this Crime was commicted in De-
cember laft, for then it was he returned into Eng-

land ; therefore that Pardon can never extend to

this Cafe. So that thefe two Things if confidered,

will be fufficient to anfwer all that has been infilled

on, by way of Pardon. Firft, It is a Pardon of

another Kingdom for Offences committed againft

the Crown of Scotland ; whereas this Indictment

is for an Offence committed againft the Crown of

England. And fecondly, It was granted at a Time
precedent to the Time of this Offence committed :

But next, they fay the Pardon in Scotland will a-

mount to a Licence from the Queen to go into Scot-

land, and that then by Confequence he was free to

come into England ; with Submifllon, we think

they cannot make fuch an Inference, for the Queen's

Pardon cannot extend to fuch a double Purpofe.

Suppofe the Queen had exprefly pardoned his go-

ing into France and returning into Scotland, that

would not have amounted to a Licence to come
into England. So that we deny their Inference,

that the Pardon in Scotland amounts to a Licence

to come into England. But in the fecond Place, If

the Queen had exprefly given him a Licence to go
into Scotland (tho' I do not admit that to be the

Cafe) yet I deny that that would have been

a Licence to come into England. If the Queen
under the Privy Seal of Scotland, fhould have ad-

mitted him to come into Scotland, yet that would

not have been a Licence for him to come into

England ; for it would have been a fpecial Li-

cence to go to one Place, which can never be

reckoned, in fuch a Cafe as this is, a Licence to

go to another Place in another Kingdom. For

the King or Queen might perhaps think fit to

licenfe one to come into Scotland, and yet not

think it convenient to licenfe him to come fo

near their Royal Perfon, as he would be here in

England. So that there is no fuch Licence in

that Pardon, as is infifted on •, and if there had

been, yet it would not have had that Operation

to licenfe him to come to England. The next

Thing they fpeak moft fully to (and which is very

confiderable, if they make it out) is, that the

Words of this Act of Parliament, upon which

the Indictment is founded, or at leaft the Mean-

ing of them, cannot be extended to a Native of

Scotland. As for the Words of the Act we need

do no more than read them, to make it appear

to be otherwife. It is obferved by them very

truly, that Scotland is no part of the Kingdom
of England ; but they muft admit it is a part

of the Dominions of the Queen of England, tho'

not part of the Kingdom of England. They
would do little Service to the Subjects of Scot-

land, if they fhould endeavour to overthrow Cal-

vin's Cafe, which was fo folemnly determined
near an hundred Years ago, which enables
them of Scotland to come into England, and en-
joy the fame Privileges here, as the Subjects of
England do. Certainly, as they are let into all

thefe Benefits by the Refolution of that Cafe, fo
they are at the fame Time the Subjects of the
King or Queen of England. That the Words
therefore of the Act are againft them, nothing can
be plainer •, If any of His Majefty's Subjecls who
fince the eleventh of December, 1688. have «one
into France. This leaves -them no room for
Difpute •, it fays not, if any of the Subjects of
theKingdorn of England, but if any of His
Majefty's Subjects ; fo that whoever was a Sub-
ject of the late King is within the Act. The
Words are without any Reftriction whatever, If
any of his Majeftfs Subjecls ; and they will not
deny but that a Scotchman was a Subject of His
late Majefty. But then they fay, it the Words
fhould extend to it, the Meaning of the Ad can-
not. With Submiflion, we think the Cafe before
you is within the Words and Meaning of the
Act, and within the Mifchief which the Act
provides againft. For at the Time this Act was
made, it being taken notice of, that upon the
Peace concluded there would be a Door opened
for a Communication between England and France,
and that many Perfons who had reforted thither,

who had been actually in Arms there, and other
difaffected Perfons, might take Advantage, and be
encouraged from thence to form and carry on
treafonable Defigns and Practices againft his Ma-
jefty's Perfon and Government •, Therefore, to

obviate that Mifchief, this Act was made in fuch

general Words, That if any of His Majefty's Sub-
jects who had gone voluntarily into France,

fince the Time mentioned in the Act, without
Licence, let them be born where they would,
whether they were of the one Kingdom or the

other, the Mifchief of their returning without

Licence was equal. And by confequence, it was
the Meaning of the Act to exclude one as well as

the other ; for the Defign of the Act was -to pre-

vent the Danger that might arife by fuch Perfons

coming over. But as to this prefent Cafe, if

what the Witneffes have faid be true, it would be

very mifchievous indeed, if a Perfon that had been

refident here for near twenty Years, as the Prifoner

was, by his own Witneffes, and afterwards went
into France without a Licence, if he may be allow-

ed to return back again without a Licence, becaufe

not originally a Native of England. By the fame
Rule all thofe Perfons that have done the like

both of Scotland and Ireland would be at Liberty

to return alfo, becaufe not Natives of England

;

which was not furely the Meaning of the Act of

Parliament, nor ought the Conftruction of the

Words to be fo taken. It's true, we can't here by
an Act bind them in Scotland, but we are not now
putting in Execution this Act in Scotland, but

putting it in Execution here in England on a

Scotchman that had been long an Inhabitant here be-

fore. My Lord, the next Thing that was infift-

ed on, is, that if he be fuch a Subject as may
be conftrued within this Act, and if the Pardon

fhould not have the Effect they contend for, yec

they fay this Indictment is laid in the wrong

Place, it ought to have been laid in the Coun-

ty where he firft arrived. There need little to be

faid to this, becaufe the Profecution is made
where
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where the Party was apprehended. The Objec- ficial to the Subjects of Scotland than to the Subjects
tion they make, is that which would render it im- of England ; and it has been always allowed to be
practicable to profecute any for this Offence. For Law ever fince. But, my Lord, we are not to con-
how is it poffible to know where a Man firft fider this Gentleman in this Cafe as a Scotchman ab-
privately arrived ? That which is enough to charge folutely, but as a Scotchman here in England. How
him, is, that he was firft found in iuch a Place far an Act made in England would affect a Scotch'-

in England; for 'tis not iaid in the Act, that jnan that fhould return into Scotland, I need not
they fhall not return to this or that County, but meddle with. But the Queftion here is, Whedier
not to England. And then wherever he is found

in England, there the Indictment may be laid

againft him. And the Cafe of the Felony comes

home to this Poiut ; the Man that fteals Goods

in one County, may be indicted in any other Coun-

ty where he carries them. So he that reEurns into

England contrary to the Act, wherever he is ap-

prehended he carries the Crime with him. And
it does not appear, but that this is the firft Place

where he was found. They fay it is impofiible

to come from Scotland into Middle/ex, without firft

coming into fomc other County •, but it is agreed

that this is the Place where he was firft apprehend-

ed. Therefore, upon the whole Matter, the Fact

being confeffed, we inlift that he is within the

Words and the Meaning of the Act, and within

an Act of Parliament made in England, will not
bind every, Perfon that is refident here in England?
Now the Prifoner was refident here in England with
his Family, and went hence to France : And by the
Law, every Scotchman reficling in England, is an
Englijhman, and hath Right to enjoy the Privileges
of an Englijhman. This is the Refolution of Calvin's
Cafe. I will give but once Inftance of jthis. The
Aft of Navigation made 12 Car. II. requires,

in many Cafes of Goods imported, that the Matter,
and three fourth Parts of the Mariners, fhall be Eng-
lijlo. The Ad of 14 Car II. Chap 1 1. of Frauds,
declares, That any of her Majefty's Subjects of
England, Ireland, and the Plantations, fhall' be ac-

counted Englijh, and no others.

Now the Natives of Scotland inhabiting in En?-
the mifchievous Confequences which are intended to land or Ireland, have always been allowed to be
be prevented by it.

Mr. Att. Gen. My Lord, I would not fpeak

any thing to aggravate Matters againft the Prifoner;

but there have been fome things faid by his Council,

which I think fit to be taken notice of, They
have given him a Character for his Faithfulnefs to

the Queen, and called fome Witneffes to it : And
Mr. Williams was pleafed to fay, his owning the

Facts charged againft him in the Indictment

(whereby he faved the Court and the Queen's

Council a great deal of Trouble) was an Argument
of his Sincerity. 1 only fay, I believe he had a

better Opportunity by other Methods to have fhewn

it. My Lord, Every one knows from whence he

came (viz. from France) and how long he ftay'd

there, and in whofe Service. And it would have tion of the Perfon that falls under the Difability of

been a better Argument of his Sincerity, if he had the Act: [A Man under thefe Circumftances.] But

given an Account of his Knowledge of what pafs'd his returning from France into England (being a Per-

in France while he was there ; and probably would fon defcrib'd by the Act) is the Offence.

have been of more Advantage to him, than faving My Lord, his returning is the Offence : Net his

the Trouble of proving what (he knew) we were returning to Scotland, but returning to England, or

ready and able to prove. any other her Majefty's Dominions, bound by the

EngliJJj or Irifo within the Aft of Frauds ; and have
enjoy'd the Privilege ever fince of being Mailers of
Ships : And the fame hath been allowed them on
all Trials in the Court of Exchequer, that is, ac-

cording to Calvin's Cafe , That to all Intents and
Purpofes, a Scotchman being in England, enjoys
the Privileges of an Englijhman, he is a Subject of
the Crown of England.

But give me Leave, my Lord, to confider how
the Prifoner comes to be affected by this Act : Not
as being her Majefty's Subject, living in Scotland ;

but he is bound by this Act, as he is a Subject re-

fiding here in England. For as to what they fay,

that his Offence is going into France ; that is not

the Matter he is charged with : That is the Defcrip-

What has been faid as to the Act in general, is

fomething furprizing to me •, to hear any Englifhman

Acts of Parliament made in England. The Act is,

If any of his Majefty's Subjects return : And every

complain of the Hardfhip of this Law, on which Scotchman that refides here, is a Subject of the Queen.

the Prifoner is indicted, which was made for the

Prefervation of the King's Perfon and the Govern-

ment, and by the Wifdom of the Nation thought

neceffary. But as to the Matters of Law the Pri-

foner's Council have infilled on, they are reducible

to two Heads.

Firft, That the Queen's Proclamation in Scotland,

pardoning Her Subjects of Scotland of all Treafons,

&c. amounts to a Licence to return to Scotland, by
pardoning the Offence in going to France ; and
every Subject of Scotland may lawfully come thence

into England.

Secondly, That the Prifoner ought to have been

indicted in the firft County, into which he firft re-

turned ; which is impoffible to be Middle/ex.

As to the firft Matter, it has been faid, That a

Native of Scotland is not bound, nor can be punifh'd

by a Law made in England. And the Council,

trio' they have not denied the Authority of Cal-

vin's Cafe, yet they do feem to diflike the Refolu-

tion of it. Now he is (according to Calvin's Cafe

a Subject of England. That Cafe was more bene-

Vol. V.

Every Law that is made in England, will bind eve-

ry Scotchman that refides here ; and this will bind

him from returning into England without Licence •,

which is all that is in this Cafe.

It hath been objected, The Act cannot bind the

Scots here, becaufe they have no Reprefentative in

Parliament. But that is not fo : They may be

Freemen of Corporations, and are capable of being

Freeholders ; and as fuch, may be reprefented in

Parliament. The Penning of the Act fhews, the

Parliament intended to include .all Subjects, that

might in the utmoft Latitude be called Subjects.

The Words are [If any of his Majefty's Subjects,

that have gone into France, fhall return into Eng-

land}. So that the Act fays, They that were his

Majefty's Subjects, and went into France, and did

return, fhall be guilty. Therefore, what hath been

faid of the Laws of England binding Scotland, is

quite out of this Cafe.

The Council for the Prifoner have argued, That
the Proclamation of Indemnity in Scotland, is a

Licence to return into Scotland. I would fain know
X x x where
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where they find that. If there were a Pardon un-

der the Great Seal of England for all Offences com-
mitted, I would be glad to know whether that

would be accounted a Licence to return into Scot-

land ? No, certainly. They have faid, That the

Matter that hinder'd the returning to Scotland, was

the Offence of going to France without a Licence ;

which Offence is remitted by the Pardon. That is

plainly a Miftake : For the Ad had not Regard to

any Offence of going to France ; referring to the

nth of December, 1688, when, and long after, it

was not any Offence to go thither without a Li-

cence: Every Man, till the War wasdeclar'd, might

have gone thither without Licence. And yet by

this Ad, thofe that went between that Time and

the War declared, as well as thofe that went during

the War, are prohibited to return without Licence.

So that the Pardon which they rely on, cannot avail

the Prifoner : For the Act did not regard Crimes

committed-, but, as the Preamble is, it was made

to prevent an Inconvenience which might follow by

difaffeded Perfons returning ; who might form and

carry on traiterous Confpiracies, againft the late

King and the Government. And the Parliament

look'd on Perfons to be difaffeded, that left their

Country, and went and ftay'd in France after the late

King went thither •, and therefore judg'd it not rea-

fonable to have fuch trufted here, without the Go-

vernment mould licenfe their Return.

The Perfons mentioned in the Act are character-

ized : So that as to the Matter of the Pardon ( if it

were an Englijh Pardon) it would not bring them

from under the Ad. Befides, any Licence or

Pardon in Scotland, cannot indemnify them from an

Ad made in England. The Law and the Seals

of each Kingdom are diftind : And an exprefs

Licence under the Seal of Scotland to return to

England, nay an Ad of Parliament for that Pur-

pose there, would not avail : For no Ad of Scot-

land can take off a Difability laid on by any Ad
made in England. For this Ad is a banifhing them

from England, unlefs the Queen gives a Licence

to return.

My Lord, It is an extraordinary Thing which

they argue from the Preamble of the Ad, that

mentions the carrying or* the Trade between Eng-

land and France ; and Scotland being not named,

the Ad mall not extend to the Scotchmen. I do

not fee what can be gather'd from that The
Scotchmen refiding here, are confidered as Englijk :

and being here, are bound by the Englijh Laws ;

elfe the Scots would be in a better Condition here

than the Englijh. But, my Lord, that which we
infift on, is, That the Scots refiding here, are to all

Intents Englijhmen ; That they are fubjed to the

Laws of England, and bound by them. The going

firft to Scotland will not avail the Prifoner : For the

Offence is, returning to the Place from whence he

went, that is, England. Whether his returning to

Scotland be an Offence within this Ad or not, is

not material ; nor whether an Ad of Parliament

made in England, can banifh a Scotchman from

Scotland: But it is, That an Ad of Parliament in

England may prohibit any Scotchman, or any other

Perfon, from returning out of France into England.

My Lord, The next Matter, which they mighti-

ly infift on, is, as to the Place of Trial : But if

that Objedion fhould prevail, it would make the

Ad ridiculous and ufelefs. For then it would lie

on the Queen's Council to prove, Where a Perfon

(who privately return'd, and got into the King-

dom) firft landed. But the Ad fays ( If they

3 Ann;
fhall return into England). And wherever he is

found, thither he is returned. There was an ex-

traordinary thing faid indeed: That if we can make
it Treafon wherever he is found, then he may be
tried in every County he comes into ; although he
be pardoned, or tried, for returning into one Coun-
ty. Certainly that will not be fo. For the return-

ing is but one Treafon : And tho' he may go into

feveral Places, yet when he is tried in one Place,

and convided, and pardon'd for that, it difcharges

him wholly. For the returning is but one intire

Offence, tho' having been in many Places : The
Queen may proceed againft him in any one of them.

It is like the common Cafe of an Efcape. An E-
fcape is an Efcape in every County, wherever the

Party goes afterwards : And the Party efcaped, or

the Sheriff may be proceeded againft in any County
whither the Party efcaped goes, as well as in that

whither he firft efcaped. And without this be fo,

the Ad can never be put in Execution.

My Lord, I think this is the Subftance of what
they have faid ; that an. Ad made in England^ will

not bind a Native of Scotland. We think an Ad
made in England, will bind fuch a one refiding in

England. Now the Prifoner was raiding in England
for twenty Years ; and he is both within the direct

Words, and within the Intent and Meaning of the

Ad. There are a great many of them that are in

France : And I believe the Parliament never intend-

ed to leave the Scots free to return into England,

any more than the Englijh.

Mr. Lindfay. My Lord, I defire to know, whe-
ther the Queen's Licence does not fet us free, as

well in England as in Scotland? And whether one

that has a Licence to come into Scotland, may not

come into England too ?

Mr. Att. Gen. One may be brought to a Trial

here, tho' he had a Licence in Scotland.

Mr. Lindfay. My Lord, Her Majefty's Pardon

extends further than a Licence : It reftores to all the

Privileges I had before.

L. C. J. Holt. If I take you right, you mean
This Pardon in Scotland fecured to you all the Ad-
vantages you had at the Time of your Birth, or at

any Time before your Departure out of England

;

fo that you are not to be impeach'd, or convided
of any Crime you have committed againft the

Laws of Scotland ; but you are thereby upon the

fame Foot, and have the fame Rights and Privi-

leges as any other Scotchman hath, that hath never

offended : And every innocent Scotchman hath a

Right and Liberty to come into England when he

will. Which is very true, that the Pardon difcharges

all Difabilities and Incapacities, that you have in-

curr'd by any Offence committed againft the Laws
of Scotland, but not any committed againft the

Laws of England. That is, fuppofing the Pardon

had been fubfequent to your Return into Scotland,

and that your Return hither had been High-Trea-

fon by this Ad.
Mr. Lindfay. My Lord, I think this Pardon re-

inftates me in all the Privileges I enjoy'd before.

L. C. J. Holt. I tell you no: It only reftores you

to the Privileges that you had as a Scotchman ; and

which you would have loft, if convided of thofe

Offences by the Law of Scotland ; but exempts you

not from any Punifhment, to which you were then

obnoxious by the Law of England.

Mr. Att. Gen. My Lord, I would fay but this

only; That fpeaking of the Pardon, as a Pardon,

it cannot pardon a Crime before it is committed. If

the Pardon granted in Scotland, would pardon a

Crime
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Crime committed in England ; yet it would not

pardon a Crime committed afterwards.

L. C. J. Holt. But obferve what he fays. Says

he, I am by this Pardon made a Free Scotchman :

(And it is to be admitted, that the Pardon of Scot-

land has that Effect). And if, fays he, this Pardon

has made me as Free a Scotchman as I was before •,

Ergo, I may come into England, as well as any

other Scotchman that was under no Difability.

Mr. Att. Gen. My Lord, he is bound by the

Laws of England, as he refided here : It has been

the conftant Practice. He does not pretend that he

had King William's, or the prefent Queen's Licence

to come into England ; only that he had the Queen's

Licence to come into Scotland.

L. C. J. Holt. You hear what he fays.

Mr. Soil. Gen. My Lord, the feveral Facts al-

ledged in the Indictment, are admitted to be true ;

except that the Prifoner was a Subject to his Jate

Majefty ; and, that his Return into England fince

the 14th of January, 1697, was without Licence.

'Tis objected, he was not a Subject of his late

Majefty within the Meaning of the Act, becaufe he

was a Scotchman.

Whoever is born under the Legiance of the King
of England, is a Subject of the King ; and 'tis ad-

mitted Mr. Lindfay was fo born.

It has been likewife objected, His Return was

not without Licence.

'Tis not pretended he had fuch a Licence as the

Act of Parliament fpecifies, and thelndictment men-

tions •, a Licence under the Privy Seal, to return

into England.

But 'tis infifted on, That the General Pardon in

Scotland does, by Construction of Law, amount to

fuch a Licence.

It can't furely, with any Colour of Reafon, be

urg'd, That fuch a Pardon fhould be conftrued any

farther than a Licence to return into Scotland ; and

fuch a Licence would not excufe the Prifoner.

My Lord, this Pardon in Scotland can have no

Relation to the Offence in Queftion. A Pardon in

that Kingdom can't extend to any Crime, which by

the Laws of Scotland can't be there punifh'd. But

had that Pardon, which pafs'd in Scotland, been un-

der the Great Seal of England, it could have been of

ho Service to the Prifoner. As a Pardon it could

not ; becaufe 'tis precedent to the Offence, and it

ean't by any Implication amount to a Licence.

The Reafon offer'd, why it fhould be fo con-

ftrued, is, That the Offence, whereof the Prifoner

ftands indicted, is of a complicated Nature : That
it confifts of two Parts ; going out of England into

France ; and, returning out of France into England.

That the firft Part of this Offence (his going to

France) being pardoned, he can't be profecuted for

his Return.

The Supposition whereupon this Argument is

founded, is a Miftake : For after thei jth of Decem-

ber, 1688, any Man might (before the War was
proclaim'd) have, without any Offence, gone into

France : And therefore, his going thither after the

nth of December, 1688, is no Part of the Crime ;

but a Defcription of the Perfon, whofe Return with-

out Licence was enacted to be High-Treafon.

Mr. Conyers. My Lord, the Prifoner infifts on

the Benefit of Her Majefty's Proclamation of Pardon
in Scotland ; which (as has been already taken no-

tice of) bears Date in March, 170^, and cannot ex-

tend to pardon a Treafon fince that Time. The
Treafon for which he ftands charged, was not till

December laft •, then he. came into England without

5 23
Licence of the Queen: He voluntarily went into

France without Licence, fince the nth of Decem-
ber, 1688. He came back into England without Li-

cence, in December laft ; and for that he ftands

charged with Treafon, by Virtue of the Act of Par-

liament in the ninth Year of the late King. But

the Inference he makes from this Pardon, by the

Queen's Proclamation in Scotland, is, That he is

thereby reftored to all the Privileges of a Scotch Sub-

ject, and confequently may freely come into the

Kingdom of England, as any other of her Majefty's

native Subjects of that Kingdom may do. Now the

Pardon in Scotland can only extend to exempt him
from Punifhment for any Crimes committed in that

Kingdom •, and he can have no Benefit of it for a

Crime committed againft the Laws and Statutes of

England, which is a diftinct Kingdom, and govern'd

by diftinct Laws. And fuch Inference as he makes
from this Pardon, is both againft the very Words
and Meaning of the Act of Parliament, upon which

he ftands indicted. The Words are very exprefs

and plain : Any of Her Majefty's Subjects, who have

at any Time fince the nth of December, 1688,

voluntarily gone into France without Licence (as

the Prifoner confeffes he did) and after the \\th

Day of January, 1697, fhall return into England,

or any other Her Majefty's Dominion*, without Li-

cence J}]all be judged guilty of High-Treafon.

He was refiding in England after the nth of

December, 1688. He went from England into

France ; and is returned into England without Li-

cence, fince the 14th of January, 1697, and fo is

within the exprefs Words of this Act. And the In-

tent of the Aft will appear by the Preamble. The
Mifchiefs and Inconveniences apprehended at the

making of this Act, were, That the Freedom of

going and coming out of England into France, and

from France to England, by the refpetlive Sub-

jecls of each Kingdom after the Peace, might be an

Encouragement to fuch of the King's Subjects, who had

been engaged in traiterous Defigns and Confpiracies

againft his Majefty, and who might be encouraged to

form and carry on treafonable Defigns and Pratlices

againft the King and the Government, to come out of

France into England. The Perfons from whom thole

Dangers were apprehended, were fuch Perfons as

are defcribed in this Act ; and therefore, for the

Safety and Prefervation of His Majefty's Perfon and

Government, the Intent of this Law was to prohibit

their returning into England, without fuch Licence

from His Majefty under His Privy-Seal.

L. C. J. Holt. Have you any more to fay ? Or

have you any thing to reply ?

Mr. Williams. My Lord, we would fave your

Lordfhip's Time as much as might be ; but we

humbly infift, that our Objections are not anfwer'd :

And it being upon a new Law, and in Cafe of

Life, we pray that the Matter may be found Spe-

cially.

L. C. J. Holt. If we fee any Reafon to doubt k,

h fhall be found Specially. But what you have faid,

overthrows Calvin's Cafe ; for you urge, That you

are a Subject of Scotland, and fo not within this

Act of Parliament. But you ought to confider,

That as you are a Subject of Scotland, fo alfo you

are a Subject of the Crown of England by being a

Native of Scotland fince the Acceffion of Scotland

to England, which is by the Law of England. And
if the Cafe had been, that you had only departed

from Scotland into France, and from thence re-

turned into Scotland, and ftay'd there without ever

coming intoEnglaud, the Cafe would have been much

X x x 2 different

:
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different : For it may be, the Law of England can-

not oblige a Scotchmam, for any Act by him done

in his own Country (though there is no Occafion to

give any Opinion of that) ; but an Act of Parlia-

ment in England, may fubjeft any Scotchman to any

Penalty, for any Aft that he fhould do in England.

Suppofe a Scotchman going out of Scotland into

France, fince the 1 1 th of December, 1688, that mail

return into England fince the 14th of January, 1 697,
he feems to be within the Words and Meaning of

the Aft. But there is no need of determining that

Point now : The Prifoner being a Scotchman born,

and having been mEngland for a long Time, and de-

parting from England into France within that Time,
and returning into England afterward, is to all the

Purpofes within the Letter and Defign of the Aft :

For being a Refident in England at that Time, you

are to all Purpofes a Subjeft of the Crown of Eng-

land, as much as any Native of England ; and your

departing into France, and remaining there for fo

long Time, and returning without Licence, is the

fame Danger that the Aft of Parliament intended

to prevent.

Mr. Williams. My Lord, I would not prefume

to fay any thing in Derogation of Calvin's Cafe :

But I fay, that tho' a Scotchman may be as a Natu-

ral-born Subjeft of England, yet he may not be

within the Meaning of this fo penal a Law.
L. C. J. Holt. Certainly within the Meaning, if

within the Words and Reafon. But there is another

Point that you, his Council, have urged in his Be-

half; which is, That this Pardon is a Licence to him
to return into Scotland. Which in Truth is not ;

for it is to another Purpofe, viz. To pardon and

difcharge all Treafons and Crimes committed in

Scotland ; but not give a Licence to return into that

Realm : But fuppofe it to be a Licence to go into

Scotland, that will not be a Licence to return into

England. The Treafon is, to return into the

Realm of England, or any other HisMajefty's Do-
minions. Another Matter that you have infilled

upon, is, That fuppofing this to be a good Pardon

under the Great Seal of Scotland, it hath pardon'd

the Offence of going into France. The Return into

England can't be High-Treafon ; becaufe the Trea-

fon confifts of two Fafts, fay you, which are, The
departing into France, and, The returning into the

Queen's Dominions. Like unto the Cafe, when one

gives another a mortal Wound, of which he lan-

guifhes, and before he dies, the Stroke is pardon'd

;

and then the Party dies : Afterwards it will not be

Murder •, becaufe that Aft, which fhould make it

fo, is difcharged by the Pardon. To this a plain An-
fwer has been before given by the Queen's Council •,

That going into France fince the nth of Decem-

ber, 1688, is no Offence originally •, but only the

Return of fuch Perfon is made High-Treafon, and

from that Return doth the High-Treafon com-

mence. Therefore fuch a Pardon, under the Great

Seal of England, could not have difcharged him

from being guilty of High-Treafon, if he had re-

turned afterwards.

But, fays he for himfelf (as I apprehend him)

That this Pardon hath made him a Free Scotchman,

to all Purpofes, as if he had never offended. And
tho' the Pardon can't have any Operation to dif-

charge him of any Crime committed againft the

Law ofEngland ; yet it hath this Effeft, by putting

him in the lame State of other Scotchmen, to ena-

ble him to come into England. It is true, this Par-

don puts him in the fame Condition, in which other

Scotchmen are by the Law of Scotland ; but it puts

him not in the fame Condition that other Scotchmen

are by the Law of E?igland. By the Law of Eng-
land, Scotchmen may at any Time come into Eng-
land : But the Law prohibits thofe who are Subjefts',

and went into France without Licence, to return

into England.

They who were born mScotland, may inheritLands

in England : But if an Alien to England and Scot-

land be naturaliz'd by Aft of Parliament in Scot-

land; though he is to all Purpofes a Natural-born

Subjeft of Scotland by the Law of that Realm •, yet

not therefore Inheritable to Lands in England, be-

caufe he is not a Natural- born Subjeft by the Law
of England.

There is another Queftion hath been ftirr'd •,

which is, That he mould have been indicted in the

firft Englijh County into which he came : For it

appears, upon the Evidence, that he came from
Scotland. Now Middle/ex can't be the firft County •,

but it muft be Northumberland: For upon his

coming there, the Treafon is complete ; and his

proceeding further into other Counties, can't make
it more Treafons than it was before. As to the Cafe

of Felony, ftealing Goods in one County, and carry-

ing them into another ; it is Felony in every County
they are carried into. A Prifoner efcapes from a Goal
in one County, and then goes into feveral Counties ;

it is an Efcape in every County into which he comes j

which is a Cafe very oppofite to this in Queftion.

Suppofe a Man committed for Felony has efcaped

out of Newgate into Northumberland ; may he not

be indicted in Northumberland? He came volunta-

rily into this County of Middle/ex ; and certainly

may be indicted, and tried here. Indeed, if he had

been taken in one County, and carried into another

County, that would be another Cafe ; becaufe he

came there by Coerfion.

Mr. Will\am$. Now, my Lord, in this Cafe, the

Prifoner comes into this County of Middle/ex to

furrender himfelf ; and coming into Middle/ex with

an Intention to furrender himfelf, when a Warrant
is out againft him, will not be Treafon in Middle-

fex, tho' his firft coming into England were admitted

to be Treafon.

L. C. J. Holt. That does not appear : He fays

otherwife himfelf. He fays, he heard there was a

Warrant out againft him ; and then he furrender'd

himfelf.

L. C. J. Trevor. I do not think, if he had

come into this County to furrender himfelf, it would

have aker'd the Cafe. If he had furrender'd him-

felf in the firft County he came into, he would have

been within the Law.
Mr. Williams. My Lord, withhumbleSubmiffion,

if he comes into England, he, by that, commits

Treafon. But if, after his coming into England, and

before he comes into Middle/ex, he hears that in.

Middle/ex there is a Warrant out againft him

;

and, purely to furrender himfelf upon this War-
rant, he comes into Middle/ex, and furrenders him-

felf in Middle/ex ; with humble Submiffion, this

Aft of Surrendering himfelf,which the Prifoner does

in Obedience, and in Juftice to the Procefs of Law,
won't amount to make him guilty of High-Treafon

in Middle/ex.

L. C. J. Holt. This is not the Cafe. However,

we are all of Opinion, that alters not the Cafe

:

(For I have confulted my Lord and Brothers). Have
you any more to fay for the Prifoner ? Or has he

any thing more to fay for himfelf?

Mr. Lindfay. My Lord, I have told you what

was the Motive that brought me into England;

That
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That I was to come to my Wife and Children, be-

lieving that I might have done it without Trefpaf-

fing againft the Law, becaufe I faw others did, fo

before me. Now if it be taken as a Fault in rne,

and not in others ; that will be very hard, my Lord.

If I have offended, it is out of Ignorance.

L. C. J. Holt. Ignorance of the Law is no Ex-

cufe : But. that may fall under another Confidera-

tion, which doth not belong to us. Have you any

more to fay ?

Mr. Lindfay. If I have by my Ignorance offend-

ed in this Point, and if you think my Indemnity

in Scotland will not avail me, I humbly beg your

Lordfliip will intercede for me to Her Majefty.

L. C J. Holt. Gentlemen of the Jury, this Pri-

foner, David Lindfay, is indicted for High-Trea-

fon upon the Statute that was made in the Ninth of

King William. The Offence fet forth in the Indict-

ment is to this Effect, That he being a Subject

of the late King, did, fince the 1 1 th of December,

1688, go out of this Realm into France, and that

he has returned into England, without Licence under

the Privy-Seal, fince the 14th of January, 1697;
which returning, by that Act is made High-Trea-

fon. This Act was made upon the concluding

the Peace of Re/wick, becaufe then (as the Act re-

cites in the Preamble) the Seas would be open for

Commerce between England and France, and that

would give an Opportunity to thofe Perfons to re-

turn to. England, whom the Wifdom of the Nation

thought dangerous to the Government, that is, thofe

that ' had been in the Service of the French King,

and pthers, that by departing the Realm fince the

nth of December, 1688. Therefore, to prevent

all Danger to the King and his Government, this

Act was made, to make fuch a Return to England

by fuch Perfons to be fo penal as to amount to

High-Treafon.

Now, the Queftion is, whether this Prifoner be

guilty. It does appear that he is a Native of

Scotland, and alfo that he was here in England for

many Years (I think one of his own WitnefTes fays

about twenty) and did depart fince the nth of

Dcecember, 1688, and he returned into Scotland

fince March was Twelve-month, and came into

England afterwards about December laft, which is

alfo admitted. So that it appears he is in the

Words of the Act, and had no Licence under the

Privy-Seal.

But that which he infills upon by his Council,

is, that he was a Scotchman by Birth, and had an

Invitation to return into Scotland, and had the

Queen's Pardon, whereby he was pardon'd all man-
ner of Offences. It's true, he admits he was at St.

Germains, but returned into Scotland in order to

take the Benefit of that Pardon. He was at firft

lecured by the Government there, but he had the

Benefit of the Pardon allow'd him, and was dis-

charged. And then he fays, he did defire to come
into England, and would not continue longer in

France, becaufe he would not be a Papift. That
when he was in Scotland, he defired to come into

England too, which he thought he might upon the

Account of his Pardon in Scotland ; and he ad-

yifed with Council, whether he might fafely come
into England, and they told him he might, as he

fays.

The Queftion is, whether any of thefe Things
will be to his Advantage. Firft, It is a Law of

England, that he is indicted upon ; no Pardon un-

der the Great Sea] of Scotland can difcharge any

Crime committed againft the Law of England,

neither can a Pardon under the Great Seal of Eng-
land difcharge any Crime againft the Law of Scot-

tdnd. But fuppofe he had had a Pardon under the

Great Seal of England before his Return •, that

would not have pardon'd him in this Cafe: For
his Offence is not in going into France, and coming
into England in Time of Peace •, but that having

fo gone, he returns without Licence, that is the

Fact that is made fo penal. Now a Pardon given

before a Man commits any Offence, is ineffectual

;

the Queen cannot pardon a Crime before it is com-
mitted.

But, fays he, I am by this Pardon made to

all Purpofes a free Scotchman, I am reftored to

all my Capacities that I had loft •, therefore, if

I have all the Capacities that I had as a Scotch-

man before, I may come into England. Now
that is a Miftake. It's true, he is reftored to

all the Capacities of a Scotchman, which is to

be had by the Laws of Scotland •, but a Pardon
in Scotland cannot give him thofe Privileges he

had by the Law of England, and therefore can-

not difcharge him from an Offence committed

againft the Law of England. Nay, if he had

been in Scotland, having efcaped after he had
been here, that would not have been effectual

to difcharge him from his Offence againft the

Law of England. Gentlemen, the Matter is be-

fore you, he is a Subject of the Queen of Eng-
land, he has departed from England fince the nth
of December, 1688, and has returned hither with-

out Licence under the Privy-Seal. And if you do
believe all this,, then you are to find him guilty ;

but if you do not believe it, you are to acquit

him.

Then the Jury withdrew, and in about half an Hour
returned into Court.

CI. of Arr. Gentlemen, are you agreed of your

Verdict ?

Jury. Yes 4

CI. of Arr. Who fiiall fpeak for you?

Jury. Our Foreman.

CI. of Arr. David Lindfay, hold up thy Hand
{which he did). How fay you ? Is he guilty of the

High-Treafon, whereof he ftands indicted, or not

guilty ?

Foreman. Guilty.

CI. of Arr. What Goods or Chattels had he at

the Time of this High-Treafon committed ?

Foreman. None that we know of.

Then the Court adjourned till Five of the Clock.

About Five of the Clock the Court met, and the Pri-

foner being brought, the Court proceeded.

Mr. Att. Gen. My Lord, Mr. Lindfay the Pri-

foner hath been covicted of High-Treafon, and I

pray the Judgment of the Court.

CI. of Arr. David Lindfay, thou has been ar-

raigned for High Treafon, and thereof convicted,

what haft thou to fay why Judgment fhould not

pafs againft thee ?

Mr. Lindfay. My Lord, I refer myfelf to the

Queen's Mercy.

L. C. J. Holt. Have you any thing to plead for

yourfelf, or by your Council ?

Mr. Williams. My Lord I did defign to have

infilled upon a Point in relation to this Statute.,

upon
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upon which the Indictment againft the Prifoner is

grounded ; but understanding it has been already

under the Confideration of your Lordfhip, and

the reft of my Lords the Judges, and that it has

received your Lordfhip' s Determination, I (hall

chufe to wave it-, but this, with Submiffion, I do

infift upon ; That it is not fhewn in this Indictment

that the Prifoner was a Subject of King William at

the Time of his going into France, or at the mak-
ing this Act. Nov/, as I humbly conceive, the very

Words of the Act require, that the Party fhould be

a Subject at that Time. The Words are thus, If

any of His Majefty's Subjects, who have after the

11 tli of December gone' into, France, if they return

without Licence, they fhall be guilty of High-
Treafon. Now by the Words of the Act, it feems

requifite that he fhould be a Subject at the Time of

his going into France', or at leaft at the Time of

the making of the Act. So that, with Submiffion,

the Indictment does not agree with the Act of Par-

liament, unlefs it be fhewn that the Prifoner was a

Subject at the Time of his going to France ; and

no Indictment in any Cafe, much lefs an Indict-

ment for High-Treafon fhall be aided by Intend-

ment. And m this Cafe, my Lord, there is

the lefs Room for an Intendment, that the Prifoner

was then a Subject, ' becaufe it is not fhewn that

the Prifoner was a natural born Subject, or that his

Treafon was contra naturalis allegiantice debititm.

And it not being fhewn that he was a natural Sub-

ject, it muft be fuppofed he became a Subject by

Naturalization, or by Denization, which might be

fince his going into France. My Lord, I muft

own, 'tis faid in the Indictment that he was a Sub-

ject of King William, but 'tis not faid when he was
a Subject ; fo that it may be as well fuppofed he

became fo after he went into France, as before ; and

the rather in regard he is not fhewn to be a natural-

born Subject. And we take it, that by the Pen-

ning of this Law, which fays, If any of his Ma-
jefty's Subj'eels, who have gone into France, &c.
it muft be meant of a Subject at that Time, or at

the Time of his going into France ; and it not be-

ing fhewn that he was a Subject at that Time,
we humbly take, it that the Indictment is infuffi-

cient.

Mr. Raymond. My- Lord, we fay, with great

Submiffion, that this Indictment is not good, be-

caufe it does not fhew that Mr. Lindfay was a Sub-

ject of the late King at the time of the making the

Act, or any time before. If this Perfon had be-

come a Subject of the King after the making of

the Act, as he might by Derivation, and had re-

turned into England, having been in France in the

Time mentioned in the Act, he would not be with-

ift the Act. Therefore it was neceffary to fhew at

what Time he was a Subject. It is-not laid in the

Indictment, that he was a natural-born Subject,

nor do I pretend that it is neceffary in an Indict-

ment for Treafon, becaufe one that owes Local Al-

legiance may be guilty of Treafon. But they ought

to have averr'd either that he was a natural-born

Subject, and that he fhall be intended fo always •,

or elfe, that he was a Subject at the Time of the

making, of the Act, otherwife we won't be- within

the Act ; becaufe the Words of the Act feem to tie

it up to Subjects at the Time of the making the

Act, by the Words which follow, viz. Who have

gone into France, &c.
Sir T. Powis. I have look'd both into the In-

dictment and the Act. One Part of the Objec-

tion is, that he is not a natural Subject. That is

not to be infilled on, for there is no fuch thing in

the Act ; for the Act fays, If any of his Mafeftfs
Subjects ; and there is no need of laying -any more
in the Indictment than the Act requires; and it was
not intended to be confined to fuch. The other
Part of the Objection is, That it is not alledged that
the Prifoner at the Bar was the Subject of King
William at the time when the Act was made. Now
there is no need of alledging thefe Words in the
Indictment , for the Act runs thus, Therefore be if

enabled, that if any of his Majefty's Subjeels, who
have at any Time, fince the nth of December, i688„

'

voluntarily gone into France, without Licence from
His Majefty King William, or from Queen Mary,
fhall return : And the Indictment does lay it, that

this Prifoner was a Subject of the late King Wil-
liam, and that he is now a Subject to the prefent
Queen; and that he, after the nth of December,
1688, did go into France. Now fure here is al-

ledged in this Indictment that the Act refers to j

that is, That if any Subjecl, who went into France
after the nth of December, 1688, fhall return ints

England. And the Indictment fays, he was a Sub-
ject of King William, and that he did go into

France after that Time, and did return into Eng-
land after the Time prohibited by the Act. Here
is nothing required in the Act, but what is laid in

the Indictment. And it is a very ftrange Objec-
tion to fay that we fhould averr that he was a Sub-
ject when this Act was made ; this ought to have
been (hewed on the other Side, if it be otherwife.

Here is that in the Indictment which is conformable
to the Act, and there is no more neceffary, than to

defcribe the Perfon according to the Act.

Mr. Att. Gen. My Lord, we have taken that

Method in the Indictment that is proper, that is,.

to purfue the Act of Parliament ; we have laid him.

as the Act defcribes. Now they lay, that it being
not fhewn that he was a Subject at the Time of his

going into France, he is not within the Act. But
when a Man is laid in the Indictment to be a Sub-
ject, it is a ftrange Objection to fancy we muft
mention the Time of his beginning to be a Subject.

We have fhewed he was a Subject before the mak-
ing of the Aft, and we have fhewed he was a Sub-
ject after ; and he is prefumed to have always been

a Subject, unlefs fpecial Matter is fhewn when he

was not a Subject, as that he was an Alien, and
at a particular Time naturalized or made a De-.

nizon ; which without Proof will not prefumed %.

and this Objection fhould have before arifen

from Evidence. It is laid likewife to be con-

trary to the Duty of his Allegiance, being a

Subject of the late King William, and of the pre-

fent Queen.

Mr. Williams. My Lord, this Exception againft

the Indictment feems, with great Submiffion, not

to be anfwered ; I go upon the Words of the Act :

If any of his Majefty's Subjecls, who have fince the

nth of December, 1688, gone into France. My
Objection is. That it is not fhewn, that at the

Time of going into France, nor when the Act was

made, that the Prifoner was a Subject ; and it not

being fo fhewn, to intend the Prifoner then a Sub-

ject, is helping the Indictment by Intendment, .

which cannot be. And I fay there is the lefs Room
for this Intendment here, becaufe this Prifoner is

not fhewn to be a natural Subject.

Mr. Raymond. My Lord, every Word of this
jj

Indictment would have been true, if this Gentle-

man had been an Alien, and become a Subject af- ,

ter the Act was made, and before the late King
died.,

t[
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died. And yet in fuch a Cafe he would not have

been within the Aft : For it he had been a Stranger,

and after the Aft had been denizon'd, and then had

returned into England, having before been in France,

that would not have been within the Aft, becaufe the

Aft fays, If any of the King's Subjects, who have gone

into France, jloall return : Which muft be meant,

that were fo before the Aft was made : And yet

that is all this Indictment fays.

L. C. J. Holt. That is a foreign Suppofition.

Can any Man fuppofe, that fuch a Man that has

been in France, that he mould be naturaliz'd or in-

denizon'd after fuch an Aft was made ? And fup-

pofe it were fo, that he was an Alien, and happen

to be naturaliz'd by general Words ; the Aft does

not fay, If he (hall be a Subject at his Departure •,

but if he were in France fince fuch Time, and re-

turn after this Aft.

He was a Subject to King William, and to Queen
Anne •, and that he went away fince the nth of

December, 1688, and returned into England without

Licence.

This is an Indiftment formed fuitable to the Aft
of Parliament •, it purfues the Words of the Aft of

Parliament. The Aft defcribes the Perfon, and fets

out what fhall be the Offence ; that is, one that

is a Subjeft of the King, and has gone away into

France fince the 1 ith of Dece?nber, 1688, and fhall

return without Licence.

Mr. Williams. It appears not he was a Subjeft

when he went away.

L. C. J. Holt. If any of his Majejly's Subjeils,

that have gone away fince the nth of December. It

does not fay, Any that fhall go away •, but that

have gone away after the nth of December.

Mr. Juftice Powel. A Subjeft is fuppofed to be

a natural Subjeft, unlefs. he be naturalized after-

wards : But now he beirfg'Taid to be a Subjeft ac-

cording to the Aft, fuppofe's him to be a Subjeft

then.

Mr. Raymond. MyLord, we think, with Sub-

miffion, this is not an Indiftment according to other

Indictments.

Mr. Juftice Powel. It's enough that he is faid to

be a Subjeft.

Mr. Raymond. But, my Lord, muft there not

be a Diftinftion betwaen a Subjeft that owes natural

Subjeftion, and commits Treafon, and one that

only owes local Legiance ?

Mr. Juftice Powel. You might have fhewn that,

when you were upon the Evidence.

Mr. Williams. My Lord, we humbly think it

muft be fhewn that he was a Subjeft, at leaft at the

Time of the making of the Aft.

Mr. Juftice Powel. We muft take him to be a

natural Subjeft, unlefs the contrary appear.

L. C. J. Trevor. We fuppofe that he was a

Subjeft at the Time of his going out of England ;

and that the Indiftment fufficiently fets forth. If

you could have fhewn that he became a Subjeft af-

terwards, that might have help'd you ; but elfe it

fignifies nothing.

L. C. J. Holt. LTave you any more to fay ?

Mr. Williams. If we have flipt any Thing on

Behalf of the Prifoner, which might have been of

Service to him, we hope he fhall not fuffer for any

Omiffion of his Council •, and therefore humbly
pray, that your Lordfhip will favour him, and will

be pleafed to hear him for himfelf.

Mr. Lindfay. My Lord, What I have done has

been out of Ignorance, and being fupported by
what other People did. And therefore, my Lord,

5*7
having come into England by my felf, I did net
come with any Defign of Harm, or to do any Thing
contrary to the Law. As I am a Scotchman, it is

not to be prefumed I can underftand the Laws of
England : And therefore, if I have done any Thing
amifs out Of Ignorance, I hope your Lordfhip will

make a favourable Conftruftion of it -, and reprefent

my Cafe to the Queen. And I hope, as Her Ma-
jefty has given me the Effefts of her Mercy in Scot-

land, I fhall not feel the Effefts of her Difpleafure

in England.

_
L. C. J. Holt. Mr. Lindfay, You have been in-

difted, and upon the Evidence of your own Confef-
fion of the Faft alledged againft you, and after a
great Debate in Matter of Law (which by you*
and your Council, was urged on your Behalf) are

convicted of High -Treafon. That which now re-

mains, is, To pronounce Judgment of Death upon
you, which you are to fuffer in that Manner which
the Law hath appointed. Your Crime is, return-

ing from France without the Queen's Licence ; hav-
ing before gone thither without any Licence from
the late King or Queen. That Law which hath

made fuch your Return to be an Offence of fo high

Nature, cannot (by any confidering Englifh Pro-
teftant) be thought to be fevere : For they who, in

the Time mention'd in the Aft, chofe rather to run

into France, than to ftay in England -, could have no
other Inducement, than an Affeftion to an Intereft

oppofite to the Proteftant Religion, and the ancient

Conftitution of this Kingdom. For they were re-

ceived, protected, and encouraged by that Prince,

who is a dangerous and profefs'd Enemy both to our
Religion and Government. The Wifdom of the

Nation thought it abfolutely neceffary to keep them
out -, unlefs they fhould either clear their Inno-

cence, or give Satisfaftion by their Repentance, that

they were fit to be trufted here. For he that fhould

adventure to return, without doing either, muft be
prefumed to come in upon the fame Principles, and
with the fame Purpofes, with which he went out

:

Which muft be a conftant Danger, even to the

Foundation of our Government, which is eftablifhed

upon the Proteftant Religion, and the Laws of the

Kingdom. As to thefe Circumftances which you
have mentioned to be peculiar to your Cafe, they

fall not under Confideration ; fince they are not

fufficient to juftify you in afting contrary to the

Law. Of what Confideration they may be to ob-

tain the Queen's Mercy, falls not under our Cog-
nizance •, for that is a peculiar Attribute, infepa-

rable from Her Majefty's Royal Perfon, by whom
it can only be difpenfed. Our Bufinefs is to put the

Law in Execution. And you muft be convinced

in your own Confcience, that you have been con-

vifted on a full Evidence, proving the Faft, which

hath proceeded from your own Mouth. We have

all heard, and debated that Matter of Law which

you urged by your Council in your own Behalf j

and are all of Opinion, that doth not avail you ;

but you are an Offender againft an Aft of Parlia-

ment : And nothing remains now, but to pronounce

the Sentence of the Law upon you j which is,

That you fhall be conveyed ^rom hence to Newgate,

the Prifonfrom whence you came, andfrom thence to be

drawn upon a Hurdle to Tyburn ; where you are to

be hanged by the Neck, and while you are alive to be

taken down,your privy Members are to be cut off, and

your Bowels to be taken out ofyour Body, and burnt in

your View ; your Head is to be cut off, your Body is to

be divided into four Parts, and your Head and your

Quarters
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Quarters are to be- difpofed as her Majejly /ball

appoint. And the Lord have Mercy upon your Soul.

Mr. Lindfay. My Lord, I beg that my Wife and
Children may come to me ; and that I may have a

Minifter of the Church of England allow'd me.

L. C. J. Holt. You fhall have whom you will,

according to what is ufual in fuch Cafes.

Mr. Lindfay. I defire my Wife and Children

may come to me alone, without the Keeper.

L. C.J. Holt. That is not to be permitted, that

may occafion Danger.

Mr. Lindfay. I defire they may be lock'd up
with me.

L. C. J. Holt. Mr. Lindfay, It is a Charge on

the Keeper, that he admit them ; but fo as may not

occafion any Danger.

Mr. Lindfay. It is a Trouble to the Keeper to

wait on me fo long (two or three Hours together)

which was the Reafon I defired it. And if a Mi-
nifter come to me, I defire we may be private.

L. C. J. Holt. He will ufe you with all the Cha-

rity that may be •, but he rauft do what is prudent.

Nothing that is reafonable, or fit, fhall be deny'd

you.

Mr. Lindfay. My Lord, I mould be forry, if I

defired any thing that is unreafonable. My Lord,
I fuppofe it is my Time now to fay any Thing. I

fhall fay only thus much ; that is, I well under-
ftood what Circumftances I was in : I believe no
Scotchman has been call'd in Queftion upon that

Act ; and I believed in my Confcience I was not
guilty.

' L. C. J. Holt. You are guilty of the Fact
charg'd upon you ; and it was a very reafonable

Law.
Mr. Lindfay. My Lord, I'own, the Reafon was

good for making the A6t ; but that the Reafon
that I am guilty of the breaking it, I cannot own
that.

L. C. J. Holt. You are guilty of the Thing you
are charg'd with. All that you can do now, is, To
appeal to the Mercy of the Queen : She is the beft

Judge of it.

Mr. Lindfay. My Lord, I reft upon your Lord-
fhip's reprefenting my Cafe to the Queen.

Her Majejly was afterwards pleafed to grant him

a Reprieve.

CLXXX. The "Trial of John Tutchin at the Guild-Hall

of London^ for a hibel^ entitled^ The Obfervator, Nov. 4.

1 704. 3 Ann.

The Queen againft John Tutchin.

London ff. ^pigg^ H E Information fets forth,

|H
/s«y| That the Defendant being a

H I Tlgy feditious PerJon, and a daily

?i 'v^r->^ Inventor andPublifher offalfe
tidiMM^M News,,., and horrible and falfe

Lies and feditious Libels, and a perpetual Difturber of

the Peace of this Kingdom ; and wickedly and malici-

oujly devifng the Government, and Adminifration of

Jujlke under our Lady the Qiieen, to traduce, fcanda-

lize and vilify ; and ourfaid Lady the Queen, her Mi-

nifters and Officers, to bring into Sufpicion, and the ill

Opinion of her Subjecls : The 30th Day of May, in the

. FirftTear of her Majeftfs Reign, at London, &c. did

falflly, feditioufly and Jcandaloufty, write, compofe and

publifh, and caufe to be written, cotnpofed andpublifhed,

a certain falfe, malicious, feditious and fcandalous Li-

bel, entitled, The Obfervator. In which Libel, (of

and concerning thisKingdom, and the Ojficers and Mini-

Jlersofthe Queen) are contained (inter alia) asfollows.

N° 11. Saturday, the 30th of May, 1702.
" At the fame Time we [the Subjecls of this King-

dom meaning] " confider the French King's Succefs in

" his Bribery and Corruption, we ought to lament the

*' fad State of our own Country [the Kingdom of

England meaning] " which affords fo many Inftances

" of Treachery. If we may judge by our national

" Mifcarriages, perhaps no Nation in Europe has

" felt the Influences of French Gold more than Eng-
" land: And worthy it is our greater! Lamentation,
" that our dear Country [meaning this Kingdom]
" fhould be thus weaken'd byMencfmercenaryPrinci?
*' pies ; when Countries inferior to us in Strength

" and Riches, are fecured from Attempts of this Na-

" ture only by the Fidelity of their People. What
" is the Reafon that French Gold has not affected

" Holland as well as England ; but that their Mini-
" fry is fuch as is entirely in the Intereft oftheir Coun-
" try, and altogether incorruptible ? They prefer

" Men that are knowing in their Polls, and are

" active in Bufinefs : When, in England, we find out

" Offices for Men, not Men for Offices. And a

" Title of Honour gives a Man a Title to a great

" Employment he isaltogether ignorant of. By this,

" and by preferring of Men by Intereft and Favour,
" has the Excife, theCuftoms, and other Branches of

" the Revenue intolerably funk : And by this Means
" has the Navy of England, our chief Support, been

" hitherto perfectly bewitch'd. And can Lewis fpend

" his Money better, than in getting Men into Of-

" fices in England, who are either falie, or ignorant

" in the Bufinefs, or are his Friends ?

N° 23. Saturday, the nth of July, 1702.

That the Defendant afterwards, the nth of July-

following, anotherfalfe, malicious, feditious, andperni-

cious Libel, entitled,The Obfervator,/^, ?nalicioufty,

and feditioufly, did write, compofe, and publiflo, and

caufed to be written and publifhed : In which Libel (of

and concerning the Government of this Kingdom, and

the Power of the People of this Kingdom) are contained

(inter alia) as follows.

" And this is a Prerogative of fingular Advan*

" tage to the People of England ; in that their Re-
" prefentatives are the Judges of the Male-Ad.mi-
" niftration of their Governors ; that they can call

" them in Queftion for the fame
?
and can appoint

" fuch to wear the Crown (meaning the Crown of

this Kingdom) " who are fitter! for Government

:

" Which
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" Which they have often done, and indeed which
"

is the Privilege of all free People, who are au-

" thorized by the Laws of God and Nature, to

" chufe their own Governor's."

N° 19. Saturday the 12th of June, 1703.

That the Defendant afterwards, the 12th of June,

in the fecond Tear of the Queen, did write and pub-

lifh, and caufed to be written and publijhed, another

falfe, fcandalous, and feditious Libel, Entitided, The
Obfervator. In which faid Libel (of and concerning

the Royal Navy of this Kingdom, and the Govern-

ment of the faid Navy) are contained (inter aliaj

as follows : " Take one Time with another, the

*' Mifmanagements of the Navy {meaning the Royal

Navy of this Kingdom) " have been a greater Tax
" on the Merchants, than the Duties raifed by Par-

" liament : We never iiad a better Navy, but the

" Wifdom of the Managers thereof is like a o t-

" tomlefs-Pit, paft finding out."

N° 20. Wednefday the 1 6th of June, 1703;

That' the Defendant afterwards, the 1 6th Day of

the faid June, did write and publifh, and caufed to be

written and pnblifhed, another falfe, fcandalous,

and feditious Libel, Entituled, The Obfervator. In

which was contained ( inter alia, of the faid Royal

Navy, and the Officers of the faid Navy) as follows :

*' What avails it a Man of Learning and Parts, to

" qualify himfelf for the Service of his Country
" on the Ocean ? If he has Knowledge enough to

*' advife Neptune himfelf, if he has no Intereft, he

f
• fhall have no Preferment. How much does it

" look to our Nation's Difadvantage, to have Men
" in eminent Stations in the Navy, who have not

" fo much as an Idea, a Notion, a Thought of
" Naval Affairs ? To have Men to fuperintend the

" Building of our floating Catties, who know not
*' the Nature of any Part of the Management ? To
" have Men employ'd in the Victualling, who qua-
" lify themfelves for that Poft by learning to write

" their Names, which is indeed a Poft for a Philo^-

I fopher bred to the Sea ?"

N° 27. Saturday the 10th of July, 1703.

That the Defendant afterwards, the lotb of July

following, did write and publifh, and caufe to be

written and pubhfhed, another falfe, fcandalous, and

defamatory Libel, Entituled, The Obfervator -, in

which are contained (inter alia, of one Daniel de Foe,

who was indifted the 2/\.th o/February, in thefirJlTear

of the Queen, before the Juftices of Oyer and Ter-
miner at the Old-Bailey, London : And in July fol-

lowing, was co.nvicled upon his own Confeffion, for

compofing and publifhing a feditious Libel, Entituled,

The fhorteft Way with the Diffenters, or Propofals

for the Eftablifhment of the Church, and of the

Judgment againft- him to pay a Fine of 200 Marks,
and to fiand three Times in the Pillory, and to find

Security for his good Behaviour for feven Years) as

follows : " Countryman. Truly Matter Obfervator,
" I have no very good News for you : Mr. Daniel
*' De Foe has pleaded Guilty to the Indictment
*' againft him, for writing and publifhing the

" fhorteft Way with the Diffenters ; and he is fen-

" tene'd to ftand three Times in the Pillory, to pay
*' a Fine of 200 Marks, and to find Security for

" his good Behaviour for feven Years. Obferv.The
" Court could do no otherwife than convict him.
Vol. V.

for a Libel. 52,9
" upon his pleading Guilty •, habemus confftentem
"

reum, is very often the Voice of Courts of Judi-"
cature, 'tis the F.afe of Judges and Juries : If

"
Daniel De Foe was in Expectation of Coleman's.

" Black-Box, he has found a Pillory inftead of it.

*'
I don't trouble my Head about the Cuftom of

" giving the Pillory to Authors, which is the Pu-
" nifhment of Bakers. You talk'd juft now of
"

turning Author, have a Care of your Candle -, you
"

fee which is the fhorteft Way with Authors ;

" you muft all enter your felves into the Regiment
" of Colonel Foe : The Law of England directs, that
" no Man fhall be fined ultra tenementum ; and I
" make no Queftion, but the Juftice of the Court
" has fined Mr. Foe anfwerable to his Eftate : His
"

Security for his good Behaviour for feven Years,
' without doubt, was rationally confidered, as to
" the Legality thereof. For my Part, I am only
" acquainted with old Laws of England, the an-
"

cient Birthrights and Immunities of Englijhmen ':

" This I take to be the Foundation of new Laws.'
4

N° 17. Saturday the 2 6th of May, 1704.

That the Defendant afterwards, the 20th of May
laft, did write and publifh, and caufe to be written

and publif/fd, another falfe, fcandalous, andfeditious

Libel, Entituled, The Obfervator. In which are

contahfd {of and concerning the Defendant, and a

Profecution to be had againft him for divers feditious

Libels by him, before that Time, compofed and pub-

lipd) as follows : " Country?n. Matter Obfervator,

" there's another Plot againft you {meaning the De-
fendant). " Obferv. Prithee Man, there's a Plot
" againft the Queen, and the whole Nation ; is it

" any Wonder then, that there are Plots againft me?
" The High-Flyers are now plotting againft every
" honeft Man in England. I'll tell you more of ir$

" the next Time we meet. Countrym. I fancy feme
ff fort of People plot againft you, becaufe you en-

" deavour to countermine their Plots againft the

" Queen and Nation. Obferv. You are right

" enough •, but that fhan't hinder me from detecf-

" ing their Defigns, and from opening the People's

" Eyes: But prithee, what Plot is this ? Countrym.
" Why, Sir, it is a Plot preparatory to your Trial

;

ct and if they can't affect this Plot, I fuppofe you'll

*' never be tried. They infinuate into the Citizens

" of London, that you have lately written very

" fcandaloufly, malicioufly, and treafonably, and
" I don't know how many other Lies, againft them
" the faid Citizens -, and by this Means they are

" minded to fet your Jurors againft you. Obf. This
" is likely enough ; they'll leave no Stone unturn'd^

" to fupprefs the Truth. I underftand, I fhould

" have been profecuted by Bill the laft Sefiions, but

" that the High-Flyers did not like the Jury ; nay,

" they fay they don't like the two Sheriffs, be-

" caufe they won't pack Juries to find innocentMen
" guilty." To the Difturbance of the Peace of this

Kingdom, to the great Scandal of the Queen and her

Government, and againft the Peace of the Queen,

her Crown and Dignity, &g

Proclamation was made for all Perfons to attend.

Then the Jury was called-.

John Coopet,

Thomas Brifcoe^

Alexander Pollington.

Edward Pinfold being called, defired to be excufed.

Yyy Mr, Pi/i*
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Mr. Pinfold. My Lord, I defire I may be ex-

cufed. 1 do not: know Mr. Tutchin, for I never

law him in my Life ; but I have read his Obferva-

tors, and have feveral Times publickly difailowed

them ; and therefore fome may think I am preju-

diced againft him.
* Mr. Att. Gen. The Queftion is

•Sir E. Northey.
on]y ^ whether he was the Author of

thefe Papers ? For that is the Matter to be tried.

Mr. Pinfold. I do not know that.

Mr. Mountague. But, my Lord, there may be

fomething more in it, for he publickly difailowed

his Papers.

L. C. J. Holt. You muft not be excufed unlefs

the Queen's Council will.

Mr. Mountague. My Lord, we challenge him
on behalf of the Defendant.

Mr. Att. Gen. Shew your Caufe.

Mr. Mountague. My Lord, our Caufe is, that

he himfelf looks upon himfelf as not indifferent.

L. C. J. Holt. He fays, he has read fome of his

Papers, and has publickly condemned them, that he

did not approve of the Matter contained in them,

but he does not know the Author.

Mr. Whitaker. But he faid he did not doubt but

he was the Author of them.

Mr. Serj. Darnel. He is the fitter Man for a

jury.

Sir T. Powis. He does not fay he has difapproved

all the Papers he has read, and it may be thofe

were not the Papers now in Queftion.

Mr. Mountague. My Lord, the Matter we are

contending for, is, that one that is not altogether

an indifferent Perfon mould not be on the Jury.

Mr. Att. Gen. The Quefticn is not whether the

Papers are criminal, but whether the Defendant is

the Author of the Papers ; and if this Gentleman

knows him to be Author of them, he is proper to

be on the Jury : For the Jury are by Law to be

of the Neighbourhood of the Place where the Fact is

alledged to be done, becaufe they are prefumed to

know what is done there ? And if this be a Caufe

of Challenge, you may Challenge all People, and

fo there could be no Trial.

L. C. J. Holt. He can't be challenged, unlefs

he had given his Verdict before.

* Mr. Soil. Gen. My Lord, we
* Sir S. Harcourt. can j^yg no jury jn thj s way tney
are going. A Juryman is not to be aflced what his

Opinion of the Caufe is ; what he will voluntarily

fay, he may •, and if upon what he fays voluntarily

he is liable to Exception he may be fet afide.

L. C. J. Holt. It is not a Challenge.

Mr. Mountague. Surely, my Lord, he is not fo

indifferent as he ought to be. He fays he has al-

ready declared his Opinion publickly concerning

Mr. Tutchin's Papers.

Mr. Pinfold. My Lord, I know not well what

he is indicted for, but it may be they are thofe Pa-

pers that I have given my Opinion of.

Mr. Att. Gen. I believe no Man that has read

them, but has given his Opinion of them one way

or other .* but that is not a fufficient Caufe of Chal-

lenge.

Mr. Whitalter. Mr. Attorney, I hope you will

not contend for one Juryman.

Mr. Alt. Gen. He fays, he knows not what Pa-

pers he was indicted for, he fays only that he has

rtad fome of his Papers, and has declared his Dif-

like of them.

L. C. J. Holt. Draw up your Challenge in Form,

atnd it fhall be confickr'd.

Mr. Att. Gen. If thefe Gentlemen think there

is nothing in it, what need they put us to this

Trouble.

_Mr. Mountague. Indeed I believe there is fome-
thing more than ordinary in it, for 1 object only
CO what he himfelf has faid.

L. C. J. Holt. I will have it done that it may
remain a Decifion in perpetuam rei memoriam. But
if you that ^re for the Defendant will wave it you
may.

Mr. Mountague. My Lord, we muft infift on it j

they have Jurymen enough.

Mr. Soil. Gen. We can't tell whether we have or
no, for you may challenge them all, as well as this

Man.
Mr. Mountague. No, I will challenge no body

befides ; and I challenged him, only becaufe he
mentioned himfelf as not an indifferent Perfon.

Mr. Soil. Gen. Is it a principal Challenge, or to

the Favour ?

L. C. J. Holt. A principal Challenge, if any.

Mr. Soil. Gen. He can't challenge to the Favour
in Cafe of the Crown.

L. C. J. Holt. He makes it as a principal Chal-

lenge ; which muft be determined, and you fhall

have my Judgment when drawn up ; it muft be a

principal Challenge or nothing ; for there can be no
Challenge to Favour in the Cafe of the Crown.

]V. r. Att. Gen. My Lord, we are not willing to

put you to this Trouble, we will leave it to Mr.
Pinfold himfelf.

L. C. y. Holt. Then afk Mr. Pinfold.

Mr. Att. Gen. Mr. Pinfold, Do you know who
is the Author of thefe Papers ?

Mr. Pinfold. I know nothing of it but what is

commonly reported. I know not Mr. Tutchin if I

fee him ; I have read his Writings.

Mr. Att. Gen. My Lord, we leave it to the

Juryman himfelf.

Mr. Pinfold. My Lord, I defire to be excufed.

Mr. Att. Gen. Then we excufe you.

Then the Perfons following were fworn on theyury.

John Cooper,

Thomas Brifcoe,

Alexander Pollington,

yatnes Dod,

Ifaac Bennet,

Robert Fotherby,

Mark Problor,

William Grub,

ya?nes Lund,

yohn Baker,

Thomas Allen,

yafper Waters.

Then Proclamation for Information being made, the

Court proceeded.

Mr. Serj. Weld. This is an Information againft

yohn Tutchin : The Information fets forth, That he

being a feditious Perfon, and a daily Inventor and

Publisher of Lies, and malicioufly defigning to af-

perfe the Government, and the Adminiftration of

it, has compoied and publifhed feveral malicious

and fcandalous Libels ; fome of them are relating

to the Government, fome to the Parliament, fome

to the Courts cf Juftice, other of them to the Mi-
niftry. I fhall not now take up your Time in open-

ing the Words at large, becaufe they are very long,

and for that you will have them read to you, when

the Witneffes come to prove them. He hath plead-

ed, Not Guilty.

Mr. Att. Gen. You muft recite the Words of the

Charge.

Mr. Serj. Weld. The Charge is very long. The
Information fets forth. That he did write, and com-

pofe
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pofe, and publifh a falfe and Scandalous Libel, call-

ed The Obfervator, of and concerning the Govern-

ment. This is laid to be on Saturday the 30th of

May, 1702. And the Words therein charged

againit him, are thefe: " At the fame Time, we
*' the Subjects of England considering the Succefs

" of the French King, in his Bribery and Corrup-
" tion, we ought to lament the fad State of our
« own Country, which affords fo many Inftances

" of Treachery. If we may judge by our national

«' Mifcarriages, perhaps no Nation in Europe has

" felt the Influences of French Gold, more than

" England ; and worthy it is our greateft Lamen-
" tation, that our dear Country fhould be thus

" weaken'd by Men of mercenary Principles, when
«' Countries inferior to us in Strength and Riches
«' are Secured from Attempts of this Nature, only
" by the Fidelity of their People. What is the

" Reafon that French Gold has not affected Holland,
<c

as well as England ; but that their Miniftry is

" fuch, as is intirely in the Intereft of their Coun-
«' try, and altogether incorruptible : They prefer

" Men that are knowing in their Polls, and are

*' active in BuSineSs. When in England we find

" Offices for Men, not Men for Offices ; and a Title

" of Honour gives a Man a Title to a great Em-
" ployment he is altogether ignorant of. By this,

" and by preferring of Men by Intereft and Favour,
" has the Excife, the Cuftoms, and other Branches
" of the Revenue, intolerably funk •, and by this

*' Means has the Navy of England, our chief Sup-
" port, been hitherto perfectly bewitch'd: And can
«' Lewis Spend his Money better, than in getting

" Men into Offices in England, who are either falfe

" or ignorant in the Bufinefs, or are his Friends ?
"

And the Information further fets forth, That on Sa-

turday the nth of July, 1702, hepubliffi'd another

Libel, calPd The Obfervator ; in which are thefe

Words :
" And this is a Prerogative of SingularAd-

" vantage to the People of England, in that their

" Reprefentatives are the Judges of the Male-Ad-
" ministration of their Governors % that they can
" call them in Queftion for the fame, and can ap-
•*' point fuch to wear the Crown, who are fitteft for

" Government: Which they have often done, and
" indeed which is the Privilege of all free People,
" who are authorized by the Laws ofGod and Na-
" ture to chufe their own Governors." It further

fets forth, That June 12, 1703, he publifh'd ano-

the Libel, call'd The Obfervator ; in which are

thefe Words :
" Take one Time with another* the

" Mifmanagements of the Navy have been a greater

" Tax on the Merchants, than the Duties raifed by
" Parliament. We never had a better Navy •, but
" the Wifdom of the Managers thereof is like a

" Bottomlefs-Pit, pad finding out." The Infor-

mation further chargeth, That on the 1 6th of June,

1703, he publifh'd another Libel, called The Ob-

fervator ; in which were thefe Words: "What avails

" it a Man of Learning and Parts, to qualify him-
" felf for the Service of his Country on the Ocean?
" If he has Knowledge enough to advife Neptune
" himfelf, if he has no Intereft, he fhall have no
" Preferment. How much does it look to our Na-
u

tion's Difadvantage, to have Men in eminent
" Stations in the Navy, who have not fo much as

" an Idea, a Notion, a Thought of Naval Affairs?

" To have Men to fuperintend the Building of our
" floating Caftles, who know not the Nature of
" any one Part of the Management? To have Men
" employ'd in the Victualling, to qualify them-
" felves for that Poll by learning to write their

S3*
" Names, which is indeed a Poll for a Philofopher
" bred to the Sea ? " It's farther fet forth in the
Information, That on the roth of July, 1703, he
publifh'd another Libel, wherein, among other
things, are thefe Words relating to Daniel De Foe.
" Countrym. Truly, Mafter Obfervator, I have no
rt very good News for you. Mr. Daniel De Foe
" has pleaded guilty to the Indictment againit
" him, for writing and pubUMng The foortejl Way
" with the Diffenters ; and he is fentenced to ftand
" three times in the Pillory, to pay a Fine of 200
" Marks, and to find Security for his good Beha-
" viour of feven Years. Obferv. The Court could
" do no otherwife than convict him, upon his
" pleading Guilty •, habemus confitentem reum is

" very often the Voice of Courts' of judicature-,
" 'tis the Eafeof the Judges and Juries: IS Daniel
" De Foe was in expectation of Coleman's black Box,
" he has found a Pillory inftead of it. I don't
" trouble my Head about the Cuftom of giving
" the Pillory to Authors, which is the Punifhrnent
" of Bakers. You talk'djuft now of turning Au-
" thor, have a care of your Candle ; you fee which
" is the fhorteft way with Authors: You muft all

" enter yourfelves into the Regiment of Colonel
" De Foe. The Law of MnglatiS dite&S} Thar no
" man fhall be fined ultra tenemenlum 5 and I make
" no Queftion, but the Juftice of the Court has
" fined Mr. Foe anfwerable to his Eftate : His Se~
" curity for his good Behaviour for feven Years,
" without doubt, was rationally confidered, as to
" the Legality thereof. For my Part, I am only
" acquainted with old Laws of England, the an-
" cient Birthrights and Immunities of Englifamen:
" This I take to be the Foundation of new Laws."
And that on Saturday, May 20, 1704, he publifh'd

another Libel, call'd The Obfervator ; wherein, a-

mong other things, are thefe Words : " Countryman.
c

- Mafter Obfervator, There's another Plot againft

" you. Obf. Prithee Man, there's a Plot againft the
c
' Queen and the whole Nation ; is it any Wonder
" that there are Plots againft me? The High-Flyers
" are now plotting againft every honeft Man in

" England. I'll tell you more of it the next time
" we meet. Countrym. I fancy fome Sort of Peo-
" pie plot againft you, becauSe you endeavour to

" countermine their Plots againft the Queen and
" Nation. Obfervat. You are right enough ; but
" that Shan't hinder me from detecting their De-
" figns, and from opening the People's Eyes: But,

" prithee, what Plot is this ? Countrym. Why, Sir,

" it is a Plot preparatory to your Trial •, and if

" they can't effect this Plot. I fuppofe you'll never
" be tried. They infinuate into the Citizens of
*' London, that you have lately written very fcan-

*' daloufly, malicioufly and treafonably, and i don't

" know how many other Lies againft them, the

" faid Citizens; and by this means, they are mind-
" ed to fet your Jurors againft you. Obferv. This
" is likely enough : They'll leave no Stone un-
" turn'd, to fupprefs the Truth. I underftand, I

" fhould have been proSecuted by Bill the laft Sef-

" fions, but that the High-Flyers did not like the

" Jury. Nay, thev fay they don't like the twd
4t Sheriffs, becauSe they won't pack Juries, to find

" innocent Men guilty." The Defendant has

pleaded, Not Guilty: But if we prove the Charge,

I doubt not but you will find him Guilty.

Sir T. Powis. My Lord, lam of Council with

Her Majefty. This Information is brought on the

Behalf of the Queen, againft Mr. Tutclnn._ I fhall

not long entertain you about it, becaufe the Matter

Y y y 2 is
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is Short. The Charge is, That he has publifh'd fe-

veral Libels, fcandalous and feditious, reflecting on
the Government, and the A dminiftration of it, in

many Inftances given at large. I think the Papers

are fix in Number ; and by and by you will have

them more particularly before you. I prefume,

there ought to be made a Difference between a juft

Liberty and Liccntioufnefs. This Information is

brought, that Men may be warned. The Plea he

has made is, That he is not Guilty. The Matter

we are to prove is, That he was the Perfon that

did write and compofe thefe Papers, and did pub-

lifh them, or caufe them to be done. My Lord,

we fhall call our Witneffes : And notwithstanding

what you have heard of late from the Defendant,

relating to this Trial, I do not doubt but there

will be all JuStice done. I am fure, on our Side,

nothing elfe is intended. And I doubt not, but

if we prove that he did publifh thefe Papers the

Jury will find him Guilty.

Mr. Att. Gen. My Lord, the Information is laid

againft Mr. Tutchin, for a few of his Qbfervators

of the many he has writ ; fometimes two, fome-

times three in a Week. It is a great while that

he has done it ; and it has been the great Indul-

gence of the Government, that he has not been

profecuted before. He has been taken notice of

by the Houfe of Commons, and been before the Se-

cretary of State ; where he has been admonifh'd

to take care of what he mould write : But he

would not take Warning. And now he is to be

try'd for fome of his Papers ; wherein it will ap-

pear, that he has taken the greater!: Liberty, I be-

lieve, that ever Man took. Libels ufed to come
out by Stealth, and in the dark ; but thefe have

been publifh'd openly, with all the Defiance ima-

ginable. You may fee how mild the Profecution

hath been, by what he has done fince the Beginning

of it : He has been writing in fuch a Manner, to

prepare for the Trial, as I think was never done

before. A Profecution of this Nature is of the great-

eft Confequence : And it may be, I may be blam'd

being in the Office wherein I am, that there have

not been more fuch made. Here is the higheft Re-
flection on the Government imaginable. There can

be no Reflection on them that are in Office under

her Majefty, but it muft caft fome Reflection on

the Qaeen who employs them. I believe there is

hardly one in any confiderable Poll under the Go-
vernment, but has been criminated by him : No-
thing efcapes him. He cenfures all Mankind ; writes

magifterially, and defies all Authority, and cafts

the vileft Reflections on the Government : As if

we, who are in the Queen's Service, made it our

Bufinefs to corrupt Juries. And makes Reflections

both on Sheriffs and Juries. Thefe are of the

greateft Confequence in the World to the Govern-

ment, and to every Body. For if fuch mercenary

Writers may have the Liberty to reflect on whom
they pleafe, no Man's Reputation can be fafe.

Gentlemen of the Jury, The Matter you are to

enquire into is, whether the Defendant be the Au-
thor, or Publiflier of thefe Libels : That is the Mat-
ter you are to try. What the Punifhment muft be,

if you find him Guilty, is in the Judgment of the

Court. We will produce our Witneffes •, and doubt

not but you will do the Queen Juftice.

Mr. Soil. Gen. Call John How. {He appearW,

and was /worn). Shew him thofe Obfervators.

{Which was done; and he look'd them over). Have
you look'd over them ?•
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Mr. How, Yes.

Mr. Soil. Gen. Then pray acquaint my Lord and
the Jury, whether you know who compofed and
brought them to the Prefs ?

Mr. How. I do fuppofe them to be Mr. Tutcbin's:

I dealt with no other Man for them.

Mr. An. Gen. Acquaint my Lord and the Jurv,

how they came to be printed.

Mr. How. About the latter End of March, 1702,
I treated with Mr. Tutchin about writing an Ob-

fervator, to be publifh'd Weekly: The firit of

which was publifli'd in April, 1702. And all

that have been printed fince, I had from him, to

this Year.

Mr. Att. Gen. You look'd on thefe Papers here

:

Were thefe printed by the Direction of Mr.
Tutchin ?

Mr. How. To the belt of my Knowledge they

were. They were always brought from him to me.

Mr. Att. Gen. Was there any Agreement made
between you about the writing of it ?

Mr. How. Yes, it was agreed at firft to write

once a Week ; and I was to give him half a Guinea

for it. I have printed in all about 266.

Mr. Alt. Gen. Have you had frequent Difcourfe

with him about them fince? You faid, you printed

in all about 266 : Have you paid him for all ?

Mr. How. Yes.

Mr. Sell. Gen. Have you had any Difcourfe with

him, wherein he has owned them all to be his ?

Mr. How. He has owned them from time to

time, till within this Week.
Mr. Soil. Gen. Has he owned himfelf to be the

Author of them ?

Mr. How. He always own'd himfelf to be the

Author.

Mr. Soil. Gen. Have you had any Difcourfe with

him, left you fhould come into Danger for it ?

Mr. How. Yes, I have had Difcourfe with him

about the Danger : And he has faid to me, I own,

myfelf to be the Author : And do not fear ; if any

Danger happen, you are a Rogue to yourfelf and

Family, if you do not difcover me.

Sir T. Powis. Look on thefe Papers, and fee if

he deliver'd thefe very Obfervators to you : Were
thefe the very fame ?

Mr. How. Yes.

Sir T. Powis. And was he paid for them by you?

Mr. How. Yes.

Mr. Mountague. I defire to fee them.

Mr. Att. Gen. Deliver them to Mr. Mountague.

Mr. Mountague. Take that Obfervator, and look

on it : 'Tis that which they are about to read.

[Then Mr. How look'd on it]. How long ago is it

that you had that Paper in your Cuftody ?

Mr. How. I fuppofe this was delivered out of

my Shop, to be fent to Mr. Borret.

Mr. Mountague. Do you know you fent that

Paper ?

Mr. How. Yes, I deliver'd it, and put my
Mark upon it.

Mr. Mountague. How long ago ?

Mr. How. I do not juftly remember it.

Mr. Mountague. If you do not remember that,

do you remember the printing of it ?

Mr. How. It was done at my Houfe.

Mr. Mountague. When a Copy is brought to you

to be printed, do you print 'that Copy always

exactly?

Mr. How. As near as I can, I do.

Mr. Mountague. The Question I would afk you,

is ; Do you, when you have a Copy, Strictly keep
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to the Letter of the Copy ? Or do you, as you

think convenient, alter it ?

Mr. How. I have alter'd it oftentimes, to make
it fafe.

Mr. Mountagnc. Then you do take it on you to

alter ?

Mr. How. To flrike out a Line, never to alter

his Senfe.

Mr. Mountague. Do you not infert any Thing ?

Mr. How. Yes, frequently a Word.
Mr. Mountague. Do you not take upon you to

infert feveral Words, and leave out feveral ?

Mr. How. Yes.

Mr. Mountague. You do. Then I afk you, Are
you fure that that Paper is printed withoutAlteration?

Mr. How. I do not remember any thing of that.

Mr. Mountague. I afk you, Whether that Paper

were not alter'd from what was fent you ?

Mr. How. I cannot fwear it.

Mr. Att. Gen. Can you fay that Paper was alter'd?

Mr. How. Not that I know of.

Mr. Whitaker. Look on the Title ; whofe put-

ting down is that ?

Mr. How. He agreed to the Title.

Mr. Mountague. Does the Paper come to you,

entitled the Obfervator, or not ?

Mr. Hozv. I cannot tell whether he ever put it

in.

Mr. Mountague. Who put it in then ?

Mr. How. It was agreed between us to call it

'The Obfervator.

Mr. Mountague. Does he write the Obfervator,

or did you ?

Mr. How. There is no occafion for the Title,

that I know of.

Mr. Mountague. But who writ the Title to it ?

L. C. J. Holt. They afk you this Queftion : Who
was it that put this Title to this Paper ?

Mr. How. I do not know but I might write it in

the Paper at firft, and fo it was inferted afterwards*

L. C. J. Holt. Who was it firft writ that Title ?

Mr. Hew. I do not know who did write that,

He or I. I did firft propofe the Tide to him.

L. C. J. Holt. Was. that Title writ by him or you?

Mr. How. I do not know, my Lord.

L. C. J. Holt. Was there an Agreement made
between you, that this Paper fhould be writ once a

Week with that Title ?

Mr. How. Yes, my Lord.

L.C.J. Holt. Did he agree to that Title ? And
was he privy to it ?

Mr. How. Yes, my Lord, it was agreed upon

between us ; and he agreed to write fuch a Paper,

with fuch a Title.

Mr. Whitaker. Where did you come to this

Agreement ?

Mr. How. I cannot tell.

Mr. Whitaker. Was it in London, or Middlefex,

or Surrey ?

Mr. How. I cannot tell.

Mr. Whitaker. Where were they printed ?

Mr. How. I printed fome of them in Fanchurch-

flreet, about Eighteen ; the reft in Grace-church-

fireet.

Mr. Harris.W'as that Paper alter'd by you, or not?

Mr. How. I cannot remember whether I alter'd

that, or no.

L. C. J. Holt. You fay you alter'd fometimes :

Did you acquaint him with the Alterations you
made ?

Mr. How. Sometimes they have been fent to

me i I knew not where to find him ; and then I
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have alter'd them my felf, rather than be difap-
pointed. At other Times, I have been in his Com-
pany •, and then I complain'd, and he has alter'd
them. And fometimes he faid, You have the Pen j

do you alter them.

Mr. Soil. Gen. Can you fay, You alter'd a Sylla-
ble in thefe Papers ?

v '

Mr. How. I cannot fay fo.

Mr. Soil. Gen. Since the firflpublifhing of them,
have you not publifh'd them in Volumes ?

Mr. How. Yes.

Mr. Soil. Gen. And who gave Order for it ?

Mr. How. Mr. Tutchin.

Mr. Att. Gen. What Direction had you about
this Volume ? [A Volume bound up being in Court],

Mr. How. That Volume was order'd by Mr,
Tutchin. He order'd me to bind up threeVolumes .-

One of which he order'd to be deliver'd to Mr. Bar-
ret ; which I did not deliver, by reafon of a Prok-
cution at the Old-Bailey.

Mr. Att. Gen. Did he order any other Man's
Works to be bound up, or his own ?

Mr. How. He order'd me to bind his own, with
the Preface.

Mr. Att. Gen. Where is that Preface ?

Mr. How. Before the Book : And he owned that,

and put his Hand to it.

Mr. Att. Gen. Had you paid for thefe ?

Mr. How. Yes ; He order'd me to bind up thefe

together, and to deliver one of them to Mr. Borret,

Sir T. Powis. Did you pay him for the Preface ?

Mr. Howi Yes, and for the Index.

L. C. J. Holt. Who made the Index ?

Mr. How. He did.

L. C. J. Holt. Did he write his Name to the

Preface, after it was brought to you ?

Mr"; How. It was deliver'd to me with his Hand
to it ; and he owned it.

Mr. Soil. Gen. Then he owned all the Obferva-

tors to be his, by fetting his Name to the Volume ?

Mr. Mountague. Where was this Book deliver'd

to you to be bound up ?

Mr. How. I do not know, whether in London^

or Middlefex, or Surrey.

Mr. Mountague. Recollect where it was that you
had this Difcourfe about a Book.

Mr. How. I do not remember the exact Time.
Mr. Mountague. But you remember the Difcourfe

:

And can't you fay where it was ?

Mr. How. No, indeed.

Mr. Mountague. The Preface they talk of, was
it brought in Writing ?

Mr. How. It was brought, or fent in Writing s

and I printed it from a Manufcript Copy.
Mr. Mountague. How do you know he fent it ?

L. C. y. Holt. What did you give him for that

Preface and Index ?

Mr. How. I think it was ten Shillings.

Mr. Mountague. My Lord, with Submiffion,

they cannot read this Paper : For if it be read, it

muft be read as the Paper of Mr. Tutchin. Now,
as to this Paper that they producej we do infift up-

on it, that is Mr. How's Paper, and not Mr.
Tutchm's. For he tells you, That whatever Papers

he had, or whatever Directions were given him
from Mr. Tutchin, were in Writing. Now if Mr.
Tutchin is to be charg'd with a Libel in Writing,

they muft produce that very Writing) or a true

Copy thereof. And another IVian's taking a Copy
of my Writing, cannot be faid to make it my Wri^
ting ; efpecially when it is not prov'd to be a true

Copy. So that this Paper, which is printed by

Mr, Hew,
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Mr. How, cannot be charged on Mr. 'Tutchin. If

one fingle Penman had taken a Copy of it, if he

could not be fure it was an exact Copy, it could

not be read •, much lefs fuch a Paper, which goes

thro' fo many Hands as this has done. And Mr.
How fays, He did often alter it, according to the

beft of his Underftanding ; and therefore that makes

it his Paper. For, by a very fmall Alteration, a

Thing may be made a Libel, that was not fo be-

fore. And befides, it appears by Mr. How's, own
Evidence, that Mr. How makes an Advantage by

the Printing and Publifliing of it : And perhaps he

makes Alterations, to make it fell the better. That

makes it nothing like to Mr. Tutchir's Paper ; and

therefore they ought to produce that very Paper

that was brought from Mr. Tutchin : And this Pa-

per ought not to be read againft him.

Mr. Harris. My Lord, he does not fwear it is

a true Copy ; and therefore we cannot allow it to be

read.

Mr. Whilaker. He has added the very Title : It

is called an Obfervator •, and he has put that Title

to it. And he gives you no Account when, or

where there was any Agreement made with Mr.

Tutchin about it.

L. C. J. Holt. Where was the Agreement made
for printing the Papers ?

Mr. How. I am not pofitive where it was •, whe-

ther in London 'or Middle/ex. I did think it was in

in Fanchurch-ftreet ; but he fays it was in the

Strand.

Mr. Mountague. Can you be pofitive it was in

Fanchurch-ftreet ?

Mr. How. I cannot be pofitive.

Mr. Att. Gen. Where were they printed ?

Mr. How. In Fanchurch-ftreet.

Mr. Att. Gen. Where did you bind the Book,

and put the Preface ?

Mr. How. That Book was fent out of my Houfe

to be bound ; and when it was done, it was fent

from my Houfe again.

Mr. Conyers. Did he come to Fanchurch-ftreet,

to direct the Printing at any time ?

Mr. How. Yes, feveral Times.

Mr. Weld. Did he agree with you to have them

printed and publifh'd ?

Mr. How. Yes.

L. C. J. Holt. Have you the original Papers of

thefe Obfervators ?

Mr. How. I have very few of them now.

L. C. J. Holt. How came you to part with them ?

Mr. How. I thought there would be no Ufe

made of them, and fo I did not keep them : But I

have moft of the third Volume by me.

Sir T. Powis. My Lord, in anfwer to this Ob-
jection, I mull fay, If this (hall prevail in that

Strictnefs, I take it for granted, that inftead of re-

training Libels, it will be the beft and moft effec-

tual Way to publifh them. For the Author then

hath nothing to do, but when a Copy is printed,.

to deftroy the fame •, and then no Evidence can be

againft him : Becaufe the Printer will be called on,

to know if that which is printed agree with the

written Copy to a Letter. If that be fo, it will

be impoflible to come at the Author. It is not

an Anfwer, to fay, you may go to the Printer : For

tho' he is punifhable ; yet it is more reafonable to

come at the Author. We have given a fair Evi-

dence, that this is the fame that was brought to

this Man : And they do not make it appear, that

he did add to, or diminifh any of thefe Papers. The
Printer fays, The Defendant has avowed and jufti-

Ann.

fied all that he did for him fince the Beginning.

That by his Order he collected all thofe Objbvators

we infift on, in this Volume ; which he has owned,
and publifh'd fufficiently : For here is his Index

and Preface. And that he did publifh this Volume
there is no room to queftion. We have given as

good Evidence of this as the Matter will bear.

Mr. Att. Gen. My Lord, we have given as good
Evidence as can be expected, of a Matter of this

Nature. We are profecuting the Author, and have
brought the Printer to give his Evidence ; which is

all we are able to get : For it is not in our Power to

prove, where the Defendant did actually write them.

The Printer had no Reafon to take care of the ori-

ginal Papers, becaufe when they were printed, they

were of no Ufe. He tells you, the whole Volume
was printed, and owned by Mr. Tutchin continually,

and by him directed to be made up into a Book,
and he paid Wir.Tutchin for writing them fromTime
to Time. If this be not a fufneient Evidence of his

publifliing of them, it would be impoflible to give

any Evidence •, for the Author would always take

away his Copy, and then he is fate. Thefe were print-

ed and publifhed in London -, and wherever the

Agreement was made,we may charge the Defendant,

where the Papers were printed, purfuant to an

Agreement made between him and Mr. How -, which

makes the Compofmg and Printing his Act.

Mr. Serf Darnel. My Lord, if this be not Evi-

dence, that this Man is the Maker or Publiiher of

thefe Papers, his Agreement to have it done, his own*

ing after it is done, and his own Confefllon, and his

being paid for it •, if this be not Evidence, nothing is*

L. C. J. Holt. His Agreement to publifh that

Book, is fufficient to prove that he owned it.

Mr. Conyers. My Lord, there is one Thing very

confiderable ; the Difcourfe he had with this Man.

Says he, If you are queftion'd about it, I am the

Author, Igave you the Copy, and directed the print-

ing of it ; and you are unjuft to your felf and your

Family, ifyou do not difcover me. My Lord, they

make this Objection : We did contract with Mr.

How to make an Obfervator, but he made Altera-

tions in it, as he thought fit ; and fometimes he

fhew'd them to him, and fometimes not. Now it's

clear, Mr. Tutchin did give him that Liberty ; and

he cannot fay, that there was any one of thefe Pa-

pers that was altered.

Mr. Soil. Gen. And, my Lord, after there were

an Hundred compofed, he directs Mr. How to bind

them up in a Volume, and puts a Preface and Index

to them, and fets his Name to it. Now that is

certainly a Publication and owning of them.

Mr. Weld. So far as in that Book goes, there is

Evidence that he is the Author and Publiiher \ and

they have objected nothing to it : So that the only

Queftion is concerning the other Obfervators. Now
he fays he had leave from the Obfervator to make
thofe Alterations.

L. C. J. Holt. No, he does not fay fo. Heark

you, Sir, Did you ever add any Thing ?

Mr. How. Not that I know of, but a Word
fometimes to make it Senfe.

Mr. Weld. Did he ever allow you to do it ?

Mr. How. He has often faid, that Printer was a

Blockhead that did not.

Mr. Mountague. My Lord, my Objection was

fingly, as to the reading the Papers, not of the

Book. The Thing they ofter'd as Evidence, was

the Papers ; and we fay they ought to produce the

Originals, which they have not done.

L. C. J. Holt. They offer the Book in Proof.

Mr. Mount-
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Mr. Mountague. Then, my Lord, I muft beg

Leave to oppofe that likewife. For this Book is

proved to be his, no otherwife, than by the Printer's

{"wearing, that hlv. Tutchin order'd him to bind up
three Volumes of his Obfervators ; and the Printer

himfelf has put together thefe Papers, and Mr.
Tutchin has writ a Preface before them •, but whe-

ther the Papers thus put together were ever exa-

mined, non conftat : or whether the Bookbinder has

made no Alterations, non conjiat. And it docs not

appe ir, that Mr. Tutchin look'd over of th

Papers that are here bound up. So that the moil

the Queen's Council can make of this Evidence, is

this : Plere is a Book Mr. Tutchin took to be his

Book upon the outward View of it, or at leaft upon

the Credit of his Printer ; and therefore every thing

in it mtift be read againft him, as his. Surely,

my Lord, that ought not to be allowed of. When
Dr. Drake was here tried for being the Author of a

fcanda'ous Book, it was fworn againft him, That

upon fhewing him one of the Books he was charged

with, he owned himfelf to be the Author of it. But

a Queftion being afk'd, Whether the Book that was

offer'd to be read in Evidence againft him, was that

very Book that had been fhewn him, when he own-

ed himfelf to be the Author ? It was anfwered,

No : But it was a Book of the fame Impreflion,

and therefore ought as much to be read againft him,

as the Book he owned. But, as 1 take it, that Evi-

dence was difallowed.

Mr. Att. Gen. Mr. Mountague, you ftate it wrong,

for that Book was read.

L. C. J. Holt. That Book was read, tho' it was

not proved as that very Book that was deliver'd.

It was the Bookfeller that faid the Book was print-

ed by Dr. Drake ; but he would not fay it was that

very Book that was given in Evidence. He took a

Book with fuch a Title : But was this the Book ?

But he could fay, the other Book was never taken

away. Now this Book is owned by Mr. 1'ulchin,

by making the Preface and Index to it.

Mr. Mountague. It was a Book of the fame Im-

preffion with that \\\i\diDv.Drake had own'd himfelf

to be the Author of, that was offer'd in Evidence.

L. C. J. Holt. He took the Book from the Shop

that was read, the other Book was in the Shop.

Mr. Att. Gen. The Bookfeller faid he knew who
writ the Book, but not who writ the Preface.

Mr. Mountague. But, my Lord, be the Cafe

one way or the other : The Thing we infift on is,

That they cannot read the firft Papers produced,

becaufe Mr. Tutchin has not owned that Paper in

particular for his, that is inferted in the Book.

L. C. y. Holt. If the firft Paper was printed by

his Order, according to the Bargain made between

them, it is reafonable it fhould be read. 1 do not

know, fays he, that I made any Alteration here ;

fometimes 1 did alter, and femetimes ftrike out, and

made the Exprejfwn lower ; but I know not that I

made any Alteration here ; and when I did, I often-

times acquainted him with it ; but that I made any

Alteration here, I know not : Iprinted it by the Copy,

and the Copy is loft. Now Mr. Tutchin would have

him make up a Volume ; and, fays he, This Vo-
lume I bound up by his Order.

Mr. Mountague. My Lord, here is a.Paper of-

fer'd, which they cannot prove to be a true Copy •,

and will you let them read it, becaufe they produce

another Paper like it, bound up in aVolume •, which,

by the way, is proved no otherwife to be his, than

by his befpeaking a Set of Obfervators to be bound
up for him ?
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L. C. y. Holt. It is the fame.

Mr. Mountague. My Lord, I think, with Submit
fion, they may not read any of the Papers, if they
have not examined the firft Copy lent to the Printer.

L. C.y
,
Holt. A Man fends a Copy to print,

which is a Libel, and the Print is produced that is

faid to be according to the Copy : There is another
Print produced, that agrees with the firft, which he
hath owned.

Mr. Mountague. My Lord, I did hope that the

Queen's Council would have given an Anfwer to

that Part of my Objection, That thefe printed Pa-
pers are no more than Copies.

L. C. y. Holt. It is more than a Copy. Every
Copy of a Libel is a Libel ; and every Printer of a

Libel is guilty of a Libel.

Mr. Mountague. My Lord, it's true, every Co-

py of a Libel is a Libel ; but whofe Libel is it ?

Mr. Harris. My Lord, it is not proved that he
ever perufed that Copy.

Mr. Mountague. Pray, Mr. How, was it his Di-
rection to put thefe very Sheets together, or to make
up a Volume of Obfervators ? I do afk you,whether
your Direction was to make up a Book of Obferva-

tors, or to bind up thefe very Sheets ?

Mr. How. He gave me Direction to make up a

Set of Obfervators.

Mr. Mountague. Then you fay, it was only to

bind up a Set of Obfervators ; and fo on your own
Head you bound up thefe Obfervators. But can you
fay, he has look'd over all the Papers in that Book,.

and owned them ?

Mr. Serf. Weld. My Lord, here is a Man fays, he

order'd him to deliver them to my Lord Not-

tingham.

Mr. Mountague. How long is it fince he gave you
thefe Directions ?

Mr. How. I believe it was about a Week after

the Volume was publifhed.

Mr. Mountague. How long fince is it, that the

Volume was publifhed ?

Mr. How. It was about April, 1703.
Mr. Mountague. How long after did you deliver

them ?

Mr. How. I deliver'd them within a Week after.

Mr. Alt. Gen. There are but two of the Obfer-

vators we charge the Defendant with in that Book •,

and therefore we humbly infift on reading of the

printed Papers, on the Evidence we have given,

which we take to be fufficient to read them without

the Book -, thefe Papers being printed after this A-
greement was made between them, and bound up

by his Directions, he is anfwerable for them.

Mr. Mountague. My Lord, I do, with Submif-

fion, fay it ought not to be read, tho' it be in that

Book •, for no Man has proved that Paper that is in

it to be his. But if they lay any Weight on the

owning the Book, the publifhing the Book is a new
Crime, for which he may be punifhed afterwards,

and he is not charged with it in this Information.

Mr. Att. Gen. If a Man be indicted for being

the Author of a Book ; being indicted once, he is

indicted once for the whole Book.'

Mr. Whitaker. My Lord, we are indicted for a

fingle Paper •, and that Book is not the Matter of

the Indictment.

Queen's Council. My Lord, we have done now.

We defire the Papers may be read.

L. C. y. Holt. Read them both.

Then the firft Obfervator was read.

Obfervator, May 30, 1702. " At the fame
" time we confider the French King's Succefs in his

" Bribery
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Bribery and Corruption, we ought to lament the

fad State of our own Country, which affords fo

many Inftances of Treachery. If we may judge
by our national Mifcarriages, perhaps no Nation

in Europe has felt the Influences of French Gold

more than England ; and worthy it is our greateft

Lamentation, that our Dear Country mould be

weaken'd by Men of mercenary Principles, when

Countries inferior to us in Strength and Riches

are fecured from Attempts of this Nature, only

by the Fidelity of their People. What is the Rea-

fon that French Gold has not affected Holland, as

well as England ? but that their Miniftry is fuch,

as is entirely in the Interefl" of their Country, and

altogether incorruptible : They prefer Men that

are knowing in their Polls, and are active in Bu-

finefs. When in England we find Offices for Men,
not Men for Offices ; and a Title of Honour
gives a Man a Title to a great Employment he

is altogether ignorant of. By this, and by prefer-

ing of Men by Interefl and Favour, has the Ex-

cife, the Cufloms, and other Branches of the Re-

venue, intolerably funk ; and by this Means has

theNavy of England, our chief Support, been hi-

therto perfectly bewitch'd: And can Lewis fpend

his Money better, than in getting Men into Of-

fices in England, who are either falfe or ignorant

in the Bufinefs, or are his Friends ?
"

Mr. Soil. Gen. The next is N° 23. Saturday,

July 11. 1702.
" And this is a Prerogative of lingular Advan-

' tage to the People of England, in that their Re-
' prefentatives are the Judges of the Male-Admini-
' flration of their Governors, that they can call

f them in Question for the fame, and can approve
' fuch to wear the Crown who are fittefl for Go-
' vernment ; which tHey have often done, and in-

' deed which is the Privilege of all free People,
' who are authorized by the Laws of God and Na-
' ture to choofe their own Governors."

Mr. Att. Gen. Now we will fhew thefe Papers

to Mr. Flow, for thefe are all that are in the Book.

(They were Jhewn him). Mr. How, pray tell us who
was the Author of thefe Papers ?

Mr. How. Mr. Tutchin.

L. C. J. Holt. How do you know that ?

Mr. How. I had them of him.

Mr. Att. Gen. Did you pay him for them ?

Mr. How. I paid him for thefe very Papers.

Mr. Montague. What, thefe Papers that are now
produced? You never fhew'd them to him, did you ?

Mr. How. No ; but I fhew'd him the fame

Number.
Mr. Mountague. Have you read them to him ?

Mr. How. He has owned them all ; he has own-

ed them an Hundred and an Hundred times, all of

them.

Mr. Mountague. Have you the Copy of thefe

Papers by you ?

Mr. How. No.
Mr. Mountague. Did you fearch for them ?

Mr. How. No, I have not.

Mr. Harris. My Lord, if we had feen thefe Pa-

pers, then we might have feen what Alterations were

made in them.

Mr. How. I believe he had them back again.

Mr. Mountague. I believe he has not been afkM
to fearch for them.

Mr. Att. Gen. Did not Mr. Borret fend to you
about the Original Papers ?

Mr. How. Yes.

Mr. Att. Gen. Did you look on what you had ?

Mr. How. Thofe that I had were look'd out.

Mr. Att. Gen. What became of them ?

Mr. How. I know not, but he might have them
back again.

Mr. Att. Gen. Thofe that you did find, what
did you do with them ?

Mr. How. Thofe that I have now, are but Two
or Three.

Mr. Att. Gen. Did you carry all the Original Pa-
pers you had to Mr. Borret ?

Mr. How. Yes, all that I know of.

Mr. Mountague. Have you no Copies ? Did you
not fay you were not defired to look for thefe Obfer-

vators ?

Mr. How. I faid, I did not know whether I was
ordered to fearch for thefe particular Obfervatcrs.

Mr. Mountague. Did Mr. Borret defire you to

look after thefe Original Obfervators ?

Mr. How. I am not pofitive.

L. C. J. Flolt. Did you deliver all thofe that you
had to Mr. Borret ?

Mr. How. Yes, my Lord, all that I had at that

Time ; but I have had fome fince.

Mr. Att. Gen. He told you before, That till

there was like to be a Profecution, he did not keep
them, but fince he did •, and now he look'd for what
he had, and deliver'd them to Mr. Borret.

L. C. J. Holt. Then Mr. Borret muft be fworn.

And he was fworn accordingly.

Sir T. Fowls. Mr. Borret, acquaint my Lord,
and the Jury, whether you defired Mr. How to look

out the Copies of the Obfervators.

Mr. Borret. I fent to defire Mr. How to look

out all the written Copies of the Obfervators, which
he had received from Mr. Tutchin -, and he after-

wards brought me a confiderable Number of them,

and faid they were all he could find : And I have

very carefully look'd them all over, but cannot find

any one amongft them that relates to any of thofe

Obfervators mentioned in the Information, except

one, which is in May lafl, the v/hich I have here in

Court.

Mr. Mountague. Did you fend to Mr. How, to

afk for the Original of thefe Papers here named ?

Mr. Borret. I did.

Mr. Mountague. Will you produce the Papers

you have? MyLord, they have taken thofe Original

Papers ; and if they were produced, you would fee

how they are mangled.

Mr. Att. Gen. If they were nothing to the Mat-
ter, what did they fignify ? Only this is a popular

Thing, and they muft fay a great deal.

Mr. Conyers. Read the Obfervator of the 12th of

June, 1703, which contains thefe Words. (Which

the Clerk read, as follows).

" Take one Time with another, the Mifmanage-
" ments of the Navy have been a greater Tax on
" the Merchants, than the Duties raifed by Parlia-

" ment. We never had a better Navy ; but the

" Wifdom of the Managers thereof is like a Bot-

" tomlefs-Pit, pafl finding out."

Mr. Conyers. Now go on to N° 20, the 16th of

June, 1703. (Which the Clerk read, as follows).

" What avails it a Man of Learning and Parts,

" to qualify himfelf for the Service of his Country
" on the Ocean ? If he has Knowledge enough to

" advife Neptune himfelf, if he has no Interefl, he

" mall have no Preferment. How much does it

" look to our Nation's Difadvantage, to have Men
*' in eminent Stations in the Navy, who have not

6t
fo much as an Idea, a Notion, a Thought of Na-

" val
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«« val Affairs ? To have Men to fuperintcnd the

** Building of our Floating Caftles, who know not

" the Nature of any Part of the Management ? To
" have Men employed in the Victualling, who qua-

" lify themfelves for that Poft by learning to write

" their Names, which is indeed a Poll for a Philo-

*' fopher bred to the Sea ?
"

Then Mr. Tanner was fworn, as to an original

Record, which he produced about Daniel De
Foe'; Trial, to be compared with the Pafj'age to

be next read,

Mr. Conyers. Now read the Obfervator, N'1
27.

Saturday the 10th of July, 1703. {Which was

read, as follows).

" Countrym. Truly, Matter Obfervator, I have
" no very good News for you. Mr. Daniel De Foe

" has pleaded Guilty to the Indictment againft him,
" for writing and publifhing the fhortefl Way with
" the Dijfenters ; and he is fentenc'd to ftand three

" Times in the Pillory, to pay a Fine of200 Marks,
." and to find Security for his good Behaviour for fe-

" ven Years. Obfer. The Court could do no other-

" wife than convict upon, upon his pleadingGuilty,
" habemus confitentem reum is very often the Voice
" of Courts of Judicature : 'Tis the Eafe of Judges
" and Juries. If Daniel De Foe was in Expectation
" of Coleman's Black-Box, he has found a Pillory

" inftead of it. I don't trouble my Head abcut the

" Cuftom of giving the Pillory to Authors, which
" is the Punifhment of Bakers. You talked juft now
" of turning Author, have a Care of your Candle ;

" you fee which is the fhorteft Way with Authors :

*' You mud all enter your felves in the Regiment of
" Colonel Foe. The Law of England directs,That
" no Man lhall be fined ultra tenementum ; and I

" make no Queftion, but the Juftice of the Court
" has fined Mr. Foe anfwerable to his Eftate : His
" Security for his good Behaviour for {tvtn Years,

" without doubt, was rationally confider'd, as to

" the Legality thereof. For my Part, I am only
" acquainted with old Laws of England, the an-

" cient Birthrights and Immunities of Englifhmen :

" This I take to be the Foundation of new Laws."

Sir T. Powis. The laft is of the 20th of May laft ;

Mr. Borret, is the Original of that here ?

Mr. Borret. Yes.

Sir T. Powis. Who had you this of?

Mr. Borret. I had it from Mr. How.
Sir T. Powis. Shew it to Mr. How. (Which was

done).

L. C. J. Holt. Whofe Hand is that ?

Mr. How. To the belt of my Knowledge, it is

Mr. Tutchin's.

L. C. J. Holt. Who had you it from ?

Mr. How. From Mr. Tutchin, or his Order.

L. C. J. Holt. Did you pay him for it ?

Mr. How. Yes, my Lord.

Mr. Att. Gen. Then that likewife was printed

under the Title of the Obfervator ?

Mr. How. Yes, Sir.

Then the Paragraph was read.

*' Countrym. Mafter Obfervator, there's another

" Plot againft you. Obferv. Prithee Man, there's

" a Plot againft the Queen, and the whole Nation ;

" is it any wonder then that there are Plots againft

" me ? The Fligh- Flyers are now plotting againft

" every honeft Man in England. I'll tell you more
" of it the next Time we meet. Countrym. I fancy

" fome Sort of People plot againft you, becaufe

" you endeavour to countermine their Plots againft

" the Queen and Nation. Obferv. You are right

Vol. V.
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" enough •, but that fhan't hinder me From detect-
" ing their Defigns, and from opening the People's
" Eyes. But, prithee, what Plot is this ? Countrym.
" Why, Sir, it is a Plot preparatory to your Trial ;

" and if they can't effect this Plot, I fuppofe you'll
" never betry'd. They infinuate into the Citizens
" of London, that you have lately written very
" fcandaloufly, malicioufly, and treafonably, and
" I don't know how many other Lies, againft 'em
" the faid Citizens •, and by this Means they are
" minded to fet your Jurors againft you. 0£/iThis
" is likely enough •, they'll leave no Stone unturn'd,
" to fupprefs the Truth. I underftand, I mould
" have been profecuted by Bill the laft Sefilons, but
" that the High-Flyers did not like the Jury •, nay,
" they fay they don't like the two Sheriffs, be-
" caufe they won't packjuries to find innocent Men
" Guilty."

Mr. Mountague. Now, my Lord, we take it,

there is a Variation between this Paper, and the In-
formation. In the Copy, it is only C. •, in the Infor-

mation, it is Countryman. Now when they defcribe

any Paper, it muft be as it is writ ; and they cannot
fay Countryman, when it is but C.

L. C. J. Holt. He writes a Dialogue between

the Countryman and the Obfervator ; but now he

makes C. for Countryman.

Mr. Mountague. My Lord, if they go upon the

Libel, they muft give it as it is under his own
Hand.

Sir T. Pcwis. That Letter is to be underftood

Countryman.

L. C. J. Holt. When he ufed to write C. were
you not to write Countryman at large ?

Mr. How. At firft we were ; afterwards as it

might be intelligible.

Mr. Mountague. Still we think they have not

done enough : They have not proved this Thing
fufficiently, by the Witneffes they have called. For,

my Lord, we take it, that they muft pofitively

fhew it was writ within the City. In the Trial of

the Bifhops, it was proved to be all under their

Hands : Yet it was required then, that they might

make it appear, that that Paper was writ in the

County of Middle/ex.

Mr. Att. Gen. Mr. How, where do you live now ?

Mr. How. In Grace-church-fireet.

Mr. Att. Gen. Let that Agreement be made
where it will, the Publifhing was in London ; and

we may lay the Information here.

L. C. J. Holt. Where did you receive thefe Pa-

pers ?

Mr. How. Moft commonly they were fent to my
Houfe, in Talbot- court, Grace-church-jlreet.

Mr. Whitaker. Have you not fetch'd fome of

them from Lambeth ?

Mr. How. Yes, fome of them.

L. C. J. Holt. Suppofe a Man draws up a Libel

in Middlefex, and there agrees with a Printer who

lives in London to print it : He takes it away, and

prints it in London, and there publifhes it. Now the

Queftion is, Whether he that drew it, is not guilty

of Compofing and Publ ifhing of it in London ? Every

Copy is a Libel of it felf.'

Mr. Mountague. Every Copy is a Libel ; and

the taking a Copy of a Libel, may be a Publicati-

on : But'that is not the Thing laid to his Charge •,

it is Scrip/it Cif Compofuit. Now the Writing is in

the County of Surrey ; there he writes, and there he

compofes.

L. C. J. Holt. He is charged with Writing,

Compoiing, and Publifhing a Libel in London. Tho'

Z z z he
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he be not guilty of Writing there, yet he may be

guilty of Compofing it there.

Mr. Mountague. Now, my Lord, as to the Pub-

lifhing, the Printing is not the Defendant's Pub-

lifhing : That affects another Man. Therefore we
think they fhould give fome Evidence of his writing

thefe Papers in London.

Sir T. Powis. My Lord, As to that, the Word
Compofuit is proper to relate to the Printing of it :

(For the Printers have fuch a Term as Compofing).

And that is fully proved to be in London. And for

Writing (whether that be a .material Thing between

us) I take it, that he that does write a Libel, and

fends it to London ; and there, by his Authority and

Directions, it is compofed again in another Paper,

and printed ; that Paper is ftill his Writing, where-

ever it goes. However, the other Words come up

to the Cafe fully ; becaufe if that which he writes is

fo publifhed, it may be faid to be writ by him,

wherever it is fo publifhed.

Mr. Att. Gen. We have proved his owning him*

felf to be the Author, and his caufing it to be printed

in London.

L. C. J. Holt. That is not an Evidence of his

writing it.

Mr. Att. Gen. My Lord, It is a Proof of his

caufing it to be printed.

L. C. J. Holt. If he be guilty of a Fact in one

County, you cannot charge it in another. But if

he caus'd it to be printed in London, no queftion it

will be a Publication here.

Mr. Atl. Gen. The Compofing and Printing is

a Publication •, and that we have proved to be done

in London, purfuant to his Agreement. And we
alfo charged him with writing the fame ; and as a

Proof of that, we have proved his owning himfelf

to be the Author. If that be not an Evidence of

his writing it, we can hardly ever prove that part

of the Charge of writing : For he that writes a Li-

bel, will do it alone ; and proving the Copies to be

received in London, is an Evidence they were writ

there firft, if the Defendant did not prove the con-

trary.

Mr. Whitaker. Mr. How fwears, he had the Co-

py from Lambeth.

Mr. Att. Gen, Where was it compofed ?

Mr. How. At my Houfe.

Mr. Att. Gen. Was he there at your Houfe ?

Mr. How. Yes ; and I had them from him
there.

L. C. J. Holt. Did he write any of them there ?

Mr. How. Not that I know of.

Mr. Att. Gen. Is Mr. tutchin in the Court ?

Mr. Mountague. I believe not.

L. C. J. Holt. Why is he not here ?

Mr. Mountague. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, to fpare me a few

Words in Behalf of the Defendant. I can hardly

fay I am of Council with Mr. Tutchin, becaufe I

have never feen him, but upon recording his Ap-
pearance in open Court ; and he has not thought fit

to fend us any Inftructions till this Morning,

when we were juft going down to Weftminfter.

But I do fuppofe, this Remifnefs in his Temper,
does proceed from his Innocency of the Accufation

againft him : And he has a Mind to let the

World fee, how eafy it is to make his Defence ;

fince he has pitch'd upon me for his Advocate, and

given me fo little Time to prepare my felf for it.

But as fiiort Notice as I have had of this Informa-

tion againit him, thus much I will beg Leave to

fay to it in general ; That it does by no Means

come up to what the Gentlemen on the other Side
call it, A Charge of Writing and Tublijhing a falje
and fcandalous Libel. My Lord Coke has given
us a Definition, or rather a Defcription of a Libel :

Says he, " Famofus Libellus, feu infatnatoria Scrip.
" tura, is made either againft a private Man, or
" a Magistrate. If it be againft a private Man,
" it does deferve to be punifhed ; becaufe it is

" likely to incite all the Family or Kindred of
" fuch Perfon, to revenge the Injury •, which
" tends to the Breach of the publick Peace. If
" it be againft a publick Perfon, as a Magiftrate,
" it is a greater Offence : Becaufe it concerns not
" only the Breach of the Peace, but it is a Scan-
" dal to the Government. And it matters not whe-
" ther fuch private Man, or Magiftrate, be dead or
" alive at the making of fuch Libel ; becaufe the
" Friends and Relations of fuch Perfons, are inci-
" ted thereby to difturb the Peace of the King-
" dom. By all which Sayings of my Lord Ccke°l
do humbly fuppofe, That there can be no Libel,
where no Perfon certain is reflected upon, or fcan-

dalized. A Libel that points at no Body in parti-

cular, is like a Shot at Random, that feldom docs
any Mifchief. And therefore I do take it, with great
Submiffion, That in this Cafe, Mr. Attorney fhould
have fhew'd us what Perfon (either publick or
private) thefe Objervators have afperfed. My
Lord Coke, in another Place, does liken libel-

ling to Poifon, which fecretly deftroys a Man's
Reputation, as the other does his Life. But cer-

tainly it would be thought a ftrange Sort of Indict-

ment, to charge a Man with being guilty of Mur-
der •, and not mention fome one in particular, that

has loft his Life through the Defendant's Means or
Procurement. Now pray, my Lord, how much
does this Information differ from fuch an Indict-

ment ? Here it is faid, That the Defendant Tutchin
has wrote and publifhed a falfe and fcandalous Li-
bel, of and concerning this Kingdom of England,
and the Officers and Minifters of the Queen. But
a national Reflection, that equally concerns every
individual Perfon in the Kingdom with the Reflector

himfelf, cannot excite and ftir up the People to

quarrel one with the other. And to tell me, the

Minifters and Officers of the Queen are particularly

concern'd, does but give me Occafion toafk, what
Officers and Minifters Mr. Attorney is taking care

of ? For I do not find any Minifter of State, or
other great Officer, fo much as mention'd through-
out this Record. A Bailiff, or Conftable, is one of
the Queen's Officers ; and yet very few will think,

a Man ought to be punifh'd for Scandal, that mail

fay of fuch Officers and Mjnifters, they commit fre-

quent Mifdemeanors, and are of mercenary Princi-

ples. Would it not have been eafy for Mr. Attorney

to have affigned the Particulars, if he knows of

any body that has been defamed by thefe Obferva-

tors ? But fince the Information fets forth no Par-

ticulars, I hope the Jury will take it for granted,

that nothing in thefe Papers can be affixed to any

Man's Door : But whatever has been writ, is fpent

in the Air ; and I hope this Accufation will vanifh

there likewife.

In the next Place, my Lord, I would beg Leave

to take Notice of the particular Papers, which have

been feverally read in Evidence. And the firft that

has been produced, is one of the printed Obferva-

tors, agreed on all Hands to have been publifh'd

fo long ago as the 30th of May, which was in the

firft Year of her prefent Majefty's Reign. And
as to this, the Charge is, That the Defendant has

written,
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written, compofed and publifh'd it. But how-

many of thefe three Particulars have been made

Out, muft be next obierved. And as to the writing

of it, Mr. How has fworn, That there was an

Agreement made betwixt him and the Defendant,

(but where, he cannot fay) that Mr. T'utchin mould
write a Paper, fometimes once, fometimes twice a

Week, of the publick Tranfactions •, and fuch a

Paper has been writ by Mr. T'utchin ; but where

this Paper was wrote by Mr. Tutchin, or deliver'd,

Mr. How cannot fwear. However, fo far he goes,

that from thefe Papers of Mr. T'utchin he has print-

ed at his Houfe in London, thefe Papers are now
produced. But on this Evidence, I muft, with your

Lordfhip's Favour, obferve, That there are two

different Sorts of Libels fppken of: The one is in

Writing, fuppofed to be written by Mr. T'utchin,

but God knows where : The other in Print, own'd

by Mr. How to be printed and publifh'd from the

written Paper •, which does not appear, and of

which no true Copy has been proved. Now we
hope, therefore, my Lord, that the Gentlemen of the

Jury will rightly diftinguifh betwixt this firft and

iecond Libel, and make a Difference betwixt the Act

of Mr. How, and that of Mr. T'utchin, The print-

ed Papers here produced, are ftil'd the Obfervator ;

fo was not the written ones, it Mr. How be to be be-

lieved. The printed Obfervators are fold about, for

the fole Benefit of Mr. How ; and Mr. T'utchin re-

ceives only a fma!l Premium, for the writing once

or twice in a Week. Mr. T'utchin only earns his

weekly Subfiftance, by making Observations in the

Country •, and it does not appear, that he concerns

himfelf further about the printing or publishing of

them. If he gets his Money, Mr. How may do
with his Papers as he thinks fit. So that I muft

humbly infift upon it, That what Mr. How has done

within this City of London, can never reach Mr.
T'utchin into Surry or Effex. ft has been faid indeed,

and I fhall not contradict it, That the bare tranferib-

ing of a Libel, will make a Man guilty of libel-

ling : But for this Reafon I do fay, That Mr. How
only has been guilty of making and publifhing

thefe printed Obfervators in London ; and Mr. T'ut-

chin, if he be guilty, muft be convicted of the mak-
ing and publifhing that, which can be fworn to be

his written Obfervations ; efpecially fince it has

plainly appear'd, that the Papers written by Mr.
Tutchin, have been frequently alter'd by Mr. How,
before they were printed off.

And if we confider the PafTages that have been

produced, the Gentlemen of the Jury will perceive,

a very little Alteration will make thefe Papers quite

different from what they are. However, as they

be, I hope there is no great Matter in any of them.

The firft Obfervator fays :
" At the fame time, if

" we confider the French King's Succefs, in his

" Bribery and Corruption, we ought to lament the

" fad State of our own Country, which affords fo

" many Inftances of Treachery, £2V." Now, pray

who is We in this Cafe ? Says Mr. Attorney, in his

Innuendo, The People of England. But I hope an

Innuendo fhall not make a Man guilty of a Crime,
which otherwife can't be affix'd upon him. But

fupppofing this fame Paper were in truth written

with Relation to England ; will any one fay, that

(no Times whatfoever) this Country has afforded not

any Inftances of Treachery? And what Part of this

Information does fo much as fix the time to which
the Obfervator alludes? If all that is here fet forth

were written of a former Miniftry, I do fuppofe

there would not be fo much Blame laid on the Au-
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thor, as if he comes nearer the prefent Times : So
the Time to which thefe Papers do refer, muft cer-
tainly be material, and fit to be confidcr'd of, be-
fore any one can rightly judge of this Cafe. And
for want of its being afcertained and determined
whether thefe Reflections may extend, I hope the
Jury will not very much regard them.
The next Charge does fet forth a wicked Aifer-

tion to have been made, de & concerned Poteftat. Po-
puli Anglicani. But we muft be in your Lordfhip's
Judgment, whether the Paper that is produced,
does make out that Affertion to be juft as it's laid.
I take it, with Submiffion, that there is a manifeft
Variance betwixt the Charge and the Libel. The
Charge makes him (peak of the Power of the Peo-
ple at large ; when the Paper comes to be read that
fpeaks of our Representatives in Parliament. And
iurely there is a Difference, to fay, The People at
large can do fo and fo : and to fay, Our Reprefen-
tatives in Parliament can do it. For Inftance 5 The
making of Laws is not in the People difperfed over
England; but in their Reprefentarives in Parliament,
in Concurrence with the Houfe of Lords, when the
Royal Affent does likewife concur with them ; there-
fore I think this Charge can't affect us, upon account
of this Variance. The next Article then to be taken
notice of, is that concerning the Navy.

Mr. Soil. Gen. But Mr. Mountague fays nothing
of the Prerogative the People have, that the Re-
prefentatives are the Judges of the Male-Adminiftra-
tion of their Governors ; that they can call them in

Queftion for the fame, and can appoint fuch to wear
the Crown, who are fitteft for Government ; which
they have often done. He paffes by all this fcan-

dalous Matter.

_

Mr. Mountague. I did fo, Mr. Sollicilor, and I

did it on purpoie, becaufe I look'd upon it as a Mat-
ter not proper for you and me to talk of as Ad-
vocates^ in this Place. And I am apt to think my
Difcretion in pairing it by will be more eafily jufti-

fied, than theirs that fhall bring fuch Points as thefe

upon the Stage to be talk'd on before this Afiem-
bly. I muft declare for my own Part, that I think
the Rights of Princes and the Power of the People
too high Topicks for me to meddle with ; let others

do as they think beft. I fhall pafs over to the

next Article concerning the Navy. " Take one
" time with another, the Mifmanagements of the
" Navy have been a greater Tax on the Merchants,
" than the Duties raifed by Parliament." Now
how does this relate only to the Navy-Royal ; it is

no where faid, the Mifmanagement of the King's
Navy, or the Queen's Navy. And the Word Navy
does, in my poor Underftanding, fignify no more
than a Number of Ships got together ; and there-

fore I do humbly conceive, there may be a Navy
of Merchant Ships, as well as a Navy of Men of
War, 'tis altogether uncertain what Navy the Au-
thor does allude to.

L. C. J. Holt. Surely the Navy muft be the Na-
vy Royal.

Mr. Mountague. If it muft, my Lord, yet no
body can fay that we never had any Mifmanage-
ments in the Royal Navy, and whenever that has

happened, the Merchants of England, in all Pro-
bability, have fuffer'd for it.

Mr. Att. Gen. My Lord, I think all this Dif-

courfe is fuch as is not to be allowed.

Mr. Soil. Gen. When a Man complains of the

Mifmanagement of the Government, and then

comes after this, and fays that the People have

a Power inherent in them to call their Governors
Z z z 2 to
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to an Account: What is this? Does it want an

Expofition, thus to poffefs the People with an Opi-

nion of the Power they have to call the King or

Queen to an Account ? What does fuch Things

tend to, but to raife in the People an Indignation

againft the Government ?

Mr. Mountague. My Lord, the thing I was in-

filling upon was, that whatever is here fet forth,

is not brought within any Compafs of Time,' and

there is no particular Reflection upon any Perfon

whatfoever. Though Mention is made of divers

Mifmanagements and of ieveral Mifcarriages ; yet

all thefe things may be laid of other Times long

fince. And therefore, fince this Exception goes to

all the relt of the Charges in the Information, I fhall

pafs by the other Particulars. And fince I have

taken up a great deal of your Lordfhip's Time al-

ready, I fhall leave the reft to thefe Gentlemen that

are to fpeak after me.
Mr. Serj. Darnel. Will you fay they are true ?

Mr. Wbitaker. My Lord, here is an Accufation

that we did write, and compofe, and publifh thefe

Papers ; now it appears that the firft Author was
often out of London, and that the Copy was often

fetch'd from Lambeth, and other Places; and the

Witnefs did apply the Title ofObfervator to every

one of thefe Papers. Now that which they call

Libellous is not in theWriting which we did write

;

and if we did not write it in London, I hope you

will not find us guilty of writing and publifhing a

Libel.

Mr. Mountague. My Lord, we have not done

any thing as to the Printing at all ; we had nothing

to do with it.

L. C. J. Holt. Were not you concern'd in print-

ing it ? I can't imagine how Mr. How came to pay

for it elfe. Mr. How, what were you to give for

every Obfervator ?

Mr. How. For about Sixty-fix of the laft, I paid

Twenty Shillings a Time.

L. C. J. Holt. What did you give for them

before ?

Mr. How. Half a Guinea a Time.

L. C. J. Holt. Was it the fame thing to him

whether you printed it or not ?

Mr. How. Yes •, but I would not have given it

him, if it had not been to be publifh'd.

Mr. Whitaker. My Lord, we are in your Judg-

ment as to this Matter, Whether they can find us

guilty of a Libel in London?

Mr. Soil. Gen. It was in London.

L. C. J. Holt. Where was the Agreement made?

Mr. How. I did think at firft that it was in the

City, and I do think fo ; but he fays it was in

Surry. The Papers were deliver'd fometimes at

my own Houfe, and fometimes in the Country.

Mr. Att. Gen. Were they deliver'd to you to be

printed ?

Mr. How. Yes.

Mr. Att. Gen. You faid you and he have mended

the Papers ; has that been done at your Houfe in

London, or in the Country ?

Mr. How. I do not know which.

Mr. Mount-ague. Let me afk you one Queftion

:

Can you fwear to any particular Paper, that he de-

liver'd that Paper in London ?

Mr. How. 1 do not know where they were de-

liver'd.

Mr. Weld. It need not be infifted on to find him

guilty of all ; if they find him guilty of the Pub-

lication, that will be enough; and that they cannot

deny but he is guity of that. When it is deliver'd

.-) Ann.
to be printed, it is as much a Publication as the

compofing of it.

Mr. Mountague. But it does not appear that it

was deliver'd in London.

Mr. Weld. But he owned it in London.
Sir T. Fowls. He did canfe thefe Papers to be

printed in London.

L. C. J. Holt. He deliver'd them to be printed
in London : How agrees to give him half a Guinea a
Paper at firft, and Twenty Shillings afterwards

;

and furely then he defigned to have them printed.
Mr. Mountague. He cares not what he does with

the Papers, he was only to have fo much Money for
them.

Mr. Att. Gen. My Lord, here they are fetting

up a Doctrine that will make Libelling fafe, fo that
no Man fhall ever be puniflAI for it. We have
charged him with writing, compofing, and publifh-
ing a Libel: We have proved the Agreement made
with the Printer, be it in London, or out of London,
is not very material. Now if there be an Agreement
made out of London, for printing and publifhing a
Libel, wherever that Libel is printed and publifh'd,
he is guilty ; for whatever is done by his Agree-
ment, he is guilty of it. As to the next thing, I

am much concerned to hear them fay, that whkis I

never before heard urged in any Court, that a Libel
is not a Libel unlefs they affign fome particular Per-
fon; but I look upon it as the higheft kind of Li-
bels to reflect on publick Officers in general ; on
the Administration of Juftice in general. I believe

every one knows a Libel is a Libel, tho' particular

Perfons are not named : If it reflect on Officers in

general, as Minifters of State, or Judges or the like.

Mr. Mountague would have it, that Reflections on
the Minifters of the Crown is not a Reflection on
the Queen; and he would have it, that we should
have averr'd who thefe Minifters are that were
meant in the Libels. As to the firft, certainly they

that reflect: on the publick Administration of Juftice

by the Queen's Officers, do reflect on Her Majefty,
who places and continues them in their Offices.

And to the fecond Reflection, being in general on
the Miniftry, we ought not, nor could aver, who in

particular he meant in thefe Libels ; the whole Ad-
ministration under the Queen is reflected on, in

placing in Officers in general ; in the Management
of the Navy, and placing in the Officers thereof;

and in the Administration of Juftice in the Courts
of Juftice ; and what can be more fcandalous ?

There needs no Averment to explain thefe, in them-
felves they appear to be Libels ; and I hope fuch

Difcourfes as have been made on this Occafion for

the Defendant, will not meet with any Countenance;
but I am furprized to hear it justified here by a

Council, That the People have Power to call their

Governors to Account.

Mr. Mountague. I did not fay fo.

Mr. Att. Gen. Certainly what you did fay, viz.

That you fhewed more Difcretion in paffing it by,

than we did in queftioning the Defendant for it, and
that we wanted Difcretion in bringing this Matier

on the Stage ; could have no other Meaning, but

that the Matter was juftifiable, but you would not

in Prudence do it ; which, I muft fay, is the great-

eft Liberty I have known taken by a Council.

L. C. J. Holt. 1 did not hear him fay fo.

Mr. Mountague. I did not fay fo ; I faid it

was more difcreet to pafs it by than take notice

of it.

Mr. Ait. Gen. I will always profecute any Man
that fhall affert fuch Doctrine. My Lord, I think

my
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my felf obliged in Duty, being in the Station I am,

always to take Notice of inch Difcourfes as thefe,

which no Council ought to prefume to make.

L. C. J. Holt. Gentlemen of the Jury. This is

an Information that is preferred by the Queen's At-

torney-General againft Mr. Tutcbin, for writing,

And compofing, and publifhing, or caufing to be

writ, compofed, prpublifhed, fcveral Libels againft

the Queen and her Government •, and all thefe that

are let forth as Libels, are entitled, The Obfervator,

and they are in Number fix. The firft is faid to

be made and publifhed May 30, 1702, and in

which Mr. Tutcbin is charged with having this li-

bellous, fcandalous Paragraph againft the Govern-

ment, and the Adminiftration of it. The Words
are thefe, " If we confider the French King's Suc-

" cefs, in his Bribery and Corruption, we ought
" to lament the fad State of our own Country,
'

' which affords lb many Inftances of Treachery. If

" we may judge by our national Mifcarriages, per-

" haps no Nation in Europe has felt the Influences

" of French Gold, more than England ; and worthy
*•

it is our greateft Lamentation, that our dear

" Country fhould be thus weaken'd by Men of mer-
" cenary Principles, when Countries inferior to

" ours in Strength and Riches are fecured from
" Attempts of this Nature, only by the Fidelity of

" their People. What is the Reafon, that French
«' Gold has not affected Holland, as well as England?

V But that their Miniftry is fuch as is entirely in

" the' Intereft of their Country, and altogether in*

" corruptible : They prefer Men that are knowing
" in their Pofts, and are active in Bufinefs. When
" in England we find out Offices for Men, and not

" Men for Offices ; and a Title of Honour gives a

4 ' Man a Title to a great Employment he is alto-

" gether ignorant of. By this, and by preferring of

" Men by Intereft and Favour, has the Excife, the

" Cuftoms, and other Branches of the Revenue in-

" tolerably funk •, and by this Means has the Navy
*' of England, our chief Support, been hitherto per-

. " fectly bewitched : And can Lewis fpend his Mo-
" ney better than in getting Men into Offices in

" England, . who are either falfe or ignorant in the

" Bufinefs, or are his Friends ?" This now is charged

on him as a defaming the Government, in employ-

ing corrupted Officers, or ignorant Officers, when

they are not fit for their Places. There is another

that has been produced, which is the Second, that

hath thefe Words :
" And this is a Prerogative of

" Angular Advantage to the People of England, in

" that their Reprefentatives are the Judges of the

" Male-Adminiftration of their Governors ; that

" they can call them in Queftion for the fame,

" and can appointfuch to wear the Crown,who are fit-

" teft forGovernment: Which they have often done,
'

' and indeed which is the Privilege of all freePeople,

" who are authorized by the Laws of God and Na-
" ture, to chufe their own Governors." This is to

poffefs the People, that they may at their Will and

Pleafure when they take a Fancy thereto, diffeife the

Queen, and fet up what Governor they pleafe. Thefe

two, and the reft which I fhall mention by and by,

are given in Evidence. And it feems at firft Mr.

Tutcbin came to Mr. How, the Printer, and there is a

Contract made between them two, to print a weekly

Paper, and it was to be entitled, The Obfervator, and

he was to have half a Guinea a Time. Mr.Tutcbin was

to write, and the other was to print •, his Printing-

Houfe was here mLondon: Accordingly he enters into

this Contract, and from Time to Time has received

Copies, and prints them, and has paid Mr. Tutcbin
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for them, and has printed all his Obfervators, even
to this very Day : Afterwards there came two out
in a Week. Now it is moft plain, that a Contract
was made between Mr. Tutcbin and Mr. How, for

Mr. Tutcbin to write and frame, and Mr. How to

print.
^
And no body can imagine that Mr. Hew,

the Printer, would give him Money, unlefs that

written Copy were to be printed : But now, fay they,

was there no Alteration made ; but were they
printed exactly purfuant to the Copy of Mr.
Tutcbin ? Yes, but thefe two were not ; not but that

fometimes I made fome Alterations ; for fays he,

when I thought his Exprcfiions were too pafiionate

and fevere, I apprehended Danger, and made fome
literal Alterations. But after this, thefe two were
read, and Mr. Tutcbin owned them, and divers

others, and ordered him to bind them in a Vo-
lume, and he does fo, and Mr. Tutcbin makes a

Preface, and binds it to this Volume. It appears
that his own Hand is to it, to the Preface, and was
paid Money for them, and Mr. Tutcbin owned this

Number ; fo that there is a full Proof that thefe

were compofed by Mr. Tutcbin, in order to be
printed, and they were printed afterwards, and he
has received Money for them.

Now there are four more which are charged in

the Information, of the fame Nature. One is thus :

" Take one Time with another, the Mifmanage-
" ments of the Navy has been a greater Tax on
e

the Merchants, than the Duties railed by Parlia-
" ment : We never had a better Navy •, but the
w Wifdom oftheManagers thereof is like a Bottom-
" lefs-Pit, paft finding out." A fourth Paper hath

thefe Expreflions. " What avails it a Man of Learn-
" ingand Parts, to qualify himfelf for the Service
" of his Country on the Ocean ? If he has Know-
" ledge enough to advife Neptune himfelf, if he has
" no Intereft, he fhall have no Preferment. How
" much does it look to our Nation's Difadvantage,
" to have Men in eminent Stations in the Navy,
" who have not fo much as an Idea, a Notion, a

" Thought of naval Affairs ? To have Men to fu-

" perintend the Building of our floating Caftles,

" who know not the Nature of any one Part of the

" Management ? To have Men employ'd in the

" Victualling, who qualify themfelves for that Poft
" by learning to write their Names, which is in-

" deed a Poft for a Philofopher bred to the Sea ?
"

This alfo charges the Government for employing
unfit Minifters in the Navy. There is a fifth, and

that hath thefe Words. " Countryman. Truly Ma-
" fter Obfervator, I have no very good News for

" you : Mr. Daniel De Foe has pleaded Guilty to

" the Indictment againft him, for writing and pub-
" lifhing The Shorteft Way with the Diffeniers ; and
" he is fentene'd to ftand three Times in the Pil-

" lory, to pay a Fine of 200 Marks, and to find

" Security for his good Behaviour for feven Years.

" Obfervator. The Court could do no otherwife

" than convict him, upon his pleading Guilty ; ha-

" betnus confitentem ream, is very often the Voice of
'* Courts of Judicature, 'tis the Eafe of Judges and
" Juries : If Daniel de Foe was in Expectation of
" Coleman's Black- Box, he has found a Pillory in*

" ftead of it. I don't trouble my Head about the

" Cuftom of giving the Pillory to Authors, which
" is the Punifhment of Bakers. You talk'd juft now
" of turning Author, have a Care of your Candle ;

" you fee which is the fhorteft Way with Authors »

" you muft all enter your felves in the Regiment of

" Colonel iw. The Law of England directs, that

^ no Man lhall be fined ultra tenementum ; and I

" make
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" make no queftion, but the Juftice of the Court
" has fined Mr. Foe anfwerable to his Eftate. His
" Security for his good Behaviour for feven Years,
e
* without doubt, was rationally confidered, as to

" the Legality thereof. For my Part, I am only
" acquainted with old Laws of England, the ancient

" Birthrights and Immunities of Englifhmen : This
" I take to be the Foundation of new Laws." And
then here is the laft which hath thefe Words. " Coun-
" tryman. Matter Obfervator, there's another Plot
" againft you. Obferv. Prithee Man, there's a Plot
" againft the Queen, and the whole' Nation ; is it

" any wonder then, that there are Plots againft me?
" The High- Flyers are now plotting againft every
" honeft Man in England. I'll tell you more of it,

" the next Time we meet. Countrym. Ifancyfome
" fort of People plot againft you, becaufe you en-
iC deavour to countermine their Plots againft the
*' Queen and Nation. Obferv. You are right

" enough ; but that fhan't hinder me from detecting
*' theirDcfigns, and from opening the People's Eyes:
" But prithee, what Plot is this ? Countrym. Why,
" Sir, it is a Plot preparatory to your Trial*, and if

" they can't effect this Plot, I fuppofe you'll never
" be tried. They infinuate into the Citizens of
" London, that you have lately written very fcan-

" daloufly, malicioufly, and treafonably, and I

" don't know how many other Lies, againft them
" the faid Citizens ; and by this Means they are
*' minded to fet your Jurors againft you. Obf. This
*' is likely enough ; they'll leave no Stone unturn'd,
" to fupprefs the Truth. I underftand, I fhould
" have been profecuted by Bill the laft Sefllons, but
" that the High-Flyers did not like the Jury •, nay,
" they fay, they don't like the two Sheriffs, be-
" caufe they won't pack Juries to find innocent
*' Men guilty."

This is the laft of the Libels. Now whatever

you admit concerning thefe, the fame is proved con-

cerning the other two, except that of the Volume.
Thefe he did receive' from Mr. Tutchin, or by his

Agent. He alfo paid Mr. Tutchin upon the fame
Account that he paid for the relt, and they were

printed here in London, and publifhed. Now Mr.
Tutchin did not at any Time complain that they

were not printed according to the Copies fent. As
to the Copies they are loft all of them but one of

thefe four. There are divers others, but they con-

cern not this Information, but one, and that is Mr.
Tutchin's Hand, the fame Hand as the other Pa-

pers, and by that Copy the Paper was printed, and

Mr. Tutchin alfo received the Money for it. So that

now you have heard this Evidence, you are to con-

fider whether you are fatisfied that Mr. Tutchin is

guilty of writing, compofing, and publishing thefe

Libels. They fay they are innocent Papers and no

Libels, and they fay nothing is a Libel but what

reflects upon fome particular Perfon. But this is a

very ftrange Doctrine, to fay, it is not a Libel re-

flecting on the Government, endeavouring to pof-

fefs the People that the Government is Male-admi-

niftred by corrupt Perfons, that are employed in fuch

or fuch Stations either in the Navy or Army.
To fay that corrupt Officers are appointed to ad-

minifter Affairs, is certainly a Reflection on the Go-
vernment. If People mould not be called to account

for poffeffing the People with an ill Opinion of the

Government, no Government can fubfift. For it

is very neceffary for all Governments that the Peo-

ple fhould have a good Opinion of it. And nothing

can be worfe to any Government, than to endeav-

our to procure Animofities, as to the Management
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of it •, this has been always look'd upon as a Crime,
and no Government can be fafe without it be pu-
nifhed.

Now you are to confider, whether thefe Words I

have read to you, do not tend to beget an ill Opi-
nion of the Adminiftration of the Government ? To
tell us, that thofe that are employed 'know nothing

of the Matter, and thofe that do know are not em-
ployed. Men are not adapted to Offices, but Of-

fices to Men, out of a particular Regard to their

Intereft, and not to their Fitnefs for the Places ; this

is the Purport of thefe Papers.

Now they on his Behalf infift on thefe Things

:

Firft, they fay you do not prove any Crime
againft him in London. Indeed it is not proved

that he writ them in London •, but the Queftion is,

whether there is not Proof of the Compofing and

Publication in London ? There is Proof that they

were fent to Mr. How, in order to print them in

London. Now, whether he received them from him
in London or no (but fuppofe out of London) yet if

he received them to print them in London, that is a

Publication in London. If they fcruple that Mat-

ter it fhall be fpecially found. If they were deli-

vered to be printed at London, I muft leave it to

your Confideration, whether you will not find him

guilty of publiihing them in London. They were

fome of them printed in Fanchurch fireet, and others

in Gracechurch-fireet. He knew where the Printer

lived, the Contract was made, and he was paid for

them. Gentlemen, I muft leave it to you -, if you

are fatisfied that he is guilty of Compofing and

Publiihing thefe Papers at London, you are to find

him Guilty.

Then the Jury withdrew, and about a Quarter of an

Hour after return'd into Court.

Clerk. Anfwer to your Names, lie. How fay

you, Is John Tutchin guilty of the Charge laid a-

gainft him, or Not Guilty ?

Foreman. Guilty of Compofing and Publifh-

L. C. J. Holt. They appeal from my Opinion ;

they don't find the Writing in London, but they

find him guilty of Compofing and Publiihing in

London, that is, fuppofing he did\write them out

of London, and deliver them in order to be printed

in London.

Mr. Soil. Gen. Do you find that the Papers,

the feveral Copies of thefe fix Obfervators were de-

livered to be printed in London ?

Foreman. Yes, guilty of Compofing and Pub-

liihing, but not of Writing.

Mr. Soil. Gen. Do you find him guilty of the

whole Charge, except the Writing ?

Foreman. Yes.

Clerk. Gentlemen, hearken to your Verdict,

you fay John Tutchin is guilty of the whole Infor-

mation, except the Writing ?

Foreman. Yes.

Clerk. And fo you fay all ?

Jury. Yes.

November 13.

Mr. Ait. Gen%Y Lord, Mr. Tutchin has gi-
\

ven me Notice that he will
],,

bring an Appeal in arreft of Judgment •, and indeed

he has given publick Notice of it, for it is put into
k

the News- Papers. <.

iij

L. C. J. Holt. Is he here ?

Mr. MountJ
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Mr. Mountague. Yes, my Xord, he is about the

Court.

Mr. Att. Gen. Call him.

Cryer. John Tutchin, Gentleman. (Then he came

into Court).

Mr. Mouniague. May it pleafe your Lordfhip to

favour me a few Words in Behalf of the Defendant,

John Tutchin. He was tried before your Lordfhip

ac the Guild-Hail, London, on Saturday was feven-

night, for being the Author, Compofer and Pub-
lisher of fome Papers entitled, The Obfervator ; and

there is a Verdict enter'd againft him, and now he

appears to fubmit to the Judgment of the Court,

which he humbly hopes fhall not be given againft

him. For, my Lord, in the firft Place I beg Leave

to take notice that we think there is Caufe why your

Lordfhip mould fet afide the Trial that has been

had ; for we look on all the Proceedings uron the

Writ of Dijiringas, on which the Verdict is taken,

as null and void. This is an Information againft

Mr. Tutchin for a Libel •, and the Fads laid in the

Information are faid to have been tranfacted within

the City and County of London. To this Informa-

tion he pleaded the laft Trinity Term, and the Ve-

nire Facias was awarded the laft Day of that Term,
Retorn. Die Luna; proximo; pofi tres Septitnanas San-

tli Michaelis, which your Lordfhip knows was Octo-

ber 23, the firft Day of the Term, and the Diftrin-

gas fhould have ifTued the very fame Dav ; but it fo

happens that the Dijiringas in this Cafe does appear

to have been fued forth Otlober 24, which is a Day
after the Return of the Venire, and therefore we fay

the Dijiringas is naught, and all the Proceedings

thereupon are null, becaufe there is no Award of the

Court to warrant this Dijiringas. In the next Place

we fay, that the Return, neither of the Venire or

die Dijiringas, are as by Law they ought to be ; for

the Return of the Venire is Die Luncs proximce pofi

ires Septitnanas Sancli Michaelis, and the Jury are

to be brought coram Domina Regina apud Wefim.

Die Jovis prox. pofi •, and the Return of the Dijirin-

gas is Craft. Anim. with an Hab. Corpora coram

Regina apud Wefim. For both which Reafons we
think it naught, becaufe when any Proceedings

in Criminal Matters are laid in a foreign County,

the Procefs muft be made returnable at a Day
certain. Day might be given coram Regina ubi-

cunque.

L. C. J. Holt. You mean at a common Day ; and

it is fo, whenever Indictments are removed hither

by Certiorari out of foreign Counties.

Mr. Mountague. My Lord, we think there is

no Difference to be made between the Proceedings

in London, and other Counties more remote from

Wefiminfier.

L. C. J. Holt. In Informations exhibited by Mr.
Att. Gen. in this Court for Crimes done in foreign

Counties, 'tis ufual to return the Procefs upon

Day certain.

Mr. Att. Gen. My Lord, Informations are of

the Nature of a Bill.

L. C. J. Holt. Procefs on an Indictment may be

made returnable on a certain Day, if it be found in

this Court •, but if it be removed hither by Certio-

rari, it' is otherwife.

Mr. Mountague. My Lord, we take it that the

Procefs that has been hjtherto taken out upon all

Informations thac charge Crimes on Defendants as

done out of the County of Middle/ex, has been made
returnable on fome common Return-Day, and not

at a Day certain.
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Mr. Att. Gen. It has always been allowed to

be upon- a Day certain, as well as upon a general

Return-Day ; and it is fettled and declared fo by
the Court.

L. C. J. Holt. I am apt to think the Clerks have
gone both Ways.

Mr. Att. Gen. A Man takes a long Day if he

will.

Mr. Mountague. We have look'd over many In-

formations, and the Practice does not appear to

have been fo. But what does Mr. Attorney fay to

the firft Exception we have taken ? Here is a Dif-

continuance after the Return of the Venire, which
was upon Otlober 23, and the Dijiringas bears Tefie

vicejfimo quarto die Oclobris.

L. C. J. Holt. Ay, what can you fay to that,

Mr. Attorney ? That very Day the Writ is enter'd

there muft be a Dijiringas.

Mr. Att. Gen. My Lord, I know not how ic

came to pafs. I believe fomebody has done it on
Purpofe. I defire the Clerk may give an Account
of it. I never faw the Writ. I defire Time to

know how this has been manag'd.

L. C. J. Holt. There muft be a Continuance to

that Day •, if there be no Continuance, all is

fallen.

Mr. Att. Gen. If they come again, we will fee

how this has paft.

L. C. J. Holt. If it be fo, the Plea is difcontinued,

and you muft plead de Novo.

Mr. Mountague. My Lord, feeing it is in Court,

I defire it may be read now.

L.C.J. Holt. What need you make that Re-

flection ? Do you think we will make any Altera-

tion in it ?

Mr. Mountague. I hope I may afk that without

making any Reflection : I am fure I did not intend

it fo.

Then the Record was read.

Mr. Att. Gen. Come again To-morrow.

Mr. Mountague. Mr. Tutchin, then you may go
for To-day •, but be here again To-morrow.

L. C. J. Holt. Is the Venire made returnable Die

LuncB ?

Mr. Mountague. Yes, my Lord, it is ; I look'd

upon it.

Mr. Att. Gen. I will fee if it can't be found

out.

November 20.

L. C. J. Holt. Mr. Attorney, will you go on ?

Mr. Att. Gen. My Lord, we are ready, if they

will maintain their Exceptions.

Mr. Mountague. My Lord, we think we have

noOccafion to cite many Authorities and Prefidents

to maintain the Exception, when it is apparent

that there is a Difcontinuance •, the Reading of it

makes it appear, that the Dijiringas was fued out a

Day after the Venire, fo that here is a Nifi Prius

that has been ifTued out erroneoufly. The Statute

fays the Day and Place for taking Inquifitions muft

be in Prcefentia Partium. And 'cis plain, the Day
and Place mentioned in this Writ was appointed

when the Defendant was not in Court, and therefore

is null and void.

L. C. y. Holt. In Prafientia Partium, where is

that required ?

Mr. Mountague. By the Statute of Nifi Prius,

which fays, nee alterminentur hujufmodi Inquifitiones

coram aliquibus yufiiciarijs de Banco nifi ftatuaiur

certus
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certus dies & Locus in Comitatu in Prcefentia Par-

tium.

L. C. J. Holt. Which Sratute do you mean ?

Mr. Mountague. The Statute of Weftminjler the

Second, cap. 30.

L. C. J. Holt. Call for that Statute.

Mr. Att. Gen. My Lord, I defire that they will

maintain their Exception, for I am in the dark

about it, and that they may maintain it by the Au-
thority of the Law, and not only by an ipfe dixit,

and a Noife in the Town.
L. C. J. Holt. They fay the Exception maintains

itfelf.

Mr. Att. Gen. My Lord, let them go on firft,

and then we will anfwer them. If they will rely

upon this Exception without Authority, then we
muft pray the Judgment of the Court •, but if they

will bring Authority for it, we do defire to hear

them, and fhall give them an Anfwer.

Sir T. Powis. My Lord, if they have any other

Exception to make, I defire they may make it now.

Mr. J. Powel. Mr. Mountague, you have made
one Exception, that is, of the Difcontinuance of the

Procefs •, now, if you have any other Exceptions to

make, you may make them now.

Mr. Mountague. My Lord, the Exceptions I

have hitherto taken, have been to the Trial. I

mention'd this, and I mention'd another which

I do not infift on ; fince I underftand it has been

otherwife fettled, that is, about the Return of thefe

Writs upon a Day certain ; which, my Lord, I

did look upon to have been wrong ; becaufe I

did not think Mr. Attorney could fhew any Pre-

cedents of any fuch Returns to warrant this ; for I

can find none, and I have fearched in the Time of

King Charles I. and in King Charles II. and King

James.

L. C. J. Holt. If a Suit be commenced in the

Common-Pleas by Bill, as if an Attorney fhall file*

a Bill there, the Procefs is made returnable at a

Day certain, and here our Proceedings, by Bill

are always at a Day certain. Now an Information

which is originally filed here, is in nature of a

Bill, and the Proceedings therefore may be confined

to a Day certain ; but if any Indictment be brought

hither by Certiorari, the Procefs muft be returned

at a common Day, and not at a Day certain. We
had this Matter under Confideration before, upon
another Occafion, and we thought it very reafona-

ble the Proceedings on Informations here fhould be

the fame as the Proceedings by Bill, which are re-

turnable on Days certain from any County of

England.

Mr. Mountague. My Lord, if that be your

Opinion, I have nothing to fay to it. I have fome

Records here in my Hand, fome in King Charles**

Reign, and fome in King James's Time, and all

thefe are made returnable on the common Return,

and one of thefe Records was fettled by Sir William

Jones. As to what the Officers fay, they are di-

vided I find ; for fome of them have told me, it is

quite contrary to what Mr. Harcourt reports the

Courfe of the Court to be.

Mr. Att. Gen. My Lord, I dare appeal to

you, whether this has not been argued twenty

Times.

Mr. Mountague. My Lord, let Mr. Attorney fhew

Precedents.

Mr. Att. Gen. You muft fhew Precedents.

Mr. y. Powel. It is otherwife when there is an

original Proceeding.

3 Ann.
L. C. y. Holt. Have you any more Excep-

tions ?

Mr. Mountague. I rely on the firft Exception. It

lies on Mr. Attorney to anfwer this Exception.
Mr. Att. Gen. My Lord, I defire they may fhew

any Cafe or Refolution of Law, that the Dijtringas

fhould bear Tefte the fame Day the Venire is re-

turn'd upon. The Diftringas is awarded on the
Roll upon the firft Day of Term ; and the Venire

is returned the firft Day of Term : And at the fame
Time it is awarded, that there fhall be a 'Diftrin-

gas, Day is given to the Party •, that is the War-
rant : For the Deftringas and the Tefte never appear
upon the Roll. If they have any Authority, I de-

fire they may fhew it. My Lord, I think we can

fatisfy you, that it is right ; or that it is amenda-
ble. This is a Maxim of the Law, There muft be

Authority.

L. C. y. Holt. It may be the Thing is fo plain,

as to need no Authority.

Sir T. Powis. I defire to know, whether the A-
ward of the Diftringas is right on the Roll, I take

it, that the Venire is returned the firft Day of the

Term ; and that there is thereupon a Diftringas

awarded returnable, Die yovis prox. poft Craft. A-
nim. I beg to know, whether it be fo or no ?

L. C.y. Holt. I have it in my Hand ; and I was
apprized of that before ; and was going to ftate it.

For the Continuance of the Roll is right. The Ve-

nire Facias is return'd, Die Luna prox. poft tres

Mich. On which Day, the Attorney appears on

the Queen's Behalf; and the Defendant appears

likewife. What is then done ? Ideo prceceptmn eft

Vicecomitibus London, quod diftringant eos ; itaque

habeant Corpora eorum coram Domina Regina, Die

yovis prox. poft Craft. Anim. Now, on what Day
muft this Award be faid to be ? That muft be that

Day whereon the Venire is faid to be return'd,

which is, Dies Lunce prox. poft Tres Mich. The A-
ward of the Diftringas, therefore, by the Roll, is

that very Day, the 23d : But the Diftringas bears

Date, not the 23d, but the 24th.

Sir T. Powis. Now do they rely on it, that not-

withftanding the Roll has awarded it Die Luna,

yet becaufe the Diftringas is dated Die Martis, do

they rely on it, that this is to prevail, without any

more to be faid to it.

L. C. y. Holt. This is the true State of the Mat-

ter. Now there is no Difcontinuance on the Roll

;

for it appears on the Roll, that the Diftringas was

awarded the 23d.

Mr. Broderick. The Objection is, That the Di-

ftringas has been fued out without Warrant. They
afk for Authorities. I believe we might fhew

Twenty.
Mr. Att. Gen. My Lord, I defire they would

eke fome Authorities of the Twenty they fpeak of.

I can fhew them Cafes, where the Diftringas''s have

been Tefted out ofTerm, or upon the Sunday : Thefe

are to be let right. I would be glad to fee any

Authority, wherein it appears the Diftringas muft

be the fame Day. I would be glad they would do

more than fay it.

Mr. Mountague. My Lord, before I anfwer this,

I would afk, whether that Roll be the Nift Prius

Roll, or the Plea Roll ?

L. C. y. Holt. It is the Nift Prius Roll.

Mr. Mountague. My Lord, the Plea Roll has

been made right fince I took my Exceptions. The

Nifi Prius Roll ought to be a Tranfcript of the Plea

Roll
Mr. J.



i7°4- B. R. for a Libel.

Mr. J. Towel. The Nifi Trim Roll is made out

of the orher: If the Niji Trius Roll be good, it is

well enough.

Mr. Mountague. My Lord, to have a Trahfcript

of a Roll that has been made up fince, is not right.

Mr. Att. Gen. My Lord, he ftrikes at the Root
of the Court.

Mr. Broderick. My Lord, T would take notice,

that it is the Courfe of the Court, that the Di-

ftringas fhall bear Date the Day of the Return of the

Venire. The Clerks tell me, they never knew it

otherwife.

Mr. J. Towel. The Award is right ; but you

have noc taken out a Writ according to the Award
of the Court : Whether that will be warranted ?

Mr. Att. Gen. They have no Authority, but the

Reafon of the Thing ; and then 1 think we may
give this fhort Anfwer : We do affirm, That it is

right as it is : But if it were not right, we fay it is

amendable.

L. C. J. Holt. All the Matter will be to prove

that it is amendable.

Sir T. Tozvis. If need be, we may put the Matter

into the right WT
ay : For if the ^Dijlringas be not

the fame Day with the Award, we pray that it may
be amended.

L. C. J. Holt. By what Law muft it be amend-
ed ? You are in the Affirmative : If you acknow-

ledge it wants Amendment, by what Law muft it

be amended ?

Sir T. Tozvis. It is amendable by the Common
Law.

Mr. J. Towel. You fay it is no Fault -, and if it

be, it is amendable by the Common Law.
L. C. J. Holt. Firft let us know whether it needs

Amendment ? And then next, whether it can be

amended ?

Sir T. Tozvis. My Lord, let them fhew that it

needs Amendment : For if they make Exceptions,

and fay no more, and we proceed to anfwer them,

then they may come upon us again with new Mat-
ter, and fo there will be no End.

Mr. Mountague. When we were in the Affirma-

tive in our Exception, we did give fome Reafons

why we faid it is not right.

Mr. J. Towel. The Party was in Court the 23d.

Then they awarded the Dijlringas in his Prefence •,

fo that the Nifi Trius was awarded in the Prefence

of the Party : The Award of it is Die Luna. But

here's the Fault : They did not make a right Tejle

that Day •, fo that the Fault is, the Dijlringas that

is fued out.

Mr. Mountague. On Monday there is an Award
of the Nifi Trius ; but on Tuejday it is taken forth.

Now we fay, that it is not according to the Writ
awarded : For the Writ bears Tejle the Day after •,

and upon that Account we fay, the Proceedings are

null. My Lord, Mr. Attorney afks for Precedents

for this : But, with Submiffion, we take it to be

plain, that the Motion made for the amending this

Thing, fuppofes it not to be right.

L. C. J. Holt. The firft Queftion to be debated,

is, Whether this be a right Trial ? or if not, Whe-
ther it be a Difcontinuance of the whole ? The Di-
jlringas bears Date the 24th of October ; the Roll is

the 23d of October ; and there is no fuch Writ then

taken out, but the Day after ; fo that the Tejle is

not according to the Roll. When a Writ is not

awarded according to the Roll, what the Confe-

quence will be, is another Matter.

Mr. Att. Gen. I beg your Lordfhip's Direction

in this Matter. It deierves a great deal of Care -,

Vol. V.
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for there has been a great Noife in the Town abouc
it. However, we will go your Way. Whether
they begin firft, or we, I am very eafy.

L. C. J. Holt. It is not warranted by Award of
the Court. This is a Matter of the greattft Confe-
quence to the Government.

Mr. Broderick. Mr. Attorney fpeaks of a Noife
about the Town : I concern not myfelf about that,

nor any further in this Cafe, than as it may be the

Cafe of every Subject of England.

L. C. J. Holt. He is found to be the Author of
the Objervators.

Mr. Att. Gen. I do not fpeak it now upon the

Bufinefs of this Profecution ; for he is fo inconfidera-

ble, that it matters not much how it goes. But if

this be not amendable, it will blow up all Proceed-
ings. Every Man muft have Juftice ; and God
forbid but he fhould.

Sir T. Towis. My Lord, if it be thought pro-
per, we will go on. Your Lord (hip obferves, what
Warrant there was for a Dijlringas ; and that ic is

rightly awarded on the Roll, which is a Warrant
to the Clerk for a Dijlringas, and by Confequence
if the Dijlringas be not made according to that A-
ward, it is the Mifprifion of the Clerk. Now if we
do admit this to be out of all the Statutes of

Amendment (tho' it is fit to be confidered whether

fome Statutes do not warrant it ) but fuppofe

it fhould be out of all the Statutes of Amend-
ments ; yet by the Common Law it may be

amended.

There were Amendments at the Common Law
before any Statute, both in civil and criminal Mat-
ters ; and thefe Amendments chiefly regarded the

Procefs of the Court, and fuch Errors as were occa-

sioned by the Inadvertences or Neglects of the Offi-

cers; but cfpecially in the fame Term, during which

Time the Judges have the Records of the Court in

Scrinio Teoloris.

My Lord Coke fays fo exprefly : And fo was the

Opinion of the Court in Blackmore's Cafe, in the

eighth Report, fol. 156, 157. which is the great

Cafe of Amendments.
That Book fays, fol. 156. b. Without queftion,

at Common Law, the Default of Entry of a Con-
tinuance, or of an Effoign (which was the Mif-

prifion of the Court itfelf in the Form of the Entry)

was amendable by the Court. And the Objection

here is, that there is a Difcontinuance : And the In-

ftance there given from the Cafe in 5 Ed. III. fol.

25. is very confiderable ; where, after a Venire Fa-

cias iffued, and an Award Qitod jurat poniter in

refpetlum, in the Entry whereof there was a great

Miftake of the Parties, which made a Difcontinu-

ance, and yet amended at the Common Law.
The Inftances of Amendments at Common Law,

out of the Old Books are many : 22 Edw. III. fol.

7. b. and 10. a. where a Difcontinuance was amend-

ed. 29 Edw. III. fol. 32. b. a Habeas Corp. Juraton.

amended. 7 Hen. VI. 29. Broke, Tit. Amendment,

32. 4 Hen. VI. 16. b. By which Book it appears,

that the Judges had Power to amend in many Cafes

at the Common Law, in the Cafe of a common
Perfon. And if in the Cafe of a Subject, much
more in the Cafe of the King : For, by the Com-
mon Law, the King had many Privileges and

Advantages in legal Proceedings, which a Subject

had not : And the King, in his Suits, hath

many great Prerogatives. The King may plead

one Title, and afterwards wave if, and plead

another. He may wave a Demurrer, and after-

wards take Iffue. And many other Privileges be-

A a a a long
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long to the Crown, of this nature, which a Subject

hath not.

And particularly in the Matter of Amendments

by the Common Law, the King had a Privilege,

which a Subject had not.

An Original Writ was not amendable for a Sub-

ject at the Common Law, but in the Cafe of the

King it was.

Therefore in Blackmore's Cafe, fol. 156. b. it is

laid j That if a Quare impedit be fued forth on the

-Behalf of the King, and the Writ is pratfentere in-

ftead of prcefentare ; it may be amended in the Cafe

of the King, after Exception taken •, but not fo in

the Cafe of a Subject.

And fo in Filz. Amendment, 12, 19, 2,2, feveral

Amendments at Common Law, especially in the

Cafe of the King.

Another Advantage which we have in this Cafe

is, That we are in the fame Term wherein the Di-

ftringas was awarded and made forth.

And in the fame Cafe of Blackmcre, fol. 156. b.

157. a. it is laid, That at the Common Law, the

judges may amend as well their Judgment, as any

other Part of the Record, in the fame Term. For

during the Term, the Record is in the Heart or

Breaft of the Court, or of the Judges, and not in

the Roll : But in another Term, by the Common
Law, Mifprifions of Clerks in Procefs were not

amendable by the Court •, for in another Term, the

Roll is the Record. So fays that Book.

But here we are in the fame Term : And it is

the Mifprifion of the Clerk in Procefs, and in the

making out a judicial Writ, which is in the Power

of this Court, as iffuing out from hence, where-

as Original Writs iffue out of Chancery: And
Judicial Writs are often amended, where Ori-

ginals are not. Vide Brook'j Amendments, 20, 22.

Owen 62.

But if this were not amendable by the Common
Law, it is amendable by Statute.

The firft Statutes for Amendments were 14 Edw.

III. cap. 6. 9 H. V. cap. 4. and 4 H. VI. cap. 3.

which extends to the Amendment of a Letter or

a Syllable ; but the Judges were wonder'd at in

Parliament for their great Nicety, when they afk'd

the Queftion there, whether they might not amend

a whole Word ; as appears in 39 Edw. III. f.
21.

And 40 Edw. III./. 34. b. they were told that un-

doubtedly they might.

Now here is nothing to be amended but a Fi-

gure : And this Statute being general, feems to ex-

tend to our Cafe.

The Statutes moll to our Purpofe are 8 H. VI. c.

ii. whereby it is enacted, that the Judges may re-

form and amend all Defects in any Record, Pro-

cefs, Plea, Warrant, Writ, Pannel or Return (ex-

cept Appeals, Indictments of Murder, and Out-

lawries for the fame •, and Additions left out in ori-

ginal Writs, Exigents, and other Writs of Procla-

mation, contrary to the Statute of H. V.) fo that

by fuch Mifprifion of Clerks, 'no Judgment fhall

be reverfed or annull'd. And again, the Statute

of 8 H. VL cap. 15. ordains, that the King's Jufti-

ces, before whom any Mifprifion or Default fhall

be found, be it in any Records and ProcefTes de-

pending before them, as well by way of Error as

otherwile, or in the Returns of the fame, by Mif-

prifion of the Clerks, or- other Officers or Mini-

sters whatfoever, in minute Matters (-fuch as this

is) they fhall have Power to amend fuch Mif-

prifion, upon Examination thereof, according to

their Difcrecion ; except the Proceffts and Records

of Felonies and Treafons and the Dependancies
thereof.

Now by Reafon of the particular Exceptions in

thefe Statutes, and by reafon that the following Sta-

tutes of Jeofail, in 32 H. VIII. 18 Eliz. 21. Jac. I.

csV. do not extend to criminal Cafes, an Opinion
hath been taken up among fome Perfons, that no
Amendment can be made in criminal Matters by
any Statute ; which is a ftrange Miftake.

For thefe two Statutes of 8 H. VI. cap 12. and
cap. 15. being general Laws, and in general Words,
they, in Cafes not excepted, extend to Amend-
ments to be made by the Judges in criminal Profe-

cutions, as well as in Civil Caufes, without Diftinc-

tion : And the fpecial Exceptions, after the gene-

ral Words, are the higheft Proofs imaginable. For
nothing could be more abfurd and vain, than care-

fully to except, what the Words precedent, without

fuch Exception, would not have reach'd or extended

to ; and that would highly reflect on the Wifdom
of Parliament.

This will appear more fully by the following Se-

ries of Authorities,whereby the Judges have amend-
ed Difcontinuances of this nature ; in criminal Pro-

fecutions at the Suit of the Crown.

2 Cro. fol. 502. Harris's Cafe. An Indictment

for a Nufance was profecuted againft Harris ; and
a Trial was had, and a Verdict againft him. Af-

terwards it was removed by Certiorari ; and upon
View of the Record, it was found, that no Iffue

was joined : For the Clerk of Aflize had omitted

to enter the Iffue, and fo the Verdict was without

an Iffue. And upon Motion, the Court of King's-

Bench order'd it to be amended j for it was the De-
fault of the Clerk. And this was done divers Years

afterwards, and in the Time of another Clerk of Af-

fize. And it was order'd, that the CJerk of Aflize

which then was (for the former was removed)

fhould amend it •, which was done by inferting thefe

Words, Et Ricbardus Warer (who was the former

Clerk of Aflize) qui pro Dom. Rege fequiturfimiliter^

&c. And it was there faid by the Court, That if

fuch Faults fhould not be mended, many Trials

upon Indictments fhould be overthrown.

There is another Cafe in the fame Book : 'Tis in

2 Cro. fol. 529. Parker verf. Sir John Curfon &
Ux. It was an Information againft Sir John Cur-

fon and his Wife for Recufancy ; and the Iffue was,

Quod prced. Magdalena dicit, quod ipfa non eft in-

de culpabilis ; £5? de hoc ponit fe fuper Patriam,

e? Attornatus Domini Regis fimiliter. Upon a Trial

at Bar, a Verdict was given againft the Defen-

dants. It was afterwards moved in Arreft of Judg-

ment, that there was no Iffue joined ; for it was

only the Plea of the Feme Covert, and no Iffue

joined, or Plea pleaded for the Hufband. And yet

in Regnard, the Docket was right, which was the

Warrant for the Roll ; and the Omiffion of the

Hufband was the Mifprifion of the Clerk : There-

fore it was amended in fo material a Part, even in

another Term.
Another Cafe is in Cro. Car. fol. 144. Sir Hum-

phry Tufton's Cafe. A Quo Warranto was brought

againft the Corporation of Maidftone, for claiming

divers Liberties. Judgment was enter'd by Dif-

claimer ; and it was intended to have been only

a fpecial Difclaimer of all Privileges, by Pretence

of a Charter bearing Date 1 7 Jac. Regis : But the

Clerk in entering the Judgment had omitted thofe

Words, Virtute vel Prcetextu Literar. Patent, geren.

dat. Anno decimo fept. Jac. Regis : But upon Exa-

mination, the Court finding that it was merely the

Mil-
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Mifprifion of the Clerk, the Court was of Opinion

that it was amendable by the Common Law, as

well in the King's Cafe, as in the Cafe of a common
Perfon ; and in another Term too ; for fo it was,

and it was amended accordingly.

There is a Cafe in i Siderfin. fol. 243, 244. The
King v. Percival-, Godfrey, dj? al.

.

Upon an Indictment for a Riot and a Battery, and

Not Guilty pleaded, a Venire Facias was awarded

Vicecomitibus of the City of Canterbury ; and upon

a Trial at Bar, a Verdict was given againfl the

Defendants: And it was moved in Arrefl of Judg-
ment, that the Venire Facias and other Procefs, was

directed Vicecomitibus of Canterbury, and the Return

was made by one Sheriff only ; but the Court

amended it, by endorfing upon the Writ, that

there was but one Sheriff of Canterbury. And this

Amendment was made by the Common Law, and

not by the Statutes of Jeofails ; altho' it was faid

at the Bar, that it was amendable within the Statute,

becaufe it was not a Cafe within any of the Ex-
ceptions •, it being an Information at the Common
Law. And the Cafe of Sberinglon and Talbot was

cited, and the Book of 39 Hen. VI. 40. for the

fame Purpofe. And with this Cafe in Siderfin, agrees

our prefent Cafe ; for it is not an Indictment or In-

formation upon any Penal Statute, but an Informa-

tion at Common Law.
Now, if this Opinion, as reported by Siderfin,

be Law, then this Difcontinuance is plainly made
good by the Statutes of Jeofail.

So in the Cafe of Dolphin and Clark, 2 Cro. fol.

64, 65. The Appearance and Ifllie were in Hillary

Term, 1 Jac. the Venire awarded did bear Tefte 23.

Jan. 1 Jac. fo the Venire awarded before the I flue

or Appearance •, but yet amended, for the Roll is

the Warrant of the Venire, which was right. So

where the Tefte was upon a Sunday, it was amended :

for it was the Default of the Clerk, in the mif-award-

ing of Procefs. So if Tefte out of Term. So if it

be Vicecom. and fays not of what County : Or if

the King's Reign be miftaken ; 2 Cro. fol. 78. Lea
v. Lacon. The Roll being right, and a Judicial

Procefs, it may be amended.

So Telvart. fol. 64. Nevill v. Bates. The Venire

fac. was made returnable Quind. Hill, and yet bore

Tefte 12. Feb. which is the laft Day of the Term :

And yet, per Cur. it fhall be amended in the Date

of the Tefte, for it is but the Default of the Clerk.

And other like Inftances there put.

The like in Cro. Car.f 3 8 . Ayftezvortbv. Chadwell.

So in Cro. Car. fol. 90, 91. Moor v. Hodges. The
Iffue was in Trinity Term ; and the Venire and Di-

ftringas were of Days in Eafter Term before •, and

yet amended : For the Roll of awarding the Venire

Facias was well enough •, and the mifdating the Ve-

nire Fac. which is a judicial Procefs, fhall alfo be

fet right.

So in later Cafes, Trin. 2. Jac. II. the King v.

Edes. The Defendant was convicted of a Mifde-

meanor, upon an Information exhibited per Rober-

tum Sawyer, &c. The Continuance was, Ideo dies

datus eft prafat. Sam. Aftrey ; refolved it might be

amended.

And Hill. 3. & 4. Jac. II. the King v. Holmes.

Upon an Information for a Riot, and the Defendant

convicted ; the Mi flake of Otlabis Martini, inftead

of Otlabis Hill, amended.

We are here in a much ftronger Cafe. The De-
fendant hath been found Guilty upon a fair Trial

:

And the Preamble of the Statute of 32 Hen. VIII.

takes notice, That the fetting afide of Verdicts, for
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Dilcontimunces and other Mifprifions, is a great
Slander to the Common Law and Judges. The Ve-
nire and Diftringas are duly awarded upon the
Roll ; and the making the Tefte of the Diftringai
24. Off. inftead of 23. Oft. is a plain Mifprifio.n :

It is in a judicial Procefs •, and it is in the fame
Term. And we humbly infift upon it, That it is

amendable, both by the Common and the Sratute

Law. For according to my Lord Coke, in Black-
more's Cafe, /. 156, b. 157, a. it is hard to fay,

what the Court cannot amend in the fame Term.
For, fays he, at Common Law, the Judges might
as well amend their Judgment, as any other Part
of the Record, in the fame Term. For during the

Term, the Record is in theBreaft of the Court, and
of the Judges, and not in the Roll. And therefore

we pray this Mifprifion may be amended, if itftand

in need thereof.

Mr. Att. Gen. My Lord, becaufe this Matter has

been prefs'd with fo much Warmth, I muft beg
Leave to obferve fome few Things, in Anfwer to

what has been faid.

This is a Thing that not only concerns this tin-

gle Profecution, but it concerns all the Profecutions

for the Crown •, and in all Cafes, not only Crimi-

nal, but Civil. And, my Lord, if the Statutes of

Amendments extend not to any other Cafes but what;

they urge, the Cafe of the Crown is worfe than

that of the Subject. It is worthy of Confederation,

what Things are amendable by Common Law j

for if the Crown be left to the Mercy of the

Clerks, it cannot but be of very ill Confequence.

Therefore I hope we may take the Benefit of the

Common Law.
My Lord, I would beg Leave to recite fome few

Precedents, to fhew how the Common Law former-

ly flood. And the firft I fhall take Notice of, is the

Preamble of the Statute, 32 Hen. VIII. cap. 30.

There it is faid, The flaying of Judgment after the

Verdict, is a great Scandal to the Common Law,
and the Miniflers of the fame. And, my Lord,

there is another Thing to be confider'd •, That ad-

mitting the Common Law flood as it did before,

there is a great Difference between the Proceedings

of the Crown at the Common Law, and Civil Cafes.

The Crown had many Privileges at Common Law,
which the Subject had not. And it will found

very harfh, that the Crown fhall be left without

thofe Helps by the Statute of Amendments, when
fo many of the inferior Subjects did not want the

Help of them. For it is impoffible this mould not

be thought of in Parliament, that fome Care fhould

be taken for the Crown in thofe Matters where it

needed.

Now there is, in all our Books, Notice taken of

a greater Privilege that belongs to the Crown, than

to the Subject. There fhall not be a Demurrer to

the Evidence in the Cafe of the Queen, without her

Council's AfTent ; yet in the Cafe of a Subject,

there may be a Demurrer to the Evidence. So the

Crown may either infift on a Demurrer, or wave

it, and take IfTue at Pleafure.

There is this likewife : Before Judgment, in a

Criminal Cafe, the Queen may amend, but the

Subject not.

Alfo by Hardrefs Reports, fol. 504. before Judg-

ment, no Difcontinuance may be in the Queen's

Cafe, altho' the Iffue was tried. The Attorney

takes Iffue to one Part ; and it is pleaded, that this

is a Difcontinuance to the other. Now there can

be no Difcontinuance before the Verdict. And that

Book goes further, and fays, That the want of Con-
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tinuance in that Cafe, cannot be objected before

Judgment, &c. And in 2 Buls, 35. an Indict-

ment is faid to be amended even after Verdict.

Now there is great Reafon, that fuch Mifprifi-

ons in Writs at the Queen's Suit (hall be amended

by the Common Law. And in Fitzherberfs. A-

bridgment, Tit. Amendment, Placita 22. if the King

bring any Writ which wants Form, &V. it fhaJl be

amended. But it is otherwife in the Cafe of the

Subject. So fays 8 Coke exprefly, fol. 156. An O-

riginal Writ is not amendable in the Cafe of a com-

mon Perfon, but it is amendable in the Cafe of the

King.

Now it has been the conftant Practice, that thefe

Privileges have been preferved to the Crown. The
Queen may at any time amend her Information af-

ter Trial, but a Subject cannot.

Thefe Privileges have been preferved to the

Crown, even at the Day of Trial : And many Mi-

ftakes of Clerks, in Informations and Indictments,

have been fo amended. This is a Right of the

Crown by the Common Law.
In the next Place, my Lord, I would obferve,

what is the Matter we are going to amend. It

is not what alters the Party's Defence. It alters

not the IfTue, or Trial ; nor is it any thing that

tends to his Prejudice : And by the Common Law,
that may be amended, which is not a Prejudice to

the Party.

The Defendant has a Day given by the Roll

;

and the fame Day the Diftringas is awarded, he

appeared : Every one muft own, there was no Pre-

judice to him, whether the Diftringas be of one

Tefte or another. 'Tis true, there is the Year-

Book, 20 Hen. VI. fol. 18. which is alfo \n Brook's

Abridgment, Tit. Amendment, Placit. 4. There was

a Mifnomer in the Capias and fubfequent Procefs,

and in the Exigent: And the Court held, that the

Capias, &e. might be amended, but not the Exi-

gent ; becaufe of the Prejudice, if one might be

outlaw'd on fuch Procefs, to which he never ap-

pear'd ; and therefore it might not be amended for

that Reafon. But this Cafe ftands clear of all Ob-
jections of that kind. He had a Day to appear,

and make his Defence : He came in, and did appear

accordingly ; and no Prejudice happen'd to him.

Now, my Lord, as to the Exception they make,

I muft beg Leave to fay, it can be of no Weight.

I agree, the Award of the Diftringas muft be ac-

cording to the Writ of Venire : But, with Submif-

fion, I obferve not the Neceflity that the Diftringas

mould be Tefte'd the fame Day. No Authority

ofLaw requires it, and by reafon it mould be other-

wife. For fuppofe the Award is made by the Court

the firft of January, the Clerk has all that Day at

leaft to make it. For after the Court has made the

Award, the Award is to be drawn up and delivered

to the Clerk to make the Writ, and it cannot be fup-

pofed to be made at the fame Time as the Award
is. The Court awards one Day, and the Diftringas

is made the next Day, which is as proper and con-

venient a Time as can be ; I fee nothing in the

Reafon of the Thing againft it.

My Lord, the Authorities they cite, that where

Procefs iffues another Day, and not the fame 'tis

awarded, do not prove it a Difcontinuance ; and
many Cafes are otherwife ; as an Award to give No-
tice of Trial, &c. Alfo there is a Book o\' Fitzher-

berfs Natura Brevium 20 G. £s? Brook Title Difconti-

nuance 59. which fiys, if the Plaintiff does not aflign

Error the fame Term, then it is a Difcontinuance.

Now tho' a Writ of Error is returnable at a Day cer-

"3 Ann.
tain, yet he has all that Term to aflign Error ; but
if he omits it a whole Term, it is a Difcontinuance.
My Lord, I do not fee but this is a regular Pro*

fecution on a Writ not liable to Exception. There
is another Book, 21 Ed. IV. that fays, There fhali
be the fame Day given to the Jury by theDiftringas:
but I fee not the Neceflity that the Tefte mould be
that Day, Brook Difcontinuance, 53. At the Return
of the Venire Facias the Defendant was effoyn'd, and
the Effoyn adjourn'd : Now the Habeas Corpus mall
have the fame Day as the Effoyn had by Adjourn-
ment, and fo not the fame Day with the Return of
the Venire ; for, fiys the Book, you fhall continue
the Venire to the fame Day of Adjournment •, but
that does not fhew that the Procefs fhall be ifiued
that Day, but rather the contrary. Now in this Cafe
there is all done that is neceflary, the Procefs is

continued, the Jury is adjourn'd to that Day that it

is by the Roll, the Parties are continued to that Day.
I know no Cafe that fhews a Neceflity of the Writ
bearing Date the fame Day but one, and that I
think is againft them : 'Tis the Cafe of Bradley and
Banks, in Telverton 204. and that was in an Appeal,
and that it was fo, there was a Difcontinuance in an
Appeal, if there be any Time between the Return
and the Capias, tho' the Defendant hath appear'd,
yet all the Procefs are difcontinued ; for in that Cafe
the Tefte ought to be the fame Day as the Procefs
was. Now if that were a general Rule, it would
be againft us ; but that was founded on a fpecial

Reafon, and does them no Service. For all Ap-
peals are to be without Intermiflion, and if they are
intermitted any Time, the Appeal is loft ; for the
Common Law is not alter'd by the Statute of Glou-

cefter, therefore there can be no Imparlance after

Appeal ; for if an Imparlance be thereon, it is a
Difcontinuance, and therefore that Cafe will be of
no Authority to them.

But there is a Cafe in Crook. Eliz. (N. B. The
Cafe intended feems that of Rogers verf. Bird. Cro.
Eliz.gyz.fed vide ib. 433. contra.) where this Procefs
is taken notice of as good, and that is, that the Pro-
cefs is very next Day. There a Venire Facias was a-
warded Craft. Trin. the Diflringai was ifliied the Day
after, and by that it ought to be fo ; and the Return
was amended, and the Procefs was the next Day af-

ter the Return. Now that being fo particularly
ftated, feems to be an Authority that it may be fo.

L. C, J. Holt. How does it appear to be a Day
after ?

Mr. Alt. Gen. The Venire Facias was Craft Trin.
the Diftringas was Die Veneris, &c. which was the
Day after, (Qucere Cro. El. 433.)

Mv.Broderick. In a Criminal Cafe it is not allow'd.
Mr. Alt. Gen. I do not tell you whether it was

a Criminal or a Civil Cafe, but the Exception was
taken notice of, and it was amended ; but this I on-
ly premife. Now, my Lord, with great Submiflion,
I don't know that there is any Neceflity (it being a
Procefs at the Suit of the Crown) to have it Tefted
on any Day certain ; for it feems to be well on any
Day. If it be in the fame Term, and Notice having
been given to the Jury, and they and the Party
appearing thereon, I cannot fee why it may not be
well. In Criminal Cafes the Courfe of the Court is

to amend Errors (of Form) in Indictments and In-

formations the very Day of the Trial, and that has
always had its Weight in Criminal Profecutions ;

but, with Submiflion, if it be not right, it is to be
made right ; if it be a Miftake of the Clerk, it may
be amended. If you award a Writ, it is the Clerk's

Duty to make it out ; and if he miftakes in Form, or
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varies from his Interactions, t£c. all thefe Matters

are amendable by the common Law, and therefore

need not the Aid of any Statute. But I cannot give up
that neither ; for the Crown has certainly the Benefit

of the Statutes of Amendments, and I think Coke is of

that Opinion too, on the Statute of 14 E. III. That
Statute is general, and to fay it comes only to Caufes

between Party and Party, and not to Caufes of the

Crown, I cannot underftand, for there is nothing in

it that leads that way. And yet becaufe it fpcaks of

Caufes between Party and Party, this Rule has been

laid down, that it extends not to the Crown ; this Rule

has indeed prevailed : But where a Statute is in gene-

ral, and the end -of it is to fupprefs Fraud, according

to all the Rules laid down for expounding Statutes,

the Crown ought to have the Benefit of it. It is to

take off the Scandal of the Law, and the Minifters

thereof, as the Statute 32 H. VIII. fays. Now the

Stat, of 14 E. III. is genera], that by the Mifprifion

of a Clerk noProcefsfhall be annulled or difcontinued

by miftaking a Letter or Syllable, but as foon as it is

perceived it fhall be amended. Now I think there

is no Reafon to be given why it fhould not extend

to Proceffes of the Crown as well as of the Subject,

unlefs they thought the Subject only wanted it.

I do not underftand why a general Law may not

extend to the King, as well as the Subject. Now as

this Statute is general, I mean the Statute of E. III.

fo there is the Statute 16, 17 Car. II. Cap. 8. which

is likewife general, and yet it has been always taken

to concern the Crown, as well as the Subject. And
why not one Statute as well as the other I cannot con -

ceive. Now, my Lord, we are not without good
Opinion that the Benefit of the Statute 16 and 17
Car. II. does belong to the Crown. 'Twas the Opi-

nion of the Lord Chief Jultice Hales in the Cafe of

the Lord Fitzwater, there the Venire was directed

to one Place, when it fhould have been to two ; and

the Queftion was, whether this could be help'd by

the Statute of 14 Car. II. He adher'd to that Opi-

nion, and the Jury thereupon gave their Verdict.

It was indeed fet afide •, but Judge Hales always

abode by that Opinion. And fo is firft Syderfin 148.

The King againft Wright. There it is faid the Sta-

tute of Jeofail does extend to it •, and even by the

Rule in Blackmore's Cafe the Statute does extend to it-,

For there, fays my Lord Coke, that Statute does not

extend to Appeals, or Indictments, Pleas of the

Crown or any Proceedings thereon, for they are ex-

cepted. That is his Opinion, where they are ex-

cepted, it does not extend to them. Now all Pleas of

the Crown are not excepted, but onlyAppeals, Indict-

ments, C5V. and therefore Informations on particular

Statutes are not excepted. Now on the reading of the

Act, no Pleas of theCrown are excepted, but onlyAp-
peals and Indictments •, therefore my Lord Coke's

Opinion muft be, that that Act extends to all Things

that are not excepted therein, and confequently to

this Cafe. In Dyerf 153. there is indeed another

Qiieftion,whether it beaDifcontinuance in the King's

Cafe on the Statute of 32 H.V1II. {Vide Dyer 353.)
Now if he make a Qusry on that Statue, I can-

not imagine why he mould not have doubted in

other like Cafes. But when he came after to Fol.

346, 347. in an Information on the Statute of Ufu-

ry, the Book fays the mifconveying of Procefs and

the misjoining of Iffues, are amendable by the Sta-

tute of Jeofails, and accordingly Judgment was gi-

ven againft the Defendant, notwithftanding divers

Errors in the Proceedings , fo that the Judges were

of Opinion in that Cafe, that the Statute did extend

to Cafes of the Crown.

L. C. J. Holt. The Judges there did not directly

confider the Statute ol Jeofails, 'twas but an Opi-
nion obiter.

Mr. Alt. Gen. Thefe are the Words of the Book,
Tandem propter Statuturn de Jeofails que park de mif-

conveying de Procejs, &c. Judgment was given againft

the Defendant. But I fhall have Occafion after-

wards to take notice, that a great deal of the

Practice of the Courts goes on the amending of the

Returns. That Statute is for amending of Returns,

and I think we are within the Statute, or if not,

That the Common Law will help us: But be that

as it will, we are now on the firft Point ; and I think

it is amendable by the Common Law ; and I think

I can give you an Account of much greater Amend-
ments made by the Court at Common Law, than

this which we now afk. Now for Blackmore's Cafe,

if we had left it there, we might have done it by
that Cafe -, for it appears by the 8th Rep. 156. b.

without doubt there were Amendments by Common
Law ; and my Lord Coke gives Inftancesof it. Now
I yield it was there in a civil Cafe ; but I think no
Man can pretend that at the Common Law there

were any Rules to diftinguifh between Cafes of the

Crown and Cafes of the Subject, unlefs the Crown
had a much greater Power to amend than the Sub-

ject had ', and that fo it was, appears by many of our

ancient Books. And there are Authorities in the Sta-

tute Law likewife that the Crown could amend fur-

ther than the Subject. For Coke in Blackmore*s

Cafe fays, That Variance of the Writ from the Ori-

ginal was amendable by the Common Law, and any

part of the Record in the fame Term ; for that dur-

ing the Term it is in the Breaft of the Judges, but

Mifprifions of Clerks in another Term in Proceffes

were not amendable by the Court. But I fhall plain-

ly fhew, that Mifprifions of Clerks were amendable

at Common Law in Cafes of the Crown ; and this

is prov'd by all the old Authorities. The old Books

fay, they fhall be amendable in the fame Term, and

we are now within the fame Term, and fo hope we
fhall be deliver'd from that Queftion. Now that

Rule of my Lord Coke, and the Reafon of it, extends

to criminal Cafes as well as civil, and both Cafes

are within the Power of the Court to amend. For

if a Fine be fet within the Term, the Court may in

the fame Term amend it or difcharge it. This is

allow'd to be in the Power of the Court by the Com-
mon Law in the Cafe of the Crown. In Trinity

Term, vide 4. Mod. 395. between the King and Wal-

cot, there was an Error in theWrit of Attainder, and

an Exception was taken, and it was amended in the

fameTerm. For the Court finding the Form of En-

try to be erroneous, they did the fame Term order

the Record to be razed, and made a Rule for the

next Term •, and this was done by the Power of the

Court at Common Law. For while the Procefs and

the Record is in the Breaft of the Court, they have a

Power by theCommon Law to make a newJudgment.

My Lord, the next Matter I would obferve is,

That all Mifprifions of Clerks, or their Affiftants in

the Caption of the Judgment, may be amended in

the fame Term. For that there is Saunders Reports

f. 209. Faulkneri Cafe. If an Indictment be mif-

taken in the Stile of the Court, &c. the Court may

amend anyThing to make the Caption right, firft Sy-

derfin 259. King againftG/ow/-, and this was to amend

a material Point. There is the like Cafe in 2d Croke.

Thefe are criminal Cafes. It was an Inquifition taken

apUd it Was not faid in Porlihts Londini. The

Clerk of the Peace was order'd to amend it. And in

Jones's Rep. Stafford's Cafe, firft Abridgment 196,

there
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there was anRttor in the Reverfion of an Attainder.

The Certificate was, that he was arraign'd the 18th

of March, and conv idled the 20th of— In that Cafe

Judge Barclay was of Opinion it might be amended

by Common Law, and the Lord Coke agreed •, but

Judge Jones was of another Opinion, and he gave

it for a Reafon, efpecially where the King had fig-

nifiedhisPleafureofdefiringit •, and afterwards it was

not amended : But two Judges were of Opinion it

might be amended. In Palmers Rep. 480. in Plums

Cafe, there was an Indictment in EJfex, and it is

Exatlus eft ad Comitatum, without meum, and a Cer-

tiorari was awarded to the Coroners, to certify whe-

ther it was exact ad Com. meum\ and amended ac-

cordingly. So 7 E. IV. 15. The Nifi Prius was

Men/. Mich, and the Roll was Quinien. Mich, and

that was amended. Now this feems likewife to be

warranted by the Statute of E. III. and whether that

Statute extend to it or not, yet the other Statutes

extend to all.

For the old Books, I would only trouble you with

fome Cafes that were before the Statutes of Amend-

ments •, and there 'tis plain, both as to civil and

criminal Actions, it was the fame thing. For in both

Cafes it was frequently amended •, fo in 5 E. III. 2 5.

an Entry of a Continuance was miftaken, and it was

amended by the Court : So in the Cafe of Chambers

againft Barrow — 430. there was a Scire Facias ob-

tained, and it was returnable Sexto and the Entry is

Septimo. This upon a Demurrer was objected, and

that all was thereby difcontinu'd ; it was anfwer'd, the

Court might do it at all Times by the Common Law,

and this may be amended by the Common Law.

My Lord, this is an exprefs Authority for us, that

the Procefs is amendable at any Time before the

End of the Term, and the Judgment is in the fame

Term. In the Book 9 Ed. III. Placita 3. The
Default in Procefs may be amended at any Time be-

fore Judgment •, wherever the Roll is contrary to

theWrit, it fhall be amended by it. After Iffue join'd,

the Diftringas was awarded, where no Tales was

awarded the Clerk found the Award of the Venire

Facias ; and there it is faid it is amendable, being

in the Breaft of the Court.

Sir Bro. Title Amendm. Placita, 62. The Ori-

ginal was in SuJJex, and the Profecution in EJJ'ex ;

yet 'twas held amendable, and no Difcontinu-

ance. Thefe are all by Common Law. So 40 E. III.

Placita 13. and Brook's Amend. Placita 17. There

was a Writ iffued againft three : Two appear'd ; and

one made Default •, againft whom Procefs iffued, and

the next Day he appear'd ; and this was amended

becaufe it was amendable by Common Law. Like-

wife Fitzherberts Amend. 6. There was a Variance

by the Default of the Defendant, and it was amend-

ed, andk was after a Defaulr. So 39 E. III. In

the Record it was— and in the Nifi Prius it was —
and it was amended. Now there is a modern Cafe,

Croke Eliz. 222, 256, &c. in the Venire one of the

Jurors was called Samuel Sutton, and in the Diftringas

Saul : But it appearing to be the Mifprifion of the

Clerk, and that the Writ was right, they held it was

amendable by Common Law. And Brook's Amend.

Placita 27. the Count or Declaration was ad dam-

num an hundred Pounds, the Nifi Prius was to the

Damage only of an hundred Shillings, and the Court

ordered the Nifi Prius to be amended, as being on-

ly the Mifprifion of the Clerk. Now that goes a

great Way, for the Tefte there had no Writ to try it

;

but yet that is adjudged to be amendable. And fo

in that Book Placita 24. and in divers other Places.

So that it hath been always obferved in common Prac-

Ann.
tice as amendable, as being Vithim Clerici, Brook*s
Placita 26 and 29. Fitzherbert 16, 17 and 29. Thefe
are all Cafes at Common Law, and fo far will juftify

the Amendment in our Cafe. And in Fitz. Amend.
43. There is a Cafe to fhew, that where there is 3
Prejudice of the Party an Error may be amended, a
Diftringas is return'd, where there was a Default in

the Tefte and the Jurors Names. The Tefte, &c. was
amended, for they took it before the Roll was made
up. There is another Cafe the 40th of E. III. the
Procefs was difcontinued after the Appearance of the
Defendant, and it was amended. There is likewife.

44 E. III. (For I meddle not with thofe fince the
Statutes ofAmendments). There was a Writ award-
ed againft M. and G. the Procefs was againft M. on-
ly ; and afterwards it was amended ; and there iris

faid both the Roll and the Writ may afterwards be
amended, and they were amended accordingly.

My Lord, I cite thefe Cafes to fhew that Amend-
ments were made by the Common Law, and the Sta-

tutes cannot make anyA Iteration, tho' they fliould not
extend to the Crown. I believe there are not in the old
Books manylr.ftancesof Proceedings by Information!
but that feems a great Argument to me, that this

Nicety that hath crept into thefe Proceedings are not
by Common Law ; in our old Books they are very
little taken notice of ; but it feems thefe Exceptions
were not taken then, if they had we fliould have
found them ; but the Books are quite otherwife. Now
if the Amendments were allowed at Common Law,
I believe none can diftinguifh and fay, That it fhall

not be amended in our Cafe, for I think they cannot
be diftinguifhed.

There are fome other modern Cafes wherein
greater Things have been done. Firft the Cafe of Sir

John AJhly, that has been cited (ante 6yy.) that it is

an Amendment of a Judgment that was entered by
Difclaimer. In the Nifi Prius it was right, but all

was left out in the Judgment. And it was objected

that it was not amendable, becaufe it was not in the

fame Term, and that none of the Statutes ofAmend-
ments extended to fuch Cafes ; yet upon Examination
it was amended, becaufe it was only a Mifprifion of
the Clerk by miftaking his Book, there it was thought
to be in the Power of the Court by Common Law
to do right. Then in the Reverfal of the Attainder

of the Lord Stafford, there were Proceedings in Court
fourteen or fifteen Years ; but by Neglect of the

Clerk there were no Foot-fteps of any Thing ap-

pear'd, and yet there was a Rule for a Record to be
made, whereby there was a Judgment of Reverfal

enter'd. Now this Court did think they had a Pow-
er to fet the Records right, and they gave them
leave to make a Record, in order to make a Rever-

fal of that Attainder : And if it may be done againft

the Crown, no doubt it may be done for the Crown,
for that it is but fetting Things right. There have

been other Cafes cited, as Harris's Cafe in Cro, Jac.

502. poft. 704. and that was a very extraordinary

Amendment. It was an Indictment for a Nufance.

Not Guilty was pleaded indeed, but the Clerk who
entred it join'd not Iffue, and theVerdict was againft

the Defendant, and no Iffue join'd ; that was omitted;

but the Return was allow'd. Now if we had done

fo, we fliould have had a great Noife about it.

But here the Court allow'd Amendment to be made;

and it was amended, as being done by the Clerk's

Negligence, and this in the Time of another Clerk :

And thefe Words were inferted for it.

And it was faid, if fuch Faults fliould not be

amended, many Courts would be deprived of their

Jurifdiction. And I am fure, if the Ccurts will-

not
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not amend thefe Matters, it will overturn many
Trials.

There is another Cafe : 'Tis in Crooke James,

529. Parker verf. Sir John Cur/on (d Ux. And
that was a Trial at Bar. The Iffue was enter'd,

Et preeditl. Johannes Cur/on & Magdalena veniunt,

& preditla Magdalena elicit, quod non efi inde culpa-

bilis ; y de hoc ponit fe Juper Patriam, & At'.omatus

Domini Regis fimiliter. After the Trial at Bar, it

was amended by the Docket •, and there it was

only, £htod J. Curfon, Mil. & Magdalena Ux. ejus,

placitant. non Cul. which was only a fhort Memo-
randum: Which, I think, goes a great way further

than what we labour for.

There is that Cafe too, 1 Siderfin. 243. between

the King and Godfrey. There the Award was Vice-

comitibus, when it mould have been Vicecomiti \ for

there was but one Sheriff: But upon Examination,

they found it was the Mifprifion of the Clerk ; and

they fet it right.

L. C. J. Holt. They indeed fet it right ; but

how ? Not by Amendment : But it was inferted as

a Memorandum on the Roll, and there was but one

Sheriff.

Mr. Att. Gen. My Lord, with Submiffion, that's

as well : For we do not do fo much ; for that was

done after the Trial.

L. C. J. Holt. There was no altering the Writ.

Mr. Att. Gen. If we fhould afk the Court to al-

ter what we did before the Trial, it would be faid

we fhould have mov'd it before, and not after. Now
to enter that after the Trial, was much more than

we afk.

There is another Cafe which had the Opinion of

the Court, the Cafe of the Warden of the Fleet

;

where you were of Opinion to amend, &c.

L. C. J. Holt. It is not amended yet.

Mr. Att. Gen. My Lord, I cite it as an Autho-

rity, that you would have amended it, if you had

any thing to amend it by.

L. C.J. Holt. I did not tell you what I would
have done;

Mr. Att. Gen. My Lord I was not in Court,

but I heard it was fo. If it was not, I was mif-

informed. There was a Com million taken out a-

gainft him, as being guilty of feveral voluntary

Efcapes, and a Day was given to appear at the

King's Bench the 8th of January. The Appear-

apce was the 20th of January •, but the Record

was not enter'd itfelf till the 3d of February fol-

lowing ; fo that there was a perfect Difconti-

nuance.

This was not feen at firft •, but on Confideration

of the Court, they found it out •, and the Council

moved the Court to fee it right. The Court made
a Doubt of their Power ; but they enquired when
it came in, whether in time or not •, and what

Minutes were for it. It feems the proper Minutes

were not to be found. Now that being fo, it

would be ftrange for the Court to make any A-
mendments, without any Copy to amend by. If

the Clerk's Man had come in, and produced the

Minutes, I take it, the Senfe of the Court was,

that they would amend it -, tho' that was agreed to

be a Discontinuance..

Now I cite that Cafe, not that you did a-

mend it ; but would have done it, if you had

any thing to amend it by : And there was a Dif-

continuance of the Party. Now if they could

jluve amended that, this may be done here for a

much better Reafon. There was a Difcontinuance,

both before and after the Trial, I think we have

much ftrongcr Reafon for Amendment, than was

in that Cafe : Tho' I muff, fay, as to that Cafe, the

Bar were of Opinion, that the Clerk might have

enter'd it as on that Day, and ought to have done

it ; and therefore they thought it was amendable.

And if that were true, no qucftion it was amend-
,

able. But however the Opinion of that Cafe was,

it is an Argument to me, that the Court would
have amended it, had they any thing to amend
it by : For it was the Opinion of this Court it is

amendable. But I think that Cafe is no Authority

for them: And whether that be done by the flelp

of the Statute or no, is not material : And the

Court would have amended it, if it had been the

firft Day of the Term.
This I take to be the Opinion of the Court ; and

that they did not amend it, becaufe they had no
Authority to amend it by.

There is one Matter more, which is, That this

Slip is the Fault of the Clerk : For that the Mif-

tefting of the Writ is the plain Aft of the Clerk ;

and in all the Cafes it has been held, Afts of the

Clerk to be amendable by the Common Law :

And for that there are a thoufand Cafes. This is

in Point of Law.
I would beg Leave to cite a few Authorities in

Crooke's Eliz. 'Twas agreed, a Venire 1'efte'd out

of Ternij is a Mifpnficn of the Clerk.

L. C. J. Holt. There are abundance of the like

Cafes.

Mr. Att. Gen. I believe a Thoufand, therefore

I will not cite them.

We fubmit to your Lordfhip, whether it be

right, and wants no Amendment: Or if it be not

right, whether it be not amendable by Statute or

Common Law. And I hope we fhall have the

Benefit of the Verdict.

Mr. Serj. Darnel My Lord, There has been

fo much faid already, that I ihall fay very little.

I fhall only cite two or three Cafes. The Que-

ftion is only this : Whether a Mifprifion of the

Clerk, is not amendable in the fame Term?
For that we have 10 Ed. III. 20. there was

an Error amended of 63 for 59. I think all

the other Cafes have been mentioned already.

The 5th of Ed. III. has been cited, and it is

itrong. I have thought it always fufficient, with-

out any Statute of Amendments : And thofe that

have been amended by Common Law, will be Au-

thorities in this Cafe. Now that the Court have

always taken on them, as their Duty to amend the

Faults of the Clerks in any Entry, or Procefs, or

Continuance, the Books are full in it j and I hope

it will be amended here.

Mr. Broderick. 1 pray your Lordlhip's Favour,

to fpare me a few Words on the other Side. I fee

fo much Warmth in this Cafe, that I muft beg

Leave to preface fomething, before I fpeak to the

Point of Law.
Mr. Att. Gen. You might have wav'd that.

Mr. Broderick. The Occafion of my faying that,

was, That Mr. Attorney fiid, There ;
had been a

Noife about the Town concerning this Exception.

And that a whole Party

Mr. Alt. Gen. There has been fo

Mr. Broderick. I would not be believ'd to con-

cern myfelf any otherwife for this Man, more or

lefs, than for any other Client. Nay, what I am
concern'd in, and have to fay at prefent, doth concern

every Subjeft in England, as well as Mr. i'utchuu

But
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But when 'twas faid, That there- was a Difcontinu-

ance in the Cafe of the Warden of the Fleets which,

after the long Tranfaftion of that Caufe, was not

obferved by the Council for him -, and that they

were clearer fighted for the Obfervator ; I could not

take that otherwife, than as meant to myfelf, who
was Council for the Warden of- the Fleet, and am
now for this Defendant. I confefs, I did not ob-

ferve that Fault in the Cafe of the Warden of the

Fleet (nor ever had a perfect Copy of that Re-

cord, to enable me to do it) : And I mull own
at the fame time, that I had not the Fortune to

make the Difcovery in theprefent Cafe. The Ex-
ception was taken before I was any ways concern'd

in the Caufe : And when 'twas made, I thought

it a good Exception; and made no Difficulty of

accepting my Fee to fpeak to it.

Mr. Att. Gen. I had another Meaning in it.

I knew not that Mr. Broderick was Council for the

Warden of the Fleet.

Mr. Mountague. My Lord, I believe Mr. Bro-

derick is afraid of my Fate in this Cafe : I have

been very much reflected upon for being Council in

this Cafe *, and it has been fpread about all the Coun-

ties in England, by Dyer the News-writer, That I

broach'd feditious Principles at the Trial, and was

reprimanded by your Lordfhip for it : And I be-

lieve Mr. Broderick is afraid of the like Scandal.

L. C. J. Holt. You mull not be afraid of Scan-

dals. Dyer is very familiar with me too fometimes:

But you need not fear fuch a little fcandalous Paper

of fuch a fcandalous Author.

Mr. Mountague. My Lord, I am not much con-

cerned at it, feeing it comes from him.

Mr. Broderick. I muft agree, That this is a

Point of great Concern to the Crown ; beeaufe all

Profecutions for the Crown may be affected by ir,

as Mr. Attorney General faid : But on the orher

Side, I beg Leave to fay, That (whatever the Per-

fon now before the Court may be) it is of great

Concern to the Subject too : For the Rule in this

Cafe, will be a Rule in the Cafe of every other

Subject of England ; fo that the Concern is great

on both Sides.

I muft beg Pardon of the Court, if, in anfwer-

ing off-hand to very learned and elaborate Argu-
ments, from the fhort Notes which I have been

able to take of them, I happen to be diforder'd in

Method : I muft take Leave to offer fuch fhort

Obfcrvations upon them, and give fuch Anfwersto
them, as I can at prefent ; as my Memory fuggefts

the Objections to me, tho' not in the fame Order
in which they were deliver*d. -But I will ufe my
Endeavour, not to omit the taking fome fhort No-
tice of the general Pleads, under which I apprehend

all the Objections will fall.

I would obferve (which I think would be an An-
fwer to a great deal that has been faid on the other

Side) That our Law-Books make a very great Dif-

ference between the King's Profecutions in his own
Name, as a Civil Right, and Profecutions wholly

in his Capacity of King, as he is Head of the

Commonwealth ; and in the Exercife of his Royal
Office, to affect the Subject with, or pUnifh him
for Crimes thereby charged upon him. I agree,

the Cafes cited by Sir Thomas- Fowls and Mr. Attor-

ney General, of Amendment of the King's Writ of

Qu. Impedlt, and fome others •, and that the Com-
mon Law gave greater Indulgences to the Crown,

in the Profecution of its Civil Rights, than to any

Subject. The King was known to be employed in

the Concerns of the whole Kingdom ; to have the

Ana
Care of all his People upon him : Whereas the Sub-

ject had only his perfonal and private Affairs to

look after. And 'tis no wonder that the Law fhould

adjudge, that great Allowances were to be made to

the Crown, as to its own particular Rights ; That
it fhould not be tied up to fo ftrift Rules as the

Subject, who was fuppofed to attend his own Af-

fairs only. This is the Reafon generally given,

why the Crown had fuch a Prerogative, that greater

and more favourable Allowances fhould be made in

its Suits, than in thofe of its Subject.

But it has hitherto (as far as 1 have been able to

obferve) been taken, That the Law was very nice

and tender in all Profecutions, that aim at the

charging the Subject with Crimes and Penalties.

It feems to be a new Light, fprung up of late,

which has difcover'd, that there is a greater Necef-

fity for that Privilege in Criminal Profecutions,

than in Civil. The Opinion of the fucceffive Age*,

which have made favourable Acts for amending and

airing of particular Defects in Legal Proceedings,

feems to have been much otherwife. In many of

thefe, all Criminal Profecutions, of all kinds, are-

exprefly excepted: And where they are not, I muft

fay I have not heard yet quoted •, nor can find any

Cafe of Authority, where thofe Statutes were inter-

preted to extend to Profecutions for Crimes. I per-

ceive, the Council for her Majefty in this Caufe,

have in their Arguments relied very much upon A-
mendments made by the Common Law. I cant

pretend to be now prepared to run through each par-

ticular Cafe: In general, it cannot be denied, that

feveral Amendments were made, by a Power that

the Court had at Common Law ; but we think-

there never was any which came up to this.. Cafe.

And indeed, if all the Amendments in the Multi-

tude of Cafes that have been cited in thefe elaborate

Arguments, are allowed as good at Common Law,
it would make one wonder, where the Neceflity

was of making an exprefs Statute, for the Amend-
ment of a Letter or Syllable (and of the nice Doubts

upon that) or of the other fubfequent Statutes of

Jeofails and Amendments. The Court, to me, by

thefe Authorities, would feem to be arm'd with a

fufficient Power to have done the Bufinefs, without

the Help of any Statute.

Tho' her Majefty's Council rely principally up-

on the Statute of 8 Hen. VI. yet in regard they do

not wave, or give up the Aid of the Statute 32

Hen. VIII. (For Mr. Attorney takes notice, that

there is a Quare in my Lord Dyer {Dyer 353)
Whether the King, in an Information of Intrufwn,

fhould not have the Advantage of that Act ? And
he has cited Lord Dyer, 346. of an Information

§£ul tarn, &c. to be within the Aft : And that

Lord Hales, in Lord Fltzwater's Cafe, held, That

'twas reafonable, that Criminal Profecutions fhould

be aided) I think it will be very proper to confider

how the Law has been taken upon that Statute

:

And to fee whether the Reafon of thofe Cafes,

won't go as far backwards as to the Statute, 8 Hen.

VI. The Words of the Statute, 32 Hen. VIII.

C. 30, are not exprefly reftrain'd to Actions or

Suits between Party and Party ; though the Word
Party be mentioned in the Statute, both as to the

Plaintiffs or Demandants, as to the Tenants or De-

fendants. And the enacting Claufe is, That from

thenceforth, after Iffue trfd for the Party Plain-

tiff or Demandant, or for the Party Tenant or De-

fendant, in any Manner of Atlion or Suit at the

Common Lazv ; the Judges fhould proceed to give

Judgment in the fame, notwithflanding any of the-

Miftahs
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Miftakes therein mentioned, in tike Form as if no fuch -

Default or Negligence had been. It is true, as Mr.
Attorney has cited it, that 'tis left a Quare, as it

ftands printed in my Lord Dyer, which was in the

1 8th Year of Queen Elizabeth: But even in that

very Cafe, 'twas held, 22 EUz. that the Statute

did not extend to it : As appears in 1 Rolls Re-

ports, fol. 447. as well as by Blackmore's Cafe 8.

Cro. 163. where 'tis exprefly faid, That the Statute

32 H. VIII. extends not to Pleas of the Crown. And
this Point is exprefly agreed by the whole Court, in

Sherington Talbot's Cafe, 1 Cro. 312.

A Venire Facias bearing Tefte out of the Term,
and an I flue tried upon it, is a Mifconveyance of

Procefs, falved after Verdict, by thofe Words in

the Statute of 32 H. VIII.

So a Venire awarded, which bears Tefte on a Sun-

day, is adjudg'd to be aided within thole Words.
Yet in Theobald and Newton's Cafe,.. Style 307,

there was a Suit upon the Statute of Inmates ; and

the Diftringas bore Tefte on a Sunday, and out of

Term. Exception was taken to this after Verdict,

and held not to be aided by the Statutes of Jeofails.

I thought it neceflary, by mentioning the two for-

mer Cafes, to (late which of the Statutes it was,

which would have remedied the Fault, if the Sta-

tute had extended to the Suit itfelf; becaufe the

Reporter (which is no Wonder in him) fo far miftook

the Senfe of the Court, as to omit the material Sta-

tute, and to mention the 1 8th of Eliz. and 21. Jac.

in neither of which Laws there are any Words
which reach the Cafe ;'tho' in this AcT: of32 H. VIII.

there are.

And in Lord Fitzwater's Cafe, cited by Mr. At-

torney, tho' my Lord Hales does fay, The Cafe of

the King will often ftand in need of the Amendment

of a wrong Venire; and therefore he was of Opi-

nion, to bring him within the Statute of 16 and 17

Car. II. which has very extenfive Words •, yet he

allows the Diftinction between his Criminal Profe-

cution, and Civil Action ; as appears in 3 Keb.

485, 519.
In Percy's Cafe, 21 Car. II. 1 Vent, ij, 35. an

Information of Forgery at Common Law, laid the

Forging to be of a Releafe at Sherborn ; and the

giving it in Evidence, to be at Dorchefter. The
Defendant was convicted by a Jury de Vicineto of

Dorchefter only: 'Twas adjudg'd to be a Mif-trial ;

and a new Venire was awarded. For the King, 'twas

laboured to fupport the Trial by the Word Suit :

For, fay they, the Information is Sella Domini

Regis ; fo that the Word is extenfive enough to

reach this Profecution : And 'tis -plainly out of the

Exception, which excepts no Information, but thofe

upon Penal Statutes. But the Court held, Any In-

formation, tho' at Common haw, was not remedied

by the Words or Intent of the Atl.

In the principal Cafe of Sherington Talbot, 1 Cro.

311. Jones, 320. 2. Ro. Ab. 619. Information,

in nature of a Quo Warranto, for claiming Liberty

of free Warren in three Vills, in the Foreft of D.
Defendant difclaims in the Foreft, and in all but one

Vill ; and fays,That that Vill is Parcel of the Ma-
nor of S. and prefcribes for free Warren in his Ma-
nor •, Iffue on that Prefcription, and the Vifne is

from the Vill, not from the Manor; held to be

miftried, and not aided by any of the Statutes of

Jeofails : Tho' 'not within the Exception ; becaufe the

Statutes do not extend to the King's Cafe. He not be-

ing named. The then Judges thought this a, Reafon ;

which will equally extend to the King's Cafe, upon

the former Statutes of Amendments. And Mr.
Vol. V.
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very learned Predeceffor of Mr. AttorneyNoy, a

General's, did not venture to carry the Point fur-

ther for his Mafter, than to a Per-adventure he might
have the Advantage of thofe Acts, in cafe of a
Quare Impedif, or the Civil Right, where the Suit

is in the King's proper Name, and not by his Stile .

of King only.

Nothing is more plain, than the Difference which
the Law makes between Cafes where the King pro-

fecutes his Right in his own Name, as for a Civil

Right, and where the Profecution is in his Capacity
of King, and in the Exercife of the Royal Autho-
rity. If the King (Henricus Rex) brings a Quare
Impedit, and dies before Judgment, the very Writ
abates •, becaufe Henricus Rex, who was named by
his proper Name, ceafes to be. But if the Profe-

cution be pro Domino Rege, tho' the King in indivi-

duo be dead, yet Dominus Rex in genere not being

dead, the Information or Indictment fhall ftand, to

be profecuted by the Succeflbr. Yet all Procefs

upon them, wherein his own Name is ufed, and not

his Name of Kingly Office only, fhall fall ; becaufe

the particular Perfon is dead.

According to this Diftinction, I do agree, That
where the King fues in his own Name for a Civil

Right, his Suit has more Favour allow'd to it than

that of a common Perfon. And fo far goes the

Cafe in Blackmore's Cafe, 8 Cro. 156. before-men-

tioned, cited by Sir Thomas Powis ; That a Writ
of Quare Impedit, which was prefentere for prefen-

tare, was amended •, being the King's Cafe. Tho'
had it been the Cafe of a common Perfon, it could

not have been amended: For no original Writ was
at Common Law amendable in the Cafe of a com-
mon Perfon. But that an Information or Indict-

ment ever found Favour beyond, or equal with a

Civil Action, I never heard before; nor find any

Authority quoted to warrant it now. I would take

Leave to mention the Cafe, 13 Car. II. in Scan.

Hardrefs, 217. (9) Pitoher and Jones : 'Twas an In-

formation upon the Act of Navigation for importing

Spices, being the Growth of Afia, Africa, or Ame-
rica, from Holland beyond the Seas, not being the

Place where fuch Goods were firft and moft ufually

fhipp'd for Tranfportation, contra Formam Statuti.

The Defendant pleaded, he did not import them
contra Formam Statuti, and Iffue upon it ; and Ver-

dict againft the Defendant. He moved in Arreft of

Judgment, That 'twas not laid, that thefe Commo-
dities were not of the Growth of Holla7id. To this

'twas faid, That the Verdict would help that, it

neceffarily implying it: For that they were laid to

be of the Growth of Afia, Africa, or America, and

imported from Holland ; which fhews thofe were

diftinct Places: And the Defendant could not elfe

have been found guilty, contra Formam Statuti. Yet,

after long Debate, the Exception was held to be a

good one, and the Judgment was arretted.

I muft obferve, That the Council for the Infor-

mer in this Cafe, had not the Courage fo much as

to hope for Aid from, or mention the Statutes of

Jeofails in this Cafe. They cite there Johnfon's

Cafe, 2. Cro. 609. and Cholmley's, P. 1. Cro. ifij^.

where in Criminal Profecutions reafonable Intend-

ments after a Verdict, are allowed at Common
Law. But tho' nothing was wanting in this Cafe,

but an Averment that Holland was not within Afia>

Africa, or America (which muft neceffarily be prov-

ed at the Trial, elfe the Defendant could not have

been convicted) they either did not know, that the

want of an Averment of a thing neceflary to be a-

verred, if Iffue be taken upon another Point, is aided

B b b b as
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as a Mispleading, by the Statute 32 Zfc«ry VIII.

(tho' the Cafes of it are numberlefs) ; or they did

not think there was any Colour for offering to ex-

tend that Statute to a Penal Law, with regard to

the Intereft the King has in the Profecution, tho' a

common Perfon was the Informer ; and tho' there

is no Exception of Informations on Penal Laws.

As to the Cafes cited on the other Side, of A-

mendments at the Common Law by the King's Pre-

rogative 3 I muft rely upon the Difference I have

already taken between Criminal and Civil Cafes

;

and that there are not any Inftances of Amend-

ments in Criminal Profecutions. As to feveral' other

Cafes, which have been cited by the other Side, of

Amendments upon Returns to Certiorari's, Returns

upon Writs of Error, &c. Thofe, with Submif-

fion, will not come up at all to the prefent Cafe.

When a Record is certified upon a Certiorari, &e.

the Parchment annexed to the Writ, is fuppofed to

be the real original Record -, and that remains in

the Court here, and is become by the Return a Re-

cord of this Court. Where, by the Courfe of the

Court, 'tis enter'd upon a Roll here, if in the Entry

k varies from that that is the true Record, it is the

Duty of the Court to take Care, that the Mis-Entry

be rectified •, and the Record,- which is tranfcribed

here, made agreeable to the Original. The recti-

fying fuch Mis-Entries, or Mis-Copyings, are not

Amendments of Faults in a Record (for that faulty

miftaken Entry is not really the Record) but mak-

ing true Entries of the Record. And upon the like

Reafon was the Miftake rectified in Sir H. Tufton's

Cafe, 1. Cro. 144.. where there was a Content of

the Parties for entring a Judgment by Difclaimer,

by Virtue or Pretence ofLetters Patents, hearing Date

7 Jac. which Words were inferted in the Paper-

Book, by the Attorney General's own Hand 5 yet

omitted by the Clerk, in the entring it upon the

Roll : There, upon great Examination, and Confi-

deration of the Circumftances, all Parties confenting,

that Mis-Entry was corrected ; being, as the Book

fays, no more than when a Special Verditl is mis-en-

ter'd ; which is rectified by the Notes of the Clerk of

the Affize. But it is very much infifted on, That

the Statute 8 H. VI. C. 12. mall extend to this

Cafe, becaufe there are particular Criminal Profecu-

tions excepted therein, of which this is not one. I

do not find that there has been one Authority

cited, when it was ever held, that that Law ex-

tended to any Pleas of the Crown. And I take the

uniform Opinion of near three Centuries, fince that

Statute, to be againft it.

Mr. Attorney relies much upon the Cafe of the

King againft Percival and Godfrey, and others, Sid.

244. where the Venire for the trying the Defen-

dants, upon an Indictment for a Riot, was directed

Vicecomitibus de Canterbury, and returned by R. S.

Vicecomes ; the City having in truth but one Sheriff;

There, upon Examination of the Sheriff himfdf

upon Oath, in Court (who fwore that City had

but one Sheriff) there was an Amendment. Bue

what was that ? Not of any thing that was the

Act of the Court : But the Sheriff adds to his En-

dorfement upon the Writ (when he had anfwered

fingle) There that was not any other Sheriff; as it

appears in the fame Book, and in 1 Keb. 900 (17)

901 (75) : And this the Court held to be well, upon

the Authority of the Book of 39 H. VI. /, 40.

where a.Writ was directed Coronatoribus, and re-

turned, by one Coroner only, yet held to be well:

For, fay the Court, we won't take notice there are

more Coroners than one. And fo Juft, Wyndham

faid, in this Cafe, We fhall intend but one Sheriff,

unlefs more appear ; 1 Keb. 901.

A good Part of Mr. Attorney'?, Argument feems-

to tend to the making it not neceffary, or at leaft

difputable whether it be neceffary, that the Diftrin-

gas mould be Tefte'd on the fame Day that the A-
ward is. Won't that Argument turn another way
than 'tis intended? If it be a doubtful thing, whe-
ther it be right or not ; I doubt it will be an Error

in Judgment, like the making out an improper
Writ in the Debet and Detinet, where it mould be
in the Detinet only : And then, tho

9
'

it is a Default

of the Clerk, 'twill not be fuch a Default as will

be within the Aid of the Statute, if that mould
be held to extend to the Cafe. If it were a doubt-

ful thing, it can't be faid he had a certain Rule to-

walk by : But he ventur'd upon his own Judgment,
in which if he has chanced to miftake, 'tis not a-

mendable as a thing of courfe. But in truth, if it

were to be enquir'd into, I believe 'twould be found
not to be an Error in Judgment in the Clerk, but

a Miftake of a Matter of Fact, in taking Sunday
to be the firft Day of the Term.

Mr. Alt. Gen. That will not alter it.

Mr. Broderick. There has been another Cafe cit-

ed; the King and Walcot ; where a Reverfal of an
Attainder was pronounced, and the Judgment of
Reverfal actually enter'd up ; yet being done by
Surprize, the Entry of the Reverfal was fet afide,

and razed out of the Record. Surely that cannot be
an Authority for any. There the Entry was wholly

irregular, contrary to the Rules of the Court: For
the Judgment of the Court is not complete, till the

End of the Term.
L. C. J. Holt. 'Tis in the Breaft of the Court

during the whole Term.
Mr. Broderick. And if any one within the Term,

without the Direction of the Court, will enter a
Thing as the Act of the Court ; fhall not the Court

have a Power to reform that Irregularity, and do
themfelves right ? This is not an Amendment of a

Record, but a Reforming of an ill Practice -, a
preventing of an Attempt to make that an Act and

Record of the Court, which really is not fo. Nei-

ther does my Lord Macclesfield's Cafe bear any

Proportion to this.

There is no Queftion but that a Court, which

is intrufted with the Cuftody and Prefervation of

the Records wherein other Perfons are concerned,

may take care upon any Mifchance ; and that they

have a Power to put things into their right State :

As in cafe of Fire, or any inevitable Accidents, the

Court, incident to their Truft of the Cuftody of

the Records, and by the Authority they have to do

Right and Juftice to all Perfons, muft have a Power

to fupply fuch Loffes.

As to the Cafe of the Warden of the Fleet, there

was no Amendment made : But if there had, it

would not have come up to this Cafe. I may,

I am fure, fafely affirm, that the Court did de-

clare, That was not to be efteem'd a Criminal

Profecution ; in regard there was not to be a Judg-

ment to punifh the Party, but the Proceeding was

only to transfer the Eftate to the Crown by way

of Forfeiture.

The Council who have argued for the Queen,

have not cited any one Authority, of an Amend-
ment in a Criminal Cafe, within the Statute of

14 E. III. or 8 H. VI. C. 12. or proving, that

thofe Statutes extend to Cafes of that kind : But they

call upon us, fince theWords feem to be large enough

to reach both (efpecially thofe of 8 H. VI. where

there
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there are fome particular Criminal Profecutions men-
tion'd and excepted) to produce fome Authority,

to eftablifh the Diftinction between Criminal and Ci-

vil Cafes. We think the daily PraSiice in Civil

Cafes, and the want of afmgle Inflame in a Criminal

one, carries a ftrong Argument, if we could go no

further : But I think we do not want anexprefs Au-
thority in this Point too. Orde and Morton, Trin.

ii. Jac.l. Ro. Ab. 20 1. There a Writ of Ve-

nire Facias out of the B. R. was Venire Fac. duo-

decimo &c. coram Nobis aped Weflmonaflerium, ubi-

cunqiie fuerimus in Anglia : But the Roll was well,

omitting the Words afud V/eflmonafterium. 'Twas
adjudg'd the Writ might be amended by the Roll ;

for 'tis but Matter of Form. This was a Default in

the Body of the Writ, and amended by the Statute

of 8 H. VI. as a Default of the Clerk.

Yet Brigs and Thompfon's, &c. Tel. 60. 1 11. In

an Information upon the Statute 21 H. VIII. againfl

Spiritual Perfons taking Farms, the Award of the

Venire Facias upon the Roll was right, returnable

ubicunque, but the Writ irfelf was returnable coram

nobis, omitting ubicunque, and fo it did not anfwer

the Award upon the Roll. This certainly had
been amendable in a Civil Plea ; but the Report
tells us, that Judgment was (laid upon it. And,
my Lord, I will beg the Liberty to make thisOb-

fervation upon the Cafe of the King againfl Percival

, Ccdfry (which is fo much relied on). There
are fome Cafes of fo odious a Nature, and move
fuch Indignation, that there is a Danger of Things
being paffed over unobferved, which would not

have been admitted in another Cafe. That was the

Cafe of one of the King's Meffengers, employed in

His Majefly's immediate Service, barbaroufly in-

fulted and abufed in his Inn at Canterbury, by the

Defendants and a great Rabble of People : As the

Offence was very flaming, the Refentment of the

Court ran high ; and they thought it reafonable to

do in that Cafe, what perhaps in an ordinary one

they might not eafily have done : Yet what was then

done, is now to be cited for a Precedent in every

Criminal Cafe whatfoever. I muft fay the fame in

this Cafe ; whatever my Client is charged with, the

Rule given in his Cafe may affect every Man in

England, who fhall hereafter be charged criminally :

And therefore I doubt not your Lordihip will very

well confider of it.

I hope, my Lord, I have given fome Anfwer to

mod of the Things that have been infifted on •, and

that upon the whole Matter, this Miftake will not

be accounted a Thing amendable by Law.

Mr. Mountague. My Lord, in Anfwer to what

has been faid, I fhall not preface what I have to

fay with any Apology for being of Council with Mr.

Tutchin, tho' I have been egregioufly mifreprefented

in what I did, as Council for him at Guild-Hall. I

know your Lordfhip is no Relpecter of Perfons,

but will have the fame Regard to one Defendant as

another.

Mr. Alt. Gen. I am not concern'd at any

Thing that has been written or printed about that

Trial.

L. C. J. Holt. We will take no notice of that.

Mr. Mountague. My Lord, as to what Mr. At-

torney-General and Sir 'Thomas Powis have faid, I

beg Leave in the firft Place to take notice wherein it

is we agree, and in what we fhall differ. Firft, we
agree that this Caufe is a Caufe of the greatefl Con-

fluence. Mr. Attorney tells your Lordfhip, it con-

cerns all the Proceedings of the Crown ; and I hope
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I may be pardoned if I fay, it is of no lefs Concern
to the Defendant and the Subjects of England. I would
therefore pay that Refpect to the Court, not haltily

to fpeak to a Point of this Moment, but (hall defire

to have Time to look on thofe Cafes that have been
mentioned.

L. C. J. Holt. If you will do this, you may con-

fider the Statute of H. VI. for diofe Words are ge-

neral, and not relative either to Civil or Criminal

Cafes in particular. It remedies the Mifchief be-

tween Plaintiff and Defendant generally.

Mr. J-. Powel. Mr. Broderick has not taken no-

tice of that Objection that my Lord Coke takes no-
tice of, Becaufe they are not excepted, therefore they

are included.

L. C. J. Holt. I would have you confider why
it is not within the Words of the Statute. It is as

plain that it is the Fault of the Clerk as can be %

he had the Roll before him, therefore it muft be the

Miftake of the Clerk. The Award of the Writ is

the Act of the Court, and that was the 23d ; now
this Writ did bear Date the 24th, and I believe we
did not award the Writ the 24th, therefore it is to

be judged they miftook the Time of the Tefie. For
the Record fays the 23d, and this Writ fays not till

the 24th. Now why mould not this be within the

Statute of H. VI. for it is the Mifprifion of the

Clerk ? And then the Queftion is, whether that

Statute does not extend to this Matter.

Mr. J. Powel. I do indeed queftion whether any

Statute of Jeofails extends to it ; but this Statute

does not, as appears by 8 Coke, becaufe they are

excepted. There are Indictments of Felony and

Treafon that are excepted. Now that this is a Mif-

prifion of the Clerk, is plain, becaufe he had the

Award of the Court.

Sir T. Powis. I think all agree it was perfectly

a Miftake, and that makes it a difpmable Cafe •, I

do not (land on it as if it were right, but grant it

was a perfect Miftake ; and then that Objection is

clear, that Criminal Matters are not within the Sta-

tutes of Jeofails, and it is certain moft of them are

excepted, viz. Indictments, in this Statute of H.
VI. where it is faid what are excepted, &V. 'Tis

true you cannot amend what are excepted, where

the Party was in Danger of Life ; but it leaves out

in inferior Matters -, therefore it feems, that what-

ever was faid of Criminal Matters, was intended of

the greater Criminal Matters, and fo was the Opi-

nion in the Cafe of

L. C. J. Holt. That was a Civil Caufe, but we
thought we could not amend it : For it would be

contrary to our Duty as Judges, to alter a Record.

And therefore we refufed even in Point of Scandal

in that Cafe ; alfo on Examination we found that

we could not amend it, contrary to Truth.

Sir T. Powis. My Lord, we had not in that Cafe

any thing to amend by j but here we have a Roll

to diredt us.

Mr. Att. Gen. If your Lordfhip indulge them

from Time to Time to put it off, we fhall never

have done.

Mr. Mountague. My Lord, I am not prepared

to anfwer what has been faid, for I did not expect

this Motion would have been made.

Mr. Att. Gen. That we may be once at an End,

I would fain hear what they have to fay, and whe-

ther they have any more Exceptions.

L. C. J. Holt. Have you any more Exceptions

to make ?

Mr. Mountague. My Lord, we have no more

Exceptions to the Matter we are now upon, which

B b b b 2 is



556 1 80. The Trial of John Tutchin

is fetting afide the Trial. You know, Mr. Attorney,

there are two Things incumbent on a Defendant's

Council. One is, to fet afide the Trial if he can,

and that is the Thing we are now upon : The other

is, to move in Arreft of Judgment. Now Mr.
Attorney well knows 'twill be a Waver of our Mo-
tion for a new Trial, to ftir any thing in Arreft of

Judgment.
i

Mr. Att. Gen. He that makes Exceptions,

mould be prepared to give all his Exceptions to-

gether.

Mr. J. Towel. This is not a Motion to fet afide

the Trial.

Mr. MoUntague. Yes, my Lord, it is to fet afide

the Trial -, not to arreft Judgment being given upon

the Verdict.

Sir T. Powis. My Lord, if they have any more
Exceptions to offer, I defire they may let us have

them now.

Mr. J. Powel. If there be an Error in the Writ
there muft be a Diftringas de novo, there muff, be a

new Diftringas only iffued, you cannot make it a

Difcontinuance of the whole Proceedings ; but there

muft be a new Award of a Diftringas, the Error

wherein is the Cauf; of Exception ; if we fhould

give our Opinion that it is not amendable, we
fhould try him next Week.

Mr. Att. Gen. My Lord, they fhould lay down
all their Exceptions together.

Mr. Mountague. My Lord, I know you do not

expect in this Cafe any thing fhould be done other-

wife than what is ufual in all other Cafes. Now I

appeal to Mr. Attorney, if it be not the conftant

Courfe here, to move firft for a new Trial ; and if

you object any thing in Arreft of Judgment, it is

generally faid, you have waved your Motion for a

new Trial.

L. C. y. Holt. No, that is not fo.

Mr. Mountague. My Lord, we are now in your

Judgment, whether this Man fhall be tried again, or

not? And if we fhall happen to prevail for a new
Trial, then it will be a Difadvant;ige to our Client

to have told our Exceptions to the Information, for

then Mr. Attorney will pray to amend.

L. C. y. Holt. You are fo far in the right, if in-

deed here were a Verdict •

that is unquettionable, that is your proper Time to

move in Arreft of Judgment ; but if this Verdict

be not right, it is too foon to make Exceptions to

the Information. Then we fhall tell you what we
have to do.

Mr. Att. Gen. I am content they fhould keep their

Learning to themfelves ; but, my Lord, if they will

not do that, I hope you will not give them further

Time.
L. C. y. Holt. We fhall give them but till To-

morrow.

Mr. y. Powel. Mr. Mountagut, it is a ftrange

Thing that you fhall make an Exception, and not

be ready to maintain it ; at this rate any Profecu-

tion whatever may be hung up and delayed. If

this be the way, we muft give you the lefs Time.
Mr. Mountague. My Lord, I fhall entirely fub-

mit to what the Court fhall think fit to order ; but

'tis now pretty late in the Day, and your Lordfhip

knows 'tis a Sitting this Afternoon in Middle/ex,

and To-morrow is another Sitting in London, where

I am already retained to be, and I know not how
late your Lordfhip may keep us in both Places

:

Your Lordfhip feldom difcharges us till late at

Night, and it will be impoffible for me to look

into the Authorities which have been quoted, much
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lefs to confider of any thing that will be fit to

offer in Anfwer to both thele learned Arguments,
in a Matter which I muft profefs is altogether new
to me.

Mr. y. Powel. There are Amendments made
every Day.

Mr. Mountague. My Lord, I hope I fhall fhew
you it has not been done yet, in any fuch Cafe
as this, neither can it be done, with Submiffion.

L. C. y. Holt. You fhould have prepared for it.

I will tell you a Cafe at Hicks's-Hall, where I my-
felf took the like Exception, but it was over-ruled

by Sir William S?mth, the then Chairman of the Sef-

fions. In an Indictment againft , for a wrong-
ful Entry, &c. there was a Miftake in the Time of

the Entry alledged, &V. And they amended the

Fault by the Statute of E. VI.

Mr. Att. Gen. My Lord, I hope you will give

them but till To-morrow.
Mr. Mountague. I hope you will not prefs that,

Mr. Attorney, who have been fo lately a Ni/i Prius

Practicer.

Mr. y. Powel. You are not prefs'd in it -, none
can imagine you came here in this Cafe, and that

you were not provided to defend it. I hope you are

as ready as Mr. Broderick ; he is but your AiTiftant,

and yet he was ready.

Mr. Mountague. It will be impoffible for me to

be more ready To-morrow. I will rather go on
with it now, than do it To-morrow. This is a new
Motion, and I did not in the leaft expect it.

Mr. Att. Gen. This is no new Motion, I believe

none would believe but it would be made.

Mr. y. Powel. Why can't you be as ready as

Mr. Broderick is ?

Mr. Mountague. I do not pretend to fet myfelf

upon the fame Level with Mr. Broderick : Tho' he

be ready to give an Anfwer extempore to the Argu-
ments that have been made, I hope your Lordfhip

will indulge me with a Day or two more to confi-

der of what has been faid, fince the Queftion now
before the Court is of that Concern to all the Sub-

jects of England. My Lord, I defire we may have

but till Thurfday next, and by that Time I will

undertake to be ready.

Mr. y. Powel. When you make an Exception,

you ought to be ready to defend it.

Mr. Mountague. It was impoffible for me to fore-

fee what Courfe the Attorney General would take to

obviate the Objections I have made. I muft own,

I did not expect this Motion for an Amendment

;

I thought of that the leaft of any thing, becaufe I

never knew the like Attempt in a Criminal Profe-

cution. And fince Mr. Attorney General has been

pleafed to countenance the Exception I have taken,

with a Week's Confideration of it •, I ought in Ci-

vility to pay as much Refpect to the Arguments he

has made in Anfwer to it. And therefore I muft

beg a little Time of your Lordfhip, as well to fhew

my Refpect to Mr. Attorney General\ as to difcharge

my Duty to my Client.

Mr. Att. Gen. I defire none of your Refpect.

Mr. Mountague. I hope, Mr. Attorney, you are

not angry becaufe I would pay Refpect to you.

Cur'. Well, take Time till Thurfday.

November 23. 1704.

L. C. y. Holt. Mr. Attorney, have you any thing

to move ?

Mr. Att. Gen. My Lord, I attend here only

upon the Account of M r. Tutchin.

L. C. y. Holt.
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L. C. J. Holt. Who is for Mr. Tutchin ?

Mr. Mountague. My Lord, I am of Council for

Mr. Tutchin, and I am To-day to fhew your Lord-
fhip Caufe why the Motion made the other Day by
the Council for the Queen to amend the Tefte of the

Writ of Diftringas cannot be allow'd. And fince

the Court hath been pleafed to indulge me with a
little Time to think of the learned Arguments that

have been made both by Sir Thomas Powis, and Mr.
Attorney General ; and to look into the Authorities

which have been cited, I hope I fhall take up lefs

of your Lordfhip's Time than if I had been put to

anfwer extempore to the feveral Matters that have
been infilled upon. For I muft beg Leave to fay,

that upon Confideration of what was then ofFer'd,

I do find that a great many things that were then

faid, do not carry that Weight along with them as

I did then apprehend. And tho' I do not queftion

but every thing that can be thought of has been

laid for the obtaining fuch an Amendment, yet

I have the Satisfaction at laft to find that there

is but one Cafe, and that is what your Lordfhip
was pleafed to mention, of the Judgment of Sir Wil-

liam Smith, that looks like a Precedent for this A-
mendment. My Lord, in fpeaking to this Matter, -

I fhall not trouble the Court with many new Cita-

tions out of Fitzherbert and Brook's Abridgment,
Title Amendment ; for I perceive the Gentlemen
on the other Side have looked over the Bed-Roll
of Cafes which are to be met with there, and find

that they have taken notice of every thing that

will make to their Purpofe ; my Bufinefs therefore

fhall be, clofely to apply myfelf to the Confidera-

tion of what they on the other Side did infift on •,

and 1 hope I fhall be able to fhew to your Lordfhip
that nothing they have faid will warrant this A-
mendment.

But before I enter upon the Argumentative Part,

I muft beg Leave fhortly to ftate the Cafe itfelf,

and fhew how it now ftands before the Court -, and
if I miftake in giving an Account of the leaft Mat-
ter of Fad, I defire Mr. Attorney General would in-

terrupt me fo far as to fet me right ; for if we do
not agree in the State of the Cafe, our arguing will

be to very little Purpofe.

Mr. Alt. Gen. It is the Record that is in Dif-

pute, it is not Matter of Fad.
Mr. Mountague. Mr. Attorney, there is fome-

thing of Fact befides the Record, which is now be-

fore the Court. This Information was exhibited in

Eafter Term laft, and the Defendant pleaded to it

in Trinity Term ; and IfTue being then joined, a

Venire Facias was awarded, and made returnable

the firft Day of this Michaelmas Term. On that

Day (the Roll fays) all the Parties did appear •, but

none of the Jury came, and thereupon the Court

did order, that a Diftringas fhould iffue, and be re-

turned hither, Die Jovis proxime poft Craft. Anima-
rum : On the Return of the Writ of'Diftringas, which

is now before the Court, the Defendant appear'd in

Court, and by his Council took Exception to the

Tefte of this Writ, becaufe it was not ifTued as the

Roll hath awarded, on the Day he was prefent in

Court, which was the 2 3d Day of October, but on
the next Day, which was the 24th Day of October,

j

when he is fuppofed to be out of Court ; fo that the

Award has plainly not been complied with, and
therefore the Writ which is now before the Court
was taken without any Authority from the Court,

and the Trial cannot be fupported, becaufe the Day
and Place mentioned in the Diftringas, was not ap-

pointed per formam Statuti, in the Prefence" of the
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Parties. For thefe and other Reafons, it was pray-
ed in his Behalf, that all the Proceedings upon this

Diftringas fhould be vacated.

Mr. At't. Gen. The Day is right when the Per-
fons are to appear, and the Award of the Nift Prius
is as it fhould be.

Mr. Mountague. The Return is Die Jovis prox.

poft Craftin. Animaritm, as it is in the Roll, but
the Tefte of the Wric is the Day after it was a-
warded.

L. C. J. Holt. The Award is right.

Mr. Mountague. My Lord, we own the Award
is right on the Roll.

L. C. J. Holt. But the Queftion is, whether the

Tefte of the Writ be as it fhould be ?

Mr. Mountague. My Lord, the Writ that is now
before you being Tefte'don the 24th of Gtlober, can-
not be faid to be taken out upon any other Day than
the 24th of October, and in that it is not purfuant
to the Roll. Upon the taking of this Exception,
Mr. Attorney was furprized, and could not then fay
much to it ; but defired time to enquire how it

came to be Co.

Mr. Att. Gen. I could have faid as much to it

then, as after four Days j it became you to have
been as ready.

Mr. Mountague. My Lord, Mr. Attorney is a
little too hafty for me in' this Matter. I intend

to do him right, if he'll have Patience to hear
me out.

L. C. J. Holt. Come to the Point.

Mr. Att. Gen. This is a popular Argument, and
fpoken ad captandum Populum.

Mr. Mountague. Mr. Attorney did afk fome time

to have this Matter enquired into, and that Re-
queft was agreed to : And upon Examination it

appears that this Writ was actually taken out after

the firft Day of the Term ; and the Clerk being

doubtful with himfelf how to make the Tefte, afk'd

the Mafter how to Tefte it, and he directed jt to

be Tefte'd the 24th of Oclober ; and upon this arifes

this Motion. The Gentlemen that are of the

Queen's Council pray that it may be amended, and
the Queftion is, whether it can be fct right ; and
with Submiffion, I think it cannot, and that no
fuch Obliteration ought to be made, though the

Defendant were found guilty of fix times as many
Crimes as he ftands now charged with. I mult

agree with Mr. Attorney, in what he fays with re-

lation to the Confequence of the Determination of

this Point, that it will be a Precedent that will af-

fect all the Proceedings of the Crown in all fuch

Cafes. And this it is that makes it to be a Mat-
ter of wonderful Confequence to the People, as

well as to the Crown •, for tho' under the prefent

Adminiftration of Affairs innocent Men may think

themfelves very fafe, yet no body can be fure in

after-ages that they fhall not fall under violent Pro-

fecutions ; and then Slips and Miftakes may be of

Service. My Lord, hitherto I may fay, all Advan-
tages of this kind have been allowed to Defendants

in Criminal Cafes ; and upon this Occafion it may
be obferved, that even Actions Qui tarn upon Penal

Statutes, have always been excepted out of the Sta-

tutes of Jeofails ; and from hence, I think, arifes

an Argument a Fortiori, that the Jeofails of Clerks

in Profecutions more penal, are not to be amended.

Sir Thomas Powis, in his Argument, did, as I re-

member, infift upon thefc two Propofitions, and

as I take it, he was feconded in them by Mr. Attor-

ney , Firft, That the Tefte of this Writ is amendable

by the Common Law: and if not that, Secondly,

It
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It is to be amended by the Statutes of Amendments,
either by that of 14 E. III. or that of 8 H. VI. And
two Reafons were given for this Opinion ; Firft,

Becaufe it appears to be a plain Miftake in the

Clerk ; and Secondly, becaufe they come to move
for the Amendment in the fame Term wherein the

Writ was fued forth and returned.

Now, my Lord, in Anfwer to both thefe Rea-
fons and Affertions, I hope I fhall make it appear
in the firft Place, that this Tejle cannot be altered,

either by the Common Law, or by the Statute

Law : And in the next Place, I hope to fhew your
Lordfhip that the making the Tejle of this Writ to

be upon OcJober 24, is not purely a Slip in the Clerk,

but does proceed from the Nefcience of him that

was advifed with about it. And altho' this Motion
for an Amendment be made the fame Term the

Error has been committed in •, yet it is not in the

Power of the Court to fet it right.

As to the firft of thefe Particulars, I fhall readily

agree with Sir Thomas Powis and Mr. Attorney. Ge-

neral, That by the Common Law many Things
were to be amended without the Help of any Act
of Parliament ; but the Thing that I deny, and
which, with Submiffion, hath not yet been proved
by any Authority that has been quoted, is, That
no Error in the Tejle of any Procefs that does iffue

out of the Court and is returned back again by the

Sheriff, can be alter'd by the Rules of the Common
Law, and I hope by and by to make it appear,

not by any Act of Parliament neither. My Lord
Coke in Blackmore's Cafe, Lib. 8. Fol. 156. b. 157 a.

does fay, as has been obferved, that the Judges by
the Common Law may amend the Entry of their

own Judgment, or any other Part of the Record,
the fame Term •, but he does not there fay, that

they may amend any Writ made out and returned

by any Officer or Minifter of the Court. And the

Reafon given why they may amend their own Judg-
ments and the Continuance enter'd upon the Roll is,

becaufe fuch things as they themfelves do, are faid

to remain in their own Breafts till the End of the

Term: But furely the Actions of another Perfon,

his Difobedience to the Order of the Court, can ne-

ver be look'd upon as an Act of the Judges. And
I cannot fee how a Writ taken out in Pais which is

never in Court till it be brought thither by the

Hands of the Sheriff, can be faid to remain in the

Breafts of the Judges. The Inftances of Amend-
ments by the Common Law which are given by
my Lord Coke, are in the Entries of Effoigns and

Continuances, and fuch like Mifprifions del Court

Mefme: As for Inftance in 5 E. III. Fol. 25. W.
brought a Praecipe againft B. who vouches C. to

warranty, and he enters into the Warranty and pleads

to Iffue, and a Venire facias is awarded, and the

Jury is afterward put in refpite, and the Entry of

that upon the Roll was in this Manner, jurata inter

B. and C. that is between the Tenant, and the

Vouchee poniter in Refpetlum, and fo it appears on

the Roll, whereas it mould have been inter W. the

Demandant, and->C quern B. vocavit ad Warrantum.

Now this was look'd on as the Clerk's Miftake in

the Entry of the Order of the Court, and fo it was-

amended, Coke's 8th Report,/. 157. b.

Now, my Lord, with Submiffion, this Cafe and
all the reft of the Cafes that have been mentioned

for Amendments at the Common Law will only

juftify an Amendment of the Roll. And indeed

had there been an Error in the Entry of the Award
of the Diftringas, I fhould rather think that amend-

able than this ; for 'tis certainly more reafonable

that the Court fhould intermeddle with' their own
Acts than with the Acts of another. Till this Writ
was return'd, annex'd to the Nifi prim Roll, the
Court had nothing to do with it.

* And now this

Writ is before the Court, your Lordfhip is only to
judge, whether it be purfuant to your Award or
not j if it be not made right, it muft be imputed
to the Fault Of the Perfon that made it out ; and the
Court can never be faid to be in Fault, if the Clerk
employ'd makes out a Writ contrary to Direction ;

and if the Party concern'd fuffer by fuch Miftake, he
may thank himfelf for employing fuch an Aoent.
But Sir Thomas Powis lays, that this Amendment is

pray'd on Behalf of the Queen, whole Prerogative
it is to have many Advantages in Pleading, which
the Subject fhall not have. My Lord, with Sub-
miffion to better Judgments, I conceive that for this

very Reafon the Queen's Council have the lefs Rea-
fon to pray an Amendment. For fince they have
other Prerogatives to have recourfe to, they outfit

not to afk this befides. Your Lordfhips will often

hearken to us when we move for new Trials in Acti.
ons of Debt upon a Bond where the Verdict and
Judgment are conclufive : When you will not give
Ear to fuch a Motion in Ejectment, where the lof-

ing Side may have frefh Actions if they will. But,

my Lord, not to rely altogether on this Anfwer, I

fhall add this one Word further, that according to

my fmall Obfervation thefe Advantages in Plead-
ing do not belong to the Throne in the Pleas of the

Crown, but in fuch Actions as Quare impedits, and
the like. As to the particular Inftances that have
been mentioned, I conceive they do not come up
to the Cafe in the Queftion. The firft Cafe which
I have taken down as cited by Sir Thomas Powis, is

Brook's Abridgments, Title Amendments,
f. 32. and

that is, That if Judgment be enter'd otherwife than

the Truth is, it fhall be amended in the fame Term,
becaufe the Record is, in les Cores des Jujlices mef-

me le term & nemy in le Roll. This Cafe is one of

the Authorities taken notice of in the 8 th Report,

to warrant the Amendments of the Acts of the

Court, but does not in the leaft relate to the A-
mendment of Writs and Procefs which are fued

out and executed in Pais.

The next Cafe was 4 H. VI. f. 16. which is

only, whether he that cafts an Effoign for a Tenant
in a Formedon fhall be permitted to take Exception

to the Writ which appears to be vicious. The De-
mandant there was the Ward of the Crown, and he

that caft the Effoign for the Tenant, took Excep-
tion to the Writ. The Exception was this •, That
in the Style of the King he is faid to be Dux Hi-

bernian inftead of Dominus, and he would have had

theWrit for that Reafon to be quafh'd. And there

Martin demands whether the Writ fhall not be a-

mended ficome le Roy mefme foil parte, and the Cafe

concludes with queere hegen.

As to the Cafe of Fitzherbert, Title Amendment

f. 19. that is what my Lord Coke takes notice of

in Blackmore's Cafe, when he fays, that in a quare

impedit brought for the King, the Word prefentere-

was put inftead of prefentare, and it was held that it

fhould be amended, but how does the Book fay

it was amended ? Why the Writ itfelf was brought

into Chancery, £f? la fiat Amend. Now I take that

to be tantamount to the iffuing of a new Writ. Moil:

of the other Cafes mention'd out of the old Year

Books, are relating to Amendments in Civil Cafes,

and therefore I fhall fpend no more Time in taking

notice of them particularly.

My
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My Lord, the next Thing to be confidered is,

Whether any Statutes do direct fuch an Amend-
ment as this •, and I hold they do not. Indeed the

firft of thefe, which is 14 £. 3. Chap. 6. is pretty

home ; the Words are, that by the Mifprifion of a

Clerk in any Place wherefoever it be, no Procefs fhall

be annull'd, or difcontinued, by Miftake in writing

one Letter, or one Syllable, too much, or too little ;

but as foon rs it fhall be perceived by Challenge of

the Party, or in any other Manner, it fhall inftant-

]y be amended in due Form. Now here are as large

Words to fit the Purpofe, as Mr. Attorney can de-

fire, and if he were now to frame an Act of Parlia-

ment, I don't know how Mr. Attorney could make
it fuller ; and I muff, confefs, if I were to argue this

Point within a Year after the making of fuch an

Act of Parliament, I mould reckon my felf to have

a difficult Province to maintain, that this Mifpri-

fion does not come within the Purview of fuch an

Act : All therefore that I fhall fay to it is, that it

is now a great many Years fince this and all Sta-

tutes ofAmendments have been made, and no one

adjudged Cafe as I know of, does fay, that cri-

minal Proceedings are within the Purview of this

Statute. Mr. Attorney General, as I remember,

did, in his Argument admit that this Statute of

14 E. III. Chap. 6. did not extend to criminal

Cafes.

Mr. Alt. Gen. I tleny that •, I did enforce it.

L. C. J. Holt. I do not remember he did admit

that.

Mr. Mountague. Then I acquit him of it, and

to fhew him that I meant him no wrong by fuppo-

fing he faid fo, I will mention fome Authorities

that are exprefs in this Point.

Mr. Att. Gen. I did enforce that Statute by

fubfequent Statutes, particularly by the Statute of-

8 Hen.VI. Chap. 12. for there the Word Procefs is

included.

Mr. Mountague. Perhaps Mr. Attorney General

did fo ; but if he had admitted it, he would not

have been in the wrong, if my Lord Coke be in

the right in what he fays. For in the fame Cafe of

Blacbnore, fol. 157. fpeaking of the Extent of the

Word Procefs, he fays, " This Statute mufl be un-
** derflood to mean Procefs in all Actions, Real,
* c Perfonal, and Mix'd •, and not Procefs in Pleas
*' of the Crown." And my Lord Coke does not here

affign it for a Reafon, becaufe they are excepted ;

for in this Statute of 14 E. III. C. 6. there is no

Exception : And therefore fpeaking of this Statute,

he could not fay, Pleas of the Crown are there ex-

cepted ; yet he is pofitive this Statute does not ex-

tend to any other Procefs, than what iffues in Acti-

ons, real, perfonal, and mix'd. Now what can be

the Reafon, that Procefs in all criminal Cafes mould
be excepted out of this Statute, by the Interpreta-

tion of the Judges in all Ages •, when the Words
are fo full, that no Procefs whatfoever fhall be an-

null'd by any Mifprifion, wherefoever it be? Tru-
ly, I can't conceive otherwife, but that the Judges
in all Ages have thought it reafonable, all Advan •

tages fhould be allow'd to People under fuch Pro-

iecutions.

Mr. Attorney General did feem to give another

Reafon, That the Crown not being named, was a

I

great Argument that it did not want the Aid of

I

fuch an Act of Parliament ; but that the King had

j

a Right by the Common Law to make Amend-
1 ments. And for this he cited Hardrefs, fol. 504.
That before Judgment, there can be no Difcontinu-

ance in the Cafe of the King •, and 2 Cro. ft. 21 m
Beecher's Cafe. Now if this be fo, as he would
have it, that all Procefs in the King's Cafe is

amendable by the Common Law, and all other Pro-
cefs by this Statute 5 how comes there to be any
Occafion for my Lord Coke to caution us about the

Extent of this Act of Parliament, by faying, it ex-

tends to Procefs in Pleas real, perfonal, and mix'd •,

but not in Pleas of the Crown ? What does it fig-

nify, whether this Procefs be amendable at Com-
mon Law, or by the Statute, if it be amendable 3

But on the other Side, one may ftrongly infer, that

if no Procefs were amendable before the Statute

14 E. III. and that Statute fays, all Procefs here-

after fhall be amended •, it was then fit for my
Lord Coke to tell us, That tho' thefe Words in the

Statute feem very extenfive, yet it has been the

Opinion of all Ages fince, that no Procefs, but what
iffues in Actions real, perfonal, and mix'd, are

meant by it.

I do take it therefore, with great Submiffion to

Mr. Attorney, that the right Inference to be made
from this Notamen of my Lord Coke, is to caution

the Reader not to conclude over-haftily, from the

Comprehenfivenefs of the Words of the Statute, that

Procefs may be amended in criminal Cafes. That
way his Admonition may be of Service : But the

other way with great Refpect to his Memory I

fpeak it ; it will fignify little. As to the Cafe of

Beecher, and the other Quotation out of Hardrefs,

nothing more can be inferr'd from them than what

already has been taken notice of ; that after the

Term they may enter Continuances before Judg-
ments. This appears by the Cafe in 3d Levin. 430.
where all the Cafes cited by Mr. Attorney to this

Purpofe are taken Notice of.

Now we come to the next Act of 8 H. VI. The
Words of which Statute, as I apprehend, Mr. At-

torney did ftrongly rely on : For there, fays he, are

Exceptions of Appeals, Indictments of Treafon, and

of Felonies, and of Outlawries for the fame •, and

nothing is faid of Informations ; and the King's

Judges have thereby Power to amend all that they

think the Mifprifion of any Clerk, in any Writ,

Warrant of Attorney or Panel in Affirmance of

Judgments. Now the Anfwer that I would offer

to this Statute, is, That the Words in the enacting

Part, are not larger than the Words are in the

14th of Edw. III. that is, they are not larger as

to this Purpofe. The Words indeed of this Act

are, That all Mifprifions of Clerks, in all Writs,

fhall be amended. The Words in the Act of Edw:

III. are, That all Mifprifions, in all ProcefTes

whatfoever, fhall be amended. And I take the

Words, all Procefs whatfoever, to be as extenfive to

the prefent Cafe, as to fay, All Writs fhall be

amended. Therefore I cannot fee, from the enact-

ing Part, why one Act, to wit, that of Henry VI.

fhould include criminal Proceedings, when that of

Edw. III. does not include them. Thus much for

the enacting Part.

Now I fhall take Notice of the Exceptions.

There are indeed fome Things mention'd to be ex-

cepted out of the Purview of this Act of Henry VI.
,

which are not excepted out of the former in Ed-

ward Ill's Time ; as Appeals and Indictments : But

I think they were put in ex dbundanti Cautela, to

fhew, that the Law-Makers did not intend to in-

clude criminal Proceedings. And tho' fome Par-

ticulars are only mention'd •, yet I hope the Rule of

ExpreJJio uniuSj fha'n't hold in the Expofition of

Acts
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Acts of Parliament, to exclude every Thing elfe

that is not named.

By Littleton, Seel. 21. it appears, there are ma-

ny Eftate 'Tails, befides thofe that are particularly

mention'd by the Statute ok Weft. 2. de Donis Con-

ditionalibus. And there are many Offices not within

the Purview of the Statute of 5 and 6 Edw. VI.

Chap. 16. that are of more Consideration than the

Park-Keeper's Place, which are not mentioned in

the Exceptions of that Statute, againft the buying

and felling Offices. And therefore I can't think

any great Weight is to be laid upon the Statures

mentioning Appeals and Indictments ; efpecially

fince the Opinion of all Ages, fince the making the

Statutes of Amendments, feems to concur againft

extending the Power of amending to criminal

Cafes.

My Lord, It would be an endlefs Thing to enu-

merate the feveral Indictments and Informations,

that have been quafh'd within the Compafs of my
Memory, by reafon of Clerks Miftakes. I fhall in-

ftance but in one, and that is the Cafe of the Queen

and Frankling % where no longer ago than the Be-

ginning of this Term, your Lordfhip and the whole

Court quafh'd an Indictment, becaufe the Clerk had

writ in the Caption, Prcefentant Exiftit, inftead of

Praftentat Exiftit. Here was but a Letter to a-

mend : And this muft plainly be the Clerk's Mif-

take, not his Fault in wanting Skill in fuch Cafe.

But I take it, the Cafe now before the Court is of

a different Nature. The Tefteing of this Writ the

24th of Offober, cannot be accounted a Slip of the

Clerk, but did proceed from wrong Advice. And
this is the third Thing I propos'd to fpeak to : If

this Writ with the Tefte had been entered upon the

Roll, and tranferibed only thence to deliver to the

Sheriff ; perhaps the varying from the Day menti-

oned in the Roll, might be accounted a Slip of the

Clerk : But when this Writ was made out, it was

certainly a Day after the Time it ought to have

iffued •, and upon Advice afk'd, it was directed fo

to be Tefte'd. So this is not a Slip.

If it be infifted upon, That this Miftake hap-

pen'd thro' Forgetfulnefs of the Day the Term did

begin on ; to that I muft anfwer, That all Know-

ledge is faid to be nothing but Reminifcentia. If a

Man forget any Thing that he has read or heard

of, he may be faid to be as ignorant of that, as

if he had never known it. Now it plainly appears,

that they who were advifed with about the Tefte of

this Writ, did not then know on what Day the

Term did begin, and therefore Tefte'd the Writ the

24th, inftead of the 23d. I muft therefore, in Be-

half of my Client, infill upon it, that this Error

proceeds from the Nefcience of the Advifer, and

not from the Slip of the Writer. And this Point

will fetus clear of all the Statutes of Amendments,

if they did extend to criminal Cafes.

As to the grand Cafe of Harris, reported in

Crooke James, fol. 502. that has been fo very much

relied on, I hope, upon Confideration, it will not

appear to be fo great a Goliah as it was reprefented

to be. There was an Indictment for a Nufance

remov'd hither by Certiorari ; and the Record that

was tranfmitted, was found imperfect, in a Point

which was inconfiftent with the Verdict : For in

Truth the Plea of Not Guilty was omitted. And
what did the Court do hereupon ? Why, they fent

for the Clerk of Affize, in whofe Time the Re-

cord was filed below ; and he was order'd to amend

that which was come hither by the Certiorari, and

fet it right : I fuppofe, by making it agree with
the original Proceedings, which remain'd upon the
File below. Now, does Mr. Attorney think this is

like the Amendment he would make, fuppofing all

in Harris's Cafe were rightly done ? Does Mr°At-
torney think, that this will juftify the Amendment
now propos'd ? Which is, indeed, making this

Writ to be another Writ than it is : For a Writ
that is Tefte'd on the Monday, does as much differ

from a Writ Tefte'd on a Tuefday, as one Day dif-

fers from another. And I take it, with Submiffion,
that the Amendment now pray'd, will alter this

Writ, as much as the Amendment that is fo much
taken notice of byJuRkelngham, iRicb. III. fol. 10.
did the Amercement in that Cafe. There was
an Amercement recorded of Thirteen Shillings and
Four-pence ; and becaufe it was a poor Man's
Caff, it was afterwards agreed to make it Six Shil-

lings and Eight-pence. There was a Diminution in

the Sum. And here Mr. Attorney would have a
Diminution of a Day.

L. C. J. Holt. Was that done judicioufly, or clan-

deft inely ?

Mr. Mountague. My Lord, How it was done,

does not appear : But it is faid to have been done
out of Pity and Commiferation to the Poverty of
the Defendant. And yet that Amendment was
look'd upon to be illegal.

Mr. J. Powel. That was." not done by the

Court.

^Mr. Mountague. It comes to be mentioned in

King Richard Ill's Days, upon a Queftion that

was put to the Judges by the King, when they were
together in the Star-Chamber : " What if a Juftice
" of Peace fhall procure an Indictment, not found
" by the Jury, to be filed among other Indid-
" ments, as if it really had been found by the
" Grand Jury •, what Punifhment ought ro be in-

" flicted upon him hereupon ? " They take notice

of that Obliteration that had been made in a Re-
cord by Juftice Ingham, and of the Punifhment he
underwent for it.

But to come to the prefent Cafe. Suppofe it

were Tefte'd the 14 th Day of Otlober, inftead of the

4th ; would Mr. Attorney then fay it were to be a-

mended ? Suppofe the Return was out before the

Tefte of this Diftringas, that would come nearer to

Gage's Cafe in the fifth Report. There was a

Writ of Covenant, Tefte the 24th of April, and
made returnable the 15th of April. The Lord Coke.

indeed fays in his Reports, It is a Mifprifion in the

Clerk, that is amendable. But your Lordfhip knows,
in his own Book of Entries, Fol. 250. Part 9. the

contrary to that appears ; and that it was not per-

mitted to be amended.

Another Thing they have faid, is, That this

Writ fhall be amended by the Award of the Roll

in Court. But, with Submiffion, there is nothing

there to amend the Tefte by. We know there is a

right Order of a Diftringas on the Roll ; but that

will not help an Error in the Tefte of the Writ if-

fued forth : And for that I will cite a Cafe out of

Crooke's Eliz. fol. 825. Carew. v. Marler ; and ano-

ther Cafe was tried before your Lordfhip in Mi-
chaelmas Term, in the nth of King William, be-

tween Child and Harvey. There the Diftringas was

made returnable Die Jovis prox. poft tres Septimanas

Santics Trin. inftead of Sancli Michaelis : So the

Day of the Return happen'd to be the fame Day that

the Caufe was to be tried upon, before your Lord-
fhip, at the Nift Prius.

L. C. J. Holt.
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L. C. J. Holt. It was actually tried at another

Day.
Mr. Mountague. We came afterwards to the

Court, and pray'd the Diflringas might be amend-
ed by the Award on the Roll, which was right

Die Jovis prox. poft Ires Septimanas Santli Michaelis :

But the Court denied our Motion ; and we were

j

forc'd to take out a new Venire Facias, and try the

Caufe again.

The next great Cafe is that of Cur/on, which is

in Crooke James's Reports, fol. 529. There is an
Information upon the Statute of Recufancy, againft

Baron and Feme ; and the Declaration demands 220/.

for ten Months Recufancy. But the Wife was
charged for being abfent thirteen Months from
Church. There the Wife only pleaded Not Guil-

ty ; and after a Verdict, this Mifjoining of the

Ifiue was amended by the Docket. How agreeable

to Law this Cafe is, muft be left to your Lord-
fhip's Consideration. There lefs is demanded,
than (of the Plaintiff's own fhewing) appears to be

due : For 'tis laid, that fhe had been abfent

thirteen Months, yet 220/. is only demanded ; fo

it does not appear how the reft was fatisfy'd. And
befides this, it may be obferved, that Mr. Hughes,

who has abridg'd the three Crookes, in his Abridg-
ment of this Cafe, has not thought this Refolution

worthy his taking Notice of.

L. C. J. Holt. A good Authority indeed ! Did
you know him ?

Mr. Mountague. I did not know him ; but I have

heard him accounted a learned Man : And he did

not, belike, think this Point worth his remembring.
Whether he had any Scruple in the Cafe, I know
not •, but he omits it.

Then there is the Cafe of Sir Humph. Tufton, in

Crooke Charles, 144. There was a Quo Warranto

brought by Sir Humph. Tufton againft the Corpora-

tion of Maid/lone ; and there a Judgment is en-

ter'd by Difclaimer, with Confent of Parties,

fays the Book. And that Difclaimer is afterwards

amended, and made of lefs Confequence than it

was before. But how was that Amendment made ?

Why, upon the Certificate of the Attorney Gene-

ral, that he with his own Hands had inferted in the

Paper-Book from which the Record was tranfcrib'd,

the Words which the Clerk had omitted. Now up-

on this Cafe I may obferve, That the Judgment
had been enter'd by Confent, though the Amend-
ment pray'd was to the Difadvantage of the Crown :

Tho' that Amendment was pray'd in the Cafe of a

Quo Warranto, which is in Nature of a Civil Acti-

on. Tho' Mr. Attorney General did confent, yet a

Difficulty was made in doing it. For all which

Reafons, I do humbly conceive, that that Cafe is

for me, rather than againft me : Efpecially fince fo

great a Man as Mr. Noy does there affert, That

none of the Statutes of Amendments extend to

Cafes of Quo Warranto, or Suits v/here the King is

Party. Now tho' this Saying of Mr. Noy's were

only as he was of Council for thofe that oppos'd

the Amendment ; yet this muft have been look'd

upon as a ftrange Affertion, by the Judges at that

Time, if they had been as clear of Opinion as

Mr. Attorney is, that the Statute of Hen. VI. did

extend to criminal Profeeutions. And the learned

Judge that reports that Saying of Mr. Noy, would
hardly have let it pafs, without taking fome No-
tice that the Taw was otherwife, if he had thought

fo.

As to the Cafe of 1 Siderfin, fol. 244. it was an-

fwered by your Lordfhip the other Day : For tho"

Vol. V,

561
the Writ is Vicecomitibus, where there was but one
Sheriff: Yet the Return is heJp'd by a Suggeftion
that was enter'd, that there is but one Sheriff?

The Cafes out of Dyer, 353, 346. have been ta-
ken notice of by Mr. Broderick '> and the Qu?ery is,

Whether any Difcontinuance in Cafu Regina be
aided by any of the Statutes of Jeofails ? Now I

cannot but think, that the Makers of thofe Laws
would have taken as much care to except Criminal
Information, as well as Actions Qui tarn, if there
had been Occafion. And to fhew your Lordfhip,
that none of thefe Statutes do extend to Informations
at the Common Law, I would mention. a Cafe out of
1 Vent.f. 1 7. It is Perry's Cafe. There in an Informa-
tion for a Forgery : There happen'd a Mif-trial ; and
it was adjudg'd that it could not be help'd by any
of thofe Statutes. The Error was, That the De-
fendant is charg'd to have forg'd a Leafe in Sher-
born, and to have given it in Evidence at Dorfet :

And the Venire was awarded only to Dorfet. And
this Cafe puts me in mind of the late Cafe of Paul
Tracey ; where the Trial was fet afide, becaufe the

Defendant himfelf had fued out a wrong Venire ;

tho' the Profecutor there, at the fame Time, had
fued out a right one, in order to have try'd him there-

upon, if he had not put in his wrong Writ.
L. C. J. Holt. How was that Writ ?

Mr. Mountague. The Venire was to the Parifti

of St. Clement's Danes only ; whereas it fhould have
been to the Parifh of St. Giles's in the Fields as

well.

L. C. J. Holt. Was it try'd on that Writ ?

Mr. Mountague. The Trial was had upon the

Writ the Defendant had taken out, and for that Rea-
fon fet afide.

As to the other Cafe, in 1 Siderfn, fol. 259. the

Cafe of the King againft Glover, an Amendment
was made of an Inquifition poft Mortem ; but that

is of no Confequence. For in all thefe Cafes, that

Inquifition is to be travers'd afterwards : And the

Jury, when they deliver fuch Inquifitions in, are

afk'd, Whether the Clerk fhall not have leave to

amend any Defect in Form, or falfe Latin j and it

is always allow'd, provided nothing in Subftance be

alter'd. And in this Cafe of Glover, the Amendment
was of a Matter ofForm : For the Inquifition faid,

the Deceafed feipfum fubmerfus fuit ; but did not

fay he threw him himfelf into the Water.

The Cafe of Sampfon, in 1 Jones 420. tho' it

has been cited on the other Side, yet I take it to

be a ftrong Cafe on our Side. That Cafe plainly

fhews, that it was the Opinion of the Judges, that

there was no fuch Thing as an Amendment of In-

dictments by Common Law. Both Jones, and

Keeling, who (I fuppofe) was Clerk of the Crown,

do affirm, no Precedent can be fhewn of any fuch

Amendment made. And therefore I may queftion

the Authority of Harris's Cafe, which is faid to be

adjudg'd Mich. 16. of K.James's ; and this Cafe

of Sampfon was in the 14th of K. Charles I. And
there Jones fays exprefly, That if a Record be cer-

tify'd by the Clerk of Affize that is faulty, it can-

not be amended, either by the Common Law, or

by the Statute Law.
My Lord, I doubt I have taken up too much of

your Time. There are other Cafes that have been

mentioned out of Brook and Fitzherbert ; but I

hope none of them will any ways affect the pre-

fent Cafe. I have taken notice of thofe which I

think the moft material •, and I hope I have made it

appear, that the Error in the Tefte of this Writ

can neither be amended by Common Law, nor by

C c c c the
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the Statute Law. And that this Miftake of a Day-

is not only a Slip of the Clerk, but an Error in

Judgment : And I humbly pray, there may be no

Rule made for an Amendment.

Mr. Parker. My Lord, Mr. Mountague has fpo-

ken fully to the particular Cafes that have been of-

fered on the other Side : Therefore I will not go thro'

them again : But I beg Leave to take notice of fome

general Heads, from which they have argued, and

to which moil of their Cafes are reducible •, and to

difringuifh them fhortfy from the prefent Cafe.

1. In the firft Place, I take it, that the Cafes of

Captions of Indictments, removed hither by Cer-

tiorari, and amended the fame Term they are

brought in, come not up to the prefent Cafe. For

the Certiorari commands the Return, not of a Copy
of the Indidment, but the very Record it felf

;

And the Indictment return'd, is, in Judgment of

Law, the individual Parchment that was in the

Court below. And fo it is in Writs of Error :

Except Writs of Error to the Court of Kings-

Bench in Ireland ; and in that Cafe, the Books take

notice, that only a Tranfcript is to be fent, by rea-

fon of the Hazard of lofing the Original by the

Danger of the Seas : And in cafe the Tranfcript

arrive here fafe, it is then faid to become, in Con-

fideration of Law, the very Record. And tho' it

be found expedient, for the Convenience of keep-

ing the Records, and is now become the general

Practice in other Cafes, to make a Tranfcript in

another Parchment, and file that -, yet if in tran-

fcribing there be a Miftake made, your Lordfhip

will amend it, if it be difcover'd in the fame Term

:

For, in truth, that's not amending the real Indict-

ment, but only amending the Return of thejuftices

to whom the Certiorari was directed ; and pro-

viding that a falfe Indictment be not foifted in

amongft the Records, inftead of the true. Which
cannot juftify the mending the very Writ it felf

;

the Thing prayed in the prefent Cafe.

2. Their Cafes of Amendments of Judgments in

the fame Term they are given, and fo of other In-

rolments of what's done in Court, will not make
any Thing in this Cafe. The Reafons given in

thofe Cafes, are, That the whole Term is, in Judg-

ment of Law, but one Day : And the Judgments

and Determinations of the Court are, that whole

Day, in the Breaft of the Court. And thefe be-

ing only Amendments of what themfelves do in

Court, which is not compleat till the Term be

ended ; they are not fo ty'd up by the Clerk's hafty

Entry of it, but that the Thing may be alter'd as

they fee Caufe. But this is not applicable to a Writ

which has pafs'd the Seal of the Court, and

thereby receiv'd all the Sanction it can have, and

has then ifiued out to a proper Officer, and is by

him return'd back to the Court. The Term is, in

the Judgment of Law, but one Day, with refpect

of what is the Act of the Court and paffes per-

fectly in the Court. But it is impofTible to fay,

without manifeft Abfurdity, that the Term is to be

confider'd as but one Day, in refpect of a Writ
that is iflued out one Day in the Term, to command
Jurors to appear at another ; or that the Day when
the Officer comes into Court, to give an Account

of his Obedience to a Writ, is the very Day of if-

fuing it. And therefore a Diftinction is to be made
between Things done in Court, which are incom-

pleat during the Term : And the Court's giving Di-

3 /inn.

rections to an Officer out of Court by Writ, which
is perfect, and gone out from them in order to be
obeyed.

3. I fhould think likewife, that the Cafes they

have mention'd, of the Favour allow'd the Crown,
do not come up to this Cafe ; becaufe, tho' in Suits

for the Recovery of Right* there be great Favour
allow'd to the Crown ; and by the Statutes of A-
mendments and Jeofails, much Indulgence is given

to the Subject, for the Recovery of Right ; yet it is

not fo in Profecution of Criminals, which is a Mat-
ter ftricli Juris : And no Argument can be drawn
from the Favour fhewn in one Cafe, to infer, that

the like Favour is to be allowed in the other ; for

they ftand on quite different Grounds.

4. I think, with Submifiion, in the next Place,

that the Inftancesof Amendments of Procefs, where
nothing is done upon it, but barely to entitle the

Party to fome Procefs farther -, as of a Capias, in

order to an Exigent, &c. will not come up to
:
this

Cafe, where the Writ is executed and returned, and
the Trial had upon it.

In the Cafe of Rogers and Bird, that was cited

on the other Side, 3 Cro. 572. there was a Venire

Facias returnable Die Sab. prox. poft Oclab. Trin.

but on the Roll, it was awarded returnable Cro.

Trin. And becaufe that was the Authority for ma-
king it out, it was amended in the Return ; be-

caufe the Trial was not had upon it, only it was

return'd in order to the Diftringas. But Popham
there exprefly fays, that if the Trial had been upon

the Venire Facias, it were erroneous, and would not

have been amendable.

Mr. J. Powel. Where is that, Sir ?

Mr. Parker. 3 Cro. 572. There is likewife the

Cafe of 34 H. VI. 20 Brook's Amendments, Pla-

cit. 10. There were twenty four Jurors returned

upon the Venire Facias, and in the Habeas Corpus

one of them omitted : And there the Opinion of the

Court was, That they fhould make out a new
Habeas Corpus. And tho' there it was plainly the

Miftake of the Clerk, that mentioned only twenty-

three, inftead of twenty four ; yet the Court was

of Opinion that it could not be amended, but they

muft begin again where the Fault was made.

19 H. VI. 39. A Juror was return'd upon the Ve-

nire Facias, by the Name of J. Hod ; and in the

Diftringas he is named J. Hord ; and upon him

the Sheriff return'd Nihil, &c. And there was a

new Habeas Corpus awarded. Which Cafes feem

to prove, that where there is fomething done upon

the Procefs, more than a mere formal Return, that

it is not amendable within the Statutes of Edw. III.

and Hen. VI. which were both of them made be-

fore thefe Cafes.

5. In the next Place, I beg leave to obferve,

That there is a Difference between fuch Cafes as

have been cited, where the Thing was really done

right, but by Miftake enter'd wrong •, and this

Cafe, where really it was not done right. As
where upon a Diftringas a right Juryman is really

fworn, but fet down by a wrong Name, the Name
fhall there be amended ; becaufe the Thing done

was really right, only the Mention of it wrong.

But in this Cafe it cannot be faid, that the Diftrin-

gas was really taken out right. The Writ was

awarded the 23d of October, on which Day they

would have it bear Tefte : But it is not pretended

diat it was really taken out till the next Day, when
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it now bears Tefte. And as to what has been

already offer'd, rhat the Nifi Prius ought to be

awarded in Prafentia Partium ; and therefore not

upon any other Day than the 23d, when the Venire

Facias was returnable, and the Parties in Court

:

I might here, I hope not improperly, add this far-

ther ; That that muff, be underftood,- that the mak-
ing of the Writ fhould be in the Prefence of the

Parties : For the Entry upon the Roll, tho' com-
monly called an Award of the Writ, is really an

Entry of a Writ fuppofed to be then actually made ;

it is not fo properly a Direction to the Clerk to

make a Writ, as an Entry or Memorandum upon the

Roll, or a Recording that there is a Command to

the Sheriff, to diftrain the Jurors to appear at a

certain Day, &c. And therefore if the M/i Prius

is to be awarded in the Prefence of the Parties, the

Writ is to be made in their Prefence.

Mr. J. Powel. Do you mean, that they fhould

be in the Crown-Office ?

Mr. Parker. The Writ is in Judgment of Law
iffued in Court, tho' actually wrote and fealed in

the Office ; and if Tefttfd of that Day, is under-

ftood to be made in Court that Day -, which is in

Prefence of the Parties •, that being the Day given

'em in Court, and their Appearance then enter'd.

And we apprehend, that the Court does not com-

,

mand, by the Entry of the prcecepium eft in the

Roll, but by the Writ. The Sheriff, who is ab-

fent, cannot be commanded by the Roll, but by the

Writ which is fent to him : Therefore the Court

then commands, when the Writ is made : And,
therefore the Entry upon the Roll, prceceptum eft

Vic. is an Entry that there is fuch a Command,
which this Writ, on which this Trial was had,

Cannot be, becaufe it bears Tefte after. But this

is only by the by : For however taking the Entry

as an Award of the Writ, yet the Writ muft be

taken out as the Court awards it, and when the

Court awards it •, or elfe it is without Warrant, and

void. Indeed if it fhould in Fact be made at a

fubfequent Day, and not actually wrote and fealed

the fame Day it is awarded, yet if it bear Tefte

upon that Day, your Lordfhip will not enquire in-

to that Matter : But finding fuch a Writ was a-

warded, and that it appears by the Tefte to iffue

the fame Day ; will prefume it did really iffue that

Day, and that it is right. But the Writ being here

awarded the 23d, and bearing Tefte the 24th •, if it

did not iffue the 23d Day, to alter the Tefte, fo as

to make it appear to iffue that Day, were to make
it contrary to the Truth.

This we take to have fome Refemblance to the

late Cafe of the Warden of the Fleet ; where your

Lordfhip was againft altering the Day of bringing

in the Record, when the Alteration would have

been againft the Truth of the Fact. And to make
the Amendment here defired, would be to make
the Writ appear to have iffued the 23d of Octo-

ber ; when the Writ it felf imports it was the 24th ;

and this was the Truth of the Fact.

Mr. Wlntaker. My Lord, I beg the Favour
of a Word or two on the fame Side : After fo

much has been faid for the Defendant, I fhall only

mention a Cafe or two, to fhew that fuch an A-
mendment as this has not been allow'd by the Sta-

tute of 8 Henry VI. Cap. 12. in any Civil Action

between Party and Party.

28 Hen. VI. 3. There was an Action of Debt,

and the Parties were at Iffue. The Venire was re-
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} upon which the Plaintiff had a Habeas Corr
pora with a Nifi Prius : And. inftead of faying in
the Habeas Corpora, in Placito Debiti, it was made
in Placito Compoti, &c. on Motion in Arrcll cf
Judgment. The Council for the Plaintiff defir'd to
amend this, after Verdict for the Plaintiff: The
Court did indeed not give any Rule, as appears by'
that Book, only that they would, confider of it .-, but-.

nothing was done further, as appears by that Book
juft after.

In the Cafe 34.Hen.VI. 20. In an Action of
Debt brought by the Prior of St. Bartholomew's,
the Parties were at Iffue, and a Venire return'd ,

and on the Return, of the Venire, there were twenty
four Perfons return'd : But in making out the Ha-
beas Corpora, the Clerk omits one of the Names.
of the twenty four. This appear'd to be the Mif-
prifion of the Clerk. He had the -Vemre.dnd the
Return before him •, as the Clerk had here in the'

Cafe now before your Lordfhip. He had the .Roll-
and the Venire -, but this was held not to be amend-
able : And this was in few Years after the Statute
of Henry VI.

I fhall mention another Cafe in 2 Siderfin 7. 12.

A Writ of Capias adfaciend. for a Debt, was made
returnable a Day after the Term. It appeared to

the Court, the Attorney for the Plaintiff had given,
the Clerk that made the Writ, true and right Di-
rections to make it returnable the laft Day of the
Term ; but though it was his Mifprifion, yet the.

Court would not amend it : So it is adjudged in

that Cafe.

I fhall not mention any more Cafes •, but anfwer
the Cafe of Plume, in Palmer 4S0. cited by the

Queen's Council. I have had particular Occafion
to look into that Cafe this Term, in a Caufe which
hath been in the Paper this Term. We did fearch

for that Rule exprefs'd in Palmer's Reports, in or-

der to amend an Outlawry after Judgment, in an
Action of Debt in the Common Pleas ; but on pro-

ducing that Rule, the Court of Common Pleas did
not take it as an Authority to amend our Outlawry,
which wanted an Amendment in the Return of the

Exigent*

L. C. J. Holt. What was that Amendment ?

Mr. Wbitaker. Ad. Com. meum, the Book fays :

And upon this, fays the Book, they did grant a

Rule, to award a Certiorari to the Coroner. The
Rule mention'd in Palmer was fearch'd for ; and,

as I am inform'd, my Client did produce it in the

Common Pleas ; and yet they would not let us

amend our Outlawry : And my Client, for wane
of an Amendment of the Return of the Exigent,

is likely to lofe an honeft Debt by the Reverfal

thereof.

The Council for the Queen have relied on the

Statute of the 8 th of Henry VI. that this Fault of

the Clerk is amendable within that Statute. By
the Books I have cited, the Mifprifions of the

Clerks, tho' in Civil Actions, have not been al-

low'd to be amendable. Above two hundred Years

are paft, before any Thing of this kind was done,

to amend fuch a Mifprifion of a Clerk as this is, in

criminal Cafes.

How far the Queen's Council would go on with

Amendments, I cannot tell : But in the Cafe cited

by the Queen's Council, Samp/on*s Cafe, 1 Rolls

196. there was the fame Miftake of a want of

Continuance ; as in this Cafe. No Man can be-

lieve, the Clerk of Affize knew not what Days the

Commiffioners of Oyer and Terminer, and Goal-

Delivery did ft, and continue their Seffions on fuch

C c c c 2 Com-
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Commiffions. And yet, on a Writ of Error to re-

verfe that judgment (in Sampfon's Cafe) being

brought, the Court of King's - Bench would

not amend this apparent Mifprifion of the Clerk

of -Affize's want of Adjournment from Day to

Day.
This Matter Of amending in criminal Proceed-

ings fuch a Mifprifion of a Clerk as this is that is

now defired, has not been thought offince the

Time of the 8th of Henry VI. until now. And if

the Queen's Council can fhew no Prefident in all

this Time, wherein fuch an Amendment, even in a

civil Caufe, by virtue of the 8th of Hen. VI. hath

been, much lefs in a criminal Cafe. I humbly

hope, your Lordfhips will not let them amend this

Writ of Dijlringas.

SIR T. Powis. My Lord, having heard what

has been faid on the other Side, I beg Leave to

trouble you a little by way of Reply.

Mr. Broderick and Mr. Mountague make a Dif-

tinction, which they think will govern this Cafe.

They fay, that the Crown has a great many Pri-

vileges, beyond what the Subjects hath, where the

Cafe concerns Civil Rights : But they will not al-

low the fame Privileges to the Crown, where there

is a criminal Profecution. I know of no fuch Dif-

tinction. For if this Privilege belongs to the

Crown, in the Cafe of the Revenue ; furely the re-

drawing of Crimes is much more for the publick.

Benefit : And by Confequence, the fame Reafon

that gives the Crown a Privilege in a leffer Matter,

ought to carry it further in a greater Thing.

In the next Place, they do admit, that all the

Acts of the Court may be amended ; as being in

the Breaft of the Court, during the fame Term.
And they deny not, but that the Judgment of the

Court, which is the higheft Act of the Court, may
be revers'd, or any way alter'd or chang'd in the

fame Term, without any Danger of building Clock-

Houfes. And can any one fay, that if thefe high-

eft Acts of the Court may be alter'd, that the Acts

of their Clerks may not be alter'd ? That the greater

Things may be done, but not the inferior, when

there is a pure Miftake ?

No Man can but think it ftrange, that a Miftake

of a Clerk may not be alter'd ; but a Miftake even

in the Judgment of the Court may.

We come next to another Diftinction. They
fay, an original Writ may be amended in the Cafe

•bf the Crown •, as in the Quare impedit, in Black-

more*& Cafe. For which they affign two Reafons :

Firft, It was a Writ of the Crown, for Recovery

of a civil Right •, for it was a Quare impedit,

And fecondly, The Judges obferving the Fault in

the Writ, did (as it feems) carry it to the Court

of Chancery, and there it was amended. From
whence they would infer, as if it were a new Writ.

But that cannot be fuppofed ; for it was agreed,

that it was the fame Writ amended, and not a

new Writ.

Now fee if that will not come to our Cafe.

For if the Court of Chancery could amend a Quare
impedit, as coming from thence ; cannot this Court

amend a Writ that comes from hence ? Here we
are in the Cafe of a judicial Writ that comes from

hence ; and therefore it may be amended here, as

well as that could be amended in the Court of

Chancery.

But the great Matters endeavour'd to be avoided,

are the two Acts of Parliament of Edw. III. and

Htn.sVl. for the Cafes cited : I will not go over

them again. And I do believe it is very true, what
thefe Gentlemen infift on : That it has been the
common Opinion, that thefe Acts, or other Acts of
Amendments, do not extend to Cafes of the Crown.
And, generally fpeaking, it is right ; becaufe all the

later Acts of Amendments except Profecutions

on Penal Laws: And the Statute of Henry VI.
has w many Exceptions in criminal Matters,
that a Miftake might from thence arife, that all are

excepted.

It is certainly true what my Lord Chief Juftice

Vaughan fays, fol. 169, 170, 419. That upon
doubtful Words of an .Act of Parliament, that are

dark and dubious, an ancient Interpretation, fub-

mitted to for a long Time, is fit and reafbnable to

be relied on in a doubtful Cafe. But .a thoufand

Refolutions, againft a plain Act of Parliament, can-

not prevail. Tho' it would be good Reafon, well

to confider fuch a Law, and to. weigh it well ; but

no fuch Refolutions can alter the Act.

Here are two Acts of Parliament : That of Ed-
ward III. is in general Words of All : And how
can any one fay then, that it fhall mean and extend

only to Some ?

As to the Act in the 8th of Henry VI. to fay that

the Words fhall not go to every Thing that is not

excepted,. is to overthrow all Rules of Conftruction.

They have offer'd nothing againft that Statute ; but

that it has been thought it did not extend to thefe

Cafes.

The Cafe of Siderfin, fhews, that we do not ad-

vance a mere new Notion, with refpect to that

Act. Therefore, I fay, we have the Acts of Par-

liament on our Side ; We have the Privilege of the

Crown on our Side : The Award of the Roll is

right, and .with us ; and the Error was purely

the Miftake of the Clerk: For no Man can think it

otherwife.

We have this likewife on our Side, That we de-

fire it may be amended in the fame Term. For as.

the Court can fet right their own Judgment in the

fame Term, much more what is the Act and Mif-

take of the Clerk.

Therefore we infift upon it, That our Cafes we
have cited, are of good Authority for us ; and we
hope we fhall have an Amendment, if it be necef-

fary.

Mr. Att. Gen. My Lord, we humbly hope,

that notwithftanding what thefe learned Gentlemen
have urged, our Affertions by Law and Autho-
rity will prevajl ; and that this Miftake is amend-
able.

What has been faid before by Mr. Broderick and

Mr. Mountague, they have laid it down for a

Rule, That there is a great Difference between

the Privileges belonging to the Crown in Matters

of a civil Nature upon the Statute, and criminal

Profecutions : And that all thofe Favours for the

Crown, were only for Matters relating to the

Right of the Crown in civil Cafes, and not what

belongs to the Crown in its politick Capacity.

Tho' Mr. Broderick did not confider : For fure, by

the Common Law, there was a greater Latitude for

the Crown in criminal Profecutions, than for the

Subject.

In Cafes of Treafon, they had no Benefit of

Council ; and that was far more to their Difadvan-

tage, than in civil Cafes. It's true, that Inconve-

nience has been regulated by the late Statute, That

in the Cafes of Treafon, the Party may have a Co-

py of the Pannel and Indictment, But you fee

what
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what the Difficulties were formerly in criminal Pro-

fecutions for the People : All they had to do, was

merely to plead Guilty or Not Guilty. I think

that anfwers their Objection as to that.

Now there is in the next Place to be confider'd,

what Mr. Mountague fays, That no Error in Pro-

cefs was amendable by Common Law ; and cites

Lord Coke for it. He fhould have gone on with

that Citation ; for it is certainly otherwife. 8 Coke

156, fays, Their own Acts are amendable by the

Common Law, in the fame Term •, but at the Com-
mon Law, the Mifprifions of Clerks in another

Term, were not amendable. But we are in the fame

Term ; and fure they are amendable before Judg-
ment. And Lord Coke tells you, they are amend-

able in the fame Term.
Now Mr. Mountague has gone a great way. He

agrees, if it were a Mifaward of the Roll, you

would amend it, but not the Writ. Now for that

the Law is quite contrary : If you are wrong in the

Roll, you cannot fet it right ; but if it be in the

Writ or Procefs, you may amend it by the Roll.

Now here the Roll is right ; and we defire the

Writ may be amended by it.

If it had been in the Roll, I cannot tell whether

we fhould have applied to amend that. For if you

have any thing amifs, you cannot amend it, but

by fomething to amend it by. But it may be a-

mended in Cafe of the Crown, better than in that

of the Subject. And tho' Mr. Mountague fays, you

may make ufe of them in Civil Cafes, but not in

Criminal •, yet we make ufe of this Argument, that

the Crown has a Privilege more than the People.

We rely on that ; tho' Mr. Mountague fays, That
is not to be relied on.

In the next Place, Mr. Mountague fays, This is

within none of the Statutes of Amendments, either

of Edward III. or of Henry VI. And that my
Lord Coke fays, fol. igy. b. That the Statute of

Edw. III. does not extend to the Pleas of the Crown.

And therefore Mr. Mountague's Opinion is, to go

quite through, and exclude this Cafe from all the

Statutes of Amendments.
Now I can give an Argument, why it mould

not be amended by the Statute of Men, VI. tho' by

the Statute of Edw. III. it is amendable. But why
is it not amendable by the Statute of Henry VI.

Cap. 12, and 15, which go further than the Sta-

tute of 14 Edw. III. does ?

I do agree, there is an Objection againft the Sta-

tute of Eds). III. For there is the Word Parly,

which' feems to imply civil Cafes only. But even

by that Statute, fo foon as the Slip appears by

Challenge, or any other way, it mail be amended.

The Lord Coke might well on thefe Words make a

Doubt, whether the 14th of Edw. III. did extend to

amend Cafes relating to the Crown : But the Opi-

nion of Coke in the Statute of 14 Edw. III. is abfo-

lute ; but the other of 8 Hen. VI. is with a Reafon.

And why is it? Becaufe it is excepted. Now they

lliould have fhewn us fome Reafon, why the Statute

of Henry VI. Cap. 12. fhould not extend to Amend-
ments in Cafes of the Crown.

And there is not that Objection to the Statute of

Hen. VI. Cap. 15. For it follows the Words of

the Statute of Edw. III. and fays, That no Man
fhall have, &c.
Now Mr. Mountague fays, the Exception was

put in ex abundanti ; and it may be intended they

were but Inftances of like Cafes. Now I have hard-

ly ever heard, that Inftances of Treafon and Felony
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fhould extend to other Cafes of an inferior Na-
ture : There is no Reafon to carry it further than

what is cxprefs'd. So that we think thefe Statutes

ftand for us ; and are applicable to all Records, aa

well for the Crown, as any elfe.

Mr. Mountague fays, They have the Opinion of
all Ages againft it. But, my Lord, I deny that ;

becaufe there were Exceptions in many Statutes be-

fore and after the Statutes of Jeofails, that were not

confider'd : But when they come to be confider'd,

this muft be determined by confidering the Words
of the Statute •, and not by general Opinions, taken

up without Confideration.

There was in Cro. Car. 25. a Cafe on the Statute

32 Hen. VIII. where the Queftion was, If Affignees

of Copyhold Lands were within that Statute ? And
till a little before the Revolution, it was a received

Opinion, that the Affignee of a Copyholder was
not within the Statute of Henry VIII. And there

is a Cafe in Telverton, 223, wherein it was fo re-

folved t But when that that Statute came afterwards

to be confidered, it was fettled here, and has pre-

vail'd ever fince, that the Statute did extend to it

;

tho' before it was the prevailing Opinion that it did

not. And accordingly the Practice has fince been.

So that Opinions that odSsfub Silentio, that is, with-

out Confideration, may be alter'd when they come
to be ftated and confider'd. And therefore I hope

this Point will not prevail.

My Lord, I agree that this Thing is of very great

Confquence: For if their Plea be allow'd, it will

follow, that Criminals will efcape for little Slips in

all Cafes. And I know that even in Perjury, and

other Crimes, few that have been convicted, but

have got off, by Reafon of Errors in the Proceed-

ings, tho' I have feen a great many convicted there-

of. This is a great Inconvenience and Mifchief

:

And fure Criminals are not to be the Favourites

of the Law.
But as to thefe Profecutions, there is another

Confideration : That it is more for the Honour of

Juftice to have the Advantage to lay afide this

Slip, than to fuffer a Criminal to efcape. But how-

ever, every one muft have Juftice : And if we rely

on the Statute of Henry VI. no Conftruction can

avoid it.

Then Mr. Broderlck cites the Cafe of

Where it is faid, that the Statutes of Jeofails do

not extend to Cafes of the Crown. Now fure that

is not a Reafon : It is contrary to all the Reafons of

Statutes. Where Statutes are to promote Juftice,

the Crown is bound as well as the Subject ; it is

for the publick Good. Now Mr. Broderick has

cited a Cafe againft that -, and that is in Styles, fol.

107. {Vid. Fol. 307) the Cafe of Theobalds and

Newton. There that Cafe was on the Statutes of

1 8 Eliz. and of 2 1 Jac. Now it's plain they had

no Confideration of any thing elfe : And why ?

Becaufe in Profecutions on Penal Statutes, the

Court often rely on Exceptions : But however the

Authority goes no farther, but they rely on the

Exceptions. Now if they had faid it wis excepted

by the Statute of Henry VI. and that all the Books

go on it as excepted by that Statute ; if they fay it

is excepted by the Statute of Hen. VI. would that

be taken as an Objection to the Statutes of 1 8 Eliz.

and 2 1 Jac. ? No ; it is a Miftake.

He has alfo cited Telverton, fol. 60. Brigg's and

Tbo?nfon's Cafe. Now there was an Information

on the Statute of 21. Hen. VIII. againft a Clergy-

man, for farming Lands ; and a Venire was award-

ed returnable ubicunque : But the Venire itfelf,

and
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and the Diftringas, were made returnable coram no-

bis, &c. which was faid to be erroneous. An Ex-
ception was taken, and per Cur' Let it ftay. But

it appears not that it was confidered.

Thefe Authorities are no Authorities. The firft

is not within either of thofe Statutes we are now
upon: And the other was never determined by any

thing, as appears in the Cafe. And there is a great

Difference between the Statutes on which they were

founded, and our Cafe.

Mr. Mountague has gone a new Way. He would

have this to be not a Mifprifion of the Clerk •, be-

caufe he is afraid that a Mifprifion is amendable :

For the Clerk had enquired, whether the Writ

fliould be 'fefte'd the 24th of OElober ; fo that he

fays it is a Forgetfulnefs, or Negligence, but not

a Mifprifion.

Now I would fain know what he means by that?

Whether all Forgetfulnefs of the Clerks, is not a

Mifprifion of the Clerk? That is, any Negligence,

whatever it be, it is the Mifprifion of the Clerk.

Coke fays, It is a Mifprifion of the Clerk, under the

Word Negligence : And Negligence and Mifprifion

are by him frequently put for the fame thing. See

8 Co. 159. b. 160. b.

So upon one Part of it ; that is, fuppofe the

Clerk Ileal it away •, he fays, that is under the Word
Mifpri/ion-, and an involuntary Negligence of the

Clerk, is a Mifprifion. So this Clerk's Negligence

is a Mifprifion, becaufe he did not look on the

Almanack and the Roll. Thefe are Mifprifions by

the Statute of Henry VI.

As to the Cafes that have been cited, Mr. Moun-

tague has anfwered but fome of them.

As to that of Percival and Godfrey, Siderfin, fol.

43. he fays that was not fuch an Amendment, but

a Suggeftion of the Roll. But if the Roll could a-

mend that which is a ftronger Amendment, to pre-

fent a Verdict ; the rectifying of that makes it

ftronger for us, than it would be otherwife.

He fays, as to Harvey's Cafe, he denies it to be

Law : But I believe the Authority of the Judges is

to be preferr'd before his Opinion.

And then for the next Cafe, Parker and Curfon,

he queftions that Opinion, becaufe not taken notice

of by Hughs. Now I believe the Judges that re-

ported it, did underftand it better than he that a-

bridg'd it. But whether he underftood it or no, it

alters not the Cafe.

, And then for Tufton's Cafe, he fays it is a Civil

Cafe. But my Lord, it is a Criminal Cafe. A
Quo Warranto is brought : They mud plead Not
Guilty to,the Ufurpation. So that thefe Cafes are

under the fame Confederation as this is.

Then there is the Cafe of King and Glover:

That was, where a Coroner was to amend ah In-

quifition of Murder : But it was not proved that he

did murder himfelf, &c.

Mr. Mountague admits, the Jury may amend
Matters of Form : But in that Cafe, when it is

brought into Court, it is not the fame Verdict as

before.

He cited the Cafe of and Harvey: But

your Lordfhip gave him another Reafon for that

Cafe.

And for the Cafe of Paul Tracy, that Point was

never determined. ,

L. C. J. Holt. Tlie Venire Facias never mentions

the Time of, &c.

Mr. Alt. Gen. Now that is not within the Sta-

tute of Henry VI. So that we have nothing to do

with it.

And as to the Cafe of Dyer, fol, -that does
not concern the Statutes 'o{ Jeofails. And in Fitz-
herbert's Cafe, the Court was of Opinion, they
could not amend, by reafon of the Exception.
Whereby they fhew plainly, they thought the Sta-
tutes would have extended to that Cafe, had it not'
been particularly excepted.

Ido not obferve any other Matter, but that of
the Nifi Prius. If the Writ mult be made out in
the Prefence of the Parties; they fay, that imme-
diately when the Perfons appear, the Writ is to be
iffued. But that is impoffible, and contrary to
Reafon and Authority.

We think, on thefe Reafons we have troubled
you with, we have the Law on our Side. Only
one thing I muft beg Leave to anfwer to what Mr.
Broderick fays as to Perrival's, Cafe: It was a cry-
ing Thing, and it might be an extraordinary Judg-
ment. Where Judgments are given, they are To
go according to the Courfe of Law : Juftice is to
be done to all. And as no extraordinary Method
is to" be made ufe of againft a Criminal, fo none
is to be ufed'to fave him.
My Lord, we think the Statute of Henry VI.

does allow fuch an Amendment as we defire ; and,
that no Statute does reftrain it : And therefore, I
hope we fhall be allowed to amend this Error.

There is one Matter more. Lord Coke, in his
8th Report, 163. a. fays, The Statutes of Henry
VIII. and that of 41 Eliz. do not extend to Pleas
of the Crown ; becaufe they are excepted in the
Act Eliz. and that of Henry VIII. does not extend
to 'em.

We agree with the Lord Coke in every Thing,
that the King can't amend by that of Henry VIII,
tho* there is no Exception : And the Reafon is, be-
caufe it fpeaks only of Suits between Party and
Party. And the other Statute of 1 8 Eliz. is not
large enough, extending only to Treafon or Felony,
becaufe they only are excepted.

My Lord, We think we have my Lord Coke's

Authority with us, and even the very Words of the
Ad of 8 Hen. VI. And tho* this Cafe has not
been fo fully confider'd before ; yet we hope it will

be confider'd now ; and that we fhall be allow'd
this Amendment.

Mr. Broderick. I thought not to have faid any
thing more : But becaufe I have been named two
or three times by Mr. Attorney, I defire

Mr. Att. Gen. The Reply is ours.

Mr. Broderick. My Lord, I beg Leave to ex-

plain myfelf in fomething that has been mifunder-
ftood. I think I did not fay what I am charged
with. Mr. Attorney tells you I faid, that none of
the Queen's Prerogatives extend to criminal Profe-

cutions.

Mr. Att. Gen. I fay, you faid, there is great

Difference between civil and criminal Cafes : And
that the Queen's Prerogative is intended only of

Amendments in civil Cafes, but not applicable to

criminal Profecutions.

L. C. J. Holt. Mr. Broderick faid it did extend

to Amendments in Civil Cafes, but not in Cri-

minal.

Mr. Broderick. And I do make a Difference be-

tween 'em. For in criminal Profecutions by the

Crown, an Amendment can't be : But in the Cafe

of a Quare impedit, which is a civil Cafe, there it

might.

Mr. Att. Gen. The Reply is ours ; and they

ought not to break in upon us.

L.C.J. Holt.
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L. C. J. Holt. If you will fay any thing as to

what has been miftaken, you may. The Cafe of

Sherret and Talbot is not to the Point : That was

an Amendment, not in Behalf of the Crown, but

of the Subject ; and in a Civil Cafe. 'Twas in a

Quo Warranto ; wherein if the Subject take a limited

Difclaimer, and the Officer on the Roll enter a ge-

neral Difclaimer without Limitation, God forbid

but that mould be amended. But then, even on the

King's Side, if the original Indictment be right,

and the Plea Roll be miftaken •, fure the Plea Roll

mall be rectified by the Indictment ; and the Plea

is to be made according to that.

The Cafes of Tufton and Harris are ftrong Cafes.

In that of Harris there was an actual Trial ; and

yet no I flue joined. He was indeed indicted as

Criminal, and the I flue was enter'd ; fcf de hoc po-

nit fe fuper Patriam, but without any Joinder there-

upon, and fo no compleat Iflue. 'Tis true, in ca-

pital Cafes, they are free to join Iflue or not : But

in other Criminal Cafes 'tis otherwife -, there muft be

a Joinder. And as to the Cafe of Tufton* that was

an Amendment that went very far. That was an

Information for Recufancy againft the Hufband and

Wife for Recufancy of the Wife. The Wife comes

in, and fhe alone (whereas it fhould have been the

Hufband and Wife) pleads Not Guilty ; and Iflue

join'd thereon : And it was mended by the Docket

:

for that was right. It has been held, that the Sta-

tute of Hen. VI. did not extend to Criminal Mat-

ters ; as Lord Coke (in Blackmore's Cafe) is exprefly.

Mr. Att. Gen. But, my Lord, he gives the Rea-

fon of that Exception.

L. C. J. Holt. Now the 8th of Henry VI. has

this Exception : And in Stiles, 304. no mention is

made of the Statute of 8 Hen. VI. but that was by

reafon they thought it would not help them. And
then the Qusery is, Whether this Cafe be within

that Exception, and (as in Civil Cafes) may be

amended ? But this is a Cafe of a different Na-
ture ; and I will not fay any thing now in the

Point of this Cafe, becaufe of the Confequence

:

Tho' I fuppofe it is not excepted by the Statutes

:

And I believe yOu don't defire our prefent O-
pinion.

Mr. Att. Gen, Yes, my Lord, I defire the Opi-

nion of the Court in this Cafe •, and I think it is

of great Confequence to us to have it now.

L. C. J. Holt. If you infift on it, I muft fee if

I can form an Opinion ; but I would willingly de-

fer it.

Mr. Att. Gen. My Lord, I lay it before you with

Submiffion.

Mr. J. Powel. It is a new Thing, and taken up
againft the current Opinion. Perhaps they might

take it on Lord Coke's Opinion ; and did not exa-

mine it, as they fhould had done.

Mr. Att. Gen. My Lord Coke does not fay fo

himfelf.

Mr. J. Powel. No But becaufe he fays it is ex-

cepted, they gave Credit to his Words, and did

not examine into the Bufinefs : And I believe that

was the Foundation of this Opinion. But if you

think it is amendable in the fame Term, becaufe the

Court may amend their own Judgments the fame

Term ; you muft fpeak to that Point.

I do not know that they can amend their own
Judgment in this Term : Though indeed, if it be

Jimendable at all, it is amendable this Term. Be-
sides, I fhould make no Difficulty but that it is a

vlifprifion of the Clerk -, and it was his Negli-

gence not to do it by the Warrant. And if this

5 6 7
were in a Civil Procefs, I believe it might be a-
mended in any other Term : But this being in a
Criminal Matter •, and the current Opinion being
that none of the Statutes did extend to Criminal
Matters, it ought to be well confider'd ; for the
current Opinion is a great Thing.

Mr. Att. Gen. There is no doubt of it, it ought
to be confider'd ; but it is fit for me to defire your
Opinion.

Mr. J. Powis. I believe thefe Statutes were ne-
ver fo fcann'd before ; and I believe this Matter has
been more fearch'd into now, than ever it has been
before. But it has been the general Opinion* that
none of the Statutes of'Jeofails did extend to Crimi-
nal Cafes : That may arife, becaufe all the Statutes

take in fo large a Compafs. All Indictments and
Informations, and no doubt the latter Statutes, do
not extend to fuch Cafes. And the Opinion might
arife from that.

But now this Statute of the 8th of Hen. VI. has
Exception of Felonies and Treafons, and none elfe ;

arid you cannot extend the Exception further* It is

a Cafe of Difficulty, but it arifes from the common
Opinion ; otherwife we might give our Opinion
now without Difficulty : For the Words are as clear

as may be ; and it is againft Reafon * to except
Things that that Statute did not except. But being
a Thing that is not fo particularly confin'd to this

Term (for the Statute mentions nothing of Terms)
if it be amendable, it may be amended in another

Term.
But indeed, for Matter of Judgment^ becaufe the

Judgment muft be in the fame Term, in the Cafe

of the Amendment, we may as well do it in this

Term : And we may take fome Time to confider

of it, and tell you what our Opinion is.

Mr. J. Gould. I fhall not now fay any thing in

this Cafe, but referve myfelf entirely till the Court

give their Opinion.

But as to that Cafe you were citing, Perry's

Cafe, the Cafe was Perry and Munday ; for I was
of Council in the Cafe. There was an Informa-

tion againft Perry and Munday for forging a Bond s

They laid their Forgery at Sherborn. The Publica-

tion was at Dorchejler ; and the Venire was Dor-

chefter. The Verdict was for the King. They
brought an Arreft of Judgment afterwards •, and

the Queftion was debated on the Statute of 16

andi7 of K. Charles II. whether this were not within

the Statute. Now they are agreed, that that Infor-

mation, becaufe at Common Law, was without the

Purview of the Statute.

L. C. J. Holt. That was an Information upon a

Penal Law. They queftion'd whether it was with-

in the Purview of the Statute ; and they thought it

was not help'd by any Statute. That fhews the O-
pinion of the Lawyers : They thought it not within

any of the Statutes of Jeofails ; and the Verdict was

fet afide.

Mr. Broderick. Yes, my Lord ; and the Court

awarded a new Venire Facias.

L. C. J. Holt. There is a great Regard to be had

to Practice. There were great Men at the Bar at

that Time ; and they did not think at that Time
that it was within the Statute.

As to what you fay of Copyholds, it has indeed

been held, that the Statute did not extend to an Af-

fignee of Copyhold Lands, or to a Covenant on the

Alienation of the Copyhold by Leafe.

Mr. Att. Gen. It was here argued that

L. C. J. Holt. It was my Opinion, that all Sta-=

tutes extend to Copyholds, if it be for the Be-

nefit
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nefit of the Copyholder, and not one Jot to the Pre-

judice of the Owner : And therefore the Refolution

ofjobbin's Cafe was that we went on. You mult

flay till the laft Day of the Term.
Mr. Att. Gen. My Lord, I think we have fliewn

that it is amendable by the Statutes •, and if not fo,

by the Common Law. And we have all Points

with us.

Sir T. Powis. My Lord, I doubt it will be in-

filled on, that in another Term it cannot be

amended.

L. CJ. Holt. Move us the laft Day of theTerm.

It is certainly the Mifprifion of the Clerk.

November 28. L e. The laft Day of Michaelmas

Term.

Sir T. Powis. My Lord, we come in the Cafe

of die Queen and Mr. Tutch'm, if your Lordfhip be

ready to give your Opinion.

Mr. Att. Gen. Call Mr. Tutchin (who appeared).

L. C. J. Holt. I mull defire you to flay in this

Matter till the firft Day of the next Term.
Mr. Att. Gen. My Lord, we did expect your

Lordfhip would have given your Opinion now.

L. C. J. Holt. For my Part, I fhould rather de-

fire Time till the next Term : But if you are not

willing to flay till then, you muft take fuch an O-
pinion as we can give.

Mr. Att. Gen. I fubmit to what your Lordfhip

fhall determine.

L. C. J. Holt. It may be, I may be then of the

fame Opinion I am now ; but then I may defend

my Opinion better. I would only put it off to the

firft Day of the next Term.
Mr. Att: Gen. My Lord, I have laid the Matter

before you ; and I acquiefce in what you fhall think

fit.

Sir T. Powis. Upon the Obfervation of Black-

more's Cafe, where Lord Coke fays, the Court can-

not amend Mifprifions of Clerks in Procefs in ano-

ther Term ; if we have not Judgment this Term,
we fhall lofe that Advantage.

Mr. Att. Gen. There are two Points in this

Cafe : One is, that it is amendable by Common
Law •, the other, that it is not excepted by the Sta-

tute of Henry VI.

Now my Lord Coke fays, Error in Procefs is

amendable in another Term. But we fubmit to the

Court : I prefs nothing.

Mr. J. Powel. Coke fay fo : But I believe no

Man will fay, that ever a miftaken Writ was

amended in another Term. Therefore he muft in-

tend the fubfequent Proceedings, or Procefs: It

may be the Proceedings of the original Entry on

their Award, that may be amended in another

Term •, and Coke muft mean that. There have been

Entries of Awards amended in another Term ; but

the Miftake of a Writ was never amended in ano-

ther Term, that I can find.

L. C. J. Holt. If we put it off to the next Term,
and our Opinion fhould be againft the Amendment,
he can be try'd in that Term.

Mr. Att. Gen. My Lord, I fubmit it to you.

Mr. J. Powel. We cannot now give fo full Rea-
fons •, yet I have enter'd my Opinion in the

Cafe.

Mr. y. Gould. I was fometirne of Opinion, that

it was amendable by the Statute •, but really looking

on the Cafes that have been cited, that is, the Cafes

that are in Pleas of the Crown, it is not amendable

by the Statute of Henry VI. I fay, I formerly thought

it might be amended by Virtue of the Statute : But
upon Perufal of Blackmore's Cafe, &V. it feems to

alter my Judgment. But notwithftanding, I hold,

that at Common Law it may be amended. For
what means all the Cafes that are now extant ; the

Cafes of Informations, as the Cafe of Sir Humphry
Bond, &c. ?

The Cafe cited by Yeherton, in 2 Bulftrode 35.
is very ftrong. There were two indicted for Felony,

and found guilty. The Judge faw that it was in

the fingular Number, and flay'd Judgment : And
they moved afterwards in another Term ; and there,

by the Judgment of nine or ten Judges, it was
amended •, and the Men were both hang'd.

Why now, it muft be by the Statute Law, or

by the Common Law, that it was amended in that

Cafe. By the Common Law, I fay, it is amend-
able.

There is a Cafe in Raymond's Reports, 440. It

is an Indictment on a Certificate of a Juftice of

Peace, that Inglefield, being a reputed Papift, had

refufed to take the Oath of Supremacy, tfJV. Upon
Not Guilty pleaded, the Jury found the Commiffi-

on in hcec verba, &c.
It was objected, That the Certificate was not

found under Seal of the Juftices, but only in hcec

verba : And they did amend it.

This is the fame Cafe. And I take it, that fuch

a Fault, as does not alter the IfTue, nor the Trial,

or Crime, is a Thing that is amendable.

Now there is Sir yohn Curfon's Cafe, in 2 Cro.

It is a ftrong Cafe. There is an Information againft

him and his Wife for Recufancy. The Wife only

pleaded Not Guilty. The Queftion was, Whether

this were right ? And whether they fhould amend

it ? And it was refolved, that it fhould be amended.

The Cafe in Siderfin, that is (1 Siderfin, 243.)

the Cafe of Percival and Godfry, I do not doubt,

for my Part, but it is amendable •, and take it as

ftrong as this is. They were indicted for a Riot

:

A Venire Facias iffued Vicecomitibus Canterburies

;

and it was return'd by one Sheriff. They examin'd

into the Truth of the Cafe, and they found there

was but one Sheriff : And the Queftion was, Whe-
ther this was amendable ? And it was refelved it

fhould be amended -, and alfo that it was amend-

able at Common Law.
I muft confefs, I do not fee that there is any Rea-

fon in the World againft it. There is but only one

Cafe that feems to be againft it ; that is the Cafe

of Theobald and Newton, Styles 307. There indeed,

by Rolls Opinion, it was not amendable, &c. But

that is only a fingle Opinion.

And as to the Cafe between the King, and

Read and Daw/on (it fhould have been two

Cafes) there 'twas held, That the Statute of yeo-

faih does not extend to Informations of Intru-

fions ; and yet it was ruled, that it fhould be

amended.

Indeed j my Lord Hales, in Keble, 191, 215.

[He means Twifden ; Vid. Keble, 191, 198, 215.}

did hold, that it was amendable within the Statute ;

and that the Amendment would fland in need of it :

But it was ruled contra ; and that it needed not the

Help of the Statute of yeofails. And I muft needs

fay, if the Cafe of Bradley and Banks, in 2 Croke,

283. and in Telverton, 204. were not in the way,

I think the Writ had been good enough ; for it is a

Continuance from Day to Day, tho' the Tefte is the

24th, and the Award the 23d.
Now
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Now, in my Mind, an Award the 23d, of aWrir,

I the 24th, is a perfect Continuance. And the Cafe

i
of Bradley, Sec. as it is in 2 Croke, 283. does not

contradict this ; tho' indeed that Cafe of Bradley,

as it is in Yelverton, is contrary ; but that feems mis-

taken. So that I do think, on the whole Matter,

it is amendable at Common Law.

Note, Powis accorded with Gould, that it was
amendable ; but Powel argued contra, that

it was not.

L. C. J. Holt. I mould have been glad to have

had Time till next Term, to confider of this Mat*

ter : For tho' I am Satisfied in my Opinion, yet

perhaps I may not give others that Satisfaction con-

cerning it, as I might have done if I had had a long-

er Time.

I am of Opinion, That this is not amendable,

neither by the Common Law, nor by the Statutes.

Firjiy It muft be admitted, that this is a Fault

in the Writ, in a Point that is material : That is,

The Tefte, which fhould have been Die Luna, the

23d of Otlober, and it is the 24th : For the 23d is

the Day that the Defendant has in Court on the

Return ; and that being the Day he has in Court,

the Tefte of the Writ to continue the Procefs mould
have been that very Day.

Now I do not underftand what my Brother Powis

fays, That there is no Interval between one Day
and another. I would fain know, if a Day be ap-

pointed for a Man to appear on ; and then he has

another Day given him, when he appears not : As,

if a Man appears the 23d of Otlober, and there is

a Day given, the 24th ; will not this be a Difcon-

tinuance ? No queftion but it is : Becaufe he being

in Court the 23d, and having no Direction the 23d
when to come again, he is out of Court. Then
Ihall you give another Day behind his Back ? That

cannot be in Reafon. His Day in Court is the 23d

of Otlober ; and that Day he mould have another

Day appointed. He has a Day in the Roll, but

not in the Writ : That is ifTued behind his Back,

the 24th j at which Time he is not in Court.

Then if this be fo, here is a Writ ifiued behind the

Defendant's Back, and without any Award of the

Court : For the Award is, Die Lunceprox. poft tres

Septimanas SanEli Michaelis, which is the 23d of

Otlober ; then there is a Preeceptum eft that Day.

Now when this Writ iffues the 24th •, is this Writ

warranted by the Roll ? No, it is not ; but another

Sort of Writ, different from that which the Court

awarded : Therefore being another Writ than what

was awarded ; where is there any Authority for it ?

Or how can the Jury be diftrain'd upon it ?

The Writ that ifiued the 24th, is another Writ

:

For there is a material varying between the Writ

that iffues, and the Award of the Roll ; one is the

23d, the other is the 24th.

The Day of the Writ is material : And when it

bears Tefte, it is in the Judgment of the Law a

Writ of that very Day •, as it was adjudged in the

Cafe of Owen verf. Baily, ij Ch. 2. in a Trover

and Converfion.

A Defendant, that is condemn'd in Debt and

Damages, fells his Goods bonafide, between the laft

Day of Trinity Term and the firft of Augufi. After

he had fold his Goods, the Plaintiff takes out a

Fieri Facias, Tefte'd the firft Day of Trinity Term ;

which was before the Sale, tho' taken out after ;

Setting forth, That the 4th or 5th of July, he had

feized thefe Goods in the Hand of the Vendee ;

Vol. V.

Tho' the Writ was not taken out actually in Tri-

nity Term, yet bearing Date then, and the firft of

Auguft the Goods were fold ; yet the Writ being

Tcfte'd the firft Day of Trinity Term, 'twas held not

amendable ; and that the Hands of the Vendee
were bound by it.

Now this Writ here is, in the Judgment of the

Law, iffuing out of this Court the 24th of October.

If we fhould amend this, what Alteration fhould we
make ? We muft make it another Writ : For a

Writ that iffues out of this Court the 24th, cannot

be a Writ that iffues out the 23d •, and if we amend
it, we make it as-different as poffibly can be.

Now why fhould we amend it ? As we now take

it, by the Statute of Henry VI. the Writ is good
in it felf ; but it is not, as the Court awarded it.

The Meaning of the Statute was not to amend mif-

taken Writs, but Miftakes in Writs : The Statutes

meant nothing but that. Not that you fhould

amend a Writ that was good in it felf, and fit it to

your particular Purpofe.

Now here is a Writ executed in the fame Term :

Yet to make this Trial to be good, what muft you

do by this Amendment ? You muft make it to be

another Writ : For you muft make the Writ, even

contrary to Truth, to be the 23d, which was the

24th : And therefore it cannot be made good ; nor

can the Trial be made good. You would make it

the 23d, where it is indeed the 24th •, and fo you

would change the Nature and Subftance of the

Writ. Is not this a material Variance, and diffe-

rent from the Award of the Court ?

Before the Statute of Jeofails, if it had been in a

Civil Cafe, it is help'd by the Statute of the 8th of

Henry VI. becaufe it is a Difcontinuance of Pro-

cefs, it is help'd by that Statute •, but that Statute

extends not to this Cafe. I would fain know, whe-

ther there has been any Amendment, in any Cafe

of this Nature, fince the Statute of Henry the VI th ?

It's true, Tefte's of Writs have been often amended \

but that was, where it was a void Tefte ; as on a

Sunday, or out of Term •, or where it is impoffible,

as after the Return, i£c. That is a void Tefte , if

it bear Date on a Sunday, or in the Vacation.

In Civil Cafes it is amendable •, becaufe it is the

Fault of the Clerk by miftaking a Day ; as in mak-

ing it on a Sunday, or in a Vacation-Time : There

may be Reafon for it ; and it may be amended by

the Statute of Henry VI. becaufe plainly a Miftake

of the Clerk. And on this Reafon is that Cafe in

Yelverton, 64. and the Cafe of Bradley and Banks,

204. There was a Ventre returnable one Day ; and

the Tefte of the Diftringas was of the fame Date,

and the fame Day with the Tefte of the Venire ; and

that was held amendable, becaufe it is impoffible

you lhall diftrain before the Return of the Venire •,

and the Diftringas bore Tefte the fame Day with the

Venire: So that the Tefte was repugnant to the

Writ it felf ; and therefore the Writ is naught in it

felf, becaufe it was to diftrain a Jury that was not

fummon'd. But the Law has always been, That if

upon the Return of one Writ, there is to be ano-

ther Writ awarded ; that other Writ muft be Tefte'

d

on the very Day upon which it was awarded, and

the Return of the former.

And that Cafe of Bradly and Banks, in 2 Cro.

and Yelv. is very ftrong to this Purpofe. There

the Perfon came in on the Exigent, and pray'd Oyer

of the Writ and all Mefne Proctfs : And therein

appeared a Gap, the firft Procefs being returnable

Dtcimo fexto Otlobris, and the Appeal being re-

turnable Quindena Santli Michaelis, that is, the

Dddd 16th
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16th of Otlober, were well. But the alias Capias

goes out Tefte'd the 23d of Oftober, which being

feven Days after the Return of the former, that

was wrong -, for it fhould have borne Tefte the 1 6th

of Otlober, then it had been right ; but being the

23d, there was a Gap •, and therefore it was held a

Difcontinuance.

And this is the Practice of the Common-Pleas, tho'

not fo much obferved here in this Court, in Writs
of Enquiry of Damages : But enquire of them in

the Common -Pleas, and they will tell you, the fub-

fequent Procefs ought always to bear Tefte the Day
of the Return of the former Writ. If you go to a

Capias, either in Outlawry, or to diftrain a Man •,

the fecond Diftringas is always Tejle'd the Day of

the Return of the firft ; and the third is always

Tefte'd the Day of the Return of the Second : And
if it bear Tefte the next Day, all Procefs is difcon-

tinued.

Ay, but you fay, it is a Miftake of the Clerk.

It is fo : But we are to judge of the Thing it felf,

whether it is by way of Negligence, or for want

of Skill. For aught I know, it may be for want

of Skill, that it is Tefte'd another Day : But every

Clerk does not know this. Nay, fome have pretended

to know, that it need not bear Date the Day of the

precedent Writ's Return. Why then might it not

be an Error in Skill ? If he thinks it a right Writ,

and fays it muft be Tefte
1
d the 24th, this is want of

Skill ; and then it is not amendable. And then this

being a wrong Writ, the Tefte is material -, and its

being Tefte
3d the 24th, is a Miftake fo material, that

if it had been a civil Cafe, I fliould have been

againft the Amendment ; and therefore much more

in this Cafe, I think, it ought to be quafh'd, and

a new Venire awarded.

Mr. Att. Gen. If the Court decide it, I cannot

tell what to fay.

Mr. J. Powis. What have you to fay ?

Mr. Att. Gen. The Court is divided, and there

it hangs.

L. C. J. Holt. I would not be underftood other-

wife than thus : I do not fay, this Cafe is within

the Statute ; but I look on it to be fo material a

Variance, than it is not amendable.

Mr. An. Gen. The Court being divided in their

Opinion, I know not any Rule to ftop Judgment.

Mr. J. Powis. I know not how far it may go in

criminal Cafes. That which fway'd with me, was,

to fee fo many bold Amendments in many Cafes ;

that went with me very far ; and which were faid

to be done by Common Law.

What I faid as to coming the next Day, I did

not rely on it : Tho' it did feem to alleviate the

Thing. But I was fo tender in the Cafe, that I did

think it might be better to have a new Trial. I

have held, in my Opinion, with my Lord Chief

Juftice Holt and Mr. Juftice Powel a great deal. I

was tender before in the Point : And I do join with

my Lord Chief Juftice Holt and Mr. Juftice Powel,

that there ought to be a new Trial, and a new Di-

ftringas.

Mr. Att. Gen. With a Rule, I fubmit •, but

without a Rule, I would have figned Judgment.

Mr. Mountague. My Lord,We move to fet afide

this Trial, becaufe it is irregular.

Mr. Att. Gen. If you make a Rule, we need

not difpute it.

Mr. J. Powel, Judgment goes of courfe, unlefs

you ftop it.

3 Ann.
Mr. An. Gen. There is no Rule to ftop it : And

then I can fign my Judgment.
Mr. Mountague. My Lord, tho' the Court can

make no Rule for an Amendment, becaufe the

Judges are divided about that Point •, yet I humbly
conceive, your Lordfhip, and the reft of the Judges
do agree, that the Writ, as it now is, is naught

j,

and therefore I hope you will let us have a Rule to

flay Judgment.
L. C. J. Holt. Mr. Attorney, They have been

moving to have a new Trial.

Mr. Att. Gen. 'Twould be a Breach of Duty in

me, not to fign my Judgment, if you don't make a
Rule while it is under Confederation.

L. C. J. Holt. Here was Leave given to move
in Arreft of Judgment ; and there is no Rule lor

figning Judgment.
Mr. Att. Gen. There is no Rule to ftop it.

Mr. Mountague. What is the Rule that was
made upon my firft Motion ?

Clerk reads, Die Martis proximo, &c.

Mr. Mountague. We take it, that tho' the Court
be divided about the Amendment •, yet fince there

can be no Amendment, the Writ being naught, we
ought to go to a new Trial.

Mr. J. Powel. By all Means, go to a new Trial.

Mr. J. Powis. It is in a Cafe that was never fp

much look'd into before.

Mr. Att. Gen. If we muft have a new Trial in

this Cafe, we are in a worfe Cafe than I thought we
were; for we are to begin Procefs again. But if a

Rule be made, we muft fubmit.

Mr. Mouniague. There was a Rule made at the

Side Bar, upon my Motion there, That all Things
fhould ftay.

Mr. Att. Gen. That was not a Place to move
for a Rule.

L. C. J. Holt. That is to ftay inftatu quo they

were then. There is no Rule for Judgment to

ftay.

Mr. Att. Gen. If on Motion to arreft Judgment,
the Judges of the Court are divided, I have heard it

faid, that Judgment may be enter'd.

Mr. J. Powis. I faid at the Beginning, I was in-

clinable to have a new Trial.

L. C. J. Holt. I know not what you mean. You
faid, you were inclinable to have it amended : I

would have it amended, if I had followed my
Fancy.

Mr. J. Powel. If my Brother has changed his

Opinion, he may : For we have been arguing, that

we may change our Judgments.

L. C. J. Holt. You have any Time to-day to

move it again. Put us in mind of it : I may change

my Mind too, it may be.

Mr. y. Powis. I judge not how it may go in

criminal Matters : But all are of Opinion, that it

fhould not ftand as it does.

L. C. y. Holt. The Court is divided that it.

fhould be amended ; but not that it is well as it is:

And that is Mr. Attorney's. Motion, to alter what

is to be amended.

Mr. y. Powel. Mr. Attorney makes no Motion

for a Rule •, but would have it ftay as it does.

X. C. y. Holt. That it may remain inftatu quo.

Mr. Att. Gen. If you cannot agree in your

Judgment, I fubmit it to you, whether 1 may not

enter Judgment for the Queen, tho' it be not a-

mended.

Mr. Mountague. We hope Mr. Attorney fhall
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not be permitted to fign Judgment in this Cafe:

For tho' 'tis rrue, that there can be no Amend-
ment, becaufe the Court is divided ; yet I do not

apprehend that it is right as it is.

Mr. Alt. Gen. If the Court be divided, no Rule

can be made.

Mr. J. Powis. Let there be a new Trial.

Mr. Mmntague. Mr. Attorney, The Court would

have a new Trial : And I think you had better

do Co.

Mr. Att. Gen. I want none of your Directions.

Mr. Mountague. I may take nocice of what the

Judges fay.

L. C. J. Holt. And he will make ufe of what

we fay, as far as is convenient for him.

Mr. Att. Gen. But Mr. Mountague muft not pre-

tend to give Directions, what I am to do.

Mr. Mountague. I don't give you Directions ;

but I hope I may take notice of what the Court

fays.

L. C. J. Holt. Mr. Attorney, We believe you
don't want their Advice.

Mr. Att. Gen. But they are very ready to

give it.

Mr. Mountague'. I only took notice to Mr. At-

torney, how far the Court was agreed : And only

moved that the Rule, which 1 did conceive was

pronounced by the Court, might be taken.

Mr. Att. Gen. You moved to no Purpofe.

Mr. Mountague. I take it, that Mr. Juftice

Powis is for a new Trial.

Mr. J. Powis. Yes, I am fo. It is a nice Cafe,

and has never been confider'd fully before.

Mr. Mountague* I hope now we have done.

Mr. Att. Gen. If I hear what Rule the Court

makes, I mall fubmit.

Mr. Mountague, I hear the Pleafure of the Court

is, that the Rule mail be for a new Trial.

L. C. J. Holt. You muft have a new Venire

Facias.

Mr. Att. Gen. That cannot be, with Submiffion:

A new Venire we cannot have.

L. C. J. Holt. You muft have a new Trial.

The Jury have given their Verdict ; whereas they

appeared to a wrong Writ, and fo the former

Trial is not warranted.

Mr. Att. Gen. I think they are warranted to ap-

pear by the Return of the Venire ; and that we
muft go back, but where the Fault is, which is only

but where the Difiringas is made out: So that a Dis-

tringas de novo is to be for the fame Jury. But I will

meddle no more in it, without particular Order.

L. C. J. Holt. Do what you will ; we will give

you no Direction. We quafh this Trial.

Sir T. Powis. My Lord, If you quafh this Trial,

then we are to begin again.

Mr. Att. Gen. If the Court is of Opinion that

there ought only to be a new Diftringas iffued, and

we can go back no further ; I am afraid we fhall

never come right.

Mr. J. Powel. The Difficulty is in right award-

ing the Diftringas, becaufe it does not bear Date

with the Return of the Venire. But then confider

where you are: If you bring him on a new Trial,

he can challenge any one that has given a Verdict

before.

L. C. J. Holt. It is a Diftringas to fummon that

Jury, but it is without Tefte : And that Jury hav-

ing given their Verdict, they a*e not to fcrve a-

gain.

Mr. Alt. Gen. I am fure, according to Autho-
rities, they muft begin where the Fault was,

Libel. yyi
L. C. J. Holt. I mould haVe thought the Venire

de novo had been proper: For this Diftringas bear-
ing Tefte out of Time, and that being erroncoufly
executed, there ought to be a new Diftringas, which
is to be founded on a new Venire.

Mr. Att. Gen. If you do quafh this Trial, I fup-
pofe yourLordfhip will make fome Award for a new-
one.

L. C. y. Hull. We leave it to you.
Mr. Att. Gen. I cannot enter it.

Mr. y. Powel. We muft grant a Venire de novo",

which we cannot do without quafhing this Verdict >

and that is the way to try him again.

Mr. Att. Gen. My Lord, I am far from think-
ing I can alter your Rule ; but I can't tell how to
follow it.

L. C. y. Holt. What we do is ex abundanti>
more than we are bound to. We can leave you to
do what you can : The taking out the Venire and
Diftringas, are Things of courfe.

Mr. Alt. Gen. I think there is a Neceffity to ex-
plain my Meaning. I don't pretend to direct what-
you muft do ; but you muft direct what is to be"

done : I cannot award a Venire.

L. C. y. Holt. It is taken out of Courfe. You
may award that as well as the firft, if it may be
done.

Mr. Att. Gen. How can that be done, feeing you
quafh the Diftringas ?

Mr. y. Powel. That is the Award of the Court,
and does not hinder you from taking out a new
Venire.

Mr. Att. Gen. I cannot do it without the
Court. When you quafh this, you muft award
another.

L. C. y. Holt. We do award it.

Mr. Att. Gen. I remember in the Cafe Of Fitz-

walter, when they quafh'd the Trial, they order'd

a new one fhould be had, &c.
L. C. y. Holt. If we make an Award, and you

don't like it, you will not comply with it: There-
fore we leave you to take it out as you will.

Mr. Att. Gen. You muft order a new Venire ; I

cannot award a new one elfe.

L. C. y^ Holt. You muft have a Venire Facias.

Mr. Att. Gen. That muft be the Judgment of
the Court then. For if I award it, it muft be by
Order of Court.

Mr. y. Gould. You had better declare de novo.

Mr. Att. Gen. I am fearful of what I do. I hope
the Court will difcharge me.

L. C. y. Holt. When a Trial is quahYd and fe£

afide for any Irregularity of the Trial, that Jury is

difcharged: All the Pannel is difcharged, and there

muft be a new Pannel.

Mr. Att. Gen. How will that appear ?

L. C. y. Holt. If it appear that the Diftringas

did not ifTue as it ought, every thing fhall be en-

ter'd at large on the Rule : That the Diftringas

did not ifTue till the 24th of Oclober ; there-

fore they will confider, that the Verdict fhall be

let afide,

Mr. Att. Gen. And that we fhall have Leave to

go to a new Trial.

L. C. y. Holt. Prefumptim eft,

Mr. Alt. Gen. If you pleafe to make the Rule
then, I fubmit.

L. C. y. Holt. We will advife how to make the

Rule.

It was never afterwards thought proper to try him

again.

D d d d 2 CLXXXL
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CLXXXI. 7%e 'Trial of Captain Thomas Green, and his

Crewj at the High Court of Admiralty of Scotland, for
Piracy, March 14. 170^. 4 Ann.

*Examination
before-hand.

HE Lords of Her Ma-
jefty's Privy Council

having taken * Precog-

nition of the Grounds of

the Information againft

Captain Tho)nas Green, and others of his Crew v

they thought fit, and order'd, That the faid Captain

Thomas, &c. fhould be put to a Trial upon the

Crimes informed, before the Judge of the High-
Court of Admiralty. As alfo, the Lords of the

Privy Council thought fit at the fame Time, to ap-

point Affiftants to the Procurator-Fifcal of the High
Court of Admiralty, for the better ordering and

carrying on of the faid Trial, according to the

Tenor of their Act following.

AT Edinburgh, the Thirteenth Bay

of February, 1 705 Tears. Com-

f Prefent. ptittee * anent Captain Green and his

Crew,
*f- Sederunt Lord Chancellor,

Marquis of Anandale, Earls of Haddington, Leven,

Ruglen, Lords Yefter, Belhaven, Ad-
* Treafarer. vocat, * Thefaurer-Deput. Anftru-

ther, Sir John Home, and Ormif-

toun, Younger. It's the Opinion of the Committee,That

my Lord Chancellor fhould write to Court, for Remif-

fwns to Charles May, Chyrurgeon ; Antonio Ferdi-

nando, Cook's Mate ; Antonio Francifco, Captain's

Man ; George Haines, Stewart ; George Glen, Quar-

ter-Mafter; Alexander Taylor, Fore-Maft-Man

:

And that the Trial againft Captain Green and his

Crew, fhould be purfued before the Admiral-Court

;

and that Ajfefjors fhould be named to the Judges, and

Affiftants to the Procurator-Fifcal.

Sic fubfcribitur,

TWEEDALE, Cancel. J. P. C.

The above Report of the Committee,

anent Captain Green Co?nmander of

f Tbefe. the Ship the Worcefter, being upon the

Day and Date of f thir Prefents, read

* Same. m Prefence of the Lords of Her Ma-

f Approved. jefty's Privy Council, and the
*'
famen

was Voted and -f Approven. And the

faid Lords did thereby Nominat and

Appoint Sir James Stuart, Her -Majefty's Advocat,

Sir David Dalrimple, and Mr. William Carmichael,

Her Majefty's Sollicitors', Sir Patrick Home, Sir Gil-

bert Eliot, Mr. Alexander Mackleod, and Mr.
Francis Grant, lobe Affiftants to Mr. Alexander Hig-

gins, Procurator-Fifcal to the High Court of Admi-
ralty, in profecuting the Libel and Indictment to be

given at his Inftance, againft the faid Captain Green

and his Crew, before the faid Court, to the final End
and Decifion thereof. And the faid Lords declared,

That they would next Council-Day na?ne five of their

own Number, tobeAjfejforstothe Judges
* Trial. of Admiralty, during the Dependance

of the aforefaid * Procefs; And recom-

mended to the Lords of f Thefaury, to

pay the Lawyers that are employ'd to f Treafury.

be Affiftants accordingly.

Extracted by me,

GILB. ELIOT, Cls. Sti. Concilii.

Whereupon the Judge of the High Court ofAd-
miralty did prefent to the Lords of Council a Pe-
tition ;

" That fince the Trial was order'd to be
" made before him, of the forefaid Crimes inform-
" ed againft Captain Green and his Crew ; and that

" the Matter appear'd to be of great Importance j

" he might have, according to Cuftom in the like

" Cafes, Affeffors appointed and joined with him,
" by the Authority of Council, for his Affiftance
" in the faid Trial." Whereupon the Lords of Her
Majefty's moft Honourable Privy Council did No-
minate and Appoint, the Earl of Loudoun, Lord
Belhaven, Lord Amiftoun, Sir John Home of Black-

adder, and John Cockburn younger of Ormiftoun, to

be Affeffors to the forefaid Judge ; and aflift and

vote with him in the Trial, at the Procurator- Fifcal's

Inftance, againft Captain Tho?nas Green, Commander
of the Ship the Worcefter, and others of his Ship's

Crew, before the faid High Court of Admiralty ;

for their being guilty of Piracy, and other Crimes

;

and that to the final End and Decifion thereof ; as an

Act extracted and figned by the Clerk of Coun-

cil, extant in the Records of the faid High Court,

bears.

Follows the Court of Judiciary of the High
Court of Admiralty, with the whole Trial, as

it proceeded before the Judge of Admiralty,

and the Affeffors above appointed.

CURIA JUSTICIARIA^m^ Curice Admu
ralitatis tenia in Prcetorio, vel nova Seffionis

Domo Burgi de Edinburgh, quinto die Menfis

Martii, 1705. per Judicem dicJs Curice, &?

per Honoratijf,mos Viros, Joannem Comite?n de

Loudoun, Joannem Dominum de Belhaven,

Dominos Robertum Dundas de Arniftoun, Jo-

annem Home de Blackadder, & Joannem
Cockburn de Ormiftoun, Affefjores.

Curia legitime ajfirmata.

The faid Day, the faid Earl of Loudoun, Lord

Belhaven, &c. produced the Act of her Majefty's

Privy Council above-mentioned, appointing them

to be the Affeffors to the faid Judge..

Thereafter the faid Affeffors took the Oath of

Allegiance and figned the fame, with the Affurance,

and took the Oath defideli adminiftratione, arid were

thereupon admitted and received.

Intran.

Captain Thomas Green, Commander of die Ship

called the Worcefter, now in Bruntifland Harbour.

Capcain
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* Concerning

the fame.

-J-
Contents.

Capt. John Madder, chief Mate of the faid Ship.

John Reynolds, fecond Mate of the faid Ship.

Thomas Linftead, Affiitant to the deceafed Super-

cargo of the faid Ship.

James Burn, Boatfwain of the faid Ship the Wor-
cejler.

James Sympfon, Gunner.

Andrew Robertfon, Gunner's-Matc.

John Brucklie, Seaman.

George Kitchen, Seaman.

Henry Keigle, Carpenter.

Samuel Urlines, his Mate.

George Haines, Steward of the faid Ship.

Daniel Stringman, Cook.

Samuel Wilcoch, Chyrurgeon's Mate.

George Glen, Seaman there.

Henry Barnes, Seaman there.

Alexander Taylor, Seaman there.

And John Bannantyne, Seaman there.

All of them indicted and accufed at the Inftance

of Mr. Alexand'.rHiggins, Advocate Procurator- Fif-

cal to the High Court o: x\.dmiralty, for the Crimes

of Piracy, Robbery, and Murder, in Manner men-
tioned in the two feveral Indictments

raifed agaioft them * thereanent, and

whereof -j" the Tenor follows : Cap-
tain Thomas Green, Commander of the

Ship called the Worcejler, now in

Bruntijland Harbour, Captain John Madder chief

Mate of the faid Ship, John Reynolds fecond Mate
of the faid Ship, Thomas Lifflead Affiftant to the

deceas'd Supercargo of the faid Ship, James Burn

Boatfwain of the faid Ship, James Sympfon Gun-

ner of the faid Ship, Andrew Robertfon Gunner's

Mate, John Brucklie Seaman there, and George

Kitchen Seaman there, all Prifoners •,

* Every one. You, and * ilk one of you are accufed

and indicted at the Inftance of Mr.
Alexander Higgins, Advocate Procurator- Fifcal to

the High Court of Admiralty, of the Crimes of

Piracy, Robbery, and Murder, in manner after-men-

tioned, viz. That by the Law of God, the Laws
of Nations, of this, and of all well govern'd Realms,

the Crimes of Piracy, Robbery, and Murder, are pro-

hibited, under all higheft Pains •, and that by the

Laws of this Realm, the faid Crimes are prohibit

under Pain of Death, and -fEfcheatof

f Forfeiture. Moveables. Neverthelefs it is of Ve-
rity, that Captain Thomas Green, Com-

mander of the Ship called the Worcefler, now in

Bruntifland Harbour, and his Crew,

are guilty, * Art and Part of the faid

Crimes, or one or other of the fame,

in fo far as the faid Captain Thomas or

his faid Crew, having failed from Eng-

land, in the faid Veffel the Worcefler, upon Pretence

of Merchandizing towards the Eaft-Indies ; the fore-

faid Captain, and his faid Crew belonging to the

faid Veffel, did, upon one or other of the Days of

the Months of February, March, April, or May,
in the Year 1703. rencounter, or meet with ano-

ther Ship or Veffel, failed by its own Men or Crew,
upon the Coaft of Malabar, near Calecute ; and the

faid Veffel bearing a red Flag, and having EngliJh

or Scots aboard, at leaft fuch as fpoke the Englifh

Language ; the faid Captain Thomas Green and his

Crew, after fome * Intercommuning
* Difcourfe. with them, did, without any lawful

Warrant, or ajuft Caufe, attack the

faid other Veffel, or Ship, while expecting no fuch

Treatment 5 and invading her firft by their Sloup,

* Of contrive

ing and ail-

ing.
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which they had manned with Guns and other Arms
for that Purpofe, they fell upon the faid other Vef-
fel in an hollile Manner, by fliooting of Guns and
otherways •, and after fome Time fpent in Fighting
againft her by their Sloup, and partly by the ap-
proaching of the faid Thomas Greoi's Ship the
Worcefler, they overcame, and boarded the faid

other Veffel, and having feized their Men, they
killed them, and threw them overboard, and then
carried, or caufed to carry away the Goods that were
aboard the faid other Veffel, to their faid Ship the

Worcefler ; and then difpofed upon the faid Ship,
by felling her a Shore on the faid Coaft. Which
Crime, being a wicked Piracy committed by Sur-
prize in Parts fo remote, and probably with all the
Caution the Committers could ufe for concealing
thereof, and for preventing Difcoveries, comes now
to be difcovered in the feveral Parts and Circum-
ftances of the Action, and by fuch as were prefent
thereat ; which being allconjoyn'd, does make up
and infer the forefaid Crime objected, and are as

follows, viz. That the forefiid Rencounter and
Fight betwixt Capt. Green and his Crew, and the

faid Veffel the Worcefler, and the forefaid other Vef-
fel taken by her, happen'd on the faid Coaft as

above : Likeas, st the fame Time, one or more of the

faid Ship the Worcefler, her Crew being on Shore,
and at fome diftance from the Sea, heard the faid

Shooting, which brought the faid Perfons to the
Shore, where they, at leaft the Chyrurgeon of the

faid Ship the Worcefler one of them, faw her riding

at a good Diftance from the Shore upon her Birth

(as they fpeak) and having the other Ship at the

Stern, as it were tied or towed to her, as being the

Veffel they had mafter'd or overcome, as faid is.

Likeas, the faid Chyrurgeon did fee the Boat be-

longing to the faid Ship the Worcefler coming a-

fhore from her, and the Chyrurgeon

fdemandingat fuch oftheCrew as were f JJking.

in her, what had brought them a-

fhore : They anfwer'd that they had been Bujking

(a Sea-Term ufed for fitting and trimming a Ship for

fighting) and they had drunk, fpilt, or ftaved all

their Water, and they were come for a new Sup-
ply : And when a little Time thereafter the faid

Chyrurgeon went aboard the faid Ship the Wor-
cefler, he perceived the Deck thereof lumber'd and
cover'd, and in a confufed Manner, with Balls,

Boxes, and Goods ; whereof when he afked the Rea-
fon, John Madder, one of the * Pan-

nels, and a principal Aclor in the En- * Perflm in-

gagement, anfwer'd, Damnyou, what dijied.

have you to do to enquire, meddle with

your Plaifter-Box. And when the Chyrurgeon went

down to his Station and Cheft, he called for one of

the Blacks Antonio Ferdinando, and one Duncan

Mokay now dead, and another in order to drefs

them •, but when he afked what way they came by
their Wounds, they declined to anfwer ; whereupon

the Chyrurgeon refufing to drefs them, if they would

not tell him how they got their Wounds, the faid

John Madder came to the Chyrurgeon in a Pafiion,

and afked what was his bufinefs to afk fo many
Queftions, when he did fee the Wounds fo plain be-

fore him, calling him a Blockhead for not drefling

them •, and at length the Conteft was fo warm be-

twixt the faid Madder and Chyrurgeon, that Mad-
der charged him to afk no more Queftions, and

he charged the Men wounded, not to anfwer a

Word : And further ordered him back to the

Shore, which the Chyrurgeon was forced to comply

withj where the Chyrurgeon meeting with Francifco

de
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de Olivera the f Linguifter, afked

f Interpreter, him whether he faw any of the Wor-

cefter's Men that had carried the fore-

faid Ship fo taken into Keilon River, and the Lin-

guifter anfwered, that he had not, but that they

were fome of the Worcefter's Company, who as foon

as they had brought her in and made her faft, took

their Boat and went directly on Board : The Ship

taken being carried into Keilon River as faid is, where

fhe was left with herYards and Top-mafts down, all

unrigged : And the faid Linguifter told the Chyrur-

geon further, that one Coge Commodo complained he

had bought the faid Ship taken too dear •, whereby it

appears that the faid Ship taken by Violence, was

fold in manner aforefaid. Likeas, for further Evi-

dence of the faid Piracy, fince the Time that John

Reynolds one of the Pannels was feized with the reft,

for his Acceflion thereto, there was found a Letter

wrote to him by one Sarah Newlands, bearing Date

January the 6th, wherein fhe tells him, That tho' he

had heen bafely wicked', yetfhefloould befirry to hear he

were guilty of any thing that might bring him to the

Gallows ; and therefore advifes him to confefs ; ad-

ding, that in his own Letter which fhe had feen, he

fays, That fome of their Men had bafely confeffed

(which fays he) implies that they we're guilty. And
when Reynolds was queftioned upon his Letter, he

acknowledged that he had wrote a Letter to his

Wife the faid Sarah's Sifter, which had occafioned

her writing the faid Letter to him ; and thereupon he

produced the Copy of the faid Letter to his Wife,

which agrees with what Sarah fays, as the faid Copy

and Sarah's Letter both put in the Clerk of the Ad-
miralty's Hands, to be feen by the Pannels, bear.

Andfurther, George Haines one of the Crew of the

faid Worcefter, fince his coming to Scotland, and

when at Bruntifland, being afked by

f Citizen. one James Wilkie, Taylor, + Burgefs

<&Edinburgh, fome Day in O^ofor laft,

about his Brother Andrew Wilkie, who went Chyrur-

geon in Captain Drummond's Ship, if ever the faid

Haines had feen the faid Andrew Wilkie in his Voy-

age, he flew in a Paffion, and faid, what Devil was

his concern with Captain Drummond ? Upon which

James Wilkie forbearing a little till he fhould be

calmer, afked the faid Haines, whether he had heard

or feen any Scots Ship coming to or from the Eaft- In-

dies duringtheirVoyage ? Haines anfwered, that when

they were upon the Coaft of Malabar, a Butch Ship

informed them, that one Capt. Drummond, com-

manding a Scots Ship, and having a Sloop in Com-
pany, was turned Pirate. Upon which Haines and

they manned their Ship to be in readinefs, but faw

him not ; only a little thereafter Haines added, that

he had in his Cuftody, the Time the faid Ship the

Worcefter was feized, which he would not have fallen

into the Seizer's Hands for twice the Value of the

Ship, but that he had thrown it over-board •, adding

further, that there was ftill in the Ship what would

never be found by the Seizers, unlefs they pulled her

Board from Board, tho' he knew where theThing lay.

Likeas, when after the faid James Wilkie departed,

one Anna Seaton in Bruntifland, did at his Defire fur-

ther enquire at Haines about Captain Drummond's

Ship ; he anfwered, that he faw they had a Defign

to pump him, but that they fhould not be the wifer

of him : At all which Paffages, Ken-

* Inhabitant, neth Mackenzie * Indwellerin Canncn-

gate was aprefentWitnefs. And the faid

AnnaSeaton did further tell the faid Kenneth Mackenzie,

that when fhe expoftulate with Haines for his being in

Paffion, as faid is s he anfwered, that he knew more

of Captain Drummond than he would tell at that

Time •, and that if the faid Andrew Wilkie was with

Captain Drummond, he would not be feen again. And
further, the faid Anna Seaton heard the faid Haines

own and declare their faid Wickednefs ; and fhe and
William Wood, one of the Gunners of her Majefty's

Artillery, with one John Henderfen
j- Writer in Edinburgh, being in Sep- f Clerk for

tember laft, in Anna Seaton's .Mother's LaqjJ
^"fi-

Houfe, after having drunk one Heahh nef5 '

or two-, the faid Haines,who was there

prefent, fell in a melancholy Fit, and exprefs'd him-

felf, That it's a Wonder, that fince we did netfink at

Sea, God doth not make the Ground tofwallow us up for

the Wickednefs 'that has been committed during the laft

Voyage, on, Board of that Old Bitch Befs, pointing to

Captain Green's Ship. And further, the laid Haines

faid, That if what the faid John Madder had done

in the faid Voyage were well known, he deferved as

much as his Uncle Madder met with at Amfterdam,

who was there burnt in Oil, for attempting to burn

their Ships. And when at another Time, the faid

Anna Seaton told Haines, that fhe had an old Sweet-

heart who went away with Captain Drummond, and

would gladly hear fome Tidings, whether he was

dead or alive •, the faid Haines, who
was then a * Suiter to Anna Seaton, &{- * Sweet-

fured her, fhe would never fee him fff
rf

>
or

again, if he was in Drummond's Ship.

And for a further Confirmation of the

Truth of the faid Piracy, when a Committee of

Council was fent to Bruntifland, to caufe Search and

unload the faid Veffel, it was found by the Skip-

pers and Seamen employed, that the Goods aboard

her were not ftow'd as Merchant Goods ufed to be,

but were found in the Hold in fuch Confufion, as if

taken by Piracy, and no otherways. Likeas, when

the faid Ship the Worcefter was feized, the faid John

Madder being queftion'd about Captain Drummond'%

Ship, he took out of his Pocket, or at lead fhew'd

in his Pland, the Seal of the African Company,which

he could never lawfully have got. By all which,

they being joined and connected together (as a Dif-

covery of fuch aWickednefs praclifed in fuch remote

Parts, and fo induftrioufly and obftinately endea-

vour'd to be concealed, deferves to be) the fa'me in

all the Points andCircumftances thereof, at leaft fuch,

and fo many ofthem as are f relevant,

and are offered to be proven by a cu- t Sufficient

mulative Probation, doplainly amount
^LftsXaT

to fuch a plenary Evidence, as may
fully convince all impartial Men, that

the aforefaid Captain Green and his faid Crew, are all

and each of them guilty, Art and Parr, of the fore-

faid Crimes of Piracy, Robbery, and Murder, or one

or other of them above charg'd ; which

being found by a Verdict of an "f Af- f Jury.

fize before theJudge of the Admiralty,

and the Lords Affeffors appointed by the Lords of

the Privy-Council, the forenamed Perfons, and each

of them, ought to be punilhed by Sentence of the

faid Court, with the Pain of Death, and Confifca-

tion of their Moveables, to the Example and Terror

of others, to do or commit the like in Time coming.

Additional Conclufion to the Indictment, at the Inflame

of Mr. Alexander Higgins Procurator-Fifcal to the

Court ofAdmiralty, againft Captain Green, &c
_

Viz.rw\¥iAT the Conclufion of the faid Indicl-

X ment given on Saturday the feventeenth

Inftant, bearing the Pain of Death, andofEfcheat
and
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and Confifcation of Moveables, fhould extend to the

Efcheat and Confifcation of the faid Ship and Cargo,

by reafon of the forefaid Crime and Piracy ; and

that the faid Captain TJjomas Green, &c. fhould an-

fwer to the forefaid Conclufion, as rhus explained,

and extended to the Confifcation of the faid Ship

and Cargo, as in Cafe of Piracy, the

f Appearance. 5th of March, which is the Day of

-f- Compearance afligned to the faid

Pannels, or at lead upon the 6, 7, 8, or 9 Days of

March thereafter, as the true Import, or at leaft a

clear Confequent of the forefaid Crime and Indict-

ment given thereupon : The Lift of
* Jurors. WitnefTes and * Affizers remaining

the fame, as fubjoined to the forefaid

principal Indictment. Sic Subfcribitur

ALEXANDER HIGGINS.

Enry Keigle Carpenter in the Ship called Wor-

cester ^ now, in Bruntijland Harbour, Samuel

Urlines his Mate, George Haines Steward of the faid

Ship, Daniel Stringman Cook of the faid Ship •,

Samuel Wilcocks Chyrurgeon's Mate, George Glenn

Seaman there, Henry Barnes Seaman there, Alex.

Taylor Seaman there, and John Bannantine Seaman
there ; all of Captain Thomas Green Commander of

the faid Ship his Crew : You, and ilk one of you are

accufed and indicted at the Inftance of Mr. Alex.

Higgrns Advocate, Procurator- Fifcal to the High
Court of Admiralty, of the Crimes of Piracy, Rob-

bery and Murder, in Manner after-menrion'd, viz.

That by the Law of God, the Laws of Nations, of

this, and of all other well-govern'd Realms, the

Crimes of Piracy, Robbery and Murder, areprohibite

under all higheft Pains : And that by the Laws of

this Realm, the faid Crimes are prohibite, under

Pain of Death, and Efcheat of Moveables. Never-

thelefs, it is of Verity, that Captain Thomqj Green

Commander of the Ship called the Worcefter, now in

Bruntijland Harbour, and his Crew, are guilty, Art
and Part, of the faid Crimes, or one or other of the

Seamen, in fo far as the faid Captain Thomas, or his

faid Crew, having failed from England in the faid

VefTel the Worcefter, upon Pretence of Merchan-

dizing towards the Eaft-Indies, the forefaid Captain

and his faid Crew belonging to the faid VefTel, did

upon one or other of the Days of the Months of Fe-

bruary,March,April or May, in the Year 1703, ren-

counter and meet with another Ship orVefTel, failed

by its own Men or Crew, upon the Coaft of Malabar

near Calecute ; and the faid VefTel bearing a red Flag,

and having Engli/h or Scots aboard, at leaft fuch as

fpoke the Englijh Language, the faid QSptawfrhomas

Green and his Crew, after fome intercom muning
with them, did without any lawful Warrant, or juft

Caufe, attack the faid other VefTel or Ship, while

expecting no fuchTreatment ; and invading her firft

by their Sloop, which they had manned, and fur-

nifhed with Guns and other Arms for that Purpofe ;

They fell upon the faid other VefTel in an hoftile

Manner, by fhooting of Guns and otherways •, and
after fome Time fpent in fighting againft her by
their Sloop, and partly by the approaching of the

faid Thomas Green's, Ship the Worcefter, they over-

came, and boarded the faid other VefTel, and having

feized their Men, they killed them, and threw them
over-board, and then carried, or caufed to carry

away the Goods that were aboard of the faid other

VefTel to their faid Ship the Worcefter, and then dif-

pofed upon the faid Ship, by felling her afhore on
the faid Coaft. Which Crime being a wicked Piracy,

committed by Surprize in Parts fo remote, and pro-
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bably with all the Caution the Committers could
ufe for concealing thereof, and for preventing Dif-
coveries, comes now to be difcovered in the feverai
Parts and Circumftances of the Action, and by fuch
as were prefent thereat : Which being all conjoyned,
does make up and infer the forefaid Crime objected,
and are as follows, viz. That the forefaid Ren-
counter and Fight between Captain Green and his

Crew, and the laid VefTel the Worcefter, and the
forefaid other VefTel taken by her, happen'd on the
faid Coaft as above : Likeas, at the fame Time, one
or more of the faid Ship the Worcefter, her Crew
being on Shore, and at fome Diftance from the
Sea, heard the faid fhooting, which brought the faid

Perfons to the Shore, where they, at leaft the Chy-
rurgeon of the faid Ship the Worcefter one of them,
faw her riding at a good Diftance from the Shore
upon her Birth (as they fpeak) and having the other
Ship at her Stern, as it were tied or towed to her, as
being the VefTel they had mafter'd or overcame, as
faid is. Likeas, the faid Chyrurgeon did fee the
Boat belonging to the faid Ship the Worcefter com-
ing afhore from her, and the Chyrurgeon demand-
ing, at fuch of the Crew as were in her, what had
brought them afhore ? They anfwered, that they
had been Bujking (a Sea-Term, ufed for fitting and
trimming a Ship for fighting) and that they had
drunk, fplit orftaved all their Water, and they were
come for a new Supply ; and when a little Time
thereafter the faid Chyrurgeon went aboard the faid

Ship the Worcefter, he perceived the Deck thereof

lumber'd and cover'd, and in a confufed Manner
with Balls, Boxes andGoods; whereof when he afk'd

the Reafon, John Madder one of the Pannels, and a

principal Actor in the Engagement, anfw&c'd-Damtt
you, what have you to do to enquire, meddle with youf

Plaifter-Box. And when the Chyrurgeon went down
to his Station and Cheft, he called for one of the

Blacks Antonio Ferdinando, and one Duncan Mackay
now dead, and another, in order to drefs them •, buc:

when he afked whatway they came by theirWounds,
they declined toanfwer: Whereupon theChyrurgeon

refufing to drefs them, if they would not tell him how
they got theirWounds ; the faid John Madder came
to the Chyrurgeon in a PafTion, and afked what was
his Bufinefs to afk fo many Queftions, when he did

fee theWounds fo plain before him ? Calling him a

Blockhead for not dreffing them. And at length the

Conteft was fo warm betwixt the faid Madder and

Chyrurgeon, thttMadder charged him to afk no more

Queftions, and he charged the Men wounded not to

anfwer a Word : And further, order'd him back to

the Shore, which the Chyrurgeon was forced to com-

ply with. Where theChyrurgeon meeting withJFh?»-

cifco de Olivera their Linguifter, afked him, whether

he faw any of the Worcester's Men, that had carried

the forefaid Ship fo taken, into Keilon River ? And
the Linguifter anfwered, that he had not •, but that

they were fome of the Worcefter's Company, who, as

foon as they had brought her in , and made her faft,

took their Boat, and went directly on board : The
Ship taken being carried into Keilon River, as faid is,

where fhe was left, with her Yards and Top-Mafts

down, all unrigged. And the faid Linguifter told

the Chyrurgeon further, That one Cogo Commodo

complained he had bought the faid taken Ship too

dear ; whereby it appears, that the faid Ship taken

by Violence, was fold in Manner forefaid.

Likeas, for further Evidence of the faid Piracy,

fince the Time that John Reynolds, one of the Pan-

nels, was feized with the reft, for his Acceffion there-

to ; there was found a Letter wrote to him by one

Sarah
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Sarah Neivlands, bearing Date the 6th of January %

wherein fhe tells him, That tho' he had been bafely

wicked, yet fhe fhould be forry to hear he were

guilty of any thing that might bring him to the

Gallows : And therefore advifes him to confefs ; add-

ing, That in his own Letter, which he had feen,

he fays, that fome of theirMen had bafely confeffed

;

which, fays fhe, implies, that they were guilty.

And when Reynolds was quefifioned upon his Letter,

he acknowledged that he had wrote a Letter to his

Wife, the faid Sarah's Sifter, which had occafioned

her writing the faid Letter to him : And thereupon

he produced the Copy of the faid Letter to hisWife,

which agrees with what Sarah fays ; as the faid

Copy, and Sarah's Letter (both put in the Clerk

of the Admiralty's Hands to be feen by the Pan-

nels) bear.

Andfurther : George Haines, one of the Crew of

the faid Worcefter, fince his coming to Scotland, and

when at Bruntifland, being afked by one James
Wilkie, Taylor, Burgefs of'Edinburgh, fome Day in

Otlober laft, about his Brother Andrew Wilkie, who
went Chyrurgeon in Captain Drummond's Ship ; if

ever the faid Haines had feen the faid Andrew Wilkie

in his Voyage ? He flew in a Paffion, and faid,

What Devil was his Concern with Captain Drum-
mond ? Upon which, James Wilkie forbearing a

little, till he fhould be calmer, afk'd the faid Haines

again, Whether he had heard or feen any Scots

Ships, coming to or from the Eaft- Indies, during

their Voyage ? Haines anfwered, That when they

were upon the Coaft of Malabar, a Dutch Ship in-

Form'd them, That one Captain Drummond, com-
manding a Scots Ship, and having a Sloop in Com-
pany, was turn'd Pyrate : Upon which Haines faid,

they manned their Sloop to be in Readinefs, but faw

him not : Only a little thereafter Haines added,

That he had in his Cuftody the Time the faid Ship

the Worcefter was feized, which he would not have

Fallen into the Seizer's Hands for twice the Value of

the Ship ; but that he had thrown it overboard :

Adding further, That there was ftill in the Ship

what would never be found by the Seizers, unlefs

they pull'd her Board from Board, though he knew
where the Thing lay.

Likeas, when after the faid James Wilkie's Depar-
ture, one Anna Seaton did, at his Defire, further en-

quire at Haines about Captain Drummond's Ship •, he

anfwered, That they had aDefign to pump him, but

that they fhould not be the wifer of him. At all

which PafTages, Kenneth Mackenzie, an Indweller in

Cannongate, was a prefent Witnefs. And the faid

Anna Seaton did further tell the fajd Kenneth Mac-
kenzie, That when fhe expoftulat with Haines for his

being in a Paflion, as faid is ; he anfwered, That he

knew more of Captain Drummond than he would tell

at that Time : And that if the faid Andrew Wilkie

was with Captain Drummond, he would not be feen

again.

Andfurther, The faid Anna Seaton heard the faid

Haines own and declare their faid Wickednefs. And
fhe, and William Wood, one of the Gunners of Her
Majefty's Artillery, with one John Henderfon Writer
in Edinburgh, being in September laft at Anna Seaton's

Mother'sHoufe ; after having drank aHealth or two,

the faid Haines, who was there prefent, fell in a me-
lancholy Fit •, and exprefs'd himfelf, 'That it's a won-
der that fince we did not fink at Sea, God doth not make
the Ground to fwallow us up, for the Wickednefs that

has been committed during the laft Voyage on Board of
that Old Bitch Befs ; pointing to Captain Green's

Ship. And further, the faid Haines faid, That if

what the faid John Madder had done in the faid

Voyage were well known, he deferved as much as

his Uncle Madder met with atAmfterdam ; who was-

there burnt in Oil, for attempting to burn their

Ships. And when, at another Time, the faid Anna
Seaton told Haines, That fhe had an old Sweet-heart
who went away with Captain Drummond, and would
gladly hear fome Tidings whether he was dead or
alive. The faid Haines, who was then a Suitor of
Anna Seaton's, allured her, fhe would never fee him
again, if he was in Drummond's Ship.

And for a further Confirmation of the Truth of
the faid Piracy, when a Committee of Council was
fent to Brunti/land, to caufe Search and unload the

faid VefTel ; it was found, by the Skippers and Sea-

men employed, that the Goods aboard her were not

flowed as Merchant Goods ufed to be ; but were
found in the Hold in fuch Confufion, as if taken by
Piracy, and no otherways. Likeas when the faid

Ship the Worcefter was feized, the faid John Madder
being queftion'd about Captain Drummond's Ship •,

he took out of his Pocket, or at Jeaft fhewed in his

Hand, the Seal of the African Company -, which he

could never have lawfully got.

By all which, they being joined and connecled

together (as a Difcovery of fuch a Wickednefs prac-

tifed in fuch remote Parts, and fo induftrioufly and
obftinately endeavour'd to be concealed, deferves to

be) the famen, in all the Points and Circumftances

thereof; at Jeaft fuch, and fo many of them as are

relevant, and are offer'd to be proven by a cumula-
tive Probation ; do plainly amount to fuch a plenary

Evidence, as may fully convince all impartial Men,
that the forefaid Captain Green and his faid Crew,

are all and each of them guilty, Art and Part, of

the forefaid Crimes of Piracy, Robbery and Murdery
or one or other of them above charged. Which be-

ing found by a Verdict of an Aflize before the Judge
of the Admiralty, and the Lords Afleffors appointed

by the Lords of Privy Council ; the forenamed Per-

fons, and each of them, ought to be punifh'd by

Sentence of the faid Court, with the Pain of Death,

and Confifcation of their Moveables •, to the Exam-
ples, and Terror of others, to do or commit the like

in Time coming.

Additional Conclufion of the Inditlment, at the Inftance

of Mr. Alexander Higgins, Procurator- Fifcal to

the Court of Admiralty, againft Captain Thomas
Green, &c.

Hz.rpHAT the Conclufion of the faid Indict-

JL ment given on Saturday, the Seventeenth

Inftant, bearing the Pain of Death, and of Efcheat

and Confifcation of Moveables, fhould extend to the

Efcheat and Confifcation of the faid Ship and Car-

go, by reafon of the forefaid Crime of Piracy : And
that the faid Captain Thomas Green, &c. fhould

anfwer to the forefaid Conclufion, as thus explain?

ed, and extended to the Confifcation of the faid Ship

and Cargo, as in the Cafe of Piracy, the forefaid

Fifth of March, which is the Day of
* Compearance afiigned to the faid * appearance.

Pannels, or at leaft upon the 6th, 7th,

8 th, or 9th Days of March thereafter ; as the true

Import, or at leaft a clear Confequent of the forefaid

Crime and Indictment given thereupon : The Lift

of WitnefTes and Afiizers remaining the fame, as

fubjoined to the forefaid principal Indictment.

Sic fubfcribitur,

ALEXANDER HIGGINS.

PURSUERS.
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PURSUERS.
Mr. Alexander Higgins, Procurator Fifcal.

Sir James Stuart, her Majefty's Advocat.
Sir David Dalrymple, and Mr. William Carmi

chael, her Majefty's Solicitors.

Sir Patrick Home.

Sir Gilbert Eliot.

Mr. Francis Grant.

Advocats.

Procurators in DEFENCE.
Sir David Cunningham.

Sir David Tboirs.

Sir Walter Pringle.

Mr. David Forbes.

Mr. George Alexander:^

Mr. John Spotfwood.

Mr. John Elphinfton.

Advocats.

The Procurator-Fifcal declared jii-

* had nothing dicially, he < paffed from Samuel Ur-
againft. lines, Carpenter's-Mate of the Ship

the Worcefler, Henry Barnes Seaman,
and Daniel Stringman Cook of the faid Ship ;

whereupon they were difmified from the Bar.

Alexander Higgins.

Her Majefty's Advocat for thePur-

^ Time ofPro- fuers craved, that the f Dyet againft
jecution. Ca-ptzmTbomas Green and others, con-

tained in that Indictment with him,

might be continued.

It was objected by the Pannel's Procurators, that

the Dyet could not be continued againft them •, be-

ing contrair to the Act of Parliament for preventing

wrongus Imprifonment, and contrair to an exprefs

Game therein.

It was replied for the Purfuers, that the Act of

Parliament is opponed •, which only requires the

Dyet of the Trial to be fixed within fixty Days
after Intimation, which was done ; but then allows

to the Purfuers to infift, and to the Judge to de-

termine by a final Sentence, within forty Days, if

before the Lords of Jufticiary, and thirty Days, if

before any other Judge.

Which Objection, with the Anfwers and Replies

made thereto, being confidered by the

* rejeBed, or Judge and Affeffors, they * repelled the

over-ruled. Objection, and continued the Dyet againjl

the faid Captain Green and others, con-

tained in the Indictment againft him, till Wed-
nefday next at Nine of the Clock ; and ordain-

ed the Pannels to be carried back to Prifon.

JAMES GRAHAM, /. P. A.

It was alledg'd by the Procurators

* indiaed. for the Pannels, that the Crime * libel-

led being alledg'd to be committed

upon the Coaft of Malabar, and byEnglifhmen ; they

ought to be remitted to be tried in England ; and

cannot be judged by the Judge of the High- Court

of Admiralty and AfTcffors, who are not Judges

competent.

The Procurator-Fifcal and Purfuers Procurators

anfwer'd, That they opponed the Act of Par-

liament, 168 1, which founds the Admiral's Jurif-

diction in the Cafe libelled : Declaring exprefiy,

• Vol. V.
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That the High Admiral bath the file Privilege and
Jurijdiclion in all Maritime and Sea-faring Caufes,
Foreign and Domeftick, whether Civil or Criminal
whalfoever, within this Realm \ and over all Perfons,
as they are concerned in the fame : And that be is

bis Majeftfs Lieutenant and Juflice General upon the
Seas, &c.

Which * Alledgeance and Anfwer, * Allegation,

with the other Replies and f Du- f further An'

plices, being confidered by the fwer -

Judge and Affeffors ; . they re-

pelled the Alledgeance in refpett of the An-
fwer ; and found that the Judge Admiral
and Affeffors are competent and
proper Judges, to \\ cognofce \ inquire into,

and determine in the Cafe and
Crimes libelled.

JAMES GRAHAM, /. P. A.

THE Grounds of the Indictment, at the In-

ftance of the Procurator-Fifcal, againft Hen-
ry Keigle, George Haines, Samuel Wylcocks, George
Glen, Alexander Taylor, and John Bannantyne here

prefent, being fully debated viva voce: The Judge
of the High-Court of Admiralty and Afieflbrs con-

tinue the Dyet, at the faid Mr. Alexander Higgins's

Inftance, againft the faid Henry Keigle, and other

Pannels above-named, till Tuefday the 13th Inftant,

at Nine a-Clock in the Forenoon ; and
ordain both Parties to give in their * In- * Pleas, or

formations betwixt and that Time ;
Briefs.

the Purfuer to give in his betwixt and

Thurfday next at Twelve a- Clock of the Day ; and

the Pannels to give in theirs betwixt and Saturday

next, at Twelve Afternoon thereafter ; in order to

be recorded in the. Court-Books : And ordains the

Affizers and Wi^effes to attend then, and at the

other Dyet upon We'dnefday next, a-

gainft Captain Green and'others, ilk * every.

Perfon under the Pain of one hundred

Merks ; and the Pannels to be carried back to the

refpective Prifons.

JAMES GRAHAM, I. P. A.

CURIA JUST I CI ARIA, Supreme
Curie Admiralitatis tenta in Preiorio, vel no-

va Domo Sejfionis Burgi de Edinburgh, fepti*

mo Die Menfis Martii, 1705, per Judicem

ditle Curie, &? per Honoratijfimos Viros, Jo-
annem Comitem J<?Loudoun, Joannem Domi-

nium de Belhaven, Dominos Robertum Dun-
das de Arneftoun, Joannem Home ^Black-

adder, &f Joannem Cockburn de Ormiftoun

Ajfejfores.

Curia Legitime Affirmata.

Intran.

Captain Thomas Green, Commander of the Ship call-

ed the Worcefler, now in Bruntifland Harbour.

Captain John Madder, Chief-Mate of the faid

Ship.

John Reynolds, Second-Mate of the faid Ship.

Thomas Linfteed, Afiiftant to the -deceas'd Super-

Cargo of the faid Ship.

James Burn, Boatfwain of the faid Ship.

James Simpfon, Gunner.

Andrew Robertfon, Gunner's-Mate.

John Bruckley, Seaman.

George Kitchen, Seaman. -

E e e e An
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All of them indicted and accufed at the Inftance

of Mr. Alexander Higgins, Advocat, Procurator-

Fifcal to the High-Court of Admiralty ; for the

Crimes of Piracy, Robbery and Murder; in Manner

mentioned in the Indictment raifed againft them

thereanent, before infert in the Court holden the

Fifth of March Inftant.

PURSUERS.
Mr. Alexander Higgins, Procurator-Fifcal.

Sir James Stuart, her Majefty's Advocat.

Sir David Dalrymple, and Mr. William Carmi-

cbael, her Majefty's Solicitors.

Sir Patrick Home.

Sir Gilbert Eliot.

Mr. Alexander Mackleod.

Mr. Francis Grant.

Advocats.

Procurators in DEFENCE.
Sir David Tboirs.

Sir Walter Pringle.

Mr. David Forbes.

Mr. George Alexander.

Mr. John Elpbinfton.

Mr. John Spot/wood.

Advocats.

The Grounds of the Indictment at the Inftance of

the Procurator-Fifcal, againft Captain Green and

other Pannels here prefent, and the Reafons why

John Reynolds, one of the Pannels,who
* Plea of Be- is a Witnefs cited in the * Exculpation,

fence. at the Inftance of the other Pannels,

fhould be tried firft upon the Libel, to

f abfolvd, or the effect, that if f affoilzied, he may
acquitted. be' adduced as a Witnefs for the faid

other Pannels in the forefaid Exculpa-

tion, being debated viva voce. The Judge of the

High-Court of Admiralty, and Affeffors, continue

the Dyet at the faid Mr. Alexander Higgins's Inftance

againft the faids hail Pannels, till Tuefday the thir-

teenth Inftant, at Nine a-Clock in the Forenoon :

And ordains both Parties to give in their Informa-

tions betwixt and that Time ; the Purfuer to give in

his betwixt and To-morrow ; and the Pannels to

give in theirs betwixt and Saturday thereafter, in or-

der to be recorded in the Court-Books : And ordains

the Affizers and Witneffes to attend with ilk Per-

fon, under the Pain of two hundred Merks ; and

the Pannels to be carried back to Prifon.

JA. GRAHAM, I. P. A.

INFORMATION
* Plea, or Brief.

For Mr. Alexander Higgins, Procurator-Fif-

cal of the High- Court of Admiralty:

AGAINST

Captain Thomas Green, Commander of the Wor-

cester, and his Crew and Complices.

* UdiBment. A"T"^Here being two * Libels raifed

X before the .High-Court of.Admi-

ralty, and the Lords Affeffors appointed by the

Lords of Privy-Council, both at the Inftance of the

faid Mr. Alexander Higgins ; but the firft againft

Henry Keigle, Carpenter in the Ship called the Wor-

cefter, now in Bruntijland Harbour ; Samuel Urline,

his Mate ; George Haines, Stewart of the faid

Ship •, Daniel Stringman, Cook in the faid Ship ;

Samuel Wilcocks, Chyrurgeon's Mate ; George Glen,

Seaman there •, Henry Barnes, Seaman there ; A-
lexander Taylor, Seaman there ', and John Ballan-

tyne, Seaman there : And the fecond againft the

faid Captain Thomas Green, Commander of the

faid Ship the Worcefter ; Captain John Madder,

Chief Mate of the faid Ship •, John Reynolds, Se-

cond Mate of the faid Ship •, Thomas Lin/lead, Af-

fiftant to the deceas'd Supercargo of the faid Ship ;

James Burn, Boatfwain of the faid Ship ; James

Simp/on, Gunner of the faid Ship •, Andrew Robert-

fin, Gunner's Mate ; John Brucklie, Seaman
there ; and George Kitchin, Seaman there ; all Pri-

foners.

Both the Libels being the fame, the Tenor there-

of prefixt to the Information is verbatim conform

to the Indictments on the preceding Pages, in the

Court holden the Fifth of March, 1705, and

whereto this refers.

When the * haill forefaids Pannels * ^Ue.

were brought to the Bar, and the

faid Libels read againft them ; the Procurator-Fif-

cal declared, That he infifted firft upon the firft

Libel, viz. againft the faids Henry Keigle Car-

penter, Samuel Urlane, George Haines, Daniel String-

man, Samuel Wilcocks, George Glen, Henry Barnes,

Alexander Taylor, and John Ballantyne ; and after

fome Debate moved by the Pannels Procurators,

that the Pannels having ufed the Method prefcribed

by the Act of Parliament, to bring themfelves to a

Trial within fixty Days, they ought now all of them

to be infifted againft ; and it being anfwered, That

all that the Act of Parliament required was, That

a Day fhould be fix'd for the Trial within fixty

Days after the Charge given for that Effect, the fame

was done, and alfo the whole Pannels fo far infifted

againft, that their Libels were read, which fully fa-

tisfies that Part of the Act ; and that as to further

infilling, profecutingand concluding, theAct ofPar-

liament allowed fourty Days further before the Com-
miffion of Jufticiary,and thirty Days before any other

inferior Judicature : So that the Procurator-Fifcal

might very well proceed againft thefe contained in

the firft Libel this Day, and continue thefe contain-

ed in the fecond Libel till the next Court- Day.

The Lord High-Admiral repelled the forefaid AI-

ledgeance made for all the Pannels, and allowed the

Procurator-Fifcal to infift againft thefe in the firft

Libel, the forefaid 5th of March, and continued the

Dyet againft thefe in the fecond Libel, till the 7th

of the faid Month.

It was then alledged for thefe in the firft Libel,

No Procefs, in regard the Crimes charged were li-

belled- to have been done in the Eaft-Jndies in Mala-

bar, far without the Scotijh Seas, nor was there any

Accufer either of the Owners of the Ship and Goods,

or of the neareft of Kin of the Perfons alledged,

Murder'd •, fo that the Admiral was in competent

to this Trial ; For the competentiafori

(Competency of the Court) * in Crimi- * Criminal

nals, being founded either in the locus Cafes,

delicti (the Place -where the Crime was
committed) or in the locus domicilii (the Place of Ha-

bitation of the Pannels) or in the locus originis (Place

of Birth) neither of thefe could be fubfumed upon

in this Cafe : The Pannels Englijhmen and Strangers,

and the Crimes libelled to have been committed

in
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in the Eaft-Indies, as laid Is. And
* allowing. * efto, that the Crime of Piracy may

be tried any where, where the Pirates

are found, yet that is only where the accufed are no-

torioufly fuch. And farther, tho' the Pannels could

be accufed here in Scotland, yet they

f Court for could beonly accufed beforethefCom-
crimir.a I Cafes, million of Jufticiary, and not before

the High Admiral, whole Jurifdidti-

on extends no further than the Seas within the Com-
pafs of her Majefty's Sovereignty.

To all which it is anfwer'd by the Purfuer. i.That

though the Competency of the Judge in Criminals

be ordinarily faid, to be found either in loco delitli

(the Place where Crime was committed) or in loco

domicilii (Place of Habitation of the Delinquents)

or in loco originis (the Place of their Birth) yet there

is a fuperior Confederation, and that is the locus de-

prehenfionis (Place where they were taken) where

the Criminal is found and deprehended, which doth

fo over-rule in this Matter, that neither the locus do-

micilii (Place of Habitation) nor the

t Jtft'fy or l°cus °riginis (Place of Birth) doth f
make good. found the Judges Competency, nifi ibi

reus deprehendatur (except the Crimi-

nal be apprehended there). And fo it is that here

the Pannels were and are deprehended, which hap-

pening in the Caufe of Piracy, a Crime againft the

Law of Nations, and which all Mankind have an

Intereft to purfue,wherever the Pirates can be found :

The Procurator- Fifcal's Intereft to purfue is thereby

manifeft, and the Pannels being here deprehended,

cannot decline the Admiral's Jurifdiction as incom-

petent. 2. As to what is alledged, that the Pannels

are not libelled to be habitual and notorious Pirates,

but on the contrary, had and do produce a Commif-
fion, which frees them of that Sufpicion.

It's anfwer'd, That Piracy being

f mentioned in t libelled, as to theParticular charged,

thelndiament. even habitual Piracy is thence pre-

fumed ; but a fingle Act of Piracy li-

belled doth both give thePurfuer a fufficientTitle and

Intereft, and likeways founds theAdmiral'sJurifdicti-

on, iii refpedt the Pannels charged for Piracy are here

found. And 3. The Lord High-Admiral is moft

proper for this Cognition and Trial, becaufe by the

Act of Parliament, 1 68 1 ,he isdeclared

f Lord Chief to be \ Juftice-General upon the Seas,

Jujtice. which albeit it be limited inwardly to-

wards the Land, yet outwardly is not

limited 5 fo that the Lord High-Admiral is there

declared to have the fole Jurifdiction in all Mari-

time and Sea-faring Caufes, Foreign and Domeftick,

whether Civil or Criminal, within this Realm, and

over all Perfons, as they are concerned in the fame,

which as to the Seas and all Maritime Crimes what-

foever, makes the HighAdmiral Juftice-General, as

faid is, without Limitation ; and therefore it is in vain

for the Pannels to pretend, that if their Caufe be cog-

nofcible here, it muft at leaft be tried before theCom-
miffion of Jufticiary, fince the Lord High-Admiral
is in this Cafe fully veiled with the Juftice-General's

Power ; and as for what may be the Cuftom of Eng-
land, it doth not concern, nor can be any Rule for us.

And the Lord High-Admiral and
* confidertd. Affefibrs having * advifed theDebates,

f declining the they repelled the Declinator f , and
jurifdiaion of found the Court competent.
the Court. Thereafter it was alledged for thefe in

II Summoned or
^ firftLibel,T hat they were conveen-

Irought to the ed
II

>

as having been of Captain Green's

Crew, and his Complices in the CrimesBar.
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libelled •, fo that he being theirCommander and Cap-
tain, they could not be put to anfwer, unlefs thi

Captain himfelf was infilled againft ; feeing firft, it

was obvious, that he being their Commander and
Captain, ought firft to be anfwerable. And fecond,
That they being under his Command, could not be
charged for any thing alledged done by them as his

Crew, unlefs he were firft tried, feeing that he might
have Defences both for himfelf and them,which pro-
bably they could not make for themfelves.

To which it was anfwered by the Purfuer, That
the Captain and his Crew were not

j' conveened for any thing alledged + brought be-

acted by him as their Captain, and by forethe Court.

them as his Crew, but were all con-

veened as Complices and focii (i. e. Fellow-Crimi-

nals) and Partakers of the forefaid wicked Crimes
of Piracy, Robbery and Murder -, which Crimes
as they could be warranted by no Com million or

Character the Captain did or could pretend, fo

could they be as little warranted by their Condition

of being fubject to him as his Crew ; for here the

Saying holds, That they were all hie focii & [acinus

quos inquinat cequat, (i. e. they were Fellows in this

Cafe, and being defiled with the faid Crime, were in

that Refpeil equal). As alfo the other

Maxim, That f Wrong has no War- f Injuftice.

rant ; and therefore, feeing that nei-

ther the Captain's Character, nor their Condition a9

his Crew, could be pretended as a Defence either to

him or them ; and that the Libel of the forefaid

Crimes did charge them all, as being Socii, and to-

gether involved therein ; and that without Queftion,

in the Cafe of fuch an Accufation for fuch horrid

Crimes,every one muft anfwer for him-

felf •, theAlledgeance could not be \ re- t regarded.

fpecTed. Befides that it was evident,

that if Captain Green, and thefe in the fecond Li*

bel, were all conferring and pardon'd •, yet the firft:

Libel againft thefe of his Crew therein contained,

would ftill lawfully proceed ; and Captain Green

himfelf, and thofe joined with him in his Libel,

might be made ufe of as Witneffes againft thefe

contained in the firft Libel. By all which it was evi-

dent, that the Trial ought to proceed againft thefe

in the firft Libel, without refpect to the forefaid

dilatory Defence. This being the dilatory Defence

objected againft the firft Libel, and

anfwered above ; and the f perempto- f pofitive.

ry Defences againft both Libels being

common and coincident, for the more clear Me-
thod ; the dilatory Defence proponed alfo for thefe

contained in the fecond Libel, with the Anfwers

thereto, are hereunto fubjoined.

The Dilatory then propofed for Captain Green,

and others (in the fecond Libel) was, The fore-

faid John Reynolds was conveened

and f impannelled with him ; where- f indistcd.

as it was acknowledged by the Pur-

fuer, that Reynolds was alhore the Time of the

Piracy, and other Crimes libelled to have been

committed by Captain Green, and the reft of his

Complices ; whereby Reynolds appeared, even by

the Purfuer's Acknowledgment, to be innocent.

Like as Captain Green and the other

Pannels, had raifed an f Exculpation, t « form of

and therein had cited Reynolds for a

Witnefs : So that according to the perfon .

Method practifed in Criminals, Cap-

tain Green and the other Pannels had good Ground

to demand,' that Reynolds might be firft tried,

and fo purged from being Socius Criminis (a

E e e e 2 Fellovu

Laiv for 'vin-

dicating any
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f Condition. Fellow-Criminal) and put in i" Cafe to

be a Witnefs, for the Captain and the

other Pannels, to prove their Grounds of Exculpa-

tion. For there could be nothing more reafonable,

as it was alfo ordinary, than that when a Purfuer did

raife a Libel againft feveral Perfons (whereof feme

were innocent, and might be WitnefTes for the other

Criminals and Pannels) thefe other Pannels mighc

juftly crave, that fuch as they alledged to be inno-

cent, might be firft tried and purged, and fo made
capable to be WitnefTes ; fince otherways any mali-

cious Purfuer might include both the Defenders and

all their WitnefTes in one Libel : And thus by mak-
ing the WitnefTes Socii Crimims (Fellow- Criminals)

in the Libel, prejudge the Defenders of all their

Evidences and Defences.

To which it was anfwer'd for the Purfuer, That
he acknowledged, that when fuch a Courfe was

taken, to include both Actors and WitnefTes in one

Libel, with a Defign to make the WitnefTes (which

the Actors were to ufe Socii Crimims, Fellow- Crimi-

nals) and fo to deprive the Actors of their Defence,

and theProbation thereof; thefeA&ors

f name. might, and were allowed to -f conde-

fcend upon thofe whom they intended

to ufe as WitnefTes, and at the fame Time to pro-

pofe a Ground of Exculpation for them ; and fo

crave that they might be firft tried upon the fore-

faid Ground, to the effect that if thereupon acquit,

they might be in Cafe to be WitnefTes. But this

could never be pretended to by any of the Pannels

:

For an antecedent Trial of fuch of their Socii as they

alledged were innocent, and to be their WitnefTes

unlefs at the fame Time the Pannels did condefcend

upon the Ground of their Innocence, or upon the

Ground of their Exculpation, whereupon they de-

fired them to be firft tried : For otherways there

could be nothing more groundlefs, and (in effect)

manifeftly tending to elude all Criminal Proceeding

againft Complices of the fame Crime, than to allow

any of them at Random to crave others to be firft

tried ; and fo the Trial to proceed of one Tingle

Perfon after another, until all fhould

f acquitted. be -f affoilzied. Whereas the true and

plain Method was, and is, That the

Purfuer infifts againft fuch as he

(f
Special pleafes, either fingly or jointly ; and

Caufe. unlefs fome
||
Speciality be alledged,

why the Trial of one fhould proceed

before the Trial of another, it never was, nor

could be left to the Arbitriment of the Pannels.

And thus it was practifed in all the Inftances al-

ledged by the Pannels, of trying fuch as were irn-

pannelled for Socii Crimims (Fellow-Criminals) to

be firft purged, in order to beWitneffes, viz. That
the fame was never allowed, unlefs fome Ground of

Exculpation was pofitively alledged for clearing of
their Innocence. And therefore, unlefs Captain

Green, and the other Pannels, will pofitively offer

to prove, that Reynolds (whom they would have firft

tried) was alibi (elfewhere) and not prefent in the

Action ; their arbitrary Demand of having him
tried in the firft Place, without any Reafon af-

figned, cannot be regarded. Which Debate being

heard, the Lord High-Admiral and

+ delay"d. AfTefTors f fuperfeded to give An-
fwer, until the Defenders fhould give

in their other Defences, and all fhould be informed

upon together.

Thefe being the Preliminary Defences, feparate-

ly proponed by the Perfons conveened in the firft

and fecond Libels -, the following Defences were
proponed in common, by the Defenders in both
Libels.

And 1. That the Libel was informal and infuffi-

Gient, as being too general and indefi-

nit. And 2. That it did not f conde- f name.

fcend upon Day and Place. And 3.

That the Qualifications whereupon the

Relevancy appeared to be founded,

were wholly
||
irrelevant. And 4.That II inefficient,

the additional Conclufion was ground- Z."°lt
he

lefs and unwarrantable.
fiftaind.

And as to the firft of thefe Defences, it was al-

ledged, That the Libel was informal and infuffici-

ent, as being too general and indefinit ; not conde-

fcending upon the Name and Defigna-

tion of the Ship f wrongoufly attack- t wrongfully,

ed, nor upon the Perfons and Defigna-

tions of thefe alledged to be murder-

ed, nor upon the Quantity and Quality of the

Goods alledged to be robbed and fpoiled : All

which ought to be done, feeing that Criminal Li-

bels ought to be certain, and not general and in-

definit ; whereby alfo the Defenders might be

prejudged of Defences, that might arife to them

upon a particular Condefcendance. As for Exam,
pie j if the Name and Defignation of the Ship were

condefcended on, they might prove the fame Ship

to be yet exifting r And fo of the Perfons alledg-

ed murdered, they might prove them to be yet

alive : As alfo, that the Goods alledged robb'd,

were yet extant, and lawfully difpofed on by their

Owner.

To which it was anfwered by the Purfuer, That

he opponed his Libel, which was libelled as definit-

ly as the Thing would allow : For it being libelled,

that the Pannels did, without any lawful. Caufe

or Warrand, attacque a Ship failed by her own

Crew, and having her own Cargo aboard, and

that they over-mafter'd the faid Ship in hoftile

Manner, and murder'd the Men, and robb'd their

Goods. Thefe were certainly Crimes manifeft in

themfelves ; and if the Pannels had acted them in

fuch Manner, as to deftroy the Ship and the Men,
and embezled the Cargo, fo as no farder Knowledge

could be had thereof, it was only an Aggravation

of their Villany and Wickednefs, but could never

hinder the Accufatron to proceed ; feeing that what-

ever the Ship, or Men, or Goods were, it was

certainly Piracy, Robbery and Mur-
der, to attacque a Ship f hoftilely, + in boftile

and to deftroy the Men, and rob the Manner.

Goods. And further, A Condefcen-

dance was not at all in this Cafe neceflary, feeing

that any fuch Condefcendance could be no Ground

of Exculpation. For whether the Ship was of fuch

a Name and Defignation, or of another ; or what-

ever the Men and the Goods were, yet the Crime

was ftill the fame ; viz. To attack and invade a

free Ship, without any Caufe or Warrant, and to

kill her Men, and rob her Goods.

And furder ; It's very well known in our Crimi-

nal Practice, that Robberies and Depredations are

fuftained, albeit neither the Quality of the Goods

nor their Owners be condefcended on : And, in

effect, the Pannels their Defence of Indefinitnefs

upon the Ground forefaid is fuch, that if even in

the Road of Leah, before Hundreds of Spectators

from both Coafts, one Ship fhould attack another,

and hoftilely invading her, fhould deftroy her Men,
feize.
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feize her Goods, and fink the Veflel, without fuf-

fering either Veflcl, Men, or Goods to be known ;

there could be no criminal Libel upon it ; becaufe

forfooth, tho' Hundreds fee the whole Action, yet

it could not be more definitly libelled -, fave that

the Commander and Crew of the one Ship attack'd

the other hoftilcly, and deftroyed her Men, and feiz-

ed her Goods, and funk her without further Conde-
fcendance •, which were moft abfurd. And there-

fore, the Libel, as it's libelled, both as to Ship, Men,
and Goods, attack'd, murder'd, and robb'd,without

anyjuft Caufe or Provocation, is both Efficiently

definit and moft relevant.

And whereas the Defenders alledged, this Inde-

finit libelled fhould the rather be rejected, becaufe

that the Pannels were clothed with Commifiion \

which tho' they did not plead to exculpat the par-

ticular Charge brought againlt them, yet was al-

ways a Ground of Prefumption that they acted law-

fully ; unlefs the contrair were made appear, by a

particular Condefcendance.

It was anfwered, That nothing did charge the

Pannels more home than the pleading of this

Commifiion ; in fo far as fiift, They neither could,

nor durft plead it, to exculpat the Piracy, Murder,

and Robbery charged. 2. It did not fo much as

make any Prefumption for the Pannels ; becaufe the

very Tenor of the Commifiion obliged them to

keep a particular Journal of whatfoever Veflel they

fhould attack hoftilely •, and theirjournals were pro-

duced by themfelves, and no fuch Thing appeared

in their Journals. And therefore it was manifeft,

that their Pretence of a Commifiion, is only the

more wickedly to cover their Villany ; fince they

can alledge nothing acted fuitably to their Com-
mifiion, but that their own Journals

f Refutes. f redargues them.

The fecond Defence alledged by

the Pannels in both Libels, was, That the Libel

was ftill defective and imperfect, wanting Day and

Place •, in fo far as the Place was generally defign-

ed the Coaft of Malabar, which is of a long and

vaft Tract ; and the Day was one or other of the

Days of February, March, April, May, which is

indefinit, and as good as no Day. And Day and

Place were not only requir'd to be con-

f A Book fo defcended on by our old Law f Quoit,
tailed.

attach, but the Condefcendance is al-

fo neceflary for the Defender's Excul-

pation •, feeing that if Day and Place were conde-

scended on, he might then prove himfelf alibi (elfe-

where) and fo elude the Libel, which now he can-

not do.

To which it was anfwered, That the Condefcen-

dance in the Libel, as to Day and Place, is fuffi-

cient •, becaufe the Facts objected are thereby de-

clared.

2. Day and Place are never efiential to a Libel,

except where either the Nature of the Crime, or its

particular Specification requires it -, for then in-

deed it muft be diftinctly and pofitively libelled.

As if a Man either charge another, or aggravate his

Crime, by its being a Breach of the LORD's Day •,

then the LpRD's Day muft be condefcended on.

Or if a Man libel another for beating, or drawing

his Sword within the King's Palace ; where the

Place is alio efiential. But as to other Crimes,

which of their own Nature are Crimes at all Times ;

for what can the mention of Day or Place fignify in

fuch Crimes, as at all Times, and in every Place,

are Crimes without Exception. And fuch are the

Crimes libelled. But,
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3. If it be raid, that the condescending on Day

and Place, is neceflary to afford the Defender his
juft Exculpation of alibi {being elfewhere) : It's

anfwer'd, That in that Cafe, the Defender may
put the Purfuer to condefcend on Day and Place,
for proving his Exception of alibi (being elf-
where) as faid is. But then, in common Senle
and Law, it muft be upon this Condition ; That
the Defender acknowledge the Crime charged to
have been committed ; and only endeavours to ex-
culpat himfelf by offering to prove alibi (bein*

elfewhere) and that more pregnantly than the Pur-
fuer offers to prove his Indictment. For what
Senfe or Reafon is there, that the Purfuer fhould
be put to condefcend pofitively on Day and Place,
in Crimes that are Crimes at all Times, and every
where •, unlefs it be for this very Reafon, that the

Defender acknowledging the Crime, offers to purge
himfelf by the Exception of alibi (being elfewhere) ?

And therefore, fince Day and Place are libelled in

fuch a juft Latitude, as may declare the Facts and
Crimes charged ; and that the Defender, on the

other hand, doth not acknowledge the Fadts and
Crimes themfelves, and offer to clear themfelves by
the Exception of alibi (being elfewhere) there needs
no further Condefcendance. And this is the con-
itant Opinion of Lawyers, and the perpetual Cuf-
tom of our Practique.

The third Defence proponed for the Pannels, was,
as to the Qualifications of the Libel, That they were
no ways relevant, nor could be regarded to infer the

Conclufion of the Libel, in as much as, 1. There
was here no corpus delicti, vifible Effect or Subject

of the Crime, offered to be proven, which is al-

ways neceflary, and principally where the Crime
is offered to be proven per prefumptiones l£ indi-

cia, by Preemptions and Tokens : For there cum
conflat de corpore delicli, when the Subject of the

Crime is vifible, this f uftains the Prefumptions, and
gives the indicia, Tokens or Signs, theirjuft Weight,
To which it was anfwered, That the Pannels Pro*

curators appear to be in a miftake, either as to what
is the corpus delicli, the Subject of the Crime, or as

to what is meaned by it : And for clearing of this

Point, it is to be confidered, the Crimes are of two
Natures, fome cum effeclu permanente, with perma-
nent Effects, as the killing of a Man, or the burning

of a Houfe •, in which Cafes, the dead Body, and

theRubbifti, are permanent Effects: But other Crimes

have no fuch permanent Effects, as treafonable Plot-

tings, Falfhoods, Blafphemies, and the like, where

indeed there is no fuch corpus delicli, Subject cf the

Crime, as in the former Crimes ; but here all the

Crime confifts in faclo & animo, in the Fact and

Way of doing it ; and the Fact, tho' tranfient, yet

if dolofe, unjuftly done, makes the Crime. And
therefore, according to this Diftinction, the corpus

delicli, Subject of the Crime, is never requifite to be

proven, but in the forefaid Crimes that leave perma-

nent Effects-, and neither then alfo, unlefs the Crimes

be libelled with thefe Effects : For if it fhould be li-

belled, for Example, that a Murderer not only kil-

led, but burned the Body to Afnes, or drowned it in

the Sea, there would be no farther need to prove this

corpus delicli, Subject of the Crime, but only to

prove the Fact of killing, and killing dolofe, unjuft-

ly, in which indeed the Efience of the Crime confifts".

And thus in Confeflions, as well as in Libels ; if a

Man confefs a Murder, and yet the Body murdered

no where appears ; then the Confeflion is not rafhly

to be laid hold upon, becaufe it may proceed from

Defign, or Melancholy : But yet even in this Cafe,

that
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that the Confeffion fhould bear not only the Murder,
but. the deftroying of the Body murdered, by Fire or

Water,as laid is,then all the Enquiry would be, whe-

ther the Fact of Murder be proven or not? Which
Things, if applied to our prefent Cafe, where it is

exprefly libelled, hot only that the Pannels invaded

the Ship by Piracy, but that they threw the Men mur-

der'd over-board into the Sea, and alfo fold the Ship

;

all the Enquiry that remains is, whether this Fad
was fo done or not ? And the Libel is moft relevant,

tho' neither Ship or Men appear. And yet farther,

if the Pannels Procurators will ftill be

f dull or un- fo f graffier as to require a corpus de-
reafonabL. /^. Subject of the Crime, when it's

exprefly libelled, that the Effect of

the Delict was deftroyed and put out of the Way,
they may fatisfy themfelves, that the Goods robbed

are ftill extant, and were found on board of Captain

Green's Ship: And therefore 'us plain, that in this

Cafe,and to fuftain the//zdzVw,Tokens and Qualifica-

tions libelled on, there needs no farder either Conde-
fcendance or Proof of the corpus delicti, Subject of

the Crime, which was induftrioufly deftroyed.

But, fecondly, It was objected, That all the Qua-
lifications are infufficient and remote, and at belt but

probable: Whereas the known Rule is, that Crimes
muft be proven either perTefies, by WitnefTes above
Exception, or per documenta clariffma, very clear

Proofs, or per indicia indubitata, undoubted Tokens:

None of which hold in this Cafe ; for as for the In-

dicia, Tokens, there is not one of them, but take the

fame fingly,as the hearing of Shooting on the Shore,

the feeing the Ship Worcefter, having another lying

at her Stern, the Boats coming afhore for Water, and

the Crew faying, they had been a Bujking, & fie de

ceteris, and fo of the reft; but take them fingly, and

they may all have a good and innocent Conftruction:

Nor can it be faid, that jointly they become ftronger,

and fortify one another, as fingle Arrows eafily bro-

ken when apart, yet cannot be broken in a Sheaf,

becaufe that all the Qualifications and Indicia, To-
kens in the Libel, with the forefaid Conftructions,

maybeputuponthem,theConftructionswill ftill take

off the Face-, befides that, it's well known, that there

are fome Indicia only probabilia, fome Tokens only

probable,and that the Lavfr requires Indicia indubitata,

undoubted Signs ; it being ftill the fafer Side to

fpare doubtful Innocents, than to condemn only pre-

fumed and probable Guilt. To all which is to be

added, That's the common Opinion of Doctors,

that Prefumptions can fcarce ever conclude adpcenam

ordinariam, to ordinary Punifhment, but at the moft

only adpcenam arbitrariam, to Punifhment at Plea-

fure of the Judge : And Mackenzie in

•f-
A Book fo his f Criminals, fays, " Prefumptions

called. " are onjy founded on may he's,which
" may not be; and to allow Crimes

" to be proven by Prefumptions, would leave

*' Judges to be Arbitrary." So that the common
Opinion runs againft Prefumptions. But,

To all this it's anfwer'd, That yet it is clear Law,
that Crimes may be proven per indicia indubitata, by

undoubted Tokens, which in Law are no more than

violent Prefumptions, quce fidem extorquent, that

force a Belief : But the Truth is, That in this Cafe

"the Purfuer hath not only indicia indubitata, undoubt-

ed Tokens, but likewife pofitive Witneffes, and alfo

Documents in Writing; which all being conjoined,

do make a fatisfying Evidence, and fix a clear Con-

viction ; which is the utmoft Defign of Probation.

But fecondly, it's moft certain, both

f Prague. in Law and f Pratique, that many

Crimes are only difcover'd and proven per prejum-
tiones i£ indicia, by Prefumptions and tokens;
and that the Doctors in feveral Crimes, especially

thefe more atrocious, as Treafon, Piracy, Forgery,
and the like, where Wickednefs endeavours moft in-

duftrioufly to hide itfelf, do allow and approve Pro-
bation per Indicia, by Tokens, as moft neceffary for

the punifhing of thefe Crimes. It were needlefs to

multiply the Citations both from the Law and Do-
ctors, that might be adduced in this Cafe, as /. 3.

§ 2. D. deTeftib. where the Refcript bears, Quce ar-
gumenta ad quern modum probanda, cuique reifujficiant

nullo certo modofatis definire potejl : " The Arguments
" to be ufed, and the Manner of proving every
" thing fufficiently, can't certainly be defined, and
foforth : and fo concludes, Non utiq\ ad unam pro-

bationis fpeciem cognitionem ftatim alligari debere, Jed
exfententia animi tui, te cejlimare opporlere, quid aut

credas aut parum probatum tibi opinaris. Item. /. 22.
cod.'ad legam Corneliam de falfis, ubifalfi examen incU
derit tunc acerrimafiat indago,argumentis teflibus fcrip-

turarum collations, aliifque veftigiis veritatis, &c.
" You are not to be tied in taking Cognizance of
" a Matter to one Method of Probation, but you
" muft act according to your own Judgment, and
" confider what you are to believe, and what you
" think not fully proved. Item, &c. when the Fal-
" fhood of a thing is to be enquired into, then a
" moft ftrict Search is to be made, by Arguments,
" Witneffes, comparing of Hands, and other Signs
" of Truth, &V." By which Law it's plain, that

Indicia & Prefumptiones, Tokens and Prefumptions,

have place, and may make full Faith ; and how can

it be otherwife, fince firft, it is certainly the Intereft

of Mankind that Crimes be punifh'd. 2. It's no lefs

certain, that Crimes endeavour to cover themfelves.

3. That Proof or Probation is only to make an Evi-

dence for Difcovery. 4. That the End and Standard

of this Difcovery, and of all Probation, is the fatif.

fying Conviction of the Judge that has Power to

punifh. Now if molt Crimes be commuted withofl^

Witneffes, and yet do otherways appear certainly to

be committed; and if this Certainty arife from Pre-

fumptions, and be withal fatisfying, it is juft the fame
as if the Crime was proven by many Witneffes. And
thus Matheus de Criminibus, Tit. de Probationib. cap.

6. per Mum, and Gail. lib. 2. Obf. 149. Numb. 9.

where he reafons moft juftly upon Probation by Pre-

fumptions, where there is a Difficulty by Reafon of

the Want of Witneffes ; and ftill brings the Matter

to this true Period, That whatever way Faith be

fully made to the Judge, either per Teftes, or per

Indicia, orper Prefumptiones,t\t\\tr byWitneffes, To-
kens, or Prefumptions, the End of Probation is

attained, and fo the Evidence fufficient.

The Procurators for the Pannels alledged, That
this were to make Judges too arbitrary ; but tho'

it hath indeed been the Care of all Lawyers to pre-

vent Arbitrarinefs, yet it's moft certain, that where

Evidence doth only rife as Providence offers, and

Circumftances concur, the Arbitriment of the Judge
muft take Place, and the Safety of Mankind doth

precifely lie here in the Integrity and Difcretion of

the Judge, helped indeed by fome Rules of Law,
but no ways bounded or fix'd to precife Rules,

which the Matter will not bear. And therefore we
fee, that even in the moft certain Manner of Proba-

tion, viz. by Witneffes, and the higheft Law of it,

that in the Mouth of two or three Witneffes foall every

Thing be ejlablifhed . There is ftill an Arbitriment

infinuate as to the Difcretion of the Judge, or

otherways the Law would not have laid, two or

three
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-three, but would have fixed the Number precifely •,

whence it is moft certain, that in all Probation there

is an Arbitriment of Discretion, and that tho' this

Arbitriment may be bounded by fome Rules, yet

the ultimate and true Standard of all Probation, is

the fatisfying Conviction of the Judge, according

to his bed: difcerning.

Thefe things then premifed, <wz. That aProof may
be fufficient, per Indicia & prefumptiones, by Tokens
and Prefumptions, the Application to the prefent

Cafe is plain •, for where the Procurators for the Pan-

nels would take off the Qualifications, as feparatdy

inconcludent, and at beft probable, it is clearly capti-

ous; it being certain that many Indicia, Tokens, con-

joined and connected, as in this Cafe, may make a

fufficient Evidence, and that here qua nan profuntfin-
gulamultajuvanty i. e. " Thofe Things which taken
" fingly, are of no Effect, yet many of 'em toge-
" ther are." And thus, if firft the Probation that

fhall be offered, of the hoffile invading the other

Ship, by the Pannels be laid down and thereto added
the Surgeon's Declaration of other Circumftances,

with all the other Qualifications in the Libel, they

will certainly force a Faith and full Perfuafion upon
all rational Men, tho' feparately they cannot have

that Weight ; oneWitnefs proves not, yet two prove,

and in fome Cafes two are fcarce fufficient, but three

are beyond Exception. If then even in Witneffes

there be a mutual and fortifying Concurrence, the

fame muft alfo be admitted in Prefumptions & In-

dicia. So that upon the whole, the Purfuer craves

no more, than that every Man that hears this Libel,

and (hall hear its Proof, lay himfelf fairly open,

without any Prejudice to the Light arifing naturally

from the Matter itfelf, and its Circumftances, and
the Proofs and Confirmations thereof, as they are

fet down in the Libel ; and if he do not wilfully refill,

he will certainly be fatisfied to a full Conviction.

There are indeed hidden Crimes, and
* Difficult. fuch as are laid to be of * difficil Pro-

bation, and the moft atrocious, as Trea-
fon, Affafiinations, Piracy, Forgery, are ordinarily

moft hid ; and Doftors fay with Reafon, that their

Prefumptions ought to be examined, acerrima inda-

gine, with the Striftefs Scrutiny ; but all this fhould

be far from impreffirig any with the Prejudice, as if a

fatisfying Evidence may not be found in thefe Cafes.

And therefore fince all pleaded by the Purfuer, is,

that firft his complex Probation per Tejles & Indi-

cia, by Witneffes and Tokens, may be fairly receiv-

ed. 2. That concurring and coming together, they

may be allowed their juft Weight. And 3.That if that

juft Weight,and the Evidence that attends it, be fatif-

fying, it may be held as concludent. It's clear as the

Sun-Light, that no Stretch is intended, but Juftice

fairly profecuted: And tho' in this Cafe of fuch an

extraordinary Crime, and where fo much Evidence

appears, the Purfuer might even, according to the

Claim of Right, prefs the Supplement of Torture,

yet he contents himfelf to infinuate, that tho' this

may be both juft and neceflary, yet he is hopeful,

the Force of his Evidence may otherways prevail.

The fourth Particular is the additional Conclufion;

but as to that Conclufion, it k fo natural in itfelf,

and fo well fortified by the Authority of Doctors,

and fo certain, not only in the Cafe of Counterband,

but even of other forbidden Good, that nothing

needs be added •, for fince every Pirate is prefumed

to have the Ship and all in it at his Command, as

his own : and fince the Ship is certainly the Inftru-

ment, as well as the Goods are prefumed to be the

Effect of Piracy, it follows naturally, that the Con-

58.
fiifcation of both Ship and Goods fhould be a Part
of the Pains concluded.

In refpetl whereof, &c.

Here follows the Laws, and fome other Quo-
tations ufed in the Debate, where they arc
alfo Englijh'd in their proper Places.

L. 2. §. 2. Ejufdem quoq; Principis extat re/crip"

turn ad Valerium verum de excutienda fide teftium, in

hac verba : g)ya argumenta ad quern modum pro-
banda cuiquereifujficiant, nullo certo modo fatis defi-

niripoteft, ficutnonfemper, ita [ape fine publicis mo-
numentis cujufique rei Veritas deprebenditur, alias nu-
merus teftium alias dignitas & auEloritas, alias veluti

confentiens fama confirmat rei de qua quaritur fidem,
hoc ergo folum tibi rejeriberi pofifium fummatim, non
ntique ad unam probationis fpeciem cognitionem ftatim
alligari debere, Jed ex fententia anitni tui, te aftimare
oportere, quid aut credas aut parum probatum tibi opi-

naris.—— « The true Refcript of that Prince to
" Valerius, about enquiring into the Credibility of
" Witneffes, is alfo extant as follows. WhatAr-
" guments are fufficient to prove any thing, cannot
" certainly be determined ; for tho' not always, yet
" it many times happens, that the Truth of a Matter
" is found out without publick Monuments. Some-
" times the Number, fometimes the Dignity and
" Authority of the Witneffes, and at other times
" common Fame confirms the Truth of the thing
" in Queftion. I can only therefore enjoin you, in

" fhort, that in your Enquiry, or Examination into

" a Matter, you are not to be tied to any one Sort
" of Proof; but you muft judge according to your
" own Confcience, what you think to be proved,
" or not proved to you."

L. 22. C. ad Legem Cornelium de falfis. Ubi

fialfi examen incident, tunc acerrima fiat indago argU'

mentis, teftibus, ficripturarum collatione, aliifque ve>

ftigiis veritatis : Nee accufatori tantum queftio incum-

bat, nee probationis ei tota necefiitas indicatur ; fed
inter utramque perfonam fit Judex medius : Nee ullit

interlocutione divulget qua fentiat ; fed tanquam ad

imitationem relalionis, qua folum audiendi mandat of-

ficium, prabeat notionem : Poftrema fententia, quidfi*

bi liqueat proditurus

:

——" When you are to en-

" quire into the Falfhood of Evidence, you muft
" make the ftricteft Inquifition that's poffible, by
" Arguments,Witneffes, comparing of Hands, and
" other Signs of Truth. Neither muft the Accu-
" fer only be queftion'd, or the whole Charge of
" the Proof be laid upon him: But the Judge muft
*' aft an indifferent Part betwixt the Plaintiff and
" Defendant •, and by no means divulge his Opini-
" on, but give both Parties the Hearing, and at iaft

" pronounce according to his own Judgment."

Mathaus de Criminibus, Lib. 48. Dig. Tit. 15,

de Probationibus, Pag. 675. Itaque fit cmn uno

illo Tefte nulla concurrant argumenta, nequaquam

audiendus erit : fed cmn Paulo dicendum in Lege

duo 30 d. de Teftam. tut. non Jus deficit, fed Pro-

batio. At fi argumenta alia concurraut, audiendus:

Non enim neceffe eft unuin Crimen, uno ts
3

eo Pro~

bationis, genere oftendi, veluti teftibus tantum vet

tabulis, vel argumentis. Pojfunt £5? diverfa genera,

ita conjungi, ut qua fingula non nocerent, ea uni-

verfa tanquam grando reum opprmant. L. 3. Seft.

3. ejufdem d. de Teftib. Hoc eft, quod aliis ver-

bis dicitur plures Probaliones imperfeElus pofife con-

jungi,——" Therefore if with that one Witnefs

there
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" there be no concurring Arguments, he is not at

" all to be regarded : But we muft fay with Pau-
" lus, in Lege duo 30 d. deTeftam. tut. The Law
" is not defective, but the Proof. But if other

" Arguments concur, he is to be regarded : For it

" is not neceflary that one Crime be made evident

*< by one manner of Proof only ; as by WitnefTes,

" by Writing, or by Arguments only : For fevte-

" ral Sorts of Proof may be fo conjoined, that thofe

" which taken alone, would not affect the Crimi-

" nal, yet being put all together, come upon him,
" and overwhelm him like a Storm of Hail." L. 3.

Se<t. 3. of the fame D. concerning IVitneffes. ;
" That

" is, as it is expreffed in other Words, feveral im-
" perfect Proofs may be join'd together."

Gail Obf. 66. Num. 12. P. 416. Et regulari-

ter T'eftes fingulares plenam Fidem faciunt, quando

^liquid ingenere probandum eft: puta Titium ejfe in-

famem aut furiofum, quo licet fingulares fint refpeclu

attuum, tamenfii ratione finis conveniant, integre pro-

yani,
" And regularly fingle WitnefTes make

" full Proof, when any thing is to be proven in

" general; for inftance, that Titius is an infamous

" Perfon, or a Madman : For tho' the WitnefTes be

" fingle in refpecl of the Acts, yet if they agree in

" the End, the Proof is full.

It may be eafily granted, that regulariter Indicia

debent ejfe indubiiata, ad condemnandum reum

:

" That regularly Preemptions ought to be uncon-

«' trovertible, when a Criminal is to be condemn'd
" upon them." But at that fame time it muft al-

ways be owned, that there are Crimes excepted

from the Rule, by the general Opinion of the

Doctors ; fuch as Crimen Lafce Majeftatis, & Cri-

men Afiafiinii, Treafon and AfTaffination •, of which

laft Sort, the Crime of Piracy is the moft atroci-

ous. And therefore Giurba, in Concil. 22. Num. 5.

faith, Sed Affaffinii qualitas homicidio adjeila, no-

vam conftituit Delicli Speciem :—• The Quali

ty of Affignation added to Murder, forms a new

Sort of Crime. Num. 17. In Ajfaffinio omnia pro-

cedant qucs in Criminibus exceptis : In AfTaffina-

tion, all things are to proceed as in excepted Crimes.

And Num. 18. Affaffmii Crimen, ob illius Atrocita*

tern aquiparatur Crimini Lcefiz Majeftatis

:

The
Crime of AfTaffination, becaufe of its Atrocioufnefs

and Enormity, is made equal to Treafon. And then

Num. 22.. he concludes, That in Probatione Ajjaf-

finii, probabilia fujficiunt Argumenta

:

In the

Proof of AfTaffination, probable Arguments are

fufficient. And Mafcard, de Probaiionibus, Concluf.

1228. Num. 77. In Crimine Affaffinii probabilibus

Argumentis probari poteft': AfTaffination may be

proved by probable Arguments. And Num. 78,

79, 80, and 83. he names the other atrocious

Crimes, where the like Probation is fufficient; and

in that fame ConcJufion, Num. 51. Qud ex mul-

tis Indiciis funul juntlis, refultat plena Probatio e-

tiam ad. quern criminaliter condemnandum:

Many Prefumptions joined together, make full

Proof to condemn' any Man in a Criminal Cafe.

And §)uejl. 8. Num. 8. Probatio per Evidentiam

omnibus eft potentior, cs* inter o?nnes ejus generis

major ejl ilia, quiz fit per Teftes de vifu : Proof

by Evidence is the ftrongeft of all Proof, and efpe-

cially by Eye- WitnefTes. And Concluf. 831. Num. 4.

Probatio per Conjecluras & Indicia, in his quce dijfi-

ci'ia funt probata, &? clandeftine committuntur , ha-

hentur pro evidenti & clara Probatione .-——Proba-

tion by Conjectures and Preemptions, in Things
hard to be proven, and clandeftinly committed,
are held to be good and evident Proof.

Carpzovius, Queft. 223. Num. 57. Secus tamen
Resfe habet, fi plura Indicia concurrant Cf? conjunftim
reum aggravent, quorum unumquodque per teftem
Singularem probetur ; nam una Prefumptio aliamjuvat,
plurimaque Indicia conjuncla fidem faciunt :- But
the Matter is otherwife, if many Prefumptions con-
cur,and load the Defendant ; of which anyone may
be proved by a fingleWitnefs : For one Preemption
ftrengthens another ; and many of them joined to-
gether, make Proof.

And in the Trial of John Swintown for mur-
dering of his Wife, there was no direct Proof by
WitnefTes ; but the Eibel being qualified, the Proof
was by a young Girl of 14 or 15 Years, who left

John Swintown and his Wife alone in the Houfe,
and went to the Smith's Shop to enquire for Let-
ters ; but returning, found the Door (hut, and
therefore went away for a little Space ; and then
coming back and knocking, her Mafter opened,
and (he perceived fome Red, like Blood, upon bis

Shoes. And when (lie came in, (he

foundherMiftrefsdeadinthetSpence
; f Buttery,

which was all (he could fay. And
then another Man declared, that he
faw John Swintown go from his

Houfe to a % Stank, and there wafh % Dink.
his Shoes. Which Indicia, Prefump-
tions, being joined with the Proofs of their ill A-
greement, and frequent Quarrel lings

before, did determine the f Affize. + Jury.

And tho' it was ftrictly objected, that

in the Mouth of two or three Witnejfes, every thing

Jhould be eftablifhed ; and that in the aforefaid Cafe
there was no direct Witnefs at all, far lefs two or
three ; and that even the aforefaid Circumftances
were only proven by fingle WitnefTes ; yet the Af-
fize found that Evidence in the Pre-
fumptions and f Indicia laid together, f Tokens.

that they brought in their Verdict
proven; and Swintown thereafter confefTed, and was
executed.

And in effect, unlefs that Indicia and Prefumpti-
ons be fuftained, and even fingle WitnefTes for pro-
ving thefe feveral Prefumptions and Indicia ; which
is called a Cumulative Probation, when all the Wit-
nefTes and Teflimonies concur in idem Crimen, &?
ad eundem Pinem, in the fame Crime, and to the
fame End, Crimes, and thefe the moft atrocious,

would efcape unpunifhed.

And therefore, upon the whole, it is moft certain,

when Prefumptions, Qualifications, and Indicia

concur, and make a full perfuafive Evidence ; the

Probation fhould be held for as fully fufficient,

as the moft direct WitnefTes ; fince all that the

WitnefTes can do, is only to make full Faith in

the Matter, which may be otherwife fupplied, as

faid is.

As to the additional Conclufion,

it may be + noticed, that Molloy, de % obferwd.

Jure Maritimo, Lib. 1. Cap. 3. Seel.

19. Pag. 60. faith, That when a Merchant procures

Letters of Mart or Reprize, and then delivers the

Commiffion to Perfons to endeavour a Satisfaction ;

if fuch Perfons commit Piracy, the Veflel is forfeit-

ed without Controverfy.

IN-
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INFORMATION^ Captain

Thomas Green, Commander of the

Worcefter, Captain John Madder,

his ChiefMate, and others 3 againjt

Mr. Alexander Higgins, Advocate,

Procurator- Fifeal oftheHigh Court

of Admiralty.

THE faid Captain Thomas Green, Captain

John Madder, and others belonging to the

Ship called the Worcefter, being purfued at the In-

ftance of the faid Mr. Higgins, Procurator- Fifcal,

before the High Court of Admiralty, and the Lords

Affeffors appointed by the Privy Council ; for the

Crimes of Piracy, Robbery and Murder, conform

to two Criminal Indictments, raifed at the In-

ftance of the Fifcal. The Cafe being fully plead

ed before the Honourable Judges of Admiralty, and

the Lords AfiefTors; both the Accufer and Ac-
cufed were ordained feverally to inform, as Ufe is

in fuch Cafes.

The Criminal Indictments being

^are thefame, holden as repeated, which f coincide

both as to the Conclufion, and Media

concludendi, way of concluding •, and denied it is

needlefs to repeat fome preliminary Defences that

were proponed, feeing it feemed juft to the Ho-
nourable Court to repel the fame : And therefore

the Pannels proceed to their Defences, whereupon

they were ordained to inform. Thefe
\fir putting are f two Sorts-, Firft. f Dilator;

fpoJitilT
and Secondly,

||
Peremptor.

And firft, it was proponed for

Henry Keigle, Carpenter, and others of the Pannels

in the fame Indictment with him, That they could

not be put to anfwer, unlefs the Captain himfelf

were firft infifted againft ; becaufe they being his

Crew, and under his Command, they could not be

charged with any thing done by them, unlefs he

were firft tried.

It was anfwer'd for the Purfuer,
f called to the

t]ut ^y were not -{- convened for

anything alledged acted by their Cap-
tain, and by them as his Crew ; bat that they were

convened as Soai, Fellow-Criminals, and Partakers

of the Crimes libelled ; which could be warranted

by no Commiffion nor Character the Captain did,

or could pretend to: And that they were all

charged as being Socii, Fellows, and involved to-

gether in one Crime ; and fo every one muft anfwer

for himfelf.

It was replied for the faid Henry Keigle, and the

other Pannels with him, that the Pannels are libell'd

againft as the Crew of the Worcefter, under the

Command of Captain Thomas Green ; and that un-

der his Command they did attack a Ship, He. So
that they are here libelled only as Complices, and

Acceffaries to the Crime alledged ; and therefore,

according to the Principles of Law, the principal

Delinquent ought to be firft try'd ; efpecially where

the Captain was in Cuftody, and might be brought

to his Trial ; and that by the Commiffion produced

under the Great Seal of England, fuperfcribed by

King William, the faid Thomas Green, was cloathed

with a Poweiv authorizing him to attack and fup-

prefs Pirates, which is a lviilitary Power, and con-

fequently imnlies an Authority and Command over

Vol. V.
"

the Crew of the Ship, to give ready Obedience in

all thele Matters : So that the poor Pannels, who
are of the Crew, have all Reaion in the World to

contend, That the Captain, whofe Actings in r

Matters they could hardly well debate, fhould firfij

pafs the Trial upon the Crimes alledged ; who
might, by Virtue of his Commiffion,
and otherways, f exculpate, and de-- \ -vindicate.

fend himfelf againft the Crimes libel-

ed
;_
and confequcntly, all the Crew that were in

Subjection under him.

This Defence the Pannel might perhaps plead,
to a further Extent to abfolve them entirely ; but at.

prefent they conceive, it can hardly be denied, the

Captain fhould firft undergo the Trial. And there
is a great Difference betwixt Socii Criminis, Fellow-
Criminals, which are either independent upon one
another, or if affociate under one Head, as Banditti

and Pirates ufually are (which is illegal and un-

warrantable Authority taken up) and Perfons accuf-

ed as Socii Grbninis, * Fellow-Criminals, who by
Legal Authority 'are fubjected to the Command of

others : In which Cafe, if the Perfon trufted with

the Authority, has tranfgreffed or abufed it ; if it

does not plead an abfolute Exemption from the

Punifhmentof the Tranfgreflion, at leaft it fhould

have this Effect, That the Head and Chieftain

fhould be obliged firft to his Defence ; which it

is hoped the Honourable Judges will find juft and
reafonable.

The other dilatory Defence, propofed for the

Captain and others in the fecond Libel, was, That
whereas John Reynolds, fecond Mate, was conven-

ed and pannelled with him, as alfo fome others, as

Socii Criminis, Fellow-Criminals, whom the Captain

and other Paqnels had cited as Wit-

neffes in their f Exculpation ; it was f Defence.

both ordinary and abfolutely neceffa-

ry, that thefe Perfons fo cited for Exculpation,

fhould be firft tried ; to the End, that being purged

of the Imputation of any Crimes, they might be

capable to be Witneffes, for proving the Defences

of Exculpation, that the Captain and other Pannels

did propofe and infift upon, for the Vindication of

their Innocency.

It was anfwer'd for the Fifcal, That
he owned, when both f Actors and

\fff
r
Jment 1

Witneffes were included in one
||
Libel,

of Defign to deprive the Actors of their Defences

;

the Actors might, and were allowed to condefcend

upon thofe whom they intended to ufe as Wit-

neffes : But then at the fame time, they were obliged

to propofe a Ground of Exculpation for them, and

fo crave that they might be firft tried upon the fore-

faid Ground ; otherways they could not, without

fuch a fpecial Condefcendance, ~f~
in-

tervert the Form of Trial. And there t alter.

could be nothing more groundlefs,

tending to elude all Criminal Proceedings againft

Complices of the fame Crimes, than to allow any

of them at random to crave others to be firft tried ;

and fo the Trial to proceed of one fingle Perfon af-

ter another : Whereas the true and plain Method

were, that the Purfuer infift againft fuch as he pleafes,

either fingly or jointly. And unlefs

fome f Specialty be alledged, why |^?*
theTrial of one fhould proceed before

the Trial of another ; it never was, nor could be

left to the Arbitrimeut of the Pannels. And there-

fore unlefs the Captain will offer to prove, that

Reynolds, and others whom they would have firft

tried, were alibi, elfewhere; their arbitrary Demand
F f f f of
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of having them tried in the firft Place, without any

Reafon, cannot be regarded.

It was anfwered for the Captain, and the other

Pannels, That their Demand upon this Point was

moft confonantto Reafon, Law and Form, in Cri-

minal Procedures : That Exculpation, which tends

to the Proof of Innocence, and Freedom from Guilt,

was moft favourable ; becaufe it is ftill prefumed,

till the Crime be proved. And therefore it is, that

WitnefTes who are not regularly admitted for prov-

ing of a Crime, becaufe of fome Exception, will

be allowed to prove the Defender's Innocence. And
upon this Account it is, that feveral things in Form
are remitted in Exculpation : And there is nothing

more material for Defence of Perfonsaccufed,againft

the Profecutor (who ordinarily is prejudged and

prepofleffed) to guard them againft all the indirect

Methods that may be taken by the Purfuer ; to pre-

clude the Accufed from the ufual Means of proving

of their Defences, than what is now demanded.

And fince none can be more proper WitnefTes for

proving a Pannel's Defence (as for Inftance, Mo-
deramen inculpates Tutelee, i. e. the Rule of blame-

lefs Self-Defence, as Perfons faid to be prefent)

therefore a violent Purfuer might, in fuch a Cafe of

Defign to preclude the Pannel from his Defence,

cite thofe prefent as acceffary. Upon which Account

it is, that both Reafon and Law provides, that if

the Pannel does offer to prove a relevant Defence, by

the Socii Criminis, Partakers of the Crime accufed

with him ; the Purfuer muft necefTarily firft proceed

to the Trial of thefe Socii, Partakers, who otherways

would have been led as f habile Wit-
t LjSal or

neffes •, to the End that being purged,
s°° '

they may be yet habile. This is fo

plain in Reafon, and has been look'd upon as the

conftant Practice in all Criminal Procedures in the

Jufticiary Courts of Scotland, that it is admired the

Fifcal fhould make any Oppofition to it.

He fo far owns in his Pleading, that it is Form
andjuft upon the Matter; but would fhift it in this

particular Cafe, unlefs the Pannels

f infift upon. would alledge and f found upon a par-

ticular Ground of Exculpation, and of-

fer to prove and inftruct the fame, as that their Socii,

Companions, cited as WitnefTes, were alibi, elfe-

where •, but this is altogether without Foundation.

For in all criminal Profecutions, the Accufed are not

put to prove their Defences, becaufe the denying of

the Libel is a Defence fufficient of itfelf ; and if

the Libel be not proved, the Pannel goes free by the

Rule Atlore non probante abfolviter reus, the Plain-

tiff failing in his Proof, the Defendant is abfolved,

fo that when there are Perfons accufed as Socii Cri-

minis, Fellow- Criminals, who might be very habile

WitnefTes for exculpating the reft, if they did not

lie under the Imputation, when their Trial is firft

required, that they may be purged of the Imputa-

tion, there is no Neceflity to propone

-f
Making void for them any fpecial Defence, -f elide-

thelndiament.
jng tne Libel ; feeing the very Denial

of the Libel is enough, and their In-

nocence is prefumed, except Guilt be proved. And
if the Fifcal will have the Captain, and the other

Pannels, to condefcend upon what Ground their o-

ther Socii, Companions cited as WitnefTes, fhould be

acquit; they need fay no more, but that they ought

to be acquit, becaufe the Libel is not true. And is

there not the fame Reafon to acquit Pannels, be-

caufe the Libel is not proved ; and confequently, to

render them habileWitnefTes for otherPerfons accuf-

ed, as if the faid Perfons weie acquit upon a Defence

proponed, elideing the Libel ; whereby it plainly ap-

pears the Anfwer given is ftrained, and does mighti-

ly increafe the Sufpicion againft the Fifcal, that he
has indicted the WitnefTes cited by the Captain, and
the other Perfons in their Exculpation, of purpofe

to preclude them from their Means of Defence ;

and the rather, that the Pannels appeal to the Ho-
nourable Judges, if it was not owned by the Pur-

fuer in , the Debate, that Mr. Reynolds was afhore at

the time of the pretended Attack •, befides that, the

Libel bears the Chyrurgeon, and others of the Crew,
were afhore the time of the pretended Action, which
frees the Pannels of all Calumny. There can be

innumerable Inftances given before the High Court
of Jufticiary in criminal Matters, that where there

are feveral Complices indicted, if any of them have
Grounds of Exculpation, which they can prove by
others of the Pannels, their Trial proceeds firft. This
is plainly afTerted as uncontefted by Sir George Mac-
kenzie, in his Book of the Laws and Cuftoms of

Scotland, in Matters Criminal, Tit. Excul. Par. 9.
nor does he make any Diftinction, or requires that

any fpecia] Defence fhould be condefcended upon for

purging Socii Criminis, the Fellow Criminals, to ren-

der them habileWitnefTes. The Rule is

plain in the Profccution of + Delicts, f Crimes.

before Civil Courts, in order to repair

Damages, that if more Perfons be cited, as Co-rei

ejufdem delifti, guilty of the fame Crime, and rhac

fome of them are necefTary WitnefTes for proving the

Defences proponed for others; the Proof muft firft

proceed againft thefe. And fo it was found by the

Lords of Seflion the 24th of February, 1662. Mac*
kartney againft Irving, much more ought it to be in

criminal Cafes, as lately in the Cafe of Rofs, of
Auchnacloich, againft Captain Monre, before the

Lords Jufticiary. Nor is there any Inconvenience
from what is alledged, that this fhould tend to elude
all criminal Proceeding againft Complices, and oc-

cafion the lengthning out of the Trial, to proceed to

one fingle Perfon after another; for as no time is to

be grudged in the Enquiry of fuch Matters, which
concerns the Life of Man, fb the Pannels do not

propone this preliminary Defence to protect or de-

lay the Trial, and therefore are fatisfied, that not

only Reynolds, but their other Socii, Companions, in-

dicted, who are likewife cited in their Exculpation,
go to the Trial at one and the fame Time. The
Captain, and other Pannels with him, do plainly

argue thus; Either Reynolds, and the other Perfons

cited in the Exculpation, are guilty or not ; if they

be guilty, it ought to be found fo, for till that be,

they are prefumed innocent ; if not guilty, what
Law or Reafon is there to preclude them from be-

ing WitnefTes for the Captain, and the other Panned
Defence ; or what Law is there that can oblige them
to condefcend upon, and propone a particular De-
fence elideing the Libel, when the Libel is not

owned to be true, and that the Pannels have all de-

nied the fame? So it is hoped the honourable Judges,
and

.
the Lords AfTefTors, will not preclude them

from the ordinary Privilege, which, hitherto, has

not been denied to any Pannel.

For if this was allowed, a violent Purfuer might
prevent Probation,and render it impracticable. For,

fuppofe one Man kill another in Self-Defence, two
Gentlemen walking can teftify this ; but to prevent

the Probation of incidpata tutela, unblameable Self-

Defence, they are cited as Parties ; and they can

prove by other two Perfons, at a greater Diftance,

their alibi, being elfwhere, which when the Pur-

fuer gets notice of, they are made Parties a!fo ; and

fa
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fo in infinitum. So that the faid violent Purfuer

mi^ht prevent all Probation, if the Defender were

obliged to alledge alibi, being ellewhere, for the

Wicneffes of his Exculpation.

The * peremptory Defences proponed

for the whole ^Pannels in both Libels^

as totally excluding thefame as j-(- Ir-

relevant j are asfollows.

||
A Law Book

Jo called.

Pojttive. ft Not good or fufficient in Law.

i.np
X general and indefinite, not condefcend-

ing upon the Name, Defignation, or any other Sign

or Evidence, by which the Ship alledged to be feiz-

ed might be particularly diftinguifh'd, nor yet the

Perfons Names alledged to be murdered,or to whom
the Ship andGoods robbed did belong ; which feemed

to be abfolutely neceffary in all fuch criminal In-

dictments, not only as a Requifite in Form, but in

Equity and Reafon ; without which, Perfons accuf-

ed mould be in great Hazard from general and in-

definite Libels, and precluded from their Means of

Defence, which otherways are obvious, when the

Accufation is certain, fpecial, and pointed.

It was anfwered by the Purfuer, That he had li-

belled as definitely and clofely, as the thing would

allow ; for it being libelled, that the Pannels did,

without any lawful Caufe of Warrant, attack a Ship,

failed by her own Crew, and having her own Car-

go aboard, and that they over-mafter'd the Ship,

in a hoftile Manner, and robb'd the Goods : Thefe

were certain Crimes manifeft in themfelves, and if

the Pannels acted them in fuch a Manner, as to de-

ftroy the Ship and the Men, and imbezzled the

Cargo, fo as no further Knowledge could be had

thereof, it was only an Aggravation of the Crime,

and could not hinder the Accufation

L
P
flaZe

t0 Proceed '
nor was znY t Conde-

fcendance here neceffary for Excul-

pation •, for of whatever Defignation the Ship was,

and whatever the Men and Goods were, yet the

Crime was ftill the fame ; and that it was known in

our Practice, R.obberies and Depredations are fu-

ftained, albeit neither the Quality of the Goods
nor Owners be condefcended upon -, and in effect,

the Pannels Defence of Indefinitnefs is fuch, that

if in the Road of Leitb, before hundreds of Spec-

tators, one Ship fhould invade another, deftroy her

Men, feize her Goods, and fink the Veffel, where-

by none of all thefe could be condefcended upon,

there could be no criminal Libel upon it, becaufe

of the Defence of Indefinitnefs, which were moft

abfurd.

It was replied for the Pannels, That what was

faid, did not take off the Objection of the Indefi-

nitnefs of the Libel, which by our Form and Law
can be the Ground of no criminal Accufation ; for

in all fuch Procedures, debit conftare de corpora delicli,

the vifible Effect or Matter of the Crime ought to

appear v that is, that fuch a Ship is taken by Pira-

cy, fuch Men murdered, and the like. It is incon-

fiftent with the Nature of a criminal Accufation,

that Men fhould be alledged to be murdered, Ships

fcized, and thefe not condefcended upon, and by
ourconflant Practice it is fo required; Nor can it

\ His being

acquitted by

the Court.

le meet the o-

be inftanced, that ever any fuch indefinit Libel
was fuftained. There are no Queftions whatfoever
that are more nice than thefe concerning the Life
of Man, and therefore the Engli/J.mian Coke, 7 Rep.
Calvin's Cafe, obferves, that an Indictment mould
be moft curioufly and certainly penn'd •,

and the
[|
Old Books of the Majejly, re-

quires fevcial Things to be specially

expreffed, as the Name of the Parties, Day, Year,
Place, Caufe of Complaint, and Damage ; and as

it is neceffary in Form, fo this Form has been
founded upon juft Reafon, for otherways thefe In-
conveniences fhould plainly follow from general and
indefinit Libels.

Firft, A Perfon indefinitly accufed of a Crime,
as for Example of Murder, without exprefiing the

Perfon alledged to be murdered, can never be fafe

from an Absolution or Acquitment in

Courts •, for how can he oppone his

f Sentence Abfolviture to a fpecial

Accufation that afterwards may be

raifed, feeing he cannot make the

ther. And if Captain Green, and the

other Pannels, fhall be now'* Affoil- * Abfofoed.

zied, this fhould not be a good De-
fence to them, neither in Scotland nor England, if

they fhould be afterwards criminally purfued, for

attacking a Ship, and murdering of Men, fpecially

condefcended upon, becaufe it is not clear, that the

prefent Indictment, as drawn, did concern thefe

fpecial Accufations •, and therefore Accufations of

that Nature fhould be fo fpecial, as that afterwards

the Accufed be not brought to any further Difturb-

ance. 2. The Reafon why fuch Accufations fhould

be fpecial and definit, is, That the Pannels be not

precluded from the obvious Defences, that tend to

elide the Libel ; as here in this Cafe, if the Libel

were fpecial and circumftantiate, and fome Defig-

nation given of the Ship and Crew, it might be in

their Power to prove the obvious Defence, that fuch

a Ship was at the Time libelled, in fuch another

Part of the World •, that fuch a Ship was either caft

away by Storm, or taken by Pirates in fuch a Place;

or that the Ship is yet extant, and the Crew alive:

From all which, the Pannels are precluded by a ge-

neral and indefinit Libel ; and therefore Law has

fixed the Forms in thefe Cafes, that fuch Accufa-

tions be not vagrant and loofe.

It will not be denied, but that the Time and

Place rauft be expreffed : The fame Parity of Rea-

fon obliges to a fpecial Condefcendance of the Par-

ty injured, Damage fuftained, as relating to fuch

particular Perfons. And the above-cited Sir George

Mackenzie, in his Title of Libels, and the Forms

thereof, does fet down, That if the Defender crave

the Purfuer to exprefs the Day, becaufe he offers to

prove alibi, being ellewhere ; then the Judge fhould

force the Purfuer to exprefs the Day, or elfe the

Defender would be precluded from proving his In-

nocence. The fame Reafon is, that the Purfuer

here fhould be particular, as to the Ship alledged to

be feiz'd, &V. becaufe the Pannel might offer to

prove that that Ship was alibi, ellewhere, at the time:

And many more Defences arife from the condefcend-

ing upon the Corpus delicli, the vifible Effect of the

Crime, than from the Circumftance of either Time
or Place. And this is not laid down conditional-

ly, that thefe are not the Requifites of a Crimi-

nal Indictment ; except firft the accufed propone

their Defence, <verbi gratia, alibi, for Inftance, elfe-

where : But it is laid down as a Rule, That thefe

are the Requifites of all Criminal Libels; and the

Ffffz- Reafon
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Reafon given is, That the Pannels be not precluded

from their Defences: So that it is not

f ohferu'd. more ~\ noticed, whether in this or

that particular Cafe this Defect is pre-

judicial, becaufe Necefiity has firft induced the

Form ; and then this Form turns to be a Law in

all fuch Cafes. And the forecited Sir George Mac-

kenzie, in the fame Paragraph, thinks it fo far a Re-

quifite of a Criminal Libel that the
t tnftanced, or Q^ n^jj

be ticu]ar + fubfum.
arguedJrom. .

r
.

•

ed, that he brings it as an Argument
why it mould be fo, that it is declared by the 148th

Aft Pari. 12 K. James VI. That a Libel bearing

common Regrating, or Forestalling, in the general,

fhall be relevant, without condefcending on the

Time or Way of committing the fame -

y and there-

fore concludes, that feeing this was an Act difpenf-

ing with the regular way ; Exceptio firmat Regulam

in non excepts, an Exception confirms the Rule in

Things not excepted. And hence it is not a good
Argument, that the Purfuer has libelled as definite-

ly and clofely as he could in the prefent Matter:

For better an Inconvenience fhould be fuffered in a

particular Cafe, than that a dangerous Preparative

be laid down, of admitting indefinite and general

Criminal Libels, whereby poor Pannels may be

precluded from their Means of Defence. And this

will ferve to obviate the Argument drawn from a

very infeazible Chance, fuppofed to fall out in the

RoadofL«7&; which as proponed, will likewife be

otherwife circumftantiate as to a pofitive Probation,

and not founded upon Conjectures and Preemp-
tions, as this Cafe is.

Nor can the Fifcal altogether excufe his indefi-

nite Libel, feeing the Means was not wanting of

his coming to the Knowledge of the Ship, if it be

true what is libelled; feeing the Ship was not funk,

but fold to a particular Perfon ; and by fome Evi-

dence of the Ship, the Crew might likewife have

been known.

3. As Law and Form require fuch Libels- to be

definite and fpecial, fo more efpecially in this Cafe;

becaufe Captain Green was clothed with a Commif-
fion under the Broad Seal of England, which em-
power'd him to act in" Hoftility againlt all Pirates

:

And therefore a general and indefinite Libel, upon
attacking and feizing a Ship in his Cafe, would feem

very improper: For the Prefumption muftrun in

his Favours,That if anyActs of Hoftility, were done

by him, they muft be prefumed in, Prafecution of

his Commifiion. This is not pleaded as a feparate

Defence to elide the Libel ; nor is it pleaded to have

given him full Liberty to have ranged immune, with

Impunity, but as a Specialty in this Cafe ; that as

it is a Defect in all Criminal Libels to be general

and indefinite, fo much more in this Libel, he being

clothed with a Commifiion, and hav-

f attack. ing Power to f aflkil. And therefore

the Prefumption runs in his Favours

;

except the particular Ship were condefcended upon,

known to be a Merchant and Trading Ship, and

confequently he out of his Duty in attacking the

lame. And therefore it is frivolous to object, that

the Commifiion obliged him to keep a particular

Journal of whatfoever Vefiel he fhould attack hofti-

ly ; feeing the attacking of any Vefiel whatfoever

is denied and the Argument from the Commifiion

only preffed to this End, That no indefinite Libel

of attacking Ships, is relevant againft a Perfon

clothed with a Power to attack in certain Cafes ; and

which the Accufer was fo far convinced of, that for

{implying that Defect in his Libel, he in his Plead-
ing and Information, is plcafed to condefcend upon
this fpecial Qualification, and Mark of the Ship at-

tacked, that fhe was a free Ship ; which therefore he
is obliged to prove.

The Purfuer was at the Pains to defend his Li-
bels from an Objection, as if they had wanted time
and Place. The Pannels did indeed conjoin this

with the other ; That as the determining the Time
and Place feem to be abfolutely requifite ; fo like-

wife the Condefcendance upon the particular Names,
and Defignations of the Ship and Perfon, both being
equally and necefiarily required, that Pannels benoc
precluded from their juft Defences. And the time
libelled comprehending the Space of four Months,
being too indefinite ; it is likewife reafonable in fuch

a Cafe, that the Accufer fhould be more fpecial

;

which the Pannels humbly remit to the Honourable
Admirals, and Lords AfTefTors.

The Second Peremptory Defence proponed for

the Pannels, was, That this being a Libel founded
upon feveral Qualifications and Preemptions, the

fame was no way relevant, to infer the Conclufion
of the Libel. A Proof of Crimes from Preemp-
tions, is very hazardous : And hence it is, that

fome foreign Nations do not condemn to Death upon
Indicia, Tokens, but make them only

Ground to f put to the Qieftion. f Torture.

And many Lawyers are of Opinion,

that the ordinary Pain of Death is not to be inflict-

ed upon a Proof arifing from Indicia, Tokens, tho*

never fo pregnant. Of this Opinion is Pbarinacius,

a great Criminalift, and many others ; and fo is

Brunemanus, ad L. idt. Cod. de Prob.

But in the next place, whatever the Diverfities of

Opinions and Practices of Nations may be in this

Point, yet it is certain, where Indicia, Tokens, are

taken as a Proof, in order to Punifhment by Death,
they muft be fuch as amount to a full Proof, and
leave no Room for any Scruple or Doubt. This can-

not be better exprefs'd, than in the Words of that

Excellent Conftitution of Tbeodofius the Emperor, L.

ult. Cod. de Prob. Sciant cunfti accufatores ea?nfe

rem deferre in pitblicam notitiam debere, qua munita

fibi idoneis teftibus, vel inftrufta apertiffimis documen-

ts, vel Indiciis ad Probationem indubitatis, & luce

clarioribus expedita: Let all Purfuers take no-

tice, that when they bring a Matter into Publick

Judgment, it ought to be fupported by proper Wit-

nefTcs, or plain Proofs, or undoubted Signs and

Tokens, as clear as the Sun at Noon. And it will

plainly appear from the Libel, that the Qualificati-

ons therein narrated, are not fuch Indicia, Tokens,

as that excellent Conftitution requires; indubitata >

undoubted, apertijjima luce clariora, moft evident,

clearer than Sunfhine. There muft always Difference

be made : Some have a probable Shew, and incline

the Mind of the Judge ; and yet cannot go the

Length of a full Proof. L. 5. in Principio Pand. de

Pcents—j-Sed nee de Sujpicionibus debere aliquem

damnare ; falius enim eft impunitum relinquifacinus
nocentis, quam innocentem damnare : Nor ought any

Man to be condemned upon Sufpicion ; for it is

better that a guilty Man pafs unpunifh'd, than that

an innocent Man fhould be condemned. Indicia &
Prafumptwnss,Toktm and Prefumptions,have much

eafier Place, where couftat de Corpore delifti, where

the Subject of the Crime is vifible ; becaufe this helps

to fuftain the Prefumption, and gives indeed the

Indicia, Tokens, their juft Weight. But thefe, in

fuch a Cafe as this, ubi non conjlat de Corpore delifti,,

where
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where the Subject of the Crime is n«t certain, are

hardly receivable, feeing they want to be applied to

a particular Crime.

This fo neceffary a Qualification of a Criminal

Libel, at conftet de Corpore delitli, tlut the Subject

of the Crime mould be vilible, the Purl'uer endea-

voured to evade, by diftinguifhing betwixt Crimes

that are cum effetlu permanente, have permanent

Effects, and fuch as have no permanent Effects. In

the firft, the Corpus delitli, vifible Effect: of the

Crime, was neceffary, not in the lat-

f argues. ter ; and therefore f fubfumes that in

the Cafes libelled, there could be no

permanent Effects ; becaufe all are libelled to be

deftroyed, and put out of Reach : But plainly this

Diftinction is againft the Purfuer ; becaufe certainly

Piracy, Robbery and Murder, are fuch Crimes, as

hava permanent Effects.

By the Corpus delitli, Subject of the Crime, is not

meant, that the Subject of the Crime muft be fo

extent, as to fall under the Senfes ; but that the Lofs

fuftained is felt and known. As for Example : In

the Crime of Murder, though the Body cannot be

reached, yet the particular Lofs is known : It is no-

torious the Queen wants a Subject ; Friends want a

Relation, whom they can point out : In Piracy and

Robbery, Merchants want their Ships and Goods

:

So that the Lofs is felt and known, tho' (defatlo) the

Subject cannot be pointed out. Whereas in this

Cafe, no fuch particular Evidences can be given :

None can complain of any particular Lofs, either

Queen or Subject. And this is the true Meaning of

what is Corpus delicti, a Subject of the Crime. And
whatever be the Import of the Objection againft the

Libel, yet it is certain, to alledge Qualifications as

the Proof of a Crime, ubi non conjlat de Corpore de-

litli, where the Subject of the Crime does not ap-

pear, is moft incongruous. Add granting, as the

Purfuer does further contend, that he has libelled

a Corpus delitli, a Subject of the Crime •, in fo far

as he has libelled a Criminal Fact, and Deed of Pi-

racy, Robbery and Murder •, which ftill being ge-

neral, is not that Corpus delitli-, Subject of the Crime,

that Law requires. Yet it was never heard, nor

can there be any Lawyer whatfomever adduced, that

owns the Corpus delitli, Subject of the Crime, can

be made out of Preemptions and Qualifications.

"When once it is known that a Crime is committed,

it may be owned that Indicia indubitata, undoubted

Tokens, fuch as Law requires, may be a Ground
to fix the Guilt upon particular Perfons ; becaufe

there the Certainty of a Crime committed, does

negatively inforce and give Weight to the Preemp-
tions adduced : But when it is not known that a

Crime is committed, and that this is firft to be

made out ; it is pofitively contended, this cannot

be but by apofitive Probation of con-

i legal. curring f habile Witneffes : For Pre-

emptions may be apt to fix a Guilt,

quando conjlat de Corpore delitli, when the Subject

of the Crime appears, or that the Fact was done,

but not before.

In the third Place, the Prefumptions libelled are

very far from being of that nature, as to be conclud-

ing to a Conviction ; and of that Certainty and

Clearnefs as Law requires. All Probations in Cri-

minal Cafes fhould be infallible and certain ; and if

there be any Meaning put upon Prefumptions found-

ed upon for proving a Crime, other than to infer a

Crime •, that is to be laid hold upon, according to

the manifeft Principles of Law and Humanity.

Now the Qualifications libelled, are either fuch
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as not only can bear an obvious Senfe, diffcrenr
from what is impoied, but even a probable one , or
are fuch as are vagrant Expreffioiis and I Ear-lays,
importing little or nothing, and cannot be applied
to the Crimes libelled.

1. The Chyrurgeon his having heard Shooting at

a Diftance, while in the mean time he faw no En-
gagement ; can eafily be applied either to Shoot-
ing from other Ships, or Shooting upon Salutation,

&c.
2. That he did fee the IVorcefter riding in her

Birth, and another Ship (as it were) towed to her
Stern. 1. It is only Conjecture, being at fuch a
Diftance. 2. It is improbable, becaufe it is not the
ordinary way ; and hazards the Ship falling foul of
one another, in fuch common Roads ; which might
be a Ground to the Chyrurgeon's Miftake at fuch a
Diftance.

3. That he did fee the Goods lying lumber'd upon
the Deck when he came aboard. 1. It is ufual in

Coaft-Trading, that the Goods are brought by
Sloops, and fo laid upon the Deck till they be itowed.
2. This might be occafioned by the Ship's drawing
Water. And to what concerns the Word Bulking,
and bringing Water from the Shore, it is taken no-
tice of in the Exculpation.

4. That when the Doctor enquired what was the

Occafion of the Goods lying in Confufion, Captain
Madder fhould have anfwtred,Damnyou, &c. might
proceed from the faid Captain Madder's being in a
Pafiion, and concerned for the Goods being da-
maged, and a Tarpauling-Temper, very ufual

among Seamen.

5. That the Chyrurgeon did drefs two wounded
Men -, firft, one is dead, another is not named in the

Libel j and the Black as the two other alfo, might
have got their Wounds by fighting among them-
felves, which is not unufual •, and the rather, that

they appeared unwilling to tell the Chyrurgeon, of
purpofe to conceal their Quarrel from the Cap-
tain.

6. As to what is alledged to have occurred be-

twixt the Doctor and the Linguifter, Firft, It is only

Hear-fay -, in thefecond Place, there might be a Ship
fold to Coge Commodo, but not taken by Captain

Green, and it is improbable he would have bought
any Ship taken by Piracy upon that Coait.

7. What is libelled about Reynolds and his Sifter,

their miffive Letters, is far from being any Qualifi-

cation : For, Firft, Reynolds's Letter

is only a f Double. It is {trained to f Copy.

put fuch a Glofs upon the Expreffion

(bafely confefs) to imply a Guilt, and a Guilt con-

felted •, feeing the Words may eafily bear the Mean-
ing of a falfe Accufation, and is explained by a fub-

fequent Expreffion, That he would rather die inno-

cent, than accufe any Man falfly ; and in the Begin-

ning of the Letter, declares, he knew nothing of

the Matter.

8. What relates to Haines his Intercourfe with

Anna Seaton, and others, are nothing but general

and ambiguous Expreffions, from which nothing

can be gathered of the Crimes libelled, and infers

no more, than that he was ufing fome Stratagems to

gain his Miftrefs.

And as to the Expreffion of the Wickednefs com-
mitted aboard their Ship, it may eafily relate to

other Crimes, which are but too frequent in fuch

Voyages ; as alfo, as to what was done aboard after

the Ship was in the Harbour-, and as to the libelled

Expreffion ufed by Haines againft Captain Mad-
der*,



59° 1 8 1 . "The Trial of Capt. Thomas Green, &c. 4 Ann.
der, as the fame is general and indefinite, relating to

no particular Crime, fo this might arife from fome

particular Pique and Prejudice againft

* about. Captain Madder : As to what follows

* anent the Condition of the Cargo,

when the Committee of the Council unloaded the

Ship, it is fufficiently taken off in the Exculpa-

tion.

Laftly, As to what is libelled anent the African

Company's Seal : Firft, It will not be pretended,

that the Company were in ufe to give their Seal to

any Ship whatfomever trading by their Commiffion.

2. Ifany had cafually gotten the Seal, there are an

hundred Ways whereby the fame might have come
to the Worcefter*% Crew without Piracy. And 3.

The Seal found aboard, and which is lying in the

Clerk's Hands, which has a Ship for its Creft, might

have given Occafion to this Miftake.

It being plain, that the Qualifications libelled,

are not of that Import to give a full Conviction ;

the Purfuer's Argument adduced from the End of

Probation, which is to find out the Guilt, and con-

vince of the Truth, may be plainly taken off" ; that

there is no fuch convincing Proof, as can fully and

certainly determine any Judge, but, at moft, refolves

in a conjectural Proof, never to be admitted to take

away the Life of Man.
The Purfuer allows, that if every one of the Cir-

cumftances mould be taken feparately, they would

not be fufficient ; but being taken jointly, and ac-

cording to the Series of the Thing, they amount to

a full Proof and Conviction ; and this is the Nature

of all cumulative Probations ; which is not to be dif-

joined, Qu<z non profunt fingula multa juvant : The
Purfuer does likewife adduce Arguments and Au-
thorities for a cumulative Probation to be of this na-

ture, that there needs not two concurring Witneffes

For every Circumftance. In anfwer to which, the

Pannels do ftill plead, there is a great Difference to

be made betwixt Cafes where previoufly, conjiat de

corpore delicti, the Subjeft of the Crime appears, and

that Prefumptions are only fixed upon to find out

the Guilty ; and thefeCafes,where in general a Crime

is libelled, altho' Prefumptions may be admitted in

the firft, yet never in the other, as is already ob-

ferved. 2. Is all Cafes, Prefumptions muft be fuch

as leave no room to doubt, and muft not only have

a Probability with them, but a concluding Certainty,

which does notgive Ground to Sufpicion, but plain-

ly and firmly convinces ; which certainly cannot be

inferred from the Qualifications libelled ; all which

either can bear a different Conftruction, or are fuch

vagrant Hear-fays, and indefinite Exprefiions, as

amount to no certain and fpecial Crime. 3. Such

Prefumptions cannot be conjoyned,which particular-

ly taken, are either of fmall Weight, or amount to

very little, or that they can probably bear another

Senfe and Meaning, as has been demonftrated.

And, 4. As to the Conjunction of a cumulative Pro-

bation, there is a Difference to be made betwixt

Crimes that are continued, and where the Proof may
be had from the Reiteration of the Acts, and thofe

other Crimes which confift only in Fact or Deed.

In the firft, a cumulative Probation may be ad-

mitted ; as in a Libel of Bribery, one Witnefs may
be admitted for one Fact, another for another, and

fo a third, which may conjoyn, altho' there be not

two concurring for every particular Fact, if there

be other concurring Evidences and Arguments : But

where there is one pofitive Fact libelled, this does

not fo eafily admit of a cumulative Probation, efpe-

cially which is always to be taken along, where the

Crime is not fpecified and determined, as in this

Cafe, and that the ipfim corpus delicli, the Subject of
the Crime itfelf, is ftill to be made out : So that the

Texts of the Law, and Authorities made ufe of by
the Purfuer, may be eafily cleared, that either they

relate to Civil Cafes, as /. 3. par. 2. digeft. de teftibus,

where there muft be a Preference of a Civil Right of
the one to the other : Or if the Texts and Authori-
ties relate to Crimes, the Indicia, Tokens, allowed

by them, muft be indubitata & luce clariora, un-

doubted, and clearer than Sun-fhine •, and prefup-

pofes a Crime committed, id corpus delicti, the Sub-
ject of the Crime, and tends only to fix the Guilt.

And it is pofitively denied, that there is any Law,
or Lawyers, allowing any cumulative Probation to
prove a Crime in general, ubi non confiat de corpore

delicti, where the Subject of the Crime does not ap-
pear •, and this is a Speciality in the Cafe of the

prefent Pannels ; and the Honourable Judges and
Lords-AfTeffors, are earneftly intreated to confider

it; which does really diftinguifh them from the other

Cafe mentioned byLawyers; all which
relates to * Delicts actually commit- * bft*«.

ted, and that the Prefumptions de-

duced, tend only to fix the Guilt : But when a
Crime is alledged in general to be committed, and
no fpecial Condefcendance upon what Subject,

upon whom, and againft whom, Prefumptions
there are not fufficient, without concurring habile

Teftimonies ; even fuppofing fuch a general indefi-

nit Libel could be relevant, againft which there are

abundance of Arguments already given ; for unlefs

a Fact be proved, even Confeffion is not fufficient

to fix a Guilt, as muft be acknowledged by all ;

much lefs Prefumptions, except the Fact be once

known.

The Grounds of Exculpation.

As the Pannels are confident, the Lords Judges
will not find the Libels fo general and fo qualified,

relevant to infer the Pains of Death : So for further

clearing their Innocence, they offer the Grounds of
Exculpation following, which are either inftantly

inftructed, or offered to be proved.

And this may be laid down, which cannot be

denied, that -Prejiimpio non delitli excludit prefump-

tiones delicti, the Prefumption of a Crime not com-
mitted excludes the Prefumption of a Crime ; to

which Purpofe, Carpz. Part. 3. £>. 123. Num. 6g.

and in the fame Place, in dubio femper in mitioran

partem eft prefumendum. In a doubtful Cafe we muft

always take the more charitable Side ; where he cites

Multitudes of Lawyers.

1

.

There is no Reafon to fufpect the Pannels of

the Crimes libelled, being Perfons of entire Fame,
without any Imputation as to their antecedent Life.

2. That they were under a Charter- Party, com-
miflioned to a Trading Voyage, and Infurance made
upon Ship and Cargo, which does remove all Suf-

picion of Piracy, feeing fuch do ordinarily affociate,

and out-rig themfelves for that End.

3. A ftrong Argument of the Pannels Innocence

as to Piracy, is, That they were upon their Voyage
homeward, to make Account to their Fraughters and

Owners of their outward Cargo and Returns ; of all

which they have exact Journals and Accompts, and

upon their coming to Frazenburgh gave Advice to

their Owners of their Arrival, which was infert in

the Publick Prints from London, as is ufual, and

likewife fent a Packet over Land from Frazenburgh

to the African Company in Scotland, from Mr. Innes,

their
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their Correfpondent in the Eaft- Indies, which is not
to be fuppofed a Pirate would be intrufted with :

Whereas, when fuch turn Pirates, it is ufually for

their own Profit, and fo not only rob others, but be-
gin firft with their Owners, and are not found to

return to make any fuch Accounts 5. which is a
ftronger Proof of the Pannels Innocence, than any
Circumftance libelled to the contrary.

4. Menocheus de prefumptionibus, lib. 5. Prif. go.
treating of the Preemptions of Innocence, lays down
two very pregnant. Firft, That if the guilty Perfon
could flee and did not, that very Preemption wafhes

* away the Guilt •, and gives Account of a Cafe out of
Liuian de amicitia, that Antiphilus and Demetrius
being accufed of Sacrilege, were difmiffed by the

Prator, becaufe when they could have fled, they did
not. A fecond, when the accufed Party offers him-
felf to the Judge, it is a ftrong Preemption of his

Innocence, fince the Innocent fear nothing, and the

Guilty have always thePunifhment before theirEyes:

Both thefe favour the prefent Pannels ; for the Ru-
mour was fpread,and came to theirEars fomeWeeks
before they were imprifoned, and yet none of them
offered to flee ; and one Ballantine being at full Li-

> bertyamongit his Friends the Time of

teat
"' the ^ I ncarcera!: ion of the reft, did of

his own accord offer himfelf to Prifon.

5. That the alledged Confeffion made by the

Chyrurgeon, muft certainly labour under fome Mi-
ltake, becaule, altho' he mentions the Attack to

have been at Callicut, and that he heard the Ship
was fold at Keilon, which are at leaft fifty Leagues
diftant : And altho' he was aboard all the Time,
yet he makes no mention how the Ship was brought
along, or any thing relating to it.

6. It is offered to be proven, that the Black who
is alledged to be wounded in the Action, was not

aboard forty-eight Hours before the Worcefier failed

from the Coaft of Malabar. And further, that the

Black declared when he came aboard, that he got

theWound in his Arm by the Bite of a Snake. And
further, it can be inftructed by Chyrurgeons, that

the Wound, as it well appears, is more probable to

have been got that way than by Gun-fhot.

7. Whereas it is libelled, That the Ship was at-

tacked by the IVorcefter's Sloop upon the one Side,

and her coming up upon the other :

It is impoflible a Piracy of that nature could have

been committed upon the Coaft of Malabar, and not

certainly known in England long before the Arrival

of the Ship, fuch is the exact Correfpondence, efpe-

cially as to fuch Matters ; nor could the Captain ei-

ther have traded upon the Coaft, or been received

by the Factories and Governors there, if he had

committed any fuch Piracy •, whereas it is offered

to be proven, that after the Time libelled he was

aihore kindly entertained, exchanging Letters with

die Governor of Aujango, and had Inftructions and

Recommendation from thence to the Governor of

Fort William upon the Coaft of Bengal, whether he

was obliged to go for refitting his Ship, and {top-

ping the Leak, which he could not conveniently do
at Malabar, becaule of the want of Timber, Cord-

age and Money to be taken up upon Bottomry.

8. It was aflerted by the Fifcal in the Time of

the Trial, that the Ad ion lafted two Days and a

half, which is a molt improbable Story •, for either

the Night would have feparated them, or the Ship

attacked might rather have run a-fhore, than fall in-

to the Hands of the Pirates.

9. That the Word Bujking, libelled as a Term
fignifying a Ship preparing to fight, has a quite
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different Conftrudion in the ordinary Acceptation
among Seamen, and fignifies, bearing clofc upon
the Wind by a prefs Sail.

10. It is offered to be proven, that their Water
was ftaved on the Coaft of Malabar in a Storm, and
not by Bujking, as it is libelled.

11. And to
|| redargue the Circum-

ftance libelled, that the Goods were || Refute.
not right Mowed ; it's acknowledge
the Ship was fix Months in a Harbour at Bengal,
after the libelled Engagement, and there loaded and
unloaded

: So that they had all Opportunity to flow
the Goods as they thought fit, and certainly they
were flowed as fuch Goods ufually are, which can-
not be prefs'd without Damage.

12. That the whole inward Loading does not
amount to a Value beyond what might be reafonably
expected from the outward Cargo, in a Trading-
Voyage to thefe Places.

And laftly, That in January preceding, the Time
of the alledged Action, there was a Proteft taken
by the Pannels againft the Governor of Cochin,
for not allowing the Ship IVorcejler to be refitted
there, which fhe extremely needed before fhe could
return to Europe -, and fo was in no Capacity, ei-
ther to fight or take a Ship, as is libelled, in the
Months of February, March, April, or May there-
after

; and was a Ship fheathed with Lead, and
therefore altogether unfit for fuch Adion ; as alfo a
flow Sailer, and has not the leaft Mark of any Gun-
fhot upon her.

So that upon the whole Matter, The Qualificati-
ons libelled being fo weak and conjectural, and the
Prefumptions of Innocency fo ftrong upon the other
Hand •, it is confidently expected, that the Honour-
ablejudges and Lords Afleffors will reject the Libel,
and let the Pannels go free ; which they expect from
the Juftice of the Nation, and the

t Humanity with which they are in f Courtefy.

ufe to treat all Strangers.

Jn ANSWER to the Fifeds Cita-

tions. With the Counter-Citations

for the Tanneh.

THO' the Doctors differ about the Force of
Prefumptions, and the Effect cf Probation,

ab Indiciis & Arguments, from Prefumptions and
Arguments •, yet they all agree, that Parallels drawn
from Civil Caufes to Criminal ones, are not uni-

verfally to be admitted. Now the Fifcal cites L.

3. §. 2. deTeJlibus, for evincing that Prefumptions,

Indicia ci? Argumenta, Tokens and Arguments,
are to be received.

This Law is taken out of the Fourth Book de

Cognitionibus, written by Cattiftratus -, the which

Book only treats of Civil Cafes, as is manifeft from

the Title of that Book, difpers'd in the

ff. and -j- congefted by Labittus, to f colka'ed.

which I refer. Wherefore this being a

Refcript of the Emperor Hadrian, in a Civil Caufe,

can never be applied in a Criminal one.

The next Citation is, L. 22. C. ad I. Cor. defal-

Jis, which is a Refcript of the Emperor Conjlantine

to the Governor of Rome, about a forged Writ.

Now as the Law fays, fuch Forgeries

can only be difcover'd by f Collation f Comparing

of Writs, Arguments inferr'd from of Hands.

thence, and Witnefles. And it is well

known,
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* moft clear.

-J-
Writing.

I irregular.

known, that in our Law we have two

f Vifprwing. Ways of i" Improbation*, the Direct,

and the Indirect. Now to apply that

to the Crime of Robbery or Murder, which muft

be proven * liquidiffime, and not by

•f Writs, feems very
|]
anomalous.

Betides, Crimes, according to their

different Nature, muft be diverfly

proven ; fome by Ear-witneffes, as

Blafphemy, Herefy, Curfing of Parents, &c. O-

thers by Eye-witneffes ; as Robbery, Murder, &V.

And the Witneffes competent for proving the one

Crime, are not fo in the other.

The third Citation is out of Antonius Mathceus

de Criminibus, adLib.ff. 48. Tit. 15. C. 3. TV. 4.

The Fifcal cites the latter End of this Section ; but

omits to fet down what the Author refers to in the

C. 6. of thatTitle •, the doing whereof will ferve for

an Anfwer. The Pofuion is, Unus Teftis non eft

dudiendus ; at ft Argumenta alia concurrant, audi-

endus eft : One Witnefs is not to be regarded ; but

if other Arguments concur, he is to be regarded.

Now thefe Argumenta muft be taken out of the

C. 6. of that Title. Argumentum nihil eft aliud, quam

Ratio quce rei dubiafacit fidem ; & eft vel neceffarium,

vel contingens. Neceffarium, cujus Confequentia ne-

ceffaria eft ; veluti coiviffe earn qua peperit, furtum

feciffe, qui rem furtivam efferens deprebenfus eft. Con-

tingens, cujus Confequentia probabilis eft ; veluti,

cadem feciffe, qui cruentatus eft : " An Argument is

" only a Reafon which proves a doubtful Thing ;

" and is either neceffary, or contingent. That is a
s ' neceffary Argument, whofe Confequence is ne-

" ceffary: As for Inftance,That fhe who has brought
" Forth a Child, has certainly known a Man ; or that

" he who is taken in the Fact carrying off ftoln

" Goods,, has certainly committed Theft. Acon-
*' tingent Argument, is that whofe Confequence is

" only probable : As for Inftance, That the Man
" who is bloody, has committed Slaughter." The
neceffary Argument obtains in Criminal as well as in

Civil Cafes ; but the contingent one, which the

Lawyers call a Prefumption, is not of fuch Force.

However, our Author is of Opinion, that Contin-

gentia Argumenta quanquam fingula fidem nonfaciant,

plura tamen conjuncla crimen manifeftare poffunt. Rem
uno atque altero exemplo declarabimus. Occifus eft

CalendisM&vius: Titius perempti inirnicusfait; eidem

fcepius non folum interminatus, fed & infidiatus eft :

Cum deprehehderetur iifdem ' Calendis. in loca cadis,

cruentatus, cum gladio cruento, ad menfuram vulneris

fatlo, toto vultu expall'uit ; interrogate, nihil refpon-

dit, trepide fugit. Hie fingala quidem Argumenta in-

firmiord funt, univerfa tamen ccedis autorem Titium
evidenter defignant. Simile eft Mud, Clodius cum
Pompeia : Nudus cum nuda reperti funt in eodem Cu-

bili ; preteriit id momentum quo turpitudo perfici po-

tuit. Jam olim ille mulierem deperibat, ad ftupruni

per literas follicitaveral. Quis dubitet utrwnque A-
dulterii damnare? " Tho' contingent Arguments

fingly by themfelves make no Proof ; yet feveral

of them joinM together, may make the Crime evi-

dent. We fhall make it plain by an Inftance or

two. Meviu's was kilPd on the firft Day of the

Month : Titius was an Enemy to the Perfon kill'd,

and not only frequently threaten'd him, but way-
laid him. And when he was found on that fame

Day' of the Month, in the Place of Slaughter,

bloody, with a bloody Sword, anfwerable to the

Dimenfions of the Wound ; he look'd as pale as

Death: "Being examin'd, gave no Anfwer, but

run away in a Fright. 3n this Cafe, indeed, the

Arguments fingly confidered don't fay much ;

but taken all together, they plainly prove Titius

to have been the Author of the Murder. What
follows is fuch another Inftance. Clodius and
Pompeia were found naked in the fame Bed, but
not in the Act ; the Time for that was paft : But
he had long courted the Woman, and follicited

her to Lewdnefs by Letters: Then who can
make any Doubt to charge them both with Adul-
tery Now there being in the prefent Cafe no

fuch Prefumptionsas thefe are ; the Rules laid down
by this Lawyer Mathceus, fhew the

Circumftances libelled are not f re- f fujjicient.

levant.

The fourth Citation is from Gail. L. 2. Obf. 66,

N. ii. The fetting down of the Title of the Ob-
fervation, which is Jus venandi an Servitus fit realis

vel perfonalis, Whether Hunting be a real or. per-

fonal Service ; and alfo the Apoftle of the Section,

which is, In Materia Decimarum, teftes fingulares

probant ; In }/: atter of Tythes, fingle Witneffes are

good •, does fhew, that the Matter there treated is

Civil, and not Criminal. And many Things are

allowed in Civil Cafes, which are not in Criminal.

A. Mathceus adLib.ff. 48. Tit. 15. de Probationi-

bus, Cap. 2. Num. 1. ^uicunque Tejles in Caufis

civilibus effe non pojjunt, iis nee in Cr'minalibus Tefti-

monii ditlio eft. At non contra ; quicunque in Caufis

civilibus audiuntur, ii etiam in criminal%bus audiendi

funt. Graviora enim criminalia Judicia civilibus

funt, ideoque & Teftium major deletlus adhibendus eft.

" Whofoever cannot be Witneffes in Civil Caufes,
" are not to be admitted in Criminal Caufes. But
" the contrary does not hold, viz. That whoever
" may be Witneffes in Civil Caufes, may alfo be ad-
" mitted in Criminal Caufes : For Criminal Caufes
" are of more Weight than Civil Caufes ; and there-

" fore in Criminal Caufes we ought to be more nice

" in the Choice of Witneffes." And the Author il-

luftrates this Doctrine, by Examples kt down in

that Chapter.

What has been faid, will ferve to anfwer what is

cited out ofGiurba and Mafcardus.

The Citation from Carpzovius's Criminal Prac-

ticks, i^. 123. TV. 5 j. is imperfectly excerpted : For

I fhall give no other Anfwer, than what is in the

fame Place, from N. 55, to N. 59. Probantur etiam

Indicia ad Torturam per unicum Teftem, in cafu quo

plura Indicia fimul concurrunt, fuper quibus Teftes exa-

minati diverfimode deponunt ; ac unus de uno, alter de

alio, tertius etiam de alio teftificatur : Turn enim om-

nium Teflificatiofimuljuntla, verifimiliter facit deReo,

qui propterea fub Tormentis interrogari poteft. Etfi

enim hac de re non omni ex parte Interpp. conveniant,

nee defint qui Afferlionem hanc fimpliciter rejiciant:

Teftefque hofce, ut fingulares conjungendos non effe an~

tument, eo quod finguli Teftes haudqaaquam fidem fa-
ciant. Veriffimum tamen eft, plures imperfeclas Pro-

bations in Caufis capitalibus conjungendas effe ad ple-

nam Probationem faciendam, quoad effeclum torqtten-

di : Quod communiter Dd. placuiffe, licet namqiie

unicum indicium ab uno Tefte probatum, femiplenam

Probationem & Fidem, adQuaftionem de reo habendum

non faciat : Secus tamen res fe habet, fi plura Indicia-

concurrant, IS conjuntlim reum aggravent, quorum

unumquodque per Teftem fingularem probelur. Nam
una Prafumptio aliam adjuval ; plurimaque Indicia

conjuncla Fidem faciunt. Quod ipfum tamen non

aliter accipi velim, quam hifce tribus cmuurrenti-

bus. Primo, Ut Teftes fmt omni-exceptione majores

& idonei, ac Vitce probata. Secundo, Ut deponant

fuper Indiciis p?-oximis deliclo, non etiam fuper valde

remotis
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remotis Indiciis. Tertio, Indicia fuper quibus Tcftes

ifti fingulares depomint funt plura, & talia qua red-

didit animum Judicis quaft ccrtum quod Reus deli-

querit : Quorum allerutrum fi deficiat, nullum in

Jure habeant Effetlum. " Preemptions make
" Torture lawful, when there is but one Witnefs,
" in a Cafe where feveral Preemptions concur, upon
" which Witneffes being examined, fwear in a dif-

*' ferent Manner, and one witneffes as to one Pre-
*' fumption, another as to another, and a third con-
*' cerning a third. Then all their Evidence being
" joined together, makes the Charge againft the

" Perfon probable, who therefore may be examin'd
" by Torture. For tho' Interpreters don't all agree
" in this Point, and that fome of them do abfolute-

" ly reject this Opinion, and think thefe Teftimo-
" nies are not to be joined, becaufe fin gle Witneffes
" don't make Proof; yet it is a certain Truth, that

" in Capital Cafes feveral imperfect- Proofs are to

" be joined together, in order to make a full Proof
" as to the Effect of Torture. This is the com-
" mon Opinion of the Doctors-, for tho' one Pre-
" fumption prov'd by one Witnefs, does not make
" half Proof in order to examine the Prifoner by
" Torture •, yet the Matter is otherwife, if feveral

" Preemptions concur jointly to charge the Pri-
" foner, of which any one may be proved by a

" fingle Witnefs ; for one Preemption ftrengthens

" another, and many ofthem joined together make
" up a Proof. But I would not have this to be un-
" derftood to be fo, except when thofe three Things
" concur : 1. That the Witneffes be above all Ex-
'* ception, proper in the Cafe, and of a good Life.

" 2. That they fwear as to Circumftances immedi-
" ately relating to the Crime and not as to thofe

" which are very remote. 3. That the Prefumpti-
" ons upon which thofe fingle Witneffes fwear, be
" feveral and fuch as in a Manner may fatisfy the

" Judge, that the Prifoner is guilty of the Crime.
" But if any of thofe Things be wanting, they can
" have no Effect in Law."
The Preemptions in Swintown's Cafe were not in

the Indictment, but in the Probation, and feem to

have been very pregnant and near, whereas thefe

libelled againft Captain Green are moft remote.

But to put this Matter in its true Light, the Ho-
nourable Judge and Affeffors aredefired to remem-
ber, That Preemptions never refpect the Delict,

or the Corpus delitli, but the Delinquent, and the

Perfon of the Accufed : For as Menocb. de Prefumpt.

L. 1. Q. 3. N. 2. very well fays, Prcefumptioverfa-

tur circa id quod geftum eft, fed ignoratur qualiter

geftum ; a Prefumption relates to the Thing done,

but not to the Manner of doing it. Now, in the

Opinion of all Lawyers, Belitlum debet ejfe mani-

ftftum, a Crime ought to be manifeft. Julius Cla-

rus, Sententiarum Lib. 5. i^. 4. Sciendum eft autem
quod in omnem Cafum nunquam debet Judex procedere

ad aliquem ablum, nifi prius illi conftet Belitlum ipfum

fuijfe commijfum. " But you muft know, that a
" Judge in no Cafe ought to proceed to any Act of
" Court, except it appear to him before-hand that
" the Crime was committed." And in that Place,

illuftrates this Doctrine by Examples, and the Au-
thority of other Lawyers, to which I refer. His Sen-

timent in the End of that Queftion being, Et ubi

conjlet Seeks non intervenijfe, filebit Procejfus : And
where it appears that no Crime has been committed,
Proceedings muft ftop.

So that ubi conftat de deliUo, where the Crime is

certain, the Doubt and Controverfy arifes about the

Delinquent, fo as it is uncertain who is the Per-

Vol. V.

/^Piracy.
sp?

fon guilty, or the Committer of this Crime, whe-
ther it be Robbery, Piracy or Murder. Thofe who
admit or Probation, per Indicia fc? Argumcnta, by
Preemptions and Arguments, diftinguiih thefe into
Proxima & Rmeta, near and remote ; and to each
of them give a different Effect in Law. Capr. <%
1 20. A7

. 6. Indicium deftnitur argumentum delitli per-
petrati demonftrativum, feu Indkativutn, Idem, <%.

121. N. 1
. Indicia propinqua ac certa, quorum unum-

quodque per fe fufficit ad Torturam. Ilujus generis
Indicia non verifimilia ac probabilia fed certa, non
levia aut perfuntloria fed urgentia ; non dubia ant
aquivoca, qua>. multipliciter interpretari queunt, fed
concludentia, fc? ad Belitlum inferentia funt, & Cri-
mini quaji inherent, ita ut Us apparentibus, nihil ni

fiRei Confeffw deep videatur. And N. 14. & feqq.
ut

^

Indicium femiplence Probations per fe folum fuf-
ficiens & Idoneumft ad Torturam, tria requiruntur,
1. Ut Teftis ille unicus fit omni exceptione major.
2. Ut hie Teftis deponat de aclu immediato, quod
fieri intelligitur, fi Teftis fua ajfertionis rationem per
fenfum corporeum rei convenientem reddat, quod
nempe ipfemet Belitlum ab accufato perpetrari vi-

derit vel prefens interfuerit. Quare, Si Teftis non
de ipfo crimine deponat, fed de aliquo aclu ad deMum
proxime accedente, Indicium fufficiens non facit. Si-

cuti nee illius Teftimonium idoneum ac fufficiens eft,

qui deponit de Belicio quod in oculos cadit, & rationem
reddit de alio fenfu. 3. Ut Teftis verbis dilucidis Cif

indubitatis de Crimine teftifkelur. " A Prefumption
" is defined to be a demonftrative or declarative
" Argument ofa Crime committed. £>. 121. N. 1.

" Near and certain Prefumptions, of which every
" one is efficient of itfelf to juftify Torture. Pre-
" fumptionsof this kind, ought not to be likely or
" probable, but certain ; not flight or trifling, but
" urgent ; not doubtful or equivocal, that mayad-
" mit of many Interpretations, but concluding,
" really inferring the Crime, and fo infeparable
" from it, that thofe Prefumptions appearing,
" there feems to be nothing wanting but the Con-
*•* feffion of the Criminal, & N. 14. and following.
" To make the Prefumption of half full Proof fuf-

" ficient to juftify Torture, there are three Things
" required. 1. That that one Witnefs be beyond
" all Exception. 2. That the Witnefs fwear as to

" the immediate Act, which muft be underftood,
" that the Witnefs give for the Reafon of his Af-
" fertion, fome bodily Senfe proper to the Thing;
" as for Inftance, that he faw the Crime committed
«• by the Prifoner, or was prefent at the Time :

" Therefore if the Witnefs don't fwear concerning
" the Crime itfelf, but concerning fome Act that

" comes next the Crime, it is not a efficient Pre-
" fumption. So neither is his Evidence proper
" and fufficient, who fwears concerning a Crime
" that is the Object of Sight, and gives an Ac-
" count of it from fome other Senfe. 3. That the

" Evidence concerning the Crime be in clear, and
" not doubtful Expreffions." After which our Au-
thor gives Examples ; and it is to be obferved,

That thefe Indicia, Prefumptions, are requir'd in

order to torture ; for they are not, in this Author's

Opinion, efficient to condemn, unlefs they be Cer-

tifftma, lndubitatiffima, £s? Luce Meridiana Clariora,

moft certain, undoubted, and as clear as the Sun at

Noon, in which Cafe they have the Effect ofa com-
pleat Probation.

The Indicia remota, remote Prefumptions, which

are alfo term'd, Bubitata, Semiplena, que rem ve-

ratn effe arguunt, non femper fed plerumque tan-

tum, unde etiam non dicuntur fimplkiter certa in-

G g g g dicta
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dicia, fed veriftmilia cs? probabilia, feu veluti certa

Indicia: "Doubtful, half full, which don't always
" argue the Matter to be true, but almoft always ;

" v/hence it comes, that they are not (imply called

" certain Prefumptions, but likely, probable, or
" almoft certain Prefumptions." And thefe cumu-
latively and in great Number concurring, may bring

a Perfon to Torture, but never to Condemnation.

Now, by applying this general Doctrine to the

Indictment, it is Juris Incontraverfi, uncontraverti-

bleLaw, that the Deliclum, Crime itfelf, cannot be

proven per Indicia & Prefumptiones, by Tokens and

Prefumptions. And as to the Pannels, tho' a De-
lict Crime were proven per Teftie omni exceptione ma-
jores,by unexceptionablc\VitnefTes,yet it will appear,

That the Circumftances libelled, do not deferve the

Nameof/WzVw, Prefumptions; and
* Name. tho'they fhould be allowed that*Com-

pellation, yet they are Remotiffima,

very remote, and by confequence can have no Ef-

fect as to Condemnation.

As to the additional Conclufion, that

* forfeited. the Ship and Cargo fhould be * efcheat-

ed, theFifcal cites a wrong Place, and

fuppofes the Cafe to be what it is not : But feeing

he values Mr. Molley's Authority fo much, his Opi-

nion in this Matter, as exprefs'd in the fame Trea-

tife, C. 4. §.21,22. is thus : By the Law Marine,

if Goods are taken by a Pirate, and afterwards the

Pirate attacks another Ship, but in the Attempt is

conquered, the Prize becomes abfolutely the Cap-

tors, favmg the Account to be render'd to the Ad-
miral •, and it is accounted in Law a juft Caption

of whatfoever may be got or taken from fuch Beafts

of Prey, be the fame in their own or in their Suc-

ceffor's Pofleffion. But then an Account ought to

be render'd to the Admiral, who may (if they hap-

pen to be the Goods of the Fellow Subject of the

Captors, or of Nations in Amity with his own Sove-

reign) makeReftitution to the Owner-, theCofts and

Charges, and what other Things in Equity (hall be

decreed to the Captor, firft confidered and deducted.

§. 22. By the Statute 27 Edward III. cap. 13.

If a Merchant lofe his Goods at Sea, by Piracy or

Temped (not being wreck'd) and they afterwards

come to Land, if he can make Proof they are his

Goods, they fhall be reftored to him in Places

guildable by the King's Officers, and fix Men of

the Country.

This Law hath a very near Relation with that

of the Romans, called de Ufucapione, or the Atinian

Law -, for Atinius enacted, That the Plea of Prefcrip-

tion or long PofTeflion, fhould not avail in Things

that had been ftolen, but the Intereft that the right

Owner had, fhould remain perpetual : The Words
of the Law are thefe, gtuod furreptum eft, ejus

rei Alterna aucloritas ejfet. Where by Auclori-

tas, Authority, is meaned Jus Dominii, the Right

of the Proprietor remains perpetual, tho' a Thing

be dole.

CURIA JUSTICIARIA, Supremo:

Curies Admiralitatis tenta in Pratorio, vel no-

va Domo Sejfionis Burgi de Edinburgo, decimo

tertioDie Menfis Martii, 1705, per Judicem

ditlce Curice, ex? per Honoraiijfimos Viros, ]o-

anntmComitem ^Loudoun, Joannem Domi-

num de Bdhaven, Dominos Robertum Dun-
das de Arneftoun, Joannem Home ^Black-
adder, £5? Joannem Cockburn de Ormiftoun

Ajfejfores.

Curia Legitime Ajfirmata.

Intran,

Captain Thomas Green, Commander of the Ship
called the Worcefter, now in Bruntifland Harbour.

Captain John Madder, Chief Mate of the faid

Ship.

John Reynolds, fecond Mate of the faid Ship.

Thomas Linftead, Afliftanr to the deceafed Super-
cargo of the faid Ship.

James Burn, Boatfvvain of the faid Ship.

James Symp/on, Gunner.

Andrew Robertfon, Gunner's-Mate.

John Brucklie, Seaman.
George Kitchen, Seaman.
Henry Keigle, Carpenter of the faid Ship,

George Haines, Steward of the faid Ship.

Samuel Wilcocks, Chyrurgeon's Mate.
George Glen, Seaman.

Alexander Taylor, Seaman.
And John Bannantyne, Seaman in the laid Ship,

AH of them indicted and accufed at the Inftance

of Mr. Alexander Higgms, Procurator- Fifcal to the

High Court of Admiralty, for the Crimes of Piracy,

Robbery and Murder, in Manner mentioned in the

two feveral Indictments raifed againft them there-

anent, before infert in the Court holden the Fifth

ofM??rMnftant.

PURSUERS.
Mr. Alexander Higgins, Procurator-Fifcal.

Sir James Stuart, her Majefty's Advocat.
Sir David Dalrymple, and Mr. William Carmi-

chael, her Majefty's Soilicitors.

Sir Patrick Home.

Sir Gilbert Eliot.

Mr. Alexander Mackleod.

Mr. Francis Grant.

Advocats.

Procurators in DEFENCE.
Sir David Thoirs.

Sir Walter Pringle.

Mr. David Forbes.

Mr. George Alexander.

Mr. John Elphinfton.

Mr. John Spotfwood.

Advocats.

The Libels and Informations for both Parties

being read over in Prefence of the faid Judge and
AffcfTors, and in Prefence of the Pannels and Af-
fizers.

The Judge and AfTefTors having advifed both the

Indictments purfued by Mr. Alexander Higgins,

Procurator-Fifcal of the High-Court of Admiralty,

againft Captain Thomas Green, and the hail Pannels

in both Indictments, with the foregoing Debate

thereupon ; they find, That Keigle, and the other

Pannels in the firft Indictment, cannot be delay'd in

their Trial, on Pretence that Captain Green, as

their Commander, ought to be firft difcufs'd ; and

therefore repel the firft dilatory Defence : And
find that Reynolds being libelled againft as Socius

Criminis, a Fellow- Criminal ; and there being no

Speciality, or particular Ground of Exculpation

proponed, why he fhould be previ-

oufly tried ; therefore * repel the fe- * rejett.

cond dilatory Defence proponed for

Captain Green, and thefe in the Indictment with

him •, and repel the Objection a-

gain the * Generality of the In-
<rer

™™
dictments 5 in regard of the Nature

of
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of the Crimes ; and find the Crimes of Piracy, or

Robbery, or Murder, as libelled, being proven
by clear and plain Evidence, f rele-

f /efficient. vant to infer the Pains of Death, and
Confifcation of Moveable : Refervino-

the Confederation of the additional Conclusion of

the Libels, until the Verdittof the Affize be return-

ed ; and repel the other Defences proponed for the

Pannels ; and remit the whole to the Knowledge of

an Affize.

ROB. FORBES, I. P. A.

The Judge of the High-Court of Admiralty and
AfTeffors, continue the Dyet at the faid Mr. Alexan-

der Higgins's Inftance, againft the

f whole. forefaid f hail Pannels, till To-mor-
row, being the 14th Inftant, at Eight
a-Clock in the Morning ; and ordains

the Affizers and Witneffes to attend

||
each. then,

||
ilk Perfon under the Pain of

200 Merks ; and the Pannels to be

carried back to Prifon.

CURIA JUSTICIARIA Supreme Curies

Admiralitatis tenta in Prcetorio, vel novaDomo
SeJJionis Burgi de Edinburgo, decimo quarto

Die Men/is Martii, 1705. perjudicem dittce

Curie, & per Honoratijftmos Viros, Joannem
Comitem de Loudoun, Joannem Dominum
de Belhaven, Dominos Robertum Dundas
de Arniftoun, Joannem Home de Black-

adder, cf? Joannem Cockbum de Ormiftoun

AJfeJfores.

Curia Legitime Affirmata.

Intran.

Captain Thomas Green, Commander of the Ship call-

ed the Worcefter, now in Bruntifland Harbour.

Captain John Madder, Chief-Mate of the faid Ship.

John Reynolds, Second-Mate of the laid Ship.

'Thomas Linfteed, Affiftant to the deceas'd Super-

Cargo of the faid Ship.

James Burn, Boatfwain of the faid Ship.

James Simpfon, Gunner.

Andrew Robertfon, Gunner's-Mate.

John Bruckley, Seaman.

George Kitchen, Seaman.

Henry Keigle, Carpenter of the faid Ship.

George Haines, Steward of the faid Ship.

Samuel Wilcoch, Chyrurgeon's Mate.

George Glen, Seaman.

Alexander Taylor, Seaman.

And John Bannantyne, Seaman of the faid Ship.

PURSUERS.
Mr. Alexander Higgins, Procurator Fifcal.

Sir James Stuart, her Majefty's Advocat.

Sir David Dairymple, and Mr. William Carmi-

chael, her Majefty's Sollicitors.

Sir Patrick Home.
Sir Gilbert Eliot.

Mr. Alexander Macleod.

Mr. Francis Grant.

Advocats.

Procurators in DEFENCE.
Sir David Thoirs.

Sir Walter Pringle.

Mr. David Forbes.

Mr. George Alexander

Mr. John Elphinfton.

Mr. John Spotfwood.

Advocats.

595

* Affile.
* Jury.

JamesMajoribanks,Mer-
chant in Edinburgh.

Edward Majoribanks of

f Halyards.

Sir James Fleeming of

Rathobyres.

James Gordon, Senior,

and

Robert Forreft, Mer-
chants in Edinburgh.

Archibald Drummond,
* Skipper in Leith.

JohnFindlayfon, Skipper
in Borroftounnefs.

Mark Stark, Skipper
there.

James Jenifon, Skipper
in Queensferry.

JohnMathie, Skipper in

Preftounpans.

Robert Innes,

Robert Walwood,

William Blockwood,

George Clark, and
William Neil/on, Merchants in Edinburgh.

The Affize lawfully fworn, and no Objection

of the Law in the contrary.

Mr. Alexander Higgins the Purfuer, for
'Probation, adduced the Witneffes after

deponing, viz.

Compeared Antonio Ferdinando,

Cook's Mate of the Ship the * Appeared.

Worcefter, which was commanded by
Captain Thomas Green, aged twenty-four Years,

or thereby, unmarried ; with Captain George Tea-

man, Merchant in Dundee, fworn Interpreter : And
the faid Antonio Ferdinando being folemnly fworn,

||
purged of partial Counfel, examined and interro-

gate upon the Libels, or Indictments. And being

interrogate if he believed in GOD, and if he was

a Chriftian : Depones, That he believes in GOD,
and that he was born of Chriftian Parents, and is

a Chriftian himfelf. And being interrogate upon

the Indiftment, depones, That at Callicoiloan, upon

the Coaft of Malabar, the Deponent did come
aboard the Sloop belonging to Captain Green's

Ship called the Worcefter ; at which Time the

Deponent did enter to the Service of Mr. Love-

day, Purfer of the faid Ship ; and the Deponent

cannot be pofitive of the Time of his coming
aboard, but believes it was about two Years and

a half fince ; and went in the faid Sloop from

Callicoiloan to Keilon, from thence to Cocheene, and

from Cocheene to Calecut, and from that to

Tillicherry : And depones, That upon the Coaft of

Malabar thereafter, he did fee an Engagement

betwixt the faid Sloop, the Ship the Worcefter,

and another Ship failed by WIAte-Men, fpeaking

Englijh, and the faid Ship did bear Englijh Co-

lours. And being interrogate by the

* Pannels, what were the Colours the * Priferiers.

faid Ship did bear : Depones, That

they were of White, Red and Black, like to thefe

that the faid Captain Green's Ship did bear ; and

that firft the faid Captain Green, the Merchant, and

Mr. Loveday, went aboard the faid Strangers Ship,

* Mafter of a Ship. f Of, before a Place, in the Scots DialeB, denotes the Place to be the Eftate of the Perfon natnd.

U i. e. Solemnly fworn, that he would tell the Truth, and nothing but the Truth ; that he had no Prejudice or ill Will againft

any of the Prifoners at the Bar ; that he got no good Deed, or Promife of good Deed, for giving Evidence againft them } nor was

fubtrmd, advifed, or direfled how to fwear, or what he pall fay in this Trial,

G g g g 2 and
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and flayed for about the Space of a Glafs, and then

returned aboard the Worcefter, and then did man the

Sloop of the faid Ship the Worcefter, with about 20
Men,whereofwere Captain Green himfelf, Mr. Love-

day, and the Supercargo, the Carpenter and Gunner,

and that the Gunner's Name was James Simpfon,

whom theDeponent knows, and points to at the Bar ;

and that there were four Guns and two Patteraroes

aboard the faid Sloop ; and thereafter Captain Mad-
der came aboard of the Sloop, and that they did en-

gage the faid otherShip for the firft and fecond Days,

and upon the third Day the faid Ship was boarded

by thofe in the Sloop, who when they came
aboard, did take up thofe of the Crew of the faid

Ship from under Deck, killed them with Hatchets,

and threw them over-board, and that Captain Green,

Captain Madder, and James Simpfon the Gunner,

were three of thefe who went aboard and killed the

Men • And depones, That the Ship the Worcefier

came up during the faid Engagement, and did

fire at the faid Ship, but thefe in the Worcefier

did not board her : And the Deponent believes,

that the Men who were killed and thrown over-

board, as faid is, were about ten in Number ; and

depones, That there were but few Goods aboard

the faid taken Ship, which were carried aboard the

Worcefier, and amongft the reft he

f remembers.
-f-

minds of fome China Root : And
depones, That the faid Ship which

was taken, was failed by fome of the

Crew of the Worcefier, and carried to Callicoiloan,

and there fold, and that the faid Ship was not

tied with a Tow to the Ship Worcefier : And the

Deponent knows not what Men were killed aboard

the Sloop or Worcefier, or if any were killed, but

the Deponent himfelf was wounded in the Arm,
and which Wound he now fhews to the View
of all. Depones, That Captain Madder told the

Deponent, that if ever he did tell any Perfon, ei-

ther white or black, of the faid Engagement, that

he the faid Captain would kill the Deponent, and

heave him overboard. Depones, That

f now. the Upper-Coat which the Deponent

•f prefently wears, was found aboard

of the faid taken Ship, and which the Deponent has

kept fince that Time. Depones, That during the

faid Engagements, Haines, Bannantine, Bruckley,

Wilcocks, Burn, Robert/on, Glen and Taylor, eight

of the Pannels, were aboard the Ship the Worcefier

;

and that Keigle, Kitchen and Linfieed were aboard

the Sloop with Captain Green, Madder and Simp-

fon ; and believes that Reynolds was then afhore at

Callicoiloan : And depones, That the faid Ship was

fold to a King in Malabar, and that the Man who
bought the faid Ship bears a Malabar Name, whofe

Servant is called Coge Commodo : And depones,

That the faid Engagement happened between Tilli-

cherry and Calecut, upon the Coaft of Malabar

:

And depones, That he cannot pofitively tell how
many Guns the taken Ship did bear, but thinks

they were about twenty, fmall and great : And the

Deponent believes, That the Engagement happen'd

about a Month after the Deponent went aboard of

Captain Green's Sloop •, and cannot be pofitive when

the Ship the Worcefier, did engage the faid taken

Ship, whether firft, fecond, or third Day. De-

pones, That the Engagement was by way of a run-

ning Fight. Depones, That he knows not who did

fail in the faid taken Ship to Callicoiloan. Caufa

Scient'ue, the way how he came to know this, the De-

ponent was aboard the faid Sloop during the Time
of the faid Engagement, and faw and heard, as he

has deponed •, and this is the Truth, as he fhall an-

fwer ro GOD. Depones, He can write after the

Malabar Character •, and this Depofition is alfo

figned by the faid Captain George Teaman, the fworn
Interpreter.

Antonio Ferdinando.

Geo. Teaman.

ROB. FORBES.

Compeared Charles May, Chyrurgeon of the
Ship the Worcefier, commanded by Captain

Green, aged twenty-fix Years, or thereby, unmar-
ried ; who being folemnly fworn, purged of partial

Counfel, examined and interrogate upon the Libel

:

Depones, That he was aboard of Captain Green's
Ship the Worcefier, and went from England with
her •, that when the faid Ship went to the Coaft
of Malabar, the Deponent was fet afhore at the

Ibeck, which is the Landing-Place, and from thence
went up fome Miles to Callicoiloan ; and fome
Time thereafter, about a Fortnight, the Deponent
did hear the Firing of Guns as at Sea, and did

meet with Coge Commodo, who was Merchant to the

faid Ship, and bought fome Things from them,
with Francifco de Olivera the Linguifter of the faid

Ship, who had come that Day from the Ibeck, and
that the Deponent aflced him what mean'd the

Shooting ; and that the faid Coge Commodo,zx\&Fran-
cifco de Olivera, anfwered the Deponent, That the

Worcefter had gone out, and was fighting at Sea with

another Ship : And depones, That the next Morn-
ing the Deponent came to the Shore, where he did

fee the Ship the Worcefter riding in her Birth, that

is, much about the fame Place where fhe had lyen

before, and that the faid Place was about four

Miles from the Shore. Depones, That there was

then another Veflel riding with the Worcefter at

her Stern. Depones, That about fome Time there-

after, in the fame Morning, the Deponent did

fee the Long- Boat of the Worcefter coming to the

Shore in a great Hafte ; and that when the Boat

landed, the Deponent afked the Men what was the

Matter that brought them afhore, it not being

ordinary for Boats to come over the Bar, by reafon

of a great Sea : And the Men anfwered, That

Captain Madder had fent them afhore for a Pin-

guetta (which is the Name of a certain kind of

Boat) with Water, becaufe they had fplit and ftaved

all their Water aboard, and that there had been

Bufking all Night, which the Deponent underftood

meant, that they had been at fore Labour and

Fatigue, as if their Ship had been driven from

her Anchor, and bearing up again. Depones, That

he did not fpeak at that Time with the Men
in relation to any Fight, but that the faid Men
told him, they had brought a Ship in with them ;

and that the Deponent made no ftay at the Shore,

but returned immediately to Callicoiloan, where his

Patients were. Depones, That five or fix Days

thereafter, the Deponent went aboard the Wor-
x

cefter for fome Medicines which he wanted for the

Ufe of his Patients ; and that when he came aboard,

the Deponent faw the Deck of the Worcefier lum-

ber'd with Goods, and five or fix Chefts alfo, and

fome Bales of Goods ; and that the Deponent did

then fay to Mr. Madder Senior, What have you

got there ? You are full of Bufinefs. And that

Mr. Madder did then curfe him, and bid him go

mind his Plaifter-Box. And depones, That the

Deponent was afterwards informed, that the Ship

which was riding at Stern of the Worcefier, was

fold to Coge Commodo^ the Ship's Merchant at Ktilon

River \
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River-, and the laid Ship was brought there by a

Part of the Worcefter^ Crew who immediately left

her fo foon as they had brought her to an An-
chor, or otherways fixed her. De-

* Interpreter, pones, That the * Linguifter like-

wife told the Deponent, That Coge
Commotio complained, he had bought the Ship too

dear •, and that he faid, he had bought one the Year
before cheaper, tho' four times the Value. De-
pones, That fome time thereafter, the Sloop came
down the Coaft ; and that Antonio Ferdinanclo was
fent afliore to the Deponent at the Ibeck ; and that the

faid Antonio Ferdinando, the Black, was wounded in

the Arm : And that the Deponent
* PJaifter. did take off the * Dreffing of the

faid Wound, and found it to be a

Fracture ; and that it look'd as if the Wound had
been occafioned by a Gun-fhot. And that the De-
ponent afked the faid Antonio Ferdinando, the Black,

who had dreffed the Wound, or fet his Arm ?

And that the faid Black did tell the Deponent,

That he was fet afhore at Cochin, and there dreff-

ed by a Dutch Chyrurgeon. And depones, That
fome Time thereafter he went aboard the Wor-
cester, and called for the faid Black, and any other

Perfons that were ill ; and there came to him to

his Cheftj Duncan Mackay, and another (which the

Deponent thinks was Edward Cuming, but cannot

be pofitive) and that thefe Perfons were alfo wound-
ed ; and that the faid Black was likeways there.

And Depones, That he did afk his faid Patients

how they came by their Wounds ? And that Mr.
Madder hearing the Deponent afk Queftions, he

came to the Deponent, and bid him afk no Que-
ftions; and likewife charged the Patients to anfwer

the Deponent any Queftions upon their Peril. And
the Deponent then laid to Mr. Madder, that he

had no Command over him ; and that Mr. Mad-
der anfwered, That he would go to one who had

Command over the Deponent : And that the faid

Madder went up accordingly •, and thereafter re-

turned, and ordered the Deponent immediately a-

fhore •, and the Deponent was accordingly carried

afhore in the Pinguetta, that was lying by the

Ship's Side. Depones, That all this which the De-
ponent has before deponed upon, did fall out about

the Months of January or February, 1703 Years.

Depones, That while the Ship the Worcefter was

going up the Coaft of Malabar, Mr. Linfteed, one

of the Crew was left at Keilon, which was near

feven Leagues, or about twenty one Miles from

Callicoiloan ; and that the faid Linfteed was left

there with one Hammond, to take care of fome

Part of the Cargo which was to be put aboard

of the Ship. Depones, That he did not fee the

the faid Mr. Linfteed at Keilon ; but only heard

that he was left there, and remained there, as the

Deponent heard, till the Ship came back. And
Depones, That the Shooting which the Deponent

heard, was before the Ship came back, as he

has already deponed. And Depones, That there-

after, during the Voyage, he never heard the Crew,

or any of them, talk of their taking a Ship. De-

pones, That whilft the Deponent heard the faid

Shooting, Mr. Loveday and Mr. Otlay were afhore

at Callicoiloan : And depones, That when the Wor-

cefter failed from England, the Crew was about 35
or 36 in Number. Depones, That while the De-

ponent was aboard, the Ship went no further up than

Callecut : And depones, That the Reafon how he

knows Mr. Hammond and Mr. Linfteed were a-

fhore at Keilon, was, that he heard the Supercargo
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defire the faid Perfons to go afhore, and take care
of fome Part of the Cargo. And depones, That he
was but two or three Hours aboard after he heard
the Supercargo give the faid Order -, and faw not
the laid two Perfons {Hammond and Linfteed) go a-
fhore. And depones, That it was in the Ship the
Worcefter's going up the Coaft of Malabar, that the
Deponent heard the Shooting. Depones, That
upon that Coaft the Ship fprung a Leak, and did
from thence fail to Bengal, in order to have the
fame helped : And depones, That he knows not
how many Leagues there was, betwixt the Place
where the Leak fprung, and Bengal ; but that it

was about five Weeks Sailing. Depones, That he
knows not the Reafon, why the Ship was not brought
into fome Place on the Coaft of Malabar, for being
refitted. Depones, That when the Deponent came
aboard at Callicoiloan, that the Ship weighed An-
chor, and failed to Cochin, and from that to Calle-
cut, and thereafter came back the fame Way. De-
pones, That there were fome Goods put aboard the
Ship from Callicut, but none at Cochin, as the De-
ponent remembers. And further depones, That
when the Deponent returned, he found Mr. Ham-
mond and Mr. Linfteed afhore at Keilon. Caufa Sci-

ential patet. The Way how he comes to know
this is evident. And this is the Truth, as he fhall

anfwer to G O D.

Charles May.

ROBERT FORBES.

Compeared Antonio Francifco, Servant to Cap-
tain Thomas Green, Commander of the Ship

the Worcefter, aged 22 Years, or thereby, unmar-
ried ; with Captain George Teaman, Merchant, in

Dundee, his Interpreter: And the faid Antonio

Francifco being folemnly fworn, purged of partial

Counfel, examined and interrogat upon the Libel

purfued by the Procurator-Fifcal, againft the faid

Captain Green, and the other Pannels ; depones,

That the Deponent believes there is a G OD •, and
his Miftrefs at Pegu caufed baptize him a Chrifti-

an ; and he owns the Chriftian Religion : And he

came to the Service of Captain Green, at Delagoa.

Depones, That upon the Coaft of Malabar, while

the Deponent was aboard of the Worcefter, he

heard fome Shooting of Guns from aboard the

Worcefter, to the Number of Six, or thereby

:

And that the Deponent, in the mean time, was

chained and nailed to the Floor of theFore-Caftle in

the faid Ship •, and he heard no other Shooting from

any other Ship. Depones, That two Days after

the Deponent heard the faid Shooting, he faw fome

Goods brought aboard the faid Ship the Worcefter ;

and which Antonio Ferdinando, the other Black, told

the Deponent, were brought from another Ship

which they had taken : And likewife the faid

Black told the Deponent, that at the fame Time
Captain Madder had given fome Rack, id eft, Bran-

dy to the Men. And at the fame time, the other

Black told the Deponent likeways, That there were

ten Men of the Crew of the taken Ship kill'd,

when fhe was taken. And that the faid Black did

let the Deponent fee a Plaifter on his Arm, upon

which he faid he had got a Wound by a Shot,

while in the Sloop taking the other Ship: And
that he told the Deponent, that the faid Ship was

taken by the Sloop belonging to the Worcefter

:

And that the Deponent neither heard of, nor did

fee any other wounded Men. Depones, That he

does not know where they were failing, after he

heard
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heard the Shooting ; but he was told by the other

Black, that they were failing to Callicoiloan : And
the faid other Black did forbid the Deponent to tell

any Perfon whatfomever of the faid Engagement.

And the Deponent does not remember how long it

is fince he heard the faid Shooting of Guns. And
depones, That Antonio Ferdinando, the other Black,

told the Deponent all thefe Matters upon the Coaft

of Malabar: And that the faid Antonio came aboard

fhe Ship the Worcefier, when they were going to

Bengal. And depones, That while he was chained

to the Fore-Cattle, he knows not who were aboard,

or who were afhore : And that he was fo chained

for the Space of two Months •, and that he was fo

chained to the Fore-Caftle about ten Days before

he heard the faid Shooting : Caufa Scientce patet.

Depones, He cannot write.

This Oath figned by the faid Captain George

Teaman, the Deponent's Interpreter.

George Teaman.

ROBERT FORBES.

Compeared James Wilkie, Taylor, Burgefs of

Edinburgh, aged twenty five Years, or there-

by, married ; who being folemnly fworn, purged

of partial Counfel, examined and interrogat upon

the Libel purfued by the Procurator-Fifcal, againft

Captain Green, and the other Pannels •, depones,

That in Ottober laft, after Captain Green's Ship

was brought into Bruntijland, the Deponent went

over to Bruntijland with his Mother, with a De-

fign to learn fome News, or to get fome Notice

of a Brother of his, Andrew Wilkie, who had gone

along with Captain ~Drummond to the Eaft-lndies

:

Depones, That after the Deponent and his Mother

came to Bruntijland, they went to Mrs. Seaton's

Houfe j where the Deponent fell in Company
with George Haines, whom the De-

*no?jojhev}s &t ponent prefently * points in the Pan-
zer Bar. nei . anc} after fome Difcourfe, the

Deponent afked the faid George

Haines, Whether or not, in his Voyage, he had

feen Captain Drummond ? At which the faid Haines

fell in a, Paffion, and faid, D— n me, what have I

to do with Captain Drummond ? Depones, That the

Deponent feeing Haines in fuch a bad Humour,
forbore for fome time to fpeak about his Brother

or Captain Drummond: But after that they had

taken fome Cups about, and that the Deponent

thought Haines in a better Mood, the Deponent

afked the faid Haines, If he had not heard of, or

feen. any Scots Ship coming to or from the Eajt-

Indiej .? Depones, That Haines then faid, That

while their Ship was upon the Coajt of Malabar

{where they had. taken in a Black, whom Haines

pointed to, and had by him at the Time) a Dutch

Ship informed them, That one Captain Drummond,
commanding a Scots Ship, was turned Pirate ; and

that thereupon they manned their Sloop, and made

themfelves ready, in cafe they Jhould have been at-

tack'd. But Haines added, That they did not fee

the faid Captain Drummond. Depones, Than the

faid Haines did likewife fay, That he had in his

Cuftody, at the Time the Ship the Worcefter was
feized in, the Road of Leith, that which he would'

not havenfallen in the Seizers Hands for twice the

Value, of the Ship. And depones, That the faid

Haines likeways added, That he threw it over-

hoard after the Ship was feized ; faying, Let- them

feek it now in the Bottom of the Sea. Depones,

That while the Deponent was difcourfing with the
faid Haines about the Worth of the Ship ; the faid

Haines faid to the Deponent, That it would not be
found to be fo rich as it was expected : But chat

there was ftill in the Ship that which would never
be found by the Seizers, uniefs they pulled her
Board from Board : And that the faid Haines faid,

He knew very well where that thing lav. Depones,'
That his Mother having gone to the other Room
to Mrs. Seaton, the Miftrefs of the Houfe ; fhe de-
fired the faid Mrs. Seaton to enquire of Haines
concerning her Son, the Deponent's Brother ; and
that Mrs. Seaton faid, That Haines

was a f Suiter of Anne Seaton, her * courted.

Daughter, who would be more pro-

per to enquire that of Haines : And that the next
Morning Anne Seaton declared, in Prefence of
Kenneth Mackenzie, that Haines had faid to her,
He found they had a Defign to pump him ; but that

they Jhould not be the wifer of him : Tho' what he

hadfaid, he had faid; but would fay no more at

that Time. Caufa Scientia patet. And this is the

Truth, as he fhall anfwer to GOD.

James Wilkie.

ROBERT FORBES.

Compeared Kenneth Mackenzie,

f Indweller in Cannongate, aged f Inhabitant.

twenty feven Years, or thereby ;

married : Who being folemnly fworn, purged of
partial Counfel, examined and interrogat, utfupra:
Depones, That in the Month of Oclober laft, when
the Ship the Worcefier was lying in Bruniifland

Harbour, the Deponent was in Widow Seaton's

Houfe with George Haines (whom he now points

to in the Pannel) and James Wilkie, and heard the

faid James Wilkie afk the faid Haines about Captain
Thomas Drummond's Ship ; at which the faid Haines
fell in a Paffion ; but the Deponent going out of the

Room, heard no more what paffed. And depones,

That the fame Night the Deponent heard Mrs. Wil-
kie intreat the faid Widow Seaton, to endeavour to

get an Account from any of Captain Green's

Crew, of her Son, who had gone Doctor aboard
of the faid Captain Drummond's Ship : And having
returned next Morning, the Deponent heard Anne
Seaton, Daughter to the faid Widow Seaton, tell,

That Haines had faid to her, that they had a De-
fign to pump him ; but what he had faid, he had
faid. And that he the faid Haines told {the faid

Anne Seaton, when afked by her, why he fell in a

Paffion at the mentioning of Captain Drummond?
That he anfwered, That he knew more of the faid

Captain Drummond, than he would tell. Caufa

Scientice patet. And this is the Truth, as he fhall

anfwer to GOD.
Kenneth Mackenzie.

ROBERT FORBES.

Compeared William Wood, one of the Gunners

of her Majefty's Artillery, aged fifty three

Years, or thereby ; married : Who being folemnly

fworn, purged of partial Counfel, examined and

interrogat, ut fupra ; depones, That the Deponent

was in Company with George Haines,

at Bruntijland ; and that one John
Henderfon, f Writer, in Edinburgh, f Cerkfor

was likeways prefent. Depones, That Law-Buf.nefs.

the faid George Haines, and the reft

in Company with the Deponent, hav-

ing
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ing drunk pretty warmly, the laid George Haines

fell in a melancholy Fit ; and John Henderfon

having afk'd the Reafon, the faid Haines expreffed

himfelf thus : It is a Wonder that Jince toe did not

fink at Sea, that God does not make the Ground open

andfwallow us up when we are come a/bore, for the

Wickednefs that has been committed during this lafi

Voyage, on board of that old Bitch Befs ; pointing to

Captain Green's Ship. And depones, That there-

after he went a walking with die

f Sands. faid George Haines in the \ Links of

Bruntifand ; and the Deponent hap-

pening to tell the faid Haines, that Captain Mad-
der's Uncle was burnt in Oil, for attempting to

burn the Dutch Ships at Amflerdam ; the faid

George Haines did thereupon tell the Deponent,

That if what Captain Madder had done, during his

lafi Voyage, were as well known, he deferved as much

as his Uncle had met with. Caufa Sciential patet.

And this is the Truth, as he fhall anfwer to

GOD.
William Wood.

ROBERT FORBES.

Compeared John Henderfon,Writer in Edinburgh,

aged twenty Years, or thereby ; unmarried :

Who being folemnly fworn, purged of partial Coun-
fel, examined and interrogat utfupra

Depones, f conformis precedenti (viz.

William Wood) in omnibus ; except as

to what happen'd betwixt the faid

William Wood and George Haines

in the Links of Bruntifand, in relation to Cap-
tain Madder and his Uncle. Caufa Sciential pa-

tet. And this is the Truth, as he fhall anfwer

to GOD.
John Henderfon.

ROBERT FORBES.

f as William

Wood/// every

Thin*.

Compeared Anne Seaton, Indweller in Brunt-

ifand, aged nineteen Years, or thereby, un-

married : Who being folemnly fworn, purged of

partial Counfel, examined and interrogat ut fupra,

depones, That fhe was prefent with Georges Haines,

one of Captain Green's Crew (whom fhe points at

the Bar) in Bruntifand, at the Time when Mrs.

Wilkie and her Son were there : That Mrs. Wil-

kie defired the Deponent to endeavour to learn if

George Haines knew any thing of Captain Drum-
mond, becaufe the laid Mrs. Wilkie had a Son
that went along with him. Depones, That fhe

the Deponent did accordingly enquire at Haines's,

but he denied that ever he faw the faid Ship, or

knew any thing of her. Depones, That fhe was

likewife prefent with George Haines, when William

Wood, one of her Majefty's Artillery, and John

Henderfon, were in Company with him, and that at

that time, George Haines, in a melancholy Fit, ex-

preffed himfelf thus: It's a wonder, that finee we did

notJink at Sea, that we are not fwallowed up with the

Ground a/hore, for the Sins committed on board of

Captain Green'.; Ship. And depones, That he like-

wife added, during the laft Voyage. And depones,

That Haines faid to the Deponent, That he knew
more of Captain Drummond than what he would ex-

prefs at that time : Depones, That the faid George

Haines told the Deponent, That when the Ship was

feized in Leith Road, he had aboard with him that

which he would not have had to fall in the Seizers

Hands for twice the Value of the Ship, but that
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he threw the fame over-board. Depones, That fhe
never talked with Haines about an old Sweet-heart
that Hie had aboard of Captain Drummond's Ship,
nor did the faid Haines fay to the Deponent, That
fhe would never fee him again. And depones, That
fhe never heard Haines fay, That there was yet a-

board of the faid Ship what would not be found un-

lefs Jhe were pulled Board fro?n Board. And de-
pones, That when the Deponent was enquiring
of Haines about Mrs. Wilkie's Son, that he faid,

That Jhe defgned to pump him as Mr. Mackenzie
had done before. Caufa fcientia patet. And this is

the Truth as fhe fhall anfwer to GOD

Anne Seaton.

ROBERT FORBES,

Compeared Captain John Brown, Skipper, in

Leith, aged 40 Years, or thereby, married,
who being folemnly fworn, purged of partial Coun-
fel, examined and interrogate ut fupra: Depones^
That he went aboard the Ship the Worcefter when
the Goods were unloaded, by Order of the Lords
of the Committee of Privy-Council, and faw the

Hatches, which were faft and fealed, opened : De-
pones, That oh the Larboard -fide of the Ship, the

Goods were much damaged, and that few or fione

of the pack'd Goods were numbered or marked,
which is cuftomary -, and the Deponent himfelf

never received any Goods but what were marked,
that he might know to whom they belonged. De-
pones, That the Goods aboard the faid Ship, were
regularly enough flowed : And be-

ing interrogate * for the Prifoners,

whether or not it be cuftomary that

Goods be marked or numbered where
there is a Supercargo aboard : Depones,

That it is always cuftomary, whether they belong

to ten, or one Man : And being interrogate for

the Pannels, whether or not the Reafon why the

Goods wanted Mark or Number, might be, becaufe

that the Goods were much damaged, and the Pep*
per fpoiled and heated. Depones, That where the

Goods or Pepper were fpoiled, the Bales were all

rotten to Pieces, but where the Pepper and other

Goods were intire, there were Bales and Packs which

wanted both Numbers and Marks : And being

likewife interrogate by the Pannels, whether or

not there were fome Packs and Bales that had a

common Ship- mark, and fome who
had only the Vettage f thereof, being f Sign.

near worn out. Depones, That there

were a great many who had a common Mark,

* On behalfof
the Prifoners.

and that it was plain and obvious, and that there

were others who had no Mark at all, and that

the moft Part wanted Marks altogether, and that

there were two or three Bales which had the Ve-

ftige of a Mark. Caufa fcientice. The
Deponent -f witneffed the unloading f --was Wit-

of the faid Ship, at the Defire of the nefs *?'

Lords of the Committee of Privy-

Council, and faw, and knows as he has depon-

ed, And this is the Truth, as he fhall anfwer to

GOD.
John Brown.

ROBERT FORBES.

Compeared Archibald Hodge, Skipper, in Leith,

aged 40 Years, or thereby, married ; who
being folemnly fworn, purged of partial Counfel,

examined and interrogate, utfupra. Depones, That

he was aboard the Ship the Worcefter in Brunt-

ifand
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ijland Harbour, when the Committee of Privy Coun-
cil came to rummage her, and faw Goods unload-

ed from aboard. Depones, That the moft Part of

the Goods wanted both Number and Marks, which

is no wife common or regular in any Ship that ever

the Deponent has feen : But the Deponent did never

fee any Eafi-India Ship unloaded before. Caufa

fcientice patet. And this is the Truth, as he mall

anfwer toGOD.
Archibald Hodge.

ROBERT FORBES.

Compeared 'John Glen, Goldfmith, Indweller in

Leitb, aged 43 Years^ or thereby, married •,

who being folemnly lworn, purged of partial Coun-

fel, examined and interrogate, us fupra. Depones,

That the fecond Day after the Ship the Worcejter

came to Leitb Road in Summer laft, the Depo-
nent went aboard the faid Ship, and about twelve

a Clock of the Day, the Deponent was in the Ca-

bin with Captain Madder and one Hammond, now
in England, as the Deponent is informed •, at which

Time the faid Captain John Madder took a Seal

out of his Pocket, and afked the Deponent, what

he thought of the Scots African and Indian Com-
panies Arms, and at the fame time gave the De-
ponent the faid Seal in his Hand, to which the De-
ponent did look, and found thereon the St. Andrew's

Crofs, a Dromedary, a Camel, with a Caftle on

the Back of it, and a Ship with a Rifing-Sun a-

bove the Helmet, and two wild Men as Supporters,

and that the faid Seal, to the beft of the Depo-
nent's Memory, was near the Bignefs of an Engli/h

Half-Crown, and had an Handle of Lignum vita.

And being interrogate if aboard the faid Ship

he did fee the Impreffion of the faid Seal upon any

Paper : Depones negative. And further depones,

That the Seal now exhibited in Court, was not the

fame which Captain Madder did fhew to the De-

ponent •, and whereupon he has deponed as above,

Caufa fcientice patet. And this is the Truth, as he

fliall anfwer to GOD.
John Glen.

ROBERT FORBES.

The Probation being ended as a-

f Jury order d bove
>
and tne t Affize ordained to en-

to •withdraw, clofe, fome of theAffizers moved, that

that Part of the Judges and AfTefTors

% Sentence or * Interloquitor, whereby they find the

Opinion. Crimes of Piracy ,or Robbery,orMur-
der, as libelled, being proven by clear

.. i a. . n and plain Evidence, H relevant, {3c.
\ Sufficient to V >'

n

,' ,

bear a Trial. to be explained as to thefe Words, be-

ing proven clear and plain by Evidence,

if the fame did require, that the faid

Crimes of Piracy, or Robbery, or Murder, fhould

be proven by two or three Witneffes, directly prov-

ing the forefaid Crimes : Or, if it were only requir-

ed, that the Crimes of Piracy, or Robbery, or Mur-
der, as libelled, being proven by a clear and plain

Evidence, as to the cumulative and concurring Pre-

emptions, whereby the fame were alledged to be

inferred, altho' two concurring Witneffes fhould not

be found as to every feveral Preemption, were Effi-

cient : The faid Judge and Affeffors declared their

Meaning to be in the Terms of Law, viz. That tho'

there were not a direct Probation of the Crimes li-

belled, per idoneos Tejles, vel inftrutla apertiffimis

documents, by proper Witneffes, or made good by

plain Proofs •, yet if the Crimes did appear by the

Qualifications and Circumftances, as they were li-

belled, to be made oxxper indicia adprobationem in-

dubitata & luce clariora, by undoubted Preemp-
tions as clear as Sun-ihine, albeit every Circum-
ftance and Qualification were not proven by two
direct Witneffes, the fame fhould be held for a
clear and plain Evidence.

Thereafter, according to the Cuftom obferved in

Criminal Courts and Proceffes, That the Advocates
for the Purfuer, and for the Pannels,

are allowed f bine hide to fpeech the

Affize, and refume and lay before the J J„> fe
Affizers, the Libel, with the Interlo- Zfpelk to7be
quitor paft thereon, and apply the Pro- Jo-
bation led for proving thereof on the
one Part, and on the other to refume
the Defences for the Pannels, and to take off as
much as poffible, the Weight of the Probation for
their Defence and Exculpation ; Sir David Dalrym-
ple, her Majefty's Sollicitor, one of the Affiftants to
the Procurator- Fifcal in this Criminal
Purfuit, fpoke to the f Affize in + Jury.

manner following.

Gentlemen of the INQUE ST.

YOU have before you Indictments againft the
Pannels upon very atrocious Crimes, and

thefe Indictments have been fuftained relevant, as
libelled by the honourablejudge- Admiral, to be pro-
ven by clear and plain Evidence. But for your
further Satisfaction, at the Defire of fome of your
own Number, made openly in Court, the Judges
have declared, That by thefe Words, Plain and
clear Evidence, they do not confine the Affize to
two concurring Witneffes, but have left to you what
Evidence is neceffary to make Faith according to

the Nature of the Crime, to your Conviction.

Your Bufinefs then, Gentlemen, is to apply or
compare the Probation with the Indictment, and to

return your Verdict diftinct, concerning what you
think proven or not.

It is a Happinefs that this Truft is in the Hands
of Perfons fo difcerning and faithful, and therefore

the lefs needs be faid, either for clearing the

Nature of the Crime, the Manner of the Difco-

very, or for fumming up the Evidences : But to

comply with the Cuftom of fuch Trials in this

Kingdom, and for preventing the Miftakes into

which the Lawyers on the other Part feem to

lead you : Forgive me if after a
* Sederunt of twelve Hours fpent in * Hearing.

f leading of the Probation, I detain
+ G -

you a little longer in Recapitulating Ib/ZliZ.
what has paft, with fome few Obfer-

vations, I hope not improper, before ||
withdraw.

ye ||
enclofe.

As to the Crimes contained in the Indictment,

it is obvious how heinous they are, and how hate-

ful they render the Perfons who are truly guilty

in the Eye of the Law : A Pirate is in a perpe-

tual War with every Individual, and every State,

Chriftian or Infidel. Pirates properly have no

Country, but by the Nature of their Guilt, fepa-

rate themfelves, and renounce on the Matter, the

Benefit of all lawful Societies : They are worfe

than ravenous Beafts, in as far as their fatal Reafon

gives them a greater Faculty and Skill to do Evi! :'

And whereas fuch Creatures follow the Bent of

their Natures, and that promifcuoufly Pirates ex-

tinguifh Humanity in themfelves, and prey upon

Men only, efpecially upon Traders, who are the

moft innocent. The Crime of Piracy is complex,

and
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and is made up of Oppreffion, Robbery, and Mur-
der, committed in Places far remote and folitary.

And indeed if GOD had not, in a molt wonderful

way, brought the Crimes whereof the Pannels ftand

accufed, toLight, they might have efcaped unpunifh-

ed in this World, to their own eternal Deftruction,

and to the great Lofs of fuch who may be amended,

or prevented by the Example of their Punifliment.

But altho' the Abufes now complained of, happen-

ed in the vaft Ocean, and at no lefs Diftance than

the Eaft- Indies, and that the Actors were tied by
obvious Reafon to Secrecy on their

f Arbitrary own Account, and were bound by a
Command of -{- regulous Command, not to reveal
their Captain. ^ anfwer Qleft jons; And befldes M

thefe, it is mod probable there was a

mod impious Oath interpofed, as ufes to be in fuch

Cafes, and which has more Force to reitrain Men of

fuch defperate Principles and Practices, than all the

Ties of Religion or Nature: Yet GOD, in his

Providence, has let in Light upon thefe dark and

cruel Crimes, as it were by meer Accident: For I

prefume, you are not ignorant, that the firft Notices

of this Matter proceeded from Words which were

dropt in Paffion, or exprefied by theWeight ofGuilt,

concerning the WickednefTes which have been done

aboard the Worcefter during the laft Voyage. Thefe,

and fome other Grounds of Sufpicion which appear-

ed upon better Enquiry, were the Occafion of the

Information given to the Government, and how cau-

tious the Lords of Her Majefty's mod Honourable

Privy-Council, have been in examining the Matter

before any Profecution was appointed, I perfuade

myfelf that you and the whole Nation know, and

are fatisfied. And now that the Probation has been

folemnly led in Prefence of the Court, and of the

great Number of all Qualities who have been pre-

fent •, I doubt not it will appear to you and all Men,
who will fufFer their Reafon to act freely, that thefe

Informations have been too well founded.

The Indictment, as it concerns the Facts libelled,

confifts chiefly of two Parts. The firft concerns a

Murder and Piracy happening upon the Coaft of

Malabar. The fecond concerns Circumftances which

help to give Light to that Piracy, and which Cir-

cumftances have happened fince the Arriving of the

Worcefter into this Country.

As to the firft, Gentlemen, You have a Teftimony

of the firft Witnefs Antonio Ferdinando, who depones,

He came aboard of the Worcefter upon the Coaft of

Malabar, and that about a Month after, he faw an

Engagement betwixt a Sloop belonging to the Wor-
cefter, and another Ship failed by White Men, fpeak-

irig Englifh, and bearing fuch Colours as Captain

Green'j Ship did bear ; and that the Captain and

fome ethers of the Worcefter'j Crew, went aboard the

Stranger's Ship, andflayed about the Space of a Glafs ;

that upon their Return to the Worcefter, the Sloop was

mann'd out with twenty Men, ofwhich Number were

the Captain himfelf, with Madder, Simpfon, Keigle,

Kitchen, and others ; that the Sloop was mounted with

4. Guns and 2 Patteraroes ; that the Sloop engaged the

Stranger's Ship, and that there was a running Fight

for 3 Days, during which Time the Worcefter came

up and fired at thefaid Ship, and that upon the third

Day, thefaid unfortunate Ship was taken (and what

is fearful even to repeat) the Crew being about Ten,

•were murdered and thrown over-board; that the Goods

were brought aboard of the Worcefter, and the taken

Ship was failed with a Part of the Worcefter's Crew
to Callicoiloan, and there fold to Coge Commodo •,

that the Deponent himfelf was wounded, the Scar of

Vol V.

6oi
which Wound was fhewn to you, Gentlemen, and the

Court ; and that he was commanded to keep Secrecy

under the highefl Peril, and that the very Upper- Coat
which he wears (and in my Judgment,
appears to be Scots f Rugg) was a %,

Ca?rSe

Part of the Spoil.
Uath -

As to this Teftimony, Gentlemen, there are fe-

veral Things very obfervable, fuch as

the
-f-

Stayednefs, Simplicity and Con- f Solidity.

ftancy of this Witnefs, who, in many
Examinations before the Council, and Committee
of Council, has uniformly given the fame Account
which he has now deponed before this Honourable
Court ; not in the fame Form of conceived Words,
but materially the fame, tho' the

t Interrogators have been changed : f Quejiions.

And I think, it adds to the Weight of
his Teftimony, that ye are Witnefies

how it was
-f-

emited, while he was
f-
Given.

under heavy Sicknefs, and forced to

lie down at the End of the Table.

2. It is obfervable, that this Witnefs Antonio Fer-
dinando had no Acceffion to the difcovering of this

Matter, nor was at all an Informer : But the Matter
being enquired into, he did plainly and honeftly ac-

knowledge from the Beginning, as he has now de-

poned : Neither was the Story firft told at Leith,

nor fince the Pannels arriving in our Harbours : But
it appears by the Teftimony of Antonio Francifco the

other Black (who fhews a great Inclination to favour

Captain Green and the Pannels) that Ferdinands

gave him the fame Account in Subftance upon the

Coaft of Malabar: And this is further confirmed by
Stringman the Cook, who told in feveral Examina-
tions before the Council, that fhortly after the faid

Stringman came aboard on the Coaft tit Bengal, Fer-

dinando who was his Mate, gave him the likeAccount

of the Story : So that it is morally evident, that this

Account of the Crime was not invented with any

View of a Trial againft the Captain and his Crew.

3. It is worthy your Notice, that Captain Green

had been aboard of the unfortunate Ship taken, as

a Friend, and had Opportunity to fpy, that the

Crew being but about ten, were too weak to man
or defend a Ship of 20 Guns, which, no doubt,

emboldned him to undertake the Wickedhefs com-

plained of.

It is obfervable, That the feveral Parts of Fer-

dinando's Teftimony are fortified by concurring

Proofs. As firft, by the Books found aboard, it ap^

pears, that the Sloop was furnifhed with Arms in

the Month of February libelled, and that the Arms
were fuch as the Teftimony mentions. 2. He fhews

you the Scar of his Wound upon his Arm ; and as

he depones, that he got it in the Engagement, fo the

Chyrurgeon depones, That he not only faw it, but

thatfhortly after the hearing of the Shoot-

ing, he bad taken the f Dreffing from f Plaifier.

off theWound, and found it a Fracture,

and that it look'd like a Gun-fhot, and that the Black

came to his Cheft afew Days thereafter to have it dreft

aboard. 3. The Teftimony of Ferdinando is alio

confirmed by the Depofitions of Francifco and Mr.

May, as to two very notable Articles, viz. The

bringing of the Goods aboard about that Time : And
by the Teltimony of the faid Mr. May, as to the

Ship taken, riding at the Stern of the Worcefter. 4.

Captain Madder's fevere Commands for obferving of

Secrecry, is not only deponed upon by Ferdinando

the firft Witnefs, but alfo by May the Chyrurgeon,

very circumftantially : When Mr. May afked an in-

H h h h nocent
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nocent Queftion, as one fhould think, upon feeing he writes. Fair Trading requires no fuch Affec-

the Deck lumbered with Goods, Mr. Madder an- tation. .

fwers, curfing hira, and bids him mind his Plaifter- But further, you will be pleafed to take notice,

Box. When May goes to his Cheft, there came That the outward Cargo for a Ship o'f 200 Tons,
three Men to be dreffed of their Wounds, of which and 20 Guns mounted,, failed with 36 Men, was in

the Black was one. May afks them how they came Value but 999/. 17 s. 2d. Sterling;

to be wounded, but Madder had followed, and which appears by the
-f-,

Document f Voucher.

commands Silence on their Peril; but Mr. May produced by themfelves, for inltruft-

perfifting in his Enquiry, Madder goes to the Com- ing their Entry at the Cuftom-Houfe; and that too,

mander, and brings a pofitive Order to anfwer no for the moft Part, Arms. I have not fo much Ex-
Queftions : Thus Ferdinando and May concur as to perience in Matters of Trade ; but to me it feems

the Command of Silence. Now, I put it to your very ftrange, that a Voyage fo exceedingly hazard-

Confciences, Gentlemen, if ye think this Myftery ous and expenfive, fhould have, been

was ufed to cover a common Accident ; or if, ra^ undertaken with fofmall
||
Means. And || Stock.

ther you are not fatisfied, that, joining the Tefti- thefe Things, in the very undertaking

mony of Ferdinando with the Wounds, and the Si- of the Voyage being joined with the fhrewd Evi-

lence fo rigoroufly impeded, the Goods brought a- dences of the Crimes, whereof thefe Pahnels ltand

board, the riding of the taken Ship at the Stern of accufed, feem to be of very great .

the Woreefter, they do not evince the Certainty of Weight: And where fuch f Finenefs f Cunning.

the Piracy and Murder libelled, as far as the Na- occurs in the Entry, and the Effects

ture of the thing can admit. are fo tragical, in fuch an Enquiry ; I hope I (hall

To thefe, Gentlemen, ye would be pleafed to join be forgiven by every body, having laid them be-

in your Obfervation, That it is owned and demon- fore you with as much Tendernefs to the Freighters

(with whom I have nothing to do) as poffible.

As to the Second Part of the Libel, I mean thefe

Circumftances which concur to give Light to the

Crimes chiefly libelled ; there is alfo fufficient Evi-

dence. The firft of thefe Circumftances is what

concerns Mr. Reynolds, one of the Pannels. The
Indictment bears, That there was a Letter found,

writ to him by his Wife's Sifter, in Return to one

of his writ to his Wife ; wherein his faid Sifter ad-

vifes him to confefs; adding, That in his own Let-

ter, which (he had feen, he lays, 'Fbat fome of their

Men had bafely confefs*d; which implied, that they

were gujlty. And Reynolds being queftioned upon

this Letter, produced the Copy of his Letter to his

Wife, which occafioned his Sifter's writing to him,

agreeing with this Letter. Thefe you have before

you.

I am not ignorant, that Ferdinando (the firft Wit-

nefs) fays, He believes Reynolds was afhore: But

the Teftimony as to that is not pofitive; neither

is it, in my Judgment, fufficient to take off the

Acceffion of the Crime, or + Art and

Part libelled ; fince the faid Reynolds

ftrated, from the Books taken aboard of the Wor

cefter, that there fprung a Leak in the faid Ship on

the Coaft of Malabar ; and that it had been moft

natural for the Pannels to have carried their Ship to

Goa, or to Surat, which was within Ten Degrees

Sailing, or thereabouts ; yet the Pannels did chufe,

rather than continue on that Coaft, to run along in

a leaky Veffel, a dangerous Courfe, round the Pe-

ninfula, and the Ifland Keilon, to the Bottom of the

Bay of Bengal, a Courfe of about Seven or Eight

hundred Leagues. But that Fatigue and Rifque

was fmall, when compared with the Danger of re-

pairing their Ship on a Coaft, where their Crimes

might be more eafily difcovered. 2. It is remark-

able, that the Books found aboard, and now lying

before you, contain the full Inftruftions given to

Captain Green and his Company, from their alledg-

ed Owners, which have fomething myfterious from

the very Beginning. I have had little

f, Occafion to perufe them, having

feen them this Morning for the firft

Time. But one Thing I could not

but
||
notice, That in the Inftructions,

one Article contains a Cypher, in

which the Captain or Supercargo was to correfpond

f Opportunity.

I)
Obferve.

was of the fame Crew, and did not fe-

•f Contriving

and Acting.

with their Owners. And altho' the Cypher feems parate himfelf from them ; and it is moft: prefum-

to be nice, and well enough devifed at firft to cover

the Correfpondence from any ordinary Cur.iofity ;

yet fo great Anxiety has been fhewn concerning this

Cypher, that the Freighters fend a Letter after the

Ship ; adding an Inftruction, That befides the Cha-

able, had his own Share of the Booty. Befides,

it's plain from the Letters, he was confeious to the

Truth, which (he fays) was bafely confefs'd: And it

is of little Weight, what has been offer'd as a Glofs;

viz. bafely confeffd, is as much as if he had faid,

rafter to be ufed, there fhould be this further Dif- falfely told Stories. For in the ordinary way of fpeak-

guife added, that the laft Letter of the preceding

Word fhould be always repeated before the firft

Letter of the next Word ; of which, for Illuftration,

the Letter contains an Example, giving Direction

how Letters fhould be addreffed to the Writer him-

felf. But neither was this Caution fufficient : For

next Day another Letter is written, relating ftill to

the Cypher; and wherein the Writer exprefly ad-

vifes, that the Letters from the Ship fhould not be

directed to himfelf, but to a Scrivener living in

Street,. London ; and that they fhould not be fubferib-

ed. Why all this Myftery ? The Correfpondence mult

be in Cypher; and this Cypher exquifite and refin'd:

And yet the Letters to be addreffed to a Third Per-

fon, obfeure, for what I know. They were not to

contain any Addrefs or Subfcription, which fhould

either difcover the Writer, or the Perfon to whom

ing, to confefs, is to tell true ; and the Adverb bafely

implies no more than if he had faid, thatthey had

ungeneroufly confeffed ; tho' it be indeed rather a

Duty, whatever Mr. Reynolds thinks.

The next obfervable Circumftance is what con-

cerns George Haines: As to whom, by laying toge-

ther the Teftimonies of James Wilkie, Kenneth

Mackenzie, William Wood, John Henderfon, and

Anne Seaton, you will find it proven, That upon

afking a Queftion about Drummond's Ship, Haines

fell in Paffion ; by the Dcpofkions of Wilkie and

Kenneth Mackenzie. 2. That Haines faid, That

when the Ship the Worcefter was feized in the Road

of Leith, be had that in his Cufiody, which he would

not have fallen in the Seizer's Hands for twice the

Value of the Ship ; and that he threw it over-board ;

is proven by the Teftimonies of James Wilkie and

Anne-
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Anne Sealon. 3. That James Wilkie's Mother em-
ploy'd Anne Seaton to enquire of Haines concerning

her Son,who had gone Doctor to Brummond'% Ship ;

is proven by the Teftimonies of Wilkie and Seaton.

And Kenneth Mackenzie depones, That he was pre-

fent when the faid Anne Seaton gave an Account of

what had pafs'd betwixt her and Haines ; and that

flie told, that Haines faid, They had a Deflgn to pump
him : And that being afk'd why he fell in a Pafilon

at the mentioning of Captain Drummond? He an-

fwered, That he knew more of Captain Drummond
than he would tell. And Anne Seaton concurs with

Mackenzie as to thefe Particulars. 4.

|[
broke out. T\\2L\.Haines,m a melancholyFit

|]
burft

forth in thefe, or like Words, It's a
wonder that,fnee we did not fink at Sea, God does not

open the Earth, to fwallow us up at Shore, for the

Wickednefs committed during the loft Voyage, in that

old Bitch Bel's (pointing to Captain Greetfs Ship)

is proven by the concurring Teftimonies of William

Wood, John Henderfon, and Anne Seaton. And, 5.

That Haines faid, If what Captain Madder did

during the laft Voyage, were as well known as what his

Uncle undertook at Amfterdam, he deferved as much
as his Uncle met with •, which was, to he boiled in Oil ;

is only attefted by William Wood. Nor does every

minute Circumftance need a concurring Probation.

Having thus laid before you the Indictment and

Probation, conjoining thefe Proofs, which, I am
confident, to all impartial Men, will appear clear

and plain Evidence of the Crimes of which thefe

Pannels are accufed ; I fhall take Liberty, in the

next Place, to precaution you againft certain Infinu-

ations, which the Pannels Lawyers

603

|[
Evidence

•was giving i

have difcover'd when the
[|
Probation

was a leading.

I need be at little Pains to convince you, that the

firft Witnefs, tho' a Black, is a legal Witnefs •, fee-

ing that, upon full Debate, has been already deter-

mined by the Honourable Judges. And indeed, be-

fides that, he is not only a Man, but a Chriftian,

and adduced for proving a Crime covered, commit-
ted at Sea, which is more folitary than any Defart

at Land. His Teftimony had fuch a diftinguifha-

ble Air of Truth and Sincerity, as made him not

only a legal Witnefs, but a very material and proba-

tive one. But the Pannels Lawyers would fain have

obferved fome Inconfiftency in his Teftimony, and

betwixt it and that of Mr. May's : For, fay they,

Ferdinando depones, That he came aboard two Tears

and a half ago ; and that the Aclion happen'd about

a Month after he came aboard ; fo that it muft have

been in the Month of November, 1702, and not in

the Months of February, March, &c. 1703. But

ye were Witneffes, that the Black did not depone

pofitively as to the Time of his coming aboard,

but faid it was about two Years and a half ago ;

and that the Engagement was about a Month after.

Both thefe Designations of the Time admit a Lati-

tude : And he was fo cautious, that he ftopt again

before he figned his Oath ; until it was told him,

that it could not be otherways underftood.

But then they urge, that he depones, That the

Engagement happen'd betwixt Tillicherry and Calle-

cut, upon the Coaft of Malabar ; yet Mr. May de-

pones, That he heard the Shooting at Callicoiloan ;

which, fay they, being at fuch a vaft Diftance from

Tillicherry, was impoflible.

But thefe Gentlemen do not obferve, That the

Engagement continued for three Days •, and that it

is exprefly deponed, There was a running Fight

during that Time : So that tho' the Beginning of

the Attack might have been betwixt Tillicherry and
Callecut, yet it might have continued along tlu; Coaft

Neither is it of more Moment what thefe Gentle-
men objerve,That the Strangers Ship attacked might
have in three Days got off: Becaufe it appears, flic

was attacked and purfued by the Sloop, which was
a light Veffel \ and the Ship itfelf attack'd was
weakly mann'd, having but about ten Men aboard,
and a Ship of 20 Guns.

But it may poffibly be further urged, That the
Black deponed, That Mr. Loveday and Mr. Linfleed
were aboard the Sloop ; whereas Mr. May depones,
That Mr. Linfleed was left at Keilon ; and that he
heard him order'd to go afhore before, and faw hint
taken into the Ship fome Time afterwards.

But neither is there any Inconfiftency in this Par-
ticular, betwixt thefe twO Oaths : For Mr. May de-
pones, That when the Ship came upon the Coaft of
Malabar, he himfelf was put afhore: And altho*

before he was put a-fliore he heard Linfleed and
Hammond ordered a-lhore, yet he did not fee them
go ; fo that Linfleed might have continued in die

Ship notwithstanding. Or, in the next Place, let

us fuppofe that Linfleed had once gone a-fhore ; does
it from thence neceffarily follow, that he did ' not

come aboard again, till the Doctor faw him taken
up ? Certainly it does not j for Mr. May continued

a very long Time a-fhore. But now granting what
thefe Gentlemen fo earneftly defire. that Ferdinando
had been miftaken as to fome fuch Circumftance ;

can that overturn his Teftimony ? The Thing hap-
pening upwards of two Years ago : The Subject

was an Engagement at Sea ; perhaps the firft Fight-

ing ever he was Witnefs to : And the Confufion

which, for the moft part, is incident to the firmed;

Spirits in their firft Adventures, might
excufe this Witnefs, if in a -f minute f fmall.

Circumftance he had miftaken ; feeing

his Oath, as to what is material and
effential, is moft pregnantly

[|
aftrucl:-

||
foppo;-ted.

ed, as has been already faid.

It may be likeways obferved, That it was very

much urged for the Pannels, that Ferdinando came
aboard the Ship at Anjango, only two Days before

the Ship parted from the Coaft of Malabar : But

tho' that were true, it would be little to the Pur-

pofe : For it is evident by his own Depofition, that

at firft he enter'd to the Service of Mr. Loveday, the

Purfer ; and that he came aboard of the Sloop at

Callicoiloan with Loveday ; and the Sloop was the

chief Inftrument made ufe of in the Piracy libelled.

It is not unlikely, that the Lawyers on the other

fide will amufe you with Obferves upon Mr. May's

Teftimony ; as that he is but a Wit-

nefs
-f"

de audita, not having been -\ByUear-fay.

prefent at the Action : But in this

they are again miftaken ; for, as I take it, a Wit-
nefs de auditu is fuch an one, who repeats at fe-

cond-hand : As if Mr. May had deponed, That
another Perfon had told him he had heard Shooting.

But fince our Hearing is as much to be depended on

as our Seeing, in what concerns the proper Object

of the Ear, Mr. May's Teftimony, which chiefly

confifts of what he heard and faw himfelf, is not in

the Senfe of Law de auditu. Mr. May depones he

heard the Shooting ; and the next Day that he came
down, he faw the Worcefler riding, with another

Ship at her Stern •, and that he faw fome of" the

Crew come a-fliore in a Boat -, and that they told

him that they had brought in a Ship ; and that

Coge Commodo, or the Linguifler, told him he had

bought the Ship. He faw and handled the Black's

H h h h 2 Wounds

;
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Wounds : he was Eye and Earwitnefs to Madder's

Threatning, and impofing a rigorous Silence. In all

this there is nothing properly de audit

u

; for that

the Seamen told him they had brought in a Ship,

did not depend barely upon their telling, but upon

thefe Circumftances, that they were the Perfons

brought it in ; and that the Ship was riding under

his Eye at the Stern of the Worcefter. And juft fo

what he heard from Coge Commodo, and the Lin-

guifler, being upon the Place, and feeing the Ship

under his Eye, is not to depone only de auditu, but

has as much Evidence, as is neceffary to create a

full Certainty in the Mind of any reafonable and

indifferent Perfon.

As for the other Circumftances, I beg Liberty

to forewarn you, Gentlemen, That every Thing

material is proven ; and that even as to the lealt

Circumftance, there is fome Evidence. That the

Goods were not regularly marked, as is ordinary

in fair Trade, is proven by the Oaths

*Sbiif
ertfr of* Skippers: That the Seal of the

African Company was feen in the Hand
of Captain Madder ; is deponed by Glen, a Seal-

Cutter, who could not well be miftaken in a Mat-

ter of that kind. And in like Manner, that there

wasfomething aboard of the Worcefter, which would

not be found, tho' they fhould tear her Board from

Board ; is deponed by James IVilkie. None of thefe

Circumftances are absolutely without Evidence :

And the reft of the Libel, both what is effential,

and even as to leffer Circumftances, is diftin&Iy

and plainly proven.

To conclude, Gentlemen, As, on the one Hand,
you are to be very tender of admitting that for a

Proof, in a Cafe of Life and Death, which ought

not to be admitted ; fo you muft be careful not to

reject fuch Evidence, as muft convince the whole

World, that thefe unhappy Criminals are guilty of

the cruel and atrocious Crimes libelled. Take the

Matter in its whole Series : The affected Darknefs

in the Entry to the Undertaking, a Correspondence

in Cypher, wherein the Parties were neither to be

mentioned on the Cover, nor in the Letters, nor

were they to fubfcribe. That the Cargo was incon-

fiderable, and chiefly compofed of Arms, not to

the Value of a Thoufand Pounds Sterling. And it

feems almoft ridiculous, that a Ship of 200 Tuns,

with 20 Guns mounted, failed by 36 Men, fhould

be fent to the Eafi-lndies upon an ordinary Adver-

ture, with fo invaluable a Cargo : And join with

that the Evidence of the Murder and Robberies,

mentioned in the Indictment. Confider how much
Light the Providence ofG OD has difcover'd in fo

dark a Crime committed in a Place fo diftant and

folitary; and I am confident, you will conclude

with me, That the Murder and Piracy is proven.

Affeffors ordain the * Affize prefently * Jury to

to inclofe, and to return their Verdict withdraw.

upon Friday next, being the Sixteenth

of March Inftant, at ten a Clock
in the Forenoon ; and the f hail Fif- f whole.

teen Affizers to be prefent, each un-

der the Pain of Three Hundred Merks, and conti-

nue the Dyet till that Time : and ordain the Pan-
nels to be carried back to the refpedlive Prifon^

ROBERT FORBES, I. P. A.

CURIA JUSTICIARIA fupre-
ma Curia: Admiralitatis tenta in Pratorio,

vel nova Dotno SeJJionis Burgi de Edinburgo,
decimo fexto die Menjis Martii, 1705. per
Judice?n ditto: Curiae, & per Honoratiffimos
Vivos, Joannem Comitem de Loudoun, Jo-
annem Dominum c^Belhaven, Dominos Ro-

(,
bertum Dundas de Arniftoun, Joannem

. Home de Black-adder, & Joannem Cock-

_ ?
• bum de Ormiftoun, Affeffores.

Curia legitime affirmata.

The faid Day, the Perfons who pafs'd upon the

Affize of Captain Thomas Green, Commander of
the Ship the Worcefter; Captain John Madder,
Chief Mate of the faid Ship; John Reynolds, Se-

cond Mate; Thomas Linfieed, Affiftant Supercar-

go ; James Bum, Boatfwain ; James Simpfon, Gun-
ner ; Andrew Robert/on, Gunner's Mate ; John
Bruckley, Seaman ; George Kitchin, Seaman ; Hen-
ry Keigle, Carpenter ; George Haines, Steward ; Samu-
el Wilcocks, Chyrurgeon's Mate ; George Glen and
Alexander Taylor, Seamen.; John Bannantine, Sea-

man ; returned their Verdict in Prefence of the faid

Judge and Affefibrs ; whereof the Tenor follows.

Jury.

The Advocates for the Pannels did
/peak to the

Q̂ Qn^ part * fpeech^ Affize>

by refuming the Defences for the Pan-

nels, and for taking off the Weight of the Probati-

on led againft them, and by alledging what could

be further faid for their Exculpation and Defence.

But thefe Speeches having been made
* Off-hand by * extempore, £s? viva voce, albeit the
™<>rdofmouth. Ac]VOCates for the Pannels were defi-

f Trial. red at the printing of this f Procefs,

to give in to be printed a full Copy

of what they had faid in Defence to the Affize ; yet

they declined to do the fame.

The Judge of the High Court of Admiralty and

* Jury having

withdrawn.

Edinburgh, the 14th of March
1705, The * Affize having inclofed

did chufe Sir James Fleming, of Ra-
thobyres, to be their f Chancellor ;

t riman '

and William Neilfon, Merchant in Edinburgh, to be
their Clerk : and having confider'd the Two In-

dictments purfued at the Inftance of Mr. Alexander
Higgins, Procurator-Fifcal of the High-Court of
Admiralty, againft Captain Thomas Green, Com-
mander of the Ship the Worcefter; Captain John
Madder, Chief Mate of the faid Ship ; John Reynolds,

Second Mate ; Thomas Linfieed, Affiftant Super-
cargo ; James Bum, Boatfwain there ; James Simp-

fon, Gunner ; Andrew Robert/on, Gunner's Mate ;

John Bruckley Seaman ; George Kitchen Seaman

;

Henry Keigle, Carpenter ; George Haines, Steward ;

Samuel Wilcocks, Chyrurgeon's Mate ; George Glen
,

and Alexander Taylor, Seamen; John Bannantine,

Seaman ; with the Debate upon the faid Indict-

ments ; and the Judge of Admiralty and Affefibrs,

their Interloquitor, and Explanation thereupon,
with the Depofition of Witneftes ad-

duced by the Purfuer * thereintil :

They by Plurality of Votes, find, that

there is one clear Witnefs as to the Piracy, Robbery,

and Murder libelled ; and that there are accumula-

tive and concurring Preemptions proven, for the Pi-

racy and Robbery fo libelled: But find, that John
Reynolds, Second Mate of the faid Ship, was afhore

at the Time of the Aclion libelled :

Sic fubferibitur,

* Foreman. Ja. Fleming, * Chancellor.

Will. Neilfen, Clerk.

Thereafter

* In the

Caufe.
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•{• Power.

• Trial.

f Selling to

the bighejl

Thereafter Mr. David-Forbes, Ad-
vocate, produced a f Procuratory

from the Company of Scotland tra-

ding to Africa and the Indies, to him the faid Mr.

David Forbes. In the Terms whereof the faid

Mr. David Forbes Protefted, and took Inftruments.

The Tenor of both Procuratory and Proteft is as

follows viz. The COURTo\D IRECTO R S

of the Company of Scotland, trading to Africa and

the Indies, Confidering, That the Ship the Wor-

cejier and her Cargo is by Sentence of the High
Court of Admiralty, found liable by way of Re-

prizal to the faid Company, for Reparation of the

Damages fuftained by them, thro' the wrongous

Seizure of the Ship the Annandale, and the Delay

and Denial of Juttice in England concerning the

the fame, Conform to the faid Com-
panies * Procefs of Declarator of Re-

prizal, bearing a Conclufion of-hRoup

and Sale of the faid Ship the Woreefter

and'her Cargo for Reparation of the

Company's faid Damages, as the Judge Admiral's

faid Sentenee, dated the third of March inftant

bears. And confidering likewife, that the additio-

nal Conclufion of the Criminal Indictment, railed at

the Inftance of Mr. Alexander Biggins Procurator-

Fifcal of the faid High Court of Admiralty, againft

Captain Thomas Green, late Commander of the faid

Ship the Worcefter, and his Crew, for Piracy, Rob-

bery and Murder, bears over and above the Con-

fifcation of their Efcheat, Moveables in general,

That the faid Ship and Cargo in Special mould be

likewife confifcated to her Majefty's Ufe : The faid

Court of Directors do therefore, by thefe Prefents,

give full Power, Warrant and Authority to Mr. Da-

vid Forbes Advocate, to appear for them, and in

their Name and Behalf, and in Behalf likewife of

Mr. Roderick Mackenzie, their Factor

* Ufe. in the faid Procefs of Reprifal, to the

*Behoof of the faid Company, to pro-

teft againft the faid additional Conclufion of the faid

Criminal Indictment, with all that has followed, or

may follow thereupon, that the fame may not in

the leaft prejudge the faid Company of the Benefit

of their Right and Intereft in the faid Ship the Wor-

ceftert and her Cargo, as fhould accord. In Tefti-

mony whereof, thefe Prefents are by Warrant of

the faid Court of Directors, figned by their Prefi-

dent for the Time, and Counter- figned by the faid

Company's Secretary at Edinburgh, the twelfth Day
of March, 1 705 Years.

Sic fubferibitur,

FRANCIS SCOT. P. C. D.

By Order ofthefaid Court ROD . M ACK E N Z I

E

Secretary to thefaid Company.

Follows the PROTEST.
EDINBURGH, 16 March, 1705.

I
The above Mr. David Forbes, Do hereby Proteft

in the Terms of the above Mandate, and thereupon

1 take Judicial Inftruments in the Hands of Mr. Da-

niel Hamilton, Clerk of Court, and require the Mem-
hers of Court as Witncffes.

II,

Sic fubferibitur,

DAVIDFORBES.

Majejly*& Advocate Protefted
:

the con'.rair.

605
* On the con-

trary,

Which Proteftations, the Judge of the Hi°h Courc
of Admiralty, &fc. admitted and alJowed°thcm. to
be recorded.

The Judge of the High Court of
Admiralty and AffefTors, continues t T'm °f

the f Dyet till Wednefday the twenty
firft of March Inftant at Ten a-Clock in the Fore-
noon : And ordains the Pannels to be carried back
to their refpective Prifons.

CURIA JUSTICIARS, Supreme
Curioe Admirahtaiis tenia in Pnstorio, vel no-
va Domo Sejfwnis Burgi de Edinburgo', vigefi-
mo primo die Menfis Martii, 1705, per Judi-
cem ditla Curia', & per Honoratiffanos Viros,
Joannem Comitem de Loudoun, Joannem
Dominum de Belhaven, Dominos Robertum
Dundas de Arneftoun, Joannem Home de
Blackadder, & Joannem Cockburn de Or-
miftoun AJJejfores.

Curia Legitime Affirmata.

Intran.

Captain Thomas Green, Commander of the Ship
called the Worcefter,

Captain John Madder, Chief- Mate of the faid Ship,
John Reynolds, fecond Mate of the faid Ship.
Thomas Linfteed, Affiftant to the deceas'd Super*

Cargo of the faid Ship.

James Burn, Boat-fwain of the faid Ship.

James Simpfon, Gunner.

Andrew Robertfon, Gunner's Mate*
John Bruckley, Seaman.
George Kitchin, Seaman.
Henry Keigle, Carpenter of the faid Ship.
George Haines, Steward of the faid Ship.

Samuel Wilcocks, Chyrurgeon's Mate.
George Glen, Seaman.
Alexander Taylor, Seaman : And
John Bannantyne, Seaman in the faid Ship.

The Judge of the High Court of Admiralty and
Affeffors, having confidered the Ver-
dict of* Afiize returned againft Cap- * Jury.
tain Thomas Green Commander of the

Ship called the Worcefter, now in Bruntifland Har-
bour ; Captain John Madder, chief Mate of the faid

Ship; John Reynolds, fecond Mate of the faid Ship;
Thomas Linfteed, Affiftant to the deceas'd Supercargo

of the faid Ship ; James Bum, Boatfwain of the
faid Ship ; James Simpfon, Gunner ; Andrew Ro-
bertfon, Gunner's Mate; John Bruckley, Seaman-,
George Kitchen, Seaman ; Henry Keigle, Carpenter
of the faid Ship ; George Haines, Steward of the faid

Ship; Samuel Wilcocks, Chyrurgeon's Mate ; George

Glen, Seaman ; Alexander Taylor, Seaman ; and John
Bannantyne, Seaman in the faid Ship ; upon the fif-

teenth Day of March inftant ; whereby it is found
proven, the t there is one clear Witnefs as to the
Piracy, Robbery and Murder libelled ; and that
there are accumulative and concurring Preemptions
proven from the Piracy and Robbery fo libelled;

And that John Reynolds fecond Mate of the faid Ship
was afhore at the Time of the Action libelled

;

they, in refpect thereof, by the Mouth
of John /V£ f Demftper, * Decern
and Adjudge the faid Captain Thomas
Green, John Madder, James Simpfon,

^One thatpro-

nounces Doonti
* Decree.

Henry
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Henry Keigle, and George Haines to be taken to the

Sands of Leith, within the Flood- mark, upon the

firft Wednefday in April next, being the fourth Day
of the faid Month, betwixt the Hours of Eleven

a-Clock in the Forenoon and Four a-Clock in the

Afternoon, and there to be hanged
* In like upon a Gibbet till they be dead. And
Manner * ficklike, Decern and Adjudge the

faid George Glen, Alexander Taylor

\

Andrew Roberlfon, and George Kitchirt to be taken

to the Sands of Leith, within the Flood-mark upon

the fecond Wednefday of April next, being the Ele-

venth Day of the faid Month, betwixt the Hours

of Seven and Twelve a Clock in the Forenoon,

and there to be hanged upon a Gibbet till they be

dead. And alfo, Decern and Adjudge the kid James

Burn, John Bruckley, Samuel Wilcocks, John Ban-

nantine, and Thomas Linfieed, to be taken to the

Sands of Leith, within the Flood-mark, upon the

third Wednefday of April next, being the Eighteenth

Day of the faid Month, betwixt the Hours of Ele-

ven a-Clock in the Forenoon, and Four a-Clock in

the Afternoon, and there to be hanged upon a

Gibbet till they be dead : And ordain

* Eftate. all their Moveables, Goods and *

Geer, and particularly the Ship Wor-

f Forfeited. ceftcr and Cargo to be f Efcheat, and

in-brought to Her Majefty's Ufe; re-

ferving to all Perfons pretending Right to the faid

Cargo,orany Part thereof,theirrefpeftive Claims and

Pretentions to be infifted in and difcufs'd before the

High Court of Admiralty as accords,

j Jf/f"' which is pronounced for f Doom
Abfohe.

and * Afiblzie the faid John Reynolds.

JAMES GRAHAM. /. P. A.

The Judge of the High Court of Admiralty and

Afieflbrs, recommend to the Lords of Her Majefty's

Privy Council, to give a Reprieve to Thomas Lin-

fieed Afliftant Supercargo of the Ship Worcefter

;

and defire that their Lordfhips would recommend
him to her Majefty for Her Gracious Pardon.

JAMES GRAHAM In prefentia Affeffo-

rum. In Prefence of the Alfeflbrs.

Captain .Green was afterwards executed, according to

his Sentence.

Here followsfome Confeffions and Declarations emit-

ted byfome of Captain Green'; Crew, which are here

fet down according to their Dates, and as they were

freely made in the Prefence of the Perfons therein men-

tioned, and are only here fabjoined not

* Trial. as any Part of the * Procefs, but for the

further Satisfaction of all that Jhall be

pleafed to read the Pronijfes.

Edinburgh 1 6th March. i 705.

DECLARATION £y Thomas Linfteed,

emitted in Prefence of Sir James Steuart Her Ma-
jefty's Advocate, hereto fubfcribing with the faid

Linfteed.

THomas Linfteed declares, That being in the

Ship the Worcefter as Afliftant to the Super-

cargo, when the Veffel came to Callicoiloan, upon the

Coaft of Malabar, which was about the Beginning

of the Year 1703, Mr. Hammond and he were fent

a-fhore to look after the Goods they had fold, and

the Returns they expected at Callicoiloan and Keilon;

That the Ship me Worcefter left Callicoiloan with hgr

Sloop in January 1703, for to go to Callecut, and
other Places up that Coaft ; but within five or fix

Days after the Ships parting, there came in Fifher-

Boats to Callicoiloan, who told them that their Ship
the Worcefter had had an Engagement at Sea, and
that it was the Sloop that firft attack'd the Veflel, and
that they fought until they were out of fight of the

Fiftiermen, who could give no further Account of it.

But thereupon the Declarant and Mr. Hammond
wrote and fent a Meffenger either to Cochin or
Callecut, to know what was become of the Wor-
cefter -, and that they got a Return after fome Days,
that they (hould mind their Bufinefs, and not con-

cern themfelves with any Thing that Gallant the

Supercargo did aboard. That fome Days thereafter,

the Declarant met with Coge Commodo in the Ibeck of
Keilon, who told him, that he had bought a Ship,

and he took the Declarant aboard ; that the Veflel

was about 1 00 Tons, and did bear about twelve or

thirteen G.uns, and that fhe appeared to be of the

Country Build. And Coge Commodo faid, he had
bought her from the Pirates of Cota or Burgard,

which are two little Pirating Towns on either fide

of a River on the Coaft of Milabar ; but when the

Declarant came to Keilon, the Dutch and Portuguefe

there told him, that that Veflel which Coge Cotmnodo

had bought was brought in in the Night Seafon by
fome of the Crew of the Worcefter, and that her

Top-maft was taken down, and her Sails taken off,

and the Yards lower'd ; and that the Dutch and
Portuguefe made no more reckoning of it, becaufe

'tis what is ordinary on that Coaft. That the Decla-

rant and Mr. Hammond ftayed, for two or three

Months after their parting from the Ship, at Cal-

licoiloan and thereabouts, until the Ship the Wor-

cefter came back to the Road of Callicoiloan, and
that there he went aboard : That when he went
aboard, he told them what he had heard, but they

gave him no Account of the Action •, nor could he

learn more of it, That the Doctor was a-fhore at

Ibeck while the Ship was at Anchor at Callicoiloan,

and that at that Time the Declarant was gone up
to Callicoiloan, and knows no more of the Doctor's

being a-fhore, That the Sloop with Mr, Loveday
and others aboard did firft come back to Callicoiloan,

and advertifed the Declarant and Mr. Hammond rb

be in readinefs, for the Ship was coming back ; and

that when fhe came back they went aboard, and the

Declarant went aboard at Anjango, from whence

they failed to Bengal. And this the Declarant de-

clares to be a Truth. Caufa fcientia patet.

T. Linfteed.

JA. STEWART.

Edinburgh, 27 March, 1705.

IN Prefence of Mr James Graham Judge of the

High Court of Admiralty, George Haines one

or the Crew of the Worcefter, being defirous to

make a Confeflion of what he knew in relation to

the Crimes for which he and the reft of the Crew
are purfued ; Declared, That when the Ship the

Worcefter was in the Downs, the Declarant received

a Letter from a Friend in London, telling him,

that it was furmifed in London that their Ship

was going out upon fome ill Defign •, and that he

had likeways another Letter from his Father to

the fame Purpofe, and heard the Gunner James

Sympfon fay, he had alfo another of the fame Nature.

The Declarant declares, that thereafter he ufed all

his
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his Endeavours to get afhore, and accordingly he

having got leave to fee fome Friends aboard the

Fleet- Frigat that was then riding in the Downs, he

got into her Long Boat that was then going afhore,

but fome of the Frigat's Crew having got notice

where the Declarant was,

they came to him, and having drunk wich him to

fome Pitch, perfuaded him to go aboard of his own
Ship again ; and the Declarant was accordingly car-

ried aboard, in one of the Boats belonging to the

Town of Deal. And fome Time thereafter, the De-
clarant defigned likewife to have got into a Man of

War, riding hard by their Ship ; but Mr. Callant,

the Supercargo, came after him, and brought him
back : And the Declarant believes the Name of the

Man of War was the Salisbury. That the Ship

Worcejler failed from the Downs the 8th of March

which (lie did accordingly, by breaking her Head-
fails back to the Mads ; and that thereafter Ok- was
boarded. Declares, That the Ship was about Se-
venty Tuns Burden, and fquare fterned, and paint-
ed in the Quarters with Red and Yellow •, and that

after he went afhore, me had a Main Deck, and Quarter Deck, and a

17c the Morning. That in

little Fore-Callle, and was of the Indian Build

:

And that there was in the Ship, when boarded, a-

bout Twelve or Fourteen Men, all white, and fick-

ly, as the Declarant clearly perceived before the Ship
was boarded. But when the Declarant was endea-
vouring to know of what Country the Men were,
Edward Carry, one of the Worcefter\ Crew, knock'd
him downwith aHand-fpike into the MidfhipHatch

:

But he afterwards heard amongft the Crew, that the

Men of the taken Ship were Britons. Declares, That
he knew not what became of the Men which were

June, or July thereafter, the Ship arrived a.tDe-

lagoa, where their Sloop was built of Timber, and

other Materials which they had brought from Eng-

land aboard the Ship. That having failed from

Delagoa, fome few Days before they came upon the

Coaft of Malabar, he heard fome of the Crew, and

particularly John Bruckley the Cooper talk of turn-

ing Pirates, and perfuading others of the Crew to go

in with them. That when they came upon the Coaft

of Malabar, and had been there about a Month,

they endeavoured to take a large Country Boat •,

and for that end, the Sloop endeavour'd to get be-

twixt the faid Boat and the Shore, that fo the Ship

might come up with the faid Boat ; but there being

feveral Hands aboard, and the Boat having Fifty

Oars, out-failed both Ship and Sloop, and got off.

Declares, That Coge Commotio was aboard the Ship

the Time of the aforefaid Chafe ; and that he drew

his Sabre, and encouraged the Crew of the Worcefter.

Declares, That hereafter the Ship and Sloop failed

for Cochin, with a Defign to have cleaned both at

that Place ; (the Sloop being much fpoil'd with

Worms,) but the Governor would not allow them

to be cleaned there; and therefore they went up to

Callecut, where the Sloop was cleaned and refitted,

and mann'd with about Eight Men, and Two Guns,

Two Patteraroes, and other Small Arms and Am-
munition put aboard-, and then the Sloop alone fail-

ed up towards Tillicherry, and flayed away from the

Ship about Eight Days. Declares, That the Sloop

took no Goods along with her when fhe went out;

but when fhe returned, fhe had aboard Eight Hogf-

heads of Rack, and knows not how fhe came by them.

But John Roberts, one of the Crew who had been

with the Sloop at that Time, was very melancholy

after his Return ; and the Declarant having a Coco-

nut, full of Rackin his Hand, defired Roberts to take

a Part; but he would not, and went down to his

Hammock mightily concern'd: And afterwards told

the Declarant, that the Reafon of his Concern and

Melancholy, was, That he wasacceffary to the cut-

ting off of fome Mens Heads at Sacrifice Rock, be-

twixt Tillicherry and Callecut. Declares, That the

Sloop did fail by her felf from Callecut thereafter;

and the Ship followed down to Callicoiloan, and did

there meet with the Sloop: and having difcover'd

a Ship coming as from the Southward, the Sloop

was under Sail, and made to get in betwixt the

faid Ship and the Offing, that fo fhe might not get

to Sea : And the Ship coming nearer to the Wor-

cejler, in which the Declarant was at the Time ;

the Worcefter flipt her Anchors, and made towards

the forefaid Ship, and at length came up with her,

and fired a fharp Shot, to caufe her to come to

;

the Month of aboard of the taken fhip, not having been able to

come above Deck, with the Stroke which he receiv-

ed from Edward Carry, and whereof he yet bears

the Mark: But declares that the Sloop went off be-

fore he came above Deck, and flayed away for

Three or Four Days ; and that the Declarant there-

after heard the Men were put into the Sloop. And
what was done with the faid Men of the taken Ship
he cannot tell ; but doubts not they were murdered
and made away, becaufe they could not be put
afhore at any Place at hand on that Coaft ; there

being Englijh and Dutch Factories all along the

Coaft, very near each other. Declares, That thefe

of the Crew who went with the Sloop from the Ship

at that time, were Mr. Loveday, Thomas Calcule,

Andrew Robert/on Gunner ofthe Sloop, John Roberts,

Edward Carry, Duncan Mackay, Alexander Taylor,

and Antonio Ferdinando the Black ; but cannot be
pofitive who befides were there. Declares, That the

next Evening after the Action, the Ship which was
taken the Day before, was carried in by fome of the

Crew to Callicoiloan and fold to Coge Commotio for

1500 Rupies: and that the Goods of the faid taken

Ship were fome Bales and Matts of China Roots, and

Four Chefls of Copper ; which Chefts were fold af-

terwards at Bengal, to a Bannion Merchant named
Tagotias. Declares, That fome Days after the Acti-

on, the Declarant was fent afhore with a Letter to

the Supercargo ; and that he then heard that Coge

Commotio to whom the Ship was fold, was a great

Aflifler of all Pirates, and was very ferviceable to

Kititi and Avery when upon that Coaft, and bought

off their Goods, as the Declarant was credibly in-

formed of the People on that Coaft. And declares,

That the Time the Declarant was on Shore, the

Supercargo, Mr. Linfteeti, Reynolds, Hammond, and

the Doctor were a-fhore. And the Declarant did like-

ways fee Antonio Ferdinando, the Black, at the Ibeck

of Callicoiloan, who complained of a Wound in his

Arm. Declares, That after the Action, and before

the Declarant went afhore, the Doctor Charles May,

came aboard from the lbeck of Callicoiloan ; and fee-

ing the Chefts which had come out of the taken

Ship upon the Deck, he afked Captain Madder,

What did all that Lumber upon the Deck? And
that Madder anfwer'd him with a Curfe, and told

him to mind his Plaifter-Box, and ajk no Queftions.

Declares, That while the Ship was upon the Coaft

of Malabar, fhe fprung a Leak in the Strake next

the Keel, which made the Crew to pump conftantly

:

However they went not into any Place upon the

Coaft of Malabar, to refit her, but failed to Bengal,

which was about Five Weeks Sailing ; and there the

Ship was refitted, not only of the Leak, but of an

Hurt which the Ship got in the Action, in the

Plank,
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Plank, betwixt the Midfhip's Crupper and the

Cheftree, and a new Plank put in, in the Larboard
fide, where the Hurt was. Declares, That the De-
clarant did keep a Note, by way of Journal, du-

ring the Voyage, which contained the Subftance of

what he now declares in relation to the above Par-

ticulars ; and that when the Ship was feized in the

Road of Leith, he heaved the fame over-Board, left

it mould have fallen in the Seizers Hands. De-
clares, That he would have emitted this Declarati-

on and Confefiion fooner, but that he was always

made believe by Captain Green's Agents, that the

Defences made for the Crew, would certainly bring

them off: And if they did all agree in one Mind, and

keep clofe Mouths, there would be no Fear ; for nothing

could be otherways proven that could do them Harm.
And declares, That Wilcocks, the Chyrurgeon's

fore they thereafter failed to Callecut, where the
Sloop (which had been fpoiled by the Worms) was
hal'd upon the Shore, and clean'd, and thereafter

was mann'd with about 10 Men, and 2 Guns, 2
Patteraroes, with other fmall Arms put aboard.
From Callecut, the Sloop was prder'd to fail towards
Tillicherry, but there was no Goods fent along; and
in about fix or eight Days thereafter, the Sloop came
back in Chafe of another Ship. Declares, That when
the Ship the Worcefter faw the Sloop in Chafe of the
other Ship, (he flipt her Anchors, and made out to
Sea to meet them. Declares, That he faw the Sloop
board the faid Ship towards Night; and that th'd

Long-Boat was after order'd to be mann'd, and Cap-
tain Madder went along in the Long- Boat. Declares,

He does not know what became of the Men who
were on Board the taken S iip ; but that the Declarant

Mate, told the Declarant, that he faw a Letter from did fee they were white Men. And the Reafon why
the Owners of the Worcefter, in London, to Captain

Green ; which bore, 'that allho' the Crew were con-

demned in Scotland, they had Pardons ready to fend

down for them. And this the Declarant was like-

ways informed of from the Carpenter's Wife.

George Haines.

J A. GRAHAM.

Edinburgh, 28 March, 1705.

I
N Prefence of Sir Robert Forbes,

appeared. _£ Judge of the High Court of Ad-
miralty, * compeared Gorges Haines,

one of the Crew of the Ship the Worcefter, and de-

clared that he now adds to his former Declaration ;

That after the Ship therein mentioned was feized,

he faw the Men which were therein killed and mur-
dered with Pole-Axes and Cutlaces, and faw their

dead Bodies put into the Sloop, and thereafter

thrown over-board : And, to the beft of the De-
clarant's Knowledge, the faid Men fo killed were
Scotfmen ; the Declarant having heard them fpeak

the Scots Language. And further declares, That
the faid Ship then feized, was underftood by the

Crew of the Worcefter to have been Captain Drum-
mond his Ship ; and particularly he heard Captain

Madder, John Bruckley, and the deceas'd Edward
Carry, fay fo. And further adds, that he would

he knows not what became of the Men, is, that the
Declarant was never on Board the taken Ship; and
that the Sloop which had boarded the Ship, was or-

dered away next Morning ; and he doubts not but
the Men were alongft which were taken out of the
Prize Ship. Declares, That the Ship which was
taken, was mann'd with fome of the Wprcefter's
Crew, and failed alongft with the Worcefter till

they came to Cailicoiloan, where they found the
Sloop. Declares, That whilft the Worcefter, with the
other Ship, came in fight of the Sloop, the Sloop
weighed Anchor, and ftood to the Offing ; fo that

the taken Ship came into Callocoiloan betwixt
the Sloop and the Worcefter ; and all three came to

an Anchor together. Declares, That after they came
to an Anchor, the taken Ship rode under the Stern
of the Worcefter, and was thereafter fent into Calli-

coiloanR'wer, and fold to Coge Commodo, as the Decla-
rant fuppofes, Declares, That thereafter the Decla-
rant was fent afhore for Water to the Ibeck of Caili-

coiloan, where he met with Doctor May ; and that

he fent on Board a Pinguetta, with Water, accord-
ing to his Orders. Declares, That fome Time after

they came to an Anchor before Cailicoiloan ; and be-

fore the Declarant was fent afhore for Water as

above, they faw a Ship at Sea coming from the South-

ward; that the Sloop was under Sail at that Time,
being a cruifing about : That fhe failed towards the

Sea, and bore down the Ship towards th& Worcefter.

That the Worcefter, when the Ship came near, flipt

have emitted what is above before this Time, but from her Anchors, and made towards the Ship

;

was afraid left his mentioning the Ship fo feized to

belong to Captain Drnmmond, and the Men aboard
of the fame to have been murder'd, might have ren-

dered the Government offended, and obliged them
to deal hardly with the Declarant. And this he

declares to be Truth, as he lhall anfwer to G O D.

George Haines.

ROB. FORBES.

Edinburgh, 31 March, 1705.

fj
"If N Prefence ofMr. James Graham, Judge Admi-

X ral, John Bruckley, Cooper of the Ship Worcefter ,

being defirous to make a Confefiion of the Crimes,

whereupon he and the reft of the Crew were purfu'd

;

declares, That fome Time after the Ship the Wor-

cefter came upon the Coaft of Malabar, that (he and

the Sloop gave Chafe to a Country Boat, which

efcaped by reafon of her Oars. That afterwards

the Ship and Sloop failed in Company to Cochin,

where they were denied Accefs to clean j
' and there-

which thereafter was boarded, firft by the Sloop,

and then by the Worcefter, about ten or eleven a

Clock in the Forenoon. Declares., That there was

both Whites and Blacks on Board that Ship, and

moft part Whites ; but the Declarant did not know
what became of them ; but that the Sloop went off

in a few Hours after the Engagement and did hot

return till after Two or Three Days. That the

Declarant does not know what became of that Ship;

but declares, that he was in a Moorijb King's Houfe,

with about fix of the Crew; and that that King was

Coge Commodo's Matter, who had bargained for' one

of the taken Ships; the Declarant cannot be pofitive

which: And that at the fame time the Supercargo,

who was along with them, prefented the King with

a fmall Fowling-Piece. Declares, That the De-
clarant ftayed afhore, trimming the Ca(ks, for a-

bout fix Weeks thereafter : And does not remem-
ber at prefent any more of the Affair. And declares,

he cannot fign but by this Mark.

JAMES GRAHAM.

Edin.
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Edinburgh, 3. April. 1705-.

IN Prefence of Sir Robert Forbes, Judge of the

High Court of Admiralty, compeared John
tiritckley, one of the Crew of the Ship the Wor-
cejhr ; and declares, That he adheres to his former

Declaration, emitted before Mr. James Graham,

Judge- Admiral, the thirty firft of March. And
now adds, That the Men which were aboard the

Ship, which was feized before Callicoiloan, were

for the mod part White Men •, and the Declarant

heard them fpeak the Englijh Tongue, being in

Number about Twelve or Fourteen. And declares,

That Captain Madder was in the Sloop, and one of

thofe That boarded the faid Ship ; and that the

Men were put into the Sloop, and carried away to

the Northward in the Sea •, and the Declarant never

heard any more of them. And that the Goods
aboard the taken Ship were brought into the Ship

the IVorcefter, and confifted of China Root, and

four Chefts of Copper •, which Chefts were fold at

Bengal, to a Bannian Merchant. And further adds
That the Men feized in the taken Ship were killed

after they were put into the Sloop, and before they
were carried to the Sea Northward. And further

adds, That immediately after the Action was over,

the Declarant did hear the Supercargo, Callanl
t

Captain Madder, John Roberts, and Edward Carry

fay, That the feiz'd Ship was Captain Drummond's
Ship

t
belonging to the Scots African Company. And

adds, That when the Worcefter failed from the

Downs, the Declarant did not know where the Ship
was bound ; but heard it frequently faid, they were
going upon a Difcovery. And declares this is the

Truth, as he fhall anfwer to GOD. And declares

he cannot write, but by this Mark.

ROBERT FORBES.

APPENDIX
TH E foregoing Account of the

Trial of Captain Green and his

Crew, being taken *clofely from the

Records of Court ; and the ufual form of the Court

being to hear and difcufs Objections againft the

Witnefles, before they be examined, viva voce, with-

out any written Debate ; it is therefore thought fit

here to add the Objections that were made againft

the Witneffes, and the Anfwers given thereto, with

the Interloquitors pafs'd thereon ; that there may
be nothing wanting to theReader's full Information.

And firft, it was objected againft Antonio Ferdi-

vando, the Cook's Mate, That he could not be a

Witnefs, becaufe of his Poverty \ he not being

worth (as the Stile of the Court is)

* Fine. the Queen's * Unlaw, that is, ten

Pounds Scots, in cafe he fhould

tranfgrefs: And fo, according to the Law of this

Kingdom, was to be rejected. 2. That he was

not a Chriftian, and therefore could not be received

as a Witnefs againft Chriftians, fpecially in a Pur-

fuit that reached their Lives and Fortunes. Nor
could he indeed befuppofed to have the juft Know-

ledge of the Religion of an Oath.

To' which it was arifwer'd, 1. That tho' the

Standard of Ten Pounds Scots, fettled by the Law
and Cuftom of this Kingdom, as to the Quality of

Witnefles, might well be refufed in a Trial of

Crimes of this Nature againft the. Law of Nations,

and which were to be tried accordingly ; yet the

Matter of Faft wa& falfe ; Antonio Ferdina/do, be-

ing*worth more than ten'Pounds Scots, by the very

Wages due to him •, and which, by the Pannels

own Books, were atcefted to be fifteen Shillings

per Menfe?n, whereof, to this Hour, he hath got

no Payment. 2. Antonio Ferdinandp was a Chrifti-

an, as he himfelf owned from the Beginning •, and

that he was born of Chriftian Parents : Like as it's

known, that fuch Names are only given to Chrifti-

ans. Befides, tho' his not being a

* ObjeSiiin. Chriftian might be a * Prejuge a-

gainft him, yet it could be no juft

Vol. V.

Exception againft his Teftimony as a Witnefs ; fince

he both profefs'd the Knowledge of GOD, and

the Confcience of an Oath, as he had often de-

clared.

The Judge and Afleffbrs having confider'd the

forefaid Objections and Anfwers, they repel the Ob-
jections in refpect to the Anfwers, and allow the

Witnefs to be admitted.

2. It was objected againft Antonio FrancifcoTh&t

he was not worth ten Pounds Scots; and had indeed

nothing ; befides, that he was no Chriftian, but a

Servant or Slave to Captain Green ; and alfo had

no Religion.

To which it was anfwer'd, 1. That tho' ten

Pounds Scots be the Rate of Witnefles in our Scots

Law ; yet, as hath been faid, this

Rule cannot * vie in the Cafe of the * btar.

Crimes libelled, committed againft

the Law of Nations in remote Parts, di? in alto

Mari, in the deep Sea ; which made the Crimes to

be Crimes excepted. And it's known to be the

Rule and Privilege, as to Crimes atro-

cious and * occult ; and therefore ex- * hidden.

cepted to exempt even the Witneffes

from the ordinary Qualifications. Nor was Antonio

Francifco to be reckon'd no Chriftian ; fince, 1.

He bears a Chriftian Name ; and next declares,

that/a Chriftian Miftrefs he had in -fVgr, who gave

him to Captain Green, <lid firft procure him to be

Baptized and Chriftned. And 3. He profeffes the

Knowledge of the true GOD. Nor, being a Chrifti-

an, can he be reckoned any longer a Slave.

But upon the whole, as to thefe Two, and the

whole other Witneffes ; the Nature of the atroci-

ous Crime againft the Law of Nations, with the

Manner of their having been committed, and the

Endeavours ufed for their Concealment, ought prin-

cipally to be remembred ; fince thereby, in the

Opinion of all Lawyers, they become Crimes ex-

cepted : And that it is the known Privilege of

Crimes excepted, to relax from the ordinary Rules,

and to proceed on fuch Evidence as the Matter
I i i i doth
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doth afford, the Subftance of the Probation being

only obferv'd.

The Judge and Affeffors having confidered the

forefaid Objections, and Anfwers, they repel the

Objections, in refpect of the Anfwers, and allow

the Witnefs to be admitted.

3. It was objected againft Anne Seaton, that fhe

could not be a Witnefs, becaufe a Woman.
To which it was anfwered, that in Crimes where

the Probation proceeds not upon Teftes requifiti,

but Rich as Providence offers, even Women are ad-

mitted. But 2. It's the general Opinion and Pra-

ctice over all, that Crimes atrocious, occult and

excepted, a Woman is never refufed.

The Judge and Affeffors having confidered the

forefaid Objection andAnfwer, they repel the Ob-

jection in refpect of the Anfwer, and allow the

Witneffes to be admitted.

* Excerpts out of the Injlruciions

and Letters found in Captain Green's

Booh, to which Sir David Dalrym-

ple's Speech to the Jury relates.
* Extrafts. \-'

IN the Inftructions or Orders given by the

Freighters of the Worcefler, Captain Thomas

Green Commander, to Mr. Robert Callant Super-

cargo there1 occurs one Article in thefe Words,

We would havs you write us by all Opportunities,

especially from Sinde, by any Ships bound,from thence

to Perfia j andfor the greater Secrecy, efpecially of the

Letter to bt fent to Mauritius for us, here under is.

an Alphabet for you to write us by ; your Sttbfcription

muft be in common Englifh, directing all fuch Letters

to Captain Thomas Bowrey in Well-clofe-Square,

London.
(Nota, At this Place the whole Alphabet is in-'

fert diftinetly, and above each Letter a different

Character is fet down, to be ufed in Place of the

Letters of the AlphabetJ
When your Cargo for England is provided, or near

compleated, then we would have you Jell the Sloop for

what jWSr can get, and inveft the Produce in Goods

for England.

And lower amongfl the fame Orders in another

Article are thefe Words,
Ton- muft engage the [Mafter of the Sloop not to

let any Letter from fnmfelf or any other be fent

to England, but only our Letter, in which you mas
infert the Names of any Dead;, and for the Care

and Secrecy of thofe who go in the Sloop, in cafe no

Letter or News comes to England, but our Letter

concerning our Bufinefs, then we will on the return of

the Ship give the Mafler and Crew one Month's Pay
gratis, and they Jhall alfo have their Shares of the

Benefit promifed the Ship's Company for the Whale
Fifhing.

By a Letter dated London, 3 February, ijci,
from Captain T. B—y to Mr. Callant, the faid Cap-
tain advifes him in thefe Words,

For the greater Security of our Affairs, when you

write by the Alphabet in your Inftrutlions, I would
have you carry the lafl Letter of each Word to be in

the room of the jirft Letter to the next Word^asfor
Example.

Captain Thomas Bowrey, Sir wee are all well.

Captai nchoma fbowre yfi rwe ear eal lwelJ.

Make no Title (as is ufual) to begin your Letter,

nor no Date, nor Compliment, no Name at laft \

But let all be comprehended in the Lines of your

Letter, fo as to make no diftinCiion, and make but

one Paragraph of all your Letter, and if any Men
dead, fet tbeir Names immediately after your own
Name fubfcribed to the Letter, all in Characters before

directed, and pleafe to keep this as Directions therein.

By another Letter from the faid Captain T. B-y
to the faid Mr. Callant, dated London, 16 February

iyc~, he adds concerning the forefaid Cypher in

thefe Words,
On further Confederation, I think, I have committed

an Error in my Letter to you Tejlerday, it being wrote

in it as, viz.

Captai nthoma fbowre yfi rwe ear eal Iwell.

that is,

Captain Thomas Bowrey, Sir we are all well.

Now, I doubt the naming any Name in the beginning,

or making any Complement there, may be a Means t$

find the Key of the Alphabet, therefore pray Strike out

of the Letter Ifent you Tejlerday, as above done, and
begin direClly with your Bufinefs, following the Directi-

ons given you. And whereas you are ordered to di-

rect your faid Letter to me, I would not have you

mention my Name in the Subfcription, but direCt

the faid Letter to Mr. Nicholas Pope Scrivener, in,

Nicholas Lane, London, to pay 5 1. to the Bearer

as in your InftruClions.

CLXXXIL The Trial of Robe rt Feilding, Efa; at

the Old-Baily for Bigamy, in marrying the Duchefs of

Cleveland, his former Wife being then livings Dec. 4.

1 706. $ Ann.

On Wed?iefday the 4th of December,

T the Sejfions Hoitfe in the Old Baily,

This Day came on the Trial of Robert

Feilding, Efq ; for Felony, in Marrying

her Grace the Duchefs of Cleveland •,

Mary Wadfworth, his firft Wife, being

then alive. The Court being fat, proceed in this manner.

Clerk of Ar- Q E T Robert Feilding to the Bar.

raignment. j^D (which was done.)

Robert Feilding, hold up thy hand (which he did).

CI. of Arr. Robert Feilding, you flandindiCled

by the Name of Robert Feilding, late of the Parifh of

St. James's, within the Liberty of Weftminfter, in the

County of Middlefex, For that you, on the ninth

Day
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Day of November, in the fourth Tear of Her
now Alajefiy's Reign, at the Parijb aforejaid,

in the County aforejaid, took to Wife one Mary
Wadfworth, Spinjler, and the fame Mary Wad-
fworth, then and there badfor your IFife ; and that

you the faid Robert Feilding, afterwards, viz. on

the twenty fifth of thefame Month of November, in

the Tear aforefaid, at the Panfj of St. Martins

in the Fields, in the faid County, did flonioufy take

to Wife the moft noble Barbara Duchefs of Cleve-

land (the faid Mary Wadfworth, his former Wife,

being then living) again/l the Peace of our Sovereign

Lady the Queen, her Crown and Dignity, and

againft the Form of the Statute in that Cafe made and
provided.

How fay'ft thou, Robert Feilding, art thou Guil-

ty of this Indictment, or not Guilty ?

Feilding. Not Guilty.

CI. of Arr. Culprit. How wilt thou be tried ?

Feilding. By God and my Country.

CI. of Arr. God fend thee a good Deliverance.

CI. of Arr. Call the Jury. Mi: Feilding, if you
except to any of the Jury, you muft do it before

they are fworn.

Feilding. I do not challenge any of them.

The Jury fworn, viz.

Francis Chapman,

Thomas Moody,

Peter Lroigne,

Hugh Merchant,

Jofeph Devenifh,

Edward How,

Edward Bofwell,

John Mills,

Richard Hazzard,

Samuel Chace,

Thomas leomond,

John Johnfon.

Proclamation made, That if any can inform the

Queen's Juftices, and the Queen's Council, of any

the Matters the Prifoner ftands charged with ; let

them come forth and they fhall be heard.

Mr. Raymond. My Lord, and you Gentlemen of

the Jury, I am, in this Cafe, Council for the Queen.

The Prifoner at the Bar, Robert Feilding, ftands in-

dicted, That he on the ninth Day of November, in

the fourth Year of her now Majefty's Reign, &c.

(the Inditlment repeated). To which Indictment he

has pleaded not Guilty, and put himfelf on God and

his Country, which Country you are. I hope if

we prove the Indictment, you will find him Guilty.

Sir Ja. Mountague. My Lord and Gentlemen

of the Jury, I am of Council with the Queen againft

the Prifoner, Mr. Robert Feilding, who ftands in-

dicted for taking to Wife Barbara Duchefs of

Cleveland, after he had before marry'd one Mary
Wadfworth, who is (till alive : This is a Crime that

amounts to Felony •, and tho' the Law doth not

take away from him that fhall be convicted thereof,

the Benefit of his Clergy , yet, fince it is fuch a

Crime as doth take away from the Prifoner the

Affittance of Council, I fhall only ftate Matter of

Fact, which is as followeth.

About a Year ago, or a little better, there was

a young Lady left a Widow by Mr. Deleau, and

reputed a great Fortune ; Mr. Feilding thinking him-

felf qualified for the greateft Fortune, had a De-
fign upon this Lady ; and in Auguft, 1705, he ap-

plied himfelf to one Mrs. Streigkts to confult with

her, and contrive fome Method how he mighthave

Accefs to court this Widow. This Mrs. Streights

had no Acquaintance with the Widow her felf but

knew Mrs. Charluit Villars was acquainted with

her, and ufed to cut her Hair ; fo the beft Thing
they could think of at that Time, was to make

Mrs. Villars their Friend, that by her Means he
might have Admittance into the Lady's Company

;

for he did not queftion if the Lady had but once
a Sight of his very handfome Perfon, fhe would
have the fame Affection for him, that he had met
with from other Ladies, even on their firft feeing
of him. Mrs. Villars was promifed 500/. to bring
this Affair about; and tho' fhe doubted with her
felf, whether fhe could ever accomplifh it, yet
by thefe Means fhe might perhaps make a Pen-
ny of it to heifelf; and thereupon fhe promifes
Mrs. Streights to ufe her endeavour to ferve the
Major-Gcneral, meaning Mr. Feilding, tho' Mrs.
Villars could not be fure fuch an Overture would
be well received by Mrs. Deleau : Yet being ac-

quainted with one Mary Wadfworth, a young Wo-
man not much unlike in Perfon to Mrs. Ddcau

t

fhe imagined it would be no difficult Matter for

her to fct up the faid Mrs. Wadfworth to reprefent

Mrs. Deleau ; and accordingly it was dene, and
Mr. Feilding proved fo intent upon the Matter,
that he went in few Days to Doclors-Commons,
to fee for Mr. Deleau's Will (and found thereby
that Mrs. Deleau was left very confiderable). And
that he might judge the better whether fhe were
truly the Fortune fhe was reprefented to him, he
took a Copy of the faid Will, and foon after

went to Mrs. Villars and told her, That what
Mrs. Streights had faid concerning Mrs. Deleau's

Fortune was true: And being very well fatisfied

with her Fortune, he was relolved to get a View
of her. Soon after, Mr. Feilding went to Tun-
bridge, and after two or three Days ftay there,

returned and called at Waddon, the Place where
Mrs. Deleau refided, with a Pretence to fee the

Houfe and Gardens, but in reality it was to fee

the Widow •, he thought nothing elfe was then to

be done, but to give the Lady a fight of his

handfome Perfon he defigned to lay at her Feet;
but it happened that the Lady would not be feen

her felf, but her Servants were permitted to fhew
him the Gardens, and he fancied himfelf that he
had had a Sight of Mrs. Deleau too •, for a Kinf-

woman of Mrs. Deleau's looking out into the Gar-
den while he was there, gave him the Sight of a

Woman at the Window, and he prefently con-

cluded it could be no body but Mrs. Deleau admi-
ring Beau Feilding. About three Days after Mr.
Fedding's Return from Tunbridge, which was about

a Fortnight after St. Bartholomew-tide laft was
Twelve-month, he told Mrs. Villars of his calling

at Waddon, and that he had acquainted the Duchefs

of Cleveland of the fine Gardens that were there,

and he faid that her Grace had a great Defire to

fee them, and therefore directed Mrs. Villars to

go from her Grace to Mrs. Deleau, to afk the

Favour of her to permit her Grace to fee the

Houfe and Gardens. Accordingly Mrs. Villars

went down to Waddon ; and Mrs. Deleau treated

her very civilly, and told her whenever her Grace

pleafed, fhe fhould fee her Houfe and Gardens

;

but as fhe was a Widow fhe could not attend up-

on her Grace : But tho' the Duchefs was expected

after this, yet fhe did not go, for indeed fhe did

not know any Thing of the Meffage. So the next

Time Mr. Feilding attempted to fee her, was at

a Horfe-Race at Banflead-Downs, whither he went

for that Purpofe, but did not fee her. After this,

or fome Time before, he fent a Letter to Mrs.

Deleau's Houfe, but the Servants when they faw

the Name to it, knowing the Character of Mr.
I i i i 2 Feilding,
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Feilding, threw it into the Fire. -When Mrs.

Villars found that the Duchefs of Cleveland knew
nothing of her being fent to Waddon, and that it

was only a Contrivance of Mr. Feilding's to get

an Opportunity of feeing Mrs. Deleau, and that

in Truth he had never feen her, fhe refolved

to play Trick for Trick with him, and there-

upon propofed the Matter to Mary Wadfworth,

the Woman I before mentioned to be of her Ac-
quaintance, but one that Mr. Feilding did not know,

and one that would not worft her felf much by

fuch an Undertaking, whether it fucceeded or not.

Mrs. Wadfworth, upon the firft opening of it rea-

dily embraced the Offer, and thereupon Mrs. Vil-

lars went to Mr. Feilding and told him, fhe had

propofed the Matter to the Lady (Mrs. Deleau)

which fhe at firft rejected, but at laft did give a

favourable Ear to it ; and that fhe did not fear,

but if Matters could be prudently managed, his

Defires might be accomplifhed. A little before

my Lord-Mayor's Day laft was Twelve-month,

fhe told Mr. Feilding that fhe had at length obtain-

ed of the Lady the Favour of a Promife of an In-

terview, and that fhe was fhortly to bring her to

his Lodgings, but he muft take care not to let her

know they were his Lodgings, or to give her the

lead Caufe to fufpect he had any Thing to do

there: Accordingly Mrs. Villars, the Evening of

my Lord- Mayor's Day, brought Mrs. Wadfworth

in a Mourning Coach and Widow's Drefs to Mr.
Feilding's, Lodgings: He was not within at the Time
they came thither, but being fent for, came in foon

after, and was extremely complaifant for fome

Time ; but at length tho' he had been cautioned

not to let the Lady know they were his Lodg-
ings, yet he could not forbear (hewing her his

fine Cloaths, and what Furniture he had ; and in

a little Time after fent for Mrs. Margaretta to

fing to her ; and pretended he was fo extremely

taken with her, that nothing would fatisfy him

but being married that Night; but fhe, with a

feeming Modefty, check'd his forward Behaviour,

and made a fhew of going away in difpleafure;

but before they parted, he prevailed upon her to

promife not to put off their Marriage longer than

Wednesday Seven- Night. My Lord Mr. Feilding

rightly judged by this Converfation what an In-

tereft he had fix'd in the Lady, and looking upon
himfelf to be fure of her, he actually went to a

Goldfmith and befpoke a Ring, and directed him-

felf what Pofie fhould be engrav'd. When the

Day came which had firft been agreed on, fham
Pretences were made, not to feem over-hafty

in fo ferious a Matter, and the Marriage was

put off till the Friday following, being the 9th of

November hH was Twelve-month; at which Time
Mrs. Villars and the Lady came again to Mr. Feild-

ing*% Lodgings, where he received her with an ex-

traordinary Tranfport of Joy, and the Marriage

muft immediately be proceeded on; but fhe for

fome Time framed feveral Put-offs, and at length

made an Offer to have gone away ; but Mr. Feild-

ing by no Means would permit her to go, with-

out making her his own, which he was refolved

fhould be done prefently ; and to make all Things

fure, he ran out and lock'd the Chamber-door

to keep her and Mrs. Villars in, whilft he went for

a Prieft; and taking Coach immediately drove to

Count Gallas's the Emperor's Envoy ; when he

came to his Gate, he enquired of the Porter for

one Francifco Brian, that was ftiled, The Father

Ann;
in Red upon account of a red Habit he ufually

wore ; but he not being within, Mr, Feilding afk-

ed for another Father ; and one Father Florence

was called to him, whom he acquainted with the

Bufinefs he came about ; but whilft he was treat-

ing with Father Florence, the Father in Red luckily

came in, and Mr. Feilding immediately took him
away with him in the FJackney- Coach to his

Lodgings. My Lord, and Gentlemen, we (hall

fhew you that this Father in Red ftay'd there about
an Hour, and then went away. We fhall fhew
your Lordfhip likewife, That Mr. Feilding and
Mary Wadfworth flipped together, and after Sup-
per he was actually marry 'd to Mrs. Wadfworth.
And that this Marriage was confummate, we fhall

prove by feveral Particulars, viz. That clean Sheets

were laid upon the Bed, and all Ceremonies perfor-

med that are ufual upon fuch Occafions ; and they
actually went to Bed together, and lay together all

that Night ; and the next Day the Lady and Mrs.
Villars went away, and as Mr. Feilding fuppofed,

to Waddon, the Widow Deleaves Houfe ; to which
Place your Lordfhip and the Jury will find he
directed his Letters to her afterwards, and in the

Superfcriptions ftiles her the Countefs of Feilding.

To corroborate this Evidence we fhall likewife

prove to your Lordfhip, that about a Week after,

he lay with her again at the very fame Lodgings

;

and we can make it appear that he hath lain with
her Three feveral Times fince this firft Night,
twice before, and once after his Marriage with
the Duchefs of Cleveland. My Lord, we (hall

(hew you that he made her Prefents, furnifh'd her

with Money, and treated her as his Wife, until

the Cheat was found out, which was not till May
after ; and then finding how he had been ferved,

that inftead of marrying a Fortune of 60000/.
he had been impos'd upon and marry'd one not
worth fo many Farthings, he difcarded her in

great Wroth.
My Lord, we will call our Witneffes who will

prove to your Lordfhip, ftep by ftep, how this

Matter was brought about ; and firft we will begin
with Mrs, Villars.

Mrs. Villars fworn.

Mrs. Villars. My Lord, there came one Mr§.
Streights to my Lodgings and wanted to fpeak
with me (it was Bartholomew-tide was Twelve-
month) but I was not at home; when I came
home, they told me Mrs. Streights had been there,

and left word that I was always out of the way
when it was to do my felf good ; (he faid it would
be five hundred Pounds out of my way if I did

not come to her. I met with her and Mr. Feild-

ing, and being acquainted with Mr. Feilding's De-
fign upon Mrs. Deleau, he afked me whether I

knew the Lady ? I faid I had no particular Ac-
quaintance with her, but I ufed to cut her Hair

;

He told me that he was in Love with her, and afk-

ed me whether I would affift him in his Court-

lhip ? And whether a Marriage might be

brought about ? I told him I could not tell,

I did not know whether I had that Intereft in

the Lady as to be made ferviceable~ in fuch a De-
fign. Mr. Feilding enquired very ftridly after

her, and faid, he would try Means to come
into her Company that he might gain her Ac-
quaintance : Upon which we parted at that

Time. ——-- And about three Days after Mrs.

Streights
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Slreights came ro my Houfe again, and faid, Mj.
Feilding would fpeak with me. I went to him ;

and he told me, he found that the Lady was worth
60000/. as he had been told before. He afked
me where it was fhe liv'd ? I told him, in Copthal-
Court, near the Change. I told him likewife where
her Country-Houfe was ; That it was at Waddon
in Surrey. Mr. Feilding told me, He would go
to Tunbridge, and call by the way to fee the Gar-
dens ; and by that means he might have an Op-
portunity of feeing Mrs. Deleau ; which he did
accordingly. I was fent for again ; and he told

Time, from the latter End of Bartholomew-tide*
to my Lord- Mayor's Day. He fent her a Suit of
white Sattin Knots, and Gloves, and other Things.
He defir'd I would bring her to his Lodgings on
my Lord-Mayor's Day, at Night ; which I did
about nine a Clock, in a Mourning Coach. Mr.
Feilding was not at home, but came immediately.
When he came in, he fell down upon his Knees,
and kifs'd her, and exprefs'd Abundance of fond
ExpreiTions. He afked her, why jhe flayed fo long?
And whether foe loved Singing? He faid, He would
fend for Margaretta to come up. When (he came,

me he had feen the Gardens, and they were very Mr. Feilding bid her fing the two Songs which he
fine: And that he faw the Lady through a Cafe- lov'd •, which fhe did-, The one was, Com-
ment ; and that fhe might have the more perfect

View of him, he took divers Turns in the Garden,
pull'd out his Watch and fet it by the Sun-Dial:
And that he came round the Country, and almoft
murder'd his Horfes, to get a Sight of her. But
he defired to be in her Company, that he might
have a full View of her. He defired me to go to

Mrs. Deleau* and tell her, that the Duchefs of
Cleveland had heard a great Character of her Gar-
dens, and was very defirous to fee them.—.
I went and acquainted Mrs. Deleau with it : She
laid, fhe would not refufe a Woman of her Qua-
lity ; but would take it as a great Favour, to fhew
her any Thing that belong'd to her : But defir'd

that it might not be that Week, but the Week
following ; becaufe fhe was to fee a Race on Ban-
Jlead Downs. I told Mr. Feilding this; and he
made Anfwer for the Duchefs of Cleveland, and
faid, The Duchefs was not well ; and could not

go to ice the Gardens. When I found that Mr.
Feilding did not fend me from the Duchefs, but
from himfelf, I was out of Countenance, that

I fhould innocently impofe upon the Lady. Mr.
Feilding told me, he would go and fee the Race
upon the Downs* and when he came back, he
would fend for me, and acquaint me whether he

had feen the Lady. And when he came to Town
again, he fent Mrs. Streights to me, to come to

him j and when I came to him, he told me he faw

Mrs. Deleau, he believed, upon the Downs. Mr.
Feilding made a Bow to them, and they to him.

He faid, From thence he went to Epfom, and fent

a Letter to be deliver'd into Mrs. Deleau's own
Hands, by a Servant of his, not in a Livery. I

think it was accordingly deliver'd. Mr. Feilding

told me, Mrs. Deleau read it, and faid it required

no Anfwer: and faid no more. Mr. Feilding afked

me, whether I could not get a Letter to Mrs. De-
leau ? He faid, he was much in Love with her. I

told him, I believ'd he was miftaken •, and that it

was another whom he faw.- « I perceiv'd that he

had no Knowledge of Mrs. Deleau. —I acquainted

a young Woman (whom I fuppofed he might have

feenj with his Inclination (Mrs. Wadfworth): She

faid, fhe did not expect to be fo happy ; but wifh'd

it might be fo. I engag'd to Mr. Feilding to do
what I could to bring it about.—There were divers

Letters pafs'd between them till my Lord-Mayor's
Day. Divers Prefents were fent from Mr. Feilding,

by me, to the Lady. The firft Prefent was a Gold
Apron, ftruck with Green: That was the firft Pre-

fent Mr. Feilding fent to Mrs. Wadfworth, whom
he thought was M.xs.DeleauA\ the while ; but it was

Mrs. Wadfworth. I did not think Mrs. Deleau^

who was a great Fortune, would agree to marry

a Man of Mr. Feilding's Character. Mr. Feilding

kept fending of Prefents and Letters from that

ing Creature ; and the other was Ianthe the Lovely.

After which, Mr. Feilding fent for two Pints of
Wine, and fome Plumb-Cakes. He urg'd very
much to marry her ; but fhe declin'd it, and made
him a Promife to come to him the Wedncfday
following. In the interim fhe fent him a Letter,
to acquaint him fhe could no. come according
to her Appointment ; but fhe would come to him
on the Friday following, which was die 9th of
November. Then he fent her another Lc'.fcr, to

defire her noe to fail, but come to his Arms ;

and told her, That there wanted nothing but
the Holy Father to join their Happinefs ; for their

Hearts were all one already. And when Friday

came, Mrs. Wadfworth and I went to Mr. Feil-

ding's Lodgings again : He was not within ; but
came running into the Room in a little Time after

with a great deal ofJoy, and took Mrs. Wadfworth
into his Arms, and faid, Nothing could eafe his

Mind, but a Promife to make him happy, in marry-

ing him prefently. He faid, he would fetch

the Prieft ; but Mrs. Wadfworth refufed his Propo-
fal, and would have diffuaded him from going
then ; and defired him to put it off till another

Time, and would have gone away . But he would
not hear of it ; and faid, She had difappointed him
before ; and that he repented he had let her go
away before •, but now he was refolved to make her

his own, before fhe went away. Mr. Feilding then

went for the Prieft, and lock'd the Chamber-Door
after him, and took the Key with him, for fear

Mrs. Wadfworth fhould go away ; and order'd Bou-

cher to let no Body into the Dining-Room till his

Return. Mr. Feilding returned in a little Time, and

brought a Prieft with him, in a long Red Gown
Jin'd with Blew, and a long Beard, and a Fur Cap.

Mr. Feilding told her, that this was the Holy Fa-

ther that was to make them one. Mr. Feilding then

ordered the Man to lay the Cloth, and fetch a

Difh of Pickles to Supper. At fupper Mrs.

Wadfworth feemed cautious •, and for fear the Prieft

fhould not be in Orders, faid, How fh all I know that

this is a Prieft in Orders? Mr. Feilding queftion'd

him. Then the Prieft pull'd a Picture out of his

Pocket, about the Bignefs of a Crown- Piece •, and

told them, That none but Priefts had fuch Pitlures.

And that fhe might beftill further fatisfied, fhe de-

fired another Token.

After this, Boucher, and the reft of the Servants

were order'd down Stairs. Then the Prieft call'd

for Water, Salt and Rofemary, to make Holy Wa-
ter. Boucher brought up Water and Salt, but could

get no Rofemary. Mr. Feilding and I received it at

the Dining-Room Door. Then Mr. Feilding lock'd

the Door, and took the Key in the Infide. Mr.
Feilding afk'd Mrs. Wadfworth, Whether it fhould

be
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be done in the Bed-Chamber, or Dining Room ?

Mrs. Wadfworth agreed ic mould be in the Bed-

Chamber. There were none prefent, but Mr.
Feilding, Mrs. Wadfworth, the Prieft, and my fclf.

The Prieft made Holy-Water, and bleffed it: Then
he fet Mrs. Wadfworth at the right of Mr. Feilding:

. the Prieft flood before them and read the Cere-

mony in Latin, as I underftood ; and Mrs. Wadf-
worth faid, She was not yet fatisfied be was a Prieft.

Then he laid down his Book, took from under his

Gown a Piece of Silk like a Scarf, that was mark'd

with a Crofs in the middle ; and faid, None but

Priefts us'd fuch a Thing. Then Mrs. Wadfworth

was well fatisfied he was a Prieft. Says Mr. Feilding

to her, Do you think, my Dear, that I wou'd

have any Body to do this Bufinefs, But the Holy Fa-

ther? Mrs. Wadfworth was well fatisfied till he

came to that Part, Wilt thou have this Woman to

thy wedded Wife? She defir'd it might be fpoke

in Englifh by him as well as he could. He did fo.

He afk'd Mr. Feilding, Whether he would have this

Gentlewoman to be his wedded Wife ? He faid, Tes,

with all my Heart. He afked the Lady then, Whe-
ther fhe would have this Gentleman for her Hufband?

She faid, Tes, faintly: Bat fays Mr. Feilding, You
don't fpeak it fo earneftly as I do : You muft fay,

With all my Heart and Soul; which fhe did. Then
the Prieft bleffed the Ring, and gave it to Mr. Feil-

ding, to put it on the Lady's Finger. He faid fome-

thing in Latin, but what it was I know not. Then
we went into the Dining-Room. Boucher brought

up Wine; and when all had drank, the Prieft was

difcharg'd. Mrs. Wadfworth and I went into the

Bed-Chamber, and I put her to Bed. Mr. Feilding

called her his Dear Wife, the Countefs of Feilding ;

and faid, He would make hafte and fly to her

Arms. After I put her to Bed, he went to Bed to

her ; and order'd me to come into the Room to

fee them in Bed; which I did. I role the next Morn-
ing, and came to Mr. Feilding's Room, where Bou-

cher came foon after to light a Fire : Then I faw

Mrs. Wadfworth in naked Bed with Mr. Feilding,

Mrs. Wadfworth put on her Cloaths as foon as fhe

could ; and a Hackney-Coach was calTd for her, and

fhe went away. At parting with Mr. Feilding, fhe

told him, fhe did not know when fhe could re-

turn ; but about a Fortnight after, fhe came again.

There were Fires made in both Rooms, arid Can-

dles lighted up ; clean Sheets upon the Bed, and

every Thing prepared for her lying there. Mrs.

Wadfworth went to Bed. Mr. Feilding did not

come home till late that Night. I faw them that

Night in Bed, and went into the Room the next

Morning, and faw them in Bed again : She rofe,

and went away as before. Mr. Feilding defir'd her

not to ftay fo long as fhe had done before ; for if

fhe did, he would come and fetch her. She pro-

mis'd him fhe would return fooner. Mr. Feilding

kept fending of Letters to her between Times, which

was about fifteen or fixteen Days, till fhe came
to him again. He defired her to come to him,

and he would be at home to receive her. She ac-

cordingly came to him, after having given him no-

tice of her coming. He was not at home when fhe

came ; but She went to Supper by herfelf. —She
had for her Supper fome toafted Cheefe, a Pint of

Wine, and a Bottle of Oat Ale. When he came
home to her, he afked her, Why fhe did not fend

forfomeibing better for Supper? They went to Bed
again, as before ; and I faw them in Bed toge-

ther. Mrs. Wadfworth got up in the Morning

;

Mr. Feilding treated her , and away fhe went as

-before. Then Mr. Feilding kept writing to her
[which Letters are inferted in their proper Places']

and defir'd her to come to him again, as being the
laft Night fhefhould lie with him at his Lodgings

;

for he was going to leave his Lodgings for altoge-

ther, and be with her Grace the Duchefs of Cleve-

land. Mrs. Wadfworth came; but neither Mr.
Feilding nor Boucher were at the Lodgings : But fhe

had not been there long, but Boucher came in, and
faid, That he had brought his Mafter's Night-
Gown and Slippers from the Duchefs of Cleve-

land's.

Council. Mrs. Villars, You fay, moft of the Ser-

vice was in a Language you did not underftand.

Mrs. Villars. It was, my Lord—But one Part of
it was in Englijh. I heard Mr. Feilding fay, He
would take this Lady to be his wedded Wife.

Council. Who is that Lady ?

Mrs. Villars. That Lady Mrs. Wadfworth; point-

ing at her ; {floe being in Court).

Council. What did you hear Mrs. Wadfworth
fay?

Mrs. Villars. I heard her fay, That fhe took Mr.
Feilding to her wedded Hufband.

Council. What did you obferve elfe that was re-

markable?

Mrs. Villars. I faw the Ceremony of theRing per-

formed. 1 faw the Prieft blefs the Ring with Holy-
Water, and fign himfelf with the Sign of the Crofs.

The Prieft held Mrs. Wadfworth by the lower Joint
of the Finger and put the Ring on.

Council. What is Mrs. Wadfworth''% Chriftian

Name ?

Mrs. Villars. Mary.
Council. What did he fay further, when he faid,

/ lake thee to be my wedded Wife ?

Mrs. Villars. He named no Name, but 1 take this

Lady, &c. ——The Prieft afk'd him, Whether he

took her with all his Heart and Soul? He faid, / take

her with all my Heart, and Soul, and Blood, and every

thing elfe.

Council. What Time was this ?

Mrs. Villars. It was Bartholomew-tide was

Twelve-month, as near as I can remember to the

Time.
Council. Did Mr. Feilding tell you he had been

at Waddon ?

Mrs Villars. Yes, he did •, and faid, That he
had feen the Lady thro' the Window, whence he
fell in Love with her.

Council. Why was this Marriage kept private ?

Mrs. Villars. Becaufe Mr. Feilding took the Lady
to be Mrs. Deleau.

Juftice Powel. How long was it before it was

difcover'd ?

Mrs. Villars. It was not difcover'd till the latter

End of May laft, or the Beginning of June.

Juftice Powel. When was the Time Mr. Feilding

was marry 'd?

Mrs. Villars. It was the 9th of November was

Twelve-month.

Council. What was the Reafon why the Marriage

was carry'd on fo privately ?

Mrs. Villars. The Reafon was, becaufe Mrs. De-

leau had a Father alive, who had in his Hands a

Part of her Fortune ; and for fear of difobliging

him, Mrs. Wadfworth, that went for Mrs. Bt+

leau, was willing it fhould be kept private.

Council. Can you tell the Reafon of its b.'ing

difcovered ?

Mrs. Villars.
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Mrs. Villars. Mrs. Wadjworth fent to Mr. Feil-

ding for Money. Then Mr. Feilding found he
had not a Woman of that Fortune which he took
her to be. When Mr. Feilding did find it out, he

took Mrs. Streights into aClofet, at the Duchefs of

Cleveland's, and fent for me there : Then Mr. Feil-

ding wanted to have the Prefents returned. Mr.
Feilding then beat me, and afked me whether that

was a fit Wife for him ? And then took a Thing
made of Steel at one end, and a Hammer at the

other end ; and told me, if I would not unfay

what I faid of his Marriage with IVadjworth, he.

would flit my Nofe off: And that he would get

two Blacks ; the one fhould hold me upon his

Back, and the other fhould break my Bones.

Jujlice Powel. One would have thought you
fhould have been afraid to have feen Mr. Feilding.

Mrs. Villars. My Lord, It was not till then

found out.

Sir Ja. Mountague. My Lord I think fhe hath

clearly proved the Marriage ; and that fhe faw

them three times in Bed together, in the Space of

fix Weeks after the Marriage.

Mr. Feilding. By what Name did Mrs. Wad-
jworth go ?

Mrs. Villars. By no Name at all.

Mr. Feilding. Did I ever appear with her in

Publick ?

Mrs. Villars. No, never.

Mr. Feilding. What was the firft Place I faw her

in?

Mrs. Villars. The firft Place you faw her, was

at your Lodgings, laft Lord Mayor's Day, was
Twelve-month.
Mr. Feilding. My Lord, I defire it may be afked

her, how fhe came to think that I fhould fend fuch

mean Prefents as fhe hath mentioned, to a Lady of

Mrs. Deleau's Fortune ? They were not at all fuit-

able to Mrs. Deleau.

Jujlice Powel. Ay, Mrs. Villars, What fay you
to that ? Mr. Feilding thinks it a very ftrange

Thing, that he fhould fend fuch Trifles to a Lady
of Mrs. Deleau's Quality.

Mrs. Villars. He did think, at that Time, that he

made his Addreffes to Mrs. Deleau; and I am fure

fuch Prefents were fent ; and he was really marry'd

to her, and marry'd her for Mrs. Deleau.

Jujlice Powel. Mrs. Villars, Mr. Feilding defires

this Queftion fhould be afk'd you ; When was the

firft Time you acquainted the Duchefs of Cleveland

with this Matter?
Mrs. Villars. J will tell your Lordfhip. Mrs.

Feilding, that js now, told me, Mr. Feilding beat

her at the Lodge at Whitehall (I did not fee the

beating) and faid, fhe fhould have Occafion to bring

me upon my Oath, to prove that Mr. Feilding was

marry'd to her the ninth of November. I went with

Mrs. Feilding to the Duke of Grafton, and told him,

I was fure he was marry'd the ninth of November
before.

Jujlice Powel. How long was it after the beating,

before you and Mrs. Fielding went to the Duke of

Grafton ?

Mrs. Villars. It was about three Weeks.
Jujlice Powel. Are you fure it was before that

Time that there was any Parting betwixt Mr.
Feilding and the Duchefs of Cleveland.

Mrs. Villars. Mrs. Fielding acquainted me with

it her felf, that the beating was before the Differ-

ence between the Duchefs pf Cleveland and Mr.
Feilding.
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Council. Altho' you did not fee what pafs'd at

Whitehall; Whether was this before the Difference
between the Duchefs and Mr. Feilding ?

Mrs. Villars. I believe it was about a Fortnight
or three Weeks.

Mr. Feilding. How came it to pafs that it was
not difcovered till now of Lite?

Mrs. Villars. It was not difcover'd till fhe fent
to Mr. Feilding for Money, about May, after the
Marriage.

Jujlice Powel. Why did you not apply yourfelf
to Mr. Feilding for the Reward ?

Mrs. Villars. I was to have no Reward.
Mr. Feilding. Mrs. Villars, What Reward did

the Duthefs of Cleveland promife you ?

Mrs. Villars. I never faw the Duchefs of Cleve*
land ; and I was never promis'd any Reward.

Jujlice Powel. Was you not to have had a Re*
ward for helping Mr. Feilding to Mrs. Deleau?

Mrs. Villars. Mrs. Streights left fuch word at my
Lodgings ; but I had no Promife of it from Mr.
Feilding.

_
Sir Ja. Mountague. My Lord, Mrs. Villars has

given you fo full an Account of every Tiling
I have open'd, that all that we have to do now, is

to fupport Mrs. Villars's Evidence ; and to make
it appear to your Lordfhip, that fhe is right in all

thefe Particulars that fhe tells you of. And the

better to make our felves underftood, we will go
on, and give your Lordfhip an Account how
thefe Things were carry'd on from Time to Time,
But firft we fhall prove to your Lordfhip, How
that after Mr. Feilding was thus marry'd to Mrs,
Wadjworth, he did actually marry the Duchefs of
Cleveland.

Mr. Feilding. My Lord, I do not deny my Mar-:

riage to the Duchefs of Cleveland.

Sir Ja. Mountague. Then, my Lord, we will

not trouble you with any Proof of that Matter,

but go on with making out the Circumftances of
his Marriage with Mrs. Wadjworth ; and we fhall

verify, in every Particular, Mrs. Villan's Evidence.

And firft we fhall prove, that he actually took a
Copy of Mr. Deleau's Will. For that call Mr.
Searle (who was /worn).

Sir James Mountague. Mr. Searle, Give my Lord
and the Jury an Account of what you know of Mr.
Feilding's coming to Doctors Commons, to fee the

Will of Mr. Deleau.

Mr. Searle. My Lord, I am a Servant to Mr.
Cottle, Proctor to the Prerogative Office. Mr. Feil-

ding came to Doclors Commons about the Beginning

of Michaelmas Term, 1705, and defired me to

fearch, and fee whether Mr. Deleau's Will was come
into the Office, or no. I look'd in the Kalendar,

and found it was come in ; and fpoke to the Clerk,

in whofe Poffeffion it was, and he read it over to

him ; and he defired a Copy of it, which I wrote

out. Mr. Feilding came in three Days after for it,

but it was not done. I defir'd him to come another

Time ; which he did, and had it.

Council. Who did he befpeak it of?

Mr. Searle. He befpoke it of me, and had the

Copy of me.

Council. When was this ?

Mr. Searle. It was about the Beginning of Mi-
chaelmas Term.

Sir James Mountague. The next Thing we fhaji

prove, is, that Mr. Feilding was actually at Wad-
don, Mrs. Deleau's Houfe : And we fhall prove thac

even by Mrs. Deleau (who was [worn).

Council.
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Council. Pray, Madam, have you any Acquaint-

ance with Mr. Feilding ?

Mrs. Deleau. None at all.

Council. Do you remember he came to your

Houfe in the Country ?

Mrs. Deleau. He did about Bartholomew-tide was

Twelve-month.
Council. When he was there, had he a fight of

you, Madam ?

Mrs. Deleau, No, my Lord ; he was not in the

Houfe, but in the Garden.

Council. Do you know Mrs. Villars ?

Mrs. Deleau. I do, my Lord.

Council. Did (he ever come to you upon fuch a

Meflage, That my Lady Duchefs of Cleveland and

Mr. Feilding had a Defire to fee the Gardens ?

Mrs. Deleau. She did fo •, and it was about the

fame Time Mr. Feilding had been there, or fome
little Time after, I believe.

Council. Did you go to the Race on Banftead

Downs ?

Mrs. Deleau. No, my Lord.

Council. Did Mrs. Villars ufe to Cut your Hair ?

Mrs Deleau. No, my Lord—Her Miftrefs did.

Council. Was there any Letter brought to your

Houfe from Mr. Feilding ?

Mrs. Deleau. I heard there was.

Council. Who receiv'd the Letter from Mr.
Feilding ?

Mrs. Deleau. Some of the Servants, but I receiv'd

none ; but fome of the Servants receiv'd it. I was
then at my Father's, and left Orders that they

fhould take in no Letters but fuch as came from
my Relations, which would come by themfelves.

Council. When had you Notice of Mr. Folding's

being at your Houfe ?

Mrs Deleau. My own Butler came up, and ac-

quainted me Mr. Feilding was below. He came to

my Houfe with the Character of Major General

Villars. I did not fee him ; but here's the Lady
that faw him out of the Window ; who, it feems,

he took for my felf.

(That Lady [worn.)

Council. My Lord, we only bring this Lady to

prove what the firft Witnefs laid, That Mr. Feil-

ding faw Mrs. Deleau thro' a Window——Madam,
Do you remember Mr. Feilding was at Waddon, and
when ?

Lady. He was there about Bartholomew-tide was
Twelve-month. I did fee him thro' a Window,
and inform'd my Coufin of it.

Council. Then call Mr. Boucher (who was /worn).
Council. Mr. Boucher, Pray give my Lord and

the Jury an Account of all you know of this

Matter.

Mr. Boucher. My Lord, I went with Mr. Feilding

to my Lord-Mayor's Show laft Lord-Mayors Day
was Twelve-month. He went in his Chariot to Mr.
Feilding's a Linnen- Drapers at the Three-Legs in

Cheapfide. I looked into the Balcony and faw Mrs.

Villars there- My Mailer came down again, and
went to Sir BaftI Firebrafs's ; from thence Iwas or-

der'd. to go home, and meet my Mailer in Bond-

Street; which I did. He afk'd me whether any
body had been at his Lodgings to enquire for him ?

ITaid, no, and went home again. Then I found
the Lady and Mrs. Villars at Mr. Feilding's Lodg-
ings, They had been there but a little time, but
Mr. Feilding came in. Mr. Feilding complemented
the Lady, and afk'd her if ihe lov'd Singing ? Mrs.

Margaretta was fent for, and accommodated this

Lady and Mrs. Villars with two Songs. Mr. Feil-
ding treated them with a Bottle of°Wine and a
Plumb Cake Margaretta went away •, and foon
after Mrs. Villars and this Lady went away. So,
fays Mrs. Heath afterwards to me, Do you know
what Woman of Quality that is in the Coach? This
Mrs. Heath is the Landlady where Mr. Feilding
lodged. Mrs.^Villars and the Lady went away in
a Coach. She was in a Mourning-Drefs, and the
Coach was a Mourning Coach.

Council. What Time was this?

Mr. Boucher. It was my Lord-Mayor's Day was
Twelve-month, on the twenty ninth of Oclober.

Council. Well, go on, and tell what you know
of the Marriage.

Mr. Boucher. Not long after this, my Matter or-
der'd me to be at home, to get dean Sheets for
the Bed, Wax-Candles, and Sconces, and Fires in
both the Rooms: He told me fome Ladies would
be there that Night ; and order'd if he was not ac
home when they came, to tell them, that he would
be there prefently. Accordingly they came, and he
was not at home ; but in a little Time he came and
went up to them. Some time after that, he came
down Stairs in great Hafte, and faid, Boucher, go
and befpeak a Difh of Pickles. I did fo;'and
brought over a Cloth, and the reft of the Things,
and left them in the Window. I ftay'd by the
Stairs till he came back in a Hackney-Coach, with
a Prieft along with him in a long Gown, and long
Beard, and a Furr-Cap •, I knew him to belong to
the Emperor's Envoy ; and I heard Mr. Feilding call

him Reverend Father. Then I was order'd to fee

the Table and GlafTes, and Wine, and Things of"

that kind, upon the Side-board. I waited at Table
all the while. When Supper was over, Mr. Feilding
order'd me to go down and fetch Water, Salt,

and Rofemary, I went and got Water and Salt,

but could get no Rofemary. Then I was order'd
to go down, and they were lock'd in about three
quarters of an Hour : He then call'd, Boucher, fays-

he, will you fill fome Wine? 1 did fo, and per-
ceiv'd upon the Thumb of this Lady, upon her
Left Hand, a plain Gold Ring, which before Sup-
per fhe had not. When this was over, the Prieft

went away. Prefently after, fays Mr. Feilding, take
the Sheets from my Bed, and lay them on the other

Bed, for Mrs. Villars ; and fee that none lie there,

I told my Mafter 'twas done. Mrs. Villars, in the

mean time, put the Lady to Bed. When I came
down to tell them of it, I faw the Lady's Clothes

upon a Stool in the Chamber ; and Mrs. Villars fold-

ing them up, and laying them in another Room.
I then light Mrs. Villars to Bed, and then went to

Bed my felf. In the Morning 1 was call'd to make
a Fire ; I then perceiv'd Mr. Feilding and this Lady
in Bed together. The Fire being made, I was or-

der'd to get a Hackney-Coach. Mrs. Villars drefieu*

the Lady haftily, and fhe was carried away in the

Hackney-Coach. About a Fortnight after, Mr. Feild-

ing order'd me to prepare the Lodgings again. This

Lady came to my Matter's Lodgings That Night,

and had fom'ething for Supper ; my Mafter order'd

me to get ready Mrs. Villars's Bed : I did fo. In

the Morning was called down to make a Fire, which

I did: the Curtains being open next the Fire, I per-

ceiv'd them in Bed again. I was order'd to get a

Hackney-Coach, which I did; and they went away
again. This was about the Twenty fifth of Novem-
ber. Soon after this, I underftood by fome of the

Duchefs of Cleveland's Servants, that Mr. Feilding.

was
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was marry 'd tq my Lady Duchefs. At the fame

time Mr. Feilding ordered me to go to Mrs. Heath's

to bring his Night- Gown, Cap and Slippers to the

Duchefs of Cleveland's Houfe, and to attend the

next Morning with clean Linnen, his Wig, &c.

And about, or on the Fifth of December, fays he,

Boucher get my Lodgings in Order again, for I ex-

pect Mrs. Villars and the Lady to be there •, which

accordingly I did. I was fent from the Duchefsof

Cleveland's with his Night-Gown, Cap and Slip-

pers. Mrs. Villars and the Lady came accordingly

that Night, and had a boil'd Chicken for Supper.

Mr. Feilding and the Lady lay together that Night

;

and in the Morning I faw them in Bed together •, and

when fhe got up, fhe went away again in a Hack-
ney- Coach. That was the laft time I faw the Lady

in Mr. Folding's.Lodgings.

Council. Were you at Epfom with Mr. Feilding ?

Mr. Boucher. I was there with him, and went

to IVaddon with him to Mrs. Deleau's. Mr. Fetid-

big went into the Gardens and walk'd in them.

Mr. Feilding. I would afk you, Boucher, whe-

ther the Prieft that came in a Red Gown lin'd with

Blue, whether you did not fometimes fee him dine

at the Dutchefs of Cleveland's Houfe ?

Mr. Boucher. I did fee him there, I cannot fay

often ; but once I am fure I did.

Juftice Powel. Was it not that Pried that was

there that Night upon which Mr. Feilding was fup-

pos'd to be married, at theDuchefs of Cleveland's.

Mr. Boucher. I faw him there once.

Juftice Powel. Was it before or after that fup-

pos'd Marriage ?

Mr. Boucher. I cannot be pofitive whether it

was before or after.

Mr. Feilding.

time ?

Mr. Boucher.

Regiment.

Mr. Feilding.

Mr. Boucher.

Whofe Servant are you at this

I am now Cook to Coll. Webb's

How came you here ?

My Mafter defir'd me to go to the

Duke of Grafton's Houfe, where his Grace told me
I was tojuftify the Truth of what I knew of Mr.
Feilding's Marriage ; that's all. I was fent for to

England by my Mailer.

Mr. Feilding. I defire to know whether he did

not only make Mrs. VdlarSsl&zd, but lie with her

likewife ?

Council. Call Mrs. Martin {who was fworn).

Sir Ja. Mountague. Mrs. Martin, Will you
give my Lord and the Jury an Account of what

you know of Mrs. Villars ?

Mrs. Martin. I know Mrs. Villars.

Council. What do you know of her, and of any

Body elfe coming to your Sifter's Houfe after Mr.
Feilding ?

Mrs. Martin. The next Day after the Lodgings
were taken, Mrs. Villars came and afk'd for the

Major-General, and continued coming almoft every

Day as long as he was at our Houfe.

Council. What time did Mr. Feilding come firft

to your Houfe ?

Mrs. Martin. It was the beginning of Otlober

was Twelve-month.
Council. Did you ever fee any other Gentlewo-

man come with her?

Mrs. Martin. My Lord, on 'my Lord-Mayor's

Day at Night I faw Mrs. Villars come in, and

another Gentlewoman with her.

Council. Did ycu fee the Coach they came in ?

Mrs. Martin. ' There are others that faw the

Mourning-Coach.

Vol. V.

Council. What time was this ?

Mrs. Martin. It was my-Lord Mayor's Day at

Night.

Council. Where do you live ?

Mrs. Martin. At Mrs. Ueath\ my Sifter's in

Pall- Mall, at that time.

Council. Did Mrs. Villa/ s and the Lady continue
there all Night?

Mrs. Mar/in. No, they did not.

Council. Was there any Body came in after-

wards ?

Mrs. Martin. I did not fee any Body.
Council. How long did they continue in your

Sifter's Lodgings that Night?
Mrs. Martin. I cannot tell.

Council. Did you fee them there again ?

Mrs. Martin. The fecond time was about No-
vember.

Council. Who came then?

Mrs. Martin. I did not fee them come in ? but
Mrs. Villars came into the Parlour, and faid, that
there was the fame Lady that had been there the

Night before;

Council. Did they flay then that Night ?

Mrs. Martin. I believe they ftay'd there that

Night.

Council. Did you fee them go away in the

Morning?
Mrs. Martin. I did not fee them in the Morning.
Council. Did you ever fee any Body come at

them whilft they were there in an extraordinary Ha-
bit, a Red Gown, &c. ?

Mrs. Martin. There was a tall Man knock'd at

the Door in a long Gown, Blew Facing, andFurr-
Cap, with a long Beard. He was conducted to the

Major-General's, up Stairs.

Council. Do you remember the Supper that

Night?
Mrs. Martin. I remember a Difh of Pickles.

Council. Flow long did the Gentleman in Red
flay?

Mrs. Martin. I know not ; I did not fee him
go away again,

Council. Do you remember that the Lady and
Mrs. Villars, with a Gentleman in Red, and Mr.
Feilding were together?

Mrs. Martin. I remember when they were toge-

ther, Boucher was fent down.
Council, Do you remember any Bed got ready ?

Mrs. Martin. I remember that Orders was given

to his Servant to make ready a Bed, and to put on
clean Sheets.

Juftice Powel. Do you believe there was any
Marriage that Night ?

Mrs. Martin. I do not know any thing of the

Marriage.

Council. Then call Mrs. Heath (who was fworn).

Sir Ja. Montague. Mrs. Heath, give an Account
what time Major-General Feilding came to take

Lodgings at your Houfe.

Mrs. Heath. About the beginning of Otlober

kft was a Twelve-month.
Council. Do you remember that one Mrs. Villars

came to fee him there ?

Mrs. Heath. Yes, frequently, my Lord, fhe has

been in my Parlour, and told me there frequently,

that fhe came from a Lady of Quality.

Council. Did you ever fee this Lady ?

Mrs. Heath. I never faw her, my Family being

retired from Lodgers.

Council What Difcourfedid you hear from Bou-

cher ?

K k k k Mrs. Heath
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Mrs. Heath. He faid that a Woman of Quality

was there, and that fhe came there two or three

Times with Mrs. Villars.

Council. What Time did you hear of that Lady's

being there firft?

Mrs. Heath. On my Lord- Mayor's Day •, for I

dined in the City, and when I came home, my Fa-

mily acquainted me with it. Mrs. Villars came
down to me one Night, which was the Night the

Man in Red was there, but 1 did net fee him.

Sir Ja. Mountague. Do you know of their

flaying there all Night?

Mrs. Heath. Mrs. Villars came to me, and faid

thatherLady was a Perfon of Quality worth 80000/.

fhe fhewed me a little Picture, which fhe faid was

her Lady's Picture: That Night fhe came to me,

and defired that the Lady and fhe might lie in a

Room up two Pair of Stairs ; for they had ftay'd

late, and did not care to go home. I difputed it,

but fhe faid we fliould have no trouble, for Boucher

fhould make the Bed, and the General's Sheets

fhould ferve them.

Council. Do you remember at any Time after

that, that Mr. Feilding came to you, and rail'd

againft Mrs. Villars?

Mrs. Heath. He did come to my Houfe, after

he had difcharged my Lodgings, and he told me
that Mrs. Villars was a very bad Woman ; and

that fhe impofed a Woman of the Town upon him

for a Woman of Quality.

Council. What Time was it that Mr. Feilding

told you fo ?

Mrs. Heath. Tt was two or Three Months ago,

but I don't well remember the Time ; fays he, Damn
her, I do not know how Jhe contrived it, but Ifaw her

at a Woman of Quality's Houfe in the Country. He
faid this at that Time.

Council. Let's hear it again.

Mrs. Heath. Mr. Feilding told me, That Mrs.

Villars was a Bitch, and had impofed a baje Woman
upon him, inftead of a Woman of Quality. He faid

Jikewife, That bethought he faw the Lady lookout of

a Window of a Perfon of Quality's Houfe in the

Country.

Juftice Powel. Mrs. Heath, Did you ever hear

or believe that they were married ?

Mrs. Heath. I did not believe it a Marriage,

but a Converfion •, becaufe his Man came down into

the Parlour, and afked for Salt and Water and Rofe-

mary ; which occafioned thefe Words, Lord, faid I,

I fancy they are making a Convert of this Woman ;

becaufe they faid it was a Prieft above. And his

Man at that Time faid, there was a Prieft above.

Mr. Feilding. Did my Man, at that Time, tell

you I was married to that Woman, or any Time
elfe?

Mrs. Heath. Nothing, my Lord ; no body told

me Mr. Feilding was married at that Time.

Council. Then call Mrs. Margaretta (who was

fworn).

Mrs. Margaretta. My Lord, I remember that

Mr. Feilding fent for me to his Lodgings in Pall-

Mall; I was fent for in the Evening, but I can't

cell how long it was before he was married to my
Lady Duchefs.

Council. What Company was there in the Room
at that Time ?

Mrs. Margaretta. I cannot tell.

Council. What were the Songs you fung ?

Mrs. Margaretta. I fung feveral Italian Songs,

and one Enghfh, and that was lanthe the lovely.

Council. Who was then in the Room ?

Mrs. Margaretta. No body was there then, 2s

I remember, but the Gentlewoman, Mr. Feilding

and L
Council. What fort of Woman was this you

fpeak of?

Mrs. Margaretta. She
1

was in Mourning ; (he
had a Velvet-Scarf. I never heard her fpeak, for he
defired me to fing that Song,, lanthe the lovely; for
he faid he had the Original of it, and had transla-

ted it out of Greek.

Juftice Powel. Were you then more than once
at Mr. Feilding's Lodgings ?

Mrs. Margaretta. But once ; and I faw no more
there than the Gentlewoman that fat by the Fire
with h/ei'v Back towards me. But I did not fee her
Face, .nor hear her fpeak.

Juftice Powel. What Time was it ?

Mrs. Margaretta. 1 cannot tell juftly the Time i
it was dirty Weather and dark : I believe it mi^ht
be about Six a Clock, but am not fure.

Mr. Feilding. My Lord, fhe fays there was but
one Woman there : Mrs. Villars was not there.

Juftice Powel. Name the Perfons that were
there.

Mrs. Margaretta. There was that Gentlewo-
man in Mourning, whofe Name I do not know,
Mr. Feilding, and my felf ; there was no body elfe

that I faw ; and no body could be there, but I

muft fee them, for I was Miftrefs of all the

Doors.

Juftice Powel. Did Mr. Feilding pretend it was
to entertain his Wife ?

Mrs. Margaretta. No ; he defired me to come
to him, and left a Direction at my Lodgings, and
faid there were fome People of Quality there ; and
when I came I faw none but the Lady that fat by
the Fire.

Council. Then call Mr$. Price (who was fworn).
Council. Mrs. Price, do you live at Mrs. Heath's

Houfe ?

Mrs. Price. I do.

Council. Give an Account to my Lord of the

Mourning-Coach coming to Mr. Feilding's Lodg-
ings on Lord-Mayor's Day was Twelve-month.

Mrs. Price. I faw a Mourning Coach come to

Mr. Feilding's, Lodgings at Mrs. Heath's Houfe, but.

did not fee the Ladies come out of it ; two Ladies
were lighted into Mr. Feilding's Lodgings, Mrs.

Villars and another; and Mrs. Villars followed the

other Lady up Stairs, and immediately Mrs. Villars

came down, and afk'd for the General : Boucher in

the mean Time came in, and told them he would
be there prefently. Accordingly he came. They
continued fome Time, and when they were gone,

the Coach was gone.

Council. Was Mrs. Margaretta there ?

Mrs. Price. I did not fee her.

Council. Do you know of any other Time of their

coming there?

Mrs. Price. Some time afcer my Lord Mayor's

Day, this Gentlewoman and Mrs. Villars came
again ; at the fame Time Mrs. Martin told me fhe

let in a Gentleman in Red, in an Armenian Habit

;

but I cannot tell what he came there for ; I think

his Man Boucher faid he was a Prieft.

Council. Whilft the Prieft was there, do you re-

member Boucher's coming down for any remarkable

Thing ?

Mrs. Price. I remember Boucher came down, but

do not remember what he came down for.

Council, How long did they ftay the fecond

Time ?

Mrs. Price.



i;o6. O. B, for Bigamy. 619
Mrs. Price. They ftaid there all Night ; there

were clean Sheets put on the Bed, and Lodgings
prepared for the Lady and Mrs. Vtllars.

Council. Do you know Mrs. Pillars?

Mrs. Price. I did know Mrs. Vtllars by her com-
ing to Mr. Feilding.

Jujlice Powel. Do you know what Reputation
Mrs. Vtllars has r"

Mrs. Price. I do not, my Lord.

Mrs. Heath called again.

Mrs. Heath. My Lord, I never had any Ac-
quaintance

then he alk'd for Count Gailas's Almoner (mean-
ing Father Vanderber, his Lordfhip's firft Chap-
lain) but he happened not to be within neither. I
told him that Father Florence, one of the Chaplains
was within. Then laid Mr. Feilding call him to
me ; I did fo. Upon which Mr. Feilding gave me
Half a Crown. Mr. Florence came immediately
to Mr. Feilding.

Council. Was there a Prieft at that Time in Red
that had a Ions; Beard ?

Pozzy. My Lord had fuch a Prieft the ifter

with Mrs. Vtllars^ no more than by her Mr. Florence and Mr. Feilding had been difco'urfin

coming to the Major General. One Mrs. Howard
came with her, and ftie has told me that (he was a

Woman of no Reputation, and that fhe was a

Singer too, my Lord.

Council. Then cail Thomas Sone (who was
/worn).

Council. What do you know of Mr. Fielding's

buying a Ring of you? Give us an Account of

Mr. Sone. I know Mr. Feilding, by Sight ; he

bought a Gold Ring of me, but I cannot remember
the Time.

Council. How long ago do you think it is?

Mr. Sone. I believe it may be a Year ago.

Council. Was there any Pofy in it ?

Mr. Sone. Yes, I grav'd a Pofy whilft he took
a turn in the Alley: The Pofy was by his Directi-

on (Tibi Soli).

Council. Who did you deliver this Ring to?

Mr. Sone. I fold it out of my Glafs to Mr.
Feilding.

Council. Swear Mr. Wilkins. (He was /worn.)

Council. What do you know of Mr. Fielding's

buying a Ring of Mr. Sone? The Time when this

Ring was bought?
Mr. Wilkins. It is about a i'ear and Two Months

ago; I was by when the Gentleman gave Direction

for it ; and I law him write down (Tibi Soli).

Council. Then fwear the Regifter of Dotlors-

Commons.

The Regifter of Dotlors-Commons /worn.

Council. Shew the Regifter the Ring.

Regifter. My Lord this Ring was brought by
my Lady Duchefs's Proctor with the Letters.

The Ring produced, and /hewn to Mr Sone the

Goldftnith, who depofed, That that was the Ring

which he made for Mr. Feilding ; and the Pofy

the fame which Mr. Feilding directed.

Council. How do you know it to be the fame
which you fold to Mr. Fielding?

Mr. Sone. I know it to be the fame by my Mark
and Work.

Mr. Cooke, Proclor^ fworn.

Mr. Cooke. My Lord, there was a Ring brought,

it is the fame that was exhibited in Court, and the

Ring was brought firft of all by the Lady, Mrs. gone away together.

g
fomeTime in the Hail together, Mr. Florence went
up Stairs to Count Gallas ; whilft Mr. Florence was
up Stairs, the Father in R<.d came in •, I faw Mr.
Feilding and the Father in Red go away together
in rhe Hackney-Coach before Mr. Florence came
down.

Council. What Time was this ?

Pozzy. It was in November, the beginning of it.

Council. Did you hear what Mr. Fielding and
Mr. Florence did difcourfe of?

Pozzy. No, nothing.

Council. Then fwear Mr. Florence (who was
fworn).

Council. Give my Lord and the Jury, an Ac-
count of what you know of Mr. Fielding's coming
to you.

Mr. Florence. I have feen Mr. Feilding.

Council. Upon what Occafion had you any Dif-
courfe with him ?

Mr. Florence. It was on Friday Night, Poft-
Night, about the beginning of November, Confian-
tine Pozzy came under my Chamber-Window,
called to me and faid, Here is Major General
Fielding, he wants one of the Chaplains, hedefires

to fpeak with you. I went to him immediately , and
introduced him into the Hall. The Major Gene-
ral fpoke to me in French. Sir, fays he, I come
here to look for the Father in Red ; but I under-
ftand he is not at home ; you will do as well, be
pleafed to go along with me, He told me he had
courted a young Lady for fome Time, and now
found her well difpofed, and therefore defired me
to go along with him to marry them. I underftood

there had been fome Treatment between him and
the Duchefs of Cleveland, and therefore I afk'd

him whether it were to the Duchefs ; He did not

inform me. I told him I did not care to do any
Thing out of the Houfe ; and defired him to let

me afk my Lord ; fays he, give my Service to

Count Gallas and tell him. I went up to him and
fpoke to him, and told him the Bufinefs Mr.
Feilding came about. He bid me, fays he, What
you do, do it wifely. When I came down Mr.
Feilding was gone, I was told that the Gentleman
in Red came in, and that Mr. Feilding and he were

Feilding -, it was afterwards in the Cuftody of my
Brother 5 my Brother brought it to me, and I de-

livered it to the Regifter, and believe it to be the

fame Ring by the Pofy (Tibi Soli).

Council. Now, my Lord, we fhall prove Mr.
Fielding's coming to Count Gailas's for a Prieft.

Ctf//Conftantine Pozzy (who was fworn).

Council. Where do you live ?

Pozzy. I am a Servant to the Emperor's Envoy.
Council. Do you know Mr. Feilding ?

Pozzy. I know General Feilding by Sight ; I

remember one Night he came and afked for the

Father in Red ? I told him that he was not within ;

Council. That which he would have you to do,

was to have married him with a certain Lady, was

it not?

Mr. Florence. It was fo.

Council. What Time was that?

Mr. Florence. It was upon Friday, I am fure.

Council. Had you any Difcourfe with Mr. Feil-

ding after this ?

Mr. Florence. The next Sunday after this, fays

he, I give you many Thanks for the laft Favour. I

knew of no other Favour I did him but this.

Council. Then call Matthew Paul (who was

fworn).
K k k k 2 Council
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Council. Do you give my Lord and the Jury an

account of Mr. Feilding's beating a Gentlewoman ;

and if any Marriage was claimed at that Time by

a Gentlewoman.

Paul. Mr. Feilding came to Whitehall-Gate in a

Chariot •, he litt out of it. There was a Hackney

Coach brought two Women ; one of thefe Wo-
men got out of the Coach, and came up to Mr.

Feilding: Mr. Feilding call'd her Bitch; the Lady
calPd him Rogue, and faid (he was his lawful Wife;

at that Mr. Feilding having a Stick, he punch'd it

at her ; it happen'd upon her Mouth, and made

her Teeth bleed. He order'd the Gentry to keep

her till he was gone, and he would give 'em a

Crown. She faid, as I told you before, that fhe

was his lawful Wife, and for that Reafon they did

not care to meddle with her.

Council. Sir, Do you know what Time this

was?
Paul. I cannot juftly tell: It was as near as I

can judge, about the latter end of May.
Council. Pray call Mrs. Feilding, and let the

Witnefs fee if he knows the Woman again that he

faw Mr. Feilding beat.

Mrs. Feilding called into Court.

Council. Is this the Woman you faw ?

Paul. This is the Woman, my Lord, I really

believe.

Council. Then fwear Mr. Seymour (who was

fworn).

Council. Do you know Mr. Feilding?

Mr. Seymour. Yes, Sir.

Council. Do you remember his beating any Wo-
man at Whitehall- Gate ?

Mr. Seymour. Yes, Sir.

Council. What Time was it ?

Mr. Seymour. It was in the laft Summer, but I

cannot be pofitive to the Time.
Council. Do you know the Gentlewoman when

you fee her ?

Mr. Seymour. Yes, I do •, that's the Gentlewo-

man (pointing to Mrs. Feilding) I am fure of it.

Council. What did fhe fay to Mr. Feilding ?

Mr. Seymour. She faid to him, you are a Rogue,

I am your lawful Wife.

Council. Then fwear Captain Eaton (who was
fworn).

Council. Captain, do you know any Thing of

Mr. Feilding's beating a Woman?
Captain Eaton. I was at the King's Arms Tavern,

and whilft I was there, the Drawer came to me,
and told me there was two Women would fpeak

with me •, this Woman (pointing at Mrs. Feilding)

and another, whom (lie call'd Mother. She told me
fiie was married to Mr. Feifding, before he was mar-

ried to my Lady Duchefs , and defired me to ac-

quaint my Lord Duke of Northumberland with it,

that the Duchefs of Cleveland might know of it : I

told her I did not defign to concern myfelf about it.

See told me fhe had been much abufed by him.

Council. What Time was this ?

Captain Eaton. It was fome time before the 18 th

of Augufl ; it was the latter End of June or begin-

ning of July.

Council. Was it before the Difference between

Mr. Feilding and my Lady Duchefs ?

Captain Eaton. It was before that Time.
Council. Now we fhall produce Mr. Feilding's

.own Letters, where under his Hand your Lordfhip

will find he took Mrs. Wadfworth } for Madam
Deleati.

Divers Letters produced in Court.

Council. Call Mr. Lilley. (He appears).

Council. Do you know thefe Letters to be Mr.
Feilding's Hand-Writing?

Mr. Lilley. I am a Stranger to his Hand.
Boucher call'd.

Council. Can you read and write ?

Boucher. Yes, my Lord, I can.

Council. Do you know thefe Letters to be Mr.
Feilding's Hand-Writing?

Boucher. This is his Hand, I believe. I have
feen him write an hundred Times ; I have had the

Curiofity to obferve his Hand, and this is his own
Writing.

Council. Then fwear Frances Beale (who was
fworn).

Council. Do you know Mr. Feilding's Hand-
Writing ?

Beale. I do my Lord.

Council Do you know that Letter to be his

Hand ?

Beale. I have feen him write feveral Times, and
believe it to be his Hand.

Council. Now, my Lord, we will beg the Fa-
vour to read thefe Letters, and firfl of all, one di-

rected

To the Countefs of Feilding.

Sunday Night.

I
Hope my Deareft Wife will eafily believe that no-

thing can be Welcomer to me than the Ajfurance

of her Health ; but as I received hers but this Day,
I could not have the Felicity offeeing her to Morrow,
and floe have notice of it ; therefore ifJhe thinks fit

on Thurfday next at Four a-Clock, I will fee her

at Puggy';, and there endeavour to repair this tedious

Abfence.

Eternally Your own, Feilding.

Another Letter proved to be his Hand by Boucher

and Beale.

To my Deareft Wife, the Countefs of Feilding.

Friday.

I
Had return'd tny Dear Wife's Favour long before

now, but my Lady Duchefs Sicknefs on one hand,

and more than ordinary Bufinefs (of which I will give

my Dear a particular Account) on the other hand, has

not given me a Moment of Time to write to my Love.

Puggy brings you the Set of Knots you defir'd, and the

Pattern of the Da7?iajk ; or if my dearejl Life wants

any Thing elfe, foe may with Pleafure command it

;

for I am never fo well pleafed as when employ'dby my

Deareft Wife, and muft be ever her affectionate

Hufband, till Death,

Feilding.

Another Letter proved by Boucher and Beale.

Nov. 27. 1705.

THE laft Letter I had from my deareft Wife

has mortified me much, finding, that notwith-

fianding all my Kindneffes, fhe taxes me with Coldnefs

in my Letters, which I call Heaven to witnefs 1 never

in the leaft intended ; and beg my Deareft to give me

fome Warning before fhe taxes me of Unkindnefi. Puggy
tells me that my Dear defign s to come to Town to Mor-

row, which I hope fhe will put off till another Day,

becaufe I am obliged to be at her Grace's to morrow all

the Afternoon, and till late at Night ; but any other

Day my Dear fhall find foe is always welcome to the

Arm
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Arms of him who loves ber more th in Life itfelf\ and

IJball never fail of giving her frefh Proofs that I am.

Her loving and afte&ionate Huftund,

Feilding.

Juflice Powel. It is plain it is his Hand •, and

that he wrote to one whom he terms his Wife.

Council. Do you know thefe Letters to be writ

by Mr. Feilding and lent to his Wife ?

Mrs. Villars. I have leen them before, and I

believe them to be Mr. Feilditig's Hand. I faw

Mr. Feilding write them, as well as I can fee by my
Eyes •, and when he had writ them, he deliver'd

them into my Hands, and order'd me to deliver

them to his dear Wife.

Council. What does he mean by Fuggy in his

Letters? Who is Fuggy ?

Mrs. Villars. He us'd to call me Fuggy.

Council. My Lord, we have done for the pre-

fent (having proved clearly his Marriage with this

Woman) without Mr. Feilding denies his Marriage

to the Duchefs of Cleveland.

Mr. Feilding. My Lord, I own my Marriage

with the Duchefs cf Cleveland.

Juflice Powel. Mr. Feilding, You have heard from

the Evidence that hath been given againft you,

That you were married to another Woman, before

you were married to the Duchefs of Cleveland: And
now is the Time to make your Defence. *

Mr. Feilding All the Evidence againft me, con-

fifts in what Mrs. Villars hath laid : She is the only

Evidence that fwears pofirively to this Fact; the

reft are very inconfiftent with themfelves. I beg

of your Lordfhip in a Cafe fo nice as this is, where

my Honour and Reputation, and every thing that

is dear lies at State, that the Evidence in this Caufe

maybe clear and pofitive. Mrs. Villars (my LordJ

hath forfworn herfelf; i. In that fhe fwears fhe

cut Mrs. Deleau's Hair: Mrs. Deleau takes notice,

th.u (he never cut it. And as to her Reputation,

it's fo bad, that when our Witneffes are heard, I

hope your Lordfhip will fee little Reafon to believe

any thing fhe fays to be true. My Lord, we

will prove, that fhe hath been in Cuftody of a Ma-
iler of Bridewel ; that there fhe hath received the

Correction of the Houfe ; therefore I think fhe is

not fit to appear as Evidence in this Court. She

fwears, that the Singing-Woman was at the Mar-

riage •, but it appears fhe was not, for the Singing-

Woman contradicts it. And as to this Mrs. Wadf-

vjortb, who they fet up, fhe was married to another

Man, one Bradby.

Jujlice Powel. " I muft deal plainly with you,

Mr. Feilding, from the Proof: I cannot fpeak of

Mrs. Villan's Credit, for fhe is an ill Woman (no

doubt) from her own Evidence, in that fhe put a

falfe Woman upon you: But her Evidence is well

fupported by Circumftances of Time and Place ;

and all of them put together bid fair for a Proof,

that you were married to this Woman. You may

call what Witneffes you pleafe to Mrs. Villars's Re-

putation, and they may be heard. No Woman
of Reputation will bring a mean Woman to a Man,

inftead of a Perfon of Quality. I think you fay,

Mrs. JVadfworth was married to another Man at

the fame Time : Indeed that will be to the Pur-

pofe, if you can make it out.

Mr. Feilding. My Lord, I can. She was mar-

ried to another Hufband, one Bradby. Call Eliza-

beth Baffet (who was fworn).

621
Juflice Pcwel. Do you call this Woman to be

Witnefs to the Marriage ?

Mr. Feilding. My Lord, 1 do.

Jujlice Powel. Do you know Mrs. JVadfworth?
Mrs. Baffet. My Lord, I do not know her from

another Woman ; but there was a certain Womani
two or three Months ago, came to take a Name
out of the Rfgifter-Book.

Council. What Regifter do you fpeak of?

Mrs. Baffet. The Regifter of Marriages in the

Fleet.

Council. Who keeps that Book ?

Mrs. Baffet, I keep it at prefent : My Father-

in Law is the Keeper ofthem •, but he is fick, and
therefore he hath left them in my Charge.

Council. WT
here is your Father?

Mrs. Baffet. He is not able to appear.

Council. Do you keep them in your Cuftody ?

Mrs. Baffet. Yes, I do.

Ccuncil. Does nobody elfe come at them but

your felf ?

Mrs. Baffet. No, not this Twelve-month; fince

they have been in my keeping.

Council. Who then makes the Entries ?

Mrs. Baffet. Thefe were my Father's Books
when he was in Health.

Council. What can you fay of this Woman ;

Mrs. Baffet. I do not know her. But fome time

ago there was a Woman came to my Houfe : She
told me, fhe wanted to fpeak with Mr. Baffet. I

told her fhe could net fpeak with him. She preffed

to fpeak with him : But when I told her he was
ill, and could not be fpoken with ; fays fhe to me,
Here is a Marriage in your Book of one Lilly

Bradby and Mary JVadfworth, Says fhe to me, If

you'll put it out of your Book, I'll give you a Piece

of Money.
Council. Is this the Woman that made you this

Offer?

Mrs. Baffet. I will not fwear to the Woman :

I never faw her but that one Time, my Lord, I am
not pofitive in the Matter ; but I believe it is.

The Certificate of the Marriage read.

Lilly Bradby marry'd to Mary Wadfworth, the

2$tb of Oclober 1703. The Man of St.

James'.!, the Woman of St. Margaret'; Weft-

minfter.

Juflice Powel. Who us'd to write down the Cer-

tificates in the Regifter-Book ?

Mrs. Baffet. Several People, my Lord, we hir'd

to do it.

(The Place of the Regifter fhewn Mrs. Baffet.;

Council. Have not you yourfelf look'd upon this

Place now given as Evidence ?

Mrs. Baffet. Yes, I have.

Council. Whofe Hand is that ? (Pointing to the

Certificate.)

Mrs. Baffet. It is my Father-in-Law's: He that

was Clerk of the Fleet.

Council. Is the whole Leaf of his Hand-writing ?

Mrs. Baffet. I cannot tell.

Jujlice Powel. Can you read Writing ?

Mrs. Baffet. Yes, my Lord.

(The Certificate view*d by the Court, and proved

to be a different Hand from the reft.)

Council. There are Hands various in this Book-
Mrs. Baffet.
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Mrs. Baffet. My Hufband's Brother us'd to

make Entries fometimes.

Sir James Mountague. Does your Hufband's Bro-

ther ufe only to make Entries at the latter end of
the Book ?

Mrs. Baffet. I don't know.
Council. Do you know when the Entry was

made ?

Mrs. Baffet. I do not know when the Entry wai

made.

Council. Do you remember, that there were any
Gentlemen with you to examine the Book ?

Mrs. BaJJet. Yes, Sir, there were.

Council. Did you fhew them this very Book ?

Mrs. Baffet. I did not ; becaufe Mrs. Wadfworth
faid there would be fome trouble about it.

Council. Have you feveral Regifters at the fame
Time?

Mrs. Baffet. Yes, there are feveral Minifters,

and therefore are Entries made in feveral Books.
Council. Why were you fo friendly to Mrs.

Wadfworth ; when the Gentlemen came to examine
the Book for this Regifter, and you fhew'd them
other Books inftead of this?

Mrs. BaJJet. I did not fhew them that, becaufe

Mrs. Wadfworth defired me.

Council, What did Mrs. Wadfworth give you ?

Mrs. Baffet. She gave me nothing. I will not

fay it was Mrs ; Wadfworth.

Council. Do you remember you fhew'd any
Books to thefe Gentlemen, where there were Mar-
riages regiftred in 1703 ?

Mrs. Baffet. The Book is at Home in mv
Houfe.

Council. Do you keep two Books for the Regi-
fter of Marriages, for one and the fame Year and
Time?

Mrs. Baffet. There are feveral Books ; and we
Enter fometimes in one, and fometimes in another ;

by reafon that there are feveral Minifters, and each

hath his particular Book.

Council. Did the Gentlemen afk you at that

Time, whether there were more Books of Mar-
riages?

Mrs. Baffet. I do not remember.
Council. How many Books have you of that

Year?
Mrs. Baffet. But Two.
Council. Did you fhew them any falfe Book?

That is, Did you fhew them a falfe Regifter of
Marriages for a true one ?

Mrs. Baffet. I know nothing of that.

Mr. Feilding. Call Mrs. Drinkwater (who was
fworn).

Jufiice Pozvel. Do you know Mrs. Villars ?

Mrs. Drinkwater. I have known her above a

Year.

Jufiice Towel. What is her Character and Re-
putation ?

Mrs. Drinkwater. I know nothing of that—

-

But I know fo far of her, That fhe faid fhe wa;

married to Colonel Feilding on the fifth of No
vetnber: She accordingly gave it out that fhe was
with Child by him. And that fhe told me, that

the Duchefs of Cleveland proffer'd to give her

200 /. and 100/. a Year, for fifteen Years, if fhe

would prove a Marriage with Mr. Feilding : But
that fhe would do more for Mr. Feilding for 40 /.

than fhe would for the Duchefs of Cleveland for a

much greater Sum. And faid, it was purely Want,
that made her comply with my Lady Duchefs's

Dcfire. I have read all the Letters between Mrs.

Villars and the Col )nel •, and I never heard of any
Marriage between Mrs. Bradby and Mr. Feilding,

but between Mr. Feilding and Mrs. Villars.

Council. When was this Difcourfe between you
and Mrs. Villars ?

Mrs. Drinkwater. I cannot tell exactly the Day ;

but the Time they were marry'd was the fifth of
November was Twelve-month, as fhe faid.

Sir Ja. Mountague. You pretend to fay, fhe faid,

That if Mr. Feilding gave her 40 /. fhe would do
more for him, than fhe would do for a greater

Sum from my Lady Duchefs. How long was this

ago when fhe faid this ?

Mrs. Drinkwater. It was about three Months,
or better.

Council. Where was this Difcourfe pray ?

Mrs. Drinkwater. It was at her Lodgings, when
fhe lodged at the Back-fide of Red-Lion Square, at

a Widow Gentlewoman's Houfe.

Council. How came you to be there when this

Difcourfe was ?

Mrs. Drinkwater. She, fome Time before, gave
me an Invitation to her Lodgings ; and I went to

give her a Vifit, and then this Difcourfe happen'd.

Council. Who was by then ?

Mrs. Drinkwater. None but I and She. She faid

it was Want and Neceffity, that made her ad after

this manner.

Mr. Feilding. Did fhe not fend for you, to tell

you fhe was going to forfwear herfelf ?

Mrs. Drinkwater. She talk'd of it firft.

Council. When did you tell the Colonel of it ?

Mrs. Drinkwater. I do not know juftly the

Time.
Council. How long have you been acquainted

with Colonel Feilding?

Mrs. Drinkwater. Not but fince this Thing hap-

pen'd. I never had any further Converfation with

him, than to fpeak in her Behalf to him. But I

have this further to fay, that an Outlandifh Man
came to me about a Fortnight's Diftance, and faid,

If I could do any thing on the Behalf of the Duchefs

of Cleveland, it would be a considerable Sjm of

Money in my way.

Council. Where do you live yourfelf ?

Mrs. Drinkwater. I live in the fame Houfe where

Mrs. Villars lodged : I am a Servant to one Captain

Howard: My Mafter is now in the Service.

Council. Who lives in the Family ?

Mrs. Drinkwater. We have none but a Foot-

man and my Mafter.

Mr. Feilding. Call Mrs. Englifh (who was fworn).

Jufiice Powel. What have you to fay ?

Mrs. Englijh. My Lord, I went down to Mrs.

Vdlars's, Lodging the Morrow after laft Valentine's

Day, for fome Money -, for I wafhed for her.

Says fhe, I have none at prefent. She told me,

fhe would fend to her Spoufe for fome. A Gen-
tleman came in and faid, I have none for you

:

Says he, my Mafter fays, If a Crown will do, he

will fend it you out of Charity ; but he can-

not fupply your Extravagances. On the fifth of

November (fhe faid) fhe. was marry'd to Mr.

Feilding ; and fhe faid, fhe would have Money
from Mr. Feilding, or fhe would lend her Soul to

the Devil.

Mr. Feilding. Call Mrs. Fletcher (who was fworn).

Give my Lord an account of what you know of

Mrs. Villars.

Mrs. Fletcher. All I know of her and Mrs.

Bradby is, Mrs. Villars lived with me a Twelve-

month. She told me fhe had had two Baftards j

one
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one by my Lord Tomnglon, the other by my Lord
Stamford.

Jujlice Powel. Flow long was this ago, that fhe

was at your Houfe for a Twelve-month ?

Mrs. Fletcher. It was about four Years ago. She
confefs'd fhe had had two Baftard-Children ; and
that fhe had been in Bridewel. I have nothing more
than from her own Tongue, that fhe was a very

infamous Woman.
Sir Ja. Monntague. Miftrefs, How long have

you been acquainted with Mrs. Fillars?

Mrs. Fletcher. She was recommended to me by

one in the Court, and by her good Behaviour.

Sir Ja. Mountague. Would you have a Cor-
refpondence with a Woman that had two Baftards?

Pray what is your way of Living in the World ?

Mrs. Fletcher. My Hufband is a broken Mercer

;

he allows me 20/. a Year.

Council. What Vocation are you of?

Mrs. Fletcher. I drive little Trade, but work
Plain-Work.

Sir Ja. Mountague. You are acquainted with

Mr. Feilding; are you not?

Mrs. Fletcher. I know him.

Council. How long have you known him ?

Mrs. Fletcher. About three or four Years.

Council. You would not fcruple to affift Mr.
Feilding, if he wanted a fair Lady. Look upon that

Letter, and fee whether it be your Hand-Writing,

or no ?

[Then a Letter was fiewn her.]

Mr. Longford. If you deny it, we will prove it.

Mrs. Fletcher. It is my Hand-Writing.

Juftice Powel. ' Miftrefs, you can fay no more
of it?

Mrs. Fletcher. No, my Lord.

Mr. Feilding. Call Mrs. Gardiner.

[JVho was/worn.]

Jujlice Powel. What have you to fay ?

Mrs. Gardiner. My Lord, Mrs. Fillars lodged

in my Houfe ; and fhe came one Morning.

Council. When was it ?

Mrs. Gardiner. It was the 6th of November

laft was Twelve-month ; She came in then, and

had been abroad all Night. She told me, fhe was

married to Colonel Feilding. She gave a Pair of

Gloves to me, and to this Gentlewoman ; and like-

wife gave Favours and Garters in the Houfe. But

fhe defired me to keep it fecret. Mrs. Bradby,

about a Fortnight or three Weeks before Cbrift?nas,

came into Mrs. Fillars's Lodging, and happened to

fall down as if fhe had been in a Swoon ; and with-

in a few Days fhe fell in Labour.

Jujlice Powel. Was it a Boy, or a Girl, fhe was

deliver'd with ?

Mrs. Gardiner. I was not there. It was not at

my Houfe, but at new Lodgings.

Juftice Powel. Where was it fhe was brought

to bed?
Mr. Feilding. We can bring Evidence of that,

my Lord.

Jujlice Powel. Woman, how can you fwear,

that fhe was brought to bed before Chriftmas ?

Mrs. Gardiner. I may fay it, my Lord, becaufe

here is one, I believe, that will fwear it. Mrs. Vil-

lars her felf told me fo ; and the Midwife faid fhe

deliver'd her, for which Mrs. Bradby gave her a

Guinea. The next Day after her Fall fhe was very

ill, and continued fo till fhe was brought to bed.

Jujlice Powel. Was fhe big ?

Mrs. Gardiner. She was paft breeding ; fhe was

very big.

Mrs. Drinkwater cali'd again.

Jujlice Powel. What can you fay about Mrs.
Bradby's Labour?

Mrs. Drinkwater. My Lord, Mrs. Fillars and
I were at Mrs. Bradby's Labour.

Council. When was this ?

Mrs. Drinkwater. To the befl: of my Remem-
brance, it was about a Fortnight before Chriftmas;

but fhe did not look before February. I do not

know, but the Fall fhe had in Mrs. Fillars's Houfe,
might be the Occafion of her coming before her

Time.

Jujlice Powel. Was fhe deliver'd of a live or

dead Child ?

Mrs. Drinkwater. I do not remember that, my
Lord.

Council. Was it a Boy or a Girl ?

Mrs. Drinkwater. I know not that neither.

Jujlice Powel. I thought verily that if you were
at her Labour, that you could tell whether (lie had
a Child or no Child ?

Mrs. Drinkwater. There were others that were
at her Labour, can juftify that the Midwife faid (he

had a Child.

Council. Don't you know what became of the

Chiid afterwards?

Mrs. Drinkwater. To the befl of my Know-
ledge, I think it died as foon as it was born.

Council. Juft now you faid, you did not know
whether it was alive or no?

Mrs. Drinkwater. Here is Madam Lv.et will

juftify it.

Mrs. Villars call''d again.

Jujlice Powel. Mrs. Fillars, Do you know (lie

was with Child ?

Mrs. Fillars. I know that fhe mifcarried.

Council. What time was it ?

Mrs. Fillars. After Chriftmas.

Mr. Feilding. Call the Keeper of the Houfe of

Correction (who was fworn).

Juftice Powel. What can you fay?

Keeper. All that I know of Mrs. Fillars, is, that

fhe was a Prifoner in the Houfe where I live.

Juftice Powel. Where is that ?

Keeper. In Weflminfter. I remember this Per-

fon was in my Cuftody above five Years ago.

Jujlice Powel. Had (he the Correction of the

Houfe ?

Keeper. She had not the Correction of the Houfe,
becaufe fhe was then with Child.

Mr. Feilding. Call Mr. Minors {who was fworn).

Juftice Powel. Mr. Minors, What have you to

fay?

Mr. Minors. My Lord, in Ottober was Twelve-

month, when Mr. Feilding lodged at Mrs. Heath's,

I was then with Mr. Feilding almoft every Day ;

I faw this Woman there every Day, excepc

Saturday and Sunday. I din'd there, and there

was Mrs. Margaretta, and fung thefe Songs which

fhe fpoke of now. Tv/o or three Days after this,

Mr. Feilding communicated to me his Treaty of

Marriage with the Duchefs of Cleveland, and fpoke

to me to fettle fome Writings between them. (He

produced the Writings). Mr. Feilding defired me
that I would be ready with them by the beginning

of November, or the latter end of October. This

is all I can fay of this matter. As to the Women, I

faw thefe, and abundance of common Women of

the Town: I faw him take no more notice of Mrs,

Bradby, than he did of any of the others.

Juftice Powel. When did you fee Margaretta

there ?

Mr. Minors,
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Mr. Minors. I cannot fpeak to a Day •, but fhe

was at Dinner when I dined there about October

was Twelve-month.
Mr. Feilding. Call Mr. Cbomley (who was /worn).

Jujlice Powel. What can you fay ?

Mr. Chomley. My Lord, Not long ago there

was a certain Perfon taken up, by the Name of Mil-

iars, about a Twelve-month ago.

Jujlice Powel. Do you know her when you' fee

her?

Mr. Chomley. My Lord, I believe that is the

Perfon (pointing at her) but whether fhe was com-
mitted or not, I connot fay. I have feen her divers

times at a lewd time of Night, when fhe ought to

have been at home.
A Letter produced of Father Dry an';, and Jhewn

to Mr. Florence.

{Mr. Florence /worn).

Council. Mr. Florence, Do you know this Letter?

Mr. Florence. I have feen it, and given an An-
fwer to it accordingly.

Council. Is it Bryan's Hand ?'

Mr. Florence. I cannot faypofitively.it is his

Hand. There are fome more of his Letters in the

Houfe ; I cannot believe, or disbelieve it.

Council. Could Francis Dryan fpeak Englijh ?

Mr. Florence. Very little.

Council. How long was he in England?

Mr. Florence. About Eleven Months. He hath

been gone a confiderable Time.
Jujlice Powel. This Father that is now gone,

Did he fpeak Englijh at all?

Mr. Florence. He was learning of it. Some
Englijh he could fpeak ; for I taught him from time

to time.

Jujlice Powel. Do you think that he could enquire

for Mr. Feilding in Englijh ?

Mr. Florence. I believe he might fay, Is Mr.
Feilding at home? But could fpeak little Senfe in

Englijh.

Jujlice Pozvel. Do you think that if he were de-

fired to fpeak thefe Words, / take this Manfor my
Hujband, that he understood fo much.

Mr. Florence. I believe he might fay what ano-

ther faid before.

'Then the Queen's Council reply' d.

Sir Ja. Mountague. My Lord, Mr. Feilding's

Defence confifts of Two Parts. Firft, he does en-

deavour to falfify his Marriage with Mrs. Wadjworlh,

by contradicting the Evidence of Mrs. Villars ; and
for that he calls divers to prove Mrs. Vdlars to be

a difhoneft Woman. My Lord, we think there is

no Occafion for us to make a Reply to that Particu-

lar, fince we our felves do not pretend to fay fhe is

a Woman ot very good Reputation. That which we
infift upon is, that Mr. Feilding hath been impos'd

upon, and marry'd this Woman ; and this we hope

we have prov'd not only by Mrs. Milan's Evidence,

but by other concurring Cireumftances, which are

foftrong, that they cannot poffibly be deny'd. And
as to thefe Facts, he hath not at all contradicted our

Evidence. For he does not fo much as give your

Lordfhip an Account how he came by the Ring, or

for what End and Purpofe he befpoke it. He does

'not deny that he directed the Pofy of it to be Tibi

S.oli. So that, my Lord, he gives no manner of

Anfwer to all thefe Matters.

In the next place, he feems to admit that he had

been foolifh enough to be thus impos'd upon by

thefe Intriguing Women. But, fays he, they have

not gain'd their Point; for this impofing upon me
fignifies nothing, becaufe this Woman was Wife to

another Man, when we faid me was marry'd to

Mr. Feilding. Now this fort of Defence does, in

great meafure, admit the Thing we contend for,

His Marriage with Mrs. Wadfworth ; and whether he

hath made it appear that this Marriage is null and
void, fhall be taken into Confideration next, by ma-
king fome few Obfervations on the Nature of the Evi-
dence that he hath produced to prove this Woman's
Marriage with another Man. He fays (lie is the

Wife of one Lilly Bradby. That Man, by the Book,
is defcrib'd to live in St. James's, and the Woman
to be of St. Margaret's Wefimifier. But he hath not

fo much as given you any Account that there is fitch a
Man in the World, that he would have to be the [up-

pos'd Hufband of this Woman. In the next place,

they have not undertaken to produce one Witnefs
that was by at this Marriage, not one Witnefs. And
what do they rely upon to prove this Wedding?
Truly, nothing but the Regifter-Book •, and the Man
that keeps the Regifter-Book is not here. It's true,

indeed, they fay that it's a true Regifter, but we de-

fire the Jury mayinfpect it; for it appears by divers

Circumltances to be a Counterfeit-Entry ; for it is

written in another Character than what the reft are

;

and it is written in the lower part of the Leaf, where
we may fuppofe a Vacancy left to infertfuch a thing

as this is, upon occafion. The Perfon that wrote it

is not here. The whole Year that is fet down here,

is all entirely one Hand Writing ; and it is not at all

like the Writing of this Entry. I think they pre-

tend to fay, there is fomething of the like Hand-
Writing in the fame Book ; and that they make ufe

of to be a corroborating Circumftance. But that

appears likewife to be at the latter end of another

Book. The Book is Rul'd, and this Entry is writ

below Lines without a Rule.

My Lord, this is what I think fit to take Notice

upon the View of the Thing. We had an Intima-

tion given us of this Book. It was rumour'd about

the Town that this was the Defence which we were

like to meet with. Therefore we did feud to all

Places where fufpicious Regifters were kept, and

among the reft to this Fleel-RegiPcer. My Lord, we
fhall fhew you that our Witneffes went to enquire

for this Book ; but there they found no Book where

this Entry was written. It's a very unaccountable

thing that this Book mould be concealed. Here is

a Woman indeed gives you a Reafon why (lie did it-

She fays fhe did it, becaufe fhe was defired to keep

it fecret by a Woman whom fhe never Jaw before;

and of whom fhe fays fhe never had a Penny. This,

methinks, is very extraordinary, But this very

Book was (hewn them, if my Inftruftions be true,

and the Place where this Entry is made was then a

Blank, and filled upfince. There was no fuch En-

try at that time when they look'd upon it. This is

all we fhall fay in refpect of the Regifter, which is

all the Evidence they bring to prove this Marriage.

But there is another thing they infift upon ; They
make it an Objection, That this Father in Red was

feen at Dinner with the Duchefs of'Cleveland, after

Mr. Feilding was marry'd to my Lady Duchefs.

As to that Matter, we fay it does not appear when

that time was; nor do they make it out that the

Father in Red did know that he was married to the

Duchefs of Cleveland at that time ; tho' in Fact

they might be marry'd. Twenty People might be

at Dinner there, and yet might be ignorant of this

Marriage. It's pofilble that a Man may eat and

drink with another, and yet not know whether he be

married or unmarried. They do not make it appear

that there was any Occafion given at Table that

would
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would give rife to fuch a Difcourte. The Man
not having an Opportunity to fpeak of it, to what

end and purpofe fhould he do it ? The next thing

they infill upon, and have endeavour'd to prove, is,

That Mrs. Feilding was with Child, and brought to

bed the Chriftmas after fhe was marry'd to Mr.
Feilding. But they do not pretend to tell whether

the Child fhe was brought to bed of, was dead or

alive ; or whether it was a Boy or a Girl ; but at

kft it proved a Mifcarriage. We have given your

Lordfhip an Account how it is likely fhe fhould be

with Child-, for we have proved to you undoubt-

edly that fhe was married to Mr. Feilding -, that

they lay together [everal Times ; and we have no Rea-

fon to'fufpeft Mr. Feilding's Ability. Mr. Feilding

knew fhe was with Child by him. He was the

proudeft Man in the World of this Thing, and call'd

it young Lord Tunbridge. To prove this, my Lord,

here is a Letter written by himfelf. The Stile is

fomething peculiar too; it is directed, To ihebejl of

Wives, Anne Countef of Feilding. Now, my Lord,

Mrs. Deleau, whom Mr. Feilding thought he had

married, her Name is _Anne, but Mrs. Feilding's

Name is Mary.

The Letterproduced andprov'dh Boucher and Beale,

and it was direcled

To the beft of Wives', Anne Countefs of Feilding,

at Waddon.

Novem. 14. 1705.

THere is nothing can pleafe me more upon this Oc-

cafion, than to hear my Deareft Wife fay I

baa made her fick, by turning her Liver ; for without

that we could not hop for a young Lord Tunbridge

;

which would be, the next to my Dear herfelf the

moft welcome Prefent to my Arms. Make hafle then,

my Deareft Life,to Cultivate the young Spark ; and

be fure you don't ftarve my Boy. Asfor your coming

to me, it wholly depends upon yourfelf, who can beft

judge when it is moft -proper to come to me \ which you

can do, by giving out you are to ftay all Night in Lon-

don ; and then you and Puggy have nothing to do but

to come to me at Bed-time, arid fo we may go to Bed

and lye till Morning, when Puggy may come again

and call you. Adieu my Soul's Love, whom Imuft

ever value more than Life. Feilding.

Council. Call Mr. Longford (who wasfwom).

Sir Ja. Mountague. Were you directed to go

to the Fleet, and look into the Regifter-Book ?

M r. Longford. Mr. Attorney General telling me
that he heard there would be fome Pretence of a

Marriage that would be fet up, advifed me to enquire

after it. I was informed, that fome Certificate was,

or would be given in the Fleet. I went with Mr.

Refcorloe to fee the Books. We looked all over

thofe Months for the Year 1703. This Book is the

very Book I take it to be, but am not pofitive.

That which we faw, I obferved had an Entry dated

the Year 1705, before the Marriages in the Tear

1704, in yellowifh Ink at the top of a Leaf.

Council. Call Mr. Refcorloe (who was fworn).

Sir Ja. Mountague. Do you remember that you

faw that Book ?

Mr. Refcorloe. I do remember that I faw that

Book with Mr. Longford. Mr. Longford and I went

by the Attorney General's Order, to fearch the

Books at the Fleet, to fee whether we could find any

Entry of Lilley Bradby's Marriage with Mrs. Wadft
wortb. This "Woman that gave her Evidence here

brought in this Book, and we look'd back for three

Years. We found no fuch Entry as fhe fhews here

Vol. V.

ia rim Book. We aik\i her again, whether tilers

were any other Books of Entries of Marriages ? She
faid, No. I afk'd her, whether there had been any
one there to fee after fuch a Certificate ; She faid,

there was a Woman and a Man about a Week or
Fortnight ago. I afk'd her, whether fhe fhewed
them this Book ? She faid, fhe had fhew'd them
this Book, and they gave her a Shilling for fearching

it. She faid pofitively there was no fuch Certificate

entred in the Book, and that there was no other

Book for the Entry of Marriages. We fearch'd the

Month ofOfiober more ftri&ly ; we look'd for the

very Certificate with the greateft Care and Induftry

that could be. We went to Baffet's Houfe, who,
this Woman faid, was not at home. She laugh'd in

her Sleeve, and faid, he was a doating Man-, and if

he fpoke two Words, he could not fpeak a third.

I do really believe this to be th- Book. I took
good Notice of the Blank where this Certificate is

entred, and did remark that there was a vacant

Space under this Certificate, where was no Writing.

Mr. Longford and I turned back again to the Year

1705, which was put before the Year 1704, and

obferved it then, as it appears now, to be the Book,

Except this Entry. I do believe it to be the fame

Book we then faw.

Sir. Ja. Mountague. There is but one thing more
that I would mention, which is, that the Woman in

the Top-knot confefs'd, that this Letter was her

own Hand-Writing. I defire it might be read.

The Letter was read. It is direcled

To Major- General Feilding.

Tuefday Morning.

AL L that know the Name of Major General

Feilding, muft own the Generous and Charita-

ble Actions that your Honour daily beftows upon 'em,

I, among the reft, /hall ever acknowledge your Goodnefs.

It's Necefftty that forces me to difpofe of this Pitlure.

Tour Honour is a nice Judge of Painting, as well as an

Admirer offuch Pieces, which makes me humbly pre-

fent it to you firft; and in accepting the fame, your

Honour will highly oblige, as well as ferve,

Tour humble Servant,

M. FLETCHER.

POSTSC RIPT.
I long to fee you. For your Encouragement, to grant

me that Favour ; I am now acquainted with a young

Lady that's Pretty, and lives in good Fafhion. Tour

Honour will oblige me in letting me receive your Com'

inands.

Juftice Powel. Gentlemen of the jury, The Pri-

foner, Mr. Robert Feilding, ftands indi&ed for a

capital Offence, for Felony, in marrying a fecond

Wife, his firft being then alive. This is the

Offence charged againft him. The Council for the

Queen have called feveral Witneffes to prove this

Matter upon him. And the firft is one Mrs. Villars.

She hath given her Evidence from one end to the

other, if you believe what fhe fwears. She fwears,

that one Mrs. Streigbts came firft to her Lodging,

and fhe was not at home -, but left word that fhe

muft needs fpeak with her •, that fhe was always out

of the way when any thing offer'd that would do

her a Kindnefs ; and that it would be 500 /. out of

her way if fhe did not fee her. It feems, that

when Mrs. Streigbts met her, fhe acquainted her

with Mc. Feilding's Inclinations -, and being inform'd

that fhe was acquainted with the Lady, that fhe us'd

L 1 1
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to cut her Hair, thought that (he might have fuch

an Interelt in her, as to be made ferviceable to

bring the Matter about ; which if fhe was, it might

be worth 500 /. to her. Mrs. Villars undertakes the

Bufinefs to bring Mr. Feilding and Mrs. Deleau

together •, (he did readily accept of it •, thereupon

Mr. Feilding and fhe difcours'd together concerning

this Matter : fhe told him fhe was acquainted

with Mrs. Deleau, and that fhe would do the beft

fhe could to bring it about. Mr. Feilding upon

this went to Mrs. Deleau's Country- Houfe at Wad-
don in Surry, that thereby the Lady might have

an Opportunity of feeing him. She fays Mr.
Feilding told her that he had Accefs to the Gar-

dens ; that when he was there he faw the Lady
through the Glafs-Window ; he was willing to give

the Lady a full View of him, therefore he flood

ftill and fet his Watch by the Sun-Dial, and took

feveral Turns in the Garden ; and he did afterwards

fend a Letter to her. Mrs. Villars was afterwards

fent of a Meffage, as tho' it was from the Duchefs

of Cleveland, to acquaint the Lady that the Duchefs

had a great mind to fee the Gardens. Mrs. De-

leau told Mrs. Villars that fhe fhould be proud that

a Perfon of her Quality fhould come to her. She

faid that Mr. Feilding fent her, and fhe found

afterward that the Duchefs of Cleveland did not

intend to go. 5 nay, that (he knew nothing of the

matter. But fee how fhe managed the matter,

and play'd this Trick upon Mr. Feilding ; it is no

better, if true. They agreed together that Mrs.

Deleau fhould come to a Place where Mr. Feild-

ing fhould appoint •, that fomething of Mufick,

or fome Entertainment fhould be provided, they

contrived when it fhould be, the Time was on my
Lord-Mayors Day at Night, and according to

Appointment Mrs. Villars came with Mrs. Deleau,

as Mr. Feilding thought, but in reality it was one

Mary Wadfworlh, which reprefented Mrs. Deleau ;

fhe came in a Mourning Coach, and drefs'd in a

"Widow's Habit •, after this manner they came to

Colonel Feilding*s Lodgings in Pall-Mall. The La-

dy truly was not to know that they were Mr. Feild-

ing's Lodgings ; however Mr. Feilding was not at

home, but it was not long before he came : He came

up to the Lady : You have heard what Addreffes

he made to the Lady, and how much Love he

exprefs'd towards her : Afk'd her, whether fhe

lov'd finging? one Margaretta was fent for. and

fung two Songs. Mr. Feilding was lb taken with

her he would have marry'd her prefently ; but fhe

being coy, modeftly declin'd it, and fo they parted

for that Time. Mrs. Villars was to bring her af-

terwards, which was on the 9th of November, on

the Night the fuppofed Wedding was •, Mrs. Vil-

lars brought her. When fhe came there, Mr. Feild-

ing propos'd to be married to her forthwith •,

fhe feem'd to be fhy at prefent, but Mr. Feilding

faid he would fetch the Prieft immediately -, he

lock'd them in, took the Key with him, and re-

turned in three Quarters of an Hour ; the Prieft

fhe defcribes to be in a long red Gown lin'd with

blue, a long Beard and a Fur-Cap upon his Head, fo

he brought him along with him ; when he came, he

faid, This is the Man that Jhould join their Hearts

together. She tells you further that Mrs. Wcdfworth

queftion'd the Prieft •, required of him a Proof

to fhew he was a Prieft in Orders. The Prieft pull'd

a Picture of the Pope out of his Pocket, which

he faid was a Credential for Priefts. After Sup-

per the Marriage was propos'd, whether it fhould

be in the Dining- Room, or Bed-Chamber ? That

was the Queftion. The Lady thought the Bed-
chamber beft ; he thought fo too. Well then, in

the Bed-Chamber it mult be. The Prieft did want
Water, Salt and Rofemary, Things that he us'd

in Performance of the Ceremony •, Boucher was
fent down for them •, he brought up Water and
Salt, but could get no Rofemary : After thefeThings
were brought up, Boucher the Servant was turned

out, and the Doors were fhut. Then there was
no Body prefent but Mr. Feilding, the Lady, the

Prieft and Mrs. Villars. Then fhe tells you of the

Ceremony of the Wedding, the Ceremony of the

Water, and the Ceremony of the Ring. After

that was done, they proceeded to the Marriage ;

the Office was in Latin ; when they came to the

marriage Words, I take thee to be my Hufbaud, &c.
Mrs. Wadfworth defir'd it might be fpoke in Eng-
hjh ; thereupon Mr. Feilding did fay it in Englifb,

I take this Wo?nan to be my wedded Wife, with all

my Heart and with all my Soul. The Gentlewo-
man fhe faid her Part likewife in Englifh ; 1 take

this Man to be my wedded Hujhand; but Mr.
Feilding obferving her to fpeak it too low, defir'd

her to fpeak it as earneftly as he did : Where-
upon fhe did fay, I take this Man to be my Hus-
band, with all my Heart, and with ajl my Soul.

The Ceremony of putting on the Ring the Prieft

directed ; that was, to take hold of the End of

one of her Fingers and put it on ; fhe faw' that

done, and when the Ceremony was over, the Prieft

went away •, that when he was gone away, (lie un-

dreffed the Bride, and put her to Bed, and then

gave notice to Mr. Feilding that the Lady was in

Bed. Then Mr. Feilding went to Bed, and Jhe

faw them in Bed together. Then fhe went to Bed
her felf in a Lodging that was provided for her

up another Pair of Stairs : That the next Morning
fhe arofe, came down, went into the Room where

there was a Fire made by Boucher: that then fhe

faw them in naked Bed together. If you believe

her, fhe fwears the Marriage by this Prieft, and

the Confummation of it. Mrs. Villars goes fur-

ther, and fwears, that fhe brought her two other

Times, and that thofe Times fhe faw them in Bed
together as Man and Wife. I afk'd Mrs. Villars

at laft, how Mr. Feilding came to be undeceiv'd ?

She fays, it was kept fecret from November to

May. Then Money was wanted ; that was a great

Difappointment to Mr. Feilding, for he thought he

had marry'd a Lady that would have furnifh'd him

with Money. Then he difcover'd the Fraud, and

found he had been impos'd upon •, then he was

angry with her, beat her, and call'd her Names.
Indeed, Gentlemen, Imuft deal plainly with you,

if her Evidence flood alone, her Reputation is

fhaken to that degree, that in Truth, where a Man
ftands upon his Life, one would not have a great

Regard for what fuch a Woman fwears, if it were

not fupported otherwife. Now, tho' by her felf

fhe be not a good Evidence, yet the Matters of

Fact which fhe fwears to, are likewife proved by

the concurrent Teftimony of others.

.

Firft, They call Boucher, and truly he fortifies

her Evidence in a great many Particulars, gives

an Account of Mrs. Villars bringing Mrs. Wadf-
worth to Mr. Feilding's under the Character of a

Perfon of Quality •, gives an Account, juft as fhe

does, of their coming to Mr. Folding's Lodgings

in a Widow's Habit atd Mourning Coach ; their

having a Treat of Plumb-Cake and two Bottles of

Wine. He further gives an Account of their coming

a fecond Time, and an Account of the Prieft ;

knew
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knew the Prieft ; knew him to be the Emperor's En-
voy's Prieft. He remembers the Prieft coming to

the Place ; he remembers alfo the Circumftances
of being fent for Water, Salt and Rofemary. He
fays he was order'd down, and the Chamber-door
was fhut, and the Prieft was then in the Cham-
ber with Mr. Feilding, the Lady, and Mrs. Pillars-,

and that when the Prieft was gone, Mr. Feilding

and the Lady went to Bed ; that he faw them in

Bed together; that the People that were below,
when Boucher was fent down for Salt and Rofe-
mary, they could conclude no otherwife butrhat they
were making this Lady a Convert. Now Gentle-

men, this is a material Thing, that there was a
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Prieft at that Time, and they were private toge-

ther -, this is a concurrent Evidence to ftrengtlu..

Mrs. Villars's Teftimony. There is Mrs. Martin,
Mrs. Heath, and Mrs. Price, they remember feve-

ral of thefe Matters perfectly well. Mrs. Martin
faw this Perfon and her Mourning Coach ; fhe faw
the Lady and Mrs.' Villars go up Stairs, and the

Time when the Prieft came in, fhe let him in ;

defcribes him by his particular Habit as the reft

do. Mrs. Heath remembers Mrs. Villars coming
with a Woman that fhe thought was a Woman
of Quality, but faw not the Prieft. Mrs. Villars

told her fhe was worth 80000/. fhe afk'd her

whether fhe might lie there that Night, for it

was too late to go home ? She agreed they fhould

]ie together, Mrs. Villars and Mrs. Wadfworth. But
now here is another Circumftance that hath mighty
Weight in it, that is, the Ring ; they have brought

the Perfon of whom Mr. Feilding bought the Ring
to the Value of 20 s. that the Ring was ready

made, and Mr. Feilding directed the Pofy (Tibi Soli)

to be engrav'd in it. There was another Man by

when Mr. Feilding bought the Ring and order'd

the Pofy for it ; and this very Ring with this Pofy

has been produe'd fir ft by the Proctor and Regifter;

the Proctor does fay it was firft brought to him
by Mrs. Wadfworth, who came to retain him in

an Action of Nullity of Marriage ; he took no-

tice of the Ring, and faid that it had this Pofy

in it. Afterwards when Mrs. Wadfworth came
again he was not at home ; it was in the Hand
of his Brother, and he is fure it is the fame
Ring. The Goldfmith fwears it to-be that Ring
Mr. Feilding bought of him ; he knew it by the

Mark and Workmanfhip of it ; for Goldfmiths

know one anothers Work. This Gentlemen, hath

a great deal of Weight in it ; it is a very great Cir-

cumftance, unlefs they could tell you, which they

have not, upon what Occafion this Ring was bought
at this Time.

Gentlemen, They give a further Account of this

Matter by the Teftimony of Letters, which they

prove to be Mr. Feildmg's Hand. Mrs. Villars was
the Carrier of thefe Letters ; Mr. Feilding ftiling

her in them by the Name of Puggy, a Name by

which it feems he ufed to call her. Thefe Letters

are proved by Boucher and a Lady in the Gal-

lery, to be Mr. Feildmg's Writing. Thefe Letters

have been read to you, they are written as from a

Hufband to a Wife ; in them he owns her to be his

Wife, calls her Countefs of Feilding, ftiles himfclf

her Hufband. Thefe Letters have been read to you.

This, Gentlemen, as I remember, is the Sub-

ftance of the Evidence that hath been given for the

Queen.
Sir Ja. Mountague. My Lord, be pleafed to

take notice of Mr. Feildipg's going to the Emperor's

Envoy for the Father in Red.

Juftice Pcwel. It *s true, I had forgot the Evi-
dence of Mr. Florence a Chaplain, that is a Pndl,
now belonging to Count Gallas the Emperor's En-
voy, and the Porter. They tell you about this
Time Mr. Feilding did come to enquire for this
Prieft; and gave the Porter half a Crown (by a
good Token) •, but the Prieft he afked for not be-
ing at home, he enquired for Mr. Florence; he told
Mr. Florence that he had been in Love with a younf
Lady a good while, but now had prevailed with her
to marry him. And feeing the Father in Red was
not there, he defired he would go along with him
and do the Office. Mr. Florence told him it was
improper for him to go without the Envoy's Leave ;

he went up to the Envoy and acquainted him
with it, the Envoy gave him Caution to do
it with Difcretion •, but when he came down again,
in feems that the Red Father had been with Mr!
Feilding in the mean Time, and were both crone
together.

Now, Gentlemen, you hear what Defence Mr.
Feilding makes againft this great Charge againft
him.

Firft, He calls a great many Witneffes to prove
that this Mrs. Villars was married, as fhe pretended
to Colonel Feilding, and that fhe was a very com-
mon Woman, fo far as that fhe has been in a pub-
lick Houfe of Correction ; and one of their Wit-
neffes does bear hard upon her Teftimony ; that
is, that fhe fhould declare to her that fhe was
married to Colonel Feilding, and that my Lady
Duchefs fhould fay to her, If you can make that
out that you are married to Mr. Feilding, fhe
would give her two hundred Pounds, and fettle

100/. a Year upon her for fifteen Years together.

Then as for Mrs. Wadfworth, they call you divers
to prove that fhe was brought to Bed about Chrijl-

maszfcev this fuppofed Marriage. But when they
came to be examined they did not prove very
much of that; for indeed it proved to be a Mif-
carriage ; the Woman could not fay fhe faw the
Child, could not tell whether it was a Boy or a
Girl ; whether it was dead or alive ; it did not
appear by their Evidence that fhe went out her
Time with a Child. Another part of Mr. Feildmg's

Evidence is this, to prove Mrs. Wadfworth mar-
ried to another Perfon; and then admitting fhe

was married to Mr. Feilding, 'tis a null Marriage.

To prove that Mrs. Wadfworth was before mar-
ried to another, they have brought the Book of
Marriages of the Fleet, and in that Book there is

an Account of one Lilley Bradby, married fuch aTime
to Mrs. Mary Wadfworth ; the Man of St. James's,

the Woman of St. Margaret's Wefminfterk The
Woman of the Fleet, in whofe Cuftody this Book
was, pretends that Mrs. Wadfworth came to her,

and defired if any came to fee the Book, that

fhe would not let them fee the Entry of her Mar-
riage ; and why ? Becaufe there would be Trouble

about her Marriage. This Woman fwears that

there were two Men came to fearch the Book but

fhe fhewed diem another Book; but this Book fhe

did not fhew them. She was afk'd whether fhe had

two Books of Marriages for the fame Year ; She
(aid fhe had feveral Books for the fame Year: One
Parfon madehisEntryin oneBook,and another Par-

fon in another Book. She pretends fhe did not fhew

them this Book ; but the Book fhe fhewed them was

at home. I cannot conclude much from what this

Woman hath faid ; but Gentlemen you have look'd

upon this Book, and if you are fatisfied from this

Evidence, that Mary Wadfworth was married to

L 1 1 1 2 Bradby
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Bradby at this Time, I confefs Mr. Feilding will

not be within the Statute. You have look'd into

the Book; they give you no Account that there

was ever any fuch Man as Bradby, nor of no Co-
habitation ; but a meer Book is produced, and not

of zhebefi Credit neither •, it is entred in the Bot-

tom of the Leaf, but not in the Middle: it is writ-

ten with another coloured Ink, and in another Hand,

I afk'd the Woman whether (he knew the Man that

wrote it ? She faid yes •, and it was her Hufband's

Brother's Hand. He is alive, why is not he pro-

duced ?

Gentlemen, They^ have called no WitnefTes to

prove the Marriage with Lilley Bradby. There were

two Gentlemen on the other fide, they went to

the Fleet to fearch the Books of the Entry of

this Marriage. They fay that a Perfon inform'd

them that there had been there a Man and a

Woman before them •, thefe Gentlemen went and

defired to fee the Book, particularly for the Year

1703. They fay the Woman did produce the

Book of Marriages, but they could not fee Hich

an Entry •, (he denied to them that (he had any

other Book for that Year ; they cannot fwear posi-

tively that this is the Book that was (hewn them ;

.but one of them fays he believes it to be the fame,

for in that which he few, he obferved Entrys of

the Year 1705, before the Year 1704. He took

good notice of it, and fo it is found in Court.

The other Gentleman fays, he took particular no-

tice of the Space that was in the Book, where

this Entry is now written. Now the Woman does

not bring the other Book (he pretended to have

fhewn them. Now, as to the Labour, they have

produc'd a Letter under Mr. Feilding's Hand,

whereby Mr. Feilding takes notice of her being with

Child, directs the Letter to Anne Countefs of Feild-

ing at Waddon; he took it that he had married

Mrs. Deledu, for her Name is Anne, he directed

his Letter to her Country-Seat. There is another

Thing of Mr. Feilding's coming to Mrs. Heath, and

complaining what an ill Woman Mrs. Villars was,

for (he had ferved him a bafe Trick, inftead of

a Woman of Fortune, (he had put a common Wo-
man upon him. Gentlemen, You have heard the

Account too concerning his beating of her •, for this

Woman, itfeems, was troublefome tO him at White-
Hall; (he demanding him as her Hufband, faid

(he was his lawful Wife ; he (truck her and caufed
her to be held till he got away from her.

Gentlemen, It is a very great Charge, upon Mr.
Feilding, it is true, if there be Evidence to maintain
it

•,
it does not really depend upon Mrs. Milan's

Evidence ; for if her Evidence were to (land alone,

no Credit (hould be given to it ; but as it is fup-

ported by concurring Evidence, [ leave it with you,
whether it be not fufficient to find Mr. Feilding

Guilty. But if you think that Mrs. Wadfivorth's

Marriage to Lilley Bradby is proved fufficiently,

then, altho' you think Mr. Feilding's Marriage with
Mrs. Wadfworlh fufficiently prov'd yet you are to

find for the Defendant.

The Jury having withdrawn for fome Time,
brought in their Verdict, "that Mr. Feilding wat
'Guilty of the Felony he flood indited of.

Mr. Ftilding (in cafe he was fcund Guilty) had
obtained the Queen's Warrant to fufpend Execution

of this Sentence ; and then by his Council took
Exceptions to the Indictment, and moved in Ar-
reft of Judgment ; but they were anfwered by the

Council for the Queen •, but Mr. Feilding having
obtained a Sufpenfion of the Execution, the Judges
by a Cur' advifare vult (as the Form is) fufpended
giving Judgment till the next Seffions, and accepted

Bail for Mr. Feilding's Appearance the next Sef-

fions.

The next Seffions, being the fifceench of January
following, Mr. Feilding appear'd, and his Council
waving their Exception (as being Frivolous,) he was
afk'd what he had to fay why the Court (hould

not proceed to Judgment and Execution ? And then

he craved the Benefit of his Clergy ; which was '&%

low'd. And then Judgment was given (as ufual)

That he (hould be burnt in his Hand. But he

having the Queen's Warrant to fufpend Execution,

he was admitted to "Bail.

'.'&£.

The ^Proceedings againft Robert Feilding, Efq 3 in Doctors Commons.

NOtwithftanding Mr. Feilding was found

Guilty of Felony at the Old Bally, her

Grace the Duchefs of Cleveland having

instituted a Caufe of Nullity of Marriage againft

the faid Mr. Feilding, by reafon of a former Mar-

riage with the faid Mary Wadfworlh, in the Arches

Court of Canterbury ; and having by Examination

on Oath, of divers credible WitnefTes, made good

and fufficient Proof of the feveral Articles of the

Libel by her Grace exhibited in the faid Court

againft the faid Mr. Feilding, did proceed to ob-

tain the Sentence of the faid Court ; and according-

ly on the 23d day of May, in the Year of our

Lord God 1707, the Right Worfhipful Sir John

Cooke, Kt. Dr. of Laws, Official Principal of the

faid Court, then judicially fitting in the Common
Hall of Dotlors Commons, London, being then'pte-

fentthe Duke of Grafton, the Duke of Northumber-

land, the Earls of Litchfield, Suffex, Jerfey, and the

Lord Quarrendon •, as alfo the refpective Proctors of

her Grace the Duchefs of Cleveland and Mr. Feil-

ding, did, at the Petition of her Grace's Proctor,

read and promulge his definitive Sentence in Latin,

of the Tenor following, viz.

" T Nthe Name of God, Amen. We John Cooke,

X " Kt. Dr. of Laws, Official Principal of the

" Arches Court of Canterbury, lawfully appointed,
" rightly and duly proceeding, having heard, feen,

" underftood, and fully and maturely difcufs'd

" the Merits and Circumftances of a certain Caufe
" of Nullity of Marriage, by reafon of a former,
" now depending before us, between the mod no-

" ble Lady, Barbara Duchefs of Cleveland, the

'• Party Agent and Complainant, on the one Part;

" and Robert Feilding, Efq ; of the Parifh of St.

" Jdrnes's Weflminfter, in the County of Middle-
u

fex, the Party againft whom it is complain'd,
*' on the other Part. The Parties aforefaid lawful-

" ly appearing before us in Judgment, by their

" Proctors reflectively ; and the Proctor for the

" faid moft noble Lady, Barbara Duchefs of Cleve-

" land, praying Sentence to be given, and Juftice

" to be done to his Party ; and alfo the Proctor

"of
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" of the faid Robert Ftilding, Efq; praying Juftice "

« to be done to his Party : And having carefully
" and diligently fearch'd into, and confider'd of the
'• whole Proceedings had and done before us in this

" Court ; and having obferv'd all and fingular the
" Matters and Things, that by Law in this Be-
" half ought to be obferv'd ; We have thought
" fie, and do thus think fit to proceed to the criv-

" ing our Definitive Sentence, or Final Decree,
" in manner following 1 viz.

gamy. 29

" Forafmuch as we have by the Acts enacted,

deduced, alledged, exhibited, propounded, prov-

ed and confeffed, That the Pro&or for the faid

molt noble Lady, Barbara Duchefs of Cleve-

land, hath fully and fufficiently proved and
founded his Intention in a certain Libel, and
other Matters now remaining in the Regiftry of
this Court, propounded and exhibited in this

Caufe on the Part and Behalfof his faid Client

;

And that nothing hath been, on the Part and
Behalf of the faid Robert Feilding, effectually ex-

cepted, deduced, alledged, exhibited, propound-
ed, proved and confefied, which might, or could

in any wife (touching our Sentence hereafter to

be pronount'd) hurt or weaken the Intention of

the faid moil noble Lady, Barbara Duchefs of

Cleveland:

" Therefore, We John Cooke, Knight, Doctor

of Laws, the Judge aforefaid, havingfirjl called

upon God, and Jetting him alone before our Eyes,

and having heard Council thereupon ; do pro-

nounce, decree, and declare the before-named

Robert Feilding, Efq; and one Mary Wadfworth,

mentioned in the Proceedings of this Caufe, be-

ing free from all Contract and Promife of Mar-
riage with any other (fo far as appears to us)

on the ninth Day of November, in the Year of

our Lord God 1 705, at a Place mentioned in

the Libel in this Caufe, did contract. Marriage,

and did folemnize, or procure the fame to be

folemnized between them ; and did afterwards

confummate the fame : And that the faid Robert

Feilding and the faid Mary Wadfworth were, and

are Man and Wife. And that the faid Robert

Feilding Efq; after the Solemnization and Con-

fummation of the aforefaid Marriage, not hav-

ing the Fear of God before his Eyes, on the

25th Day of the faid Month of November, in

the faid Year of our Lord God, 1705, and in

the Place alfo in the aforefaid Libel mention'd,

did contract a pretended Marriage with the faid

moft noble Lady, Barbara Duchefs of Cleve-

land. And alfo we pronounce, decree, and de-

clare, that the faid pretended Marriage, or ra-

ther a Shew of Marriage, between the faid Ro-

bert Feilding and the faid moft noble Lady, Bar-

bara Duchefs of Cleveland, at the Time and

Place libellated, was folemnized, or rather pro-

phaned •, the faid Mary Wadfworth, alias Feil-

ding, being then and fince living. And alfo we
pronounce, decree, and declare the fame pre-

tended Marriage, or rather Shew of Marriage,

between the laid Robert Feilding and the faid

moft noble Lady, Barbara Duchefs of Cleveland,

fo as aforefaid contracted and folemnized, or ra-

ther prophaned, by reafon of the former Mar-

riage between the faid Robert .Feilding and the

faid Mary Wad/worth folemnized and confum-

mated, was, and is, from the Beginning, void,

and of no Force in Law, and doth, and ought

to want the Force and the Effect of the Law.

Therefore, by this our Definitive Sentence, or
our Final Decree, which we now promulge in

thefe our Writings, We do pronounce, decree,
and declare, the faid moft noble Lady, Barbara
Duchefs of Cleveland, was and is free from any
Bond of Marriage with the faid Robe) t Feilding,
and had and hath the Liberty and Freedom of
Marrying with any other Perfon."

The Original Sentence was Signed thus,

JOHN COOKE.

The aforefaid Sentence having been publick/y
read by the Judge, at the Time, Place, and in

the Manner aforefaid ; the faid Judge did decree
one or more publick Inftrumcnt or Inflruments
thereof to be made (at the Petition of her Grace's
ProctorJ by Mr. Henry Farrant, the principal Re-
gifter of the faid Court, which accordingly he
hath fince iffued under the publick Seal of the
Office of the faid Judge, on the Day following,
viz. the 24th of May j 1707.

On IVednefday, the 25 th Day of June, in the

Year of our Lord 1707, before the Right Wor-
fhip Sir John Cooke, Knight, and Doctor of
Laws, Official Principal of the Arches Court afore-

faid, in his Dwelling Houfe at Doilors Commons ;

in the Prefence of the faid 'Mr. Henry Farrant
, No-

tary Publick, and Principal Regifter of the faid

Court •, Mr. Feilding, by his Proctor, did renounce
all Benefit of Appeal from the faid Sentence, in the

manner following, viz.

"Appearing perfonally Mr. EdwardCooke, Proc-
" tor for her Grace, the moft noble Lady, Barbara
" Duchefs of Cleveland; and Mr. Thomas Willy-
" mot, Proctor for the laid Robert Feilding, Efqj
" At which Time, the faid Willymot did exhibit a
" certain Letter, or Epiftle of the Tenor follow-
" ing •, viz.

Mr. Willymott,

WHEN Sentence is given in Behalfof her Grace

the Duchefs of Cleveland, pray enter no

Injtrument of Appeal, for 1~ Jhall proceed no further

therein.

Your Friend and humble Servant,

FEILDING.

" And the faid Willymot alledg'd, That the faid

" Letter was all of the proper Hand-Writing of
" the faid Robert Feilding -, and that he the faid

" Willymot receiv'd the faid Letter from the faid

" Robert Feilding. And the faid Willymot further

" alledged, that no Appeal,from the definitive Sen-
*' tence given by the faid Judge on the Part and Be-
" half of the faid moftnoble Lady, Barbara Duchefs
" of Cleveland, had been, or was interpofed by, or
" on the Behalf of the faid Robert Feilding. And the

" faid Willymot, as Proctor of -the faid Robert Feil-

" ding, did renounce all Benefit of Appeal from the

" faid Sentence, in the Prefence of the faid Cooke,

" as Proctor of the faid moft noble Lady, Barbara
" Duchefs of Cleveland ; who, on the Part and
" Behalf of the faid moft noble Lady, Barbara
" Duchefs of Cleveland, accepted the aforefaid A1-,

" legation and Renunciation of the faid Willymot

,

" and then .alfo pray'd the golden Ring, and fe-

" ven Letters, by him exhibited on the Part of her

" Grace, and annexed to the Libel in this Caufe, to

" be
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" bedeliver'doutofthe Regiftry of this Court, for ' " Barbara Duchefs of Cleveland, or to the faid

theUfeofherfaid Grace. Whereupon the Judge,

at the Petition of the faid Cooke (the faid Let-

ters being firft regiftred in the faid Court) de-

creed the faid golden Ring, and the feven Let-

ters, to be delivered to the moft Nobk Lady,

" Cooke, for the Ufe of her Grace ; as by Aft of the
" Court had been expedited at the Time and Place
" aforefaid, and now remaining in the principal Re-
" giftry of the faid Court, Relation being thereunto
" had, doth and may more fully appear."

iiilililtl

CLXXXIII. TheTrials of James Stirlin Gof Keir> and
Others //r Scotland, for High-Treafon, Nov. 15. 1708.

7 Ann.

URIA JUSTICI ARIA,
5. D. N. Regime, tenia in novo

Dorno SeJJionh Burgi de Eding-

burgh, decimo quinto Die Menjis

Novembris, Millefimo, Seftingen-

tefimo, OclaVo ; per Nftbilem tff Polentem Co-

mitem, Georgium Comitem de Cromertie, &c.

Jujticiarium Generalem, £? Honorabiles Viros

Adamum Cockburn de Ormiftoun, Jufticia-

rium Clericum ; Dominos Joannem. Lauder de

Fountainhall, Gulielmum Anftruther de eodem,

C5
1 Gilbertum Eliot de Minto; Magftrum

Robertum Steuart de Tillicoutrie, Q Ma-
gijlrum Jacobum Erskine de Grange •, Com-

miffionarios Jufticiarii Dili. S. D. N. Re-

gime.

Curia Legitime Afftrmata*

Intran.

James Stirling, Laird of Keir.

Archibald Seaton, Laird of "touch.

Archibald Stirling, Laird of Carden.

Charles Stirling, Laird of Kippendavie \ and

Patrick Edmonfton, of Neivtoun.

INdiiled and Accufed at the Liftante of Sir James

Steuart, Her Mdjeftfs Advocate, for Her High-

nefs Intereft, and as having Special Warrant from

Her Majefly for that Effetl. That where, by the

Law of GOD, and the Laws of this, and all other

well-govern'd Realms, the Crime of Treafon and

Lefe-Majefty, and the Treafonable and Unlawful

Rifing and Continuing in Arms, are moft Atrocious

and Heinous Crimes, punifhable by Forfeiture of

Lands, Life and Eftate, or other Pains of Law.

Likeas by the A£t of Parliament, Jac. I. Par. i.

Cap. 3. it is ftatute, That no Man openly rebel

againft the King's Perfon, under the Pain of for-

feiture of Life and Goods. And by the A51 ofPar-

liament, Jac. II. Par. 6. Cap. 24. it h ftatute,

Thai who commit Treafon againft the King's Per-

fon, or Majefty, or who rife in Feire of Weir

againft him, fhall be punifhed as Traitors. And

by the Ail of Parliament, Car. II. Par. 1. Seff. 1.

Cap. 3. it is declared to be High-Treafon, for the

Subjects more, or lefs, upon any Pretext, to rife

and continue in Arms ; and to make Treaties or

Leagues with Foreign Princes or States, or among

themfelves, without His Majefty's Special Autho-

rity firft interponed. And by the All of Parlia-

ment, Car. II. Par. 1. Seff. 2. Cap. 2. it is fta-

tute, That if any Perfon fhall Plot, Contrive or

Intend, Death and Deftruftion to the Kino-, or
Bodily Flarm tending thereto ; or Deprive, Depofe*
or Sufpend Him from the Stile, Honour, and
Kingly Name of this, or any other His Majefty's
Dominions •, or levy War or take up Arms againft

Him, or any Commiffionate by Him ; or entice

Strangers, or others, to invade any of his Domi-
nions, and exprefs and declare fuch Treafonable
Intention ; he fhall be adjudged a Traitor, and
punifh'd as in the Cafe of High-Treafon. Likeas

by the Acl of Parliament, 1702. intituled, Aft Re-
cognizing Her Majefty's Royal Authority, it is

declared, That it fhall be High-Treafon in any of

the Subjects of this Kingdom, by Writing, Speak-

ing, or any other manner of way, to difown, quar-

rel, or impugn Her Majefty's Royal Power and
Authority, or Right and Title to the Crown. And
by the Ac! of Parliament, 1703. intituled, Aft Affer-

ting and Recognizing Her Majefty's Authority, it

is again ftatute and declared, That it fhall be High-
Treafon, in any of the Subjects of this Kingdom,
to difown, quarrel or impugn, Her Majefty's Right
and Title to the Crown of this Kingdom, or Her
Exercife of the Government thereof. NEVER-
THELESS it is of Verity, That the Jaid\\mzs Stir-

ling of Keir, Archibald Seaton of Touch, Archibald

Stirling of Carden, Charles Stirling of Kippendavie,

and Patrick Edmonfton of Newtoun, all and each

of them were guilty of the faid Crimes, in fua far as

they all, and each of them, fhaking off all Fear of

GOD, and Regard to Her Majefty's Perfon, Autho-

rity and Laws, upon one or other of the Days of the

Months of February March or April laft, when an

Invafwn ofthat Part of Great-Britain called S COT-
LAND was threatened, by an Eneyny-Fleel of Ships

with Forces, and an Army aboard, fent by the French

King or by the Pretender, who went fame Time by

the Name of the Prince of Wales, and now affumes

to himfelf the Name, Stile and Title of King James,

as King of Her Majefty's Dominions ; with a mani-

feft and open Defign to invade Her Majefty's Domi-
nions, and to deftroy Her Majefty and Her good Sub-

jects 5 at leaft to deprive and depofe Her Maj "fly

from the Stile, Honour, and Princely Name of theft

Her Dominions ; Did convocate and convene in

Arms, with others their Accomplices ; fuch as Ma-
jor William Graham, Alexander Steuart, Uncle to

Ardvorlich, George Seaton, Brother to the faid Ar-

chibald Seaton, and Mr. Charles Fleeming, alias

Hay, Brother to the Earl of Wingtoun, allfince ab-

fconded, and upon the fame Account declared Fugi-

tives : And thus did rife and continue in Arms

without Her Majefty's Special Authority firfl inter-
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poned; and did levy War, and take up Arms again/i

Her Majefty. And farder, they having never be-

fore qualified themfelves by any Mark ofgccd Affetlicn

to Her Majefty or Her Government, did (at the

Time aforefaid) gather themftlves together, with their

Accomplices, in Anns, with Swords and Piftols, and
other offenfive Weapons, in an open Correfpondence

with the faid Enemies and Invaders, at the very

Time of their [aid Invafton ; and being fo convo-

cate and convened in Arms, did march in one Body,

or Company, with their faid Accomplices, feveral

Days and Nights, to and from feveral Places, in

the Shires of Stirling, Perth, and other Shires ad-

jacent, on purpofe to encourage and flrengthen the

faid Invaders, or at leaft to raife Her Majefty's

other Subjetls in Rebellion againft Her. Like as for
that End, they did openly drink to the good Health

of their Mafter, as they called him % who could be

none elfe but the faid Pretender. And did by their

faid Rifing in Arms, and open Correfpondence with

Her Majejly's faid' declared Enemies, and otherways,

entice them and others to invade Her Majejly's Do-
minions, to the deftroying of Her, and Her good Sub-

jetls ; at leaft to deprive and depofe Her from the

Stile, Honour, and Princely Name cf Queen and
Sovereign of this and Her other Dominions ; or at

leajl thereby endeavour the Alteration of the Right

of Succeffion to the Crown, fo happily by Law fet-

tled upon Her Majefty and Her Succeffors. By all

which, they, and each of them were guilty, Art and
Part, of the forefaid Crimes of Treafon, Rebellion,

and Lefe-Majefty, at leaft of Treafonable Rifing and

Convening in Arms, without Her Majeftfs Special

Anthority firft had thereto ; at leaft of a moft unlaw-

ful Convocation in Anns, in a moft dangerous and

threatnbig Seafon and in open Correfpondence with

the faid Enemies and Invaders ; to the Deflruclion of
Her Majeftfs Government, and of the Quiet and

Peace of Her Dominions. Which Crimes, all or any

of them, being found proven againft all or any of
the forenamed Perfons, by the Verdicl of an Affize,

before the Lords, Juftice -General, Juftice-Clerk, and

Commiffioners of Jufticiary ; They, and each of them,

ought to be condemn'd by Sentence and Doom of the

faid Lords Commiffioners, to forfault their Lands,

Lives and Goods, as Traitors ; and be olherways pu-

nifhed in their Perfons and Goods, by the Pains of

Law, to the Example and Terror of others to commit

the like in Time coming.

Sic fubferibitur,

63I
Mr. Walter Steuart.

Mr. John. Elphingt'lon.

Mr. Colin Mackenzie.

Mr. Charles Cockbum ; and
Mr. David Lauder.

Advocates.

My Lord Advocate judicially produced Her Ma*
jefty's Letter, authorizing and requiring his Lord-
fhip to raife and infill in the aforefaid Procefs

;

whereof the Tenor follows, fuperfcribed thus i

ANNE R.
" Right Trufty and Well-beloved, We greet

" you well. Whereas James Stirling, Laird of Keir,
" Archibald Seaton, Laird of Touch, Archibald Stir

-

" ling, Laird of Carden, Charles Stirling, Laird of
" Kippendavie, and Patrick Edmonfton, of New-
" town, were about the Time of the late intended
" Invafion apprehended by Warrants, for Sufpicion
" of Treafon, and treafonable Practices, againft Us
" and Our Government •, and havefince been com-
" mitted by Warrants for High-Treafon, Depofiti-
" onsupon Oath having been made againft them :

" Our Will and Pleafure is, and We do hereby
" authorize and require you, to raife a Procefs in

" the ordinary Form, before the Commiffioners of
" Jufticiary, againft them, and each of them, for
" the treafonable Practices werewith they, or any
" of them, are, or fhall becharg'd. And herein you
" are to take the Affiftance of Sir DavidDairymple,
" Mr. William Carmichael, Sir Walter Pringle, and
" Sir Francis Grant, Advocates; oranytwoof them,
" if neceflary ; and who are hereby required to con-
" cur with you accordingly. For all which, this

" fhall be your Warrant." Given at Our Cajlle at

Windfor, the nineteenth Day of July, 1708, in the

feventh Tear of our Reign.

By Her Majefty's Command,

Subfcribed thus, SUNDERLAND.

Direiled on the Back thus,

To Our Trufty and Well-beloved,

Sir James Steuart, Our Advo-
cate for Scotland.

Which being read in Prefence of the faid Lords,

Juftice-General,Juftice-Clerk,and Commiffioners of

Jufticiary, they ordained the fame to be recorded.

J A. STEUART.

PURSUERS.
Sir James Steuart, of Goodtrees, Her

Advocate.

Mr. William Carmicael, one of Her
Sollicitors.

Sir Walter Pringle ; and

Sir Francis Grant.

Advocates

Procurators in DEFENCE.
Sir Patrick Home.

Sir David Forbes.

Sir James Steuart.

Mr. Alexander Macleod.

Mr, James Graham..

Majefty's

Majefty's

Sic fubferibitur,

CROMERTIE, I. P. D.

Thereafter, there was a Petition prefented to

the faid Lords, by James Stirling of Keir, Archibald

Seaton of Touch, Archibald Stirling of Carden, Charles

Stirling of Kippendavie, and Patrick Edmonfton of

Newtown, humbly fhewing, "That the Petitioners

" being indicted at the Inftance of Her Majefty's
cs Advocate, for the Crimes of Treafon and Lefe-

" Majefty j and this being the Day of their Com-
" pearance and Trial, they had according to the
*' Privileges allowed to all the Lieges, and confirm'd
" by Ads of Parliament, made choice of the fol-

" lowing Lawyers, to appear before their Lord/hips
" in their Defence ; viz. Sir Patrick Home, Sir Da~
" vid Forbes, Sir James Steuart, Mr. Alexander
«' Macleod, Mr. Walter Steuart, Mr. James Graham^

Mr,
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Mr. Colin Mackenzie, Mr. Charles Cockburn, and
" Mr. John Elpbingslon. And it being alfo u fusil in

" Cafes of Treafon, That Lawyers are publickly

" authorized and warranted to manage the Trials

" in their Pannels Defence-, therefore humbly cra-

" vincr their Lordfhips would be pleafed to allow

" of the Petitioners Choice of the Lawyers above-
tl mentioned^ and to- authorize thefe Gentlemen
" accordingly, as the faid Petition bears.

Which being confider'd by the faid Lords, They,

by their Deliverance thereon, allowed fuch Advo-

cates as the Pannels fhould think fit to employ to

appear and debate for them in the above-mentioned

Indictment ; they being already fufficiently autho-

rized by Law for that Effect.

Sic fubfcribitur,

C RO ME RT I E; I. P. D.

The faid Indictment being read, and fully debated

'viva voce, in PreTence of the faid Lords, Pannels

and Affizers •, the faid Lords, Juftice- General, Ju-

ftice Clerk, and Commiffi#hers of Judiciary, or-

dained the Pannels to give in their Information

thereon betwixt and Wednefday's Night next: and

Her Majefly's Advocate to give in his, betwixt and

Friday's Night thereafter, in order to be record-

ed ; and continued the Dyet till Monday next,

at nine a Clock in the Forenoon ; and ordained

the whole Affizers and WitnefTes to attend then,

each of them under the Pain of one Hundred

Marks ; and the Pannels to be carried back to

Prifon.

INFORMATION/or^f Laird

o/Keir, andOthers, againfiher Ma-
jeftys Advocate.

IT is alledged for the Pannels, denying always

the Indictment, and haill Articles and Qualifi-

cations thereof; i. That the Indictment is not re-

levantly libelled, in refpect it does not condefcend

upon any Overt-Act or Deed done by them, that

could poffibly be ftretched to infer the Pains li-

belled ; and the Acts of Parliament libelled on, cx-

prefly require fuch Facts and Deeds, to infer the

Pains of Treafon therein mentioned. As Atl 3.

Pari. 1. James I. That none rebel openly or no-

tourly. And Atl 14, Pari, 6. James II. bears, And

if it happens, any within the Realm, openly or no-

tourly againft the King to Rebel, or make War
againft the King's, Lieges, againjl his Forbidding, &c.

And Ail 2. Seff, 2. Pari. 1. Charles II. has thefe

Words : And fhall, by Writing, Printing, Preach-

ing, or other malicious and advifed Speaking, ex-

press or declare fuch their Treasonable Intentions,

he. And the All 1702. bears, That itJhall be High-

Treafon, by Writing, Speaking, or any other manner

of way, to difown or impugn Her Majefly's Royal

Authority, Sec. Which Laws and generally all Laws,

as well as the Nature of Crimes, require, That

the fame fhould be by exprefs Words, Writs, or

Deeds : and not ftrained by remote Inferences and

Conjectures : And in the prefent Cafe, there is nei-

there Words, Writ, or Deeds condefcended on, that

could poffibly be drawn to infer the Crimes li-

belled.

2. Whereas the Indictment bears, That the Pan-
nels did convocate and convene in Arms, with
others their Accomplices, and fo did rife and con-
tinue in Arms, without Her Majefly's Special Au-
thority firft interponed ; and did levy War, and
take up Arms againft Her Majefty, &c. It is an-

fwered, That albeit Levying War againft Her Ma-
jefty, or rifing and continuing in Arms without
Her Majefly's Authority, be undoubtedly Treafon
when duly qualified ; yet there is no Circumftance
of Fact, Word or Writ, condefcended on in the

Indictment, that can be imagined to infer a Rifing
in Arms, or Levying War againft her Majefty. And
albeit the Law flatutesanent Rifing in Arms, or Le-
vying War generally ; yet in all Libels duly found-

ed thereupon, the Subfumption muft condefcend
upon Particular Fads and Deeds, capable to be
found and conftrued a Rifing in Arms. The Com-
mon Law expreffes it thus : g>ui injuffu Principis

bellum gefferit, deletlumve habuerit, exercitum com-
paraverit. And our Law, Atl 7$. Pari 9. &). Ma-
ry, explains what it is to rife in Arms ; viz. That
no manner of Perfons attempt to do, or raife any
Rand of Men of War, or Horfe or Foot, with Cul-

verins, Piftolets, Pikes, &c. or other Munition bel-

lied whatfomever, for Daily, Weekly, or Monthly
Wages, in any Times to come, without fpecial Licence

in Writ had of our Sovereign Lady, and Her Succef-

fors thereto. And Sir George Mackenzie, in his Ob-
servation on Atl 2. James I. defines Rifing in Arms
thus: The Rifing of Men in warlike manner, by

Muftering them, or Forming them in Companies, or

Swearing them to Colours. Nor are thefe Qualifi-

cations by themfelves fufficient, unlefs there be a
formidable Number: And therefore he cites the

Cafe of Macleod of Affint, Feb. 2. 1674, where
the Lords of Jufliciary refufed to fuftain the Arti-

cles wherein it was libelled, the raifing of Men,
and difpofing of them under Colours, to be rele-

vant ; except it were alledged, that they were an

hundred Men or upwards, and were under Co-
lours, or muftered under weekly or daily Pay.

Whence it is evident, that the Rifing in Arms muft
be by publick and notour Appearance of Compa-
nies in Arms, fo as their Defign and Oppofition to

Authority could not be doubted; whereof the leaft

Shadow cannot be alledged in this Cafe.

3. Whereas the Libel bears further, That the

Paqnels did gather themfelves together, with their

Accomplices, in Arms, with Swords and Piftols,

and other offenfivc Weapons, in an open Corre-

fpondence with the faid Enemies and Invaders, at

the veiy Time of the Invafion. It is anfwered,

That the faid Article anent Correfpondence is not

relevantly libelled ; their being no particular Con-

defcendance of any Ads of Correfpondence pafs'd

betwixt the Pannels and the Enemy, as isneceffary

to be condefcended on for inferring the Crime li-

belled. Correfpondence with the Enemy, in the

Common Law, is thus exprefs'd ; Quive hoftibus

7tunciu?n literafve miferit, fignumve dederit, fece-

ritve dolo malo quo hofles confilio juveniur. And
no fuch Fact or Qualifications can ever be pre-

tended, or alledged in this Cafe and their meet-

ing together fo few in Number of near Relations

and Neighbours, as it were lawful for them to do

at all times, fo the accidental Circumftance of an

imminent Invafion could never render the fame un-

lawful. Nor could their Travelling together for

fome Space in the Country, be ftrained to any De-

fign of encouraging Enemies, or to raife the Sub-

jects in Rebellion ; whilft they were no other ways
appoint-
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appointed or attended, than as they (and others of
their Character) do ufually travel, in a mod peace-

able manner, without giving the lead Occafion, by
Word or Deed, to any Rebellion or Sedition. And
as there was not then any Body of Men in Arms
in the Kingdom, againft Authority, to whom they

could be imagined to refort ; fo it is an Evidence
that they had no mind of Convocating themfelves
againft Authority, that they did not ufe the Means
in their Power, by convocating their Tenants and
Followers in Arms, either for aflifting themfelves,

or giving Countenance and Encouragement to others

on any fuch Defigns.

4. Whereas the Libel mentions, That the Pan-
nels did openly drink to the good Health of their

Mailer, as they called him ; who could be none
elfe but the Pretender ; it is no ways relevant. 1. Be-
cauie the drinking of any Perfon's Health is not a
Crime, their being no Law againft it. 2. There
is no Perfon named, whofe Health is faid to be
drunk 5 and therefore cannot infer any Crime. And
the Glofs put thereupon, That it could be no other

but the Pretender, is only a Conjecture and uncer-

tain Inference of the Purfuers ; which can be no
wife fufficient to fix a Crime upon others, who can
only be anfwerable for what is clearly exprefs'd

and declar'd by them, by plain Words, Writs, or

Deeds.

It was reply'd for the Purfuer, 1. That the Li-
bel was moft relevant, in fo far as it did exprefly

bear, That the Pannels did rife and continue in

Arms, without her Majefty's Special Authority
firft interponed: And the faid Ail 5. Pari, \,

Car. II. declares it Treafon to the Subjecls, or any
Number of them, more or left, upon any Ground
or Pretext whatfomever, to rife and continue in

Arms, without His Majefty's Special Authority. And
the particular Qualifications and Circumftances of
their faid Rifing in Arms, will appear from the

Probation.

2. The Pannels rifing in Arms, leaving their own
Houfes, and marching in a Body thro' the Shires of
Stirling and Perth, in Company with the other Per-

fons mention'd in the Libel, whereof fome have
been fince denounced for not Compearance, to un-

derly the Law therefore; at the fame time that the

Nation was threatned by an Invafion of a French

Fleet, with Land-Forces Aboard, cannot be under-

ftood to be upon any other Defign, than on pur-

pofe to encourage and ftrengthen the Invaders, and
in open Correfpondence with them, efpecially whilft

the Pannels can adduce no reafonable Caufe for

their fo Convocating and travelling together ; and
this was fuftain'd Ireafon in Caldzvel's Cafe.

3. The Laws libelled on, do not only make actual

Rifing in Arms, and Levying War againft the Sove-

reign, to incur the Crimes and Pains of Treafon,

but likewife any Attempt fo to do : For any Attempt
or Conalus in the Cafe of Treafon, is to be punifhed

with the fame Pains as the confummate Crime, as

the Law fays, Eadem enim feveritate voluntalem fce-

leris qua effeblum puniri Jura voluerunt. And At-

tempts are reckon'd as Treafon in the Acts above-

mention'd.

4. The Libel bearing Art and Part, is fufficiently

relevant, notwithftanding the Generality thereof,

fuch Libels being exprefly ordained to be relevant

by the Act of Parliament 151. Pari. 12. Ja. 16th.

So that no Objection can be fuftained againft the Li-

bel as Irrevelant, upon theAccount of the Generality

thereof, fince Art and Part is libelled ; which takes

off any Objection, for not particularly condefcend-

Vol. V.
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mg upon the Pannels Acceffion to the Crimes li-

belled.

It is Duply ed for the Pannels to the Firft, That
albeit the Rifing in Arms without Authority be men-
tion'd in General, to infer the Crime of Treafon,
fince the Law could notdefcend to every particular
Qualification, that might happen to infer Rifing in
•Arms to be Treafon, but left the fame to be deter-
mined by the Judges competent: Yet the Eurfyer
of a criminal Libel mult adduce fpecial Qualifica-
tions, and circumftantiate Matters of Fact, that may
be fufficient to infer, That the Pannels did treasona-
bly rife in Arms, or otherways the Libel cannot be
fuftain'd. For as it could not be allowed to libel in
General, that a Perfon is guilty of Murder, fo no
more can it be allowed to libel in General, that a
Perfon is guilty ofrifing in Arms without Authority ;

the Proportions in theft Libels being equally found-
ed in Law

; but theSubfumption muft be cleared and
qualified by circumftantiate Matters of Fact, in-
ferring the refpedtive Crimes ; and if it were other-
ways, thefe evident Inconveniences would follow.

• As, 1. That the Pannels would be deprived of
the Benefit of Exculpations, which could not eafily

be brought to meet with general Libels •, whereas
fpecial circumftantiate Matters of Fad might have
been more readily taken off by proper particular

Grounds of Exculpation, whereby the Deeds con-
defcended on, might be applied to other reafonable
Caufes, that might wholly exclude the animus delm-
quendi, or dolus, requifite in all Crimes.

2. This Inconveniency would likeways be inevi-

table, That the A fiize would become judge of the
Relevancy, as well as of the Probation. For if the
Libel bearing in General, the Pannels to be guilty

of rifing in Arms againft Authority, fbould be
fuftain'd, and the Qualifications left to be determin'd
by the Probation, then the Affize would be Judges
both of the Relevancy and Probation ; for they be-

hoved to determine, whether the Qualifications

arifing from the Probation, did amount to a Rifing
in Arms, or other Crimes, generally mention'd in

the Statute : whence it might come to pafs, that

Pannels might be put to the Knowiege of an I.a-

queft upon irrelevant Crimes ; and therefore Crimes
fhould be particularly fubfumed, as Sir George

Mackenzie obferves in his Criminals Tit. Libels.

Page 465.
To the id. it's Duplyed, That whether the Pan-

nels Travelling for fome Space from their own
Houfes, either for Diverfion or Bufinefs, in the moft
peaceable Manner imaginable, had happen'd in the

Time in the threatned Invafion or not, could never

alter the Nature of that Deed, fince it cannot fo

much as be pretended, that they werc'verfantes in

illicito ; the Travelling in fuch a peaceful Manner
fingly with Domeftick Servants, being unqueftiona-

bly allowed by Law. And this, Defence of the Pan-

nels Travelling in their ufual Manner, and with

their ordinary Equipage, was fo evident of it felf,

that the Purfuers acknowledged there could nothing

culpable be inferred from it at other Seafons-, but

that the Crime now infifted on, was founded, in

that their Meeting and Travelling was the Time of

the threatned Invafion, when a Fleet of Enemies
Ships was upon the Coaft. And yet the Libel does

not bear, that the Pannels knew of any fuch Defign,

or that the French were actually upon the Coaft %

and without this Knowledge,the Circumftance which

the Purfuers infift chiefly to make the Crime, was,,

as to the Pannels, no Circumftance at all. So that

the Libel fhortly refolves in the Pannels Travelling

M m m m with
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with their ordinary Equipage, after their ufual way,

in a peaceable Manner; which neither in common
Senfe, nor in the Confirmation and Interpretation of

our Law, and Opinion of our Lawyers above- men-
tion'd, can be pled a Rifing in Arms againft Her
Majefty or Government, or give the Occafion of

the lead Sufpicion of any Intention that way. Nei-

ther can Sufpicions, albeit there had been more evi-

dent Grounds for them, be fufficient to infer a

Crime ; the Law faying exprefly, That ex fufpitioni-

bus nemo eft damnandus, Leg. 5. ff. de Pcen. And
whereas it is pretended, that the Pannels have given

no reafonable Account of their Progrefs and March
at that Time ; and therefore leaves place for the

Purfuers Conjectures ; the fame is no ways of any

weight to fortify the Purfuers Libel ; it being fuffi-

cient for the Pannels to alledge, That the meeting

of a few Gentlemen, and Travelling with Swords

and Piftols, as they were hitherto ufed, does not in-

fer a Rifing in Arms. And to pretend that the Pan-

nels fhould give fpecial Accounts oftheir ProgreiTes,

is plainly to found a Criminal Charge or Uibelfuper

inquirendis, and fo exprefly difcharged by Law :

And doubtlefs it is fufficient for the Pannels to fay,

that their Meeting or Travelling together with fuch

fmall Retinue, and in fuch peaceable and unprovided

Manner, could not give the leaft Jealoufy to any

Perfon whatfomever •, and if this Defence were not

fuftained, the natural Liberty of the Lieges would

be very much circumfcribed; and no Man could be

fure, but the Action of his Life which he intended

fhould be moft innocent, fhould be the moft fatal,

as concluding him under Treafon, and the worft

of Crimes. And the Praftique in Caldwel's Cafe

is greatly differenced from this, in that there was a

confiderable Body of Men with all forts of Arms
actually in Rebellion againft the Government at the

Time; and that Caldzvel, with his Aflbciates, like-

wife of a Confiderable Number, had intercepted

common Pofts, and particularly fome Letters to the

Earl of Eglingtoun, a Privy-Counfellor, which was

an Ouvert-A6t, and fufficiently declared their bad

Defign ; befides thefe Sentences were reduced, and

the Perfons reftored per modum Jufticics.

To the 3d. it is Duplyed, That albeit it be gene-

rally received by Lawyers, that Attempt or Conatus

in Treafon is punifhable as Treafon ;yet that is ne-

ver to be underftood of a naked Defign or aclus

animi ; the Law faying exprefly, that Cogitationis

pcenam nemo patitur Leg. ift.ff. de Pcen. and nemi-

nem qui male facere voluit pletli equwn eft nifi quod

faElum voluit etiam fecerit. But that Voluntas or

Conatus mention'd in Law, muft break out into an

external Aft; if not confummating the intended

Crime, at leaft in choating the fame, fo as to be-

come a Deed obvious to the external Senfes, before

it can be fubjected to the Cenfure of human Laws.

And albeit Dolus or Propofttum be requifite in all

Crimes ; yet not as it is latent in the Mind, but as

it is exprefs'd and declar'd by an external Act. And fo

Mattheus de Crim. in Proleg. fays, Dolo contrahi crimen

diximus, per dolum autem factum dolofum intellighnus.

As it is clear by the exprefs Statutes libelled upon,

particularly the faid Ail id.feff. 2. Pari, ift Cb. II.

That Treafonable Intentions fhould be exprefTed and

declared by Writing, Printing, or advifed Speaking,

before the fame can be faid to have inferred the

Pains mention'd in the Act ; yea, even where there

was Writing alledged upon ; yet in Mr. Robert

Caddel's Cafe, that was not found fufficient to infer

the Crimes in the Statute, unlefs it fhould have been

qualified, that the Writing was publifhed, and out

of the Writers's Hand, whereby the Attempt would
become manifeft ; and in the Cafe of an Ouvert- Act,
which was the Point upon which Balmerino's Trial
proceeded; and without which, no Crime could
have been found againft him. And in the prefent
Cafe, as the Pannels had truly no manner of ill

Defign, fo no external Act whatfomever is, or can
be condefcended on, either of Word or Deed, that
infers any Defign of the Pannels to oppofe Autho-
rity, or to act any thing contrair to Law, or their

Duty to the Sovereign ; for as they ufed their

natural and innocent Liberty of Travelling in a
peaceable Manner with their near Relations and
Neighbours, for their Diverfion or Bufinefs, fo when
they were called by Authority, they did not abfent
or withdraw themfelves, but readily appeared and
gave Obedience, upon the firft Citation.

To the 4.1b. it is Duplyed, That the Libelling

of Art and Parr, is not fufficient to exclude the Ob-
jection upon the Generality of the Libel, becaufe
Art and Part relates to the particular criminal Fads,
and Qualifications thereof libelled, and includes an
Alternative, that the Perfon complain'd upon, was
either A6for, or Art and Part of the criminal Fads
and Deeds particularly libelled. Which general and
indefinite Qualification of Acceflion, Law and Cuf-
tom had not allowed, without a more fpecial Con-
defcendence of the Parties Acceffion to the Deeds
libelled, which could only be certainly and diftinclly

known by the Probation : But ftill that does not
take off the Neceffity of fpecial Condefcendences of
the Qualifications that make up the principal Crime
libelled, without which Pannels could not have the

Benefit of Exculpations; nor could the Relevancy
be determined by the Judge?, but remitted with the

Probation to the Affize, which always has been
cautioufly fhunned as of dangerous Confequence.
And in the prefent Cafe, the fuftaining of the Libel

in the Generality thereofabove-mention'd, would be
a moft dangerous Preparative ; it being evident, that

if a few Gentlemen, Meeting and Travelling toge-

ther with their ordinair Retinue and Equipage,
which is generally with Swords and Piftols, could

be thought to fall under the Act of Parliament, of
Rifing in Arms without the Sovereign's Confent, no
Gentleman in the Kingdom could be free from
Grounds of a Criminal Procefs, if the bearing fuch

Weapons fhould beconftrued a Rifing in Arms ; and
few or many, making no Difference, as the Purfuer

contends, it would neceffarily follow, that two or

three Perfons meeting or Travelling with Swords
or Piftols, might be liable to a Procefs of Treafon,

as rifing in Arms without Authority ; which were
moft abfurd, and of dangerous Confequence to the

Lieges. And as no Company can ever be found

to have met and travelled in a more peaceable and

inoffenfive manner than the Pannels have done,

doing no Injury by Word or Deed, to any Per-

fon whatfomever, and travelling in fuch a fimple

Manner, as did exclude all imaginable Jealoufy

of their having any Warlike Defigns, or creating

the leaft Difturbance to themfelves or others, and
giving a ready Obedience when called by Autho-
rity on a fimple Citation : So they ought to be

Affoilzied from the faid groundlefs and irrelevant

Libel.

The Pannels fhall not take up the Lords Time
in informing more particularly upon the other

Circumftances of the Libel, fuch as drinking of

Healths, Cor refpondence, and enticing of the Coun-
try ; by reafon that my Lord Advocate did not in-

fift upon thefe in the Debate, but only pretended

to
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to have libelled them as Aggravations, which is of
no Moment in a Procefs of Treafon, and can be of
no manner of Effect in this Cafe, where the Crime
libelled is fo manifeftly elided. Sic fttbfcribitur,

Alexr. Macleoil

635

Informationfor her Majefty s Advocate

againft the Lands of Keir, Touch,

and others, now Trifoners in the

Tolbooth of Edinburgh.

HER Majefty's Advocate, holding the Indict-

ment as repeated, and here premifed, be-

fore he offer to anfwer and remove the Exceptions

and Objections made againft it for the Defenders

;

takes leave to remember what cannot well be forget,

That the Occafion of the prefent Trial was an actual

Invafion of an Enemy-Fleet with French, Irijh and

Popijh Forces aboard, in March laft, threatningan

imminent Invafion upon our Coaft, to deftroy her

Majefty, and ail her good Subjects, and ruin our

Religion, Laws and Liberties.

Which Invafion was the more formidable, that it

was intended and carried on by Papifts and French,

and by Irijh Papifts, the Dregs of both, which are

certainly the worft Characters that can be appre-

hended in an Enemy.
While we flood thus threatned by fuch Enemies

that had rifen up againft us, and were ready to

fwallow us up quick, fo that the Waters had over-

whelmed us, and the Stream had gone over our

Soul, ifGOD had not appeared for us-, and Her
Majefty, by his Bleffing upon her careful and moft

vio'llant Conduct, interpofed for our Delivery, and

when the Enemy was upon our Coaft, and ready

to enter our Firth, and when all good Men were

in the greateft Sufpence of the faddeft Apprehen-

fions of what might enfue, by turning our Country

at leaft to a Field of Blood, and Scene of all Con-

fufions and Mifchiefs: Yet there were found amongft

us, even among Scots Proteftants, a Knot of Men
who mayjuftlyfeem tohavewiihed and longed for

that which all Men befides feared.

It is now indeed made an Argument to excul-

pate, that they were fo few ; and yet it may far

more reafonably to be wondered, that there was

fo much as one Man to be found of fuch a defpe-

rate Refolution and Practice.

The Five Gentlemen now in the Pannel, being

of the Knot mentioned, fo foon as this Invafion was

noifed abroad, and when it was brought juft upon

our Coaft, then they think fit to leave their Houfes,

and going with their Horfes and Servants, and all

well armed with Swords and Piftols, and other in-

vafive Weapons, they rife and continue in Arms,

without any lawful Authority interpofed : And thus

appearing in Arms, and marching from Place to

Place in feveral Shires, and for feveral Days and

Nights, as it were in Correfpondence with the

forefaid Invaders, did what in them lay (if not to

rife to their Affiftance, at leaft) to difturb Pier Ma-

jefty's good Subjects, from the Oppofition and De-

fence that was at that Time fo neceffary.

It's true, when their Hopes were difappointed,

then they fhrunk home, and fuch of them as had

more to lofe than they knew how to fave other-

ways, compeared and rendred when called ; whsn

others of them that had no more Guilt, but lei's

lofe, thought fit to retire and abfeond : Whereupon
Her Majefty molt juftjy ordered, that the Perfons
now in the Pannel lhould be brought to this pre-
fent Trial.

The Indictment exhibit againft them, founds,
upon moft plain and pofitive Laws and Acts of
Parliament, That none rebel openly againft the Kim*s
Perfon or Government ; That none levy War and take
up Arms againft the King and His Government; And
that fur any of the SubjeSls, more or fewer, to rife
and continue in Arms upon any Pretext, or to at-
tempt the fame -without His Majefty's fpecial Au-
thority firft interponed, it jhall be High-Treafon ;

and that if any levy War, or take up Arms againft
the King, or entice Strangers or others to invade,
and exprefs and declare fuch treafonable Intentions]
he jhall be adjudged a Traytor, and punijhed as in
the Cafe of High-Treafon. And then the Indictment
lubfumes in the very Terms of the Law, That
at fuch a Time, and in fudj a Manner, and with
the other Circumftances mentioned, the Defenders did
atlually rife and convene, and continue in Arms with-
out Her Majefty*s [pedal Authority firft interponed;
which in Law is juflly conjlrued to be the Levying of
War, and taking up Arms againft Her Majefty, and
did plainly appear to be in a real Correfpondence with,
andfor the Encouragement of the French Invaders ;

whom thereby, and olherways they did entice, to the
invading of Her Majefty's Dominions, and the de-
jlroying cf Her and all Her good Subjecls: Of which
Crime the Defenders being Aclors, Art or Part, ought
to be pnnijhed with the Pains of Law.
To this Indictment the Defenders made Anfwer,

denying the Crime libelled with all its Qualifica-
tions ; that the Indictment is not relevant, in re-

flect it doth not condefcend upon any Ouvert-Act
or Deed that can be ftretched to infer the Crime,
or any treafonable Intention •, and that all the Acts
of Parliament libelled upon, require fuch open
Facts and Deeds ; and the Act of Parliament,
Car. II. Pari. 1. Sefi 2. requires exprefly, That by

Writing, Printing, Preaching, or other malicious and
advifed fpeahng, fuch treafonable Intentions jhould be

exprejfed or declared; nothing of which can be found
in this Cafe.

To which it is replied, 1. That it is granted,
That neither inward Thoughts nor Intentions, un-
lefs fome way expreffed or declared, can be made
criminal, and far lefs treafonable ; but on the other
Hand, when the Law and Acts of Parliament does
fet down a fpecifick palpable Deed, fuch as riling

and continuing in Arms, which is vifibly an open
Ouvert-Act, and requires no more for the decla-

ring of the Rebels Intention, fave his fo rifing

and continuing in Arms, without having Her Ma-
jefty's Authority interponed -, what more can be
required, either as to the Ouvert Act, fince the Fact

iffelf is truly and openly fuch ; or as to the Cer-

tainty of the Parties Intention when the Law
hath afcertained it, viz. By the want of Autho-
rity ; which is plainly the prefent Cafe? But 2.

It is to be adverted, That our old Laws libelled

upon, do indeed bear open and notour Rebellion

:

As likeways, The levying of War againft the King

and His Perfon and Government : But thefe Laws
having been found very liable to the very Excep-
tions that the Defenders now make againft the

Indictment, when in the Year 1661 this came to

be confidered, and the Parliament judged fit to

afcertain and define the Crime of Treafon, fo as

every Man might moft plainly underftand it, and
M m m m 2 that
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that there could be no Place for any of the for-

mer Evafions : The Act of Parliament condefcends

upon rifing and continuing in Arms, as the very

open and Ouvert Aft requifite to the Crime ; and

withal fixes the treafonable Intention, upon this one

Qualification, That the rifing and continuing in

Arms, is without His Majefty's Authority interpo-

ned, a Negative that proves it felf, and requires

no other Evidence. 3. As to what the Aft of Par-

liament, Car. II. Par. 1. Sef. 2. Cap. 2. requires,

That fuch treafonable IntentionsJhould be exprejfed and

declared; thele Words are plainly fubjoined to a

long Enumeration of feveral Points and Kinds of

Treafon, and are certainly only to be applied to

the Cafes wherein the Intention may be doubtful,

but can never in any good Senfe or Reafon be ap-

plied to fuch Deeds as the Law itfelf declares to be

open and to import the Intention, fuch as rifing

and continuing in Arms, levying of War, or tak-

ing up Arms, where both the Deed and the Inten-

tion are manifeft, and by Law declared and con-

demned. And in effeft to alledge, where there is

an open rifing in Arms, or a levying of War, or

the Maintaining a Fort or Garrifon, That yet the

Intention fhould be defiderate, where the Law re-

quires no more to prove, but that it is done with-

out Authority, is vifibly abfurd.

Secondly, Where it is objefted, that albeit rifing

and continuing in Arms without Her Majefty's

Authority be undoubtedly Treafon, yet it muff, ftill

be qualified by fome Circumftances of Faft, Word
or Writ, to infer the Intention •, and to libel rifing

in Arms is but general, and it ought to be cleared

by fome particular Faft and Deed libelled, to make
the rifing criminal. Thus the common Law fays,

£h/i injujfu principis helium gejferit, deleftnmve ha-

buerit exercitum Comparaverit, &c. And our Aft
of Parliament, Q^Mary, explains the Matter, viz.

That no Man raife Bands of Men of Weir on Horfe

or Foot, with Piftols and other bellied Arms, for

daily or Monthly Wages, 'without facial Licence, &c.

To all which it isanfwered, that it is granted by
the Defenders, that rifing and continuing in Arms,
if duly qualified to be againft Fler Majefty, is un-

doubtedly Treafon : But then it is not as evident,

that all the Qualification that the Aft of Parlia-

ment requires, is, that the fame be done without

Her Majefty's Authority? So that where the Qua-
lification is fo plainly Defined, to require any far-

ther, is to impofe on the Law. It's true, that the Aft
Queen Mary, fpeaks of raifing of Bands of Men
of Weir, and keeping them under Pay ; and the

Common Law may alfo have fomething of that

Nature. But if the Aft of Parliament 1661, thought

fit fo far to fecure the Prerogative as to cut fhort

and forbid all rifing in Arms without Her Majefty's

Authority, under the Pain of Treafon, is not this

plain Law, which the Defenders could neither mif-

ken, nor ought to have tranfgreffed t

The Cafe of Afmt is much infilled on, That
it was not found to be a treafonable Rifing, unlefs

there had been more than an hundred Men con-

vened, and muftered under Colours and Pay. But

1. A Praftick cannot change the Law. 2.The Rea-

fon of that Praftick is manifeft, viz. That Affints

Convocation was covered with another Colour and

Pretext, and was certainly not againft the Govern-

ment •, and therefore the faid 'Qualifications were

required, which doth no ways hold in this Cafe.

For to deal plainly, and to cut offall theDefenders

groundlefs Pretexts, that they were only innocently

convened, that they had no Arms, but fuch as are

ordinary and allowed to Gentlemen in their Tra-
velling ; that they were only a fmall Number of
Friends and Neighbours for their Diverfion and Re-
creation: That they had no Correfpondence with
the Invaders, tho' their meeting and travelling to-
gether happened about that Time : And laflly, that
if they fhould be overtaken on the Faft and Deed
libelled againft them, none could be in Safety to
travel with Arms, even in the fmalleft Company.
To all this it is anfwered, 1. For all that the De-

fenders have alledged or can alledge for Excufe,
yet their meeting and marching in Arms, at the
Time and Manner that they did, is generally un-
der this Prejugee by all that ever heard it, that it

was at leaft the height of Folly, and had the worft
of Appearances.

But 2. If the Defenders would have the Deed
to be confidered with all its Circumftances, it is

not declined. Now as to the Deed it felf, it is

open and palpable, viz. rifing and continuing in

Arms. 2. It has all the Qualification that Law re-

quires to make it criminal, viz. That it was with-

out Her Majefty's Authority being interponed. But
3. Admit of all the Circumftances that the Defen-
ders can alledge for alleviating, are they not only
bare Suppofition and Queftion? What if they meet
by Rencounter? What if they met for Diverfion ?

Are not fuch Meetings ordinary ? And what was
acted by them againft the Government? All which
do not import fo much as one pofitive colourable

Excufe. Whereas to confider the Deed certainly

condemned in Law on the other fide, with its un-
deniable Circumftances, viz.That the Defenders left

their own Houfes, having no juft Occafion to invite

them abroad : That they met in fuch a Company as

perhaps all of them never met before ; that they
met well mounted, and with Swords and Piftols of
all forts, better appointed than moft Men that go
to War ; that they were thus well mounted and
armed, beyond what the Law and Aft of Parliament

1693, allows to Men of their Fafhion, there being

none of them qualified to the Government ; that

all this happened when the Invafion was generally

known, and juft upon our Coaft : That they march-
ed backward and forward for feveral Days and
Nights, as it were hovering in expectation of what

they look'd after : That they did not at all diffolve

and go home, until their Hope of the Invafion was

loft ; and that fince feveral of them have abfeonded.

Can any Man lay and refleft upon thefe Things
together, but he muft fay, That befides their being

clearly Guilty in theTe/ms of Law as having rifen

and continued in Arms without her Majefty's Au-
thority, which in the Conftruftion of Law, is to

levy War againft Her Majefty, their Intention was

as treafonable as the Law prefumes : fo that upon
the whole, this Judgment may be both righteoufly

and fafely pafs'd in this Matter, viz. That their

rifing and continuing in Arms at the Time and in

the Manner, and with the other Circumftances li-

belled, without Her Majefty's Authority firft inter-

poned, was Treafon, unlefs they could exculpate, by

at leaft fome colourable or probable Pretext, which

they never can prove, or have fo much as alledged.

Nor could a Judgment of this Nature fo clearly

founded, be of the leaft ill Confequence Or Incon-

venience, fince every ordinary Meeting bears its

ov/n Excufe ; nor can indeed a lawful Meeting of

this Sort be found without Excufe. And further,

it would fecure the Government according to the

true Intention of the Law, againft all fufpicious

and evil Defigns and Attempts in Time coming.

The
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The Defenders object, That the Indictment doth

not libel relevantly, as to the Point of Correfpon-

dence with the Invaders ; which fhould be quali-

fied by a Condefcendance on the particular Acts of

Correfpondence; and, as the Common Law ex-

prefies it, That Hojlibus nunciv.m literajve miferunt,

ftgnumve dederunt
t
[eceruntque dob malo quo hoftes

confilio juventur.

To which it is anfwered •, If Correfpondence

with Invaders had been the principal Crime libel-

led, the Defenders might have contended for fuch

a Condefcendance quo modo they correfponded: But

when the Correfpondence is only libelled, vizt an

open and real Correfpondence, by their rifing at

the fame Time in Arms without Authority, that a

Foreign Enemy was actually invading: This real

Correfpondence, or this Correfpondence in re ipfa,

is more than fufficient to make out the Prefumption

of Law ; viz. That their Rifing and Continuing in

Arms without Authority, was plainly againft: Au-

thority. If at the Time of the Invafion, fome

Hundreds of difaffected Perfcns had got together in

Arms ; would it have been doubted, but that their

getting together at that Time in Arms, without

Her Majefty's Authority, was really to correfpond

with the Invaders, and to countenance and encou-

rage them in their Invafion. If then all the Diffe-

rence be, that the Defenders did convene inafmall-

er Number; it only remains to be confidered,

That the Aft of Parliament doth exprefly declare

afo-ainft any Number, their Rifing and Continuing

in Arms without Authority •, and that the fame is

Treafonable •, which fully reaches the Number li-

belled.

As to what is added, of their being fo fmall a

Number, and only armed in the ordinary Manner

accuftomed by Gentlemen Travellers; it is already

anfwered, and withal it is certain, that the greateft

Mifchiefs may have their Rife from fmall Begin-

nings. And as for the Defenders, they were very

early in their Appearance, and vifibly did what in

them lay, both to encourage the Invaders, and to

raife an Infurrection in the Country : And it was

only the Goodnefs of God, and her Majefty's

vigilant Conduct, that cut oft" both their further

Hopes, and the increafing of their Numbers ; which

might have been infallibly expected, if the Invafion

had fucceeded.

The Defenders take notice of that Part of the

Indictment, which alledges, That they did openly

drink the good Health of their Matter, who could

be none elfe but the Pretender-, which they alledge

is no ways relevant to infer the Conclufion of the

Libel.

To which it is anfwered, That the forefaid

Drinking having been only mentioned in the Libel,

for a further Illuftration of the Defenders Intenti-

ons, it is granted, that per fe it is not relevant to

infer a Crime. But, 2. Being joined with the other

Circumftances above mentioned, even in its doubt-

ful Senfe, it cannot be denied to import a further

Difcovery of thefe Gentlemens Intentions, in ap-

pearing and continuing in Arms without Authori-

ty ; which (in Effect) is the principal Crime, fuf-

ficiently declared by the Act of Parliament itfelf,

tho' it were not adminiculate by this and the other

Circumftances above-mentioned.

The Defenders go on to refume and anfwer the

Charge brought againft them ; but the whole of

the Matter being above abundantly cleared, it may
fuffice to notice, that they {till infift, That the Ri-

fins in Arms libe'ied without Authority,, is but ge-

neral, and lb could not infer the Crime of Treafon,
unlefs more particularly qualified: Whereas it is

certain, that the Rifing in Arms is a fpecifick Act;
and of the which, if libelled circumftantiately as

to Time and Place, as it here is, makes a molt
particular Libel : and for qualifying the Intention
of the Act, and of the Rifers, all that the Law re-

quires, is, That the rifing and continuing in Arms*
be without her Majefty's Authority firft interpo-

ned ; which, in the Construction of Law, is to levy
War againft her Majefty.

The Defenders alledge, That to libel rifing in

Arms in general, is no better than to libel Murder
in general: But if Murder be libelled circumftan-

tiately, as to the Perfon murdered, and the Time
and Place; the Libel is no doubt particular and re-

levant, without any further Qualification. What
then fhould hinder, why rifing and continuing in

Arms circumftantiately libejled as to Time and
Place, and plainly qualified as the Law requires,

(viz. without her Majefty's Authority) Ihould

not alfo be a particular and relevant Libel of
Treafon ?

But the Defenders fay, That by fuch a Libel

they are deprived of the Benefit of Exculpation.

But this is wholly groundlefs ; it having been often

faid, That if the Defenders can but qualify any
probable Pretext for their rifing and continuing in

Arms without Authority, to take of the Pre-

fumption of the Law, it fhould be admitted. But
when they can qualify no Pretext, nor can aflign

the leaft probable Caufe for their rifing and ccnti-.

nuing in Arms $ they did, except it was to coun-

tenance Invaders, or to raife Insurrections within

the Country ; how is it poffible, that this their

rifing in Arms without Authority, as is libelled,

fhould not be Treafon ? Nor is there any thing

here left to the Judgment of the Affize, fave moft
plain and palpable Matter of Fact ; viz. That the

Defenders rofe, and continued in Arms ; which be-

ing qualified as the Law requires, viz. That it was

without her Majefty's Authority, it inevitably pre-
,

fumes the treafonable Intention ; which being fur-1

ther joined with the Circumftances mentioned in

the Indictment, cannot but evince to all Men, That
the rifing and continuing in Arms without Autho-

rity, and in the Circumftances above-mentioned,

was an Ouvert-Act of Rebellion ; fpecially when
nothing is, or can be adduced, to give it a more
probable Interpretation.

The Defenders infift much, That they were not

verfantes in Jllicito •, That they only went out for

Diverfion, or Bufinefs, with their ordinary Arm3
and Servants : But what can be more Illicitum, than

to rife and continue in Arms without Authority ;

the very Deed forbid by the Law as Treafonable?

And what need of any further Qualifications of

their Intention, fince the Law makes •without Au-

thority to be fufficient? And the Indictment doth

alfo fuperadd moft pregnant Circumftances, ro ve-

rify their ill Intention? which are not fo much as

offered to be cavilled, except by, What if this? or,

What if that? which plainly fignify nothing.

The Defenders feem to infinuate, That they did

not fo much as know there was an invading Fleet

upon our Coaft : But it is fo notour, that at that

Time the Invafion was univerfally known, and like-

wife fignified by a Proclamation That this Alledge-

ance is manifestly difingenuous.

But the Defenders further alledge (Efto) That

rifing and continuing in Arms, as they did, was

fufpicious 5 yet Sufpicions cannot found a Libel of

Trea-
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Treafon. But the Defenders advert not, That it is

not Matter of Sufpicion that is objected, far lefs

their travelling with their ordinary Horfes, Arms
and Equipage, as formerly they were wont; but

plainly that at fuch a Time, when the Country
was openly invaded by a foreign and mo ft formi-

dable Enemy, they, being never qualified to the

Government fhould have run together in Arms,
without her Majefty's Authority ; which is all that

the Law requires to make them guilty, and which

in EfFe£l', with the other Circumftances libelled, de-

clares their treafonable Intentions to a Demonftra-

tion.

The Defenders fay, That their Cafe differs from

Caldwalh : But albeit they may vary in fome Cir-

cumftances, yet it's certain, that as to the main,.

Caldwal and his Complices were found guilty of

Treafon, only for their raifing of about Thirty or

Forty, and continuing in Arms without Authority,

when there was another Party in the Country

engaged in an open Infurre&ion. So that the De-
fenders have in like manner rifen and continued

in Arms without Authority, when there was a far

more dreadful Enemy imminent upon our Coaft,

cannot but fall under the fame Conftrudion. And
that Caldwatt's Procefs and Doom was afterwards re-

duced, fignifies nothing ; fince it was reduced for

Reafons wholly different and alien from the Cafe in

Hand, and which are fo well known, as they need

not be repeated.

The Defenders do alfo endeavour to take off what

was alledged from the Aft of Parliament, That even

rhe Attempt and Conatus in this Cafe is condemn-
ed, by telling us, that this Conatus doth alfo re-

quire an Ouvert-Ac~t. But Efto, it be fo ; what more
Ouvert-Acf. can be required, than open Rifing in

Arms ? And whac Doubt can there be of the In-

tention and Defign, when both the A£t of Parlia-

ment, and the other Circumftances of the Deed, do
fo fully clear it? And therefore it is in vain to no-

tice either Caldwal's Cafe, wherein there was indeed

no Sentence ; or yet Balmerino's Cafe, where the

Ouvert-Acl was thought to be doubtful ; when the

rifing and continuing in Arms is, in this Cafe, an

Act both Ouvert in itfelf, and exprefly defined to-

be fuch by the Act of Parliament.

The Defenders are at fome Pains to make it be-

lieved, That the Libelling of Art and Part cannot

fuftain this Indictment. But, i. The Advocate ad-

heres to his Indictment, as libelled and qualified

with Art and Part. 2. Though Art and Part be

libelled, and the Act of Parliament makes it a

Supplement for Relevancy in all Cafes ; yet her

Majefty's Advocate finds no Neceffity to enter

further into that Debate, than to adhere as above •,

feeing that his Indictment is founded on clear Law,
and that he as clearly fubfumes in the Terms of

Law 5 viz. The rifing and continuing in Arms with-

out her Majefty's Authority interpofed •, the Levy-^

ing of War, and taking up Arms againft her Ma-
jefty, and open Correfponding with her Majefty's

Enemies, and our Invaders ; and that not only by
the abovementioned real Correfpondence, but even

by enticing them other ways to invade, as fhall be

proven, if needful* All which are too manifeftly

Acts and Deeds of Rebellion, to need the con-

ftructive Support of Art and Part, further than

that Actor Art and Part, are perpetually connected

together.

And therefore, upon the whole, fince, as hath

been faid, the Country was (at the Time libelled)

in the moft imminent Hazard of a moll deftructive

nrh

Invafion ; and that at that very Time, the Defen^
dsrs,tothe great Surprize and Aftonifhment of all

her Majefty's good Subjects, did flee out in Arms,
and convene and march, and troop together in
Arms, without her Majefty's Authority, which in

Law is fufficient ; and that with the other aggra-
vating and moft concludent Circumftances .alcove

libelled, which were not offered to be taken off
with any rational or probable Pretext : It appears
to be without Queftion, That the Defenders fall

under all the Conclufions of the Libel, and oughjS
to be made liable in the Pains thereof.

Iu Re/peel whereof, &c.

Sic fubferibitur,

J A. STEUART.-

CURIA JUSTICIARIAS.D.W.
Regince, tenta in novo SeJJionis Domo

Burgi de Edinburgh, Vigefimo fecundo Die
Men/is Novembris, Millejimo, Septingente-

fimo, Oclavo ; per Nobilem & Potentem Co-
mitem, Georgium ComHem de Cromertie,
65V. Jufticiarium Generalem, Cs? Honorabiles

Viros Adamum Cockburn de Oimiftoun,
Jujliciarmvi Clericum ; Dominos Joannem
Lauder de Fountainhalh Gulielmum An-
ftruther de eodem, & Gilbertum Eliot de

Minto-, Magiftrum Roberturn Steuart de

Tillicoutrie,^ Magiftrum jacobum Erfkine
de Grange ; Commijfionarios Jujliciarii Du7,
S.D.N.

-

Curia Legitime Ajjirmata.

Intran.

James Stirling, of Keir.

Archibald Seaton of "Touch.

Archibald Stirling of Carden.

Charles Stirling of Kippendavie ; and
Patrick Edmonjlon, of Newtown.

Indicted and accufed at the Inftance of Sir James-
Steuart, her Majefty's Advocate, and as having
fpecial Warrant for that Effect, for the Crime of
Treafon and Lefe-Majefty in manner mentioned in,

the Indictment raifed againft them thereanenti

PURSUERS.
Sir James Steuart, her Majefty's Advocate.
Sir Walter Pringle, and
Sir Francis Grant.

Advocates.

Procurators in D E F E N C E.
Sir Patrick Home.

Sir David Forbes.

Sir James Steuart.

Mr. Alexander Macleod.

Mr. James Graham.
Mr. Walter Steuart.

Mr. John Elpbingslon.

Mr. Colin Mackenzie.

Mr. Charles Cockburn, and
Mr. David Lauder.

Advocates,

The
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The Lords, Juftice-General, Juftice-Clerk, and

Commiffioners of Judiciary, having confidered the

Indictment at her Majefty's Advocate's In fiance,

againfb James Sliding of Keir, Archibald Seaton of
Touch, Archibald Stirling of Carden, Charles Stirling

of Kippendavie, and Patrick Edmonfton of Newtown,
Pannels, with the foregoing Debate thereon ;

THEY FIND, The faid Pannels, their rifing

and continuing in Arms without her Majefty's Au-
thority, and actual Correfponding with an open
Enemy upon the Coaft, ready to invade this Part

of Great Britain called SCOTLAND, Relevant

to infer the Pains of Treafon libelled againft the

Pannels ; and repel the whole Defences proponed
for the Pannels, and remit the whole to the

Knowledge of an Afiize.

Sic fubferibitur,

639

CROMERTIE, I. P. D.

The faid Lords, for feveral Caufes and Confi-

derations, continued the Dyet of the faid Caufe

'till Three a Clock in the Afternoon ; and ordained

Aflizers and Witneffes to attend then, ilk Perfon

under the Pain of one hundred Merks, and the

Pannels to be carried back to Prifon.

Poft Meridiem.

CURIA JUSTICIARIAS.D.iV;
Regina, tenta in novo SeJJionis Do?no

Burgi de Edinburgh, Vigefimo fecundo Die

Men/is Novembris, Millejhno, Septingente-

fimo, Otlavo ; per Nobilem & Potentem Co-

mitem, Georgium Comitem de Cromertie,

&c. Jufticiarium Generalem, Cf? Honorabiles

Viros Adamum Cockburn de Ormiftoun,

'Jufticiarium Clericum ; Dominos Joannem
Lauder de Fountainhall, Gulielmum An-
ftruther de eodem, & Gilbertum Eliot de

Minto; & Magiftrum Jacobum Erfkine

de Grange ; Com?niJionarios Jufticiarii Dibl.

S. D. N. Regmce.

Curia Legitime Ajfirmata.

Intran.

James Stirling, of Keir.

Archibald Seaton of Touch.

Archibald Stirling of Carden.

Charles Stirling of Kippendavie ; and

Patrick Edmonfton, of Newtown.

Indicted and accufed at the Inftance of her Ma-
jefty's Advocate, and as having fpecial Warrant

for that Effect, for the Crime of Treafon and

Lefe-Majefty in manner mentioned in the Indict-

ment raifed againft them thereanent.

PURSUERS.
Sir James Steuart, her Majefty's Advocate.

Sir Walter Pringle, and

Sir Francis Grant.

Advocates.

Procurators in D E F E N C E.

Ut ante.

ASSIZE.
Sir Thomas Young of Rofebank.

John Hamilton, Portioner of Newbotfe.

William Tumbul of Currie.

James Ktnloch of Stonxflate.

James Beans of Woodhoufelie.

Henry Nijhet, younger, of Dean.
Sir James Fleeming of Rathcbyrcs.

Sir John Clark of Pennycook.

John Hunter, Merchant in Edinburgh.
David Cleland, Merchant there.

James Gordon, Merchant in Edinburgh.
Gilbert Campbel, Merchant there.

Williatn Duncan, Merchant there.

Alexander Brown, Merchant there.

Robert Walwood, Merchant there.

The Afiize lawfully fworn, and no Objection of
the Law made by the Pannels in the Contrary.
The Purfuer for Probation adduced the Witnef-

fes after Deponing, viz.

Mr. David Fenton, in Dunkeld, aged forty Years,
or thereby, married; folemnly fworn, purged of
partial Counfel, examined upon the Libel, depones,
That about the Time libelled, being about the

twentieth or twenty firft of March ; tho' he knows
not the Pannels Names, yet, by their Faces, he re-

members they were at his Houfe at Dunkeld, fome
of them two Days, and fome but one Day ; that

two of them, that came there on Sunday, went
away on Monday Morning ; viz. Carden and Kip-

pendavie ; and that the reft went away from his

Houfe on Tuefday. Depones, that all of them
were in Arms ; all of them having Swords, and
fome Piftols : But he cannot remember how many
Pair of Piftols he faw. That nine of them own-
ed themfelves to be Mafters ; and that there were
feven Servants ; and that he faw no other Wea-
pons but Swords and Piftols, as faid is. Depones,
That all the Mafters lodged in his Houfe •, but that

the Servants and Horfes lodged in common Stables.

Depones, That he did not hear any of them fpeak

of the Government, or the Invafton that was then

intended: And that he knows nothing of their

Purpofe or Defign of coming to his Houfe, or

why they were together. Depones, that when
they went away, fome of them went to the Eaft

Boat on the Water of Tay, in the way towards

Perth ; and others of them crofted at the Weft
Boat, in the way towards Strathbrand. And this

is all he knows, and is the Truth, as he fhall an-

fwer to GOD.
Sic fubferibitur,

Da. Fenton.

CROMERTIE.

John Mauleran, Change-keeper at the Bridge of

Turk, aged forty fix Years and upwards, married ;

folemnly fworn, purged of partial Couriel, examin-

ed upon the Indictment, and Interrogate, depones,

That about the fifteenth of March laft, he faw the

five Pannels at his Houfe, but that he was not at

Home when they came, and came Home the next

Day: And that he faw with them, William Gra-

ham, Alexander Steuart, Brother to Ardvorlich,

and a Brother of Touch's \ and remembers of none

others, but fome Servants, whofe Names he knows

not. That they went away from his Houfe the

next Morning ; and that all of them had Swords,

and fome of them had Piftols ; and faw them have

fome few Guns, but he knows not how many. De-

pones, that he was not fent on any Mefiage, nor

knows
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knows of none other there being fent on any Mef-

fage from his Houfe by the Pannels •, and that they

went from his Houfe ftraight Eaftward towards

Lenie : And that he did not hear them fpeak of any

Perfon that they expected to meet at his Houfe.

Caufa fcientlce patet. And this is all he knows ;

and is the Truth, as he fhall anfwer to GOD.
And being further Interrogate, if he heard the

Pannels fpeak of the Government, or of King

James, or the Prince of Wales, or of the French In-

vafion, or of their landing in any Place in the

North ; depones Negative. And this is alfo the

Truth, as he fhall anfwer to G O D.

Sic fubfcribitur,

John Maccleran.

CROMERTIE.

Daniel Morrifon, Servant to the Laird of Keir,

aged twenty three Years or thereby, unmarried, fo-

lemnly fworn, purged of partial Counfel, examined

and Interrogate, depones, That about the Time li-

belled, he faw the Pannels, with fome others to the

Number of ten or twelve Horfe at Dunkeld, and at

Appinadove, and at the Head of Lochearn ; and that

they had Swortls and Piftols, but no other Weapons

that he faw •, depones, That the firft Place he faw

the Pannels, was at a Place near the Bridge of 'Turk,

and went then to Appinadove, and from that to

Dunkeld ; depones, that he heard, That there was

one CampMl who commanded a Party at the Bridge

of Allan, and that Keir being informed thereof,

and that they defigned to apprehend him and his

Horfes, occasioned his going away with his Horfes

;

and that Touch was with him that Morning, and

went along with him to Dmkeld, and that they met

Carden and Kippendavie at the Bridge of Turk; and

that Newtown came there that Night, and from

thence went all to Lochearn ; depones, he heard

them fpeak nothing of the pretended Prince of

Wales, or of the Invafion then intended ; and that

Keir, Carden and Touch, came home together from

Dunkeld ; and that to the beft of the Deponent's

Memory, it was on the 23d of March that they

were at Dunkeld, and that he knows not what was

the Occafion of their parting •, and depones, That

it was on the feventeenth of that Month that they

went from Keir : and depones that Carden and

Newtown had neither Sword nor Pifbol that he faw,

and that none of the Servants had either Piftol or

Sword, except Keir's Man, -who had a Sword ; and

depones, That Touch's Brother, who was in Com-
pany had neither Sword nor Piftol that the Depo-

nent faw. Caufa fcientice patet. And this is the

Truth as he fhall anfwer to GOD. And depones

he cannot write. Sic fubfcribiiur,

Cromertie.

Peter Wilfon, Servant to the Laird of Keir, aged

thirty Years, or thereby, folutus, folemnly fworn,

purged of partial Counfel, examined upon the Li-

bel, and Interrogate, depones, That about the fe-

venteenth Day of March laft, Keir, accompanied

with Touch and his Brother, and others, to the

Number of five Horfe, came from Keir, and were

that Night at the Bridge of Turk, where Carden

and Kippendavie met them, and went all of them

next Day to Appinadove, where one Mr. Hay met

them ; depones, That the Occafion of Keir's going

from his Houfe, was the Apprehenfions he had of

being feized with his Horfes, by the Forces then

lying at Stirling, as he heard. Being Interrogate,

if he heard the Pannel fpeak any thing concernino"

the Government, the Prince of Wales, and the in-

tended Invafion, depones Negative ; but that they
heard that Admiral Bing had chafed the French
Fleet off the Coaft, before they went from Keir ;.

depones, That feveral of them had Swords and
Piftols, but cannot be pofitive whether Carden and
Touch's Brother had any or not ; or if any of the

other Servants had any, except the Deponent him-
felf ; and that they had no other Weapons that he
faw •, and depones, That it was at Lochearn, and not
at Appinadove, that Mr. Hay met them. Caufa
fcientw patet. And this is the Truth as he fhall

anfwer to G O D. Sic fubfcribitur,

Patrick Wilfaiu

Cromertie.

The Lords, Juftice-General, Juftice-Cierk, and
Commiffioners of Jufticiary,, ordain the Affize pre-

fently to inclofe, and to return their Verdict to

Morrow at twelve a-Clock, in the High Counci!-

houfe, and the haill fifteen Affizers to be prefent

each of them, under the Pain of two hundred Merks.

CURIA JUSTICIARIA, S. D.N.
Regina? Tenta in Prcetorio Burgi de

Edinburgh, Vigefimo tertio Die Menfs No-
vembris millefmo Septingenlefimo Cllavo per
Nobilem & potentem Comitem de Georgiura
Comitem de Cromertie, &V. Juftkiarum Ge-

nerate™,& Honorabiles Viros Adamum Cock-
burne, de Ormiftoun Juftkiarum tier

Dominos Joannem Lauder^ Fount.,-,

Guli-rlmum Anftruther de Eodem, CffGilber-

tum Eliot de \ linto, & Magiftrum Jacobum
Erfkine de Grange, Commijfonarios Jufti-

ciariiDitl. S. D. N. Regins.

Curia legitime ajfrmata,

The faid Day, the Perfons who paffed upon the

Affize of James Stirling of Keir, and others, re-

turned their Verdict in Prefence of the faid Lords,

whereof the Tenor follows.

Edinburgh, 22 d November, 1708.
The above Affize having inclofed, did choife Sir

James Fleeming of Rathobyres their Chancellor, and

Gilbert Campbell Merchant in Edinburgh, to be their

Clerk. And having confidered the Indictment pur-

fued at her Majefty's Advocate's Inftance, as having

fpecial Warrant from her Majefty for that Effect,

againft James Stirling of Keir, Archibald Seaton of

Touch, Archibald Stirling of Carden, Charles Stirling of

Kippendavie, and Patrick Edmonfton of'Newtown, for

theCrime of Treafon andLefe-Majefty, with the De-

bate thereupon, the Lords, juftice-General, Juftice-

Clerk, and Commiffioners of Jufticiary their Interlo-

quitor pronounced thereupon, and Depofitionsofthe

Witneffes adduced, They all in one Voice Find the L'r-

bel not proven. In Witnefs whereof (written by the

faid Gilbert Campbell) thefe Prefents are fubfcribed by

our faid Chancellor and Clerk, Day and Date afore-

faid. Sic fubfcribitur

,

James Fleeming. _

Glib. Campbell, Clerk-

After opening and reading of which Verdict of

Affize, the Lords, Juftice-General, Juftice-Clerk,

and Commiffioners of Jufticiary, Affblzird the

Pannels, and difmiffed them from the Bar: Where-

upon they took Instruments. Sic fubfcribitur,

Cromertie, I. P. D.

CLXXXIV.
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IXXXXIV. The Trial of Henry Sacheverell, D. IX
upon an Impeachment hefore the Houfe of Lords for
High Crimes and Mifdemeanors, Fehruary 27, 171',

o Ann. *

the Firft Day,

|| BOUT Eleven of the Clock the Lords

f\ came from their own Houfe into the

f \ Court erected in Weftminfter-Hall, for
1—•" the Trial of Henry Sacheverell, Doctor in

I ivinity, in the manner following.

The Lord Chancellor's Gentlemen-Attendants,

l|ro and two.

The Clerks of the Houfe of Lords, with the

m Clerks of the Crown in the Courts of Chancery

d King's-Bench.

The Mailers in Chancery, two and two.

Then the Judges.

The Peers Eldeft Sons, and Peers Minors, two
d two.

The Yeoman-Ufher of the Houfe.

The Gentleman-Ufher of the Black Rod.

Then the Peers, two and two, beginning with

I youngeft Barons.

The Serjeant at Arms, with his Mace.
Then one of the Heralds.

Then the Lord Chancellor alone.

The Lords being feated in the Place for that Pur*

j fe prepared in Weftminfter-Hall, and the Com-
)ns in a Commitee of the whole Houfe being in

t ) Seats prepared for them, and the Managers for

t : Houfe being at their Lordfhips Bar, the Serjeant

a Arms made Proclamations as follow.

Serjeant at Arms. O yes ! Our Sovereign Lady
I : Queen doth ftrictly charge and command all

n.nner of Perfons to keep Silence, upon Pain of
I prifonment.

Serjeant at Arms. O yes ! Henry Sacheverell,

I clor in Divinity, come forth, fave thee and thy

£ I or thou forfeiteft thy Recognizance.

Then Doctor Henry Sacheverell came to the Bar
I I kneeled ; his Counfel, viz. Sir Simon Harcourt,
I'; Dodd, Mr. Phipps, Mr. Dee, and Dr. Hench-
mn, Handing near him at the Bar •, and rifing again

b; Direction of the Lord Chancellor, the Serjeant

alarms again made Proclamation as follows.

Serjeant at Arms. O yes ! Whereas a Charge of
H^h Crimes and Mifdemeanors has been exhibited

buhe Houfe of Commons, in the Name of them-
iees and all the Commons of Great Britain, a-

gspft Henry Sacheverell, Doctor in Divinity ; all

Pdfons concerned are to take Notice that he now
fhds upon his Trial, and they may come forth,

rder to make good the faid Charge.

Lord Chancellor. Doctor Sacheve-

Lo Convper. rell, it is needlefs to give you any Di-

rections concerning your Behaviour

dujng the Time of your Trial, or the ordering

yof Defence, becaufe the Lords have not only al-

lo^d, but affigned you the Counfel you defired,

foi'e both of the Civil and Common Law, who
wi.| be able to direct and advife you, not only in

o l. V.
* See State Trials,

the Subftance, but Form of your Defence. The
Lords have alfo made an Order for fummoning all

fuch Witneffes as you have propounded to appear
for you. And that you might be the better able to

provide for your Defence, you have had your Li-

berty on the firft Application for it, and giving Secu-
rity for your Appearance ; you have alfo had all the

Time you thought fit to defire, in order to prepare

for your Defence : So that you ought ever to re*

member, that their Lordfhips have ufed towards you
all the Indulgence you could reafonably expect.

Then the Clerk, by Direction of the Lord Chan-
cellor, read the Articles of Impeachment, Doctor
Sacheverell'?, Anfwcr, and the Replication of the

Houfe of Commons, as follows.

ARTICLES exhibited by the Knights, Citizens,

and BurgefTes, in Parliament affembled, in the

Name of Them/elves and of all the Commons of
Great Britain, againfi Henry Sacheverell, Dotlor

in Divinity, in Maintenance of their Impeach-

ment againjl him for High Crimes and Mifde-
meanors.

WHereas his late Majefty King William the

Third, then Prince of Orange, did with an

armed Force undertake a glorious Enterprize for

delivering this Kingdom from Popery and Arbitrary

Power *, and divers Subjects of this Realm, well af*

fected to their Country, joined with and affifted his

late Majefty in the faid Enterprize : And it having

pleas'd Almighty God to crown the fame with Suc-

cefs, the late happy Revolution did take Effect, and
was eftablifhed. And whereas the faid glorious En-
terprize is approved by feveral Acts of Parliament,

and amongft others, by an Act made in the firft Year
of the Reign of King William and Queen Mary+

intitled, An Atl, declaring the Rights and Liberties

ofthe Subjecl, andfettling the Succeffion of the Crown ;

and alfo by one other Act made in the fame Year,

intitled, An Atlforpreventing vexatious Suits agaiv.fi

fuch as atled in Grder to the bringing in their Ma-
jefties, or for their Service ; and alfo by one other

Act made in the fame Year, intitled, An Atl for ap-

propriating certain Duties for paying the States Ge-

neral of the United Provinces, their Charges for

his Majefty's Expedition into ibis Kingdom,- and for

other Ufes : And the Atlings of the faid well-affetled

Subjecls in Aid and Purfuance of the faid Enterprize,

are alfo declared to have been Neceflary, and that

the fame ought to be juftified. And whereas the

happy and blelTed Confluences of the faid Revo-

lution are, the Enjoyment of the Light of God's

true Religion eftablifhed among us, and of the

Laws and Liberties of the Kingdom ; the Uniting

her Majefty's Proteftant Subjects in Intereft and

Affection, by a legal Indulgence or Toleration

granted to Diffenters ; the Prefervation of her Ma-
4 N jsfty's

Vol. 8, p. 5-40,
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jefty*s Sacred Perfon ; the many and continual Be- is unreafonable*. and the Allowance of it unwarrant-
nefits arifing from her Majefty's wife and glorious able : And afferts, That he is a Falfe Brother with
Adminiftration, and the Profpect of Happinefs for relation to God, Religion* or the Church, who defends
future Ages, by the Settlement of the Succeflion of Toleration and Liberty of Confcience : That Queen
the Crown in the Proteftant Line, and the Union Elizabeth was deluded by Archbifhop Grindall, whom
of the two Kingdoms. And whereas the Lords Spi- ' '

'

ritual and Temporal, and Commons in Parliament

afiembled, did, by their Addrefs of the Seventeenth

of December, in the Year of our Lord One thoufand

feven hundred and five, lay before her Majefty the

Following Vote or Refolution, viz. That the Church

of England, as by Law eftablifhed, which was ref-

illedfrom the extremeft Danger by King William the

Third ofglorious Memory, is now* by God's Bkffmg?
under the happy Reign of her Majefty, in a moft

fafe aridflourifhing Condition , and that whoevergoes
about to fuggeft or infinuate that the Church is in

'Danger under her Majefty's Adminiftration, is an
Enemy to the Queen, the Church, and the Kingdom :

And by their faid Addrefs did humbly befeech

her Majefty to take effectual Meafures for making
the faid Vote or Refolution publick, and alfo for

puniftiing the Authors and Spreaders of fuch fe-

ditious and fcandalous Reports ; and on the twen-
tieth Day of the fame December her Majefty was
pleafed to iftfue her Royal Proclamation accordingly. Firft was voted to be out of Danger at the fame Time

he fcurriloufly calls a Falfe Son of the Church, and
<z Perfidious Prelate, to the Toleration of the Gene?
vian Difcipline : And that it is the Duty of Juperiof
Paftorsto thunder out their Ecclefiaftical Anathema's
againft Perfons intitled to the Benefit of the faid To*
leration $ and infolently dares, or defies, any Power
on Earth to Reverfe fuch Sentences*

ARTICLE III,

lie, the faid Henry Sacheverell* in his faid Ser-^

mon preach'd at St. Paul's, doth falfely and fedi-

tioufly fuggeft and afTert, That the Church of Eng-
land is in a Condition ofgreat Peril and Advcrftty un-

der her Majefty''s Adminiftration ; and in order to

arraign and blacken the faid Vote or Refolution of
both Houfes of Parliament* approved by her Majejty

as aforefaid, he, in Opposition thereto, doth fuggeft

the Church to be in Danger '; and, as a Parallel, men-

tions a Vote, That the Perfon of King Charles the

Yet neverthelefs the laid Henry Sacheverell preached

a Sermon at the Afiizes held at Derby, Auguft the

Fifteenth, in the Year of our Lord One thoufand

feven hundred and nine, and afterwards publiftied

the fame in Print, with a Dedication thereof ; and
the faid Henry Sacheverell alfo preached a Sermon
at the Cathedral Church of St. Paul, before the

Lord Mayor, Aldermen, and Citizens of London,

on the fifth Day of November laft, being the Anni-
verfary Thankfgiving to Almighty God for the

Deliverance from the Gunpowder-Treafon? and for

beginning the late happy Revolution, by giving

his lace Majefty a fafe Arrival here, and for com-
pleating the fame, by making all Oppofition fall

before him, till he became our King and Governor ;

which faid Sermon he the faid Henry Sacheverell

likewife publiftied in Print, with a Dedication there-

of to Sir Samuel Gerrard, Baronet, Lord Mayor of

the City of London ; and with a wicked, malicious,

and feditious Intention to undermine and fubvert

her Majefty's Government and the Proteftant Suc-

ceflion as by Law eftablifhed •, to defame her Ma-
jefty's Adminiftration •, to afperfe the Memory of

his late Majefty -, to traduce and condemn the late

happy Revolution ; to contradict and arraign the

Refolutions of both Houfes of Parliament ; to cre-

ate Jealoufies and Divifions amongft her Majefty's

Subjects ; and to incite them to Sedition and Re-
bellion.

ARTICLE I.

He, the faid Henry Sacheverell, in his faid Ser-

mon preached at St. Paul's, doth fuggeft and main-

fain, That the neceffary Means ufed to bring about

the faid happy Revolution* were odious and unjufti-

fiable : That his late Majefty, in his Declaration,

difclaimed the leaft Imputation of Refiftance : And
that to impute Refiftance to the faid Revolution,- is to

c'aft black and odious Colours upon his late Majefty

and the faid Revolution.

ARTICLE II.

. He, the faid Henry Sacheverell, in his faid Ser-

mon preach'd at St. Paul*s, doth fuggeft and main-

tain, That the forefaid Toleration, granted by Law^

that his Murderers were confpiring his Death -, there-

by wickedly and malicioufty insinuating, That the

Members of both Houfes, who faffed the faid Vote,

were then confpiring the Ruin of the Church,

ARTICLE IV.

He, the faid Henry Sacheverell, in his faid Ser-

mons and Books, doth falfely and maiicioufly fug-

geft, That her Majefty's Adminiftration, both in Ec-

clefiaftical and Civil Affairs, tends to the DeftruStion

of the Conftitution : And that there are Men of

Characters and Stations in Church and State who are

Falfe Brethren, and do themfelves weaken, under-

mine, and betray, and do encourage, andput it in the

Power of others, who are profejfed Enemies, to over-

turn and deftroy the Conftitution and Eftablifhment

;

and chargeth her Majefty, and thofe in Authority un-

der Her, both in Church and State, with a general

Male-Adminiftration : And, as a publick Incendiary,

he perfuades her Majefty's Subjects to keep up a Di*

ftinclion of Fatlions and Parties ; inftils groundlefs

Jealoufies, foments deftruclive Divifions among them,

and excites and ftirs them up to Arms and Violence :

And that his faid malicious and feditious Suggeftions

may make the ftronger Imprejfion upon the Minis of

her Majefty's Subjecls, he the faid Henry Sacheverell

doth wickedly wreft and pervert divers Texts and

Paffages of Holy Scripture.

All which Crimes and Mifdemeanors the Com-
mons are ready to prove, not only by the general

Scope of the fame Sermons or Books, but likewife

by feveral Claufes, Sentences, and Expreffions in the

faid Sermons or Books contained ; and that he the

faid Henry Sacheverell, by preaching the Sermons,

and publishing the Books aforefaid, did abufe his

Holy Function, and hath moft grievoufly offended

againft the Peace of her Majefty, her Crown and

Dignity, the Rights and Liberties of the Subject,

the Laws and Statutes of this Kingdom, and the

Profperity and good Government of the fame. And

the faid Commons, by Proteftation, faving to them-

felves the Liberty of exhibiting at any time here-

after, any other Article or Impeachment againft

the faid Henry Sacheverell ; and alfo of replying to

his Anfwers, or any of them, and ofoffering Proofs

of
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)f all the Premifes, or of any of them, and of any
)ther Article or Impeachment that mall be exhibited

Dy them, as the Cafe, according toCourfeof Parlia-

nent, mall require, do pray that he the faid Henry
Sacheverell be put to anfwer to all and every the

Premifes ; and that fuch Proceeding, Examination,
rial, Judgment, and exemplary Punifhment, may
)e thereupon had and executed, as is agreeable to

Law and Juftice.

The ANSWER of Henry Sacheverell* DotJcr

in Divinity, to the A rt i c l e s exhibited by the

Knights, Citizens, and Burgeffes in Parliament

afembled, in the Name of themfelves and of all

the Commons of Great Britain, in Maintenance

of their Impeachment againft him for High Crimes

and Mifdemeancrs.

rH E faid Henry Sacheverell, faving to himfelf

all Advantages of Exception to the faid Am-
ies for theGenerality,Uhcertainty,and Infufficiency

lereof, and of not being prejudiced by any Words
r want ofForm in this his Anfwer, admits, That at

le Requeft ofGeorge Sacheverell, Efqs High Sheriff

the County of Derby, he preached a Sermon at

be Affizes held for that County, on the 15th Day
Av.guft, one thoufand feven hundred and nine ;

hd that at the Defire of the Right Honourable Sir

pnuel Garrard, Baronet, Lord Mayor of the City

I London, he alio preached a Sermon at the Ca-
jledral Church of St. Paul, before the faid Lord
llayor, and the Aldermen and Citizens of London,

II the fifth Day of November laft ; and that he

lufed the faid Sermons to be printed : But denies

lat he preached, or caufed the fame to be printed

I publifhed, with any fuch wicked, malicious, or

Jflitious Intent, as in the Preable of the faid Ar-
\ les is affirmed ; the faid Henry Sacheverell having

en induced to print the Sermon he preached at

l\rby, at the Requeft of the Gentlemen of the

C and Jury for that County, to whom he humbly
jnumed to dedicate the fame, as the moft pub-

3k; Acknowledgment he was capable of making,

I the peculiar Honour he had received by their

jjblick Approbation of that Sermon. And the

lia Lord Mayor having been pleafed to exprefs his

abd Liking of the faid Sermon preached at St.

Mil's, the faid Henry Sacheverell, at his Requeft,

oil fed the fame to be printed, with a Dedication

t|jreof to him. And for Anfwer to the faid Ar-
s, humbly faith,

Anfwer to Firji Article.

o the firfl Part of the firft Article, the faid

Ht\ry Sacheverell denies, That, in his faid Sermon

p<ched at St. Paul's, he doth fuggeft and maintain,

th the neceffary Means ufed to bring about the

h^y Revolution were odious and unjuftifiable. Nor
d( he in any Part of that Sermon affirm any

Tjig concerning the neceffary Means ufed to

bi r about the happy Revolution. The faid Henry

Sa\everell is fo far from reflecting on his late Ma-
jeii, or the happy Revolution, that he endeavours,

in I at Sermon, to clear the Revolution, and his

lateMajeity, from the black and odious Colours

wljh their greateft Enemies has endeavoured to

u(l;ipon both.

Ikd as to that Part of the faid Article, whereby
thaid Henry Sacheverell is charged with fuggefting

c-ntLaintaining, that his late Majefty, in his Decla-

>«/»!•, difclaimed the leaft Imputation of Refiftance ;

the faid Henry Sacheverell doth acknowledge him-
felf to have made fuch Suggcftion ; and declare?*

that he made it not in Difhonour, but in Vindica
tion of his faid Majefty. The Refiftance the faid

Henry Sacheverell reprefents the late King to have
difclaimed, being fuch a Refiftance as tended to the

Conqueft of this Realm* as plainly appears from
that Part of his late Majefty \s Declaration which is

referred to, and verbatim fet forth at the Bottom of

the fame Page, in which he mentions his late Ma-
jefty's declaiming any fuch Imputation.

Whether the hldHenrv Sacheverell was miftaken

or not, in exprefling himfelf as if the late King had
difclaimed any Imputation of Refiftance, when he
the faid Henry Sacheverell meant thereby, that the

late King difclaimed the Imputation of a Delign of

Conqueft, he humbly conceives, fuch a Suggcftion

by him, plainly defigned for the Honour of the

late King, cannot in any reafonable Conftruction

be thought a Reflection on his faid Majefty, or

deemed any Crime or Mifdemeanor ;

For the further Juftification of what the faid

Henry Sacheverell faid in Reference to his late Ma-
jefty's having difclaimed any the leaft Imputation of

Refiftance, the faid Henfy Sacheverell humbly ob-

ferves, That in his late Majefty's Declaration, the

following Paffages are contained : We have thought

fit to go over to England, and to carry, over with us a

Force, fufficie'nt, by the Blcffing of God, to defend

ourfehes from the Violence of Evil Coimfellors.

We think fit to declare, that this our Expedition is

intended for no other Defign, but to have a free and

lawful Parliament ajfembled.

As to the laft Charge in the faid Article, the faid

Henry Sacheverell denies, That he doth in his faid

Sermon fuggeft and maintain, that to impute Re-

fiftance to the faid Revolution^ is to caft black and

odious Colours upon his late Majefty and the Jatd

Revolution. The Perfons whom the faid Henry

Sacheverell, in his Sermon defcribes, as cafting black

and odious Colours upon his late Majefty and the

Revolution, are not thole who impute Refiftance to

the late Revolution, of whom the faid Henry Sa-

cheverell affirms nothing, but thofe new Preachers

and new Politicians, who teach, in Contraditlion to

both Gofpel and the Laws, that the People have the

Power vefted in them, the Fountain and Original

of it, to cancel their Allegiance at their Pleafi.re,

and to call their Sovereign to Account for High Frea-^

fan againft his Subjeels ; nay, and to dethrone and

murder him for a Criminal, as they did the Royal

Martyr by a Judiciary Sentence \ who are Main-
tamers of anti-monarchical Schemes, and of fuch

damnable Pofitions as are, by the Laws of Church and

State, condemned for Rebellion and High Freafon j

and who urge the Revolution in Defence offuch Prin-

ciples. Unlefs, therefore, thole who impute Re^

fiftance to the Revolution, be the fame with thofe

new Preachers and new Politicians above fpecified,

the faid Henry Sacheverell affirms nothing concern-

ing them.

The faid Flenry Sacheverell, upon the ftrifteft

Search into his faid Sermon preached at St. Paul's,

doth not find that he hath given any the leaft

colourable Pretence for the Accufation exhibited

againft him in this firft Article, but barely by his

afferting the utter Illegality of Refiftance to the

Supream Power upon any Pretence whatfoever , for

which Affertion, he humbly conceives he hath the.

Authority of the Church of England, which in di-

vers Paffages of her Homilies, too large and too nu-

merous to be here fpecified, but by the faid Henry

Sacheverell ready to be produced, hath taught and

4 N 2 incul-
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inculcated this Doctrine, as founded on the Word of
God ; particularly in the fecond Part of the Sermon
of Obedience, contained in the former Book of
Homilies, fet forth in the Time of King Edward
the Vlth, where are thefe Words : Here good Peo-

ple, let us all mark diligently : It is not lawful for
Inferiors and Subjects in any Cafe to rejift and Jland

againft the fiuperior Powers ; for St. PauFj Words be

plain, that whofioever withfilandeth, /hall get to them-

fielves Damnation ; for whofoever withfilandeth, with-

fiandeth the Ordinance of God.

Which faid Book of Homiles is affirmed in one
of the Thirty Nine Articles of Religion, which
concern the Confeffion of the true Chriltian Faith,

to contain a godly and wholefome Doctrine, and is

ordered to be read in Churches, by the Minifters,

diligently and diftinctly, that they may be under-

funded of the People. And the faid Henry Sache-

verell, in further Maintenance of the faid Doctrine

and Pofition, contained in the Book of Homilies,

and of the Authority of thofe Books, faith, That
by an Act of Parliament made in the thirteenth

Year of the Reign of Queen Elizabeth, intituled,

An Ac! for the Minifters of the Church to be offound
Religion, *tis enacted, That no Perfon fijould there-

after be admitted to any Benefice with Cure, except he

fhould firft have fubfcribed the faid Articles in the

Prefence of the Ordinary, and publickly read the fame
in the Pcrifih Church of that Benefice, with Declara-

tion of his unfeigned Affent to the fame. And that

by an Act made in the fifth Year of her prefent Ma-
jefty's Reign, intituled, An Acl for fecuring the

Church of England as by Law eftablifhed, it was
enacted, That the faid Acl, made in the faid thir-

teenth Year of the Reign of Queen Elizabeth, fhould

remain and be infull Force for ever ; and be inferted

in exprefs Terms in any Atl which fhould be made for
ratifying the Union of the two Kingdoms of England
and Scotland -, and therein declared to be an ejfential

andfundamental Part thereof. And the faid Act was
accordingly inferted in exprefs Terms, in an Act
for the Union of the two Kingdoms ; and thereby

ratified and declared to be an effential and funda-

mental Part thereof.

And the faid Henry Sacheverell doth further hum-
bly infift, and is advifed, that the aforefaid Aflertion

is agreeable to, and warranted by, the Common
Law of England, and divers Acts of Parliament

now remaing in full Force.

The faid Henry Sacheverell doth with all Humility
aver the Illegality of Refiftance on any Pretence

whatfoever to be the Doctrine of the Church of
England, and to have been the general Opinion
of our moft orthodox and able Divines, from
the Time of the Reformation to this Day : This
Doctrine hath, in the moft folemn Manner, been
taught in that Univerfity, whereof he hath been
for more than twenty Years a Member ; this hath
been often, with publick Approbation of each
Hcufe of Parliament, preached and printed ; and
in Terms of greater Force than any ufed by the

faid Henry Sacheverell, hath by the Right Reverend
Fathers of our Church, dead and living, been a-

vowed and maintained.

And the faid Henry Sacheverell was the rather in-

duced to preach againft the Doctrine ofRefiftance of
the fuprcam Power upon the fifth Day of November,
beCauie on that Day the Church commemorates our
Deliverance from the traiterous Attempts of re-

bellious Papifts, and becaufe the Lawfulnefs of re-

fitting the fupream Power, was originally a Popifh

Doctrine •, for which Reafons, as he humbly con-

ceives, the Kubrick of the Office appointed for

that Day, by her late Majeffy Queen Mary (of blef-

fed Memory) directs, That after the Creed, if there

be no Sermon, fhall be read one of the fix Homi-
lies againft Rebellion.

Whilft therefore the Church ofEnglandzs by Law
eftablifhed, is in a fafe and flourifhing Condition un-

der her Majefty's happy Adminiftration, whilft Po-
pifh Tenets are by ail good Proteftants condemned
and abhorred, whilft the Lawj of this Realm con-

tinue in their full Force and Vigour, the faid Henry

Sacheverell humbly hopes, that a dutiful Son of
that Church, a fincere Proteftant, and a faithful

Subject of her Majefty, fhall not fuffer for afferting

the Doctrine of Non-refiftance of the fupream

Powers. But if this Doctrine be declared errone-

ous, and it fhould pleafe God that he fhould fuffer

for afferting it, he trufts that God will enable him
to fhew his fteady Belief of this Doctrine, by a meek
and patient Resignation to whatever fhall befall

him on that Account.

Anfiwer to the Second Article.

To that Part of the fecond Article which charge^

that he the faid Henry Sacheverell doth fuggeft and

maintain, that the Toleration granted by Law is un-

reafonable, and the allowance of it unwarrantable I

the faid Henry Sacheverell faith, That, upon the

moft diligent Enquiry, he hath not been able to in-

form himfelf that a Toleration hath been granted

by Law -, but admits, thuc an Act did pafs in the

firft Year of YL\x\glVilliam and Queen Mary, entit-

led, An Atl for exempting their Majefiies Proteftant

Subjecls diffenting from the Church of England, from
the Penalties of certain Laws. Which Exemption

the faid Henry Sacheverell doth not any where

maintain or fuggeft to be unreafonable ; or that the

Allowance of it is unwarrantable •, but hoped, that

he had prevented any fuch Mifapprehenfion, by de-

claring his fincereMeaning in thefeWords,contained

in his Sermon preached at St. Paul's ;-—I would not

be here mifunderftood, as if I intended to caft the leaft

invidious Refletlion upon that Indulgence which the

Government hath condeficended to give them, which I

am fure all thofe who wifh well to our Church, are

ready to grant to Confidences truly ficrupulous ; let

them enjoy it in the full Limits the Law has pn-

ficribed them.

If there be any other Expreffions concerning To-

leration, which may feem to carry a dubious Senfe

in any other Parts of his Sermon, he hopes that

they will not be applied to the Exemption granted

by Law, but will be interpreted agreeably to his

avowed Approbation of that Law.
And to fuch Part of the faid fecond Article as

charges, that the faid Henry Sacheverell afferts,

That he is a fialfie Brother with Relation to God, Re-

ligion, or the Church, who defends Toleration and

Liberty of Confidence ? he the faid Henry Sache-

verell faith, That he having fo plainly declared

himfelf in Favour of the Exemption granted by

Law, when he blames thofe, who, upon all Oc-

cafions, defend Toleration and Liberty of Con-

fcience, cannot be thought to reflect on the Defen-

ders of that legal Exemption or Indulgence which

he himfelfapproves and defends : He doth indeed

fuggeft it to be one Part of the Character of a falfe

Brother, upon all Occafions to defend Toleration and

Liberty of Confidence ; and to excufie the Separation,

lay the Fault upon the true Sons of the Church, for

carrying Matters too high. Which univerfal De-

fence of Toleration, and Excufe of Separation, at-

tended with the laying the Fault of fuch Separa-
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tion upon the true Sons of the Church, are by him
jointly mentioned in one and the lame Claufe of

the Sentence, and in one and the fame Branch of

•the Character. So that his Reflection doth not

extend to all who defend Toleration and Liberty

of Confciencej much lefs to thofe who defend the

Exemption granted by Law to Proteftant Diffen-

ters ; but to inch only, who at the fame Time
they defend univerlal Toleration and Liberty of

Confcience, do alio excufe the Separation, and lay

(the Fault thereofupon the true Sons of the Church,

for carrying Matters too high. And thefe he did

ipen, and ftill doth, with all Humility, conceive

fo be juftly blameable, and, if Members of this

Church, to be falfe Brethren.

And as to that Part of the fecond Article, where-

by the laid Henry Sacheverell is charged with

merting, That Queen Elizabeth was deluded by

vhrchbifhop Grindall, to the Toleration of the Ge-
Ipevian Difcipline ; he the faid Henry Sacheverell

Ifaith, he humbly conceives he hath good Authority

[from the Hiitories and Monuments of thofe Times
jjbr fuch AfTertion ; but whether he hath, or hath

ot, he humbly apprehends fuch AfTertion to be

o Proof of his maintaining or fuggefling, That
le Exemption of Proteftant Subjects diflenting

om the Church of England from the Penalties of

srtain Laws, granted by an Act made in the firft
r
ear of the Reign of King William and Queen
lary, (which Exemption he fuppofes to be in-

:nded by the legal Indulgence or Toleration

ranted to Diffenters, mention'd in the Preamble of

le . Articles, and by the Toleration granted by
aw, mentioned in this fecond Article) is unrea-

nable, or the Allowance of it unwarrantable. For
E is humbly of Opinion, that there is a wide and

I anifeft Difference between a Toleration of the

Venevian Difcipline, and an Exemption of Prote-

jant Diffenters from the Penalties of certain Laws -,

Jttween a Toleration allowed meerly by the Re-

iki Power, and an Exemption granted by Act of

Ipiament ; which Exemption he is fo far from

linking unreafonable or unwarrantable, that from

t: bottom of his Heart he wifheth it, under the

i ne Reftrictions and Limitations, extended to all

Ir Majefty's Proteftant Subjects throughout the

mole Kingdom of Great Britain.

And as to fuch Part of the fecond Article,

|Lereby the faid Henry Sacheverell is charged with

wriloujly calling the faid Archbifiop Grindall a

me Son of the Church, and a perfidious Prelate ;

d faid Henry Sacheverell humbly hopes, that any

hffh Expreflions he hath ufed concerning that Pre-

fab, may be rather excufed, becaufe the faid Arch-

biliop having permitted Innovations to be ob-

njded on the Church, did thereby incur the high

Djpleafure of fo good and pious a Princefs as

<3 een Elizabeth, by whole Order he was fufpend-

ef and continued under fuch Sufpenfion to the

m of his Death. However, the faid Henry Sa-

ckberell prefumes, that no Words fpoken of an

Afhbifhop above one hundred and twenty Years

fi||e deceafed, will, in Conftruction of Law, a-

nwint to an High Crime and Mifdemeanor.

ilnd as to fuch Part of the fecond Article,

wllreby the faid Henry Sacheverell is charged with

rrsptaining, That it is the Duty offuperior Paftors

to pnder out their Ecclejiafiical Anathenm?s againfi

Wmns entituled to the Benefit of the faid Tolera-

tit\\; he the laid Henry Sacheverell faith, That he

do;;, not maintain or fuggeft that it is the Duty
of pperior Paftors to thunder out Ecclefiaftical

An\hema's asainft Perfons entituled to the Benefit

of the Toleration ; which Perfons, where he fpeaks
of fuch Anathema's, are neither by him mentioned
nor intended -, but if the Expreffions by him un-
applied to any, muff, be determined to any one
fort of Perfons, he humbly conceives, that the Con-
nection of his Difcourle will determine them to

thofe fchifmatical and fatlions Perfons, who take

Permiffion for Power, and advance Toleration im-

mediately into an Eflablifijment ; and fuch fchif-

matical and factious Perfons, he humbly appre-

hends, are not the Perfons entituled to the Benefit

of the Act of Exemption, which wasdefigned only
to give fome Eafe to fcrupulous Confciences in the

Exercife of their Religion.

And as to the laft Part of the fecond Article,

whereby the faid Henry Sacheverell is charged with
infolently daring or defying any Power on Earth
to reverfe fuch Sentences ; the faid Henry Sache-

verell faith, That the Sentence which he the faid

Henry Sacheverell dares any Power on Earth to

reverfe, is fuch, and fuch only, as is ratified in

Heaven ; and fuch Sentence he ftill affirms to

be by any earthly Power irreverfible ; and hopes
it will not be thought Infolence in him to af-

firm, what he conceives would be Blafphemy in

any one to deny : And doth further acknowledge
himfelf firmly to believe, that fome Sentences pro-

nounced by the Paftors of the Church are ratified

in Heaven •, and that fome Perfons exempted from
Punifhment by the particular Laws of the Land,
may yet, by the Laws of Chrift, be juftly liable

to fuch Sentence ; and that Schifm, or a caufelefs

Separation from a Church impofing no finful

Terms of Communion, is a Sin, which expofes

the Perfons guilty thereof to the Cenfures of the

Church.

Anfiver to the Third Article.

As to fo much of the third Article, as char-

ges the faid Henry Sacheverell, That he doth falfe

-

ly and feditioufly fuggeft and ajfert, that the Church

of England is in a Condition of great Peril and

Adverfity under her Majefty's Adminiftration ; and

that, in order to arraign and blacken the faid Vote

and Refolution of both Houfes of Parliament, ap-

proved by her Majefty, he, in Oppofition thereto,

doth fuggeft the Church to be in Danger ; the

faid Henry Sacheverell denies that he hath either

afferted or fuggefted the Church of England to be

in a Condition of great Peril and Adverfity under

her Majefty's Adminiftration •, but he doth freely

acknowledge, that he hath in his Sermon fuggeft-

ed, That when National Sins are ripened up to a full

Maturity, to call down Vengeance from Providence

on a Church and Kingdom, debauched in Principles,

and corrupted in Manners, and inftead of the true

Faith, Difcipline and Worflnp, given over to all Li*

centioufnefs both in Opinion and Pratlice, to all Sen-

fuality, Hypocrify, Lewdnefs, and Atheifm, then we,

(that is evidently) all the Members offuch a Church

or Kingdom, are in Danger in fuch deplorable Cir-

cumftances. And this Suggestion of Danger a-

riling to a Church and Kingdom from Vice and

Infidelity, he humbly prefumes is not oppafite to

the Vote of the two Houfes, or Seditious, but

entirely agreeable to what is folemnly declared in an

Act ofParliament made in the ninth and tenth ofhis

late Majefty King William the Third, for the more

effectual fupprefiing of Blafphemy and Profane-

nefs ; wherein it is affirmed, That many Perfons had

of late Tears openly avowed and publifhed many blrf-

phemous and impious Opinions, contrary to the Doc-

trines



646 1 84. The Trial of Henry Sacheverell, D. D. 9 Ann.
trims and Principles of the Chriftian Religion ; great

^

ly tending to the Difhonour of Almighty God, which
might 'prove deftruclive to the Peace and Welfare of
this Kingdom : And he conceives, that fince the pafi-

fmg that Act, the deftable Crimes for the effectu-

ally fuppreffing of which that Aft was intended,

have greatly increafed. And the faid Henry Sache-

rell faith, the Suggeftions by him made of Dan-
gers arifing to us from Vice and Infidelity, he ap-

prehends to be in no wife more feditious or re-

pugnant to the Vote of the two Houfes appro-

ved by her Majefty, then the like Suggeftions oc-

curring in the lolemn Prayers of the Church au-

thorized by her Majefty, and frequently ufed be-

fore eachHoufe of Parliament ; wherein we befeech

God, that no Sedition may difturb the State, nor

Schifm dijlratl this Church , and that he would give

us Grace ferioujly to lay to Heart the great Dangers

we are in by our unhappy Divifwns.

And as to fo much of the faid third Article,

whereby 'tis charged, 'That the faid Henry Sache-

verell, as a Parallel, mentions a Vote, That the Per-

fon of King Charles the Firjl was voted to be out of
Danger, at the fame Time that his Murderers were

confpiring his Death ; thereby wickedly and malici-

oujly infinuating, that the Members of both Houfes who
paffed the faid Vote, were then confpiring the Ruin

of the Church ; he the faid Henry Sacheverell doth

iky, That he doth not draw any Parallel between

the Vote concerning the King's Perfon, and the late

Vote of the two Houfes, which he neither there,

nor eli'ewhere in his Sermon, mentions : But had
he fuggefted one Vote to be parellel to the other,

which he hath not, yet would not he thereby have

wickedly and malicioufly infmuated, that the Mem-
bers of both Houfes, who paffed the late Vote,

were then confpiring the Ruin of the Church ; but

would only have intimated, that as fome Perfons

were confpiring the Murder of the King, whilft

others, no way privy to their wicked Intentions

voted his Perfon to be out of Danger ; fo when
the two Houfes voted the Church of England to

be in no Danger under her Majefty's Adminiftra-

tion, there might be fome others who- were confpi-

ring the Ruin of the Church ; and many others,

who, by their Vice and Infidelity, were drawing
down God's Vengeance both on Church and
Kingdom.

As the Vote of both Houfes, madeTour Years a-

go, did concern thofe only who did then infinuate

the Church of England to be in Danger under her

Majefty's Adminiftration ; fo it cannot, he pre-

fumes, affect thofe who do now fuggeft the Chri-

ftrian Faith, which is the Foundation upon which
every Chriftian Church ftands, to be endangered by
thofe atheiftical and irreligious Principles which
are daily from the Prefs propagated amongft us,

notwithstanding the Provifion made by the faid

Aft for fuppreffing Blafphemy and Profanenefs :

So that the faid Henry Sacheverell thinks, that he

might with Truth affirm, (as he did in his Sermon
preached at Derby) That there were never fuch out-

ragious Blafphemies againft God and all Religion, Na-
tural as well as Revealed, vented publickly with Im-

punity, in any Chriftian Church or Kingdom in the

whole World, as atprefent in our own ; ofwhich Af-
fertion the faid Henry Sacheverell is ready to pro-

duce undeniable and ample Proofs, if called thereto.

Anfwer to the Fourth Article.

As to the fourth Article, it contains feveral Char-

ges of a very high and criminal Nature, of which

the faid Henry Sacheverell knows his Heart to be
entirely innocent ; and he obferves with Comfort,
That whereas in the former three Articles he is

faid to have maintained or affertcd, as well as to

have fuggefted, the Doftrines and Things therein

laid to his Charge, in this fourth Article he is

not accufed of maintaining and afferting, but bare-

ly fuggefting what is therein contained : And
he humbly hopes, that bare Suggeftions or Infi-

nuations, could they with any Colour or Probabi-
lity be made out, as he is fully fatisfied they can-

not, will not, under the moft mild and gracious

Government, (at a Time when feveral new Laws
have been made for fecuring the Liberties of the

Subjeft) by your Lordfhips, the great Guardians
of our Laws and Liberties, be adjudged fufficient

to involve an Englifh Subjeft in the Guilt and Pu-
nifhment of high Crimes and Mifdemeanors.
To the feveral Parts of the faid fourth Article,

the faid Henry Sacheverell doth in all Humility
anfwer : As to fuch Part thereof whereby it is

charged, That the faid Henry Sacheverell, in his

faid Sermons and Books, doth falfely and malicioufly

fuggeft, that her Majefty's Adminiftration, both in

Eccleftaftical and Civil Affairs tends to the Deftruc-

tion of the Conftitution ; he the faid Henry Sache-

verell faith, That he hath not made any mention,

in either of his Books or Sermons, of her Ma-
jefty's Adminiftration in Ecclefiaftical or Civil

Affairs, or of her Minifters : So far is he from
fuggefting that her Majefty's Adminiftration, both

in Ecclefiaftical and Civil Affairs, tends to the

Deftruftion of the Conftitution, that amongft. the

ineftimable Bleffings which are owing to our De-
liverance annually commemorated on the fifth of

November, he reckons this to be one, That her Ma-
jefty, the good and pious Relit! of the Royal Family,

fits now happily upon the Throne of her Anceftors ;

and prays that God may long preferve Her, for the

Comfort and Support of the Church ; and profeffeth,
that what he fpoke proceeded from a tender Concern

for her Majefty's Perfon and Government : And in

the Dedication alfo of his faid Sermon preached at

St. Paul's, folemnly declares, as he did before in

his Difcourfe, That his only Aim and Intention was

earneftly to contendfor the Safety, Rights, and Efta-

blifhment of her Majefty, together with thofe of the

Church.

And as to fuch Part of the faid fourth Article,

whereby it is charged, That the faid Henry Sache-

verell doth fuggeft, that there are Men of Characters

and Stations in the Church who are falfe Brethren ;

the faid Henry Sacheverell faith, That the falfe

Brethren, as defcribed by him in his Sermon, are

either thofe who propagate falfe Dotlrines, or who

give up the Difcipline and Worjhip of the Church,

or who arefor a Neutrality in Religion, or who wifh

well to the Church ofEngland, and are ready to facri-

fice their Perfons and Eftates in their Vindication, but

do not jhew their Zeal in the Communion of the

Church, as well as for it, in obeying her Precepts,

as well as defending her Rights. Thefe being the

feveral forts of falfe Brethren enumerated by the faid

Henry Sacheverell, if he fhould have fuggefted that

there are Men of Characters and Stations in Church

and State, (Words by no Means reftrained to the

higheft Characters and Stations) to whom the De-

nomination of falfe Brethren, in fome or more

Senfes of that Word, as by him interpreted, doth

belong, he humbly hopes that fuch Suggeftion

would not be deemed Falfe, Malicious, or highly

Criminal.

And
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And as to fuch other Part of the faid fourth

Article, whereby it is charged, That the faid Hen*

y Sacheverell doth fuggeft, That there are Men of

Characters and Stations in the Church and State,

vho do themfelves weaken, undermine, and betray,

mi do encourage and put it into the Power of

nhers who are profeffed Enemies, to overturn and

leftroy the Conftitution and Eftablifhment ; the faid

Henry Sacheverell denieth that he fuggefteth any

uch Things concerning Men of Characters and

Stations in Church and State. Where he fpeaks

if thofe who weaken, undermine, and betray, and

'ncov.rage and put it in the Power of our profejfed

Znemies to overturn and dejlroy the Conftitution and

Iftablifhment, there Men of Characters and Stations

re not mentioned by him •, and where he mentions

tfen of Characters and Stations, twelve Pages af-

erwards, the only Place wherein he mentions

hem, there he fpeaks nothing of weakening, un-

ermining and betraying, or encouraging and

>utting it in the Power of our profeffed Enemies
overturn and deftroy the Conftitution and

iftablifhment : And hopes therefore that he mail

>e no ways anfwerable for a fuppofed Reflection,

srhich depends upon the Conjunction of Paflages

b widely diftant from, and fo little relating to

ach other. The Weakners, Underminers, and

Jetrayers of our Conftitution, and the Encoura-

;ers to whom the faid Henry Sacheverell doth in

ny Part of his Sermon refer, will, he prefumes,

ipon a candid Examination of thofe Paflages, ap-

>ear to be one of thefe three Sorts of Perfons ; ei-

her, Firft, fuch as by their Writings endeavour to

ubvert the Foundation of our Church and State ; or,

'econdly, fuch, whether Writers or others, who are

'or a Latitudinarian Heterogeneous Mixture of all

J
erfons of what different Faith foever, uniting only

1 Proteftancy, which would let into her Bowels thofe

vho neither believe her Faith, own her own Miffion,

ubmit to her Difcipline, or comply with her Litur-

gy ; which he afterwardsftiles the Model of an uni-

lerfal Coalition ; or, Thirdly, thofe occasional Con-

"ormifts, who have fo far eluded the Corporation and

Xeft Acls, by their abominable Hypocrify, as to have

indermined the Foundations, and endangered the

Government, by filling it, (as far as they could) with

ts profeffed Enemies, that is, with themfelves. Of
til thefe, and their Encouragers, the faid Henry

)achevere11 confefies himfelf to have fuggefted that

hey do, in his Opinion, weaken, undermine, and

)etray the Conftitution : But that either thefe, or

:heir Encouragers, are Men of Characters or Sta-

:ions in the Church or State, he hath not any where

uggefted.

And as to fuch other Part of the faid fourth Ar-

:icle, which charges the faid Henry Sacheverell

with charging her Majefty, and thofe in Authority

under her, both in Church and State, with a general

Male-Adminiftration ; the faid Henry Sacheverell

faith, That he abhors the Thoughts of bringing

iny Charge againft her facred Majefty, whom
le never mentions, but in Terms of the profound-

eft Duty and Refpect. Nor doth he tax thofe in

Authority with a General, or with any Male-Ad-

miniftration ; which is a Word he hath never ufed,

nor (as far as he can find) any other Word or

Words by which the Thing is imply'd. So far is

the faid Henry Sacheverell from making any un-

dutiful Reflections upon her Majefty or her Ad-
miniftration, that in the feveral Writings that he

has publifhed
?

fince her happy Acceffion to the

Throne, particularly in one which is an avowed

Defence of her Title to the Crown, and Juftifica-

tion of her entering into a War with France and
Spain, he hath expreffed himfelf with the moft
hearty and loyal Zeal for her Majefty's Peribn,
Government, and Adminiftration.

And as to fuch other Part of the faid fourth Ar-
ticle, whereby it is charged, That the faid Henry
Sacheverell, as a publick Incendiary, per/uadcs her

Majefty's Subjects to keep up a Diftintlion of Fac-
tions and Parties ; the faid Henry Sacheverell faith,

That he is fo far from being guilty of this Charge,
that in his faid Sermon he invites the Separates
to renounce their Schifm, and come finccrely into

the Church ; and complains of thofe who have vil-

lainoufly divided Us with the knavifo Diftinliions of
High and Low Church-Men, and wijhes we may be

one Fold under one Shepherd ; and that all thojc

invidious DiftinCtions that now diftraCt and con-

found Us, were loft, fo that we might be terrible,

like an Army with Banners, , to our Enemies, who
could never break in upon fuch an uniform and well

compacted Body.

And to fuch other Part of the faid fourth Ar-
ticle, as chargeth, That the faid Henry Sacheverell

inftills groundlefs Jealoufies, and foments dcftrucllve

Divijions among her Majefty's Subjects ; the faid

Henry Sacheverell faith, That in his faid Sermon,
he, on the contrary, rebukes and condemns thofe,

who, by falfe Infmuations, and raifing groundlefs

Jealoufies and Fears, embroil the Publick, and bring

it into Confufion.

And as to fuch other Part of the fourth Arti-

cle, whereby it is charged, That the faid Henry
Sacheverell excites and ftirs up her Majefty's Sub-

jects to Arms and Violence ; the faid Henry Sache-

verell faith, God forbid that he fhould be guilty

of fo heinous a Crime, who afferts the utter Ille-

gality of Refiftance to the Supreme Power upon any
Pretence whatfoever ; which AfTertion he con-

ceives to be the chief, if not only Ground of the

Charge exhibited againft him in the firft Article.

In Confutation of this Charge, he begs Leave

to recite one Paffage out of his Sermon preached

at Derby in the following Words : We may be

Partakers of other Mens Sins, if we do not, to the

utmoft of our Power, endeavour to prevent or ob-

JlruCi their Commiffion, when they manifeftly endan-

ger the Good of the Publick : As we are Mem-
bers of any Government, or Society, we are all obli-

ged in Point of Honour, Intereft and Confcience,

to maintain its Security, promote its Welfare, and

guard it againft fatlicus Defigns, or fediiious Con-

fpiracies, that may threaten its Conftitution, difcom-

pofe its Peace, or violate and fubvert its Laws.

God and Nature have invefted every Subjeel frcm

his Cradle, with a Commiffion to engage, difcover

and difappoint the Enemies of his Church and Conn*

try ; and he that is either privy to, induftrioufly

conceals, or any way abets their fchifmatical, il-

legal or rebellious Enterprizes, both in the Eyes

of human as well as divine Laws, is an Accom*

plice and Partaker in the Guilt, a Traytor to God

and his Prince, a Patron and Protetlcr of hju-

ftice, and a common Adverfary to himfelf as well

as all Mankind. And the faid Henry Sacheverell

hopes, what he hath faid in the Dedication of the

fame Sermon, That there are not wanting fome to

preach the Truth, and others to fuppcrt it, at the

Expence of their Lives and Fortunes, will not be

conftrued as exciting her Majefty's Subjects to

Sedition and Rebellion ; fince that Truth which

he commends fome for preaching, and others for

fupporting, is by him oppofed to the Attempts

of thofe who betray and run down the Principles

and
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and Interefts of our Church and Conftitution ; your Lordfhips will in due Time vindicate the Ho-
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and Interefts of our Church and Conftitution ;

and fince, he there defervedly commends the

High Sheriff of that County, on the Account of
his fteady Loyalty and Zeal to ferve her Majefty
and the 'Government-, for which he hath been fo

remarkably diftirtguifhed.

In the Sermon preached at St. Paul's, he doth
indeed excite Chriftians to put on the whole Armour
vf God, as wreftling; not only againfi Flejh and Blood,

but againfi Principalities?, againfi Powers, againfi

the Rulers of the Darknefs of this World, againfi.

fpiritual Wickednefs in high Places. But he hath
learned from the fame St. Paul-, That the Arms of
Refiftance taken up" by the Subjects againft the

higher Powers, are no Part of the fpiritual Ar-
mour ; and the Principalities and Powers by him
mentioned* being plainly diftinguifhed from Flelh

and Blood, cannot, he thinks, be fo far mif-

interpreted, as to be underftood of earthly Poten-
tates and Rulers
And as to fo much of the faid fourth Article*

whereby it is charged, that he the faid Henry Sache-

verell doth wickedly wreft and pervert divers Texts
and Paffages of Holy Scripture, that his faid ma-
licious and feditious Suggeftions may make the

ftronger Impreflion upon the Minds of her Maje-
fty's Subjects ; the faid Henry Sacheverell fays, That
having no malicious or feditious Suggeftions to im-
print, he could not intend to wreft any Paffages of

the Holy Scripture to that wicked Purpofe. Hard
is the Lot of the Minifters of the Gofpel, if when
they cite the Word of God in their general Ex-
hortations to Piety and Virtue, or in their Reproofs
of Mens Tranfgreffions, or where they are lament-
ing the Difficulties and Conflicts with which the

Church of Chrift* whilft Militant here on Earth,
muft always ftruggle* the feveral Texts and Paffages

by them cited, mall be faid to have been by them
meant of particular Perfons and Things, and fhall

be conftrued in the moft Criminal Senfe, and be
made by fuch Cohftruction one Ground of an Im-
peachment for High Crimes and Mifdemeanors.
And as to all other Matters and Things in the

faid Articles contained, and not herein be-
fore particularly anfwered unto* the faid

Henry Sacheverell faith, he is not Guilty of
them, or any of them, in Manner and Form
as the fame are charged upon him in and by
the faid Articles * and humbly fubmits him-
felf to your Lordfhips Judgment.

HENRT SACHEVERELL,

The Commons Replication to the Anfwer of JDoclor

Henry Sacheverell.

TH E Commons have confidered the Anfwer of
Henry Sacheverell, Doctor in Divinity, to the

Articles of Impeachment exhibited againft him by
the Knights, Citizens, and Burgeffes in Parliament
affembled ; and obferve, that there are many
Things in it not warranted by the Courfe of Pro-
ceedings upon Impeachments, foreign to the Charge
of the Commons, unbecoming a Perfon impeached*

and plainly defigned to reflect upon the Honour
of the Houfe of Commons in this Proceeding, for

which they might demand your Lordfhips imme-
diate Juftice.

But the Commons being fenfible that the Na-
ture of the Crimes whereof he ftands impeached,

and the Neceflity of bringing him to a fpeedy and
exemplary Punifhment, require that all Occafions

of Delay fhould be avoided, and not doubting that

your Lordfhips will in due Time vindicate the Ho-
nour of the Commons* and the Juftice of their
Proceedings* the Commons do aver their Charge
againft the faid Henry Sacheverell for High Crimes
and Mifdemeanors to be true, and that the faid
Henry Sacheverell is Guilty in fuch manner as he
ftands impeached, and that the Commons will be
ready to prove their Charge againft him at fuch
convenient Time as fhall be appointed for that
Purpofe*

Lord Chancellor: Gentlemen of the Houfe of
Commons, you may proceed with your Evidence*

Mr. Attorney Gen.~\/fY Lords, by Command of
Sir J. Mountague,IV1 the Knights, Citizens, and
Burgeffes, in Parliament affembled, we appear in

Behalf of all the Commons of Great Britain, to

make good the Impeachment againft the Prifbner
at the Bar, Doctor Henry SacheverelL

The Mifdemeanors he ftands accufed of are

fpecified in the Articles which have been juft now
read to your Lordfhips, and the Facts there

charged, are laid to have been done with a wicked,
malicious, feditious Intention, to undermine and
fubvert her Majefty's Government, and the Pro-
teftant Succeffion as by Law eftablifhed ; to de-

fame her Majefty's Adminiftration ; to afperfe the

Memory of his late Majefty King William ; to tra-

duce and condemn the late happy Revolution ;

to contradict and arraign the Refolution of both
Houfes of Parliament * to create Jeaioufies and
Divifions among her Majefty's Subjects ; and to

incite them to Sedition and Rebellion.

My Lords, if the Charge is made good (as I

am apt to think it will) I may prefume to fay,

no Words can either aggravate or alleviate the

Offence.

My Lords, our Proofs in this Cafe will arife

from Evidence which cannot be liable to the Im-
putation of being over-awed by the Weight of the

Profecutors, or corrupted or perverted * for out of
his own Mouth we fhall charge him, and by his

own Words and Sermons we fhall convict him.

My Lords, I can with Truth fay* That it is no
fmall Trouble to the Commons of Great Britain^

to have this Occafion of coming in this Manner be-

fore your Lordfhips : Could they have fatisfied

themfelves that her Majefty's Honour, the Safety

of her People, and the Proteftant Succeffion as by
Law eftablifhed, were not highly concerned to

bring this Man to fpeedy juftice, they could very

willingly have fpared your Lordfhips this Trouble.

But when they confidered of what Import it was

to the Nation, how much it concerned the very Be-

ing of our Conftitution, to difcountenance and put

an End to fuch Sort of feditious Proceedings as the

Doctor and fome others of his Brethren have been

lately practifing in divers Parts of the Kingdom*
they could not think otherwife than that it was a

Matter fit for the Grand Inqueft of the Nation to

take Notice of : And finding it to be a Caufe of fo

great Moment to the Publick, they judged it fit to

be taken under their own Management, and not

truft it to the Decifion of any inferior Tribunal.

And, my Lords, ic muft be agreed that your Lord-

fhips are the only proper Judges, when the whole

Commons of Great Britain find it neceffary to be

the Profecutors -

r nor can Doctor Sacheverell have

any juft Caufe to complain of this manner of Pro-

ceeding, when it gives him fo publick an Opportu-

nity of defending himfelf (if his Innocence can

clear him) ; and what can he defire more, when he

lies
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lies under fo heavy an Accufation, than to have your
Lordfhips for his Judges, who have already (hewn
your great Indulgence to him, by allowing him (as

the noble Lord from the Woolpack jufl now ob-
ferv'd) all the Advantages a Man under his Cir-
cumdances can afk, or defire to have ?

My Lords, This Profecution took its Rife from a

Complaint that was made in the Houfe of Com-
mons the thirteenth of December lad, of two Books
which had been lately printed and publifhed under
the Name of Doctor Henry Sacheverell. The Books
being delivered in, feveral Paragraphs were read

;

and by divers PafTages, too many for me now to

enumerate to your Lordfhips, it did plainly appear
that both Books did contain very fcandalous and
feditious Matter, highly reflecting upon the Queen
and Her Adminidration.

Hereupon the Doctor was ordered to attend s

which he did accordingly the next Day, and at the

Bar of the Commons Houfe own'd and avow'd both
Books to be his •, That they were Sermons he hirh-

felf had preached •, and that he had caufed them
to be printed and publifhed.

After fuch a Confeflion, Your Lordfhips may
imagine Her Majedy's Dutiful Commons did ex-
prels their jufl Refentments of the great Wrong
and Injuries that were done to her Majefty, and all

that were in Authority under Her ; and immedi-
ately ordered this Impeachment.
Your Lordfhips will perceive, by Perufal of

the Sermons and Epiftles Dedicatory, that the

Defign and Drift of the fame is to poffefs the

People with ftrange Notions, and terrible Appre-
henfions of the Danger they are in, by a general

Male-Adminiftration of the Publick Affairs both
in Church and State.

That both thefe Sermons were preached upon
Publick Occafions; and had, fince the Printing

thereof, been handed about with more than ordi-

nary Application.

One of thefe Books is intitled [The Communica-
tion of Sin,] being a Sermon preached at the Af-
fizes held at Derby in Auguft laft : And becaufe

the Doctor thought he had not faid enough' againft

the Queen and Her Government in the Sermon, he
affixes a Dedication to it, wherein he affirms, That
the Principles of our Church and Conditution are

(hamefully betrayed and run down-. That both are

perfecuted, on the one Side by rude and prefump-
tuous Infults, and bafe undermining Treachery on
the other ; and that this Perfecution is carried on
by afibciated Malignants.

The other Sermon was preached at St. Paul's

London, on the Fifth of November, which is a

Day fet apart for a general Day of Thankfgiving,
for two very great Deliverances vouchfafed to this

Nation, by the Difcovery of the Gun-Powder Plot,

and the Arrival of his late Majefly King Wil-
liam, to redeem us from Popifh Tyranny and Ar-
bitrary Power.

My Lords, When ye come to hear this Sermon
read, I am confident, that it mud appear very

drange to find, that when there were two fuch

memorable Occafions for the Doctor to have fet

forth his Eloquence in a Thankfgiving Sermon,
he fhould in great Meafure pafs by both the Bu-
fineffes of the Day, and entertain his Audience with

a long Harangue of the deplorable Condition the

Church was in ; not fo much from Papids, (the

avowed Enemies of the Church) as from her pre-

tended Friends, as he calls them, the falfe Sons of
the Church, who were crept into her Bowels, and

(hewn themfelves to be perfidious Brethren, by de-

fending Toleration and Liberty of Confcicnce, and
favouring the Diflenters.

And to (hew his little Liking of the great Work
which was begun to be wrought on that Day by
the Arrival of His late Majeftv, the chief Turn
of his Difcourfe is to cry up Non-Refidance and
Paffive Obedience.

And to make it mod evident, that what lie laid

of Non-Refidance, was to cad black and odious
Colours upon the Revolution ; he lays down a
General Pofition, That it is not lawful, upon any
Pretence whatfoever, to make Rcjiftance to the Su-
preme Power ; which Supream Power, by other
PafTages, he explains to be the Regal Power.
And being apprehenfive that every one that heard

him talking in that manner againd Refidance,
would fee plainly he was cenfuring and con-
demning the Means that brought about the Revo-
lution, and being defirous to cad as heavy Reflec-
tions as he could upon the Memory of King
William, he aflerts, That the Prince of Orange, hi

his Declaration, utterly difclaimed all manner of Re-
fifiance.

My Lords, Every Body knows, that knows any
thing of the Revolution, That the Prince of Grange
came over hither with an armed Force ; and that

in feveral Paragraphs of his Declaration, (the Doc-
tor fpeaks of) His late Majefly invites and requires

all Peers of the Realm, both Spiritual and Temporal
Lords, all Gentlemen, Citizens, and other Commoners,
to come in and affift him, in order to the executing

that Defign he had then undertook, againft all that

fhould endeavour to oppofe him.

Therefore it mud be accounted very ridiculous

for the Doctor to advance fuch a Pofition, if he
had no further Meaning in it, than to give an Ac-
count of the Prince of Orange's Defign in coming
over here into England.

And this will make it necefTary for your Lord-
fhips to confider what is the true Meaning of this

Affertion : Is it not plainly to make the Prince of
Orange fay one thing, and at the fame time do
directly another ? And can this be done with any
other Defign, than to afperfe the Memory of the

late King William ?

Then as to his Difcourfe concerning Paffive

Obedience and Non-refidance, in fuch Latitude

as is there mention'd ; what could it tend to, but

to cad Reflections upon that Refidance, which
was the Means which brought about the Revolu-
tion ?

For was there any Occafion at that time to be

fo earned to cry down Refidance, and preach up
Paffive Obedience ?

Can any one pretend to fay, there were any
Symptoms of Difcontent throughout the Nation,

in any Parts thereof?

No : To our Comfort be it fpoken, no Reign,

no Age, no Hidory, can give a better Account of

the good Difpofitions of the People to their Sove-

reign. Therefore fince the Preaching thefe Doc-
trines was needlefs, it does favour ofTome wicked

Defign, to be talking fo unfeafonably of this Sub-

ject.

If what the Doctor very frequently aflerts in

this Sermon be true, That all are falfe Sons of the

Church, who affifted in bringing about the Revolu-

tion, or that joined in the Oppofition that was made

to the Encroachments which were begun by evil Mi

-

nifters in the Reign of King James II. againft cur

Religion and Liberties ; let the Doctor a little con-

fider, how far his Character of a Falfe Brother

may be carried

!

4 O Every
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F.verv Rndv knnw;. that liv'd in fhnfe Dav<; i-hnf heen dead almoft a hundred and twpnhr "Wo™ «—Every Body knows, that liv'd in thofe Days, that

the Body of the Clergy of the Church of England
made a noble Stand againft the Encroachments
which were then making, and appear'd as active

as any of the Laity.

And was it not by their Writings, Preaching,

and Example, that the Nobility and Gentry were

animated to maintain and defend their Rights, Re-'

ligjon and Liberties ? And as an undoubted Mo-
nument that this was the Senfe of the whole King-
dom at the Time of the Revolution, it is enter'

d

in the Journal of the Houfe of Commons, on the

Firft of February, 1688.

That the unanimous Thanks of the Houfe was
given, Nemine Contradicente, to the Clergy of the

Church of England, for the great Service they had

done their Religion and Country, by the Oppo/ition

they had made to the Execution of the Ecclejiaftical

Commiffton, and their refufing to read the King's De-
claration for a Toleration, which was thenfounded

upon the difpenfing Power.

And how did the Archbifhops receive the Mef-
fage that was fent them upon this Occafion, that

they might communicate that Refolution to the

Clergy in their refpective Diocefes ?

Our Journals tell us, That Mr. Levifon Gower
the next Day acquainted the Houfe of Commons,
that he had attended the two Archbifhops, ac-

cording to Order, with the Thanks of the Houfe ;

and that Archbilhop Saneroft, and the then Arch-
bifhop of York, returned their Thanks to the

Commons for themfelves, and in Behalf of all

their Clergy, for their favourable Vote.

Your Lordfhips fee, the Commons were then

happy enough to be thought favourable to the

Clergy of the Church of England ; and yet thofe

very Commons were the Men who paffed the Tole-

ration-Acl, for exempting Proteflat Diffenters from
the Penalties of certain Laws, as one of the moll

neceffary Acts for the Good of the Kingdom.
And were they not encouraged to go about that

Charitable Work, by the Petition of the feven Bi-

fhops, prefented to King James ; wherein they ac-

quainted him, That it was not for want of a due

Tendernefs to Diffenters, which made them refufe

reading his Declaration for Toleration to Diffenters ;

in relation to whom, they were willing to come to fuch
a Temper as Jhould be thought fit, when the fame
came to be considered in Parliament.

But now the fame hath been confidered in Par-

liament, and the Toleration hath been fettled and
eftablifhed by the Legiflative Authority of the

Kingdom, and hath been ratify'd and approv'd of

in his Reign, by Her Majefty and both Houfes of
Parliament ; Doctor Sacheverell belike difapproves

of it, and is pleafed to tell us in a moft extraor-

dinary Manner, That a Man muft be very weak, or

fomething worfe, that thinks or pretends the Diffen-

ters are to be gained by any other Grants and Indul-

gences, than giving up our whole Conftitution : And
he that recedes the leafi Tittle from it, to fatisfy

end ingratiate with thefe clamorous, infatiable ,

Church-devouring Malignants, knows not what Spi-

rit they are of.

After fuch an ample Declaration of his Opini-

on, what fatal Confequences will atrend the grant-

ing Indulgences to Diffenters ; Can the Doctor ima-
gine, that his faying, in his Anfwer to the Arti-

cles, That he intends not to caft the leafi invidious

Reflctlion upon that Indulgence the Government has

condefcended, to give them, will take off the hard

Cenfures he hath pafs'd upon Diffenters ?

And, my Lords, if an Archbilhop, who hath

been dead almoft a> hundred and twenty Years, can-
not be permitted to reft quiet in his Grave, but
muft have foul Afperfions caft upon his Memory,
as being a falfe Son, and a perfidious Prelate of the
Church, for interceding (as Doctor Sacheverell fays)

with Queen Elizabeth for the Diffenters in thofe
Days : What muft the prefent Archbifhops and Bi-
fhops of our Church expect from Doctor Henry
Sacheverell, if they do not thunder out their Eccle-
fiaftical Anathema's againft Diffenters as often as

the Doctor fhall think there is Occafion for them ?

My Lords, I perceive the Doctor hopes to falve

all he hath faid againft Toleration to Diffenters, by
a nice Diftinction he hath hit upon between an In-

dulgence and a Toleration.

Therefore he tells your Lordfhips, That upon the

moft diligent Enquiry, he hath not been able to in-

form himfelf that a Toleration hath been granted by
Law.

Can the Doctor pretend to fay, that this Word
Toleration has never been made ufe of to exprefs

the Religious Liberty and Indulgence that is granted
and allow'd to Diffenters? If we wanted Authori-
ties tojuftify the Ufe of the Word, after the Doctor
has made ufe of it in the fame Senfe over and over,

in many Paffages in his Sermons, as will be taken
Notice ofby the Gentlemen that are to make good
the fecond Article, the Doctor might be put in

Mind, that Her Majefty in Her Speech from the

Throne, on the 17th of December 1705, hath

been pleafed to declare, That fhe will inviolably

maintain the Toleration.

My Lords, As the Time was moft unfeaibnable

for the preaching fuch Doctrines as thefe, fo the

Place was very improper for a Lecture of Politicks

:

For your Lordfhips do perceive this latter Sermon,
which was preached on the fifth of November laft,

was preach'd in the great Metropolis of this King-
dom, before the Lord Mayor, Aldermen, and Ci-

tizens of London ; from whofe fteady Loyalty to

Her Majefty, and firm Affections to the Revolu-
tion, fuch vaft Sums have been contributed for car-

rying on this long War againft France, which hath

proved fo fatal to the French King, and other Ene-
mies of this Kingdom.
And what more likely to give a fatal Wound to

the publick Credit at this Time, than fuch Doc-
trine, which tends to the Overthrow of all the

Acts of Parliament which have been made in Sup-

port of this Conftitution ?

And how ftrange an Attempt was it for the

Doctor to preach againft the Revolution and this

Government, before thofe Citizens who owe the

Reftoration of their Charters, and all their Fran-

chifes and Immunities to it ?

But, to do Juftice to the Doctor, he in his An-
fwer denies he hath faid any thing of the Means

which brought about the Revolution.

And, if your Lordfhips can believe him, he fays,

he has endeavour'd to vindicate the Revolution from

the black and odious Colours the Enemies of the Re-

volution would throw both upon that and his late

Majefty.

To what End and Purpofe then are thefe Doc-

trines preach'd with fo much Vehemence at this

Time, unlefs it be to reflect backwards upon what

was done at the Time of the Revolution ?

There is certainly no Occafion to preach Non-

refiftance to her Majefty's loyal and dutiful Sub-

jects, who have never fhewn the leaft Inclination

to give Difturbances to this prefent Government.

Was there ever known a Time, in which there

was fp univerfal an Agreement in all Ranks and

Degrees
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Degrees amongft us ? Does not every one almoft

rtrive to fhew their Zeal and Affection for Her Ma-
jefty and Her Government ? If there be any that

are leis quiet than their Neighbours, we mall find

them amongft the Friends of Doctor Sachcverell,

who are profefledly no Friends to the Revolution.

Nothing is more certain, than that all that are not

latisfied with what was done at the Time of the

Revolution, muft be Enemies to the prefent Efta-

blifhment : And 'tis from this Source, all thefe

Declamations againft Men of Character and Sta-

tion, both in Church and State, do proceed.

But I would have the Doctor confider, that we
have Laws to punifh Spreaders of falfe News, and

horrible Stories, of the great Men and great Offi-

cers of the Kingdom; and 'tis to put a Stop to

thefe malicious Practices now on Foot, that this

Delinquent is now brought to this Bar.

When we fhall have read our feveral Proofs,

which will juftify every Particular charged on the

Doctor in the Articles of Impeachment, the Com-
mons will not doubt of your Lordfhips Judgment
againft this Defendant.

Mr. Lecbmere.~\ /YY Lords, I am commanded
JVI to affift in ftating to your

Lordfhips the Grounds of the Charge of the Com-
mons, and the Nature and Tendency of the Crimes

now before you, in Judgment.
Your Lordfhips have had open'd to you an Im-

peachment of the Commons of Great Britain : The
Subjects of both Nations had an equal Concern in

that which is the Ground of it : They are happily

united in this Profecution ; and the common In-

tercft of your Lordfhips, and us all, is- infepara-

ble in its Event.

I need fay no more to your Lordfhips of the

greatnefs of this Caufe ; not for the Perfon of the

Offender, but for the high Importance of thofe

Matters which he has prefumed to draw in Que-
ftion.

The Commons, on their Part, have been exceed-

ing careful, in every Step of this Proceeding, that

it mould receive a Deliberation fuitable to the

Weight of the Caufe, and the Dignity of the Com-

mons ; and they obferve it to your Lordfhips, with

great Satisfaction, That by your ready Concur-

rence, no Difficulties have arifen to delay or dif-

courage their Impeachment. They afcribe this to

a Defire in your Lordfhips, equally with them-

felves, to cultivate a good Correfpondence on fo

important an Occafion, and to that due Regard

your Lordfhips fhew to the Courfe of Impeach-

ments, the antient Right, and great Security of the

Commons.
In framing their Charge, the Commons have

thought fit, by a Preamble to their Articles, to lay

before you the Grounds of their Accufation, in

Terms the moft cogent and expreffive •, to the

End your Lordfhips might have early and perfect

Notice of the Points on which the Commons in-

tended to proceed ; that your Lordfhips, and the

whole Kingdom, might know the unanimous and

hearty Zeal of the Commons, to affert the Juftice

cf the late happy Revolution, and the Founda-

tions of Her Majefty's Government and Admini-

ftration ; and that the Judgment of the Commons,
en this weighty Occafion, might ftand fully on the

Records of Parliament, and be tranfmitted to all

Pofterity.

Your Lordfhips will obferve, in reading their

Evidence, many Things excepted to by the Com-
mons, precedent to the Ground of their firft Arti-

cle ; but you will foon perceive, that all Parts of
the Defign of the Prifoner center in that. Thev
could not therefore have acquitted themfelves, if

they had not made that their Foundation : B.-ing

firmly convinced, they never can have the Honour
and Juftice of that glorious Work too much at

Heart ; nor be too jealous of thofe, who under any
Pretences, though never fo fpecibus, fljall attempt

to lefTen it. And when they confider the certain

Dependance that the juftice of the late Revolution
1

it felf muft have upon the Steps that led to it,

they can have no doubt but your Lordfhips will

think him equally Criminal, who condemns the

Means by which it was effected.

My Lords, The neceffary Means, (which is the

Phrafe ufed by the Commons in their firft Article)

are Words made choice of by them with the great -

eft Caution. Thofe Means are defcribed (in the Pre-

amble to their Charge) to be, That glorious En-
terprize, which his late Majefty undertook with ail

arm'd Force, to deliver this Kingdom from Popery
and arbitrary Power •, the Concurrence of many
Subjects of the Realm, who came over with hini

in that Enterprize, and ofmany others of all Ranks'

and Orders, who appeared in Arms in many Parts

of the Kingdom, in Aid of that Enterprize.

Thefe were the Means that brought about the

Revolution, and which the Act that pafTed foon

after, declaring the Rights and Liberties of the

Subject, and fettling the Succeffion of the Crown,
intends, when his late Majefty is therein called the

glorious Inftrument of delivering the Kingdom ; and
which the Commons, in the Jaft Part of their firft

Article, exprefs by the Word Rejiftance.

But the Commons, who will never be unmind-
ful of the Allegiance of the Subjects to the Crown
of this Realm, judg'd it highly incumbent upon
them, out of regard to the Safety of Her Majefty's

Perfon and Government, and the antient and le-

gal Conftitution of this Kingdom, to call that Re-
fiftance the necefary Means; thereby plainly found-

ing that Power, of Right and Refiftance, which was
exercifed by the People at the Time of the happy
Revolution, and which the Duties of Self-prefer-

vation and Religion called them to, upon the Ne-
ceffity of the Cafe ; and at the fame time effec-

tually fecuring Her Majefty's Government, and
the due Allegiance of all Her Subjects.

Your Lordfhips will find, That the Prifoner, in

his Sermon preached at St. Paul's, has afferted a

Doctrine in direct Defiance and Contradiction of
that Refiftance ufed to bring about the Revolution -,

when he affirms the utter Illegality of Refiftance,

on any Pretence whatfoever, to be a Fundamental
of our Conftitution : And, as your Lordfhips will

hear it fully made out from the Proofs, by thofe

Gentlemen to whom that Part is affigned, he has

alfo plainly declared himfelf, that even that Refi-

ftance ufed at the Time of the late happy Revo-
lution, is not to be excepted out of his fundamen-
tal Rule.

My Lords, when a Preacher of the Gofpel, and
a Minifter of the Church of England, even under
this happy Eftablifhment, fhall thus publickly con-

demn the Foundations on which it ftands, in Defi-

ance of her Majefty and the great Council of the

Nation then fitting in Parliament ; it becomes an
indiipenfible Duty upon us^ who appear in the

Name and on the Behalf of all the Commons of
Great Britain, not only to demand your Lordfhips

Juftice on fuch a Criminal, but clearly and openly

to affert our Foundations.

4O 2 I crave
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I crave Leave to remind your Lordfhips of the Hiftory of Magna Charta alone, you can't doubI crave Leave to remind your Lordfhips of the

Condition of Things in both Kingdoms, immedi-
ately preceding the late Revolution : The Cafe is

ftated and recorded, between the late King James
and the Subjects of both Kingdoms, in the feveral

Declarations of the Rights of both Nations made
by them at that Time.

I fhall forbear to aggravate the Mifcarriages of

that unhappy Prince, further than by faying, That
it is declared in the Preamble to the Bill pafTed in

England, That by the Affiftance of evil Counfellors,

Judges and Minijlers, employed by him, he did en-

deavour to fubvert and extirpate the Proteftant Re-
ligion, the Laws and Liberties of the Kingdom, in

the feveral Inftanees there enumerated. And in that

pafTed in the Kingdom of Scotland, it Hands de-

clared, That, by the Advice of evil Counfellors, he

did invade the fundamental Conftitution of that

Kingdom, and altered it from a Legal limited Mo-
narchy, to an arbitrary defpotick Power.

Your Lordfhips,, on this Occafion T will again

confider the antient legal Conftitution of the Go-
vernment of this Kingdom ; from which it will

evidently appear to your Lordfhips, That the Sub-
jects of this Realm had not only a Power and
Right in themfelves to make that Refiftance,. but
lay under an indifpenfible Obligation to do it.

The Nature of our Conftitution is that of a li-

mited Monarchy, wherein the fupreme Power is

communicated and divided between Queen,Lords,
and Commons, tho* the executive Power and Ad-
miniftration be wholly in the Crown. The Terms
of fuch a Conftitution do not only fuppofe, but ex-

prefs an original Contract, between the Crown and
the People ; by which that fupreme Power was
[by mutual ConfenL, and not by Accident] limited

and lodged in more Hands than one : And the uni-

form Prefervation of fuch a Conftitution for fo

many Ages,, without any fundamental Change,
demonftrates to your Lordfhips the Continuance
of the fame Contract.

The Confequences of fuch a Frame of Govern-
ment are obvious r That the Laws are the Rule to

both, the common Meafure of the Power of the

Crown, and of the Obedience of the Subject

;

and if the executive Part endeavours the Subver-
fion, and total Deftruction of the Government,
the originai Contract is thereby broke, and the

Right of Allegiance ceafes : That part of the Go-
vernment thus fundamentally injured, hath aRight
to fave or recover that Conftitution, in which it

had an original Intereft.

Nay, the Nature of fuch an original Contract of
Government proves, That there is not only a Power
in the People, who have inherited its Freedom, to

aftert their own Title to it, but they are bound
in Duty to tranfmit the fame Conftitution to their

Pofterity alfo.

'Tis mif-fpending your Lordfhip's Time to

illuftrate this : 'Tis an eternal Truth, effential to

the Government itfelf, and not to be defaced, or

deftroyed, by any Force or Device.

That the Rights of the Crown of England are

legal Rights, and its Power ftated and bounded
by the Laws of the Kingdom ; That the executive

Power and Adminiftration itfelf is under the ftrict-

eft Guard, for the Security of the People ; and
that the Subjects have an Inheritance in their an-

tient fundamental Conftitutions, and the Laws of

the Land, appears from every Branch of this Go-
vernment. 'Tis die Tenor of all Antiquity j our

Hiftories and Records 'afford innumerable Proofs

of it : And when your Lordfhips look back on the

Hiftory of Magna Charta alone, you can't doubt
of the Senfe of our Anceftors, that they were Ma-
ilers of Franchifes that were truly their own, and
which no earthly Power had Right to extort from
them. Many others, of inconteftable Authority,,

are thofe valuable Relicts, which our Popifh An-
ceftors have left us, as Proofs of the Freedom of
our Conftitution, of the conftant Claims they made,.
both in and out of Parliament, to their Inheri-

tance in their Laws, againft the Encroachment of
arbitrary Power ; and when the loft Extremity call'd

them to it, they never fail'd to vindicate them by
the Arms of Refiftance.

" Such was the Genius of a People, whofe Go-
" vernment was built on that noble Foundation,
" not to be bound by Laws, to which they did not
" confent ; that, muffled up in Darknefs and Su-
" perflation, as our Anceftors were, yet that No-
" tion feemed engraven on their Minds, and the
" Impreffions fo ftrong, that nothing could im-
" pair them."
Upon the Reformation of Religion, when all fo-

reign Power was abolifhed, and the Supremacy of

the Crown was reftor'd to its Height by many Acts
of Parliament, your Lordfhips will always find

Declarations at the fame Time made of the Rights
of the People; particularly that of the 25th of
H. VIII. where 'tis faid, That the Realm of Eng-
land is free from any Man's Laws, but fuch as have
been devifed, made and ordained within the fame,
for the Wealth of it ; or fuch other\ as the People

of the Realm have taken at theirfree Will and Con-

fent, and by long Ufe have bound themfelves to, as

the antient efiablifhed Laws of the Realm,, and none
otherwife.

Your Lordfhips will, I doubt not, confider

thofe Laws made at that Time, to be frefh and'

remarkable Declarations, and Ratifications of the

original Contract.

This excellent Conftitution of our Government
has been, thro

5, many Struggles, preferv'd from that

Time to this, and the true Spirit of the Englifh
Nation ftill kept alive, down to the Times of the

late happy Revolution ;. at which Time the Dan-
ger being imminent, not only to the Laws and Li-

berties of the Kingdom, but to the Proteftant Re-
ligion, THE ANTIENT VIRTUE OF THE
ENGLISH NATION EXERTED ITSELF,
AND SHONE OUT IN ITS FULL LUS-
TRE, IN THAT GLORIOUS WORK.
The many Laws pafs'd fince, more particularly :

thofe for the Settlement of the Crown and Succef-

fion, are fo many repeated Declarations of their

late Majefties, and her Majefty now on the

Throne, together with the reprefentative Body of I

the Nation, in Confirmation of their antient Con-

ftitution. Nay, my Lords, we have higher Tefti-

monies to appeal to ; the many glorious Suceeffes !

with which God Almighty has bleffed the Arms
of her moft Sacred Majefty, employ'd in Defence

j

of the Arms of Refiftance, are fo many Teftimo-

nies from Heaven in our Vindication.

Your Lordfhips take notice on what Grounds
|

the Doctor continues toaffert the fame Pofition in

his Anfwer. But is it not moft Evident, that the
j

general Exhortations to be met with in the Homi-
lies of the Church of England, and fuch like Decla-

rations in the Statutes of the Kingdom, are meant

only as Rules for the Civil Obedience of the Sub-

ject to the legal Adminiftration of the fupreme

Power in ordinary Cafes ? And it is equally abfurd,

to conftrue any Words in a Pofitive Law to autho-
[

rize the Deftruction of the whole, as to expect,
j

that
,
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that King, Lords, and Commons mould, in exprefs

Terms of Law, declare fuch an ultimate Refort as

the Right of Refiflance, at a Time when the Cafe

fuppoies that the Force of all Law is ceafed.

But the Commons think he hath, by his Anfwer,
highly aggravated his Crime, by charging fo per-

nicious a Tenet, as that of abfolute unlimited Non-
Refiftance, to be a fundamental Part ofour Govern-
ment, and by afferting this as the Doctrine of the

Church of England.

It is a great Reproach to the Excellency of our

Conftitution, to impute fuch Principles to it as in-

evitably infer its Deftruction ; and an equal Dif-

honour to the Crown of this Realm, the great

Glory of which is to be fct over and govern a Na-
tion of free-born Subjects, the meaneft of which
has an Inheritance in the Government and the Laws
equal with the greateft.

They likewife efteem it an high Reflection on
Religion itfelf, and the Church of England, to

charge its pureft Doctrines with fuch Conftruc-

tions, by which all Irreligion and Oppreffion would
be authorized.

The Commons muft for ever confider themfelves

under the ftrongeft Obligations of Gratitude to our

great Deliverer, to affert the Honour and Juftice of

that Refiflance by which he refcued an oppreffed

People from inevitable Deftruction ; and think they

ihould not deferve the Name of Subjects of Great

Britain, or the leafl Bleffing of fo good a Govern-
ment, if at this Time before your Lordfhips, and
for ever hereafter, they did not affert, in the moft
flrenuous Manner, the Honour and Juftice of that

Refiflance which brought about the late happy Re-
volution. And upon this Foundation it is, that they

doubt not but your Lordfhips, will, in a Parliamen-

tary Way, fatten a Brand of indelible Infamy on that

enflaving Tenet by which it is condemned.

I mail take up lefs of your Lordfhips Time on

the following Articles.

The Commons efteem the Toleration of Prote-

ctant Diffenters to be one of the earliefl and happieft

Effects of the late Revolution, wifely calculated for

the Support and ftrengthening the Proteftant In-

tereft, the great End of the Revolution itfelf.

They remember, with the highefl Gratitude to

her Majefty, her Royal Refolution declared from
the Throne, to preferve it inviolably -, and they ob-

ferve to your Lordfhips, that it appears to them,

from a Report on their own Journals of a Conference

between both Houfes, on the Bill againft Occafional

Conformity, (not meant to enlarge the Liberties of

Proteftant Diffenters) That the Perfecution of Prc-

teHants is, in the Preamble to that Bill, declared

to be contrary to the Chriftian Religion, and the Doc-
trine of the Church of England, and that the A5i

of 'Toleration ought to be kept inviolably ; and the

Commons find no Exception then taken by your

Lordfhips to that Declaration ; but on the contrary,

many Expreffions from both Houfes, highly ex-

tolling the Policy and good Effects of that Law.
Your Lordfhips will perceive, from the Evidence

of the Commons, many plain Declarations of the

Prifoner in Maintenance of this Article ; but we
offer it to your Lordfhips, as a further Evidence,

that he moft fhamefully arraigns the Memory of a

Prelate, eminent for his Zeal to the Proteftant Re-
ligion, for his companionate Intercefiions with

(^Elizabeth, in Favour of Diffenting Protectants ;

a Reflection plainly meant by him to caft an Odium
on the Act of Toleration, and on the prefent Fa-

thers of the Church, fo eminent for their Charity

and Moderation ; and from the Applaufes he gives

to the Severities fhown by that Queen, he illuftrates

the Calumny thrown by him on her prefent Maje-
fty, and her Approbation of the Toleration : Your
Lordfhips will duly confider the Malignity of Ex-
preffions meant to condemn fo good a Law, now
ftanding in its full Force, and to encourage the Un-
chriftian Principles of Perfecution.

The latter Part of the fecond Article is founded
on the legal Supremacy of the Government in Mat-
ters Ecclefiaftical, by which all Ecclefiaftical Jurif-

diction, by the anticnt undoubted Laws of the

Kingdom, is made fubject to the Civil Power.
The Prifoner, in Terms very unbecoming, has

ftruck at this eflential Part of our Conftitution, in

thofe Words ; wherein, after having peifuaded the

fuperiour Paftors of the Church to thunder out

their Anathema's againft Proteftant Diffenters, He
defies any earthly Power to reverfe fuch Sentences.

My Lords, the reftoring the legal Supremacy
of the Crown, was the Effect of the Reformation

of Religion in this Kingdom ; and the Abufe of
that Power, to the apparent Danger and Deftruc-

tion of the Church of England, in the Inftance ofthe

late illegal Ecclefiaftical Commiffion, remains con-

demned by the Bill of Rights.

But the Commons crave Leave to obferve, that

the independentPower or Jurisdiction of theChurch,

or of Ecclefiaftical Judges, which is the Doctrine

advanced by the Prifoner, is no lefs dangerous. It

flands in utter Defiance and Contradiction ofMagna
Charta, and the Laws of the Land ; 'tis deftructive

of the legal Supremacy of the Crown and Ligifla-

ture , a Violation of the Oath of Supremacy ; con-

trary to the Principles of the Reformation, and the

Doctrine and Intereft of the Church of England, of

which he is a Member.
The Commons are ftrengthened in their Concern

for the legal Supremacy, when they call to Mind
her Majefty's Letter to his Grace of Canterbury, of

the 25th of February 1 705, for proroguing the Con-
vocation j wherein her Majefty ispleafed to declare

her conftant Care and Endeavours to preferve the

Conftitution of the Church of England as by Law
eftablifhed, and her Rofolution to preferve the Su-

premacy, as being a fundamental Part of it : And
upon thefe Confiderations, they have an abfolute

Affurance of an equal Regard on your Lordfhips

Part, to a Matter of fo great Importance.

Your Lordfhips v/ill obferve the third Article to

be included within the general Charge of the fourth :

But, the Commons being fenfible, with how diftin-

guifhed a Malice the Subftance of this Charge is

levelled by the Prifoner againft the Honour of her

Majefty and the two Houfes of Parliament, they

thought it their Duty to her Majefty to lay this

before your Lordfhips in a diftinct Article, for your

particular Confideration and Judgment.

When your Lordfhips reflect on the late heavy

Cenfure, which the Queen and both Houfes fo juftly

laid on the Authors of the like groundlefs Slander,

you will think that the Prifoner has revived and

avowed the fame, from an inveterate Pride to fig-

nalize his Enmity to her Majefty and both Houfes,

and in the moft publick Manner to infult the Ho-
nour of the Queen and Legislature, at the fame

time that he was endeavouring to fubvert then-

Foundation.

The Commons will ever fhew the utmoft Jealoufy

for the Safety and Honour of her Majefty's Perfon,

and muft always efteem it their peculiar Concern to

vindicate every Attempt that fhall be made againft

it ;
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k v andaffure your Lordfhips,; theycan't be forget-

ful of that fignal Regard her Sacred Majefty fhewed

to the Chutch of England, at the Time of the late

Revolution ; of that conftant uniform Zeal fhe has

expreffed for it from that Day to this ; that per-

petual Monument of her Royal Bounty to the

Clergy of the Church of England,, to the Dimku-
tion of her own Revenue ; nor of her Royal Care

for the perpetual Eftablifhment of its Difcipline

and Worfhip, in making, it a fundamental and ef-

fential Part of the Union of the two Kingdoms :

Thefe Things they efteem an abfolute Security,, that

her Royal Protecluon and Affection for the Church

of England can never fail.

The Commons doubt not of your Lord/hips par-

ticular Notice of the Parallel mentioned in this

Article,, by which your Lordfhips will collect the

Inveteracy of the Defign from the Odioufhefs of

the Comparifon..

In their fourth Article the Commons have laid

before your Lordfhips many Charges ; which,,tho''

©f different Confiderations, yet all conduce to the

main Charge of the Commons, as tending to un-

dermine her Majefty's Government,, and to raife

Sedition and Rebellion.

Your Lordfhips will find, from' many and preg-

nant Proofs fupporting this Article, That her Ma-
jefty's Adminiftration, whereby fhe has juftly gain-

ed the Affections of all her true Subjects,, is re-

prefented by the Prifoner as deferring the utmoft

Odium and Contempt of her People.

That the Civil and Religious Rights of her Sub-

jects, which her Majefty has protected with the

Tendernefs of a moil indulgentMother, are betrayed

by thofe to whom fhe has committed die Care of

them, and that they are now in a Condition more
Calamitous than at that Time, when Superftition

and Tyranny were ready to have fwallow'd them up:

Your Lordfhips will find him labouring to per-

fuade the People, that the Condition of Peace and

Profperity,, which the good Government of her

Majefty has fecured to her Kingdom, is a State of

utter Diftraction and Contufion, wherein all Irre-

ligion and Diforder is not only unpunifhed, but

encouraged.

Nor will your Lordfhips wonder to find a Perfon,

who has thus fet himfelf to weaken the Title of

her Majefty to die Throne,, reprefenting her Ad-
miniftration like that of one who has no Title

at all.

And from this ruinous and almoft irretrieve-

able Pofture of Affairs, your Lordfhips will find

him confidering himfelf as a peculiar MefTenger,

appointed and called out to open the Eyes of the

deluded People,, and to undeceive a Nation thus

abufed. And this,, my Lords, he has done, not

in the Words of Meeknefs and Peace ; not by ex-

horting them to the Exercife of the fubmiffive Doc-

trines of Paflive Obedience and Non-Refiftance ;

but he affures them,, that he does not come to

preach Peace,. but to found a Trumpet ; he endea-

vours to excite fuch true Sons of the Church as

are of his Perfuafion, to recover, defend, and

maintain, with their Lives and Fortunes, their in-

vaded Rights, and fuch Doctrines as he has

thought fit to deliver to them.

My Lords, I take Liberty to acquaint your Lord-

fhips, that the Commons conceive, that the Laws
and Statutes ofthe Realm, and the Order and Peace

of Government, neceffarily injoin it as a Duty up-

on all private Subjects, to reprefent their Senie of

die Nation's Grievances in a Courfe of Law and

Juftice, and nototherwife j- and whenever the Op-
prefiions become National or Publick, They claim
it as the peculiar Right of their own Body, to
purfue the evil Inftruments of them,, till publick
Vengeance be done 5, and at the fame time the

Commons affure your Lordfhips,. that they will ac-
count it their indifpenfible Duty to her Majefty
and their Country, to affert the Juftice and Wif-*-

dom of her Adminiftration* againft the Enemies-
of both.

I have thus ftated to your Lordfhips the Nature
of this Caufe ; wherein,, I perfuade myfelf, yoi1

!-

perceive many Points of the higheft Moment to the
Peace and Welfare of the Kingdom,.
The Tendency of the Crimes,, of which the Pri-

foner ftands accufed,. lies open and apparent : But
I yet beg your Patience, to draw the Scene a little

clofer.

Your Lordfhips will confider the neseffary Confe-
quence of a Pofition, meant and expounded fo as

to perfuade the World, that the glorious Work of
the Revolution was the Fruit of Rebellion, and the
Work of Traitors. Does it not declare the late

Reign to be one continued Ufurpation r And under
what better Circumftances does it bring the prefent I

Is the Act of Toleration condemned with any
other Tendency than to weaken fo great a Support
of the Revolution itfelf ? And I intreat your Lord-
fhips to confider the certain fatal Effects of art

univerfal Diflatisfaction of the People, in Thing?
that concern them neareft, the Safety of the Church
of England, and the Proteftant Intereft, and the
Security of themfelves and their Pofterity..

It's true, my Lords, that,, confidered at a Di-
ftance, there feenis a Repugnancy in this Gentle-
man's Syftem.. How comes it to pafs, that abfo-

lute Non-Refiftance and the Spirit of Rebellion

ftand fo well together, and are made fo fuitable,

in die fame Difcourfe I

But, if your Lordfhips fhould difcem,. in any Part
of his Sermon, any dark Flints, or difguifed Opini-
ons, of a Sole Hereditary Right of Sueceffion- to the

Crown, that will fhew your Lordfhips the true Con-
fiftency of the whole ;. your Lordfhips v/ill find, that

in his Opinion, the Duty of the abfolute Non-Refi-
ftance is owing to him only that has the DivineCom-
miffion to govern ; and from thence your Lordfhips.

cannot fail of knowing againft what Queen, what
Government,, what Eftablifhment, he encourages,

the taking up the Arms of Refiftance.

I have thus endeavoured to difcharge the Trufr
repofed in me by the Commons, and am not un-

fenfible how far fhort I have fallen ; but, my Lords,

I affure myfelf that the Caufe cannot fuller by it, its

ownStrength andVigour will fupport it at thisTimer

and fo long, I hope, as the Nation endures.

Your Lordfhips fee plainly,, that the Duty of the

Commons, which they will always difcharge, called

upon them very loudly to make Inquifition on fo

remarkable an Offender as the Prifoner at the

Bar.

Your Lordfhips fee they had not accquitted

themfelves aright, if they had intrufted the Profe-

cution of this great Caufe in any other Hands but

their own, or fuffered thefe Points to have been

handled in any Place but in full Parliament -, or be-

fore any other Judicature but that of your Lord-
fhips :. And it is with the greater! Chearfulnefs and

Security, that they fubmit the Caufe of the Queen,

of the whole Nation, of the Proteftant Religion,.

and Proteftant Succeffion, to the Weight and Wif-
dom of your Lordfhips Judgment,

Mr.
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Mr. Attorney General. I did acquaint yourLord-

fhips that there were two Sermons delivered into Gentlemen,
the Houfe of Commons, which I defire may be now
delivered in, and read to your Lordfhips. We
mull defire Mr. Jodrell to give an Account where
he had thofe Books in his Hands.

Then Mr. Jodrell was /worn.

Mr. Jodrell. Thefe two Books were delivered

in at the Table of the Houfe of Commons, by one
of the Members.

Mr. Att. Gen. Were they fhewn to Dr. Sache-

verell when he attended the Houfe ?

Mr. Jodrell. They were fhewn to him at the

Bar of the Houfe.
Mr. Att. Gen. Did he own them to be his

Books, or what did he own about them ?

Mr. Jodrell. That which is the Sermon preached
the fifth of November he owned to be his, and
that he directed it to be printed.

Then that Book was delivered in.

Mr. Att. Gen. There is another Sermon which
was preached at the Affizes at Derby, that was alfo

fhewn him at the Bar, and he owned it.

Lord Chancellor. What fay you as to the Preface

of the other Sermon ?

Mr. Jodrell. He owned the Dedication of it to

be agreeable with the Dedication of that Impreffion

which he ordered to be printed.

Mr. Att. Gen. We pray the Dedication may be
fhewn to him ; if he denies it, we are ready to

prove it by the Printer.

Sir Simon Harcourt. My Lords, the Doctor
did own the Sermon, and the Dedication of both
the Sermons, before the Houfe of Commons ; and
he will not give your Lordfhips the Trouble of
hearing any Proof of them. He doth own them.
Mr. Att. Gen. Then we defire they may be

read.

Clerk reads the Dedication of the Derby Sermon,
and the Dedication and Sermon at St. Paul'/.

The DEDICATION of a SERMON
preached at the Aflizes held at Derby, Auguft 15,

1709, by Henry Sacheverell, D. D. Fellow of
Magdalen College, Oxon, and Chaplain of St.

Saviour's, Southwark.

THE Peculiar Honour Ton were pleafed to con-
fer upon me after the Delivery of this plain

Difcourfe, was fo Signal, that nothing lefs than this
Publick Acknowledgment can acquit Me of Ingra-
titude.

Now, when the Principles and Interefb, of our
Church, WConftitution, arefofhamefidly Betray' J,
and Run down, it can be no little Comfort to a/!

thofe who wifh their Welfare and Security, to fee,
that notwithftanding the Secret Malice, and Open
Violence they are Perfecuted with, there are ftrfl to
be found fuch Worthy Patrons of both, who dare
Own and Defend them as well againft the Rude and
Prefumptuous Infults of the One Side, as the Bale,
Undermining Treachery of the Other ; and who
Scorn to Sit filently by, and partake in the Sins of
thefe AfTociated Malignants.

Though the Truth fecms to be fo much Forfakcn
at prefent, yet, God be thanked, they Jhall yet find,
to our Honour, that we have fill amongsl 'Us thofe
who have Courage to fpeak it, as well as thofe who
have Lives and Fortunes to Maintain it : And tho

y

the Age is funk itito the Loweft Dregs of Corrup-
tion that it cannot endure Sound Dotlrine, there are
not wanting Some to Preach it, and Others to Sup-
port it, at the Expence of Both. May the Influence

of your Good Examples, which as much Animates
our Friends, as it Terrifies our Enemies, be as dif-

fufively Prevailing, as 'tis nobly Confpicuous ; and the

Bleffing of that Church attend you, which you fo
Eminently adorn and fuftain !

And, as
x
1 am obliged by the Relation I have the

Honour to bear your Family, may a double Por-
tion of the Divine Favour reft on Ton, (Mr. High
Sheriff) whofe Commands Iwas very ready to execute
in this Office, fince you thought neither the Advance-
ment of your Years, fo generoufly expended for the

Good ofyour Country, nor the great Trouble attend-

ing this Poft, fujficient to exempt you from flawing
that fteady Loyalty and Zeal to ferve Her Majefty
and the Government, for which you have been fo
remarkably Diftinguifhed.

I am, with all Regard,

GENTLEMEN,

Your very Humble Servant,

Henry Sachererell.

To the Right Worfliipful

GEORGE SACHEVERELL, Efq;

High Sheriff of the County of Derby ;

AND TO

The Honourable Gentlemen of the

GRAND J U R T,

Gilbert Thacker, Efq;
Robert Wilmot, Efq;

John Fitz-Herbert, Efq;
John Beresford, Efq;
Henry Vernon, Efq;
William Cook, Efq;
William Cavendi/h, Efq;
Francis Pole, Efq;

William Horton, Efq;

George Savill, Efq;

William Brown, Efq;

Paul Balledon, Efq-,

James Chetham, Efq;

William Wolley, Efq;

George .Turner, Gent.

The PERILS of FALSE BRETHREN,
both in Church and State :

SERMON Preached before the Right Ho-
nourable the Lord Mayor, Aldermen,

and Citizens of London, at the Cathedral Church

of St. Paul, on the Fifth of November 1709.

By Henry Sacheverell, D. D. Fellow of Mcgda-.

len College, Oxon, and Chaplain of St. Saviour's

Southwark.
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To the Right Honourable

Sir SAMUEL GERRARD, Bart.

Lord Mayor of the City of London.

My Lord,

BY Your Lordfhip*s Command, this Difcourfe ven-

tures to appear in Publick, in Contempt'of all

thofe Scandalous Mifreprefentations the Malicious

Adverfaries of our- Church have traduced it with,

and that Impartial Sentence it had the Honour to

receive from fame of thofe Acute and "Wife Judges,

who Condemned it, without Sight or Hearing. But

it is no New Thing with fome M^n to Cenfure at

Random what lies out of their Sphere ; Examining

a Caufe may prove Dangerous, for fear of their own
Conviction of its Merits. When Men are refolved

to leap into a Gulph, the beft Way is to fhut their

Eyes, for fear they fhould fee their Danger, and

Repent of their Folly. When they are thus aban-

doned and given up to Ruin, the Charitable Hand,

that would hold out an unwelcome Light to pre-

vent it-, muft expecl to be treated with that ungrate-

ful Infolence and Reproach, which ufually attends

the Generous Freedom of thofe who Dare fpeak Sea-

sonable, and Neceffary Truths. That Patient'*

Cafe doubtlefs is very Defperate, that fets himfelf

againfl his Cure ; and when Men are fo ftupidly

hardened in their Errours as to refill the moft gla-

ring Evidence, there's no Room for Argument, or

Gofpel. Moles, and the Prophets, may with Chrift,

and his Apoftles, be Banifhed our Synagogues, when

Truth muft be Oppreffed by Number, and Noife

foretelwhat will become of Our Conftitution, when
'tis fo Vigoroufly Attacked from Without, and fo
Lazily Defended from Within.

We are told by thefe Men, who would fain fhut

both our Eyes, and our Mouths, in order the more

effeclually to Undermine, and Deftroy Us, that the

Pulpit is not a Place for Politicks ; and that 'tis the

Bufinefs of a Clergyman to Preach Peace, and not

Sound a Trumpet in Sion ; fo exprefly contrary to

the Command of God, to Cry aloud, and Spare not.

My Lord,"/ was humbly of Opinion, that the Fifth

Commandment was Genuine -, the Fanaticks would

do well to'firike that Dangerous Precept out of the

Decalogue, as the Papifts have the Second, that

neither might Rife in Judgment againfl thefe United

Friends, and Brethren. Now as This ftands the

Firft in the Second Table, is it not of the utmoft

Importance, to be rightly Underftood, as containing

the Principal Duty that we owe to God's Vicege-

rents, which has been fo Scandaloufly, and Villanoujly

Mifinterpreted of late, to the Great Difhonour of
Both ? Certainly Our Church thought fo Formerly,

when it 'took fuch Care to Guard Our Obedience,

with more Homilies concerning the Peril of Rebel-

lion, than any other Sin. And when was more

Reafon for Enforcing their Doctrines than now,

when We fee thefe admirable Diffuafives againfl

Faction and Sedition, malicioufly Wrefted to Coun-
tenance and Support it ? If our Excellent Confti-

tution apprehends no Hazard from thefe Licentious

Proceedings, I am fure Thofe who would defend it

from them, have Reafon to do fo, with Regard to their

Own Perfons : Our Paftors cannot do their Duty,

without being Menaced for it, and Slandered by the

Vile Amanuenfes of the Mob, to expofe us to their

Fury, as Papifts, and Men Difaffected to Her Ma-
and Rebellious Appeals to the People, as the only jefty's Government, whofe Safety, Rights and Efta

Judges of Right, and Wrong, and the dernier Re-

fort of Juftice and Dominion. Are not thefe the

Fafhionable Methods now made ufe of to Over-

bear, and Silence our Church, to Affront and Revile

cur Legiflature, in order to Break in Upon the Pre-

rogative of the Crown ? By Threatening them with

Imaginary Legions, and a popular Tribunal, where

//.WrAuthority, and Eftablifhment are to be Try'd

^Determined ? To put a Stop to which Dangerous fteady Principle

and Encroaching Mifchief, that now with Impuni- hearty Prayer of,

ty walks up and down through this Diffracted King-

dom, J thought it my Duty (being Summoned to this

Office by your Lordfhip) to Difcharge it in the

BEST METHOD / could, to Preferve Us

from thefe Malicious Defigns, by endeavouring, if

'poffble, to Open the Eyes of the Deluded People

in this Our Great Metropolis •, being Confcious of

what Prodigious Importance it is to the Welfare of

the whole Nation, to have its Rich and Powerful

Inhabitants fet right in their Notions of Govern-

ment, both in Church and State •, that they may

not be Fiatter'd into their Ruin, butfeeing the Fatal

Confluences of thefe Damnable falfe Doctrines,

which fome Seditious Importers have laboured to

poifon them with, may Forfake and Deteft them.

I am confident, My Lord, that this Glorious

and Renowned City can Boaft of fo many Excellent

Examples of Unfhaken Steadinels, Difinterefted

Probity and True Zeal, and Loyalty for Our
Church, and Sovereign, that if they would aft with

the fame Open, and Undaunted Refolution Your

Lordfhip does, thefe Affrighting Phantoms muft

Vanifi.
X

But z/Honeft Gentlemen willJitftill, and

give up their Caufe through want of Courage, or

a Juft Senfe of the Dangerous Attempts of Our

Enemies, without the Spirit of Prophecy, We may

blifhment, together with Thofe of the Church, We
fo earneftly contendfor ; which I folemnly here De-
clare (as I did before in this Difcourfe) to be my
only Aim and Intention ; and in an humble way to

follow the Footfteps of your Lordfhip, who is fo

bright an Ornament, and Support of them. That

this great City 7nay flourifh under your aufpici-

ous Conduct, and never want a Magiftrate of your

Guide and Govern it. is the

My LORD,

Your LORDSHIP'S

Moft Humble Servant,

HENRY SACHEVERELL.

2 C O R. xi. 26.

In Perils among falfe Brethren,

A'
MONG all the moft dreadful Plots

that ever threatened this Church, and

Kingdom, the difmal Tragedy contrived

as this Day to be executed on Both, may juftly

claim the horrible Precedence, and confequently

the higheft Expreftions of our Gratitude for fo

aftonifhing and miraculous a Deliverance from it.

' For
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For whether we confider the Black Depth of

< its fubtle Contrivance, the deftructive Extent,

* and fangidnary Confequences of it, or its fur-

« prizing and unaccountable Difcovery, we muft
' confefs, that nothing but the Alt-Powerful and
* Gracious Hand of God, interpofing againft the ut-

« ter Subverfion of Our Nation and Religion, could
« have prevented fuch a Fatal Con[piracy : A Con-
'•'fpiracy! fo full of the mod Unheard-of Malice,
« moft Infatiable Cruelty, moft Diabolical Revenge,
* as only could be hatch'd in the Cabinet-Council of
1

i/<?//, and brought [orth in a Conclave of RomiJh
« Jefiiits ! Now tho' the Hiftory of this unparal-
* lel'd Myftcry o[ Iniquity was Defigned againft Us
* at fuch a Diftance of Time, and the i7̂ fo evi-

« dently Acknowledged, that the Papifts themfelves
« are fo far from Denying, that they £.v/<?/ it with
« the Higheft Panegyricks ; fo that there needs nei-

« ther Proo[ of the one, nor Repetition of the other

:

* Yet doubtlefs 'tis as much our Duty, as Intereft,
1 to keep up the Annual Celebration of this Never-
* to-be-[orgotten Feftival. For that the very Face
1 and Shadow of our Church and Conftitution is

' yet Surviving ; That this Good and Pious Relit!
' of the Royal Family Sits now Happily upon the
' Throne ofHer Great Anceftors ; That our Hierar-
1 ehy and Nobility was not finally Extirpated and
[ cut off; That our Country was not made an Acel-
' dama, a Field o[ Blood, and a Receptacle of Ufurp-
' ing Robbers ; That We yet, without Slavery,

Superftition, or Idolatry, enjoy the Benefit of our
Excellent L^w^, and moft Holy Profeffwn Un-
defil'd : In a Word, That God has yqt vouch-
fafed us this Opportunity of coming into his Pre-
fe'nce, to Acknowledge thefe Ineftimable Bieflings,

is owing to his Mercy fo fignally fhewn to Us, in

Difappointing the Barbarous MaJJ'acre intended
This Day. A Day ! which ought to ftand for

Ever in the Englijh Kalendar, as an Eternal AEra,
at the One End, as the Thirtieth Day of January
at the Other, for Indelible Monuments of the Irre-

concilable Rage, and Blood-Thirftinef of both the

Popijh, and Fanatick Enemies of Our Church, and
Government ! For thefe are equally fuch Treache-

• rous FALSE BRETHREN, from whom we
muft always expect the utmoft Perils, and againft

whom we can never fufficiently Arm Our felves

with the greateft Caution and Security. Thefe
TWO DAYS indeed, are but One United Proof,
and Vifible Teftimonial of the fame Dangerous, and
Rebellious Principles, thefe Confrderates in Iniquity

maintain : And as the One is but a Thanksgiving
for our Deliverance from what the Firft Projected

;

fo is the Other an Humiliation, for what God per-

mitted the Latter, by Their Help and Direction, to

put in Execution. I think therefore the Beft way
of Acknowledging thefe Great Mercies, and Judg-
ments of God, and Acquitting Both Solemnities in

a Proper way, is by fo juftly Confidering Our
Circumftances with refpeft to Each Side, as to

Guard againft Their Malicious and FatJicus De-
figns for the future ; that we may never Truft
Either, to need a Second Deliverance from thofe

' Villainous Enterprizes, they will never ceafe to put
in Practice, whenever they fee an Opportunity of
Doing it with Security.

* Now as Perfecution, and Afflitlion, were the

diftingui[hing Badges of the Meffiah, who was a

Man o[ Sorrows, and Acquainted with Grie[s ; fo

to convince his Diftiples, that his Kingdom was
not o[ this World, He Bequeathed the lame [ad
Legacy to Them, to [hare the Charatler, as well

as imitate the Example, of their dying Lord, and
Mafter. With unfhaken Courage, and Reftlution,

Vol. V.

to take up His 5/^iy 0«?/}, and follow the Great
Leader o[ their Salvation : To March with a
Chearful Magnanimity through all the Powers of
Darkncf, looking unto Je[us the Author and Fi-
niftoer o[ their Faith, who for the Joy that was
Jet before Him, Endur'd the Crofs, defpifing the
Shame, and is fit down at the Right-hand of the
Throne of God. Thus was His Church to expect
no Better Treatment than Her Great Founder
and Original, to pafs through the fame Fiery Tri-
al, to be made PerfecJ through Sufferings, to be
Militant here, in order to be Triumphant here-

after ; and like Him, to be Crown with Thorns
in this World, to Obtain a Crown of Glory in the
Next. Not only to Encounter the Open Fury
and Violence of Her Profef'd and Inveterate Ene-
mies ; but (which was the Bittereft Part of Her
Sufferings) like Her Saviour, to be Betray'd, and
perfidioufly Given up by Her Own Falfe-he&rted
and Infidious Apojlles.
1 As the Hiftories of the Church in All Ages
are as 'twere but One Continued Ratification of
this Melancholy Truth, made up of fo many
Mournful Narratives of the Unhappy Lives, and
Difaftrous Deaths of Saints, Martyrs, and Confef-
[ors, who Bravely feal'd the Faith with their Blood ;

lb it is Exemplified in no One Inftance more
than in that Primitive, and Heroick Champion of
Chriftianity, the Author of this Epiftle. Where-
in, for the Wonder, and Emulation of Pofterity,

He has recorded a Long and Frightfrl Catalogue

of thofe Aftonifhing Calamities He had underwent
in the Propagation of the Go[pel. Such Ample
Satis[aclion did the Pious Labours of the Con-

vert make for the wicked Perfcution of the

Jew, when, by a Miraculous Turn of Providence,

the Greateft Sinner was changed into the Devouteft

Saini, and the moft Zealous Bigot againft, into

the moft Refolute Sufferer [or, Fi.eligion. Yet
however this Great Apoftle might have Attain'd

fo extraordinary a Degree of Merit, as to Out-

Jhine all that Noble Army o[ Martyrs which Adorn
the Bloody Kalendar of the Church ; nay, as He
expreffes it, to come never a Whit [hort o[ the

Greateft Apojlles, and as 'twere to Vyc Characters

with the very Choften of the Son o[ God ; Does it

not feem a little to carry the Air of Oftentation,

and Vain-glory, thus to claim the Pre-eminence

and Supremacy, and to boaft himfelf in that Pom-
pous Shew of Services that He hath done for God
and the Church ? But We lhall eafily Reconcile

the Apoftle and the Orator, and find no Imputa-

tion upon his Modefty, if we confider the Occa-

fion o[ it. He had (as He informs Ur.) with

much Pains and Expence, Planted Chriftianity

in Corinth, where he had no fooner, by a Mira-
culous Miniftry, Eftablifh'd it, but feveral Falfe

Apojlles and Seducers were, in his Abfence, Crept

into the Church, to Vitiate and Corrupt his

New Profelytes, under Pretence of More Pu-
rity and Holinef, (like our Modern SecJarifts) to

raife a Schi[m amongft them, and to draw ihem off

from the Opinion they had of St. Paul ; by Ridi-

culing Him for his Perfrn and Addre[s, as a

Little Unedfyirig, Ungifred Preacher, o[ a weak
bodily Pre[cnce, and Contemptible Speech ; thus

Wounding the Miniftry through the Sides of the

Minifter. Such Slights and Provocations certain-

ly were a [ufficient Ground for the Apoftle to in-

fill upon his Character, left the Gofpel mould
fuffer by it : And with Authority to Rebuke the

Ingratitude of the Corinthians, and Vindicate his

Dignity, and Tranfcendent Excellencies, againft the

bale Lies, and Calumnies, caft upon Him by fuch

4 P ' Me
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' falfe Apcftles, deceitful Workers , transforming
4

themfelves into the Apoftles of Chrift, like their
4 True Father the Devil, transforming himfelf into
4 an Angel of Light. With what Juftice then
* might He here ftand upon the Comparifion, when
* thus vilely Run down, by fuch Wretched, Emp-
4

ty , Hypocritical Sophifters ? To appeal to his
4

Spiritual Gifts, and Revelations, and Sufferings,
4

in Competition with fuch Impudent, Boafting,
* Self-conceited Pretenders, was the Loweft A£t of
* Humility, and Good-Nature ; to Condefcend to
* Difpute with fuch as ought to be Anfwered, not
* with Arguments, but Anathema's! Yet behold the
1 Singular Modefty of this Great Apoftle ! He can-
* not enter upon his own Juftification, without
* much Reluctance, and a long Apology to intro-
4 duce it. / am become a Fool in Glorying (fays
4 he ) but you have compelled Me to it. I fpeak
4 as concerning Reproach, as tho' we had been Weak :

4 Howbeit, wherein any is Bold, I fpeak foolifloly, I
4 am bold alfo. Ase they Hebrews? fo am I! Are
4 they Ifraelites ? fo am I ! Are they the Seed of
4 Abraham? fo am I ! Are they Minifters of Chrift?
4 / fpeak as a Fool, I am, more. In Labours more
4 Abundant, in Stripes above Meafure, in Prifons
4 more Frequent, in Deaths often; of the Jews five
4 'Times received I forty Stripes, five one. Thrice
4 was I beaten with Rods, Once was Ifton'd, Thrice
4 I fuffered Shipwreck, a Night and a Day have I
4 been in the Deep. In Journeyings often, in Perils
4
of Waters, in Perils of Robbers, in Perils by my

4 own Countrymen, in Perils by the Heathen, in Pe-
4 rils in the City, In Perils in the Wildernefs, in Pe-
4 rils in the Sea, in Perils amongft FALSE
4 BRETHREN. In this Rhetorical Abridgment
4 of the Sufferings, and Dangers of his Life, there's
4 a very Obfervable Gradation ; the Apoftle ftill Ri-
4
fes in his Calamities, and puts this Laft as the

« Higheft Perfeclion of his Mifery, as that which
4 made the deepeft hnpreffion upon his Pafftons, and
4 What He bore with the greateft Refentment and
4 Difficulty. The many fevere Pains, and Tortures

* inflicted on his Body, were nothing to This ; nay,
4 the Good-Nature, and Mercy of Highwaymen, and
4 Pagans, and even the Devouring Bofom of the
4 L\eep, were to be Preferred before, and fooner
4

(it leems) to be Trufted to, than the more cer-
4 tainly Deftrutlive, and Fallacious Bofom of a Trea-
4 cherous, FALSE BROTHER.

' I fhall take the Exprefiion in its full Latitude,
4 without confining it to the exprefs Defign of the

' Place ; tho' it were very obvious to draw z Parallel
1 here, betwixt the fad Circumftances of the Church of
4 Corinth formerly, and of the Church of England at

* prefent ; wherein Her Holy Communion has been
4 Rent, and Divided by Faclious, and Schifmatical
4 Impoftors ; Her pure Doclrine has been Corrupted,
4 and DefiVd; Her Primitive Worfhip, and Difcipline
4 Prophatfd, and Abus'd; Her Sacred Orders Deny'd
4 and Villified; Her Priefts and Profeffors (like
c St. Paul) Calumniated, Mifireprefiented, and Ridi-
4 cul'd; Her Altars, and Sacraments Proftituted to

' Hypocrites, Deifts, Socinians, and Atheifts ; and
4 this done, I wifh I could not fay, without Dificou-
4 ragement, I am fure with Impunity, not only by our
4
profefs'd Enemies, but which is worfe, by our pre-

4 tended Friends, and FALSE BRETHREN. But
4 to proceed to the Matter before us : In my Dif-
' courfe upon thefe Words I fhall endeavour,
4

I. Firft, To fhew in what Scnfe, and upon what
4 Accounts Men may be Denominated FALSE
4 BRETHREN.

4
II. Secondly, I will lay before you the Great PE-

4 RIL, and Mifchief of fuch, both in Church
4 and State.

4 HI. Thirdly, I will fet forth the Heinous Malig-
4

nity, Enormous Guilt, and Folly of this Pro-
4 digious Sin.

IV. Laftly, As a Confequence from the Whole, I
4 will undertake to Evince what mighty Reafon
4 we have at all Times, and more efpecially at
4
prefent, to flick firmly to the Principles both

4 of our Church and Conftitution ; and how much
4

it concerns Us to Beware of all thofe FALSE
4 BRETHREN, that Defert, or Betray them.

4 And Firft, I will fhew you in what Senfe, and
4 upon what Accounts Men may be Denominated
4 FALSE Brethren. In order to which it will be
4 Neceffary to State the full Extent of the Nature
4 of FALSE BROTHERHOOD.

4 This Term fivSaS^ix being of a Relative Sig-
4

nification, mull refpect Men as confidered under
4

all Social Cafes, or as they are placed under fuch
4 Regards and Circumftances, as in Duty oblige
4 them both to Think, Speak, and Aft, with Truth,
4 and Integrity, correfpondent to their inward Prin-
4

ciples, and outward Profeftions. And wherein they
4 are found deviating wilfully from either, by an un-

j

4 reasonable Alteration of Judgment, by any tacit
4 Mental Referve, or Equivocation, upon any indi- '

4
reel Ends, or Defigns, or guiding their Expreffions

4 and Atlions contrary to thefe ftated Rules, they
4 are guilty of Falfhood, both in Confidence and
4 Praftice, of a Breach of that Veracity, Juftice,
4 and 2>«/2 that they owe to God, themfelves, and
4 the World, and are properly what are ftyl'd in the
4 fZVx/ FALSE BRETHREN. For whereas every
' Man that either believes, fipeaks, or afts Rationally,

' muff, be fuppofed to have fome Standing-Ground,
4 and Meafure of Judgment, fettled upon fome.
! Grand, Primitive Maxims of Truth, both Specula-
• tive and Praftical, whether founded upon ifow-
; lation, Reafon, or Honour, which are what we call
; any Man's Principles either in Religion, Society, or
:

Friendfhip : If thefe Fundamental Axioms have
: with true Deliberation been fifted, and weighed,
• not only as to their intrinfic Nature, and Goodnefs,
' but as to their outward Tendency, and Confiequences,

they muff appear, tho' not perhaps as infallible

in themfelves, yet with Refpect to the Perfion fo

confidering them, as demonftrative Truths, as the

Light, and Oracles of GW, and Reafon, fet up
in his i?raz/? ; by which He is always oblig'd to

Direft, and Govern his Thoughts, Refiolutions, and
Aftions ; and which if He fwerves from, difiowns,

or betrays upon any finifter Motive whatfoever

(tho' after this nice Search they fhould prove

Erroneous) involve the Man in a very heinous Sin,

treacheroujly acting againft his Judgment, and

giving the Lye both to his Faith, his Reafon and
his Knowledge. This Matter being thus briefly

Premised, it is evident, that with regard to the

feveral Objefts it is Converfant about, Men may
m three Refipecls be term'd Guilty of FALSE
BROTHERHOOD.
4

1 . Firft, With Relation to God, the Church, orRe-

ligion, in which they hold Faith, or Communion.
4
2. Secondly, With Relation to the State, Govern-

ment, or Society, of which they are Members.
4

3. fr^>^/y,With Relation to thofe Private Per-

fions, with whom they have either Friendfhip
t
Cor-

respondence, or Dealing.
4

1. And Kr/, /& » a FALSE BROTHER
with Relation to God, Religion, or the Church, in

which he holds Communion, that Believes, Main- \
' tain*, \
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tarns, or Propagates any Falfe, or Heterodox Te-

net, or Doctrine repugnant to the exprefs Declara-

tions of Scripture, and the Decrees, or Senfe of

the Church, and Antiquity thereupon. For as in

the firft alone are contain'd the Efifiential Points,

and Articles of our moft Holy Faith ; fo the

Primitive Expofitions, Decijions, and Practice of
the antient Writers of the Pktt, and uncorrupted

Ages of Chriftianity, muft certainly be acknowledg'd
the £<?/?, and moft Authentick Comments upon their

Meaning. In Oppofiiion to which, if any upftart

Novelifi, or felf-conceited Enthufiaft, out of PnVfc,

as letting Himfielfi above thefe Genuine Oracles of

T?-«//3 ; or out of Ignorance, as being unacquainted

with the Learning, and Records of Antiquity ; or

out of Perverfienefis, fcorning to fubmit his £/«-

derftanding to the Ditlates, or better Reafon of
o/&m ; or out of Ambition and Vain-glory, as af-

fecting to be the i7^i, and Deader of fome JV>zc

<S>#, or P^r/y ; (W/, or «V&«- of which have,

and will be found for ever the Parents of Herefy)

and mould break in upon this Sacred Depofitum

of the Church ; and mould attempt Blafphe-

moufly to Corrupt that inviolable Fountain of
Truth, with erroneous Conjectures, and vain Phi-

losophical Syftems ; to Prophane and Degrade the

Holy Myfteries of Religion, by abfurd Interpreta-

tions, and impudent Reasonings ; mould we flick

to call fuch a Rebel to God, and Traytor to his

Church, a FALSE BROTHER ? If a Man mould
dare not only to Revive, but to Juftify any Exe-

crable Exploded Herefies, as thofe of Arrius,

and Neftorius, denying the Hypoftatical Union, or

the Eternity of the Son of God ; or mould affirm

that He was God in Man, or that the Godheard was
only Locally in his Manhood, as God was in the

Cloud ; or that fhould prefume to Evacuate the

great Santlion of the Gofpel, the Eternity of Hell-

Torments ; or Expound any of the Articles of

Our Faith, in fuch a Loofe and Vagrant way, as

may fuit 'em as well to a Mahomitan's as a Chri-

mian's Creed; and to lay open all thofe Sacred

Boundaries of the Church, to let in all Setlarifts,

. and Schifmaticks, of whatfoever Wild, Romantic,

or Enthufiaftick Notions, fo as to make the Houfe

of God, not only a Den of Thieves, but a Recep-
tacle of Legions of Devils : Should we cover fuch

a Falfe Apcjile under the Sacred Umbrage of a

2>#£ Church-man ? In fhort, whofoever prefumes

to Recede the leaft TzY/f/V from the exprefs Word
of God, or to explain the great Credenda of our

Faith in New-fiangl'd Terms of Modern Philofophy,

muft publifh a 7z<?w Gofpel, Un-god his Saviour,

and Deftroy his Revelation ; and by unfettling the

Univerfal, Receiv'd Dotlrine of the Church, give

up Chrifiianity into Scepticifm, and Atheifm ; and
to fpeak the beft of his Character, is FALSE both

to his G<?i, and his Religion, and fhall be called

hereafter, The leaft in the Kingdom of Heaven,

how Great foever he may be in the Kingdoms
here below. And as a Man may thus Betray the

Dotlrine of his Church, fo he is no lefs FALSE to

its Intereft, that gives up any Point, of her Difi
cipline, and Worfihip. Thefe are the Exterior

Fences to Guard the Internals of R.eligion, without

which they are left Naked, without Beauty, Or-

der, or Defence. Should any Man, out of Igno-

rance, or Prejudice, to the antient Rights, and

Effential Conftitution, of the Catholick Church,

Affirm, That the Divine Apoftolical Inftitution of
Epifcopacy, is a Novel Dotlrine, not fiufficiently

Warranted by Scripture, and that 'tis indifferent

whether the Church is Govern*d by Bifhops, or Prefi-

Vol.V.

byters ; Is not fuch an one an Apoftate from his

own Orders? Let the Chriftian World be Judge,
who beft deferve the Name of Churchmen, thofe

that ftritlly Defend, and Maintain the Catholick

Doctrines, upon which the Church, as a Society,

is Founded, or thofe who would Barter them for

a Mungril-Union of all Seels? Thofe who Zea-
loufly fupport her Miffion, which only can fiup-

port her, or thofe who would deftroy it, to take in

Schifmatical Prejbyters without Epifcopal Ordina-
tion, which would Un-Church the very Churchy

and Annihilate her Conftitution ? Is this the Spirit

and Dotlrine of our Holy Mother ? To affert

Separation from Her Communion, to be no Schifm ',

or if it was, that Schifm is no Damnable Sin ;

that Occafional Conformity is no Hypocrify, but ra-

ther for the Benefit of the Church ; that any one

may be an Occafional Conformift with Schifmaticks,

and yet not guilty of Schifm ; that a Chriftian may
ferve God in any Way or Congregation ofWorftrip,

as well by Extemporary Prayers, as by a Preficrib d
Form, and Liturgy ; that Conformity to the Church,
and Ecclefiaftical Authority, are no Parts of Mora-
lity, and a Good Life, which are only neceffary to

Salvation : That the Orders and Ceremonies of the

Church, are only Carnal, Arbitrary Obediences, to

be Difpens'd with as Men pleafe, both by Clergy

and Ltfi/y ; that the Cenfures and Excommunica-
tions of the Church, are mere Pn*/# Fulmina ;

Canonical Obedience, and Abfolution, Spiritual Ty-

ranny, and Ufurpation ; and in a Word, that the

toWi? Poiy of the Worfhip, and Difcipline of the

Church of England, is nothing elfe but Prieftcraft,

and Popery in Mafquerade. If upon all Occafions

to comply with the Diffenters both in Publick

and Private Affairs, as Perfons of Tender Con-

fidences and Pz'^, to promote their Interefts in

Eletlions, to y/z^z& to 'em for P/Wj and Prefer-

ment, to Defend Toleration, and Liberty of Con-

fidence, and under the Pretence of Moderation,

to excufe Their Separation, and lay the Fault upon
the 7r#£ &w.r 0/ ft&fi Church, for carrying Matters

too high ; if to Court the Fanaticks in Private,

and to hear 'em with Patience, if not Approbation,

Rail at and Blafipheme the Church, and upon Occa-
fion to Juftify the iCwg-'s Murder ; If to Flatter

both the X)ftzi and the Living in their P"zV<?j-, and
to tell the World, that if they have Wit and
Money enough, they need no Repentance, and
that only Fools and Beggars can be Damned; If

thefe, I fay, are the Modifh, and Fafhionable

Criterions of a True Church-man, God deliver Lfr

all from fuch FALSE BRETHREN.
' There is another Sort of them who are for a

Neutrality in Religion, who really are of'none, but

are a ymr/ Sort of Refierv'd Atheifts, who always

pretend to be of the Church, join in the Herd, and
will fometimes frequent our Publick Communion,

as long as the Government appears on our Side

;

but if any thing is to be got by it, can with as

fiafie a Confidence Aide privately into a Conventicle,

and look as demure as the Jlyeft Saint amongft 'em.

They are equally of all, and of no Communion, they

are the Galliots that care for none of thefe Things ;

They tell us they are for the Religion Eftablijh'd by

Law, but no longer than 'tis fo; they can fee nei-

ther Sin nor Danger in that Ecclefiaftical Bugbear,

as they call Schifim, yet talk very loud about Union,

Comprehenfion and Moderation ; by all which cant-

ing Exprefifiions, they mean nothing but getting

Money and Preferment, by holding in with Perfons

of all Parties and Charatlers, halting betwixt the

Diverfity of Opinions, and Reconciling God and

4P2 « Belial
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4 Belial for Gain. To thefe we may add thofe who
5 either out of Fear, or Complaifance, can tamely,
' and without Vindication, hear their G<?iand Reli-
4 gion Blafphem'd and Abus'd. But there is another
4 fort of FALSE BRETHREN, who fet up for a

* greater Perfection of piety than their Neighbours,
4 who, like their Originals, the Parifees in the Gof-
" pel, are always pleading their Merits before God,
c and the World, with an Oftentation of Santtity, in

4 Comparifon with their Profane Brethren, with a
6 Stand off, for I am Holier than Thou! Thefe are
4 the Saints that under the Pretence of Confcience,
4 fhall commit the moft abominable Impieties, and
4 juftify Murder, Sac?-Hedge and Rebellion, by Texts
' of Scripture. There are yet another fort ofFALSE
4 BRETHREN, of a quite oppofite Character to

* thefe, who wifh well to the Church of England,
4 and really believe her Confxituticn in Dotlrine,
4 Difcipline and Worfloip, the belt and pureft in the

* Chriftian World; and when either their Tongues,
4 Hands, or Purfes are wanting in her Defence, are
4 ready to Sacrifice their Perfons , and Eftates in

' her Vindication. Thefe indeed are noble ghialifica-

' tions, and 'tis Pity fo good a Character fhould
4 want any thing to Complete it. And to turn the
4 Words of our Bkjfed Saviour to the rich Man,
4 yet one thing thou lackefi, thy Zeal is to be fhewn
4 in, as well as for, the Communion of the Church,
' in obeying her Precepts, as well as defending her
4 Rights. In all thefe Cafes there is a Serious and
4 Deliberate Act of Treachery againft Confcience and
4 Conviction, a bafe Forfeiture of that Spiritual Alle-

4 giance we owe to God, and our Church, as a
4 facred Body, and Fraternity, that ought to pre-
4 ferve inviolable Unity, profefling one Faith, one
4 Baptifm, one God, and Saviour of us all.

4 2. But Secondly, Men may be Denominated
1 FALSE BRETHREN, with Relation to the
1

State, Government, or Society of which they are
4 Members. The Conftitutions of moft Govern-
1
merits differing according to their feveral Frames,

1 and Laws, upon which they are built and Found-
* ed, it is impofiible to lay down any one Univerfal
'• Rule, as the Scheme and Meafure of Obedience,
' that may fyuare to every one of them. Only this
4 Maxim in general, I prefume, may be Eftablifh'd
4

for the Safety, Tranquility, and Support of all
1 Governments, that no Innovation whatfoever mould
* be allow 'd in the Fundamental Conftitution of any
c

State, without a very preffing, nay, unavoidable
1

Necefiity for it ; and whoioever jingly or in a pri-

* vate Capacity mould attempt it, is guilty of the
4
Highcfi Mifclemeanor, and is an Enemy to that

* Politick Body of which he is a Member. To ap-
' ply this Maxim to our Government, in which the
* Truth of it will very evidently appear. Our
' Conftitution both in Church and State, has been
1

fo admirably contriv'd, with that Wijdom, Weight
(

and Sagacity, and the Temper and Genius of each
* fo exactly Suited, and Modell'd to the mutual
* Support, and Affiftance of one another, that 'tis
6
hard to fay whether the Doctrines of the Church

* of England, contribute more to Authorife and In-
* force our Civil Laws, or our Laws to Maintain

and Defend the Doctrines of our Church. The
' Natures of both are fo nicely Correfpondent, and
' fo happily Intermixt, that 'tis almoft impofiible
' to offer a Violation to the one, without Breaking
1

in upon the Body of the other. So that in all
4 thofe Cafes before-mention'd,.whofoever prefumes
4 to Innovate, Alter, or Mifreprefent any Point in
4 the Articles of the Faith of our Church, ought to

* be Arraigned as a Traytor to our State \ Hete.ro-

' doxy in the DoElrines of the one, naturally pro*
(
during, and almoft neceffarily inferring Rebellion,

and High Treafon, in the other % and confequently
' a Crime that concerns the Civil Magiftrate, a5
much to Punifh, and Refrain, as the Ecclefiafti*

1

cal. However this Affertion at firft View may
' look like an High-flown Paradox, the Proof of it

" will fully appear in a few Inftances. The Grand
• Security of our Government, and the very Pillar
' upon which

t

it ftands, is founded upon the fleady
• Belief of the Subjetls Obligation to an Abfolut^
' and Unconditional Obedience to the Supreme Power,
in all Things lawful, and the utter Illegality of

' Rejiftance upon any Pretence whatfoever. But
this Fundamental Dotlrine, notwithftanding its

Divine Sanation in the Exprefs Command of God in

Scripture, and without which, it is impofiible any
Government of any Kind, or Denomination in the

'

World mould fubfift with Safety, and which has
been fo long the Honourable and Diftinguijhing
Chara£leriftick of our Church, is now, it feems,
quite Exploded, and Ridiculed out of Counte-
nance, as an Unfafhiomble, Superannuated, nay
(which is more wonderful) as a Dangerous Tenet,

utterly Inconfiftent with the Right, Liberty and
Property, of the PEOPLE ; who, as our New
Preachers, and New Politicians teach us, (I fup-
pofe by a New and Unheard-of Gofpel, as well as

Laws) have, in Contradiction to both, the Power
Inverted in Them, the Fountain and Original of
it, to Cancel their Allegiance at Pleafure, and call

their Sovereign to account for High Treafon againft

his fupreme Subjetls forfooth •, nay to Dethrone
and Murder Him for a Criminal, as they did the:

Royal Martyr by a Jufticiary Sentence. And,
what is moft incredible, prefume to make their

Court to their Prince, by maintaining fuch AntiA
monarchical Schemes. Bur, God be Thanked!;
neither the Conftitution of our Church or State,

is fo far Alter'd, but that by the Laws of Both,

(fill'in Force, and which I hope, for ever will be) '&«

'
thefe Damnable Pofitions, let them come either

* from Rome or Geneva, from the Pulpit, or the
* Prefs, are condemned for Rebellion, and High
1
Treafon. Our Adverfaries think they effectually

'
ftop cur Mouths, and have Us fure and unan-i

'
fwerable on this point, when they urge the R.evo-

'
lution of this Day in their Defence. But certainly

' They are the Greateft Enemies of That, and his
'

late Majefty, and the moft Ungrateful for the De-
'

liverance, who endeavour to call fuch Black and

Odious Colours upon Both. How often muft they
'
be told, that the * King Himfelf folemnly Dif-

•* claimed the leaft Imputation of Rejiftance in his
'
Declaration ; and that the Parliament declar'd, !

1 That they fat the Crown on his Head, upon no
'
other Title, but that of the Vacancy of the Throne \

' And did they not Unanimoufiy condemn to the!
' Flames (as it juftly Deferv'd) that Infamous Li-
'

bel, that would have pleaded the Title of Conqueft,
1 by which Rejiftance was fuppos'd? So tender-were'
' they of the Regal Rights, and fo averfe to in-

4 fringe the leaft Tittle of our Conftitution ! We fee

4 how ready thefe Incendiaries are to take the lead
' Umbrage, to charge their own curfed Tenets or)

* His Highacfs Declares, in Oppo/irion to thofe who give on(
,

«i

That we do intend to CONQUER and ENSLAVE thefe NA :
::L

TIONS, that we have thought fit to add a few Words to on :;,

Declaration-, " It is not to be imagined, that either thofe wh •(•.

" have invited Us, or thofe who are already mine to slljift
' Ui ./-

44 caii join in * WICKED ATTEMPT OF CON^lJE sj, i

" make void their own Laivful litlcs to their Honours, Efiatt\ ]li:\

44 and Interefts." See the Prince </ ©range's Declaration. D\ ^
Keupeih ffiftory. of tbi Four haft Reigns, p, 493. !

*«•'•;

4
til
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''

the Church of England, to Derive their Guilt upon
'

it, and Quit Scores with it for Their Iniquity!

* Thus do rhey endeavour to draw Comparifons,

* and to Juftify the Horrid AcJions and Princi-

* pies of Forty One, which have been of late Years,

' to the Scandal of Our Church, and Nation, fo

1 publickly defended, not only by the Agents and
* Writers of the Republican Faction, but by fome
* that have the Confidence to ftyle themfelves Sons,

\ and Presbyters of the Church of England ; who
' in open Defiance of the mod peremptory Declara-

f tions of God in Scripture, (never to be evaded

\ by any Shifts or Mifreprefentations) and the Uni-

\ verfal Doclrine, and Expeditions of the Catholick

« Church upon it in all Ages, with the Exprefs Te-

\ ftimov.y, and Concurrence of Our Church, from its

* Reformation down to the prefent Times, Corrobo-
1 rated with the Senfe of Oar Legiflature, fo uncx-
1 cepticnably confirmed in Our Laws, Dare, in

* Defpite and Contempt of all this Evidence, mani-
* feftly defend the P.efiftance of the Supreme Pcw-
e

er, under a New-fa igled No: ion of Self-Defence ;

' the only Inftance they fhew of Shame, that they

* dare not YET maintain Rebellion by its pro-

jj

_p<?r i\fo«2<?. Yet, if thofe y;//y Pretences, and

5 w^ Excufcs for it alledg'd, carry ^«v Strength,

« or Reafon "in them at all, they will equally ferve
4 to Juftify All the Rebellions that ever were or can
1 be committed in the World. Now as the Repub-

\ licans Copy after the Papifis in mod of their Doc-
1
trims and Practices, I would fain know in this

1 where the Difference lies, betwixt the Povier

* Granted to (as 'tis fuppos'd Originally Invefted,

I but from what Commiffion God knows, in) the

\ People, to Judge and Dethrone their Sovereigns,

i for any £>#/* tney $^ ^ f
>

or a no Ms UfurPe^
* Power of the /^/><?, to _/tf/w the People from
c

their Allegiance, and difpofe of Sceptres, and D/'iz-

* i*#z.? to his Favourites, whenever he thinks it his

* Intereft to pluck them from his Enemies Heads.
* Comparifons are generally Odious ; but a Learned

\ Bifhop of our Kingdom, whole Averfion to Po-

\ pery, I hope, is not doubted, I mean the * Right

[
Reverend the Lord Bifhop of Sarum, has been

* bold Judicioufly to determine, even on the Pa

I
pifts Side in this Cafe, That if fuch a Depofmg

1 Power is to be intruded in Mortals Hands, lefs In-
1 conveniences will enfue in placing it in One, than
' in Many -, tho' God forbid it ever mould be Lodg'd
* in any other than that of God himfelf, the Origi-
1
nal of all Power, from whom it proceeds, and to

% whom it mufc Return ; the King of Kings, Lord
* of Lords, and ONLY Ruler of Princes. So that

thefe Romantick wild Notions will carry Us into

fomething worfe (If 'tis poffiblej than Popery it-

felf ; more Fatal to the Rights and Interefts of
c the Crown, and the Welfare and Tranquility of
* Our Conftitution, which can never be Safe under

\ fuch precarious Dependencies, and Defpotick Ima-
* ginations. A Prince indeed in another Senfe, will
1 be the Breath of his Subjects Noftrils, to be blown
'in, or out, at their Caprice, and pleafure, and a
' worfe Vaffal than even the meaneft of his Guards.
* Such Villainous and Seditious Principles as thefe,

* Demand a Confutation from that Government they

Lefs Diforder may be apprehended from the Prctmfwns of the

\Roman Bljhops, than from thefe Maxims, that put the Po*wer of
uudgiag and Controlling the Magijlrate in the PEOPLE'S Hands,
Kvhich opens a Door to Endlejs Confufions, and indeed, fets

every private Per/on upon the Throne, and introduceth an Anar-
\hy, which will never admit of Order and Remedy • vvhere-

is, Thofe who have but One PRETENDER over Them, could
pore eafily deal with Him, and more Vigoroufly RESIST Him.
Vindication of the Church «fScotland. Printsdat Glafgow 1673.
68, 6.

fo infolcntly Threaten and Arraign, and which are

only proper' to be anfwer*d by that Sword they

would make our Princes bear in Vain, by the So-

long-call\l-for Cenfure of an Ecclefiaftical Synod,

and the Correction of a Provoked and Affronted

Legiflature ; to whofe drict Jnftice, and unde-
ferved Mercy, I commit both them and Their
Authors. Only give me Leave to difmifs 'em with'

a Remark of the pious and learned Bifhop An-
drews , upon fome of their FALSE BRE-
THREN in his Time, f" What (fays that

Good Prelate) is now become of thofe Words of
God, Touch not mine Anointed ? Are we not

fallen into Strange Times, that Men dare thus

print and publiftj^ yea, even preach and proclaim

their Sins; even thofe finful and fhdmelefs Pofi-

tions, to the Eyes and Ears of the whole World?
Whereby God's Anointed are Endangered, Mens,

Souls are Poifon'd, Chriftian Religion is Blaf-

phem'd as a Murtherer of her own Kings ; God
in his Charge is openly Contradicled, and Men
made Believe, they fhall go to Heaven in breaking

God's Commandments." ' What could have been
fpoken with a more Prophetical Spirit, of thefe

filthy Dreamers, thefe Prefumptuous and Self-will'd

Men, Defpifers of Dominion, and Government, who
are not afraid to fpeak Evil of Dignities, who
wreft the Word of God to their Own, and their de-

luded People's Perdition, and think to Confecrate
'

even the word of Sins, with what is almoft Ana-
logous to the Blafphemy againfi the Holy Gbofll

Thefe FALSE BRETHREN in Our Govern-

ment, do not Singly, and in Private fpread their

Poifon, but (what is lamentable to be fpoken)

are fuffer'd to combine into Bodies and Seminaries,

wherein Atheifm, Deifm, Tritheifm, Socinianifm,

with all the Hellifh Principles of Fanaticifm, Re-
gicide, and Anarchy, are openly Profefs'd and.

Taught, to Corrupt and Debauch the Youth of the

Nation, in all parts of it, down to Pofterity, to

the Prefent Reproach, and Future Extirpation of
Our Laws and Religion. Certainly the Tolera-

tion was never intended to Indulge and Cherifh

fuch Monfters, and Vipers in our Bofom, that

fcatter Their peftilence at Noon-day, and will Rend,

Diftratl, and Confound, the firmed and Beft-fet-

tled Conftitution in the World. In fliort, as the

Englifh Government can never be Secure on any
other Principles, but ftriclly Thofe of the Church

of England, fo I will be bold to fay, where any
Part of it is Trufted in Perfons of any Other No-
tions, They mud be Falfe to Themfelves, if They
are True to their Trufts -, or if they are True to

their Opinions and Interefts, mud Betray that Go-

vernment they are Enemies to upon Principle. In-

deed, We muft do 'em that Juftice, to confefs,

that fince the Seblarifts have found out a Way
(which their Forefathers, God knows, as wicked

as they were, would have abhorr'd) to fwallownot

only Oaths, but Sacraments, to Qualify themfelves

to get into Places and Preferments ; thefe Sancli-

fy'd Hypocrites can put on a Shew of Loyalty, and
feem tolerably Eafy in the Government, if they can

Engrofs the Honours and profits of it : But let her

Majefty reach out her Little Finger to touch their

Loins, and thefe fworn Adverfaries to Paffive Obe-

dience, and the Royal Family, fhall fret themfelves,

and Curfe the Queen, and their God, and fhall look,

upwards. And fo much for Our Political FALSE
BRETHREN, till I come to fpeak with them
again by and by. I proceed,

f Sermon 3. on the Confpiracy of the G tPRJE S} preacL'd

before the Ki&g at Holdinbtrg, Aug. y. 161O, p. bo ?'

' 3. In
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3. In the Third Place, to a more Inferior Spe-

cks of them, that AB in a lower Sphere, name-
ly, Thrift who in their Private Capacities, are

FALSE either in their Friendftrip, Correfpon-

dence, or Dealing : But thefe Sins of Unfaithful-

nefs, as the Pfalmift calls them, being of fo Co-

pious, and Extenfive a Nature, and refpecling the

Private Concerns of Human Life, I fhall only

trouble you with enumerating fome of the Gene-

ral Inflames of them : Such as are^ Betraying

Our Friend in his Secrets, Deferting him in his

Misfortunes^ in not Defending his Reputation,

when faljly Accused, in an Obfequious Compliance

with Him in any Indirccl, or Difhonourable Mea-
fures, in a Naufeous Flattery of his Follies, or

Vices, in permitting him in any Error, without

Admonition, and in giving him wrong Advice, and

not leading him cut of it. Such are alfo, with

regard to Our Neighbour, the Concealing, or

Mifreprefenting any 'Truth that he is Concern''d to

know, Playing upon his Faith with doubtful and

ambiguous Insinuations, with Double Equivocati-

ons, and Diftimulatory Exprefftons, an Aclual

Breach of Word, Promife, or Profeffion, Clande-

ftine Undermining, by Circumvention, Fraud, or

Craft, Back-biting, and fecretly Slandering, Pro-

pagating Scandal, and Bearing Falfe Witnefs, and

Partaking feveral Ways in his Sins ; which are all

the CharatJeriflicks of an Infidious, Treacherous,

ana Falfe-hearied Knave. But thefe Vices being

of a Private Conftderation, I haften to the next

General Head propos'd, Namely,

' II. Secondly, To lay before you the Great Peril,

and Mifchiefs of thefe FALSE BRETHREN
'

in Church and State; which I fhall endeavour to

do, by Proving that They Weaken, Undermine,

and Betray in themfelves, and Encourage, and
; put it in the Power of Our Profefs'd Enemies, to
; Overturn, and Deftroy the Confiitution and Efta-
• blifhment of Both.

« 1. And Firft, as to the Church. But here it is

• very Neceffary to Premife, That by the Church
1

of England, We are to underftand the True Ge-
1 nuine Notion of it, as it Hands Contra-diftin-
1

guiftj'd in its Eftablijh'd Doclrine, Difcipline, and
' Worjhip, from all Other Churches, and Schifma-
' ticks, who would Obtrude upon Us a #-7/^, iW-
' gative Idea of a NATIONAL CHURCH,
' fo as to Incorporate themfelves into the Body, as
6 2>k<? Members of it ; Whereas 'tis evident that

' this Latitudinarian, Heterogeneous Mixture of
' all Perfons of what Different Faith foever, Uni-
' ting in Proteftancy, (which is but One Single

' Note of the Church of England) would render it

' the moft Abfurd, Contradictory, and Self-Inconfi-
1 Jlent Body in the World* This Spurious, and
' Villainous Notion, which will take in Jews, Qua-
' kers, Mahometans, and any Thing as well as Chri-

' ftians, as ridiculoufly incongruous as 'tis, may be
' firft Obferv'd, as one of thofe Prime, Popular
• Engines, Our FALSE BRETHREN have
' made Ufe of to Undermine the very Effential

< Confiitution of Our Church ; which as it ftands

' Guarded with its Own facred Fences, with Her
' only True Sons in Her Bofom, may defy all the

' Malice of the Devil, and Her Enemies, to pre-
' vail againft Her. But fuch is Her hard For-
< tune, Her Worft Adverfaries muft be let into

< Her Bowels, under the holy Umbrage of Softs,

« who neither believe Her Faith, Own Her Mif-
' fion, fubmit to Her Difcipline, or comply with

' Her Liturgy. And to admit this Religious Tro-

jan Horje, big with Arms and Ruin, into Our
Holy City, the Strait Gate muft be laid quite
Open, Her Walls, and Inclofures puWd down^
and an High Road made in upon Her Commu-
nion, and this pure Spoufe of Chrifi projlituted

to more Adulterers than the Scarlet Whore iri

the Revelations. Her Articles muft be Taught
the Confufion of all Senfes, Nations, and Lan-
guages, to render Her a Babel] and Defolation.

This was indeed the Ready Way to Fill the Houfe
of God, but with what? With Pagan Beafts, in-

ftead of Chriftian Sacrifices, with fuch Unhallow'd,-

Loathfome, and deteftable Guefts, as would have
driven out the Holy Spirit of God with Indig-
nation. This Pious Defign of making Our
Houfe of Prayer a Den of Thieves^ of reforming
Our Church into a Chaos, is well known, to have
been Attempted feveral Times in This Kingdom,
and lately within our Memory, When all Things
feem'd to Favour it* but that Good Providence,

which fo happily interpos'd, againft the Ruin
of Our Church, and Blafted the Long projected

Scheme of thefe Ecclefiafiical Achitophels. A
Scheme fo Monftreus, fo Romantic, and Abfurd,
that 'tis hard to fay, whether it had more of
Villainy, or Folly in it, and which even the Secla-

rifts of all Sorts (who will not be fatisfied with
any Thing lefs than Sovereignty) Exploded, and
Laugh'd at, as Ridiculous, and Impracticable. It

was doubtlefs a JFz/e Way to Exemplify Our Bro-
therly Love, and Charity for the Souls of Men,
to put both Them, and Ourfelves into a G#^>£
of Perdition, by throwing up the Effentials of
Our iw^, and the Uniformity of ourWorfhip. But
fince this Model of an Univerfal Liberty, and CW-
#/w» fail'd, and thefe FALSE BRETHREN
could not carry the Conventicle into the Churchy

they are now refolved to bring the Church into the

.

Conventicle, which will more plaufibly, and flily

Effect Her Ruin. What could not be gain'd by
Comprehenfion, and Toleration, muft be brought
about by Moderation, and Occafional Conformity ;

that is, what they could not do by Open Violence,

they will not fail by fecret Treachery to Accom-

plifh. If the Church can't be pull'd down, it may
be ^/^tz up ; and no Matter with thefe Men How
'tis Deftroy'd, fo that it « Deftroy'd. Now let

Us, I befeech You in the Name of God, fairly

confider what muft be the Conftquence of this

Scandalous Flutluation, and Trimming betwixt the

Church and Diffenters, both in Confcience, and

Prudence. Does not this Innovating in, Giving

up, or Receding from, any 0%£ Point, or Article

in our Faith, Violate, and ./^<5? the mfo/<? Frame,

and 5<?iy of it ? Can we either yf^/i /o, or Di-

minifh from, the /£#/? Jot of our Religion ? Are
we' to take its Confiitution as our Saviour, and

his Apoftles deliver d it down to Us -, or have we
Authority to Curtail, Mangle, or Alter it, to &gl
it to the Pride, Humours, Caprice, and Qualm-

fick Stomacks, of Obftinate, Moody, Wayward
and Self-conceited Hypocrites, and Enthufiafts

Will not fuch a Bafe, and Time-ferving Cor,

ance give the Enemies of our Church an Oca
of Blafpheming Her as /F^£, and Inconftan

Will it not argue the Illegality of Z&r Ordinance

and Laws, or that they were too Rigid, and wa

ed an Abatement? Will not this Harden, Enco

rage, nay Jufiify the Diffenters in their Gpinic

of their Separation^ when they lee fuch large yf/-

lowances, and Conceffions made in its Favour ?

What Difhonourable, and Unworthy Opinions muft

they entertain of the Priefts of /&«/ Church, who
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* can Sacrifice their moft Solemn Declarations, and
« Oaths to Complaifance, and Preferment ? What
« would be the End of All this, but to Eflablijh

« Herefy, and Eraftianifm upon the i?«/»j of our

< i*i«Y/&, and Difcipline ? Would not this Spiritual

« Legerdemain, this Fallacious Tricking, and Double-

< dealing, eradicate all the Principles of Truth,

< and Honefty, or Piety out of Men's Minds, make
4 'em Unconcerned, whether there is Any, or iV<?

« Religion, Run 'em into an Univerfal Scepticism,
f and Infidelity, and make 'em All Atheifts, or P2-
« j>7/?.r.? For when they had Turned about, and
* about, and were grown Giddy with Change, they
« would either Give up Themfelves to the Difbe-
1 lief of all Things, or Reft their weary'd Judg~
* ments in the Authority of that Church alone, that

i can Delude 'em with the Specious Pretences of
< an Infallible Guide. Thus our FALSE BRE-
ji
TH R E N, as the Jfw^ did our Bleffed Saviour,

1 crucify his Church betwixt Thieves ; and as they

f committed that Execrable Villainy under a Pretend-
1 ed Fear left the ROMANS Jhould come and take

* away their Place, and Nation, which by that very
* Facl They brought upon Themfelves : So thefe

\ Men, out of a Ficlitious Fear left the Modem
\ R OMANS mould come, and Deftroy Our Church,
1 are Working that Ruin they pretend to Avoid, and
* under a P<3//£ Z^z/ of Keeping out Popery, are
* Themfelves infallibly Bringing in 5fW wry
* P P£R T into Our Kingdom, with which they
* fo Falfly and ungratefully endeavour to Attaint
' the Church of England, the Greateft Bulwark, and
' only Safe-guard againft Popery in the whole
* World! Tho' it were highly to be wifh'd that
* thofe Excellent Laws made for Her Defence and
* Security, were at prefent put ftriclly into Execu-
4 tion ; for the Roman-Catholick Agents, and Miffi-

I onaries that fwarm about this Great City, as it

I were in Defiance and Contempt of them, were
* never more Bufy in making Profelytes to their Su-
1
perflation, and Idolatry, and Perverting and De-

[
bauching Her Majefiy's Subjccls in every Corner

* of cur Streets.

' 2. Thus we fee how Dangerous thefe FALSE
* BRETHREN are to our Church, which is io

' Great and Confiderable a Branch of our Civil
1

Conftitution, that the Support of Our Government
' depends upon its Welfare, and what Affects
c That muft ftrike at the Foundation of Our State ;

I Innovations in Either tending to the Subverfion

' of their Laws, and the Unfettling the Eftabliflo-

' ment, and confequently to Anarchy, and Confu-
* ./?<??/. But to draw this Argument more home to

' the Point ; I will endeavour to prove, that our

'FALSE BRETHREN are as Deftructive of

I
our Civil, as Ecclefiaftical Rights. For firft, it

' cannot be deny'd, that tho' They do fubmit to

1 the Government, their Obedience is Forc'd, and
4 Conftrain'd, and therefore fo Treacherous, and U#-
' certain, as never to be Trufted, becaufe proceed

-

' ing upon no Principle, but meer Interefi and Am-
1 bition ; and whenever That changes, their Alle-

* giance muft follow it ; and therefore (to ufe

* their Own ExprefRon) are as much Occafional

* Loyalifls to the State, as They are Occafional Con-
* formifls to the Church ; that is, They will Betray

* either, whenever it is in their Power, and They
* think it for their Advantage. FALSHOOD
* always implies Treachery ; and whether That is

* a Qualification for any One to be Trufted, efpe-

* daily with the Guardianflnp of our Church, or
* Crown, let our Governors confider. And certain-

* ly nothing but the moft Sottifb Infatuation, can fo

far blind both our Eyes, and our Judgments, as
to make us believe, that the fame Caufes mould
not produce the fame Effetls, and that the fame
Latitudinarian, and Republican Notions mould
not bring forth the fame Rebellious and Pernicious
Conferences. They are pleas'd now to foften
their Lewd Principles, and cover their Dangerous
Tenets with the Name of Speculative Opinions %

but what Fatal Pratlices they have created, ' and
whether thefe Seditious Thoughts will not again
Exemplify themfelves in the fame Bloody AtlionstWe Ihall be Convinced, to our Sorrow, if We don't
Apprehend. That the Old Leaven of their Fore-
Fathers is ftill Working in their Prefent Gene-
ration, and that this Traditional Poyfon ftill re-
mains in this Brood of Vipers, to "Sting Us to
Death, is fufficiently Vifible, from the Dangerous
Encroachments They now make upon our Go-
vernment, and the Treafonable Reflections They
have Publijh'd on Her Majefly, God blefs Her

!

Whofe Hereditary Right to the Throne^ They
have had the Impudence to Deny, and Cancel,
to make Her a Creature of their own Power %

and that by the fame Principles They plac'd a
Crown upon Her, They tell Us, They (that is,

the Mob) may re-aflume it at their Pleafure,

Nay, now They have advane'd themfelves from
the Religious Liberty Our Gracious Sovereign has
Indulged them, to Claim a Civil Right, as they
Term it, and to Juftle the Church out of iftr

Eftablijhment, by Hoifting their Toleration into its

Place ; and to convince Us what alone will fatisfy

'em, infolently Demand the Repeal of the Corpo-
ration and Teft Atls, as an Ecclefiaftical Ufurpati-

on, which indeed under Her Majefly (whom
God long preferve for its Comfort and Support !)

is the only Security the Church has to Depend
upon. And which they have fo far Eluded by
their Abominable Hypocrify, as to have Under-
min'd Her Foundation, and Endanger the Govern-
ment, by filling it with its Profefs'd Enemies.

Thefe Charges are fo Flagrant, and Undeniabley
that a Man muft be very Weak, or fomething

worfe, that thinks, or pretends, that Dijfenters

are to be Gain'd, or won over by any other

Grants, and Indulgences, than giving up our
Whole Conftitution : And He that recedes the leaft

Tittle from it, to fatisfy, or Ingratiate with thefe

Clamorous, Infaiiable and Church Devouring Ma-
lignants, knows not what Spirit They are of, or
He ought to fhew who is a True Member of
Our Church. Have They not ever fince their firft

Unhappy Plantation in this Kingdom, by the In-

terceffion of that Falfe Son of the Church, Bi-

floop^ Grindall, always Improved, and Rife upon
their Demands in the Permiffion of the Govern-

ment ? Infomuch that 9$ueen Elizabeth, that was
Deluded by that Perfidious Prelate to the Tolera-

tion of the Genevian Difcipline, found it fuch

an Headflrong, and Encroaching Monfter, that in

Eight Years, She forefaw it would Endanger the

Monarchy, as well as the Hierarchy : And like

a Queen of True Resolution, and Pious Zeal for

Both, pronoune'd, That ' fuch were the Reftlefs

Spirits of that FACTIOUS People, that no ^uiet

was to be Expetled from them, till they were ut-

terly Supprefd: Which like a Prudent Princefs,

She did by Wholefome Severities, that the Crown
for many Years fat Eafy, and Flourifloing on Her
Head. And had Her Succeffor, King James,

but follow'd Her Wife Politicks, his Son had ne-

ver fallen a Martyr to their Fury, nor any of his

Unhappy Offspring fuffer'd thofe Difaftrous Cala-
1 mities,
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\ mities, which made the Royal Family one conti-

nued Sacrifice to their Malice. And what better

could have been expe&ed from Mifcreants, Begot

in Rebellion, Born in Sedition, and Nurs'd up in

FaSiion ? I would not here be mifunderftood, as

if I intended to caft the leaft Invidious Reflection

upon that Indulgence the Government has conde-

fcended to give 'em, which I am fure all thofe that

wifh well to our Church are very ready to Grant
to Consciences truly Scrupulous ; let Them Enjoy
it in the full Limits the Law has Prefcrib'd. But
let them alfo move within their Proper Sphere, and
not grow Eccentrick, and like Comets that Burft

their Orb, Threaten the Ruin and Downfall of

Our Church, and State. Indeed they tell us they

have Relinquijh'd the Principles, as well as the Sins

of their Fore-Fathers : If fo, why do they not

Renounce their Schifm, and come Sincerely into

Our Church ? Why do they Pelt Her with more
Blasphemous Libels, and Scurrilous Lampoons, than

were ever Publifh'd in Oliver's Ufurpation ? Have
they not lately Villainoufly Divided us with
Knavijh Diftintlions of High and Low-Church

Men ; Are not the Bejl Characters they can give

Us, thofe of Papijls, Jacobites, and Confpirators ?

And what do they mean by all this Infidious Cant,but
by Falfe Infinuations, and raifing Groundless Jea-

loufies, and Fears, to Tmbroil the Publick, and to

bring it into that Confufion, they are Suggefling

upon Us ? Whether thefe Men are not Contriving,

and Plotting our utter Ruin, and whether all thofe

FALSE BRETHREN, that fall in with thefe

MeaSures, and Defigns, do not contribute bafely

to it, I leave every Impartial Man that wifhes

the WelSare of Our Confiitution to Determine ;

And if we find this true in Fad, what Reafon
have we to think, but that the National Sins are

Ripen'd up to a full Maturity, to call down Ven- >

geance from Providence on a Church and King-
dom, thus Debauch'd in its Principles, and Cor-

rupted \n its Manners, and inftead of the True
Faith, DiScipUne, and Worfhip, given over to all

Licenfioufnefs, both in Opinion, and Tratlice, to

all Sexuality, Hypocrijy, LewdneSs, and Atheifin ?

And now are we under no Danger in thefe Deplo-
rable Circumftances ? Muft we Lull Ourfelves un-
der this S^d RepoSe, and in fuch a Stupid, Lethar-
gick Security, Embrace our Ruin? When Elijha

the Great Prophet of God, was Surrounded with
an Hoft of Enemies, that fought for his Life, his

Blind Servant beheld not the Peril his Majler was
in, till his Eyes were open'd by Miracle, and he
found himfelf in the midft of Horfes and Chariots

of Fire. I pray God We may be out of Danger

!

but we may remember the King's Perfon was Voted

to be fo, at the fame Time that his Murtherers
were Confpiring his Death. What I have thus

freely fpoken, I hope is as much without Of-
fence, as it proceeds from a good Intention, and
a Tender Concern for Her Majefty's Perfon, and
Government, and an . hearty Zeal for the Honour
and Safety of our Excellent Church, and Confiitu-

tion. I intreat Your Patience,
1

III. Briefly to fet forth the Heinous Malignity,

Enormous Guilt, and Folly of this Prodigious Sin

of FALSE BROTHERHOOD.
' 1 . And Firft, With Regard to God and Religi-

on. It is a moft Perfidious Apoftacy from, and Re-
proach upon Both. It is no lefs than Renouncing

Our Allegiance to our Almighty Sovereign, an Open
Denial, and Proftitution of Our moft Holy Faith,

and Church, upon which Crime God has Entail d
fo many Dreauful Threats^ and Anathema's, It

is Betraying Our moft Solemn Oaths, proving
Falfe to Our Sacred Trufi, and Commiffion, Admi-
niflring to, and Indulging Men in the moft Mortal
SinSi Endangering both our Own, and the Salva-
tion of that Dear Flock, for which Chrift Dy'd,
by Expofing it to the Corruptions of Herefy and
Schifm, the Impoftures of Falfe Apoflles, and the
Deceit, and Malice of Wolves in Sheep's Cloath-

ing. It is Deriving the higheft Blafphemy, and
Difhonour upon the Holy Spirit of God, thus to
Prevaricate with his Immutable Oracles of Truth,
in Wrefting 'em to maintain the moft Diabolical

Falfhoods, and Errors, and making Veracity itfelf

the Author and Patronizer of Lyes. It is For-

faking Our Baptifinal Covenant, Bafely DeSerting
the Glorious Colours we are Lifted under, turning
Refugees from our Saviour, and Adhere?its to his

moft Abjur'd Enemies. In a Word, to accomplifh
any wreched Secular Defign, to Gratify their

Pride, or Ambition, to Feed their Luft, ox Ava-
rice, to wreak their Spleen, or Revenge, out of
Envy, or Difappointment , for a Littie, Paultry
Honour, Money, or Preferment : Thefe FAL S E
BRETHREN will Renounce their Creed, and
Read the Decalogue backzvard, be the very Re-
verfe of Our Bleffed Saviour (whom like their Pri-
mitive Pattern, they firft fell, and then betray)

Fall down and Worfhip the very Devil himfelf for
the Riches and Honours of this World.
' 2. Secondly, In Regard to the World. What a
vaft Scandal, and Offence muft it give to all Per-
fons of Piety, and Integrity, to fee Men of Cha-
racler, and Stations, thus Shift and Prevaricate

with their Principles, and Starting from their Re-
ligion upon any Occafion of Difficulty, or Trial,

and like the Difciples, flying from, and forfaking

our Saviour, when his Life Lay at Stake ? To fee

Mens OpinionsJit as loofe about 'em as their Gar-
ments, to be put on, or off, for Convenience ?

What can Unwary Perfons conclude from fuch

Tergiverfation, and Hypocrijy, but that all Reli-

gion is State-Craft, and Impofture ? That all

Godlinefs is Gain ; and that the Doclrines of the

Church lie not fo much in Her Articles, as Hef
Honours, and Revenues ? Without doubt, this

Modern Latitude, and Infamous Double-Dealing,

as it can proceed from nothing but the rankeft

Atheifm, fo it muft Propagate it wherefoever it

goes-, and 'tis not to be Queftioned, but that thd

Wonderful Increafe, and Impudent Appearance of

all Seels and Herejes in this Kingdom at prefent,

beyond what was ever known in Former Ages, is

chiefly to be attributed to it. But this Crime is as

Pernicious to Human Society, as Religion ; for it

Deftroys all Common Honefty, Faith, and Credit

in the World, and in the Place of it fets up an

Univerfal Trade of Coufenage, Sharping, Diffimu-

lation, and downright Knavery. For, what De-

pendance can there be upon a Man of no Princi-

ples? What Truft in Equivocations, Evajions, and

Lyes ? Nor indeed could any one be fuppos'd fo

Sottifh, as to place the leaft Confidence in thefe

Men, did they not Bait their Hook, and Cover

their Treachery with the Sacred and Plaufible Pre-

tences of FRIENDSHIP, whereby they are ca-

pable of doing much more Mifchief, than a bare-

fae'd and p7'ofefs'd Enemy. In what moving and

Lively Colours does the Holy Pfalmift paint out the

Crafty Injidioufnefs of fuch wilely Volpones ? Wick-

edneSs (fays he) is therein, Deceit and Guile go

not out of their Streets. For it is not an Open Ene-

my that has done me this Difionour, for then 1

could have born it : Neither was it mine Adverfaiy,
< that
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that did Magnify himfelf againft me, for then
peradventnre I would have hid my fetffrom him.

But, it was even Thou ! my Companion, my Guide,

and mine own Familiar Friend. We took fiveet

Counfel together, and walked in the Iloufe of God
as Friends. There is no Faithfulnefs in their.

Mouths, their inward Farts are very Wickednefis ;

TheirThroats are Open Sepulchres, and their Words
are fmother than Oil, yet be they very Swords.
Like Joab, they pretend to fpeak Peaceably, and

finite us Mortally under the fifth Rib.
« 3. Thirdly, With Regard to a Man's Self, it is

hard to diftinguifh whether our FALSE BRE-
THREN prove themfelves Guilty of more.ex-
cefiive Knavery, or Folly. For whatever thefe

Cunning, Temporizing Politicians may think, they

will find, after all their Shuffling, and Compliance,

that the Plain Road of Truth, Honefty, and Inte-

grity, is both the moft Prudent, as well as the Sa-

feft Way they can follow, and that the Wifidom of
this World is as much Foolifimefs with Men, as 'tis

with God. For certainly there is no Sin that fo

much Difappoints its Own Ends as This does. Per-
haps the Man may Obtain the Prefent Advantage,
He has in Profpecl, by relinquifhing his Old
Friends and Principles ; but is ever fuch a Merce-
nary Convert receiv'd heartily into the Bofom of
his Former Enemies ? Or are They ever found fo

Credulous and Good-natured, as to Forgive, and
Believe fuch an/ipoftate Cordial and Sincere, and
fit to be Trufted in any Matter of Weight or Im-
portance, who has Betrayed his Own Party for the

Little, Sordid Lucre of a Place, or Preferment ?

And is again ready to be Retrogade, whenever the

Wind mall Change and Veer about ? Such a FALSE
BROTHER may fei ve the Prefent Turn of his

Adverfaries, who may feem,whilft they want the

TOOL, to Flatter and Carefs him ; but let fuch a

Turn-Coat reft afiured, He ihall meet with Hypo-
crify for Hypocrify ; and fince he is got upon the

Stage, fhall Ail his Part, and be Hifs'd off when
He has done ? Such a Wife Game do our Pro-
jectors Play, they Barter, and Betray their Friends,

only to fill themfelves Slaves into the Hands of
their Enemies, who fhall Treat them with more
Infolence, Difdain, and Tyranny, than Honefi Men
do with Scorn and Contempt, if they don't go the

whole Lengths of their Party, flick at Nothing,

tho' never fo Impious, and Abfurd, and run from
one Extream to a quite contrary. Thus Little,

thus Safe, thus Odious, thus Contemptible, thus

Servile, nay thus Execrable is the Traytor, and
Double-Dealer, in the Sight, not only of all

Honeft Men, but the moil Profefs'd Knaves, and
Hypocrites? Who cannot but have a Tacit Re-
gard, and Feneration for a Man of Steadinefs and
Probity, that upon All Occafions is True to Him-
felf, and his Caufe, is above the Threats, as well

as Flatteries of this World, ftill Trufting in his

GW, and his own Integrity, and Juftice, Defpifing

his Intereft, or Succefs, and is under all Circum-
ftances like that Goi, and Religion He Believes

and Serves, without Variableness, or Shadow of
Change, but is the fame, to day, to morrow, and

for ever? Farther, thefe FALSE BRETHREN
cannot be more Odious to God and Man, than they

are to Themfelves, who are always a Self-contradic-

tion, full of Confufion and Perplexity, perpetually

Haunting themfelves, xhtWorft ofDemons, main-
taining an irreconcileableWarbetwixt theOutward
and Inward Man, Conformifts in Profeffwn, Halfi-

Conformifts in Practice, and Non-Conformifts in

Judgment. Such as Mixture of Inconjiftency and

Nonfenfe, that any one that has the lead S'park of
Confidence or Rcafon, mull Renounce and Deteft.

But this difmal Effccl has fuch a <SV«/^ of habitual

Hypocrify, that it quite Damps, and Extinguifhcs

Both, Quenches the //<?/y ty/nV <?/ Gfli, and CV«-

'o$?j /&« Saw «/?'^> v and as it //zij- a Man void of
Shame, generally without a miraculous Conver-
fion leaves him incapable of Repentance, and both

Damns him £en?, and hereafter; and as WtChofe
it in T£/.j World, Appoints him in the Afotf, his

Portion with Hypocrites and Unbelievers, with all

Lyars that have their Part in the Lake which
burns with Fire and Brimftone, with the Grand
Father of Falfhood, the Devil and his Angels.

And fo here we leave our FALSE BRE-
THREN, in the Company they always keep

Correfipondence with.

' IV. Now what fhould be the Refult of this

Long Difiourfe, but that if We bear any True

Concern for the Intereft, Honour, and Safety of
Our Church and Government, We oughtftedfajl-

ly to Adhere to thofe Fundamental Principles, upon
which Both are Founded, and upon which their

Security, under Goi, alone, depends ; and con-

fequently that it highly Behoves Us, Cahtionjly

to w<2^£ againft, to M?r£, and yftw'^ All thole

that thus Treacheroufiy Defert them. And in-

deed it would be both for Our Advantage, as

well as Their Credit, if fuch Men would' throw

off the Mafk, entirely Quit Our Church, of which
they are no True Members, and not fraudidently

.

Eat her Bread, and lay wait for Her Ruin, Pur-

loin Pier Revenues, and ungratefully lift up their

Heels againft Her. For then We fhould be One
Fold under One Shepherd, all thofe Invidious Di-

ftintlions that now Diftratl, and Confound Us Loft,

and We fhould be Terrible like an Army of Ban-

ners to our Enemies, who would never break in

upon fuch an Uniform, and Well-compatled Body.

This indeed would be a True Peace, and Solid

Union, when we fhould All with one Mind, and

one Mouth, Glorify God, and not with a Con-

fused Diverfity of Contraditlious Opinions, and in-

confiftent Jargon of Worfhip, which the God of
Peace, Purity and Order cannot but Abhor. As
it is a Maxim in Politicks, that All Governments

are beft fupported by the fame Methods, and Coun-

fiels upon which they are Founded ; fo it will

appear undeniably True in its Application to our

Conftitution, which can be Maintain'dby no Other

Principles, but Thofe on which it is Built, and
like their Bajis, the Gofpel, if there's any Viola-

tion, orBreachma.dc m any Branch of it, it/hakes

and endangers the whole Frame and Body. Thefe
Things, however Little they may be Reprefented

by Our Adverfaries, will be found of the moft

Confiderable Confequence. Let Us therefore, as

We are unhappily Sharers of St. Paul's Misfor-

tune, to have our Church in Perils among FALSE
BRETHREN, follow his Example and Conduct-

in a Parallel Cafe. He tells us in his Epiftle to

the Galatians, c. ii. That he was Obflructed, and

Pefter'd in his Preaching the Gofpel, by FALSE
BRETHREN, unawares brought in, who came

privily to fipy out his Liberty, which he had in

Chrift Jefus, that they might bring him into Bon-

dage. To whom he gave place by Subjection, no

not for an Hour, that the Truth of the Gofpel

might continue with the Church. Doubtlefs this

brave, and bold Refolution did the Apoftle take

by the peculiar Command, and Infpiration of the

Holy Ghoft \ and yet if our Diffenters had Lived

in thofe Times, they would have branded him

4 0. as
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1 as an Intemperate, Hot, Furious Zealot, that
; wanted to be Sweeten'd, by the Gentle Spirit of
Charity, and Moderation, forfooth! Schifm and

; Faclion, are Things of Impudent and Incroaching
' Natures ; they "Thrive upon Concejfions, take Per-

mijjion for Power, and advance a Toleration im-
• mediately into an Eftablijhment ; and are there -

; fore to be treated like Growing Mi/chiefs, or
; Infectious Plagues, kept at a Diftance, left their
' 'Deadly Contagion fpead. Let us therefore have
• rto Fellowjhip with thefe Works of Darknefs, but
' rather reprove them. Let our Superior Paftors
' do their Duty in Thundering out their Ecclefiafti-

cal Anathema's, and let any Power on Earth
Dare Reverfe a Sentence Ratify'd in Heaven. Let

; them Difcountenance all thefe Seditious, Luke-
• warm, Almoft-Chriftians, and Promote Men of
; Probity, Confcience, and Courage. I fay Confci-
'• ence, and Courage, for the One without the Other
'• is like Faith without Works, Dead, and Injignifi-

cant. A Chriftian, and a Coward, are fuch Con-

traditions, as were never found in the Church
Militant; Men of Timorous and Daftardly Spirits,

who are afham'd to Own, or afraid to defend
their Principles, left they fhould lofe, or fuffer
by it, will prove very Poor Difciples of the Crofs!

Such Men (as an Ingenious Prelate Wittily ex-

preffes it) are only Honeft by Chance. Let us

Defpife the fneaking, fluffing Compliances of
fuch as Confult their Safety, and not their In-

nocence, and dare to be True in the worft of
Times, with this All-fuftaining Cordial Comfort,
that whatever Enemies We gain, or Friends We
lofe, We carry One within Us, that can Confront,

Vanquifh, and Counter-Ballance All. Woe unto

them that have a Fearful Heart, and to the Faint
Hands, and to the Sinner that goeth two manner

of ways! fays the Wife Man, Ecclus. ii. 12. And
agreeable to Him the Apoftle in very Sarcaftic Ex-
preffions, Jude 11, 12, 13. Woe unto them that

have gone in the Way of Cain, and ran greedily

after the Error of Balaam for Reward, and Pe-
rifh'd in the Gain-faying of Corah! Thefe are

Spots in your Feafts of Charity, Clouds without

Water, carry'd about of Winds, Trees whofe Fruits

are wither d, without Fruit, Twice Dead, pluck'

d

up by the Roots : Raging Waves of the Sea, foam-
ing out their Own Shame -, Wandring Stars, to

whom is referv'd the Blacknefs of Darknefs for
ever. Let Us therefore, being well affur'd how
much Our Caufe Deferves. and how much at pre-

fent it Requires Our bravefi Refolutions, hold

faft our Integrity, and Religion, without Wavering,
and earneftly contendfor the Faith, which was once

deliver'd unto the Saints. My Brethren, be flrong

in the Lord, and in the Power of his Might. Put
on the whole Armour of God, that Te may be able

to Jiand againft the Wiles of the Devil. For we
Wreftle not only againft Flefh and Blood, but againft

Principalities, againft Powers, againft the Rulers

of the Darknefs of this World, againft Spiritual

Wickedneffes in High Places. Wherefore take unta

you the whole Armour of God, that ye may be able

to withftand in the Evil Day, and having done All,

to ftand, Eph. vi. 10. &c. Not doubting, but
that if We fhew the fame Courage, and Indefati-

gable Zeal, and Labour, to Defend, as Our Ad-
verfaries to Reproach, Divide, and Ruin our
Church, neither their united Malice, norPower, nor
all the Plots, and Machinations of Rome, nor the

very Gates of Hell, itfelf, fhall ever be able to Pre-
vail againft Her. And let us Truft in that Gra-
cious Providence, which fo Miraculoufly delivex'd

« Her on this Day, that tho' She lies Bleeding of
' the Wounds fhe has received in the Houfe of Her
1 Friends, Lam. ii. 2, 4. tho' the ways of Zion may
* Mourn for a Time, and Her Gates be Defolate,
' her Priefts Sigh, and fhe in Bitternefs, becaufe
* Her Adverfaries are Chief, and Her Enemies at
' prefent Profper ; tho' among all her Lovers fhe has
' few to comfort Her, and many of her Friends have
1 dealt Treacheroufly with Her, and are become her
1 Enemies, Zech.xiii.6. Tho' there arefew to Guide
* Her among all the Sons whom jhe hath brought
1 forth ; neither are there many that take Her by
' the hand, of all the'Sons that fhe hath brought up,
' Ifa. Ii. 1 8. Tho' her Enemies cry, Down with her,

\ Down with her, even to the Ground; Yet there is

\ a God that can, and will Raife Her up, if We
* Forfake Her not. Let us not therefore ungrate-
c fully contribute to Her Deftruction ; but let us
' continue Stedfaft, Immoveable, always abounding
' in the Work of the Lord, forafmuch as We know
' that our Labour will not be in vain in the Lord.
' 1 Cor. xv. 58. Now the God of all Grace, who
' hath called Us into his Eternal Glory by Chrift Je~
1
fus, after that ye have fuffer 'd a while, make you.

' Perfect, Stablifh, Strengthen, Settle Tou. 1 Pet.

'v. 10,11. To Him be Glory, and Dominion,
* for ever and ever. Amen.

" Let Us conclude all in that Excellent Colled:
* of Our Church ;

OLord, We befeech thee, let thy continual Pity

Cleanfe, and Defend thy Church; and be-

caufe it cannot continue in Safety, without thy Suc-
cour, Preferve it evermore by thy Help, and Good-
nefs, through Jefus Chrift, Our Lord.

After which the Lords Adjourned to the Houfe

of LORDS.

Titefday, Feb. 28. The Second Day.

THE Lords coming down into Weftminfter'

Hall, and being feated in the manner before-

mentioned, Proclamation was made by the Serjeant

at Arms as follows

:

Our Sovereign Lady the Queen doth ftrictly

Charge and Command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry

Sacheverell, Doctor in Divinity, come forth, fave

thee and thy Bail, elfe thou forfeited thy Recog-

nizance.

The Doctor appearing at the Bar accordingly,

with his Counfel as before.

Lord Chancellor. Gentlemen of the Houfe of

Commons, you may proceed in your Evidence.

SirWWl. M^SpsISLr
tides againft Doctor Sacheverell, his Anfwer, and

the Commons Replication, read ; and the Charge

being open'd, your Lordfhips likewife heard the

Doctor's Sermon preached at St. Paul's, and the

Dedication of his Derby Sermon ; fo that the Cafe

is now fully before your Lordfhips.

That Part which is affigned to me, and fome

other Gentlemen, is to maintain the Firft Article

of the Commons Charge. The Method I fhall

take will be, firft, to fhew the Importance of this

Article i
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Article ; Secondly, To clear up and vindicate the

Juftice of the Revolution ; and, Thirdly, To ftate

the Evidence or Proof of this Article, which
charges the Doctor "with traducing and condemning
the Revolution.

My Lords, I muft premife, that the Commons
cannot but think it hard, that in this Afifembly of

the Briti/h Nation, they mould now after more than

Twenty Years Enjoyment ofthe Benefits arifing by
the Revolution, they can't but think it hard, I fay,

that in this Place, and at this Time, they mould
be forced to plead in Vindication of the Juftice of
that Revolution. But fince we muft give up our

Right to the Laws and Liberties of the King-
dom, or (which is all one) be precarious in the

Enjoyment of them, and hold them only during

Pleaiure, if this Doctrine of unlimited Non-refi-

ftance prevails, the Commons have been content to

undertake this Profecution ; and they who fhare in

the Legislature with yourLordftiips, have put them-
feives into the Condition of Suiters for Juftice

again ft this Offender, in whom your Lordlhips

will find the Reverie of a true Britijh Subject

:

For fuch an one is dutiful and fubmiflive to his

Prince, and true to the Liberty of his Country

;

but in this Criminal your Lordfhips will find viru-

lent Faction, andfiavifh Submifiion.

As to the Importance of this Article, your Lord-
fhips were rightly told Yefterday, that the whole
Charge centers in this Article. If the Juftice of

the Revolution be eftablifti'd, the Toleration will

be rejoiced in by fome, and be acquiefced in by all

;

the Refolutions of the Two Houfes of Parliament

will have a juft Regard fhewn to them ; Her Ma-
jefty's Adminiftration will be no longer defamed,

nor will that unhappy Diftinciion of Parties be ca-

pable of being heightened amongft us. But if the

Juftice of the Revolution (which is our Founda-
tion) be queftion'd, every Thing that is built on
it is in fome Degree ftiaken, and Occafion is given

for Difputes and Factions, never to be ended but

by a total Subverfion of our Conftitution.

My Lords, As it is felf-evident that the Honour
of Her Majefty's Government ftands upon the Ju-
ftice of the Revolution, fo doth the Peace and

Tranquility of it depend upon that alfo. The
Commons may appeal to your Lordfhips, and the

whole Nation, in this Matter : From what Quar-

ter is it, that all thatOppofition and Obftruction to

the Adminiftration of the late King, and Her pre-

fent Majefty have come? Has it not been from

thofe who have queftion'd the Lawfulnefs of the

Refiftance made ufe of in the Revolution ? Whofe
Purfuit after Power is indefatigable, and to obtain

which they would make a willing Sacrifice of the

Common Liberty ; whilft others who have a con-

trary Principle, and are convinced of the Juftice of

that Proceeding, have acted a quite contrary Part.

Have they not contributed every thing in their

Power to ftrengthen the Government in her prefent

Majefty's Hands, as well as the late King's-, and

that with a Zeal and Conftancy thro' feveral Chan-

ges, which nothing but a Principle could infpife ?

How much is owing to this Zeal in promoting the

Settlement of the Proteftant Succeffion, and how
little to the contrary Principle, every one that re-

members the State of Things at the End of the

late King's Reign can tell. Upon the prefent Que-

ftion therefore, my Lords, depend our prefentHap-

pinefs, and future Hopes. Hath not this principle

of unlimited Non-refiftance been revived by the

jprofefTed and undifguifed Friends of the Preten-

der ? Hath it not been profecuted with an unufual

Warmth, fince his Attempt upon Her Majefty's
Crown ? Can the Pretender have any Hopes, but
from the keeping alive fuch Notions ? Or can the
Queen's Title receive any Advantage from them ?

Or can it be feafonable to preach this D >ctrine m
the Reign of the beft of Princes, which can be of
no Ufe to any but the worft ?

In clearing up and vindicating the Juftice of the
Revolution, which was the Second Thing pro-
pofed, it is far from the Intent of the Commons
to ftate the Limits and Bounds of the Subject's
Submifiion to the Sovereign. That which the Law
hath been wifely filent in, the Commons defire to
be filent in too ; nor will they put any Cafe of a
juftifiable Refiftance, but that of the Revolution
only ; and they perfuade themfelves that the do-
ing Right to that Refiftance, will be fo far from
promoting popular Licence or Confufion, that it

will have a contrary Effect, and be a Means of fet-

tling Mens Minds in the Love of, and Veneration
for the Laws ; to refcue and fecure which, was the
only Aim and Intention of thofe concerned in that
Refiftance.

To make out the Juftice of the Revolution, it

may be laid down, That as the Law is the only
Meafure of the Prince's Authority, and the Peoples
Subjection, fo the Law derives its Being and Effi-
cacy from common Confent : And to place it on any
other Foundation than common Confent, is to take
away the Obligation this Notion of common Con-
fent puts both Prince and People under to obferve
the Laws. And upon this folid and rational Foun-
dation, the Lawyers, in all Ages, have placed that
Obligation, as appears by all our Law-Books. But
inftead of this, of later Times, Patriarchical and
other Fan taftical Schemes have been framed, to reft

the Authority of the Law upon •, and fo Queftions
of Divinity have been blended with Queftions of
Law ; when it is plain, that Religion hath nothing
to do to extend the Authority of the Prince, or tiie

Submifiion of the Subject, but only to fecure the
legal Authority of the one, and enforce the due
Submifiion of the other, from the Consideration
of higher Rewards, and heavier Punifhments.
And if this Diftinction were attended to, it might
ferve to bury the ufelefs Labours (to fay no worfe
of them) of feveral Divines, and others, on thefe
Subjects, in utter Oblivion.

My Lords, Nothing is plainer than that the Peo-
ple have a Right to the Laws and the Conftitution.
This Right the Nation hath afierted, and recovered
out of the Hands of thofe who had dilp-iTjfied

them of it at feveral Times. There are of this two
famous Inftances in the Knowledge of the prefent
Age ; I mean that of the Reftauration, and that of
the Revolution ; in both thefe great Events were
the regal Power, and the Rights of the People re-

covei'd. And it is hard to fay, in which the Peo-
ple have the greateft Intereft ; for the Commons
are fenfible, that there is not one legal Power be-
longing to the Crown, but they have an Intereft in

it ; and I doubt not, but they will always be as

careful to fupport the Rights of the Crown^ as their

own Privileges.

My Lords, That the Conftitution was wholly
loft before, and recovei'd by the Reftauration, ,is

known to all •, and before the Revolution, ir. is

known how Popery and abfolute Power had in-

vaded the Conftitution. The regal Supremacy, of
fuch abfolute Necefiity to preferve the Peace of
the Kingdom, was disclaimed, and the Papal Su-
premacy, by a folemn Embaffy to Rome, owned and
acknowledged, and no Footfteps left of the regal

4 Qj2 Supremacy
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Supremacy but that which was worfe than nought,
an illegal High-Commiffion Court : And at that

Time the popular.Rights, in almoftall the Species

of them, were invaded, That great Privilege of the

People, on which all others depend, that of gi-

ving their Confent to the making new, or repeal-

ing old Laws, was invaded ; and a difpenfing

Power, fuch as rendred all our Laws precarious, and
at the Will of the Prince, was exercifed. Thefe,

and a great many other Afts of abfolute Power, are

mentioned in that Act of Parliament, called The

Bill of Rights. It would be to mifpend your Lord-
fhips Time, to mention all the Inftances there gi-

ven : For, my Lords, the whole Tenor of the Ad-
miniftration then in Being, was agreed by all to

be a total Departure from the Conftitution •, the

Nation was at that Time united in that Opinion,

all but the Criminal Part of it. And as the Na-
tion joined in the Judgment of their Difeafe, fo

they did in the Remedy. They faw there was no
Remedy left, but the laft ; and when that Re-
medy took Place, the whole Frame of the Govern-

ment was reftor'd intire and unhurt. This fhewed

the excellent Temper the Nation was in at that

Time, that after fuch Provocations from an Abufe
of the regal Power, and fuch a Convulfion, no

one Part of the Conftitution was alter'd, or fuffer'd

the leaft Damage ; but on the contrary, the whole

received new Life and Vigour.

. My Lords, As that Doctrine of unlimited Non-
refiftance was implicitly renounced by the whole

Nation in the Revolution, fo divers Afts of Parlia-

ment afterwards pafs'd, expreffing that Renuncia-

tion. I beg leave to read a few Paffages out of the

Laws that were then made. In the Firft of King
William and Queen Mary, was the Act for Abroga-

ting the Oaths of-Supremacy and Allegiance, and

appointing other Oaths. By that Aft, the Decla-

ration injoin'd to be taken by feveral Afts in the

Time of King Charles II. to this Purpofe, That

it is not lawful, on any Pretence whatfoever, to take

up Arms againft the King, was taken away. Then
in the fecond Seffion of that Parliament, was the

Aft for declaring the Rights and Liberties of the

Sub j eft : In that Aft Notice is taken, that the late

King James did endeavour to fubvert and extirpate

the Proteftant Religion, and the Laws and Liber-

ties of the Kingdom ; and the particular Inftances

of Male- Adminiftration are fet forth : Then it de-

clares, that that unhappy Prince had abdicated the

Government, and the Throne was thereby vacant

;

and that it had pleafed Almighty God to make the

Prince of Orange the Glorious Inftrument of de-

livering the Kingdom from Popery and Arbitrary

Power. And if the Inftrument, who brought about

that Deliverance, be ftiled Glorious, furely the

Means ufed by him is (in Confequence) approved

and applauded -, and his late Majefty is mention'd

as the fame Glorious Inftrument, in the Aft for

paying the States General the Charges of his Expe-

dition. And furely this is an Approbation of the

Means ufed by him, when that Aft charges the Peo-

..ple with Six hundred thoufand Pounds for thofe

Means, viz. the Force he brought along with him.

But if it mould be thought thefe Words are too

general, and do not particularly approve the Re-

fiftance at the Revolution ; there came a memo-
rable Occafion, when the Parliament had that Par-

ticular under their Confideration •, and that was,

when they were confidering whether they fhould

meddle with fo tender a Thing, as the taking away

'the Benefit of the Law from a great many of the

Subjects of the Kingdom •, which was done by an

Aft. in the fame. fecond Seffion of that Parliament,
intitled , An AH for preventing vexatious Suits,

againfi fuch as abled in order to the bringing in their

Majejlies, or for their Service. There they take no-
tice, that at the Time of his Majefty's glorious

Enterprise, for delivering this Kingdom from Po-
pery and arbitrary Power, and in Aid and Purfu-
ance of the fame, divers Lords, Gentlemen, and
other good People well affected to their Country,
did aft as Lieutenants, Deputy-Lieutenants, Juftices

of the Peace, or other Officers, Civil or Military,

tho' not fufficiently authorifed thereunto ; and did
apprehend and put in Cuftody feveral criminous
and fufpefted Perfons •, and did feife and ufe divers

Horfes, Arms, and other Things ; and did enter

into the Houfes and Poffefiions of feveral Perfons,

and did Quarter, and caufe to be Quartered, Sol-

diers and others there ; which Proceedings, in

Times of Peace and common Safety, would not
have been warrantable : Yet that Aft declares they
were neceffary, in regard of the Exigence of pub-
lick Affairs, and ought to be j.uftified ; and pro-
vides an Indemnity for thofe who acted in that

Refiftance, from the Actions that might be brought
by their Fellow-Subjefts.

My Lords, I fhall conclude this Head with ta-

king notice of the Form of Prayer, appointed by
Royal Authority; for the Fifth of November, now
doubly memorable : There is in that Form not

only Thanks offered to Almighty God for the Re-
volution, but for the Succefs given to thofe Means
that were ufed to bring about that wonderful De-
liverance : What elfe is the Meaning of thanking
God, for giving his late Majefty a fafe Arrival

here, and making all Qppofition fall before him,
till he became our King and Governour ?

But, my Lords, notwithftanding the Juftice of

thofe Steps that were taken to bring about the Re-
volution, notwithftanding the Temper and Pru-

dence that was fhewn in the Settlement of it, ar<d

the Sanction fince given to it, not only by the

Royal, but the whole Legiflative Authority, Dr. Sa-

cheverell hath condemned the Refiftance, (which

was the Principal, if not the only Means) by which
that Deliverance was wrought ; which was the laft

Thing I propofed to fhew to your Lordfhips.

My Lords, This Article is divided into three

Branches : Firft, The general Charge, that he fug-

gefts and maintains, that the neceffary Means ufed

to bring about the Revolution, were odious and un-

juftifiable. The fecond and third Branches are

Particulars of that General ; viz. That his late Ma-
jefty difclaimed the leaft Imputation of Refiftance;

and that to impute Refiftance to the Revolution, is

to caft black and odious Colours upon his late Ma-
jefty and the faid Revolution.

To maintain this Article, I will not repeat the

particular Words of the Sermon, in order to the

Application of them ; that is a Province which is

affigned to another Gentleman, who will fpeak after .

me : But I fhall offer to your Lordfhips what I

apprehend to be the clear Senfe and Meaning of

thofe Paffages in the Sermon, which maintain this

Article. In the eleventh Page of the Quarto Edi-

tion, he lays down a general Pofition, of the ut^

ter Illegality of Refiftance, upon any Pretence

whatfoever. He fays, there are fome who deny this

Pofition, who are new Preachers, and new Poli-

ticians, who teach divers Antimonarchicai and per-

nicious Doctrines. He goes on, and fays, They dp

not only deny this Pofition, but urge the Revolu-

tion inDefence of their DeVual ; that is, by produ-

cing that as an Inftance of a iuftifiabic Refiftance.

1

"

Then
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Then he exclaims againfl thefe Men, as endeavour-

ing to caft black and odious Colours on the late

King and the Revolution ; whereas, he fays, the

King difclaimed the lead Imputation of Refiftance

by his Declaration ', and the Parliament difowned

it, becaufe they declare they only fill'd a vacant

Throne, without taking Notice how it became.fo ;

and they burnt a Book which alledged Conqueft, be-

caufe it had that Ingredient of Refiftance in it.

This Extract out of the Sermon makes out the

firft Article, which is, his condemning the -Re-

fiftance, which the Commons call the neceffary

Means ufed to bring about the Revoltion. For,

firft, that general Pofition of his condemnsRefiftance

in any Cafe whatfoever. Secondly, he introduces

fome as denying this Pofition, and fallens a vile and
odious Character upon them. Thirdly, he makes
thofe that deny this Doctrine object to it an Au-
thority or Prefident of a lawful Refiftance, -viz.

that at the Revolution ; but, my Lords, this he does

only to give up the Lawfulnefs of that Refiftance,

and condemn that as well as any other. For,

Fourthly, he anfwers this Objection, by denying

there was any Refiftance in that Cafe, a Fact as

clear as the Sun at Noon-day, and which ail -the Na-
tion Jaw and rejoiced at. He brings the late King
and the Parliament to witnefs againft any Refiftance

in the Revolution ; and yet he has fbewn by two
Quotations out of the Prince of Orange's Declara-

tion, one in his Anfwer, and the other in the printed

Sermon, that his late Majefty was fo far from de-

claiming Refiftance, that he avowed it, and invited

the Subjects of this Kingdom to join in that Re-
fiftance ; for in his Anfwer, he cites that Paffage in

his Declaration ; wherein his Majefty takes Notice,

that he carried a Force with him, fufficient, by the

Blelung of God, to defend him from the Violence

of Evil Counfellors ; and that he defigned that Ex-
pedition to oblige King James to call a Free Parlia-

ment : And by his Quotation of another Paffage in

the Prince of Orange's Declaration, it appears his

late Majefty was, by divers Subjects ofKing James's,

invited to and affifted in that Expedition ; which
being an Expedition by Force, to oblige that King
to call a Free Parliament, doth it not carry in it a

.
plain and manifeft avowing of Refiftance ? My
Lords, as to what he fays in Relation to the Parlia-

ment's difowning any Refiftance at the Revolution,

by afferting, that they fet the Crown on the King's

Plead on no other Title than that of the Vacancy of

the Throne, that appears to be directly otherwife

from the feveral Paffages in divers Acts of Parlia-

ment which I have before-mentioned : To which I

only add, that in the Conference between the two
Houfes, previous to the fettling the Crown on the

King's Head, the Word Abdicated was inhfted

upon and carried ; for that it included in it the

Male-Adminifcration of King James, which the

Word Beferted (defired to be ufed inftead of it)

.did not : And this appears by the Journal. Pie

.therefore knowing that there was Refiftance at the

Revolution, and that the late King and the Parli-

ament avowed that Refiftance •, and he pretending

.to defend it only by denying thofe Facts, hath (by

a neceffary Implication) afferted, That that Refi-

ftance was not an Exception to his general Rule,

•but ftands condemned by it.

My Lords, I mail not enter upon the Confidera-

,tion of the Doctor's Anfwer to this Article, be-

. caufe I don't know whether his Counfel will think

fit to abide by it ; nor would I meddle wdth any
Thing that is proper for the Reply.

The Sum of the whole Proof is this : The

Doctor lays down a;Doctrine, condemning Refi-

nance in all Cafes whatfoever : He makes thofe

who deny this Doctrine, Afferters of Antimonar-
chical Principles : He takes Notice of the Revolu-
tion, only to give it up : He admits, that if there

were Refiftance in that Cafe, that it was as unlaw-
ful as any other iRefiftance. He afferts that to be

•true, which everyone knows to be falfe : He Jays,

•the late King difclaimed the leaft Imputation oi

-Refiftance ; the Parliament difowned it ; and they

who fay there was any Refiftance in it, caft black

and odious Colours.on the late King and the Re-
volution j and confequently, he- condemns the Re-
fiftance ufed to bring about the Revolution, which
is the Matter of the firft Article.

This, my Lords, is what the Commons rely

upon, to maintain and make out the firft- Article

of their Charge againft the Criminal at the Bar -,

and they refer the Confideration of it to your Lord-
•fhips Wifdom and Juftice.

Mr. Sol. Gen. "\ MY Lords,

yre.Nl
It falls to my Share,

.Sir Rob. Eyre. IV1 to ftate to your Lordfhips the

feveral Paffages in the Sermon preached at St.

Paul's, which the Commons rely upon as a Proof
of the firft Article ; and to fhew the particular

Weaknefs and Inlufficiency of the Anfwer given

to this Charge.

The Charge is, That the Gentleman at the Bar

doth fuggeft and maintain, That the neceffary

Means ufed to bring about the late happy Revo-
lution, were odious and unjuftifiable ; That his

late Majefty, in his Declaration, dilclaim'd the leaft

Imputation of Refiftance ; and, That to impute

Refiftance to the Revolution, is to caft black and
odious Colours upon his late Majefty and the faid

Revolution.

The Paffages upon which the firft Article is

founded, are in the eleventh and twelfth Pages of

this Sermon ; where Dr. Sacheverell having firft

afferted, " That the grand Security of our Govern -

" ment, and the very Pillar upon which it ftands,

" is founded upon the fteady Belief of the Sub-
" jects Obligation to an abfolute and unconditional
" Obedience to the fupreme Power in all Things
" lawful, and the utter Illegality of Refiftance

" upon any Pretence whatfoever, which, He fays,

" has been lately exploded and rediculed, goes on

in thefe Words :

" Our Adverfaries think they effectually ftop our
" Mouths, and have us fure and unanfwerable on
" this Point, when they urge the Revolution of this

" Day in their Defence ; but certainly they are the

" greateft Enemies of that, and his late Majefty,

" and the moft ungrateful for the Deliverance, who
" endeavour to caft fuch black and odious Colours

" upon both. How often tnuft they be told, that

" the King himfelf folemnly difclaim'd the leaft

" Imputation of Refiftance, in his Declaration ?

" And that the Parliament declared, that they fee

" the Crown on his Head upon no other Title but

" that of the Vacancy of the Throne ? And did

" they not unanimoufly condemn to the Flames
" that infamous Libel, that would have pleaded

" the Title of Conqueft, by which Refiftance

" was fuppos'd ?

Thefe Words the Commons apprehend to be a

full Proof of the Affertions charged in the firft Ar-

ticle, for Refiftance was the neceffary Means uled

to bring about the Revolution.

And the Doctor exprefly affirms in this Place,

that the King diiclaim'd the leaft Imputation oi

Refiftance •, he afferts it as a thing notorious
t
v/hkh
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no Body could be a Stranger to : He fays, the King *' And as to that Part of the Article wherebino Body could be a Stranger to : He fays, the King
difclaim'd it folemnly •,

he difclaim'd it in his De
claration.

And he as plainly affirms, That to impute Re-
fiftance to the Revolution, is to caft black and
odious Colours upon his late Majefty and the Revo-
lution •, for he firft lays down the utter Illegality of

Refiftance upon any Pretence whatfoever, as a fun-

damental Doctrine ; and tiien acquaints his Audi-

tory, that his Adverfaries thought they could effe-

ctually flop his Mouth, and had him fure and un-

anfwerable on this Point, when they urged the Re-
volution in their Defence •, but that they were the

greateft Enemies to the King and to the Revolu-

tion, who endeavour'd to caft fuch black and odious

Colours upon both.

Now this Point, which he fays his Adverfaries

thought they had him fure and unanfwerably upon,

is plainly the Point of Refiftance, which he had af-

ferted to be illegal upon any Pretence whatfoever ;

and others, he fays, had denied, and had urg'd

the Revolution in their Defence.

And the urging of the Revolution in that Cafe,

as an Inftance of the Legality of Refiftance, in Op-
position to his general Doctrine, is what he calls cart-

ing black and odious Colours upon the King and the

Revolution •, for his Argument runs thus. All Re-

fiftance is utterly illegal ; the King difclaimed the

leaft Imputation of Refiftance ; the Parliament fet

the Crown upon his Head upon no other Title than

that of the Vacancy of the Throne ; and burnt a

Book becaufe it afferted a Title by which Refiftance

was fuppofed *, and therefore to impute Refiftance

to the Revolution, is to caft black and odious Colours

upon his late Majefty and the Revolution.

This, my Lords, is the Force of his Reafoning,

and the plain and obvious Senfe of this Part of the

Paragraph -, and therefore fully makes out the

Charge of his afferting and maintaining, that to

impute Refiftance to the Revolution, is to caft

black and odious Colours upon his late Majefty

and the faid Revolution.

I come now to confider the Anfwer he makes to

this Article, which he divides into three Parts.

" And firft, he denies that he doth fuggeft and
" maintain, that the necefiary Means ufedto bring
«•' about the happy Revolution were odious and un-

" juftifiable ; and fays, that he doth not affirm in

" any Part of that Sermon any thing concerning

" the necefiary Means ufed to bring about the hap-

" py Revolution ; the faid Henry Sacheverell is fo

" far from reflecting on hislate Majefty or the hap-
" py Revolution, that he endeavours in that Ser-

«< mon to clear the Revolution, and his late Ma-
" jefty, from the black and odious Colours which
«« their greateft Enemies had caft upon both.

Now the material Part of the Anfwer to this

Branch of the Article is, " That he denies his

" maintaining that the necefiary Means ufed to bring

-.*.' about the Revolution were odious and unjufti-

" fiable, and his affirming any thing concerning

" thofe necefiary Means. But this is no more than

faying that he has affirmed nothing by the Words
Necefary Means ; and 'tis very true, that the

'V\
T
o~rds~NecfJJary Means are not ufed in any Part of

the Sermon.

But no Body will fay, that 'tis requifite to charge

the Affertion in the very Words.

, And therefore if Refiftance was necefiary, and the

Means ufed, in that extraordinary Cafe of the Re-

volution, he has afferted the Means to be odious

and unjuftifiable, tho' he has done it in other Terms,

and by Words more particular and exprefs.

And as to that Part of the Article whereby
- he is charged with fuggefting and maintaining,
" That his late Majefty in his Declaration difclaim-
" ed the leaft Imputation of Refiftance :

" He acknowledges himfelf to have made this
" Suggeftion ; but fays, that he made it not in
" Difhonour, but in Vindication of his Majefty, the
" Refiftance he reprefents the King to have Dif-
" claimed, being fuch a Refiftance as tended to the
" Conqueft of this Realm ; for which he refers to
" that Part of the Declaration which is printed at
" the Bottom of the eleventh Page in the Sermon -,

" and upon this Ground he obferves, that there
" are thefe other Paffages in the Declaration
" We have thought fit to go over to England, and
" to carry over with us a Force fufficient, by the
" Blefling of God, to defend ourfelves from the
" Violence of evil Counfellors. We think fit to
" declare, that this our Expedition is intended for
" no other Defign than to have a free and lawful
" Parliament affembled.

Now in this Part of his Anfwer Doctor Sache-
verell admits, that he made the Suggeftion char-
ged upon him, in the fame Words that are ufed
in the Article ; but defends himfelf by alledging,

that the Commons have miftaken his Meaning.

—

He meant only, that the King difclaimed a Refi-

ftance which tended to Conqueft.

But 'tis clear and plain, that the Words have no
fuch limited or reftrained Senfe, and that the
Meaning he would now put upon them is a mere
Shift and Evafion ; for the Propofition is general,

The King difclaim'd the leaft Imputation of Refi-

ftance : And the Ufe he makes of it fhews, that

his Meaning was as general as his Words ; for

he is replying upon thofe who urge the Revo-
lution in Anfwer to his general Pofition, That Re-
fiftance is utterly illegal upon any Preter.ce what-
foever ; and how does he anfwer the Cafe of the

Revolution, or is it poffible to be anfwered, but
by faying, that there was no Refiftance at all in

the Revolution •, the King, who was principally

concerned in it, difclaim'd the leaft Imputation of

Refiftance ?

The Queftion is ftated upon Refiftance in ge-

neral •, Whether Refiftance in any Cafe, or upon
any Occafion, be lawful ?

And therefore, if the Lawfulnefs of Refiftance

in any Cafe be allowed, 'tis impoffible that his

general Affertion fhould ftand ; and 'tis equally im-
poffible to get clear of the Objection, without de-

nying the Refiftance.

Doctor Sacheverell was aware of this, and there-

fore denies that there was any Refiftance at all in

the Revolution, and fays, That the leaft Imputa-
tion of it was folemnly difclaim'd and difavow'd.

For had he faid, in exprefs Terms, that the King
difclaim'd all Imputation ofRefiftance that tended to

Conqueft, this would have been noAnfwer to thtOb-
jection : For if there was any Refiftance, tho' not

the particular Refiftance which the King difclaim'd ;

and if that Refiftance which was us'd be agreed to be-

lawful, his fundamental Doctrine mull certainly be

fhaken. And therefore if your Lordfhips fuppofe

him to make any Ufe at all of this Affertion, his

Words plainly fpoke his Meaning, and reprefent

the King to have difclaim'd all Refiftance what-

foever.

But he excufes the making of this Suggeftion,

by declaring, " That he made it not in Dffhonour,
" but in Vindication of his Majefty •, and therefore

" whether he was miftaken or not in expreffing

S« himfelf, as if the late King had difclaimed all

*' Imputation
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" Imputation of Refinance, when he meant there-

« by, that the late King difclaim'd the Imputation
«' of" a Defign of Conqueft, he humbly conceives

«' fuch a Suggeftion, plainly defign'd for the Ho-
«* nour of the late King, cannot in any reaibnable

" Conftruction be thought a Reflection upon his

" faid late Majefty, or deem'd any high Crime or

«* Mifdemeanor.

My Lords, had thefe "Words been fpoken in

Vindication of his late Majefty, or great and glo-

rious Deliverer, the Commons, who have fo much
at Heart the Honour of the late King, and the

Juftice of the Revolution, had never charg'd them

upon this Gentleman as a Crime.

But they carry with them the higheft Reflection

upon the Honour and Juftice of his Majefty •, for

they fuppofe that he denied the Lawfuineis of Re-

fiftance when he was actually engaged in it, and

difclaimed the leaft Imputation of Refiftance when
he brought over an Army on purpofe to maintain

that Refiftance, to which all the People -ofEngland

were invited and encouraged by his Declaration.

And this Aflertion, of the King's difclaiming all

Refiftance, could never be meant in Vindication of

his Majefty from any Imputation of a Defign of

Conqueft ; for there was no Occalion for vindicating

the King upon this Point, the Subject-Matter of

the Difcourfe did not lead him to it ; for the Bufi-

nefs of the Sermon, or of this particular Paragraph

is not to vindicate the Honour of the King from any

fuch Al'perfion, or to maintain the Liberties ofEng-

land^ by aflerting, That the Conftitution of Govern-

ment ftill remains, and was not broken and diflblv'd

by Conqueft at the Revolution : Had that been his

Ground, his Miftake had been more excufable ; for

then it had been proper to have urg'd that there was

no Step taken towards the Revolution, which look'd

like a Defign of Conqueft ; and that the armed

Force which was ufed in it, and had the Appearance

of fuch a Defign, was not intended to conquer •, for

the King, who commanded it, difclaim'd all Impu-

tation of Refiftance that tended to Conqueft. Upon
fuchaQueftion thefe things had been very properly

urg'd, and there might have been fome Indulgence

to a general Exprefllcn, that in any Propriety of

Speech could have received fuch a Meaning.

But when the Queftion is not, "Whether the Re-

volution was brought about by Conqueft, or what

would be the Confequence of fuch an Aflertion,

either in regard to the Honour of the King, or the

Condition of the People, there can be no Colour

for faying that he meant by this general Expreflion,

which carries no fuch Meaning in it felf, that the

King difclaimed Conqueft, or a Refiftance which

tended to Conqueft only.

Efpecially, my Lords, when the Subject-Matter

of his Difcourfe naturally led him to aflert this Pro-

portion in the common and ordinary Senfe which

the Words import : For he is aflerting the Doctrine

of abfolute Non-Refiftance ; and (hewing, that the

Lawfulnefs of the Revolution was no Argument
againft it ; and why ? Becaufe the King difclaim'd

the leaft Imputation of Refiftance •, there was no

fuch wicked Ingredient as Refiftance in it ; no

other Anfwer would have ferv'd him ; and there-

fore it can .never be fuppos'd that he meant to clear

the King from any Defign of Conqueft, or intended

to fay any thing in Vindication of his Majefty up-

on that Head. .

And, in Truth, it is an apparent Scandal upon
the Memory of the late King, to fay there was any

Occafion to clear him from this Imputation •, his

Actions fpoke the Juftice and Sincerity of his In-

tentions 5 his Bufinefs was not to conquer anden-
flave us, but to deliver us from Popery and Sla-

very, the moft dreadful Calamities that could befal

us, and to refettle and eftablifh our Conftitution

both in Church and State. This was the Ground
of the glorious Enterprize he undertook, and the

general Aim and Defign of all his Labours through

the whole Courfe of his Reign.

'Tis therefore plain, that what Doctor Sacheve-

rell fays in his Anfwer, in Excufe of his Aflertion,

relating to the King's difclaiming all Imputation

of Refiftance, was rather made to the Difhonour,

than in Vindication of his Majefty •, for there was
no Colour to fuggeft that he needed any fuch Vin-
dication or Defence.

And that the King did not difclaim all Impu-
tation of Refiftance, is evident, even from that

Part of his Declaration which is cited in the An-
fwer, whereby " He declares to the People (to
" encourage them to join with him) that he had
" brought over a fufficient Force to defend him-
" felf from the Violence of evil Counfellors.' .

" And that this Expedition was defigned to have
" a free and lawful Parliament aflembled, which
" was a plain Force upon the executive Power that
" was directed by thofe evil Counfellors, who, by
" fubverting the Liberties of Corporations, and
" practifing upon the Freedom of Elections, never
" intended that any fuch free or lawful Parliament
" fhould be aflembled.

This is plain Refiftance in the Senfe that Doctor
Sacheverell takes the Word ; and is fo far from a
Juftification, that there is no Colour to fay, that

his Majefty difclaimed the leaft Imputation of Re-
fiftance.

As to the laft Branch of the Article, whereby he
is charged that he fuggefts and maintains, " That
" to impute Refiftance to the Revolution, is to
" caft black and odious Colours upon his late Ma-
" jefty and the faid Revolution ; he denies that he
" fuggefts or maintains any fuch Pofition.

But this Negative is fully anfwer'd by what has

been offer'd to your Lordfhips upon the firftHead

of this Article, his aflerting, That the neceflary

Means ufed to bring about the Revolution were
odious and unjuftifiable ; for if Refiftance be utter-

ly illegal upon any Pretence whatfoever, and there

was Refiftance in the Revolution, it neceflarily fol-

lows, that to impute Refiftance to the Revolution,

is to caft black and odious Colours upon it. And
this is exprefly aflerted by his ftating the Cafe of
the Revolution, in which there was Refiftance, as

an Objection to his general Doctrine of Non-Re-
fiftance upon any Pretence whatfoever; and then

anfwering this Objection, by faying, That the ur-

ging of the Revolution, as an Inftance of the Le-
gality of Refiftance, was cafting black and odious

Colours upon his late Majefty and the late Revolu-

tion : For there could be no black or odious Co-
lours caft, but from the fhaking that fundamental

Doctrine of abfolute Non-Refiftance ; the Belief of

which he afferts to be the Pillar upon which the

Government of England ftands.

And therefore the imputing of Refiftance to the

Revolution, muft, according to the Principles he

lays down, caft black and odious Colours upon
the Revolution, and upon the great and glorious

Inftrument of it, his late Majefty, by whom it

was happily brought about.

And Doctor Sacheverell himfelf, by the fubfe*

quent Part of his Anfwer, feems. to think that, this

Aflertion is fairly and plainly inferred frqtR the

Tenor of his Difcourfe

Fer



6^2 184. The Trial of Henry Sacheverell* D. D. 9 Ana
For he is pleafed to excufe it, by faying, " That

" he intended to apply it not to fuch Perfons who
" impute Refiftance to the Revolution, of whom he
" affirms nothing ; but to thofe new Preachers, and
" new Politicians, who teach in Contradiction both
" to the Gofpel and the Laws, that the People
•' have the Power inverted in them, the Fountain
" and Original of it, to cancel their Allegiance at

" their Pleafure, and call their Sovereign to Ac-
" count for High Treafon againft his Subjects, and
«' who urge the Revolution in Defence of fuch

" Principles •, and that, unlefs thofe who impute
" Refiftance to the Revolution be the fame with

" thofe new Preachers and new Politicians, he af-

" firms nothing concerning them.

But, my Lords, this Part of his Anfwer is far

from excufing or extenuating his Crime ; for if a

Proposition be true, it will lofe nothing of its

Weight and Force, though the vileft Man upon

Earth mould make ufe of it •, and it can be no Ar-

gument againft a true Principle, that it has been

made ufe of to ill Purpofes, and to maintain Pofi-

tions which are not warranted by it. 'Tis rather an

Aggravation of his Crime, and a high Reflection

up'on the Commons, and the Juftice of this Pro-

ceeding, to fuppofe that any fuch wicked Confe-

quencesas he mentions, can poffibly be inferr'd from

defending the Refiftance at the Revolution : And
the Queftion is, Whether Doctor Sacheverell him-

felf afferts, that to impute Refiftance to the Revo-

lution, be to call black and odious Colours upon

it •, and not, OF WHOM he affirms the calling

fuch black and odious Colours ?

I go on to the laft Part of his Anfwer to this Ar-

ticle, where he fays, " That upon the ftricteft

Search into his laid Sermon preach'dat St.PauI's,he

« doth not find that he hath given the leaft colour-

" able Pretence for the Accufation exhibited a-

" gainft him in this firft Article, but barely by his

" aflerting the utter Illegality of Refiftance to the

" fupreme Power upon any Pretence whatfoever

;

«« for which he conceives he has the Authority of

" the Church of England, which has taught and
" inculcated this Doctrine in her Homilies—And
" he doth further infill, That this Aflertion is

" agreeable to, and warranted by the Common
" Law of England, and divers Acts of Parlia-

" ment now remaining in full Force.

Now it muft be agreed, that there is no colour-

able Pretence to charge him with fuggefting and

maintaining, that the Refiftance ufed at the Revo-

lution was odious and unjuftifiable, if the Doctrine

of the utter Illegality of Refiftance upon any Pre-

tence whatfoever be true •, for upon this Principle

his Cenfure is juft, and it muft neceflarily follow,

that the Refiftance ufed in bringing about the Re-

volution is not to be maintain'd.

And therefore the Commons fhould think them-

felves ungrateful for the Deliverance, if they did

not vindicate the Honour of the late King, and of

thofe illuftrious Perfons, who, upon his Invitation,

defended the Conftitution at that time by Refiftance,
'

and declare that this Refiftance was lawful, honour-

able and juft.

They had Reafon to hope, that after fo many
Years had paffed in a happy Enjoyment of all the

Advantages of a Free-born People, and at a Time
when the Subjects of this Kingdom are in the full

Pofleflion of their Rights and Liberties under her

Majefty's gracious Protection, and the wifeft and

happieft Administration thatEngland ever faw, that

no Body could have been fo wicked as to call an

Odium upon the necefiary Means -whereby thefe

Blefiings were obtain'd, and are continued to us.

But fince, notwithftanding our blefled Deliverance
from Popery and Arbitrary Power, and the Benefits

we enjoy by reftoring the Conftitution both in

Church and State ; and above all, by her Majefty's
happy Adminiftration, which has improved the
Luftre of the Crown to the Honour of the Nation,
and the common Benefit ofevery particular Subject

;

yet there are Men of reftlefs and turbulent Spirits,

Enemies to the Revolution, who are continually

urging the Refiftance then ufed as a fundamental
Error, fatal to every thing that has been built upon
it : This, my Lords, ftrikes fo directly at the pre-
fentEftablifhment, that the Commons think it their

indifpenfible Duty to demand your Lordfhips Judg^
ment upon this important Subject.

And they think it the more necefiary at this

time, becaufe 'tis plain and obvious to every one's

Obfervation, that fince the late Attempt made by
the Pretender, this Principle of the utter Illegality

ofRefiftance upon any Pretence whatfoever,has been
efpoufed and maintained with more than ordinary

Warmth and Zeal ; and the Commons apprehend*

that it can have no other Aim or Tendency than

to blacken the Revolution, and thereby to fliake

the Foundation of our prefent happy Settlement.

Your Lordfhips will therefore, in your greatWif-
dom, confider the Confequences of this Aflertion,

in regard to her Majefty, the Proteftant Succeflion,

and the future Happinefs of this Kingdom.
The Commons muft always refent, with the ut-

moft Deteftation and Abhorrence, every Pofition

that may fhake the Authority of that Act ofParlia-

ment, whereby the Crown is fettled upon her Ma-
jefty, and whereby the Lords Spiritual and Tem-
poral, and Commons, do, in the Name of all the

People of England, moft humbly and faithfully

fubmit themfelves, their Heirs and Pofterities, to

her Majefty, which this general Principle of abfo-

lute Non-refiftance muft certainly fhake.

For, if the Refiftance at the Revolution was ille-

gal, the Revolution fettled in Ufurpation, and this

Act can have no greater Force and Authority than

an Act pafs'd under a Ufurper.

And the Commons take leave to obferve, that

the Authority of this Parliamentary Settlement is

a Matter of the greateft Confequence to maintain,

in a Cafe where the hereditary Right to the Crown
is contefted ; for her Majefty's moft bitter and im-

placable Enemies, the Friends of the Pretender,

(who all afiert the utter Illegality of the Refiftance

ufed at the Revolution) can advance his Title to

the Crov/n, and call him King, upon no other

Ground than the Pretence of an hereditary Right.

The Commons therefore, out of the moft pro-

found Duty and Allegiance which they owe, and

fhall ever pay to her Majefty, and to maintain the

Security of her Government, and guard her Throne
againft every Infinuation that may promote or fa-

vour the Intereft of the Pretender, think themfelves

obliged to take Notice of this Aflertion, as tending

to weaken the Authority of this Act of Parliament,

whereby her Majefty's Title is declared.

Your Lordfhips will likewife confider of what

Confequence the Dilhonouring of the Revolution

may be to Pofterity, and the future Happinefs of this

Kingdom in a Proteftant Succeflion to the Crown.

For by the fame Act, all Perfons who fhall hold

Communion with the See of Rome, or fhall marry

Papifts, are declared uncapable to Inherit, Poflefs,

or enjoy the Crown. And 'tis enacted, That the

Crown and Government fhall from time to time

defcend to, and be enjoyed by fuch Perfons, being

Proteftants
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Proteftants, that fhould have inherited and enjoyed

the fame, in cafe fuch Popifh. Prince were naturally

dead.

And the immediate Proteftant Succeffion in the

illuftrious Houfe of Hanover, is likewife fettled by

an Act of the fame Reign.

This mews of what Importance it is, to the pre^-

fent and future Happinefs of this Kingdom, to clear

his late Majefty and the Revolution from thofe

black and odious Colours which this Gentleman

has call upon both.

But, my Lords, he makes it part of his Defence,

that his Affertion is agreeable to the Common Law
of England, and divers Acts of Parliament now
remaining in Force.

The Gentleman that fpoke before me, has fhewn

how far that Affertion is a direct Contradiction to

feveral Acts of Parliament ; and therefore I fhall

only fay, that it can never be fuppofed that the

Laws were made to fet up a defpotick Power to de-

ftroy themfelves, and to warrant the Subverfion of

a Conftitution of Government which they were de-

figned to eftablifh and defend.
' This would be a ftrange, abfurd, and contradictory

Imagination, and was thought fo at the Revolution

by the wifeft Men of that Time, by the beft Friends

to the Monarchy, and Men the moft eminent for

their Sufferings in the Caufe of the Church.

And it appears, by the feveral Inftances mention'd

in the Act declaring the Rights and Liberties of the

Subject, and fettling the Succeffion of the Crown,

that at the Time of the Revolution there was a

total Subverfion of the Conftitution of Government

both in Church and State, which is a Cafe that the

Laws of England could never fuppofe, provide for,

or have in View.

And the fame Anfwer may with equal Reafon be

applied to the general Doctrine of the Church, ex-

prefs'd in her Homilies.

This, my Lords, is what I have to offer to your

Lordfhips in Maintenance of the firft Article ; I

am fenfible how defective I have been, but what I

have fail'd in, will be abundantly fupplied by the

Gentlemen who are appointed to affift in maintain-

ing this Article.

Six John Holland, "fc
J\
Y Lords, the prefent Con-

IV1 fideration is of the greateft

Importance ; no lefs, than whether fo many of

your Lordfhips, and the Commons of Great Bri-

tain, who took up Arms at the Revolution, and

were then thought Patriots of your Country, were

really Rebels ; whether our late Deliverer was an

Ufurper ; and whether the Proteftant Succeffion is

legal and valid.

All thefe Confiderations depend upon the Law-

fulnefs of the Refiftance at the Revolution. That

there was a Refiftance, is moft plain, if taking up

Arms in Yorkfhire, Nottinghamshire, Chejhire, and

lalmoft all the Counties of England; if the Defer-

jtion of a Prince's own Troops to an invading Prince,

land turning their Arms againft their Sovereign, be

(Refiftance. But if Subjects be obliged to Abfolute

land Unconditional Obedience, the Convention of the

! States, the Settlement and Entail of the Crown by

(them, and the further Settlement in the Proteftant

Succeffion under that Settlement, muft, from that

Refiftance, be unlawful and void.

The Criminal was aware of this juft Objection

to his general Doctrine, when applied to the Re-

volution •, as appears from his endeavouring, upon

fecond Thoughts, to conceal it by his marginal Note,

to hint, that by Refiftance he meant Conqueft. And
Vol. V.

no wonder he endcavour'd to colour fobold a Stroke,
which he could not but expect to hear of with the
utmoft Refentment from the Government.

But it fo falls out, my Lords, that what he trufted

to for a Screen, aggravates the Heinoufncfs of his

Crime; for it fhews, that he inftils into his Audi-
tors thofe Notions from the Pulpit, which he dares

not own in Print. Nothing can be more manifeft,

than that he could not by Refiftance mean Conqueft,

even from his own Expreffions : For in the very
next Period, he fays, And did they not, i. e. the Par-
liament, unaniraoufly condemn to the Flames (as it

juftly deferved) that infamous Libel, that would have
pleaded the Title of Conqueft, by which Refiftance

was fuppofed? So that he knew them to be diftinct

Notions ; and indeed fo they muft be, becaufe one
may be without the other.

It is an unaccountable Prefumption, that he could
fuppofe fo weak a Pretence could pafs upon the

World ; but much more furprizing it is, that he
could apprehend fo mean a Subterfuge could pre-
vent your Lordfhips Juftice. But from hence the

Commons obferve, that he is a concealed Man, and
of a dangerous Spirit : And as fuch we have brought
him hither to reform him, and to be an Example
to others.

My Lords, The Commons would not be under-
ftood, as if they were pleading for a licentious Re-
fiftance ; as if Subjects were left to their Good-will

and Pleafure, when they are to Obey, and when to

Refift. No, my Lords, they know they are obliged
by all the Ties of focial Creatures, and Chriftians,

for Wrath and Confcience-fake to fubmit to their

Sovereign. The Commons do not abet humour-
fome factious Arms : They aver them to be Rebel-
lions. But yet they maintain, that that Refiftance

at the Revolution, which was fo neceffary, was
lawful and juft from. that Neceffity.

We do agree, that the Laws concerning Obedi-
ence, both human and divine, are very exprefs and
pofitive ; and no Wonder that the Homilies and Fa-
thers, dead and living, follow the fame way of expref-

fing our Duty in general Terms. We readily grant

this, but it does not follow that there can be no Ex-
ceptions from thefe general Rules in Confcience.

There is no Law more pofitive and exprefs than

that which injoins the Obfervation of the Sabbath,

for therein we are commanded to do no manner of
Work. But yet we know, that Neceffity makes an
allowed Exception to that general Law. And the

Reafon why that Neceffity is allowed as a juft Ex-
ception to that pofitive Law, will guide us to know,
what Laws will admit of Exceptions from Neceffi-

ty, and what not. The Reafon our divine Law-giver
affigns is, becaufe the Sabbath was ?nade for Man,
and not Man for the Sabbath ; from whence plainly

follows this Corollary ; That where there is a pofi-

tive Law, and that Law refpects not fome principal

End for which Man was made, there Neceffity may
make a juftifiable Exception, how exprefs foever

that Law is.

Now, my Lords, whether Government was made
for Man, or Man for Government, will eafily appear

from this fhort Obfervation, that Man was made
in a State of Perfection ; and the Rectitude of that

State fuppofes the Abfence of all thofe Crimes,

which are the Objects of Government, and which
Government is to reform. And therefore Govern-

ment could not be one End of Man's Creation ;

and thefe general Rules of Obedience may, upon a

real Neceffity, admit a lawful Exception ; and
fuch a neceffary Exception we affert the Revolution

to be.

4 R 'Tis
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*Tis with this View of Neceffity, only abfolute

Neceffity of preferring our Laws, Liberties and Re-
ligion -, 'tis with this Limitation that we defire to be

underftood, when any of us fpeak of Refiflance in

general. The Neceffity of the Refiftance at the Re-
volution was at that Time obvious to every Man.
Every one, who either was not, or did not find his

eafy Mind, prepared to be a Tool to Popery and
Slavery, dreaded the Inftances of that Neceffity.

The cancelling all the Security from Laws by a

difpenfing Power ; the erecting Commiffions to

deprive Subjects of their Property, not according

to Law, but Humour •, the making the whole Go-
vernment depend upon the arbitrary Pleafureof the

then Prince, cannot but be a Juftification of that

Neceffity before God and Man.
And thus, my Lords, it was thought, at the

Time this Refiftance was on Foot. For then, when
, the Time was moft proper for Admonitions of this

Nature, the Clergy were fo far from averring the

Unlawfulnefs of Refifiance upon any Pretence what-

foever, that the true diftinguifhing Charatleriftick of
a Church -of-HLnghnd-Man then was, wiihing that

Refiflance good Luck, and rejoicing at its Succefs.

And yet the Gentleman at the Bar makes this Ex-
ception the Inftance of an unjuft Refiftance, by an

ironical AfTertion of the late King's folemnly dif-

claiming the leaf Imputation of Refiftance in his De-
claration ; for ironical it muft be, when every Body
muft believe that he himfelf knew the contrary ; a

Figure of Speech very well underftood, and known
to be the moft biting Sarcafm.

My Lords, So much depends upon the Revolu-

tion, that the Commons are highly Jealous of the

Honour of it. It is, indeed, twenty Years fince the

Revolution was fettled ; but it is within much \tk

than twenty Years that a Pretender has attempted

to invade our Country, to fet this Revolution afide.

That Perfon, even with his own good Opinion of

his Right, knows, he can have no Pretence to the

Crown, unlefs the Prifoner's Political Divinity be

true, which we aver it is not. But left this Pre-

tender fhould apprehend that his Friends are much
increafed, when he hears that the Revolution is

publickly branded in Sermons as black and odious ;

the Commons have impeached this Preacher, that

he might not be guilty of this high Crime and

Mifdemeanor without Difcouragement , and have

brought him to your Lordfhips Bar for Juftice, that

he may not do it with Impunity.

Mr. V/alpole. "\ /T Y Lords, The Commons are

_lVI now making good their Charge

againft Doctor Henry Sacheverell contain'd in the

firft Article, wherein he is accufed for fuggefting

and maintaining, that the neceffary Means ufed to

bring about the happy Revolution, were odious and

unjuftifiable, and that to impute Refiftance to the

Revolution, is to caft black and odious Colours on his

late Majefty and the Revolution.

By what has been already offer'd to your Lord-

fhips, I make no doubt but you are fully convinced,

how injurious thefe Pofitions muft be to the Peace

and Quiet of the Kingdom, and how highly they

deferve, and loudly call for your Lordfhips fpeedy

and exemplary Juftice.

The great Licentioufnefs of the Prefs, in cenfuring

and reflecting upon all Parts of the Government, has

of late given too juft Caufe of Offence ; but when
only Pamphlets and common Libels are Matters of

Complaint; when none but Mercenary Scriblers,

and the Hackney Pens of a difcontented Party, are

employ'd to vent their Malice, 'tis fit to leave them

to the common Courfe of the Law, and to the or-
dinary Proceeding of the Courts below. But, my
Lords, when the Trumpet is founded in Sion ; when
the Pulpit takes up the Cudgels ; when the Caufe of
the Enemies of our Government is call'd the Caufe
of God, and of the Church ; when this bitter and
poifonous Pill is gilded over with the fpecious
Name of Loyalty, and the People are taught for
their Souls and Confciences Sake to fwallow thefe
pernicious Doctrines ; when inftead of found Re-
ligion, Divinity, and Morality, faftious and fedi-

tious Difcourfes are become the conftant Entertain-
ments of fome Congregations •, the Commons can-
not but think it high time to put a Stop to this

growing Evil, and for the Authority of a Parliament
to interpofe, and exert itfelf, in Defence of the Re-
volution, the prefent Government, and the Pro-
teftant Succeffion. All which the Commons think
fo materially concern'd in this Queftion, that if the
Doctrines advanced by Doctor Sacheverell, are not
Criminal in the higheft Degree, it will follow, that
the neceffary Means ufed to bring about the Revo-
lution were illegal, and confequently, that the pre-
fent Eftablifhment, and ProteftantSucceffion, found-
ed upon that Revolution, are void and of no Effect.

The Commons cannot but apprehend that the
juft Refenrment and Indignation they have fhewn
upon this Occafion, will meet with the general Ap-
plaufe of all that are heartily and fincerely well
affected to her Majefty, and her Government ; but
for all thofe, whofe Principles and Practices render.

them moft juftly fufpected to have other Views,'
they are not at all furprifed to find them alarm'd,
and under the greateft Concern, at this Trial.

I am very fenfible, my Lords, of the Difficulty

and Nicety that attends the fpeaking to this Point,
and that whilft a loyal Subject and faithful Servant
of the beft of Queens, is fpeaking in Defence of
the neceffary and commendable Refiftance ufed at

the Revolution, his Arguments may be mifcon-
ftrued, and mifreprefented, as maintaining Anti-
monarchical Schemes.

But furely, my Lords, to plead for Refiftance,

that Refiftance, I mean, which alone can be con-
cern'd in this Debate, is to affert and maintain the

very Being of our prefent Government and Con-
ftitution •, and to affert Non-refiftance in that

boundlefs and unlimited Senfe in which Doctor
Sacheverell prefumes to affert it, is to fap and un-

dermine the very Foundations of our Government,
to remove the natural Bafis and fundamental
Strength of our Conftitution, and to leave it un-

derfet with imaginary Props and Buttreffes, which
do, at beft, but ill fupport a fhaken Foundation

:

And 'tis a moft furprizing AfTurance in the Ene-
mies of our Government, that whilft they are ftri-

king at the Root, and digging up the Foundations,

upon which our prefent and future Settlement is

built, that they fhould hope to pafs upon the

World as Friends to either. But fo irreconcileable

are the Profeffions and Practices of fome Men, fo

aukwardly do they fpeak well of what they do.

not in their Hearts approve, that in Vindication

of his late Majefty (for that's a Part that fome-

times they think ufeful to Act) they declare his

moft glorious Enterprize to fave a finking Nation,

utterly illegal : To recommend themfelves to the

Queen, they condemn that Revolution, without

which fhe never had been Queen, and we a moft

unhappy People : To teftify their Zeal and Affec-

tion for the Proteftant Succeffion, they invalidate

all the Laws that have been made for fecuring that

Bleffing to Pofterity : And laftly, to manifeft their

Averfion,
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Averfion, and for ever to blaft all Hopes of the

Pretender, they advance and maintain the Heredi-

tary Right, as the only true Right to the Crown.

But what Intereft thefe Opinions may at one time

or other be produced to fupport, and in favour of

whofe Pretentions thefe Infinuations are eafily un-

derftood to be, and in favour of what Settlement

they can hardly be conftru'd, I fubmit to your

Lordfhips Confideration.

The utter Illegality of Refiftance, upon any Pre-

tence whatfoever, is the general Pofition laid down
in the Sermon, which, if it be ftrictly, and in the

moft extenfive Manner true, the affuming and ex-

erfing a Power of difpenfing with, and fufpending

the Laws -, the Commitment and Profecution of

the Bifhops •, the erecting a Court of Commiffioners

for Ecclefiaftical Caufes ; the levying Money by
Pretence of Prerogative ; the raifing and keeping

a Standing Army without Confent of Parliament

;

the violating the Freedom of Elections of Mem-
bers to ferve in Parliament ; and all the Grievances

enumerated in the Bill of Rights, were all meer
Pretences, and not fufficient to warrant and juftify

what was then done, in Defence of the true, anti-

ent, and indubitable Rights and Liberties of the

People of this Kingdom ; which are now again

enacted, ratified and confirmed, and injoined to be

firmly and ftrictly holden and obferved. By what
Evafions, or Diftinctions, the Doctor will explain

himfelf off upon this Head, cannot eafily fore-

fee ; unlefs he will be fo ingenuous as now to con-

fefs, what there is too much Reafon to believe will

be his Opinion, if ever a proper Time mall ferve

for declaring, That the Adls of Parliament made
upon, and fince the Revolution, are only the Ef-

fects of a happy Ufurpation, and no Part of the

true Law of the Land.
Refiflance is no where enacted to be legal, but

fubjected, by all the Laws now in Being, to; the

greater! Penalties ; 'tis what is not, cannot, [not

ought ever to be defcrib'd, or affirm'd, in any po-

fitive Law, to be excufable : When, and upon
what never-to-be-expected Occafions, it may be

exercifed, no Man can forefee, and ought never

to be thought of, but when an utter Subversion of

the Laws of the Realm threatens the whole Frame
of a Conftitution, and no Redrefs can otherwife be

hoped for : It therefore does, and ought , for ever

to ftand, in the Eye and Letter of the Law, as

me higheft Offence. But becaufe any Man, or

Party of Men, may not, out of Folly or Wahton-
hefs, commit Treafbn, or make their own Difcon-

jtents, ill Principles, or difguifed Affections to ano-

ther Intereft, a Pretence to refill the Suprerhe Power,

will it follow from thence that the utmoft Necefiity

Dught not to engage a Nation in its own Defence

for the Prefervation of the Whole ? Or, on the

pther Side, becaufe the greateft and moft inexpref-

fible Emergencies did fuffkiently juftify and war-

rant the Refiftance of the Revolution, will it be a

ponfequence that therefore, upon every flight Pre-

ext or common Occafion, the Laws that fence

Jigainft Treafon will be of no Effect ? No, my
Lords, I hope your juft Judgment in this Cafe 'will

jxmvince the World, that every /editions, difcon'ten-

\ed, hot-beaded, ungifted, unedifying Preacher," '(the

Ooctor will pardon me for borrowing one String of
Epithets from him, and for once ufing a

:

little of
lis own Language) who had no Hopes of diftin-

jruifhing himfelf in the World, but by a matchlefs ;

indifcretion, may not advance, with- Impunity^
doctrines deftructive of the peace and Quiet of her
vlajefty's Government, and the "Proteftant Succef-

Vol. V. :

/ion, and prepare the Minds of the People for an

Alteration, by giving them ill Impreffions of the

prefent Eftablifhment and its Amini ftration.

The Doctrine of unlimited, unconditional paflive

Obedience, was firft invented to fupport arbitrary

and defpotick Power, and was never promoted or

countenanced by any Government that had not De-
figns fome time or other of making ufeof it : What
then can be the Defign of preaching this Doctrine

now, unafk'd, unfought for, in herMajefty's Reign,

where the Law is the only Rule and Meafure of the

Power of the Crown, and of the Obedience of the

People ? If then this Doctrine can neither be an

Advantage or Security to her Majefty, who neither

wants nor defires it, to what End and Purpofe muft
every thinking Man conclude *tis now fet on Foot>

but to unhinge the prefent Government, by fetting

afide all that has been done in Oppofition to that

Doctrine ; and when, by thefe Means the way is

made clear to another's Title, the People are ready

inftructed to fubmit to whatever fhall be impofed
upon them.

It may be expected, after I have faid thus much
in general, that I fhould proceed to fhew in what
Parts of the Sermon thefe Afperfions are contained

:

But, my Lords, that Part has been fo fully and
"diftinctly fpoke to, by thofe learned Gentlemen who
are more proper, and a great deal more able, to

manage that Province, that I will' riot mifpend your

Lordfhips Time, by repeating what has been already

fo fully and juftly made out ;-but fo much I will

venture to fay, That if we remove the Rubbage,
with which the Doctor has an excellent Talent at

puzzling Common Senfe, and
1

bring together the fe-

veral Sentences, that can only be relative to one ano-

ther, 'tis impoffible for the Art of Man to make any

Inferences or Conftructions, fo clofe and ftrong, as

the plain 'and genuine Senfe of the whole Scope of
his Sermpn muft, at firft View, fuggeft to every

Mari*s Under/landing. And all' that the' Doctor
alledges in his Defence is, that in the Revolution

there was no Refiftance at all ; and that the King
did utterly difclafm any fuch Imputation, i But fure-

ly, my Lordsi it cannot be now necefTafy to prove

Refiftance in the Revolution ; I fhould as >well ex-

pect that' your Lordfhips Would ; defire me, for

Form's fake, to prove the Sun fnines at Noon-day.

'If men 'there -^as moft undoubtedly Refinance ufed
!

to bring' about the Revolution!, if will follow that all

the Cenfures, which are fo freely beftowed"'upon

Refiftance in general, muft attend, and will be irri-

puted to the Revolution : And if Refiftance- be utter-

ly illegal, upon any Pretence whatfoever -,

{W it'
:
is a

Sin, which : unrepenfed of, by the Doctrine of the

Church of England, carries fure and certain Damna-
tion ; if, upon Repentance, there is no Remifiion of
Sins without a fteadfaft Purpofe to amend the Evil

we have dorie,
!;and to make all poffible Reftitution,

or at leaft to do :

our utmoft 'Endeavours for that

Purpofe ; I beg your Lordfhips to confider what'a

Duty is here pre/Ted, upon the -Peril of Damnation,
Upon every Man's Confciehce^ that knows or be-

lieves that there was Refiftance in the Revolution,

'and is co'nfcious'to himfelf of being anyways affift-

ing, or even confenting to this damnable Sin \ and
what muft :

be the Confequerice. if thefe Doctrines,

without any ReferVe or Exception, are with Impuhi^
ty preach'd throughout the Kingdom. All which,

my Lords, I hope is fufficient to fatisfy your Lord-
fhips, that Doctor Sacheverell'h guilty of the Charge
exhibited againfthim in the firft Article-, and that

he is an Offender of that Nature and Malignity, that

this Court only could be the proper Judges of fuch

4 R 2 High
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High Crimes; and from your Lordfhips Juftice, the

Commons hope, That his Punifhment will be ade-

quate to the Heinoufnefs of his Offence.

Sir John Hawks. Tl TY Lords, I am commanded
JLVA by the Commons of Great

Britain to be aflifting to the Gentlemen that fpoke

before me, for the proving the Prifoner at the

Bar guilty of the Crime charged in the firft Article

of his Impeachment ; which is, That he didfuggeft

and maintain, in his Sermon preached at St. Paul's,

That the necefTary Means ufed to bring about the

happyRevolution were odious andunjuftifiable ; and

that his late Majefty in his Declaration difclaimed

the leaft Imputation of Refiftance ; and that to im-

pute Refiftance to the faid Revolution, is to caft

black and odious Colours on his late Majefty. In

making good which Article againft the Doctor, I

hope the Gentlemen that have fpoke before me
will excufe me, if I make ufe of another Method
than what they have done ; which I fhall do, not

mifliking the Courfe they have taken, nor that I

think the Method I fhall take is better than theirs,

but only becaufe I would not repeat what's faid by
them, which I am fure would come with a worfe

Grace from me, than it did from them •, and be-

caufe I am fure what was faid is very well remem-
bred by your Lordfhips. What I fhall offer is, I

think, fomewhat to the Purpofe, and was not men-
tioned by the Gentlemen before. As to the Paffages

taken out of the Sermon to prove the Doctor guilty

of the Fact of this firft Article, they have been

fo fully opened, and fo very well applied, that I

have very little to add to what has been faid ; I fhall

therefore only fay, that the Claufe of his Sermon,

wherein he afferts, that " The grand Security of
" our Government, and the very Pillar on which it

*' ftarjtds, is founded upon the fteady Belief of the
*' Subjects Obligation to an abfolute and ,uncondi-

" tional Obedience to the Supreme Power in all

«* things lawful, and the utter Illegality of Refift-
.'*< ance.upon an y, Pretence whatfoever", he lays down
not as^a Doctrine, he would teach his Congregation

;

but in order, to draw. an Argument from thence for

fome other Purpofe ; and what that is, appears

plainly afterwards. Forhaving alledg'd fome Things
not proper for the Occafion for which the Day upon
which he preach'd was folemniz'd, he adds, " Our
** Adversaries think they effectually flop our
«' Mouths, and have us fure and unanfwerable on

\% this Point, when they urge the Revolution of
" this Day in their Defence ;but certainly they are
«' the greateft: Enemies of that, and his late Majefty,
*' and the molt ungrateful for their Deliverance,

i$« who endeavour to caft fuch black and odious
*' Colours upon both* How often, muft they be
«: told, that the latg King . hirrjfelf . folemnly dif-

*• claimed the leaft Imputation of Refiftance ? " By
which 'tis plain, that the Pofition of the Subjects

Obligation to an abfolute and unconditional Obe-
dience to the SupremePower laid down, was only to

fhock and lay odious Colours upon the Revolution,

or the Means whereby it was brought about; he

knowing that the Means whereby the Revolution

was brought about was by Force,
g
and he knew

j,t.was:fo declared by the Act of Parliament made
in, the .firft Year of King William and Queen Mary,
fop preventing vexatious Suits againft fuch as acted

in : order to the bringing in the late King and
Queen. And tho* he would infinuate that the fame
was not done by Force, I muft own he does not

afiert that either it was or was not done by Force ;

but he ftrongly infiriuates it was not done by Force,

when he aflerts, tho* untruly, that the late King
difclaimed any Refiftance upon his coming. I'll

" fay nothing more as to that Matter ; and nothing
as to that other, that has been largely open'd, re-

lating to the Subjects Obligation to an abfolute

and unconditional Obedience to the Supreme Power

;

the rather, becaufe, if it was doubtful, the Acts of
Parliament mentioned in the Preface to the Articles,

whereby the Revolution has been declared to be a
glorious Enterprize, and the Means whereby it

was brought about juftified, have determin'd that

Matter ; and becaufe your Lordfhips, as I think,

will not fuffer the Doctor, or his Counfel, to fay

any thing againft the Revolution, or the Means
whereby it was brought about.

The Commons of Great Britain own your Lord-
fhips to be the Supreme Court of Judicature in this

Government, but yet they think that Acts of Par-
liament, whereof your Lordfhips are in part the

Makers, are as binding upon your Lordfhips, as a
Court of Judicature, as they are upon any Court of

Weflminfier-Hall, where Matters determin'd by Act
of Parliament are never fuffer'd to be difputed af-

terwards ; but I own, what is practis'd in Wejimin-

Jier-Hall is not a Rule whereby your Lordfhips

ought to be govem'd, and therefore I rely only

upon the Reafon ofwhat I afTerted •, for altho' your

Lordfhips are the Supreme Court, and from whom
no Appeal lies to any other Court of Judicature,

yet your Lordfhips, as you are Part of the Legi-

flature, are greater than you are in your Judicial

Capacity, in which you are fubjed to the Law,
tho' in your Legiflative Capacity, in Concurrence

with two other Powers, you are above the Law. It

is therefore incongruous, that a Court of Perfons of

lefs Power fhould judge otherwife than the Court

of greater Power had determined ; but this I fub-

mit to your Lordfhips, and am fure the Gentlemen

of Counfel with the Doctor know their Duty fo

well in this Matter, that they will not give your

Lordfhips the Trouble of an Admonition upon this

Occafion. I won't add more upon this Subject,

but proceed, with your Lordfhips Permiflion, to

prove the Doctor Guilty of what he is charged

with in this firft Article, by the Doctrine by him-

felf laid down in his Sermon, and admit for Ar-

gument-fake the fame to be true ; tho' this I muft

afiert, that he carries the Doctrine fomewhat far-

ther than the Apoftles did in fome Refpects, but in

other Refpects feems to reftrain it more than they

did. In the reftraining Part he feems to confine

the abfolute and unconditional Obedience to Things

lawful ; which Reftraint looks like fomething, but

in Truth,, upon Examination, is nothing -, for fup-

pofe the Supreme Power commands the Subject to

do fomething which it thinks is Lawful, but the

Subject not willing to obey, pretending the thing

.to be Unlawful, the true Reafons being that they

are chargeable, troublefome, hazardous, or the

like ; in this Cafe who is to be Judge, the Supreme

Power, or the Subject? In the Reafon of the thing,

neither of them are proper Judges ; for the Supreme

•Power will be byafs'd, by Reafon of the Command
.given by them at firft, and will be afhamed to own

what they commanded was Unlawful, and there-

fore will give Judgment on their own Side, to ju-

ftify themfelves in what they have commanded;

and the Subject will be as much byafs'd for the

fame Reafon that he was at firft difTatisfied with the

Command. And there being no higher Power or

Authority to appeal to than the Supreme Power,

that muft needs be the Judge, from whom there

can be no Appeal. But perhaps the Doctor and I
"""''

differ
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differ in the Perfons in whom the Supreme Power
is lodg'd ; for the Doctor has not mention'd that

Matter, either in his Sermon, or in his Anfwer
to the Articles •, but I hope, in the Anfwer he is

to give to what's now objected againft him, he

will tell us in whom that Power is lodg'd. 1*11 tell

him in whom I think it is lodg'd ; I think it is

lodg'd in the Queen's Majefty, the Lords Spiritual

and Temporal, and Commons in Parliament afTem-

bled •, And I think when the Acts mentioned in

the Impeachment did pafs (except the Act for de-

claring the Rights and Liberties of the Subject) the

Supreme Power was lodg'd in the late King William

and Queen Mary, and the Lords Spiritual and Tem-
poral and Commons in Parliament afiembled. But
as the Doctor feems to have reftrain'd his Doctrine

of Non-refiftance, he has as much enlarged his

Doctrine of abfolute Obedience ; for, as I think,

what hitherto written or afTerted, upon the Occafion

of that Matter, went no farther than Pafllve Obe-
dience and Non-refiftance ; but the Prifoner's Do-
ctrine extends to Active Obedience as well as Paf-

five ; becaufe, as I think, the Words of the Apo-
ftles, from whom this Doctrine is taken, feems to

reftrain it only to Paflive Obedience and Non-refi-

ftance •, and the Reafons why the Apoftles inculca-

ted no other Obedience, as I believe, was, becaufe

that was fufficient to fecure the Government under
which the Apoftles liv'd, which was the Roman
Government, and which Hood in Fear of no Fo-
reign Force, and which Government was faid and
believ'd could not be ruin'd but by its own Sub-
jects, which afterwards prov'd to be true. That
that their Doctrine was the Doctrine of Chrifti-

anity, and truly fo called, I'll readily agree to the

Prifoner ; but I do not think that Chriftianity intro-

duc'd that Doctrine into the World -, for I think, as

the Doctor does, that it was as antient as Govern-
ment, becaufe it was impofllble that Government
could fubfift, unlefs fupported by its Subjects ; but
how antient that Doctrine was, can't be afTerted,

without knowing how Government came to be in-

troduc'd into the World. If it was Patriarchal, as

fome have afTerted, it was as ancient as Adam ; if

it was introduc'd by Conqueft, then its Date was
no higher than Nimrod; if it was by Compact,
then I can't fay when it began ; but this is certain,

that it was as antient as the Roman people, which
was above feven hundred Years before the coming
of our Saviour ; but how long before the Roman
Name was known, I can't take upon me to fay.

But tho' this Doctrine was not introduced by Chri-

ftianity, yet I think it may well and. properly be

call'd the Chriftian Doctrine ; for tho* amongft the

Heathens it was a political Law, and oblig'd (as

other Laws did) for fear of Punifhment ; yet

Chriftianity firft prefs'd this Doctrine upon the

Confcience of the Subject, which no other Religi-

on did, and that was fufficient to intitle it to the

Name of Chriftian. But the Doctor, as I faid, has

carry'd it farther than the Words of the Apoftles

did, extending it to an Active Obedience, which
the Words of the Apoftles do not warrant, in the

Strictnefs of the Expreflions. But yet I won't con-

teft with the Doctor in that Matter ; for if the

Doctrine, as preach'd by the Apoftles, was fuffici-

ent to fecure the Government they liv'd under, as

it was, and that Doctrine is not fufficient to fecure

the Government we now live under, as it is not

;

the Doctor might very well think, that what he
now afferts, by the Equity, as we call it (that is)

the Reafon of the Doctrine preach'd by the Apo-
ftles, was well warranted.

Having thus ftated the Matter of the Subjects
Obedience to the Supreme Powers, in which I have
agreed with the Doctrine fet forth in the Sermon,
I can't imagine how the Doctor can juftify himfelf
in declaring againft the Revolution, as he has done ;

when he knows, as well as any, that the Revolu-
tion has been juftified by the Supreme Power, in
the Acts of Parliament mentioned : For certainly it

muft be granted, that the Doctrine that commands
Obedience to the Supreme Power, tho' in Things
contrary to Nature, even to fuffer Death, which is

the higheft Injuftice that can be done a Man, ra-

ther than make an Oppofition to the fupreme Pow-
er ; becaufe the Death of one, or fome few private
perfons, is a lefs Evil than difturbing the whole Go-
vernment ; that Law muft needs be underftood to
forbid the doing, or faying any Thing to difturb
the Government, the rather, becaufe the obeying
that Law cannot be pretended to be againft Nature

:

And the Doctor's refufing to obey that implicit
Law, is the Reafon for which he is now profecu-
ted ; tho' he would have it believ'd, that the Rea-
fon he is now profecuted, was for the Doctrine he
afTerted of Obedience to the Supreme Power

;

which he might have preach'd as long as he had
pleas'd, and the Commons would have taken no Of-
fence at it, if he had ftopt there, and not have taken
upon him, on that Pretence or Occafion, to have caft

odious Colours upon the Revolution. If he is of
the Opinion he pretends, I can't imagine how it

comes to pafs, that he that pays that Deference to

the Supreme Power, has preach'd fo directly contrary
to the Determinations of the Supreme Power in

this Government ; he very well knowing that the

Lawfulnefs of the Revolution, and of the Means
whereby it was brought about, has already been de-
termin'd by the aforefaid Acts of Parliament ; and
do it in the worft manner that he could invent. For
queftioning the Right to the Crown here in Eng-
land, has procur'd the fhedding of more Blood, and
caus'd more Slaughter, than all the other Matters
tending to Difturbances in the Government put to-

gether. If therefore the r Doctrine, which the Apo-
ftles had laid down, was only to continue the Peace
of the World, as thinking the Death of fome few
particular Perfons better to be born with than a Ci-
vil War ; fure it is the higheft Breach of that

Law, to queftion the firft Principles of this Go-
vernment.

It is not forgotten how much Blood was fpilt

upon the Account of the Title between the Houfes
of Tork and Laneafter, in which the Learned in

the Law did differ ; and the fetting on Foot that

Queftion of the Title of the prefent Government,
which was above twenty Years ago determin'd, and
that Determination acquiefe'd in from that Time
till now, in all Probability, if not fupprefs'd, would
tend to as great Mifchief as that War intail'd on
the Nation. But yet the Doctor, who preaches up
the Subjects Submiffion to the Supreme Power,
even to Death itfelf, thinks he hath not only a Li-

cenfe, but a Command from God, to inquire into

the late King and Queen's Right to the Crown ;

and to blow a Trumpet, to fet his Fellow-Subjedis

to cut one another's Throats upon that Account.

This furely is the abfurdeft Conftruction of a Text
that ever was made ; and yet this I'll fay is the

Cafe, if you'll compare the Prifoner's Practice with

his Doctrine.

Methinks the Doctor ought to have- confider'd

what our Saviour and his Apoftles did in their

Time : We don't find that any of them ever que-

ftion'd the Title of the Emperors under whofe Go-
vernment
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liv'd ; or ever faki any Thing rela- intended a Difclaimer of Refiflance in order to a
itles, or that Power they exercised ; Conqueft •, than which nothing could be more ah-

vernment they liv'd ; or ever faid any Thing rela-

ting to their Titles, or that PoWer they exercis'd

and yet if they had thought it lawful or expedient,

they had juft Occafions to haVe done it. St. John,
the Survivor of the Apoftles, liv'd (as 'tis faid) to

the Time of Trajan ; fo that by that Account he
liv'd under thirteen Emperors, including Augujius

and Trajan ; and yet neither of them had fo much
as a Pretence of Right to the Empire, according to

the Opinion we have of that Right now. The firft

and laft of thofe Emperors were the very belt the

Romans had, except perhaps Titus Vefpajian ; and
yet Augujius came to the Empire by the worft

Means of any of them, for he waded thro' a Sea
of Blood, and was guilty of a great many Acts of
Treachery and Cruelty : But after the World had
reap'd fo many Benefits by his Excellent Govern-
ment, it forgot the Iniquity of the Means whereby
the Empire was obtain'd. And the bell Means of
obtaining the Empire, by the following Emperors,
till the Time of Titus Vefpafian, were by Force,

and moft of them by treacherous Murders ; . and
yet we don't find, that either our Saviour, or his

Apoftles, reproach'd any of thofe Emperors with
the Injuftice of the Means whereby they became fo.

And Methinks it would have become the Doctor to

have followed thofe good Examples. But the Doctor
is of another Opinion, and thinks the aforefaid Words
of Ifaiah, to Cry aloud, &c. do well warrant that his

Opinion * not confidefing that that Prophet had
that exprefs Command from God, for reproving

the Hypocrify of the Jews : And if the Doctor
had the like Command for Preaching as he has

done, I think he has quoted a good Authority
for fo doing ; but he muft give us a better Proof of
fuch Command than hitherto he hath done.

If he thinks the Command given to Ifaiab ex-

tends to him ; how came it to pafs that the Apo-
ftles did not think that the fame Command extend-

ed to them ? Did not they live nearer the Time of

Ifatah ? Were not they acquainted with the Wri-
tings of Ifaiah, as well or better than the Doctor,

and fo might have known the Authority given to

that Prophet better than the Doctor ? but yet for-

bore to do as the Doctor has done : And their ha-

ving forborn fo to do, cannot proceed from any

other Reafon, than that they thought thofe Words
did not extend to the Apoftles ; or that they

thought it was not lawful or expedient for them
to queftion the Title of thofe Princes, or the Ju-
ftice or Means whereby they obtain'd it.

I'll only add to this Matter, That if the Doctor
had been contented with the Liberty he took of

preaching up the Duty of Paffive Obedience in the

moft extenfive Manner he had thought fit, and
would have ftopp'd there, your Lordfhips would not

have had the trouble, in relation to him, that you
now have ; but it is plain, that he preached up his

abfolute and unconditional Obedience, not to con-

tinue the Peace and Tranquility of this Nation, but

to fet the Subjects at Strife, and to raife a War in

the Bowels of this Nation ; and it is for this that

he is, now profecuted -, tho' he would fain have it

believed, that the Profecution was for preaching

the peaceable Doctrine of abfolute Obedience.

I can't but take Notice of the Scandal the Doctor

charges upon the late King, as if when he landed

here, he had difclaimed all Manner of Imputation

of Refiftance ; than which nothing is more untrue,

even by his own Confeflion in his Anfwer, and the

Words of the Declaration mentioned in the Print

of the Sermon, tho' no Part of the Sermon ; where-

by he pretends to explain himfelf, by faying, he

intended a Difclaimer of Refiflance in order to a
Conqueft •, than which nothing could be more ab-
furd : For never was a Conqueft made, or ever will
be made, by bare Refiflance ; nor ever was there a
weaker Thing charged upon a Prince,, than to make
him difclaim all Refiflance, at a Time when he was
actually making War : For his bringing an armed
Force of that Number he did into this Kingdom,
with a great Train of Artillery with him, was ma-
king War by the Law of Nations, and then and
now by the Law of Great Britain : And he hath
charged the Prince of Orange with an Act of the
higheft Treachery, in pretending Peace, when he
actually made War.
The laft Matter I fhall take Notice of, are the

Words in the nineteenth Page of the Doctor's Ser-
mon ; viz. That old Leaven of their Forefathers is

ftill working in the prefent Generation j that this

traditional Poifon jiill remains in this Brood of Vi-
pers, to fting us to Death, is fufficiently vifible, as
to the dangerous Encroachment they now make upon
our Government, and the treafonable Reflexion they

have publifhed upon her Majeft, God blefs her f

whofe Hereditary Right to the Throne they have had
the Impudence to deny and cancel, to make her a
Creature of their own Power ; and that by the

fame Principles they placed a Crown upon her,

they tell us, they (that is, the Mob) may re-ajfumt

it at their Pleafure. Now I think it cannot be
doubted who it is the Doctor means by the Word
Mob, which is the People of England : For tho"

the Word Mob is a Cant Word amongft a Sort of
People call'd Gypfies, and with them fignifies the

Meaneft, or the Scum or Dregs of the People, yet
as the Doctor has ufed it in this Place, it can figni-

fy nothing dfe than the Body of the People of Eng-
land; of whom, I think, your Lordfhips do not
think it beneath you to be thought a Part, and the

chiefeft Part : For he afTerts, They fay, that they

placed a Crown upon her Majefty ; and from thence

makes an Inference, that they may re-affume it at

their Pleafure •, which can be intended nothing elfe

than what was done in refpect of her Majefty by
the Bill of Rights ; wherein 'tis faid, " That the
" Lords Spiritual and Temporal, and Commons in

" Parliament affembled, did declare her Majefty,
" after the Death of the late King and late Queen,
" without Heirs of her Body, was lawful and
" rightful Queen of this Realm. Now, tho' her

Majefty hath an Hereditary Right and Title to the

Crown, and fo fhe is not fo much concerned in

the Declaration by the laid Act, as the. laft King
and Queen, in what that Act conferred upon them,

which was done only by the People of England,

under the Denomination of Lords Spiritual and

Temporal, and Commons in Parliament affem-

bled : And if that did not confer a Title to the

Crown on the late King and Queen, they, who were

in their Lives Time thought to be lawful and right-

ful King and Queen of thefe Realms,' bythe Doctor's

Reafoning, were no better than the Ufurpers of ano-

ther's Right. And tho' that Bill of Rights was af-

terwards confirmed by an Act in the fecond Year of

their Reign, yet that will not at all mend the Mat-

ter ; for if they did not obtain a Right, by the Bill

of Rights, to the Crown of thefe Realms, they were

no more King and Queen of thefe Realms, than they

were before the faid Bill of Rights. But the Truth

is, that when a Government is brought out of

Frame, by the extraordinary^ Steps of a Prince, 'tis a

vain Thing to hope that it ever can be kt right by re-

gular Steps-, this never was done, nor ever will' be

done : But thofe Methods which were neceffary to

fet
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fet the Government in a right Frame again, have

been always taken to be legal, tho' by the Nicety

of Law it could not be well juftified. Upon the

Change of Government from Richard the Second to

Henry the Fourth, the Parliament called in the

Time of Richard the Second, and by his Authority,

continued to fit in the Time of Henry the Fourth,

and palled feveral Acts in the Time of Henry the

Fourth ; which was never practifed before, nor war-
ranted by any Laws that we know of ; yet what was
done, was allowed to be legal. To the fame Pur-

pofe was that which was done in the Time of Hen-
ry the Seventh : For he and thofe of his Friends

being attainted of High Treafon, which, according

to the Rules of Law at that Time, prevented the

Defcent of the Crown on him ; and his Friends be-

ing moftly attainted, were uncapable of Sitting in

Parliament till thofe Attainders were reverfed, which
could not be done but by Act of Parliament, or

the Court of King's Bench ; and he did not care to

have a Parliament, till his Friends were capable of
fitting there ; nor could he make Judges, till he
was King ; which Difficulty feemed to be infupe-

rable : But the Judges made a Refolution according

to the Exigence of the Thing, and declared that Sir

William Stanley's placing the Crown upon the Earl

of Richmond's Head, purged his Attainder, and he
thereby became from thenceforwards King of Eng-
land, and the King thereby enabled to conftitute

Judges, and the Judges to reverfe the Attainder of
all the King's Friends. 'Tis true, Henry the Seventh
married the Heirefs of the Houfe of York, and was
thereby (as we now think) King in Right of his

Queen ; but he never would own her Title to the

Crown, nor ever fuffered her to join with him
in any Act of Government, nor ever declared by
what Title he pofTefs'd the Crown ; but yet none
of the Acts parted in his Time, nor any Thing then

tranfacted, was afterwards queftion'd upon the Ac-
count of his Title to the Crown. 'Tis true, there

was an Act parted in his Time, that indemnified

fuch as ihould obey, or affift the King that was in

Being, whether he had Right to the Crown or no :

But if he had not been allowed to be King before

the paiiing of that Act, the Acts of Parliament that

parted in his Time would have been of no more Va-
lidity, than the Acts parted in the Time of Crom-
well, or any other Uliirper. Whereby 'tis plain,

that the Doctor now, and the Perfons who had the

belt Knowledge of Matters of this Kind in thofe

Days, difagreed in Opinion. And I can't but take

Notice, that the Doctor, notwithftanding his little

Knowledge in the Matters he difcourfes of, makes
the Declaration by Parliament of the Queen's Ti-
tle to the Crown, to be the cancelling of her Ti-
tle by Defcent ; and therefore he feems to advife

her Majefty, to quit that Title lhe claims from
her People, and to rely upon her Title by Inheri-

tance. Whereas, if the Doctor had but known what
our Laws allow, or if he had read any Thing of this

Matter, he would have known that thofe Titles did

by no Means difagree, but were confiftent with
one another ; and that Princes that fometimes have
claimed by feveral Titles, would not make their

Choice of which they relied on. Henry the Eighth,
who was Heir of the Houfe of York and Lancafter,

never declared on which Title he relied. Queen
Elizabeth, after the Death of her Brother and Sifter,

claimed as Heir to Henry the Eighth, and was like-

wife Devifee of the Government of England by the

Will of her Father, who was (by Act of Parlia-

ment) enabled to give it by his Will to whom he
pleafed : But notwithflanding that, fhe defired to

have an Act of Parliament, which fhe had, declaring
her ro be Queen of England, &c. Which Act of'Pai -•

liament was to the fame Purpofe, as was the Bill of
Rights in refpcct of her Majefty's Title to the
Crown. I'll trouble your Lordfiiips with no more,
to prove the Priibner guilty of the Crimes charged
upon him by the firft Article of the Impeach-
ment ; but I cannot but obferve fome aggravating
Circumftances of the Prifoner's Crime, As firft,

That the Doctrine in the Impeachment was preach'd
by a Divine of the Church of England as by Law
eftablifh'd : For a Divine of the Church of England
is a Perfon of that Credit, that the People are rea-
dy to affent to what he fays, without confidering
what the fame is, or how made out. In the next
place, 'Twas preach'd in the Cathedral Church ofthe
Metropolis of this Kingdom : Had it been preach'd
in fome obfeure Country Town, 'twould have hardly
been taken Notice of. In the third Ilace, 'Twas
preach'd before the Lord Mayor and Court of Alder-
men of the City of London, and fo far approved of
by them, or fome of them, as to be commanded
to be printed ; for which Reafon, what he preach'd.
hath done more Mifchief than otherwife 'twould
have done ; there having been about forty thou-
fand printed, to vilify the~Revolution, on which de-
pend the Security of the Proteftant Religion both
at Home and Abroad, and the Succefiion of the
Crown in the Proteftant Line, the Union of the two.

Kingdoms, the Queen's Bounty to the poor Clergy,
and feveral other Benefits we enjoy by the Revo-
lution, and amongft others, that her Majefty was
and is fo peaceably pofTefs'd of the Crown. For
if the Force before the Revolution, which fupprefs'd

her Majefty's Hereditary Right to the Crown,
had not been removed by the Revolution, as 'twas,

that her Majefty's Title would never have been
able to have exerted itfelf : And if ever the Doctor,
or any of his Accomplices, ihould ever be able fo to

ihock the Revolution, as to remove what is built

upon it, I doubt that Force which the Revolution re-

moved, will return again, and opprefs the Queen's
Title to the Crown, as it did before.

I can't pafs by the Doctor's Anfwer to the Arti-

cles, without taking Notice of one PafTage in the

fame, viz. Hard is the Lot of the Minifters of
the Gofpel, if when they cite the JVord of
God in their general Exhortations to Piety and Vir-

tue, the feveral 'Texts by them cited, fhould be faid
to be by them meant of-particular Perfons and Things.

Now I muft fubmit to your Lordfhips Judgment
the Unreafonablenefs of this Complaint > and whe-
ther the feveral Texts and Paffages cited by him in

his Sermon, can bear any other Conftruction than

what has been made ; and whether it be not the

Duty of the Preacher to deliver himfelf fo in the

Pulpit, that his Meaning fhould not be doubtful to

his Congregation. The Commons of Great Britain

don't go about to make him affent or fwear to what
the Supreme Power hath determin'd, tho' the Doctor

in his Sermon has thought fit to impofe Matters of
that Kind upon other Perfons, fo as to make them
fwear to them : No, the Commons of Great

Britain would only have him reftrain'd from pub-

lifhing any Thing, and efpeciallp in the Pulpit,

which reflects upon the Supreme Power ; or what
they have or fhall determine, which even the niceft

Confcience never yet boggled at. I can add more
Aggravations of the Doctor's Crimes, but will for-

bear to do it, rather following the Example of the

Commons of Great Britain ; who have, indeed, de-

manded Judgment againft this Perfon of your Lord-

fhips, but they have done it in Mercy j for they

might
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might have charg'd thefe Matters againft the Doctor
as High Treafon, and fo it has been done in Indict-

ments againft fome Divines, in a Reign known to

your Lordfhips, for Matters in their Sermons lefs

Heinous than thofe for which he is impeach'd ; yet

the Commons have called the Matters of this Im-
peachment only High Crimes and Mifdemeanors -,

and it is a Rule in our Law, that the Court in which

a Profecution is had, cannot call the Crimes greater

than what the Profecutor thought fit to charge them,

and cannot adjudge a greater Punifhment to the

Crimes than ufual ; but in fome Cafes may leffen

the Punifhment for fuch Crimes ; and whatfoever

Cenfure your Lordfhips fhall pafs upon this Crimi-

nal, the Commons of England will acquiefce, and

be well fatisfied with the fame.

Major--Generally /rY Lords, The Gentlemen who
Stanhope. J.V 1 fpoke before me to this Arti-

cle, have faid fo much to it, that they have left lit-

tle to me, who am laft in it. I fhall therefore par-

ticularly apply myfelf to make out to your Lord-

fhips, that as the Prifoner at the Bar is guilty of

the Matter charged in this firft Article, fo he has

done it (as the Preamble of the Article fets forth)

with a wicked and malicious Intention to under-

mine and fubvert her Majefty's Government, and

the Proteftant SuccefTion, as by Law eftablifh'd •, to

defame her Majefty's Administration •, to afperfe

the Memory of his late Majefty, and to traduce

and condemn the late happy Revolution ; as in the

fame Preamble to the Articles it is charged againft

him.

My Lords, if it be Truth, (as your Lordfhips

have been told by moft of the Gentlemen who
went before me) that Non-refiftance, afferted in

general Terms, does deftroy the Foundation of the

Revolution, the prefent Eftablifhment, and her Ma-
jefty's Title to the Crown, and the Settlement of

the Proteftant SuccefTion ; If that be true, it is as

true, that the Doctor, who has advanced that Doc-

trine in general Terms, is guilty of that Charge of

intending to fubvert the Government: And then

your Lordfhips ought to proceed againft him, as an

Enemy to the Government.

What has been faid by the Gentlemen that fpoke

before me, concerning the Doctrine of Non-refi-

ftance, has been faid with fo much regard to Truth,

to her Majefty and her Government, that I am per-

fuaded, nothing that has been faid on that Subject

can justly be mifconftrued. But on the contrary,

to affert in general Terms the abfolute Illegality of

Refiftance, on any Pretence whatfoever, (as this

Doctor, and all the profefs'd Enemies of the Go-
vernment avowedly do) muft be understood, by all

impartial and thinking People, to overthrow her

Majefty's Title and Government •, fmce at the fame

Time that they fkreen themfelves under the fpecious

/Notion of profeffing Abfolute and PafTive Obedience

to the Supreme Powers, they cannot conceal their

true Meaning ; That the true and real Object of

their darling Doctrines, fuch as Jus Divinum, Non-

rejiftance, the Undefeqfible, Unalienable, Hereditary

Right, that (I fay) the true Object of thefe Doc-

trines, is a Prince on the other Side the Water.

They could not otherways be confiftent with them-

felves. For in the fame Breath, in the fame Dif-

courfe, to preach PafTive Unlimited Obedience to

Magistrates, and to revile and defame the Magi-

ftratesj to preach Non-refiftance on any Pretence

whatfoever, and to encourage Sedition, by inveigh-

ing in the ftrongeft Manner againft the Administra-

tion ; thefe are fuch Contradictions, as can no other-
ways be reconcil'd, no otherways than by conclu-
ding, what is very plain from their Conduct, that
however they are pleafed to colour and difguife their

Difcourfes, their true End is only to difengage and
alienate the Peoples Affections from their prefent
Governors ; to insinuate to them, that the Founda-
tion of the Revolution was wrong; that the Re-
volution itfelf was an Usurpation ; that whatever
has been built upon that Foundation, can have no
Weight

; and to mifreprefent thofe who had a Hand
in it, as Rebels and Traitors.

As to the Doctrine itfelf of abfolute Non-refi-
ftance, it fhould feem needlefs to prove by Argu-
ments, that it is inconfiftent with the Law of Rea-
fon, with the Law of Nature, and with the Prac-
tice of all Ages and Countries. Nor is it very
material, what the Opinions of fome particular
Divines, or even the Doctrine generally preach'd in
fome particular Reigns, may have been concerning
it. It is sufficient for us to know what the Practice
of the Church of England has been, when it found
itfelf oppreffed. And indeed, one may appeal
to the Practice of all Churches, of all States, and of
all Nations in the World, how they behav'd them-
felves when they found their Civil and Religious
Conftitutions invaded and oppreffed by Tyranny: I

believe one may further venture to fay, that there is

not, at this Day, fubfifting any Nation or Govern-
ment in the World, whofe first Original did not re-

ceive its Foundation either from Refiftance or Com-
pact: And as to our Purpofe, it is equal, if the
latter be admitted. For where-ever Compact is ad-
mitted, there muft be admitted likewife a Right to

defend the Rights accruing by fuch Compact. To
argue the municipal Laws of a Country in this Cafe,
is idle. Thofe Laws were only made for the com-
mon Courfe of Things ; and can never be under-
stood to have been defigned to defeat the End of all

Laws whatfoever ; which would be the Confequence
of a Nation's tamely submitting to a Violation of all

their Divine and Human Rights.

That there is a Latitude left to the Subjects in

fuch a Cafe, is allowed by the moft strenuous Ad-
vocates of PafTive Obedience : And I fhall, on this

Occafion, quote to your Lordfhips, the Sermon of a

Reverend Divine, who, I am fure, is not thought
to be a Favourer of Antimonarchical Principles

;

nor to deferve any of thofe pretty Epithets, which
the Doftor fo liberally bestows on thofe who differ

from him in Opinion. 'Tis the Latin Sermon of

Doctor Atterbury, preached to the Convocation.

The Scope and Drift of that Difcourfe, my Lords,

was to preach up abfolute Obedience ; yet fuch is

the invincible Force of Truth, and fuch the Nature

of this Argument, that the Doctor, not to betray

his own Confcience, after having well thought upon
it, is obliged to exprefs himfelf in the following

Words, which your Lordfhips will give me Leave
to read to you out of his Sermon, which I have

here in my Hand : £>uando autem, quibufq; de caufis

Magiftratuum imperia detnclare, Nofmetipfos in li-

bertatem vindicare liceat, ne verbulo qiiidem indi-

cant : nifi cum aliquid ab hominibus forte inipcratum

fuerit, latis a Deo legibus contrarium. Id ubi acci-

dent, quid agendum fit, Petri vox ilia declarat, Obe-
dire oportet Deo magis quam Hominibus.

The Senfe of this Paffage, my Lords, if I

miftake not, is this : " But when, and upon what
" Caufes it may be lawful to oppofe the Power
" of the Prince, and affert our Liberties, the Scrip-

*' tures do not fay ; unless in Cafes when Men fhall

command
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«< command Things contrary to the Laws of God,
« When that fhall happen, St. Peter tells us what
I we muft do, We muft obey God before Men.

To apply this, my Lords, to our prefent Argu-
ment -, I appeal to the Memory of your Lordfhips,

whether King James did not command Things con-

trary to the Laws of God ; whether his Commands
to the Reverend Fathers of our Church were confo-

nant to the Law of God ; whether his Commands
to execute a difpenfing Power •, whether his Com-
mands to all fuch of both Houfes, as he could in-

fluence to vote for a difpenfing Power, contrary to

their own Confciences, were agreeable to the Law
of God ; or, in fhort, whether the whole Courfe of

his Reign was not a Series of illegal Commands,
calculated to deftroy our Holy Religion, and to

violate all our Religious and Civil Rights. Your
Lordfhips thought lb (my Lords) ; the Commons
thought lb ; and the Nation thought fo ; and in

Confequence of this Doctrine, preach'd by St. Peter,

they chofe to obey God before Men.
But to return to Dr. Jtterbury's Sermon, he goes

on thus, my Lords : Petenda funt ifta (fi quidem

peti neceffe fit ) a Jurifconfultis, a Thejium Politica-

rum traclatoribus ; e legibus, e Rerumpublicarum

Formis, cuiq; Genti propriis, tanquam e fonte fuo,

funt haurienda.

In Englifh thus

:

" But in fuch Cafes, you muft advife with the

" Lawyers, and thofe learned in Politicks ; and
" have Recourfe to the Laws and Conftitutions

" peculiar to each Country, as to the Springs and
«' Fountains of this Knowledge.

My Lords, in Compliance to what is recommended

by this Reverend Dean, I have endeavoured to fol-

low his Advice, to confult with thofe learned in the

Laws of Nations and Politicks. I have heard that

Grotius is of as good Authority on thofe Subjects

as any that have wrote about them ; that he has

ever been reckoned a Favourer of Monarchy, and
held in great Repute amongft the Divines of our

Church. I fhall beg Leave, out of the many Paf-

fages to be found in his excellent Treatife de Jure

Belli cf? Pacts, which fupport this Argument, to

quote only one, for the faving of your Lordfhips

Time. 'Tis in his firft Book, the 4th Chapter,

and 13th Section. Si Rex partem habeat fummi Pm-

perii, partem alteram Populus, aut Senatus, Regi in

partem non fuam involanti vis jufta opponi poterit,

quia eatenus imperium non habet: quod locum ha-

bere cenfeo, etiamfi diilum fit, Belli poteftatem penes

Regem fore ; id enim de bcllo externo intelligendum

eft, cum alioquin quifquis hnperii fummi partem ha-

beat, nonpoffit non jus habere earn partem tuendi.

The Senfe of this Paffage I conceive to be this,

" If the King had one Part of the Supreme Power,
" and that the other Part is in the Senate, or People,

* when fuch a King fhall invade that Part that

" doth not belong to him, it fhall be lawful to

*' oppole a juft Force to him, becaufe his Power doth
*' not extend fo far. Which Pofition I hold to be
" true, even tho' the Power of making War fhould
*' be vefted only in the King ; which muft be un-

}

*' derftood to relate only to foreign War : For as

I

" for Home, it is impoffible for any to have a Share

I

" ofthe Supreme Power, and not to have Iikewife
*' a Right- to defend that Share.

This Paffage, my Lords, is exactly adapted to the

Conftitution of England; and the latter Part of it

is perfectly agreeable to what I have always heard

quoted as a Maxim of our Law, That where-ever

there is a Right, there is a Remedy. That your
Lordfhips have Rights* no Body will prefume to

Vol. V.

deny * that the Commons have Rights, no Body
will deny •, that every Subject of Britain has Rights*
no Body will deny. Now to fay that, when a
Prince fhall invade all thefe Rights at once ; to fay
that the whole collective Body of the Nation has
no way to vindicate thofe Rights, is fo inconfiftenr;

fo contrary to Reafon, that 'tis to be wonder'd it

could ever enter into the Mind of Man.
If I did not fear to tire your Lordfhips, I might,

from many Paffages out of Fortefcue *, and Mr.
Hooker f, evince beyond Contradiftion, that the
Conftitution of England is founded upon Compact 5

and that the Subjects of this Kingdom have, in

their feveral publick and private Capacities, as legal

a Title to what are their Rights by Law, as a Prince
to the Poffeffion of his Crown.
Your Lordfhips, and moft that hear me, are Wit-

neffes, and muft remember the Neceffities of thofe
Times which brought about the Revolution : That
no other Remedy was left to preferve our Religion
and Liberties; that Refiftance was neceffary, and
confequently juft. It was then by no good Man
thought a black and odious Crime to take up Arms
for the Defence of his Country. Many of your
Lordfhips were Actors in that Refiftance. The
greateft Part of the Nation did either actually refift,

or countenance, abet, and fupport thofe who fet

them the glorious Example. I hope we have all fo

much Gratitude to the beft and greateft of Queens,
as to retain for ever a grateful Memory, how great

a Share her Majefty had in promoting that Revolu-
tion. When thefe Facts are fo frefh in our Memo-
ries ; What muft we fay to thofe who give the in-

jurious Names and Epithets of Republicans, of
Enemies and fraytors to Church and State, to thofe

who were concerned in that Refiftance which
brought about the Revolution ? Sure it might have
become them to confider who were concerned, and
who had a Share in it. It is not only traducing the

late King and Queen, our glorious Deliverers ; it

goes yet further : But I fhall out of Refpect for-

bear to mention what they not only think, but have
frequently the Infolence to own.
My Lords, If it be true that this Doctrine of

Non-refiftance, afferted in fo unlimited a Senfe, as

not to except the Revolution, does certainly fap trie

Foundation of the faid Revolution, and the prefent

Eftablifhment which is built upon it ; If it be true

that to arraign as guilty of black and odious Crimes,

all fuch as were concerned in the Refiftance at the

Revolution, doth involve the greateft Part of this

Nation in the Guilt of Rebellion and Treafon ; If

it neceffarily follows, from the fame Pofiticns, that

our Allegiance is not due to the prefent Govern-
ment ; I think we may as neceffarily conclude, that

this Sermon of the Doctor's before your Lordfhips,

does tend, as is fet forth in the Preamble of the

Impeachment, to undermine and fubvert her Ma-
jefty's Government, and the Proteftant Succeffion,

which ftands on the fame Foundation.

My Lords, If the Doctor had in this Sermon only

preach'd up Obedience to the Supreme Power, as a

Chriftian Duty, without meddling with Politicks, he

might have been allow'd perhaps to plead forExcufe,

that he was ignorant of the Confequences that

might be deduced from fuch general Propofitions

;

that his only Aim was Charity, Peace, and Sub-

miffion to the Magistrates in Being. We muft

therefore pray your Lordfhips to compare one Part,

of his Sermon with the other ; and your Lordfhips

* Fortefane de laudibus legis Anglia, Cap. 10, SI, 12, 13.

f Ec. Polity, Fag. 86, 444, 446, 470.

4 S will
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will then, I am perfuaded be of Opinion with us, that Pulpit mall be proftituted andoolluted hv vpnf-will then, I am perfuaded be of Opinion with us,

not only that the Conclufion we have drawn from
his Pofitions, does neceffarily flow from them, but

that the Doctor himfelf muft have been confcious

of it j and confequently that what he has done,

muft have been, as we fet forth in our Charge,

•with a wicked and malicious Intention.

Had the Doctor, my Lords, in the remaining

Part of his Sermon, preach'd up Peace, Quietnefs,

and the like •, and fhewn how happy we are under

her Majefty's Adminiftration •, and exhorted Obe-
dience to it, he had never been called to anfwer a

Charge at your Lordfliips Bar. But the Tenor of

all his fubfequent Difcourfe, is one continued In-

vective againft the Government. Paflive Obedience

is fet down as an indifpenfible Duty : But 'tis evi-

dent, by the whole Sermon, that it is not due to

Queen ANNE, or her Adminiftration. Now
what can that be, but to ufher in a Rightful Title,

(I think they call it) of one on the other Side the

Water ?

There is fuch an Affinity, my Lords, between

this Sermon, and the Doctrines which are preach'd

and propagated by a certain Set of Men, that I can-

not but obferve to your Lordfhips on this Occafion,

how induftrious they have been ever fince the Revo-
lution, to prepare a Way for another. They are

the pure and undented Church of England! The
only Men of loyal and fteady Principles ! They
never took the Oaths to the Government ; never

bent their Knee to Baal! They have their own
Archbifhops, Bifhops and Paftors, and conftitute the

only true and pure Church of England! We are all

Schifmaticks, that is, all the reft of England are

Schifmaticks, Hereticks and Rebels ! Now pray,

my Lords, What are the peculiar and diftinguifhing

Characterifticks, the favourite and darling Tenets

of thefe Men ? What elfe but Pajfive Obedience, Jus
Divinum, an Hereditary, Indefeafible Right of Suc-

ceffion, which no Necefiity, no Act of Parliament,

no Prefcription of Time, no natural or legal Inca-

pacity, can ever invalidate or fet afide ? If they are

in the Right, my Lords, what are the Confequences ?

The Queen is not Queen ; Your Lordfhips are not a

Houfe of Lords, for you are not duly fummon'd by
a legal Writ ; We are no Houfe of Commons, for

the fame Reafon ; all the Taxes which have been

raifed for this twenty Years have been arbitrary

and illegal Extortions ; all the Blood of fo many
brave Men, who have died (as they thought) in the

Service of their Country, has been fpilt in Defence

of an Ufurpation ; and they were only fo many
Rebels and Traitors.

My Lords, If thefe Puritans (I think I may call

them) thefe undented pure Church-Men, would con-

fine themfelves to their own Conventicles, to get Mo-
ney from a few deluded Women ; it may, perhaps,

be confiftent with the Indulgence of the mildeft of

Governments, to naffer them to enjoy the Benefit of

that Toleration which is allow'd to Proteftant Dif-

fenters, how pernicious and destructive foever to the

Publick may be their Principles. But when they fhall

come and vent their Treafons abroad ; when they

fhall occafionally conform, and take the Oaths to the

Government, in order the better to deftroy it ; when
they fhall abjure the pretended Prince of Wales, but

not forget him ; when they fhall invade the Pulpits

of the true Church of England ; when the Pulpit of

your Metropolis, inftead of teaching the People to

pay their Anniverfary Tribute ofPraife and Thanks
to Almighty God for the many wonderful Succeffes

with which he has blefs'd thofe Arms which were

taken up in Defence of the Revolution -, when (I fay)

2

that Pulpit fhall be proftituted and polluted by vent-
ing Sedition againft the beft of Queens ; it is high
Time for your Lordfhips to animadvert upon it,

for the Honour of thofe glorious Princes who are

dead ; for the Honour of her Majefty, who fo hap-
pily rules over us; and for the Peace and Tran-
quility of all her Subjects.

My Lords, If I was not afraid of being thought
too tedious to your Lordfhips, I would offer to you
a few Words correerning that Adminiftration which
the Doctor has fo malicioufly defamed ; for as fond
as this Gentleman, and thofe like him, are of med-
dling with Politicks in the Pulpit ; and, as himfelf

expreffes it, of fetting the People right in their Prin-
ciples ; I do not find they ever teach what the Ends
of Government truly are.

My Lords, fully, who takes it from Ariftotle,

ftates the ultimate End of Government, and the

Mark which Rulers ought to aim at,

to be Otium cum Dignitate, or Peace Oratio pr»

with Reputation. Towards attaining PublhSextio.

this End, he enumerates the feveral

Particulars which it requires the greateft Application

and Vigilance of good Governors to promote and
maintain. And the chief Branches, as he ftates

them, are, Religion ; the juft and legal Powers and
Rights of the Legiflative, and of the Magiftrates

fubordinate to that •, a due Adminiftration of Ju-
ftice ; the Publick Treafure and Credit j Military

Virtue ; and concludes with Laus Publica ; which,

indeed, is the Refult of a good Adminiftration of

the feveral Branches mention'd. For Praife both at

Home and Abroad will never fail to attend good
Management.
Now, my Lords, if any Man will but reflect on

every one of thefe Particulars, and inftance when in

any Age there has been in this Ifland, a more uni-

verfal glorious Adminiftration, I will allow what
the Doctor fays to be true.

To begin with Religion, my Lords, let any one
look upon that Reverend Bench, and fay when it

was ever filled with greater Examples of Piety,

Learning, and Chriftian Charity. That truly Chri-

stian Moderation, and extenfive Zeal, and Charity

to the Proteftant Religion, will, in all human Pro-

bability, my Lords, (if ourfelves, by little Animo-
fities, do not obftruct it) will, I fay, raife the

Luftre and Reputation of our Church to fuch a

Degree, that, as the Glory of our Arms juftly inti-

tles our Nation at prefent to hold the firft Rank, fo

fhall our Church be look'd upon as the Mother of

all the Reformed Churches in Europe.

As to the juft Rights and Powers of our Legif-

lative, your Lordfhips, and all of us know, whe-

ther ever any Prince on our Throne has had a more,

tender Concern for them than her Majefty ; or

whether at any time there has been a more due and

impartial Adminiftration of Juftice.

For the Treafure and Credit of the Nation, 1

appeal to all that hear me, whether ever fuch large

Sums were more chearfully given, or more juftly

adminiftred. Never were there greater Demands

than during this neceffary War, nor ever Demands

more freely complied with by the People. Such is

the Confidence they have in the publick Manage-

ment, and fo ineffectual this Doctor, and his Bre-

thren's founding a Trumpet to Sedition.

As for our Arms and Reputation ; the many un-

parallel'd Succeffes, during her Majefty's Reign, by

Sea and Land, fpeak fufrkiently, and do fufrkiently

proclaim, that her Majefty has far exceeded all her

Predeceffors. Our Henrys and our Edwards have

juftly left behind them immortal Fame, for having

broke
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broke and fubdued in their Times, the Power of

France. Queen Elizabeth will be ever Glorious for

having humbled the Pride of Spain. Thofe two
great Monarchies have each in their Turn aimed at

the univerfal Monarchy of Europe ; and each hath

been near compaffing it, notwithstanding that the

one always oppoied the other. But it was never

imagined, that if they once became united, any

Force in Europe could have difputed with them.

Yet, my Lords, we have lived to fee thofe two for-

midable Powers united, and threatning Deftruction

to all the Liberties of Europe. It was a Talk re-

ferred for her Majefty to encounter this united

Force. She has attacked and reduced them to fue for

Peace ; and we are perhaps juft now at that very

decifive Period of Time, when we are to reap the

Fruits of a long and expenfive War, by the Con-

clufion of a folid and lafting Peace.

Now, my Lords, at fuch a critical Juncture, at a

Time when it behoves us more than ever to preferve

that Union amongft ourfelves, upon which the

Union of the whole Alliance does fo much depend •,

upon which the happy Conclufion of this War, and

confequently the Safety and Honour of our Church

and State does depend ; What does this Pious Son

of the Church ? What does this Loyal Subject, this

PafTive Obedience Gentleman do? He is preaching

to the City of London, from whence we are to receive

the greateft Part of the Supplies granted for carrying

on the War : Does he fay one Word to them to

promote and carry on the Publick Good ? No, my
Lords : He does, to the utmoft of his Ability, en-

deavour to create in them groundlefs Miftrufts and

Jealoufies of the Adminiftration. And I will appeal

to the Confcience of every one that hears me, and

defire, that laying their Hand upon their Heart,

they will truly determine within themfelves, whe-

ther, if thofe Citizens who heard this Sermon had

been byaffed by it, we could have expected one

Penny of Money from them, to fupport a Govern-

ment, which was reprefented fo odious. But thofe

ho n eft Citizens, my Lords, heard this Trumpeter

of Sedition with Indignation. Their Affection to

the Government is not to be fhaken. Her Majefty

is Abfolute in the Hearts of her Subjects •, which is

the beft way of being abfolute : And all the arti-

ficial Suggeftions of thefe Falfe Brethren (to ufe his

own Language) will never leffen their Affections

to her.

But, my Lords, how impotent and weak foever

the Malice of thefe Men may prove -, yet when fuch

Doctrines are broached, and publickly preached, as

tend to inflave a free Nation, to foment Divifions

and Parties, to feduce us from our Allegiance to the

beft of Princes it becomes the Houfe of Com-
mons, who are Guardians of the Conftitution and

Liberties of the People, to bring fuch Delinquents

to Juftice ; and it will become your Lordfhips, who
are Guardians of the Conftitution of the People, to

prevent the growing of fuch an Evil. This Man,

my Lords, is an inconfiderable Tool of a Party ; no

ways worth the Trouble we have given your Lord-

fhips : But we look upon it that your Lordfhips

Judgment in this Cafe, will be giving a Sanction

which fhall determine what Doctrines of this kind

fhall, or fhall not be preached. We are perfuaded

therefore that your Lordfhips, in giving Judgment

on this Cafe, will have a Regard to the Honour of

the late King and Queen, fo highly afperfed ; to

the Security of her Majefty and her Government

;

to the Proteftant Succeffion ; to the Prefervation of

the Peace at home, and Reputation abroad ; where,

if it fhall be heard that you have Men amongft you,

Vol. V,

infolent enough to vent fuch Notions, they may
likewife hear that it has not been done with Impu-
nity. For all thefe Reafons, we do hope that your
Lordfhips will inflict fuch condign Punifhment on
this Offender, as may deter others from the like In-

folence for the future.

Sir Peter King. "IV
/JTY Lords, The Gentlemen who

iVJL have gone before me having

finifh'd the firft Article of the Impeachment, by
Command of the Houfe of Commons, I proceed

to make out the fecond, which relates to the Tole-
ration, one of the principal Confequences of the Re-
volution. It is well known that great Severities had
been formerly uled againft Proteftant Diffenters,

which were fomented by Popifli Practices, in order

to divide us, and thereby weaken the common Pro-
teftant Intereft, and particularly that of the Church
of England: This the whole Church of England
plainly faw in the Reign of the late King JameSy
when Popery was coming in like a Flood, and
threatned an univerfal Ruin ; and when they did

univerfally porfefs their Readinefs and Intention to

fhew all manner of Tendernefs to other Proteftants,

when it fhould be in their Power to do it.

The Seven Bifhops, who, to their everlafting

Honour, made fo noble a Stand for the Liberties

of the Church and Kingdom, did, in their Petition

to King James, declare, That their not reading

the Declaration for Liberty of Confcience, was not

from any want of due Tendernefs to the DhTenters,

in relation to whom they were willing to come to

fuch a Temper as fhould be thought fit, when that

Matter fhould be confidered and fettled in Parlia-

ment and Convocation.

And to the Glory of the Church of England, it

muft be remembred, that when the Revolution was

afterwards effected, they were as good as their

Word, and an Act pafs'd, in the very firft Year

of their late Majefties King William and Queen

Mary, intitled, An Act for Exempting their Maje-

fties Proteftant Subjects, diffenting from the Church of

England, from the Penalties of certain Laws. This

is that Act that is commonly call'& The Ail of Tolera-

tion, and was confirm'd by another Act made in the

fucceeding Parliament. As this Act is agreeable in

itfelf to the Profeffion of the Chriftian Religion,

and particularly to the Doctrine of the Church of

England ; fo it hath been found, by Experience fo

much for the Honour of the Kingdom, and for the

Credit of the Church, that her Majefty has been

pleafed to declare from the Throne her Intention

inviolably to maintain it •, and both Houfes of Par-

liament have done the fame in the moil folema

Manner.

Here the Duke of Buckingham moved the Lords

to adjourn to their own Houfe ; which they did :

And the Lords being returned to the Court, and

Proclamation commanding Silence made

:

Lord Chancellor. Gentlemen, ycu that are the

Managers for the Houfe of Commons may proceed

in the Method you were in.

Sir Peter King. My Lords, The Act of Parlia-

ment that I was mentioning to your Lordfhips is

the Act relating to the Toleration, referr'd to in the

Preamble to the Articles ; your Lordfhips, and every

one elfc, remember the Necefiity there was for that

Act ; and having experienced the Benefit of it, her

Majefty and both Houfes of Parliament have con-

curred in a Declaration, that that Act fhall be in-

4 S 2 violably
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violably cbferved : This being then not only a po-

fitive Law, but alfo a beneficial One, as well for the

Benefit of the Church in particular, as the Welfare
and Support of the Proteftant Intereft in general, it

very ill became any private Perfon to endeavour to

bring that Law, by any publick Difcourfe, into

Contempt or Difrepute.

The Article the Doctor is charged with, in rela-

tion hereto, is, " That he fuggefts and maintains,
" That that Toleration granted by Law is unreafo-
" nable, and the Allowance of it unwarrantable -,

" and afferts, that he is a falfe Brother, with rela-

" tion to God, Religion and the Church, who de-
" fends Toleration and Liberty of Confcience ; that

" Queen Elizabeth was deluded by Archbifhop
*' Grind-all, whom he fcurriloufiy calls a falfe Son
" of the Church, and a perfidious Prelate, to the
" Toleration of the Genevian Difcipline -, and that

" it is the Duty of the fuperior Pallors to thunder
" out their Ecclefiaftical Anathema's againft Per-
" fonsintitled to the Benefit of the faid Toleration,
" and infolently dares and defies any Power on Earth
" to reverfe fuch Sentences.

My Lords, The firft Part of this Article, which
is the principal Part, contains a general Charge
againft the Doctor, for affirming and maintaining,
" That the Toleration granted by Law is unrea-
" fonable, and the Allowance of it unwarrantable.

The reft of the Article confifts of particular Paf-

fages, taken out of his Sermon, tending to make
good and prove that general Charge.

As to the general Charge contain*d in the firft

Part of this Article, of his maintaining the Tolera-

tion granted by Law to be unreafonable, and the Al-
lowance of it unwarrantable : His Anfwer is very

obfervable, and is, That upon the moft diligent

Enquiry, he has not been able to inform himfelf

that a Toleration hath been granted by Law ; but
admits, that an Act did pafs in the firft Year of
King William and Queen Mary, intitled, An Aft

for exempting their Majejlies Proteftant Subjecls, dif-

feringfrom the Church of England, from the Penal-

ties of certain Laws. Which Exemption, he faith,

he doth not any where maintain to be unreafonable,

or the Allowance of it unwarrantable ; but hopes

that he had prevented any fuch Mifapprehenfion,

by declaring in his Sermon preach'd at St. Paul's,

that he intended not to caft the leaft invidious Re-
flection upon that Indulgence which the Govern-
ment had given.

Indeed, it is almoft difficult to be ferious in

giving a Reply to that Part of his Anfwer, That
he cannot inform himfelf that a Toleration hath been

granted by Law. 'Tis true, the Word Toleration

is not mention'd in that Act, neither is the Word In-

dulgence to be found in that Law ; but every Body
knows that the Exemption granted by that Act is

commonly called The Toleration, and the Act it-

felf, The Toleration Acl : What is the Intent of that

Aft, but to tolerate and allow Perfons, qualified by
that Aft, to exercife their Religion, notwithftand-

ing Penal Laws to the contrary. Toleration is re-

ally a Word of lefs Import than Indulgence, it is

|a bare Permiffion, and Allowance ; and this Word
has gain'd fuch a known and fix'd Notion and Sig-

nification in every one's Mind, that whenever it is

mention'd, there is not any Doubt what is meant by
it : It is now become a Word of Art, that not only

in common Converfation, but even in the moft pub-

lick Afts of State, the Exemption granted by the

Act made in the ift of King William and Queen,

Mary, is eali'd The Toleration. Did not her Majefty,

in her Speech to both Houfes of Parliament from

the Throne, in the Year 1705, declare that fhe
would always inviolably maintain The Toleration ?
Did not both Houfes of Parliament, in their feveral
Addreffes to her Majefty for that moft gracious
Speech, exprefs their deep Satisfaction of her Ma-
jefty's Refolution to maintain The Toleration ? In the
free Conferences between the Lords and Commons
about the Bill for preventing Occafional Conformi-
ty, in the Year 1702. Is not this Act of the ift
of William and Mary, called The Acl of Toleration,
and the Exemption granted by that Act called The
Toleration? So that it feems ftrange the Doctor
lhould not know that a Toleration had been grant-
ed by Law ; and it is more ftrange yet, when he
himfelf, in this very Sermon, call'd the Indulgence
granted by that Act, The Toleration.

In the 14th Page of his Sermon, where he is

complaining of falfe Brethren in the Kingdom, who
are permitted and fuffered to combine into Bodies
and Seminaries, wherein Atheifm, Deifm, Tri-
theifm and Socinianifm, and a great many other
wicked Principles are taught ; he concludes thus,
" Certainly, (fays he) The Toleration was never in-
" tended to indulge and cherifh fuch Monfters and
" Vipers in our Bofom". What was it poffible

for the Doctor to mean in that Place, by The Tole-
ration, but the Indulgence, as he calls it, granted
to the DifTenters by the Act of 1 Gul. and Mar.

In the 19th Page of the Sermon, fpeaking of the
DifTenters, he fays, " Now they have advanced
" themfelves, from the religious Liberty our gra-
'

' cious Sovereign has indulged them, to claim a ci-

" vil Right, as they term it, and to juftle the
" Church out of her Eftablifhment, by hoifting
" their Toleration into its Place: " What could he
poflibly mean here by thefe Words, but that Tole-
ration, or that Indulgence, which was granted in

the Time of the King and Queen to the DifTenters ?

So that it is plain, that when he made, and preach-
ed, and publifhed this Sermon, he knew very well,

that that Indulgence that was granted by the Law,
made in the firft Year of King William and Queen
Mary, was commonly called The Toleration ; and
this Toleration, granted by that Law, is that which
the Commons in their Impeachment fay he main-
tains to be unreafonable, and the Allowance of it

unwarrantable ; and this is what I am now to make
out and prove.

But I muft do the Doctor Juftice to own, that

Page 20. of his Sermon preach'd at St. Paul's, he
doth ufe thefe Words, referr'd to by him in his

Anfwer, viz. " I would not here be mifunderftood,
" as if I intended to caft the leaft invidious Re-
" flection upon that Indulgence the Government
" has condescended to give them ; which I am fure

" all thofe that wifh well to our Church, are very
" ready to grant to Conferences truly fcrupulous

;

" let them enjoy it in the full Limits the Law has
" prefcribed.

The Doctor, by putting in that Caution, feems

himfelf to be apprehenfive, his Words were other-

wife in danger to be efteem'd a Refleftion upon that

Indulgence or Toleration that the Government had

given. Havingjuft before commended the
N
Severities

that were ufed in the Reign of Queen Elizabeth

againft the DifTenters ; which could not be fpoken

in Commendation of the Toleration ; but would

reafonably be underftood to be a Condemnation of

it, becaufe it removed and took away thofe Severi-

ties ; he then fubjoins the foremention'd PafTage

;

which dry Caution will not excufe the Doctor, if

in the other Parts of his Sermon he doth vifibly and

plainly condemn the Toleration, and cenfure it as

unrea-
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unreafonabJe, and the Allowance of it unwarrant-

able ; which that he doth, I fhall endeavour to

prove from other direct and formal Paffages in his

faid Sermon.
The firft Paffage that I fliall cite to this Pur-

pofe is in the ioth Page of the Sermon, and is in

thefe Words ; " So that, in all thofe Cafes before-
" mentioned, whofoever prefumes to innovate, al-

" ter, or mifreprefent any Point in the Articles of
" the Faith of our Church, ought to be arraign'd
xt as a Traytor to our State ; Heterodoxy in the
" Doctrines of the one, naturally producing, and
*' almofb neceffarily inferring Rebellion and High
" Treafon in die other, and confequently a Crime
" that concerns the Civil Magiftrate, as much to
*' punifh, and reltrain, as the Ecclefiaftical." The
beginning of this Paffage is tied up to the Cafes be-

forementioned, fo that in all thofe Cafes before-

mentioned, which being a Term of Relation, muft
be expounded in Reference to what went before.

This Paffage is contained in his fecond Head of
falfe Brethren, of thofe who are falfe Brethren with
Relation to the State, Government, or Society of
which they are Members. And on Perufal thereof, I

do not find any one Article ofthe Faith ofour Church
beforementioned under that Head, to which thefe

relative Terms do refer ; for all that he faith before

under that Head is, " That the Conftitutions of molt
*' Governments differing according to their feveral
" Frames, and Laws, upon which they are built
** and founded, it is impoffible to lay down any
" one univerfal Rule, as the Scheme and Meafure
" of Obedience, that may fquare to every one of
«' them : Only this Maxim in general, he prefumes,
" may be eftablifh'd for the Safety, Tranquility,
" and Support of all Governments, That no Inno-
" vation whatfoever mould be allowed in the Fun-
" damental Conftitution of any State, without a
«' very preffing, nay, unavoidable Neceffity for it

;

" and whofoever fingly or in a private Capacity
*' fhould attempt it, is Guilty of the higheft Mif-
" demeanour, and is an Enemy to that Politick
*' Body of which he is a Member.
Then the Doctor applies this Maxim to our Go-

vernment : " Our Conftitution, faith he, both in

" Church and State, has been fo admirably con-
" trived, with that Wifdom, Weight, and Saga-
" city, and the Temper and Genius of each, fb

" exactly fuited, and model I'd to the mutual Sup-
" port and Affiftance of one another, that 'tis hard
" to fay, whether the Doctrines of the Church of
" England contribute more to Authorize and En-
*' force our Civil Laws, or our Laws to Main-
•*•* -tain and Defend the Doctrines of our Church.
" The Natures of both are fo nicely correfpon-
" dent, and fo happily intermixt, that 'tis alrnoft

" impoffible to offer a Violation to the one, with-
" out breaking in upon the Body of the other

:

" So that in all thofe Cafes beforementioned,
*' whoever prefumes to alter, innovate or mif-
*' reprefent any Point in the Articles of the Faith
" of our Church, ought to be Arraign'd as a
" Traytor to our State, &c.

I read your Lordfhips this whole Paragraph, to

fhew, that the Cafes laid to be beforemention'd,

are not contained in this Head of the Sermon, but
they are plainly contained in a former Paragraph,

viz. in his firft. Head of falfe Brethren, with re-

lation to God, Religion, and the Church in which
they hold Communion ; under which Head the

Doctor enters into a long Defcription of fuch Kind
of falfe Brethren, and enumerates feveral Articles

and Rites of the Church, the Disbelievers or Deni-

ers whereof are termed falfe Brethren ; and a-

mongft other of his Characters, in p. 8. he brands

him for being falfe to the Intercft of the Church,

that gives up any Point of her Difcipline and Wor-
fhip ; thefe are the exterior Fences to guard the

Internals of Religion, without which they are left

naked, without Beauty, Order, or Defence. Should

any man out of Ignorance, or Prejudice to the an-

tient Rights and effential Conftitution of the Ca-

tholick Church, affirm, " That the Divine Apofto-
" lical Inftitution of Epifcopacy is a novel Doctrine,

" not fufficiently warranted by Scipture, and that

" 'tis indifferent whether the Church be Governed
" by Bifhops or Presbyters : Is not fuch an one

an Apoftate from his own Orders ? So that one of

the beforementioned Cafes of falfe Brotherhood

is, the affirming that the Divine Apoftolical Infti-

tution of Epifcopacy is a novel Doctrine, not fuffi-

ciently warranted by Scripture, and that it is in-

different whether the Church be governed by Bi-

fhops or Presbyters. This is affirmed and held by all

the Diffenters ; and tho' they fhould be miPcaken in

their Opinion, yet ftill it is their Opinion ; and they

are notwithstanding tolerated, and are exempted by
the Toleration Act from fubferibing the 36th Arti-

cle, that the Book of Confecration of Archbifhops

and Bifhops, and of the Ordination of Priefts and
Deacons, fet forth in the Times of K. Edward the

Sixth, contain in it all Things neceffary to their

Confecration and Ordination, and hath nothing in

it either fuperftitious or impious : Now notwith-

ftanding this Innovation or Alteration cf this Arti-

cle of the Church by the Diffenters, the Law doth
neverthelefs tolerate and indulge them.

But the Doctor is of another Opinion, and he

affirms, that whoever innovates, alters, or mifre-

prefents this Point in the Articles of the Faith

of our Church, ought to be arraign'd as a Traitor

to the State, and ought to be punifhed, as well by
the Temporal, as the Ecclefiaftical Magistrate. For
he goes on, and carries it yet a great deal further,

by the Reafon he gives for his Affertion, which is,

" Heterodoxy in the Doctrines of the one, natu-
" rally producing, and alrnoft neceffarily inferring,

" Rebellion and High Treafon in the other ; and
" confequently a Crime that concerns the Civil

" Magiftrate, as much to punifh and reftrain, as

" the Ecclefiaftical. Here's an Affertion to the

Purpofe ; that Heterodoxy, that is, the Holding a

different Opinion from any Article of the Faith of

our Church, naturally produces, and alrnoft necef-

farily infers Rebellion and High Treafon in the

State, and confequently a Crime that concerns the

Civil Magiftrate to punifh, as well as the Ecclefi-

aftical. He himfelf, in the immediate fubfequent

Words, doth own, That this Affertion at firft View
may look like an highflown Paradox ; and I believe

it will ftill appear to be fo upon a Review, That
whofoever is of a different, or other Opinion, in any

of the Articles of the Faith of the Church, is

guilty of High Treafon ; and the Temporal, as

well as the Spiritual Magiftrate, ought to punifh.

him as a Traitor for it. The Articles of the Church
are in Number thirty-nine ; fome of the Diffenters

are by the Act of Toleration exempted from fub-

feribing three and a Half of them, viz. the 34th

Article, which relates to the Traditions and Cere-

monies of the Church, and the Power of the

Church to ordain, change, and abolifh Ceremo-

nies and Rites : The 35th Article, concerning the

Book ofHomilies, and reading ofthem in Churches :

The 36th Article, concerning the Confecration of

Archbifhops and Bifhops, and the Ordination of

Pfieft;
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Priefts and Deacons •, and the former Part of the

20th Article, which afferts the Power of the Church
to decree Rites and Ceremonies, and Authority in

Controversies of Faith. Other DifTenters, who fcru-

ple the baptizing of Infants, are alfo exempted
from fubfcribing that Part of the 27th Article

which relates to Infant Baptifm ; and the Quakers
are exempted from fubfcribing any of the Articles,

and are only required to fubfcribe a fhort Declara-
tion of the Trinity, and that the Scriptures are gi-

ven by Divine Inspiration. All thefe feveral Sorts

of DifTenters, notwithstanding their Heterodoxy in

thefe Points, are exempted by the Toleration Aft
from the Penalties of the former Laws, and are

by this Aft preferred in the free Exercife of their

Religion or Worfhip ; and not only the Penalties

inflicted on them by former Laws are taken away,
but feveral Immunities and Privileges are given
them, as an Exemption of their Teachers from
Parifh Offices, and a Penalty for diflurbing their

Congregations. Now when this is eftablifh'd by a
Law, and that Aft of Toleration is in full Force,
for the Doftor to affirm, notwithftanding all this,

that Heterodoxy, or a different Opinion from any
of the Articles of Faith of our Church, almofl ne-

cefTarily infers Rebellion and High Treafon in the

State, and is a Crime that Concerns the Civil Ma-
giftrate to punifh, as well as the Ecdefiaftical ;

What can be a more direft breaking in upon, and
difavowing of the Toleration than this ? Is not
this to maintain the Toleration granted by Law to

be unreafonable, and the Allowance of it unwar-
rantable ?

Another Paffage that I fhall cite to prove the

general Charge againft the Doftor, is in the 16th
and 17 th Pages of the Sermon : What could not be

gained by Comprehenfion and toleration, muft be

brought about by Moderation and Occafional Con-

formity ; that is, what they could not do by open Vi-

olence, they will not fail by fecret Treachery to ac-

complifh. If the Church can't be pulled down, it

may be blown up ; and no Matter with thefe Men
how 'tis deftroyed, fo that it is defiroyed. In this

Place the Doftor is fpeaking of the great Mifchiefs

and Perils of his Falfe Brethren to the Church. And
to prevent any miftaken Notions of the Church,
he intimates, that we are to underftand the true

genuine Notion of it, as it ftands contradiflinguifh'd

in its eftablifh'd Doftrine, Difcipline and Worfhip
from all other Churches and Scifmaticks, who
would obtrude upon us a wild negative Idea of
a National Church, fo as to incorporate themfelves

into the Body as true Members of it ; whereas
that Latitudinarian Heterogeneous Mixture would
render it the moft abfurd, contradictory, and Telf-

inconfiflent Body in the World : And from thence

he proceeds to fhew that this Defign of a Com-
prehenfion mifcarried, and that that long projected

Scheme of the Ecdefiaftical Achitophel's was blaft-

ed ;
" But fays he, fmce this Model of univerfal

" Liberty and Coalition failed, and thefe falfe

" Brethren could not carry the Conventicle into the
" Church, they are now refolved to bring the
" Church into the Conventicle, which will plaufi-

" bly and ilily effect her Ruin". And how is that

to be done ? Why, " What could not be gain'd by
" Comprehenfion and Toleration, . muft be brought
" about by Moderation and Occafional Conformi-
" ty ; that is, what they could not do by open Vio-
" lcnce, they will not fail by fecret Treachery to

" accomplifh •, if the Church can't be pull'd down
" by Comprehenfion and Toleration, it may be blown
" up by Occafional Conformity andModeration ; and

" no Matter with thefe Men how 'tis deftroy'd, fo
" that 'tis deftroy'd". Is not this calling the Tolera-
tion an open Violence to the Church ? That it was
an Attempt made to deftroy the Church, the' the
Church itfelf came into, and fettled this Tolera-
tion ? I fay, the Legiflature in the Time of their

late Majefties King William and Queen Mary, and
particularly the Bifhops, the Fathers of the Church,
were very well fatisfied that this Toleration granted
to the DifTenters, was no way prejudicial to the
Safety and Security of the Church. Now for the
Doftor to come and fay, the Toleration was in-

tended to pull down the Church, and that it is

an open Violence to the Church •, is not this to

maintain, that the Toleration is unreafonable, and
the Allowance of it unwarrantable ?

My Lords, Thefe Paffages which I have cited

to your Lordfhips, do prove the general Charge
of this Article : There are other Paffages in the Ser-
mon, particularly referr'd to in the Article, which
likewife prove this general Charge, to which I fhall

next proceed. And,
The next Part of the Charge in the fecond Arti-

cle is, That he afferts, that he is a Falfe Brother
with relation to God, Religion or the Church,
who defends Toleration and Liberty of Confci-
ence.

Thefe Words are contained in fo many exprefs

Terms in the eighth Page of his Sermon, where after

he hath copioufly defcribed his falfe Brethren, he
comes and fums up the Whole in thefe Words : If
upon all Occafions to comply with the Dijfenters both

in publick and -private Affairs, as Perfons of tender

Confcience and Piety, to promote their Interefts in

Elections, to fneak to 'em for Places and Prefer-

ment, to defend Toleration, and Liberty of Confci-

ence, and under the Pretence of Moderation to ex-

cufe their Separation, and lay the Fault upon the

True Sons of the Church for carrying Matters too

high ; If to court the Fanaticks in private, and to

hear them with Patience, if not Approbation, Rail
at and blafpheme the Church, and upon Occafion to

juftify the King's Murder ; If to Flatter both the Dead
and the Living in their Vices, and to tell the World,
that if they have Wit and Money enough, they need

no Repentance, and that only Fools and Beggars can

be Damn'd ; If thefe, I fay, are the Modifh and

Fafhinable Criterions of a true Church-man, God
deliver us from all fuch Falfe Brethren !

So that one Mark of thefe Falfe Brethren, in this

Part of his Sermon, is to defend Toleration and Li-

berty of Confcience. ' As to this, the Doftor gives

two Anfwers, one by way of Inference or Prefump-
tion, and the other direft ; that by way of Infe-

rence is, " That he having fo plainly declared
" himfelf in Favour of the Exemption granted by
" Law ; when he blames thofe who upon all Occa-
" fions defend Toleration and Liberty of Confci-
" ence, he cannot be thought to reflect on the De-
" fenders of thatjegal Exemption or Indulgence,
" which he himfelf approves and defends.

Now if he had not in other Parts of his Ser-

mon condemn'd the Toleration exprefly, it might

have pafs'd for an Anfwer. But now, if the Do-
ftor has more than once in other Parts of his Ser-

mon directly inveigh'd againft this Toleration,

then 'his Meaning is more naturally to be under-

ftood by fo many feveral Paffages, than by one Tin-

gle Sentence, and with what View thrown in, the',

reading of the Sermon will plainly fhew. And there-

fore the true Way to come at the true Meaning of

his Words, is to take them as they ftand in his •

Sermon, and that is what your Lordfhips wil

judge
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judge by. In the next Place he gives a diredt

'Anfwer to this Part of the Charge, which i's, that

he does not mean by this Defcription of a Falfe

Brother, thofe who only defend Toleration and Li-

berty of Confcience, and do no more ; but he only

blames thofe who upon all Occafions defend Tole-

ration and Liberty of Confcience, and to excufe their

Separation, lay the Fault upon the true Sons of the

Church for carrying Matters fo high ; fo that I don't

reckon him, fays he, as a Falfe Brother who barely

defends Toleration and Liberty of Confcience ; ex-

cept that at the fame Time that he is defending Tole-

ration, he lays the Fault of the Separation upon the

true Sons of the Church for carrying Matters too

high. Now I fubmit to your Lordfhips, upon read-

ing of this Paffage, whether it is capable of fuch

an Interpretation. If it be look'd into, it will be

found that the feveral particular Characters there

mention'd, are all of them fo many particular Marks
of a Falfe Brother ; it is not neceffary that two,

or three, or all of them meet together in one Perfon

to make up the Character of a Falfe Brother ; but

if any one of them be found in any Perfon, 'tis

fufficient to characterize him a Falfe Brother :

Whoever is guilty of any one of thefe Acts, of

which defending Toleration is one, is a Falfe Bro-

ther j and his afferting the defending of Toleration

to be a Mark of a Falfe Brother, is an evident De-
claration againft the Juftice and Expediency of the

Toleration.

The next particular Charge upon him in this Ar-
ticle is for afferting, " That Queen Elizabeth was
«' deluded by Archbifhop Grindall, whom he fcur-

«' riloufly calls a falfe Son of the Church, and a
" perfidious Prelate, to the Toleration of the Ge-
*« nevian Difcipline". This Charge upon him is

founded on thofe Words of his Sermon, in the

19th Page ; thefe are his Words : Have they not,

ever fince their firft unhappy Plantation in this

Kingdom, by the Intercejjion of that Falfe Son of the

Church, Bifhop Grindall, always improved, and rife

upon their Demands in the Permiffion of the Go-

vernment ? Infomuch that Queen Elizabeth, that

•was deluded by that perfidious Prelate to the Tolera-

tion of the Genevian Difcipline, found it fuch an

Headftrong and incroaching Monfter, that in eight

Tears jhe forefaw it would endanger the Monarchy,

as well as the Hierachy ; and like a Queen of true

Refolution, and pious Zeal for both, pronoune'd,

That fuch were the reftlefs Spirits of that fatlious

People, that no Quiet was to be expetledfrom them,
5
till they were utterly fupprefs'd : Which, like a pru-

dent Princefs, Jhe did by wholefome Severities, that

the Crown for many Tears fat eafy and flourifhing

on her Head.

As to that Part of the Charge where he fays,

That Queen Elizabeth was deluded to the Tolera-

tion of the Genevian Difcipline by Archbifhop

Grindall, the Doctor's Anfwer is, " That he hum-
" bly conceives he hath good Authority from the

" Hiftories and Monuments of thofe Times for

•* fuch Affertion ; but whether he hath, or hath
'* not, humbly apprehends fuch Affertion to be no
" Proof of his maintaining or fuggefting, That
" the exempting of Proteftant Subjects diffenting

*' from the Church of England, from the Penalties

5 of certain Laws, granted by an Act made in the

" firft Year of the Reign of King William and
" Queen Mary, (which Exemption he fuppofes to

" be intended by the legal Indulgence, or Tolera-

| tion granted to Diffenters, mention'd in the Pre-

i amble of the Articles^ and by the Toleration

" granted by Law mention'd in this fecond) is tin-
" reafonablc, or the Allowance of it unwarranta-
" ble.

My Lords, It might not perhaps be difficult to
fhew that there are feme Miifakes in this Fact ; but
whether there be or no, will not now be worth
fpending your Lordfhips Time ; for I do agree with
him, That the material Point is what he puts it

upon, Whether this Affertion, as printed and deli-

vered by him in his Sermon, be a Cenfure or Con-
demnation of the Toleration Act. Now whether
it be fo or no, will appear by taking the whok:
Claufe together. This Paffage is in the 19th and
20th Pages, and is in that Part of his Sermon
where he is fhewing the great Perils and Mifchief
of his Falfe Brethren to the State, and that they are
deftructive to our Civil Rights and Liberties } and
in the Purfuit of his Argument he plainly fhews
that the Falfe Brethren there meant are the Diffen-
ters, who are tolerated by this Aft of Parliament.
" Thefe Falfe Brethren, fays he, have now advan-
" ced themfelves from the Religious Liberty our
" Gracious Sovereign has indulged them, to claim
" a Civil Right, and to juftle the Church out of
" her Eftablifhment, by hoifting their Toleration
" into its Place". So that 'tis plain, thefe Falfe
Brethren here fpoken of are the Diffenters, thofe
who have the Benefit of the Toleration Act. And
then he goes on ;

" And to convince us what alone
" will fatisfy them, infolently demand the Repeal
" of the Corporation and Teft Acts, as an Eccle-
" fiaftical Ufurpation, which indeed under her
" Majefty fwhom God long prefeve for its Sup-
" port and Comfort) is the only Security the
" Church has to depend upon •, and which they
" have fo far eluded by their abominable Hypocri-
" fy, as to have undermin'd her Foundations, and
" endanger'd the Government, by filling it with its

" profefs'd Enemies. Thefe Charges are fo fla-

" grant and undeniable, that a man muft be very
" weak, or fomething worfe, that thinks or pre-
" tends the Diffenters are to be gain'd or won
" over by any other Grants and Indulgences, than
" by giving up our whole Conftitution : And he
" that recedes the leaft Tittle from it, to fatisfy

" or ingratiate with thefe clamorous, infatiable

" and Church-devouring Malignants, knows not
" what Spirit they are of, or he ought to fhew who
" is a true Member of our Church.

Thefe Paffages I have read to your Lordfhips, to

fhew that thefe Falfe Brethren here fpoken of are

the Diffenters, who are now tolerated by the Law
granted to them in the Time of their late Maje-
fties King William and Queen Mary % and of thefe

Diffenters follows this Paffage ; " Have they not,
*' ever fince their firft unhappy Plantation in this

" Kingdom, by the Intercefiion of that Falfe Son
" of the Church, Bifhop Grindall, always im-
" prov'd, and rife upon their Demands in the Per-
" miffion of the Government ? Infomuch, that
" Queen Elizabeth, that was deluded by that perfi-

" dious Prelate to the Toleration of the Genevian
" Difcipline", id eft, The Difcipline and Polity

of the Diffenters, fo called becaufe taken from Ge-
neva, " found it fuch a headftrong and encroach-
" ing Monfter, that in eight Years fhe forefaw it

" would endanger the Monarchy, as well as the
" Hierarchy ; and, like a Queen of true Refolu-
" tion and pious Zeal for both, pronoune'd, That
" fuch were the reftlefs Spirits of that factious

" People, that no Quiet was to be expected from
" them, 'till they were utterly fupprefs'd ; which,

* like
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" like a prudent Princefs, fhe did by wholefome
«* Severities, that the Crown for many Years fat

" eafy and flourilhing on her Head.
In this memorable PafTage he reprefents Archbi-

fhop Grindall as a Falfe Son of the Churchy and a

perfidious Prelate, for deluding the Queen into a

Toleration of the Genevian Difcipline. Whether
that Fact be true, or not, is not material to our

Purpofe ; but this is, that he charges it for a Fault

on the Archbifhop, and for which he calls him a

Falfe Son of the Church, and a perfidious Prelate,

for inducing the Queen to give a Toleration to the

DifTenters in thofe Days : The Fault is not, that it

was a regal Toleration only, but the Fault was in

the Toleration itfelf, in consenting to a Liberty to the

DifTenters. Now what is this in Effect, but to preach

to the whole World, That the Parliament are in

the Wrong to grant a Toleration to the DifTenters ;

That the Lords and Commons, who confented to

the Toleration, are not true Sons of the Church ;

And that the Bifhops, who are for tolerating the

DifTenters, are neither Fathers nor Sons of the

Church, but corrupt and perfidious Prelates

!

That this Character of Archbifhop Grindall was
defign'd for a Cenfure of the prefent Toleration,

will appear more fully by the contrary Character he

gives of Queen Elizabeth ; he commends her Refo-

lution and pious Zeal for " the Monarchy and Hie-
" rarchy, in declaring that no Quiet was to be
«' expected from the reftlefs Spirits of that facti-

" ous People, 'till they were utterly fupprefs'd ;

" which, like a prudent Princefs, fhe did by whole -

" fome Severities, that the Crown for many Years
" fat eafy and flourilhing on her Head". Now
what can the Englijh of all this be, but to inflame

the Government againft the DifTenters ? What could

be faid more prevalent for this Purpofe, than to re-

commend it as a noble Refolution and pious Zeal in

Queen Elizabeth, utterly to fupprefs the DifTen-

ters ? And if that Refolution be to be followed,

the Legiflature muft repeal the Toleration Act.

And what could be faid more contrary to the Tole-

ration Act, than to recommend the Severities ufed

in Queen Elizabeth''?, Reign, becaufe they were

wholefome in themfelves, and of happy Confe-

quence to the Perfon and Government of that Re-

nowned Queen. If there were not a Neceflity for

it on this Occafion, I would not mention what
thofe wholefome Severities were, but rather caft a

Veil over that Part of the Reign of that great

and glorious Queen.

To give a fhort View of thefe wholefome Seve-

rities ; fome Hereticks were burnt, other Perfons

were hang'd, fome had their Goods confifcated,

others had their Perfons imprifon'd ; and to men-
tion more particularly a publick Act in Writing that

cannot be falfified or mifreprefented, and which is

fince relaxed by the Toleration Act, an Act pafled

in the 35th Year of Queen Elizabeth, Intitled,

An Acl to retain the Queen's Majejly's Subjects in

their due Obedience ; by which the DifTenters are,

among other Penalties, to abjure the Realm in forty

Days, or fuffer Death without Benefit of the

Clergy.

This Penalty of Abjuration of the Realm was ta-

ken from the antient Common Law of England in

relation to Felony, by which if a Man committed

any Felony, excepting Sacrilege, and fled to a Parifh

Church, he might within forty Days before the

Coroner confefs the Felony, and take an Oath to

abjure the Kingdom for ever ; and if he thus con-

fefs'd and took that Oath, he was thereby attainted

of the Felony, and then he had forty Days from the

coming of the Coroner to provide and prepare for
his Voyage •, and the Coroner afllgned him fuch a
Port as he chofe for his Departure out of the King-
dom ; and if he did not go ftraitway out of the
Kingdom, or being gone out, did return without
Licenfe, he had judgment to be hang'd, except he
was a Clerk, and then he had his Clergy.

This Practice was what the Law call'd Abjurati-
on ; and being by feveral Regulations (in the Time
of Henry the Eighth) in Effect taken away, the Re-
vival of this Practice was thought to be a wholes
fome Severity, fit to be inflicted on the Proteltant
DifTenters of thofe Times : And therefore the
35th of Queen Elizabeth doth enact, ' That if
' any Perfon, obftinately refufing to repair to fome
' Church or Chapel, or ufual Place of Common-
' Prayers, and forbearing by the Space of a Month
* to hear Divine Service, fhould after forty Days af-
' terthe End of that Seffion of Parliament, willing-
* ly join or be prefent at any Conventicle or Meet-
' ing, under Pretence of Religion, contrary to the
' Laws and Statutes of the Realm ; that then fuch
' Perfon fhould be committed to Prifon, till he
' fhould conform and come to Church : And if
' within three Months after Conviction he fhould
' not conform and come to Church, and make his
' publick Confeffion and Submiflion, being thereun-
' to required according to the Form of the faid
' Act ; that then fuch Offender fhould abjure the
( Realm ; and if, being thereunto required, fhould
* refufe to make fuch Abjuration, or after fuch
' Abjuration made, fhould not within the Time
' appointed him depart the Realm, or after fuch
' Departure fhould return without the Queen's Li-
' cenfe •, then in every fuch Cafe, every Perfon fo
* offending, fhould be a Felon without Benefit of
« Clergy'. So that the Abjuration inflicted on
Proteftant DifTenters by this Act, was worfe than
Abjuration for Felony at the Common Law ; in

that they had the Benefit of the Clergy, in this

they had not.

This is one of the Severities of Queen Eliza-
beth's Reign. Whether it be a wholefome Severity

or not, human Nature will determine : However
wholefome it might have been efteemed in thofe

Days, by thofe who had the Power and Will to

punifh others, yet the Legiflature have in Terminis

declar'd it unwholefome for thefe Times ; and the

Toleration Act doth exprefly, . and by Name, ex-

empt the Proteftant DifTenters from the Penalties

of this Act of the 35th of Queen Elizabeth.

Now when the Toleration Act hath granted this

Exemption, for the Doctor to come and publickly

reprefent an Archbifhop as a Falfe Son of the

Church, and a perfidious Prelate, for being for the

Toleration of DifTenters in his Time ; and at the

fame Time recommend the Refolution and pious

Zeal of Queen Elizabeth, for declaring that fhe

would utterly fupprefs them, and her great Pru-

dence in exercifing wholefome Severities againft

them, which were of happy Confequence to her

Perfon and Government ; What could be faid more

againft the Toleration Act, than this is ? The To-
leration Act exempts the DifTenters from the Pe-

nalties and Severities inflicted in Queen Elizabeth's.

Reign ; the Doctor recommends them all again, as

wholefome and neceflary. Let any Perfon judge,

whether this is not an exprefs Declaration againft

the Toleration Act ?

There is yet one Thing more charged upon the

Doctor in this Part of the fecond Article ; viz.

That he fcurriloufly calls Archbifhop Grindall a

Falfe Son of the Church, and a perfidious Prelate,

for
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for deluding Queen Elizabeth to the Toleration of

the Genevian Difcipline. Whether this, confider'd

abftractedly by itfelf, be in Law a Crime, or not,

is not necefiary for me here to examine. The
Doctor conceives, that no Words fpoken of an
Archbifhop, above one hundred and twenty Years

fence deceafed, will in Conftruction of Law amount
to an High Crime and Mifdemeanor : Whether it

be lb or not, in itfelf, I mall fay nothing of at

,prefent ; becaufe I take it, that this is only taken

Notice of as an Aggravation of the Crime charged
upon him, and to fhew his Zeal againft the Tole-
ration ; that he was not contented with cenfuring

the Toleration itfelf, but rakes into the Afhes of
an Archbifhop, that had been in his Grave one
hundred and twenty Years, and blackens his Me-
mory, becaufe he was for the Toleration of thofe

jPeople who are now by Law tolerated.

My Lords, I would on this Occafion fay a Word
or two to the Memory of that Archbifhop. The
Doctor fays, He was under the Difpleafure of
Queen Elizabeth ; that is very true : And he pre-

tends, the Occafion of his being under her Difplea-

fure, was, for permitting Innovations to be ob-
truded upon the Church. Thofe Innovations were
10 other than what feveral other Bifhops at the

fame Time likewife practis'd, and fome Bifhops

fince have done not much unlike : It was for encou-

aging the Meetings and Exercifings in thofe Days,
:all'd Prophefyings ; which were Meetings of the

Clergy, to improve one another in the Knowledge
>f the Scriptures, and tended to make a learned

ind induftrious Clergy. -This was mifreprefent-

id to the Queen, and was the vifible Caufe of his

.Difgrace. But the true Reafon of his Difgrace, as

rliftorians fay, fprung from the Hatred ^of the Earl

)f Leicefter, who was then in great Power and
Credit with the Queen, and her great Favourite.

This Earl of Leicefier caft a covetous Eye upon
Lambeth-houfe, and would have had the Archbifhop
:o have alien'd it, but he would not comply with
lim ; which, as the Hiflorians fay, made the Lei-

eftrian Party to malice him. The Earl was likc-

vife provoked and incenfed againft him for another

iteafon, viz. for profecuting one Julio, a Phyfici-

m of the Earl's, an Italian Phyfician, for having
wo Wives, one of which was the Wife of ano-

her Man, with whom he lived in Adultery ; For
hefe two Offences againft the Earl of Leice-

kr, who bore a mighty Power at Court with the

^ueen at that Time, was this Storm raifed againft

lim. But, my Lords, for his Life and Doctrine,

he Archbifhop was one of the moft pious, learned,

nd confiderable Prelates of that Time.
,
'Tis very

rue, that he was one of thofe Bifhops that look'd

ipon the Exercifes ufed in thofe Times by the Cler-

;y, called Prophefyings, to be very necefiary for

heir Improvement, and for the Benefit of the

Church ; and fome of the beft Bifhops of thofe

Times concurr'd with him in the fame Opinion.

-Ie was a man of the moft exemplary Life and Con-
rerfation, free from the Sufpicion of a Crime. In

lis younger Days he was Chaplain, with Rogers

nd Bradford, to Ridley Bifhop of London, who
;ave this Character of him, That he was known
be a Man of Virtue, Honefty, Difcretion, Wif-

iom and Learning. In the Perfecution under Queen
Mary, when his Mafter and Fellow- Chaplains were
>urnt for Religion, he became an Exile on the fame
Account, and quitted his Eafe, Preferments, and
;-Iopes at Home, to enjoy the Liberty of his Con-
cience in a foreign Country, and went to Straf-

urgh : And when the famous Troubles begun at

Vol. V.

Frankfort, about the Ufe of the Englifh Service, where
the Foundations were laid of the Divifions that have
fince divided and rent the Church, he was fo far

from difliking the Englifh Method, that he went
from Strasburgh to Frankfort, to encourage and
perfuade the Congregation there to fubrriit to the
Englifh Eftablifhment ; and he himfelf ftuck clofe

to it all his Life-time. At his coming Home, in

the Beginning of the Reign of Queen Elizabeth,

he had a great Hand, and was very inftrumental, in

preparing the Liturgy and Book of Common-
Prayer : And the firft Time that the Englifh Ser-

vice-Book was introduced at St. Paul's in London,
the Privy Council, and great Officers of State, for

the greater Solemnity, came to St. Paul's. % and
Grindall was appointed to preach to that great Au-
dience, upon that folemn Occafion. He was one
of the firft five Bifhops made by Queen Elizabeth ;

and was firft Bifhop of London, afterwards Arch-
bifhop of York, and laft of all Archbifliop of Can-

terbury. And when afterwards, by the Earl of
Leicefter's, Artifice, he was out of Favour, and un-
der the Queen's Difpleafure •, yet he had fo great

an Intereft in the Clergy, and their Efteem of him
was fo extraordinary, that even whilft he was un-
der Difgrace at Court, and- the Difpleafure of the

Queen, a confiderable Number of the Convocation,

then met, prefented an elegant Petition in Latin

to the Queen, to reftore him ; wherein they repre-

fent to her Majefty, ' That the Archbifliop had led

' a Life free, not only from all Crime, but even
' from the Sufpicion of a Crime : That he had pre-
' ferved his Religion from all, not only Corruption
' of Popery, but Schifm ; and had fuffer'd Perfe-
' cution for Righteoufnefs fake, having wander'd
' Abroad in other Countries for the Caufe of the
' Gofpel : And therefore they moft humbly be-
* fought her Majefty, not only to lift up the Arch-
' bifhop

.
.broken with Grief, but to reftore the

' Church to the Archbifhop, and the Archbifhop
' to the Church, to her Subjects, to his Brethren,
' to foreign Nations, and, in a Word, to all pious
* People'. Thefe were the Thoughts of the Cler-

gy of the Archbifhop at that Time, even when
he was under the Difpleafure of the Queen ; fo

that there was no Reafon for the Doctor to afperfe

him as. a falfe Son of the Church, or a perfidious

Prelate ; for it appears on the contrary, that he was

a Man univerfally efteem'd for his Virtue, Piety,

and Learning.

The laft Charge of this Article is, that he afferts,

" That it is the Duty of Superior Paftors to thun-

" der out their Ecclefiaftical Anathema's againft

" Perfons intitled to the Benefit of the Toiera-
" tion •, and infolently dares or defies any Power
" on Earth to reverie fuch Sentences.

To which the Doctor gives this Anlwer ;
" That

" the Perfons intitled to the Benefit of the Tolera-

" tion, are not by him mentioned or intended :

" But if thefe Expreffions in his Sermon muft be
" determin'd to any one Sort of Perfons, he con-
" ceives that the Connection of his Difcourfe will

" determine them to thofe Schifmatical and Fa&i-
" ous Perfons, who take Permiffion for Power,
" and advance Toleration immediately into an Efta-

" blifhment.

Now be it fo, that he means thofe Schifmatical

and Factious Perfons ; the next Queftion, which

will fet this Matter in a clear Light, will be, Who
thofe Schifmatical and Factious Perfons are, who
take Permiffion for Power, and advance Toleration

immediately into an Eftablifhment ? And it is

plain from the Paffage itfelf, which is in Page 25.

4 T of
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of the Sermon, that he means the Diffenters, thofe Handing the Law of the Land hath given them
which are intitled to the Benefit of the Tolera- this Exemption, let the Ecclefiaftical Superiors know
tion - their Duty, in thundering out their Anathema's

" If our Diffenters, faith he, had lived in the againft them, and let any Power upon Earth dare to
*' Times of St. Paul, they would have branded him reverfe their Sentences if they can. As to the Power

as an .intemperate, hot, furious Zealot, that of the Church in cenfuring or excommunicatino-
wanted to be fweeten'd by the gentle Spirit of

Charity and Moderation, forfooth. Schifm and
Faction are Things of impudent and incroaching

Natures ; they thrive upon Conceffions, take Per-

miffion for Power, and advance a Toleration im-

mediately into an Eftablifhment ; and are there-

fore to be treated like growing Mifchiefs, or in-

fectious Plagues, kept at a Diftance, left their

deadly Contagion fpread. Let us therefore have
no Fellow/hip with thefe Works ofDarknefs, but ra-

it is not neceffary for me to fay any Thing of It
upon this Occafion : But the Doctor is a Minifter
of the Church of England, who hath fubmitted to
the Queen's Supremacy, and by the Canon is bound
to maintain and preach the Queen's Supremacy

;

her Majefty is Supreme over all Caufes, and over
all Perfons, as well Ecclefiaftical as Civil ; and by
an Act of Parliament made fince her Majefty's
happy Acceffion to the Crown, viz. the Act rela-
ting to her Majefty's Bounty for the Augmentation

ther reprove them. Let our Superiour Pallors do of the Maintenance of the poor Clergy, fhe is

their Duty, in thundering out their Ecclefiaftical owned and recognized to be the only Supreme
Anathema's ; and let any Power on Earth dare re- Head on Earth of the Church of England : Her
verfe a Sentence ratified in Heaven". And indeed Majefty hath by Law a Supreme controling Power

the Doctor doth, in the following Part of his An-
fwer, in effect own it : For, faith he,

" As to the laft Part of the fecond Article,where-
" by the faid Henry Sacheverell is charged with in-

" folently daring, or defying any Power on Earth
" to reverfe the Ecclefiaftical Sentences there men-
" tioned : He the faid Henry Sacheverell faith,

" That the Sentence which he the faid Henry
" Sacheverell dares any Power on Earth to reverfe,

'.* is fuch, and fuch only, as is ratified in Heaven ;

" and fuch Sentence he ftill affirms to be by any
" earthly Power irreversible : And hopes it will

" not be thought infolent in him to affirm, what
" he conceives would be Blafphemy in any one
" to deny : And doth further acknowledge him-
" felf firmly to believe, that fome Sentences pro-
** nounced by the Pallors of the Church are rati-

" fied in Heaven ; and that fome Perfons exempted
" from Punifliment by the particular Laws of the
" Land, may yet by the Laws of Chrift be juft-

" ly liable to fuch Sentence ; and that Schifm, or
" a caufelefs Separation from a Church injoining

" no finful Terms of Communion, is a Sin, which
" expofes the Perfon guilty thereof to the Cenfures
" of the Church.

The Houfe of Commons charge the Doctor with

Infolence, in daring or defying any Power on Earth
to reverfe the Ecclefiaftical Sentences mentioned in

his Sermon •, and he, by Infinuation, retorts up-

on them the Charge of Blafphemy. This the

Houfe of Commons thought they had Reafon to

refent, and to call upon your Lordfhips for imme-
diate Punifhment of him, for treating them in this

Manner ; but they leave it to your Lordfhips, in

what Manner you will think fit to do them Juftice,

in vindicating them againft fuch a Charge. But as

to this Paffage now before you, he affirms, " That
" fome Sentences pronounced by the Paftors of the

*A Church, are ratified in Heaven ; That fome Per.

-

over all the Cenfures and Excommunications of the
Church ; this Power fhe exercifes according to the
Rules of Law, by her feveral Officers and Mini-
fters of Juftice. The Exercife of the Church's
Cenfures, Jurifdiction and Power, muft be accord-
ing to Law ; and if any Perfon be excommunica-
ted againft Law, the Qeen's Courts may and will

command the Ecclefiaftical Judge to affoil fuch ex-

communicated Perfon, and reftore him to the Com-
munion of the Church again : This is the Suprema-
cy of the Queen, which is the Doctrine of the

Church of England; and by Virtue of this Supre-
macy, if any Judge of the Spiritual Court fhall

pretend to excommunicate any of the Diffenters for

any Thing which by Law they are not obliged to

do, or which by Law they are excufed or exempted
from, the Courts of Juftice in Weftminfter-hall
wHl in fuch Cafe award a Prohibition, and compel
the Ecclefiaftical Judge to abfolve him. Suppofe
that notwithftanding the Toleration Aft, a Diffen-

ter fhould, for not coming to the Church, be fen-

tenced in the Spiritual Court by the Judge there,

or be proceeded againft there, in order to an Ex-
communication ; a Prohibition will lye to that

Judge from the Queen's Courts upon the faid Act,
and the Courts of Common Law will prevent him
from fuch Proceeding. ; and if Sentence be pafs'd,

will compel the Judge to annul the Excommunica-
tion, and receive the Party again. Now, for the

Doctor to come and fay, That though the Diffen-

ters are tolerated by this Act of Parliament, and
though they are exempted by Law from Penalties,

yet let the Law. of the Land be what it will, let

the Ecclefiaftical Paftors do their Duty, let them
fulminate their Excommunications, and thunder
out their Anathema's, and let the Civil Magiftrate,

the earthly Powers, dare to reverfe them, if they

can : I fubmit this to your Lordfhips, whether this

is not directly impugning the Queen's Supremacy,
" fons exempted from Punifliment by the Laws of as well as weakening and cenfuring the Toleration

the Land, may yet by the Laws of Chrift be lia

ble to fuch Sentence : And that Schifm, or a caufe

" lefs Separation from a Church injoining no finful

" Terms of Communion, is a Sk-i, which expofes

" the Perfon guilty thereof to the Cenfures of the

V Church". Now what is this but to fay," The
IJiffenters caufelefly feparate from the Church,

which impofes no finful Terms of Communion, and

fp are guilty of Schifm .?. Tho' the' Law, of the

Land doth exempt them from Punifhment for this

Schifm, yet for this Sin they are expos'dto the Cen-

fures of the Church •, thofe Cenfures, when in-

flicted, are ratified in Heaven : Therefore, notwith-

which is what he is charg'd with in this Article.

_My Lords, I will not take up more of your Lord-
fhips Time ; there are other Gentlemen to come af-

ter me, who will abundantly fupply my Defects,

and offer to your Lordfhips fome farther Confidera-

tions to make out the Charge contained in the fe-

cond Article.

Lord William Pawlet. Y Lords, the Charge

JiVl againft: the Doctor in

this fecond Article, is a Crime of a very Heinous

Nature : It has always been efteem'd one of the

happy Confequences of the late Revolution, that

ha
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her Majefty's Proteftant Subjects, by a legal Indul-

gence granted to Diffenters, were united in Intereft

and Affection, in the Defence of her Majefty's Sa-

cred Perfdn and Government.

It is too well known, my Lords, how in former

Times, when Popery had almoft prevail'd in the

Ruin of our State and Church, the Proteftants of

the Kingdom were, by the Artifice of Papifts, fet

againft each other, that by fuch Divifions Popifh

Tyranny might be eflablifhed among us.

The Aft of Parliament made in the firfl Year of

the Reign of their late Majefties King William and

Queen Mary, to exempt Proteftant Diffenters from

the Church of England from the Penalties of certain

Laws, was made to defeat any fuch future Attempts

of the Papifts ; the Preamble of the Aft declares,

that fome Eafe to fcrupulous Confciences, in the Exer-

cife of Religion, may be an effectual Means to unite

her Majefty's Proteftant Subjects in Intereft and Affec-

tion.

We have feen, my Lords, the good Effects of

the Wifdom of the Legiflature in making this Aft

;

her Majefty's Proteftant Subjects are now all eafy

under her Adminiftration ; and how many Diffen-

ters have we feen, who fince the Toleration are be-

come fincere Converts to the Church. And I may
fay, that by this Toleration the Prejudices of the

Diffenters in general wear off, and their Number
daily decreafes.

And yet with what odious Colours, and Language

unbecoming a Divine, does the Doftor paint out

this Toleration, and how does he faftioufly endea-

vour to excite and ftir up People againft it ?

'Tis, my Lords, a poor Shift which the Doftor

makes in his Anfwer, that he knows of no Tolera-

tion granted by Law •, and yet in the fame Anfwer

he owns there is an Indulgence which the Govern-

ment hath condefcended to give Diffenters. My
Lords, the Word Indulgence is no more in the Aft

of Parliament than the Word Toleration ; and it is

well known that the Act of Parliament he alludes

to is every where, not only in Courts of Juftice,

but even in Parliament, called The Toleration-A5i

;

and is frequently fo called by your Lordfhips in the

Account of your Lordfhips Proceedings in Parlia-

ment, in Relation to the Bill againft Occafional

Conformity, which Account was pubhfh'd and prin-

ted by your Lordfhips Order.

When the Doftor fays, that he has not been able

to inform himfelf that a Toleration hath been

granted by Law, it plainly feems to import, as if

the Doftor doubted of the Authority of Parlia-

ment that made that Law •, it looks like the com-

mon Sophiftry of Papifts and Jefuits, who pretend

to own the Church of England as by Law Efla-

blifhed ; becaufe they difown the Authority of all

our Laws made fince the Reformation.

My Lords, her Majefty hath always been pleafed

gracioufly to declare fhe will defend this Tolera-

tion, and this her gracious Refolution has, among

the innumerable Buffings of her Reign, united all

her Proteftant Subjects in their Loyalty and Duty

to her.

The Commons reft affured that your Lordfhips

will always affift thefe gracious Purpofes of her

Majefty, and that as there can hardly be any In-

ftance given of fo feditious and barefaced an At-

tempt againft the Peace and Quiet of the Kingdom,

as the Doftor hath been guilty of, fo your Lord-

fhips will, by an Exemplary Punifhment fuitable to

fo high a Crime, vindicate the Authority of Par-

liaments, and give an effectual Difcouragement for

Vol. V.

the future, to all fuch turbulent and feditious

Preachers.

Mr. Cooper. T Think, my Lords, it is unnecoffiry

JL at this Time to urge all the Argu-
ments which might be made ufe of, to juftify the

Reafonablenefs of the Toleration granted to pro-
teftant Diffenters, by exempting them from the

Penalties of certain Laws. It may fuftice to fay,

that this Indulgence is required from us as Chri-

ftians, and as we are Men profeffing Humanity and
go^d Will towards one another.

Whoever maintains, that the Toleration is un-

reafonable, and the Allowance of it unwarrantable,

feems neceffarily to affert, that the Exemption
granted to her Majefty's Subjects from the Penal-

ties offormer Laws, ought to be reaffumed ; unlefs

we are to fuppofe, that it can be reafonable to allow

what is unwarrantable.

This Affertion therefore evidently Arraigns the

Aft of Toleration, a Law now in Being, a Law by
which the People (throughout the whole Series of
this dangerous War) have been more firmly united

in Intereft and Affection, than formerly ; I mean,
in the Days when the Penalties of thofe Laws were
inflicted with intemperate Zeal.

My Lords, Before I proceed to make good the

Charge contained in the fecond Article of the Im-
peachment exhibited againft the Prifoner by the

Commons, I muft beg Leave to take notice of the

Introduction to his Anfwer : It feems he cannot,.,

upon the moft diligent Enquiry, be able to inform

himfelf, that a Toleration has been granted by Law.
I take it, the Stat, i W. & M. which exempts Dif-

fenters from the Penalties of former Laws amounts

to a legal Indulgence, or Grant of Liberty of

Confcience •, for by that Repeal a Liberty is given,

which was before reftrained, fo that without Im-
propriety it may be faid, that Toleration is granted

by Law. Doftor Sacheverell I find had rather it

fhould be called an Exemption, for no other Rea-

fon, that I fee, but becaufe he has not faid much,

if any thing, of the Word Exemption in his Ser-

mon, how free foever he has made with the Tole-

ration.

. Now taking it for granted (as I think with Rea-

fon I may) that Indulgence, Toleration, or Ex-
emption from Penalties, fignifies one and the fame

Thing, (efpecially as ordinarily made ufe ofamongft

us) Can any thing be more plain, than that many
Paffages in this infamous Libel caft black and

odious Reflections upon the Toleration ? They have

been all read, and for fear (after what has been

already faid) of being too tedious, I will mention

one only. The Words are thefe.

V/hat could not he gained by Comprehenfton and

Toleration, muft be brought about by Moderation and

Occafional Conformity ; that is, what they could not

do by. open Violence, they will not fail by fecret Trea-

chery to accompliflo. If the Church cannot be pulled

down, it may be blown up ; and no Matter with thefe

Men how it is deftroy'd, fo it is deftroy'd, &c.

Pray, my Lords, Is it reafonable to allow Tole-

ration, or rather is not the Allowance of it unwar-

rantable, if it was the open and violent Means
made ufe of to deftroy the Church of England ?

And is not this a moft uncharitable Cenfure, highly

reflecting upon the Aft of Toleration, and the Le-

giflative Authority ? Is not this mahcioufly and

falfely fuggefted, with a wicked and feditious Pur-

pofe, to create Jealoufies and Mifunderftandings

amongft her Majefty's People ?

4T 2 Compre*
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Comprehenfion and Toleration are reprefented

as open Violence ; Moderation and Occafional Con-
formity, as fecret Treachery, by which the Church
may be blown up, though it could not be pulled

down by the violent Means of Comprehenfion and
Toleration.

I mould wafte too much Time unneceflfarily, if

I mould take particular Notice (after what has been

already fo well urged in Maintenance of the fe-

cond Article) of all the PafTages which feem to be

equally liable to Cenfure.

The Antiflafis throughout this Paragraph is fo

very plain, that I hope it is not one of thofe men-
tioned in the Doctor's Anfwer to carry a dubious

Senfe. The Prifoner feems to have taken care to

explain himfelf, for fear his Meaning mould have

been doubtful ; and therefore having faid,

What could not be gained by Comprehenfion and

Toleration, muft be brought about by Moderation and

Occafional Conformity ; then he adds, that is, what
they could not do by open Violence, they will not fail

by Treachery to accomplijh.

Having thus inveighed againft the Toleration,

with much Ill-nature and Bitternefs of Spirit, he is

pleafed in the next Place to afTert, That he is a

Falfe Brother with Relation to GOD, Religion or

the Church, who defends it.

The Anfwer to this Branch of the fecond Arti-

cle is long, and, as I apprehend, feems to be Eva-
five. Firft, there is a Difference again taken, be-

tween Toleration and Liberty of Confcience, and
an Exemption or Indulgence ; and under this Di-
ftinction, which, for the Reafons I have mention'd,

is a Diftinction without a Difference, the Doctor
takes the Liberty to maintain and juftify, that he
is a Falfe Brother who defends Toleration and Li-

berty of Confcience.

I muft own he endeavours to evade the Charge,
by faying he means thofe only, who at the fame
Time they defend Univerfal Toleration and Liberty

of Confcience, do alfo excufe the Separation, and
lay the Fault upon the true Sons of the Church, by
carrying Matters too high.

Whatever he is pleafed to fay he meant, in An-
fwer to this Part of the Article, furely no fuch

Meaning can be collected from his Sermon.
Throughout the whole Libel, I prefume to fay

there is not one Word of Univerfal Toleration, or

Univerfal Liberty of Confcience ; this is another

kind of Toleration, never heard of, till it was new
coined, in order to extenuate his vile and uncha-
ritable Afiertions.

Here he is pleafed to fum up the modifh Criteri-

ons, as he terms them, of a true Church-Man, in

a figurative and ironical Manner, and plainly afierts

they are the feveral Characterifticks of a Falfe Bro-
ther ; amongft the reft, to defend Toleration is faid

to be one ; and under Pretence of Moderation to

excufe the Separation (/. e.) of the DifTenters, of
whom he had next before fpoken, is another •, and
concludes the Paragraph with this pathetick Ex-
preflion, God deliver us all from fuch Falfe Bre-
thren.

Having thus treated thofe who defend Tolera-
tion, his Superior Paftors are in the next Place to

be admonifhed of their Duty, which is to thunder
out their Ecclefiaftical Anathema's againft the Per-
fons intitled to legal Indulgence ; which Anathema's
are ftiled Sentences ratified in Heaven, and fuch as

no Power on Earth dare reverfe.

Far be it from me to fay, that Sentences ratified

in Heaven can be reverfed by the Powers of this

World. But if Doctor Sacheverell were a Superior
Paftor, and mould Anathematize, or, in plain Eng-
lifh, Curfe and Sentence all thofe who enjoy the
Benefit of Toleration, to Damnation, he muft ex-
cufe, if I could not believe that fuch a Sentence
would be ratified in Heaven.
And as to any Ecclefiaftical Cenfure not ratified

in Heaven, it is downright Infolence to fay, there
is no Power upon Earth that can reverfe it.

But fince our Superior Paftors will exercife a truly

Chriftian and noble Spirit of Charity and Modera-
tion, and indulge fcrupulous Confciences, the Doc-
tor is pleafed however to bear his Teftimony againft
it, and is not contented with delivering over to

Satan thofe only who enjoy the Indulgence, but
they who defend Toleration muft alfo bear them
Company.

His indeed is a very comprehenfive Anathema,
and is conceiv'd in thefe Words ; viz. And as he
chofe it in this World, appoints him in the next his

Portion with Hypocrites and Unbelievers, with all

Liars, that have their Part in the Lake which bums
with Fire and Briinftone, with the grand Father of
Faljhood, the Devil and his Angels. And fo here

we leave our Falfe Brethren, in the Company they

always kept Correfpondence with.

This, my Lords, is a moft dreadful unchriftian

Sentence, a Sentence fo barbarous, fo aftonifhing,

that I am at a Lofs to imagine, how it could enter

into the Mind of Man to conceive it.

Perhaps, my Lords, it may be equally dange-
rous to defend the Afh.es of the -venerable Prelate

Archbifhop Grindall ; he, it feems, was a falfe Son
of the Church, and a perfidious Prelate, becaufe he

deluded Queen Elizabeth to a Toleration of the

Genevian Difcipline. Here we may obferve the

Doctor's great Averfion to all kind of Tolera-

tion.

Methinks, for the Sake of the Reformation, bet-

ter Language fhould have been given, and more
decent Expreflions fhould have been bellow 'd upon
a Man we all know bore fo confiderable a Part in

the Eftablifhment of it.

Here likewife we may obferve the Doctor's In-

clination to wholfome Severities, fuch as Queen
Elizabeth made ufe of, which were fuch as I hopev

will never be feen more in this Kingdom. And by
the Way, what a Spirit is this Man of, who can

find nothing to commend in the Reign of that -.

glorious Queen, but the blackeft and worft Part

of it.

I cannot agree, that thefe harfh Expreflions, as

the Anfwer owns they are, are the rather to be ex-

cufed, becaufe the Remains of the Archbifhop were

fo long fince depofited, efp.ecially when we confider

that his Memory has been had in the higheft Efteem

and Veneration by all the Reformed Churches in

Chriflendom, from that Time down to the Fifth Day
of November laft.

For my own Part, I think it very Immoral to

caft Reflections upon the Dead, how ill foever they

may have deferved from us ; and the longer a Man
has been fo, in my Opinion, rather aggravates than

leflfens the Immorality.

I am free to own, he whofe Morals will permit

him to reflect upon the Departed, is not therefore

to be impeached for it, as for an High Crime and

Mifdemeanor; but that is not the prefent Cafe.

Archbifhop Grindall is thus feverely treated upon a

Suppofition he deluded the Queen to a Toleration

;

and all the hard Words which are falfely and unrea-

sonably beftowed upon him, are evidently levelled

at
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at the prefent Toleration, and defigned malicioufly

to Aiperle and Traduce it, by reprefenting it as

injurious to the Character of all concern'd in it,

dangerous to her Majefty, and deftruitive to the

Conftitution both in Church and State.

By thefe Means, my Lords, and others (if pof-

fible worfe than thefe) one Part of the People,

through groundlefs Fear and Jealoufy, unreason-

ably and malicioufly inftilled, are to be ftirred up
to Arms and Violence ; others, upon the Peril of

Damnation, are not fo much as to utter one Word
in Defence of Toleration ; whilft the third and laft

Part are to have the Doctor's wholefome Severities

executed upon them.

My Lords, 'Tis too Notorious that this Incen-

diary, for fo the Articles of the Commons of

Great Britain have called him, has already ftirred

up unaccountable Feuds and Quarrels throughout

the Nation •, the Commons are too fenfible of it,

and have therefore brought the Offender before

your Lordfhips in Juftice and Judgment.

Many are the Seeds of Sedition which he has

fown ; and the Fruit to be expected, is Civil Dif-

cord and Confufion, unlefs fome Remedy fhall be

applied to prevent it.

The Commons, for her Majefty's Safety, and

for the Security of the Conftitution, have thought

it abfolutely NecefTary to bring him to anfwer for

thefe High Crimes and Mifdemeanors before your

Lordfhips Tribunal ; conceiving his Offences to

be of fo exorbitant a Nature, that they deferve the

Solemnity of this Proceeding.

And then the LORDS adjourned to their

Houfe above.

Wednefday, March i. The Third Day.

THE Lords coming down into Weftminfter-

Hall, and being feated in the manner before-

mentioned, Proclamation was made by the Serjeant

at Arms as follows

:

Our Sovereign Lady the Queen doth ftrictly

Charge and Command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry
Sacheverell, Doctor in Divinity, come forth, fave

thee and thy Bail, elfe thou forfeited thy Recog-
nizance.

The Doctor appearing at the Bar accordingly,

with his Counfel as before.

Lord Chancellor. Gentlemen of the Houfe of
bmmons, you may proceed in your Evidence.

Mr.'Thompfon.TL TY Lords, Your Lordfhips ha-

JLVX ving heard what has been pro-

duced in Maintenance of the two firft Articles of
his Impeachment, I fhall take the Liberty to pro-

reed, and endeavour to difcharge the Truft repofed

n me by the Commons, to fupport the third Ar-
icle, and the Accufations contained in it. I will

lot wafte your Lordfhips Time, by making any
Apology for my Inabilities, and being unequal to

his Undertaking ; not doubting but that I fhall

ind from your Lordfhips a candid Interpretation

if whatever I fhall offer on this Occafion.

This Article, my Lords, is founded on a Vote or

lefolution of your Lordfhips, and the Commons,
n Parliament affembled, which is recited in the

reamble of thefe Articles, and the Occafion of

which it may be necefTary to mention to your
Lordfhips. It was fome few Years ago that there
were many fcandalous and feditious Rumours fpread
Abroad, of the Danger of the Church of Eng-
land, as eftablifhed by Law. There were feveral

Libels difperfed over the Kingdom, reviling her
Majefty's Adminiftration in Church and State;
and among the reft, one intitled, The Memorial of
the Church of England. Her Majefty was pleated
to take Notice of thefe feditious Reports from her
Throne to the Parliament ; and thereupon your
Lordfhips and the Commons, on the 17th of De-
cember, 1705, came to the Vote or Refolution
mentioned in the Preamble, and an Addrefs, which
is recited to. this Effect ; " That your Lordfhips,
" and the Commons, in Parliament affembled,
" did addrefs and lay before her Majefty a Vote or
" Refolution, That the Church of England, as

" eftablifhed by Law, and which was refcued
" from the extremeft Danger by his late Majefty,
" of glorious Memory, was, by GOD's Bleffing,

" under her Majefty, in a fafe and flourifhing
" Condition ; and that whoever fhould go about
" to fuggeft and infinuate that the Church is in

" Danger under her Majefty's Adminiftration, is

" an Enemy to the Queen, the Church, and the
" Kingdom.

,

" And that your Lordfhips, and the Commons, by
" their faid Addrefs, did humbly befeech her Majefty
" to make the faid Vote or Refolution publick, and
" to take effectual Meafures for the punifhing the
" Authors and Spreaders of fuch malicious and
" feditious Reports. And that on the 20th of the
" fame December, her Majefty was pleated to iffue

" her Royal Proclamation accordingly.
" Now, my Lords, this Article charges " That

" in Oppofition to, and Defiance of, and in order
" to arraign and blacken that Vote or Refolution,
" Doctor Sacheverell, in his Sermon preached at

" St. Paul's, does fuggeft and affert the Church
" of England to be in a Condition of great Peril

" and Adverfity under her Majefty's Adminiftra-
" tion." The Article further fays, " That he
" wickedly and malicioufly infinuates, That the
" Members of Parliament, who patted that Re-
" folution, were themfelves confpiring the Ruin of
" the Church, which they voted to be out of
" Danger : And this by way of Parallel, or Allu-
" fion to that Affembly, who voted the Perfon of
" King Charles the Firft to be out of Danger, at

" the fame Time when they were confpiring his

" Definition.

My Lords, I will now do the Doctor the Juftice

to take Notice of what he fays in his Anfwer, and

alledges as his Juftification. He denies that he af-

ferts the Church to be in Danger, under her Ma-
jefty's Adminiftration ; or otherwife than from Vice

and Infidelity, Blafphemy and Profanenefs. And
as to the Parallel in the Vote, and the Infinuation

of the Members confpiring the Ruin of the Church

;

He fays, he never mentions that Vote, nor did he

defign the Parallel as laid to his Charge. He only

meant, That while fome Men were confpiring

the Death of the King, others, not privy to this

Defign, voted him out of Danger : So, though

the Members voted the Church to be out of Dan-
ger, yet others were confpiring againft the Church,

and by their Vice and Infidelity were drawing down
Vengeance on the Church and Kingdom. And as

to that Vote made four Years ago, He fays, it con-

cerns only thofe who did then infinuate the Church
of England to be in Danger under her Majefty's

Adminiftration.

Now,
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Now, my Lords, having ftated the Charge, and

the Defence, I fhall proceed to acquaint your Lord-
fhips with the feveral Paffages of the Sermon,
which the Commons apprehend will make out

their Accufation. And here, my Lords, I fhall

take Leave to fay, That no {trained or forced

Conftructions can be defired by the Commons, or

expected from your Lordfhips, or any Inferences

to be deduced, but what naturally arife from a fair,

impartial, and candid Interpretation.

My Lords, The firft PafTage which the Com-
'

mons apprehend is for their Purpofe, is in the 5th

Page ; the Doctor juft before, enumerates St. Paul's

Misfortunes that befel him, whilft he was propa-

gating the Gofpel, and fays, "There is a yery
" obfervable Gradation in his Sufferings ; but that,

" of all his Calamities, the higheft of them pro-
" ceeded from Falfe Brethren:" And taking Notice

of the Condition of the Church of Corinth, then

follow thefe Words ; " Though it were very ob-
" vious to draw a Parallel here betwixt the fad Cir-
" cumftances of the Church of Corinth formerly,
" and of the Church ofEngland at prefent, wherein
" her holy Communion has been rent and divided
" by factious and fchifmatical Impoftors, her pure
" Doctrine has been corrupted and defiled; her
" primitive Worfhip and Difcipline profaned and
" abufed •, her facred Orders denied and vilified ;

" her Priefls and ProfefTors (like St. Paul) ca-

" lumniated, mifreprefented and ridiculed ; her
" Altars and Sacraments proftituted to Hypocrites,
" Deifts, Socinians and Atheifts; and this done,
" I wifh I could not fay, without Difcouragement,
" I am fure with Impunity, not only by our pro-
" fefTed Enemies ; but, which is worfe, by our
" pretended Friends, and Falfe Brethren.

It may be obferved, that the Doctor is very free

in his Parallels ; and when either Church or State

is to be reprefented by Comparifons, he is pleafed

to make ufe of the worft he can find. He fays, The
Church of Corinth was in the utmoft of Perils

;

and then it was to his Purpofe to make the Allu-

fion, and bring the Church of England into the fame
Condition.

Here are many Particulars in this PafTage, where-

by the Church is faid to be in fad Circumftances,

and I cannot tell how to apply them according to

the Doctor's Way of Interpretation ; for he fays,

all thefe Enormities are practifed, not only without

Difcouragement, but with Impunity •, not by pro-

feffed Enemies, but by Falfe Brethren : So he

plainly fhews who he aims at, as the Authors of

thefe Calamities. He excludes vicious Infidels,

Blafphemers, and Hereticks, who are profeffed

Enemies, and lays it upon Falfe Brethren : And he

explains what Sort of Falfe Brethren he means ; For
who can proflitute Altars and Sacraments to Deifts,

Atheifts, and Socinians, but fome of his own Or-

der? And who are to punifh fuch Offences among
the Clergy, but their fpiritual Superiors ? And
whether they are not Part of her Majefty's Ad-
miniftration, I fubmit to your Lordfhips.

But, my Lords, fuppofing the Fact to be true,

That there are erroneous Doctrines publifh'd ; to

what End muft the World be told in this Manner
that they are vented with Impunity, but to reflect

on thofe who fhould punifh them ? And can that

be done without a Profecution ? If the Doctor had

produced any of his undeniable and ample Proofs

of thefe Matters, (which he mentions in hisAnfwer)

before any Court that had a proper Conufance of

them, and been denied Juftice, he might have had

more Reafon for Complaint : But to blame his Su-

periors for not punifhing what they might be ig-
norant of, and which, he fays, he was not, (and
for which he might have promoted a Profecution)
feems to retort the Guilt upon himfelf, which he
would lay upon them.

My Lords, The fecond PafTage is in Page the
1 6th. He is talking of a Comprehenfion which
was defigned, not long fince, to unite the Church
and Diffenters ; and complains of the Perfons who
were concerned in that heinous Intention ; and
then he afTerts, " That fince this Model of an Uni-
" verfal Liberty and Coalition failed, and thefe
" Falfe Brethren could not carry the Conventicle
" into the Church, they are now refolved to bring
" the Church into the Conventicle, which will
" more plaufibly and fiily effect her Ruin. What
" could not be gained by Comprehenfion and Tole-
" ration, muft be brought about by Moderation
" and Occafional Conformity -, that is, What they
" could not do by open Violence, they will not
" fail by fecret Treachery to accomplifh. If the
" Church can't be pull'd down, it may be blown
" up ; and no Matter, with thefe Men, how it be
" deftroyed, fo that it is deftroyed". Now, my
Lords, who were thefe Falfe Brethren that were
concern'd in this Defign of Comprehenfion, which
failed, and who introduce worfe Mifchiefs ? Do
thefe Dangers proceed from Vice and Infidelity,

from Blafphemy and Erroneous Doctrines ? No,
my Lords, thefe Falfe Brethren are defcribed in the

Page before, under his Second General Head, to be
in Church and State : Which muft be Perfons in

Power and Authority •, the Expreflion itfelf imports
it ; nor could they otherwife be capable of accom-
plifhing that Defign, of uniting the Diffenters and
the Church : To which Defign, and the Authors
who intended it, he is pleafed to give the moft
vile and fcurrilous Names imaginable ; and after-

wards he lays to their Charge an Intention to blow
up the Church by Moderation. And this, I fup-

pofe, is one of the Vices which the Doctor men-
tions in his Anfwer, as one Means of Danger to

j

the Church. If Moderation be a Vice, I will do
the Doctor the Juftice to acquit him from the leaft

Tincture of it, in any of his Works that I have
ever met with.

My Lords, The Third PafTage is in Page the

1 8th. He is continuing his Obfervations of the

Danger from the fame Falfe Brethren in Church
and State ; and then his Words are, " Falfhood
" always implies Treachery ; and whether that is a
" Qualification for any one to be trufted, efpe-

" cially with the Guardianfhip of our Church or

" Crown, let our Governors confider". This,

my Lords, muft relate to Perfons, who (as he

would infinuate) are not fit to be trufted with

the Guardianfhip of the Church or Crown : And
whether this Reflection dees not feem to aim higher

than the Adminiftration, I fubmit to your Lord-

fhips.

The next PafTage is in Page the 20th : The
Words are thefe ;

" And now we are under no
" Danger in thefe deplorable Circumftances ? Muft
" we lull ourfelves under this fad Repofe, and in

" fuch a ftupid Lethargick Security embrace our

" Ruin ? When Elijha, the Great Prophet of God,
" was furrounded with an Hoft of Enemies that

" fought for his Life, his blind Servant beheld not

" the Peril his Mafter was in, till his Eyes were

" opened by a Miracle, and he found himfelf in

" the midft of Horfes and Chariots of Fire. I

" pray God we be out of Danger -, but we may
" remember, that the King's Perfon was voted to

be
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" be fo at the fame Time that his Murderers
*« were confpiring his Death.

Now, my Lords, the Doclor, to excufe this Paf-

fage, fays, the deplorable Circumftances we are in,

proceeds from the Maturity of National Sins, &c.
as in his Anfwer. But who are mention'd in his

Sermon as the Occafion of the Maturity of Na-
tional Sins but the Diffenters, who, he fays, are

plotting the Ruin of the Church, and Falfe Bre-

thren join with them ? So that here neither is the

Danger afferted from Vice and Infidelity, but as it

is occafioned by the Diffention from the Church,

which the Law has thought fit to apprehend as no
Danger to the Church ; and therefore it did not

become him to affert the contrary. Then as to the

Parallel of the Affembly who voted King Charles the

Firft out of Danger, and of the Members who made
the Vote about the Danger of the Church Four
Years ago, he fays, he meant no Reflection on any

of the Members who pafled that Vote, becaufe he

never mentioned that Vote ; and as to the Vote
about King Charles, others were confpiring his Ruin
than thofe who voted him out of Danger ; fo while

the Parliament voted the Church out of Danger,

there were other Enemies confpiring her Ruin. If

the Doctor intended no Reflection upon that Vote,

Why was Voting in any Cafe mention'd ? Can any

one imagine that the Doctor did not know of that

Vote, fince the Danger of the Church is fo much
his Topick ? Nor can I prefume him ignorant of

the Time when that Vote about King Charles was
pafled ; which, as far as I can obferve from the Hi-
ftory of that Time, was in November 1648, that he

was voted out of Danger ; and when he was Tried

and Beheaded, I need not mention to your Lord-
fhips : And whatever Alteration might be made in

that Affembly after the Vote, and before his Death,

was done by thofe Perfons who confpired his De-
ftrudtion, and who were Part of that Affembly who
voted him out of Danger. So that it feems plain,

that the Vote of Safety, and the Confpiracy of

Ruin, came from moll of the fame Perfons ; and it

does not feem very ftrange to fuppofe the Doctor
intended his Allufion in the fame manner.

And as to the Scripture he quotes to this Pur-

pofe, " That the blind Servant beheld not the
•' Peril his MaflerJS/z/frtf was in, till his Eyes were
" opened by Miracle, and he found himfelf in the
" midft of Horfes and Chariots of Fire." My
Lords, thefe Horfes and Chariots of Fire were not

the Prophet's Enemies but his Friends ; nor was
there any Danger to be feared from them ; on the

contrary, they were a Security from his Enemies ;

fo that he plainly perverts the Senfe of that Text,

to make a ftronger Impreflion, and more effectually

to delude the People.

My Lords, The laft Paflage is in the laft Page :

He is ftill talking of the Danger of the Church,

and quotes a Text as in the Lamentations (viz.)

" Though fhe lies bleeding of the Wounds fhe re--

" ceiv'd in theHoufe of her Friends". Indeed, my
Lords, I can't find it there ; therefore it feems to me
to be a Lamentation of the Doctor's own making.
Then he goes on, " Though the Ways ofSion may
" mourn for a Time, and her Gates be defolate, her
" Priefts figh, and fhe in Bitternefs, becaufe her
" Adverfaries are Chief, and her Enemies at prefent

" profper ; though among all her Lovers fhe has
" few to comfort her, and many of her Friends have
" dealt treacheroufly with her, and are become her
" Enemies." My Lords, I mention thefe Paffages

only to fhew, that the Doctor, by the moft pathe-

tick Expreflions of his own, mix'd with thefe Texts

of Scripture, endeavours to rcprefent the Church
of England to be in the utmoft Danger.

I fhall trouble your Lordfhips no further with the

Paffages in this Sermon •, but fbould not omit to

take Notice, that there is a Suggeftion in the Do-
ctor's Anfwer, that the Vote four Years ago did
not concern him ; but that it related only to them
that then did affert the Church to be in Danger: If

he had minded the Words of the Vote, he would
have found there was no Pretence for that Objec-

tion ; for it is, " Whoever fhall go about to infinuate,

" that the Church is in Danger under her Majefty's
" Adminiflration ;" which muft relate toanyTime
during the Continuance of her Majefty's Reign.

And now, my Lords, I beg Leave to obferve

fome Circumftances attending this Offence, which
give it the higheft Aggravation. That Memorial
which was publifhed fome Years ago, and was the

chief Occafion of the Vote in Parliament, was a

Libel that reviled her Majefty and her Adminiflra-
tion, as the Occafion of the Danger of the Church.
The Author was pleafed to conceal himfelf, and
durft not avow his Doctrine -, but the Book had
the Fate it deferved : And from the Afhes of that

Phoenix arofe another Memorial, with many of the

fame virulent Expreflions againft her Majefty's Ad-
miniflration, agreeing in the whole Scope of it, as

to the fame fcandalous Purpofe ; but far exceeding

it in Malice and Inveteracy.

And this new Memorialift has prefumed to pub-
lifh his Seditious Reflections in the moft open man-
mer imaginable ; firft at the Aflifes at Derby, and
afterwards in the great Church of this Metropolis

;

and has thought fit to print and difperfe about

forty Thoufand of them over the Kingdom. From
whence could this extraordinary Zeal proceed ?

Was it to exhort Men to revere their Governors,

and to fubmit to thofe in Audiority over them ?

Was it intended to preferve Peace and Good-will

amongft Men ? To promote Charity, Brotherly

Love and Affection ? No, my Lords, there is plain

Evidence to the contrary, Ex ore fuo jiidicabiiur.

He tells you the Reafon of his Topicks in that

Place ; he fays, he intended " To open the. Eyes
" of the deluded People in that great Metropolis

;

" to fet the rich and powerful Inhabitants right in

" their Notions of Government in Church and
" State." They were obliged to him for his pious

Defign, and for inftilling thofe Doctrines, which,

as your Lordfhips were told Yefterday, would make
their Religion, Liberty, Property, and all that is

dear and valuable, Precarious: He tells you fur-

ther, " That our Conftitution of Church and State

" is vigoroufly attack'd from without, and lazily

" defended from within ; that there are Attempts
" upon the Friends of the Church, to fhut their

" Eyes and Mouths, in order to undermine and
" deftroy them ; that he thinks the Pulpit a proper
" Place for Politicks ; and that it is the Bufinefs

" of a Clergyman to found a Trumpet in Sion, to

" cry aloud and fpare not." And in his Preface

to the Derby Sermon he explains himfelf ftill further

upon this Topick, " That die Church is fhame-
" fully betrayed and run down ; that there are feme
" ftill who Will 1 defend it with their Lives and
" Fortunes." , And ftates the Cafe as if there was
an immediate Neceflity to take up Arms for a Floly

War upon this Occafion.

My Lords, This Crime is more heinous, for that

there is the leaft 1 Reafon for thefe Seditious Mur-
murs, that has been in any Reign whatever. Is

there any Invafion or Attempt upon the Liturgy,

even the leaft Ceremony of the Church, or any

Part
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Part of the Ecclefiaftical Conftitution ? Are her Re-
venues impaired, or any of her Temporal Rights

violated ? No, my Lords ; but our Royal Sovereign

has diftinguifh'd her Care for this Church in a more
peculiar Manner than any of her Predeceffors -, fhe

has given from her own Revenue to increafe that of
the Clergy^ for their more creditable Support, and
to enable them to preach found Doctrine for the

"Welfare of her Subjects , nor is her Majefty

wanting to promote Religion, Piety and Virtue, by
her own Royal Example, the moil effectual En-
couragement. Thefe are the true Bafis of the

Church, and the belt Pillars to fupport it. And
what Occafion vi as there for thefe Reflections on her

Majefty 's Adminiftration ? Has not that venerable

Bench given the World abundant Proof of their

Care and Vigilance to preferve that Church, of
which they are the Guardians, by their Learning
and umblamable Conduct •, by their zealous and
relolute Defence of her in the worft of Times, and
againft all her Enemies ? It is very furprizing that a

Gentleman, whofe Education has been in the Foun-
tain of Learning and Religion fo many Years (who
cannot be prefum'd to err through Ignorance)

that he fhould prefume in his private Capacity to

contradict the Senfc of the whole Nation, and call

fuch Afperfions on his Superiours. To what End
could he fo zealoufly difperfe his Notions, if not

to animate a deluded People to the Execution of
feditious Defigns.

It were to be wifhed, that a Government could

be fupported by Mildnefs and Clemency ; but fuch

is the State of depraved Nature, even thefe moil
Paflive-Obedience Natures, that they are not con-

tented to be only ungrateful for the Benefits they

enjoy from the Church and State, but they mult
rebel againft Principle, and fly in the Face of that

Government from which they receive their Support
and Protection.

The Doctor cries aloud, and there are many
others that fpare not : Some have prefumed to cen-

fure this very Proceeding before your Lordfhips, as

a Perfecution of the Church. And what muil be

the Confequence of tolerating fuch bold and daring

Spirits to go on in their feditious Practices !

If your Lordfhips do not vindicate your own Re-
folutionSj and exert your Power and Authority to

iupprefs that audacious and unparallell'd Infolence,

that daily flies Abroad from the Pulpit and the Prefs,

(which, as the Doctor fays truly, are become the

Mints of Faction and Sedition) I may take Leave

to fay, there will be too much Reafon for his Af-
fertions of Danger both to Church and State : But
the Commons are fo well fatisfy'd of your Lord-

fhips true Concern for the Prefervation of our Con-
ftitution, that they cannot imagine you will fuffer

any Attempts that may be pernicious to the Wel-
fare of the Government, to pafs without condign

Punifhment ; and therefore they intirely rely on
your Lordfhips Wifdom and Juftice.

Mr. Compton. ~% /T AY it pleafe your Lordfhips, I

XV J. am commanded by the Com-
mons to aflifl in maintaining the third Article of

their Impeachment againft Doctor Henry Sacheve-

rell, which has been fully opened to your Lordfhips

by the learned Gentleman that fpoke before me.

My Lords, The Commons think they have good
Reafon to affert, that Dr. Sacheverell, in his Ser-

mon preach'd at St. Paul's, doth falfely and mali-

cioufly contradict and arraign a Refolution of both

Houfes of Parliament, approv'd of by her Majefty,

and made publick by her Royal Proclamation.

My Lords. Your Lordfhips cannot but have ob-
ferved, that it has been one of the conftant Artifices

of the Enemies of the prefent happy Eftabliihment,

who Very well know the juft Value the People of
this Nation have for the eftablifhed Church, to

fuggefl and infinuate, that this Church is a Con-
dition of great Peril and Adverfity, in order to fo-

ment Animofities, and to cover Defigns which they
dare not publickly own. But how frequent foever

this has been, I believe I may fafely affirm, that

this fcandalous and feditious AfTertion was never
fo boldly maintained, nor with fuch invidious and
aggravating Circumflances, as by the Criminal at

your Lordfhips Bar.

The learned Society, of which he is a Member,
reaped fuch fignal, fuch immediate Advantages
from the Revolution, that he could not be unmind-
ful, he could not be ignorant of the extreme Dan-
ger from which Our Laws and Liberties, our Church
and Conftitution were refcued by his late Majefty.

But fuch is his Ingratitude to our Great Deliverer,

fuch is his Inveteracy to the Revolution, that he
makes that very Revolution the Period of Time
from whence the Enemies of our Church firft had
Hopes to deliver her up to her worft Adverfaries.

Nor does his Malignity ceafe there, but he endea-

vours to perfuade the People, that from the Revo-
lution to the prefent Time, there has been a con-

tinued Series of Contrivances to ruin and deftroy

the Church : At the Revolution, by open Violence ;

but Now, that is, under her Majefty's Adminiftra-

tion, by fecret Treachery ; and fince neither the late

nor the prefent Reign can efcape his Invectives, for

what Perfon he referves his Panegyricks, is fub-

mitted to your Lordfhips to determine.

My Lords, I would not take up any of your

Lordfhips Time unneceffarily •, but I muft not con-

clude, without expreffing the Indignation the Com-
mons have at his traducing and vilifying the kit

Parliament, by that odious Parallel in the twenty

firft Page of his Sermon preach'd at St. Paul's. .

My Lords, the Parliament he thus endeavours to

blacken, was opened with fo full an Appearance in

both Houfes, that her Majefty obferv'd it with Sa-

tisfaction from the Throne •, and at the fame Time
her Majefty with Grief obferved the Malice of fuch

Perfons, who fuggeiled the Church was in Danger ;

and defired the Affiftance of her Parliament to

difcountenance and defeat fuch Practices. And in

Duty to her Majefty, to fecure the Quiet and Peace

of the Kingdom, and to' difappoint the Defigns of

the Enemies of our Church and Conftitution, both

Houfes of Parliament came to the Refolution, fet

forth by the Commons in the Articles of the Im-

peachment which have been read to your Lordfhips.

And the fame Parliament proceeded in this and other

Matters which were before them, with fo much
Vigour as well as Prudence, that in lefs than fix

Weeks her Majefty gracioufly took "Notice, that

their Proceedings had had a good Effect all over

Europe. And at the Conclufion of the Seffion, her

Majefty, with great Goodnefs, declares how much

fhe was pleafed to obferve their Unanimity and Zeal

throughout the whole Seffion, againft every Thing

that tended to Sedition. It was this Parliament that

fo chearfully cohcurr'd with her Majefty in promo-

ting and compleating the Union of the two King-

doms. And it was the Gentlemen that compofed

this Parliament, join'd by the Reprefentative of the

other Part of the united Kingdom, who readily

and unanimoufly affiiled her Majefty in difappoint-

ing the Attempt of the Pretender to her Crown,

whofe chief Dependance was in the reftlefs and ar-

bitrary
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bitrary Principles of fome of her Majefty's Subjects,

ill-affc6led to their Country.

And now, my Lords, is there any Ground to

compare the dutiful Proceedings of inch a Parlia-

ment, with what was done in thole unhappy Times,

with which he would malicioufly draw a Parallel ?

No, my Lords. And I may fafely venture to fay,

that 'tis impoilible to find the lead Refemblance be-

tween her Majefty's glorious Reign and that un-

fortunate Adminiftration, except that there were
then, as there are now, Minifters of

ifrRebd'V,/
the Church

->
who b their Funtlion,

up.ik'
' ' being Meffengers of Peace, fet up to be

the 'Trumpeters of Sedition, and Incen-

liarics to Rebellion. But, my Lords, the Commons
lope, That the happy Period is now come, when
:ven this Refemblance fhall have its Determina-

ion ; for they intirely rely on your Lordfhips

[uftice to inflict fuch an exemplary Punifhment on

his Offender, as may deter others from endeavour-

ng to diffract the Kingdom with fuch groundlefs

Diftrufts and Jealoufies for the future.

•M by the Commons of Great

Britain to aflift, and endeavour to make good, the

mportant Charge they have exhibited againft the

Criminal at the Bar : And becaufe I am leaft able,

mong all the Gentlemen that have that Honour,
nit of Indulgence to me I am affigned to the third

Article, that wants leaft to be fupported.

The Sermon preached by the Doctor at St. Paul's,

,nd which has been read to your Lordfhips, from

he firft Word in the Title Page, to the laft Line

1 the Conclufion, is one falfe, malicious, and fedi-

ous Affertion, That the Church of England was.

nder the laft Reign, and is under the prefent, in

he utmoft Peril and Danger.

The Proclamation which your Lordfhips have

.eard mentioned, and which was defigned by our

lorious Queen, from whofe Speech it took its Rife,

y your Lordfhips, and the Commons who con-

urr'd in it, to be a Warning to fuch Incendiaries,

s the Criminal, not to trumpet amongft the People

uggeftions lb feditious, in order to cover Defigns

lore dangerous, and which, God be praifed, they

re not yet ftrong enough, nor never I hope will

e, publickly to own ; fhews this malignant Of-

»nder committed this Offence in Defiance of her

dajefty, your Lordfhips, and the Commons.
The Proofs, which almoft every Gentleman has

rought to the two preceding Articles ; and thofe

articular Infrances that have been fo fully opened

y thefe Gentlemen who have fpoke before me to

prefent, fhews that it would be vain in me, and

lifpending your Lordfhips Time, to pretend to

nforce thofe Points, already fo fully made good.

I fhall therefore very fhortly, tho' I hope very

lainly, lay before your Lordfhips what are thofe

ernicious Defigns the Doctor intends to cover, and

t laft hopes to bring to pafs, by his Preaching,

'rinting, and Publifhing, not only round this King-

cm, but amongft his Friends on the other Side

f the Water, this feditious, I may fay, rebellious

)ifcourfe, for which he ftands at prefent impeached

ly the Commons.
And as it has been fhewn your Lordfhips, by the

j'rentlemen that made good the firft Article, that

he Doctor, by reflecting on the neceffary Means

[> bring about the Revolution, the Foundation on

hich our prefent happy Eftablifhment is built ; by

(Terting that her Majefty ought to depend upon no

ther Title to the Crown but her Hereditary one •,

Vol. V.

defign'd, by fuch deftructivc Pofitions, to bring back
the Pretender, with Popery and French Tyranny
attending him, to govern the State.

So it is as plain, from the whole S^opc of his

Sermon, that the Doctor, and all thofe in Combi-
nation with him, have nothing more at H_art
than to deftroy the prefent Church, as eftablifhed

by the wholefome Laws of this Land, and that be-
caufe it's moft confonant in its Doctrine and Difci-
pline to that of the primitive Chriftians, of any fince

the Time of the Apoftlcs ; and coniequcntly lefs

agreeable with the flaming Opinions of fuch Fire-
brands, who know not of what Spirit they are of

:

And this in order to fet up a Scheme of a Church,
agreeable to the tyrannical one they have project-

ed for the State : A Church, the Doctor's I mean,
though in Pretence Proteftant, that would be ready
foon to be turned into a Monfter, by adding to it-

felfaPopifh Head.
A Church that will deftroy all thofe that

brought about, and have fince fupported the hap-

py Revolution.

A Church, which upon Anti-Chriftian Principles

profeffes Burning for Confcience fake ; which the

Doctor, like thofe wicked Men whofe Mercies are
cruel, calls wholefome Severities.

A Church that will turn all the Bleffings we
enjoy under the prefent Adminiftration, into all

thofe Mifenes we got rid of by the late glorious
Revolution.

I cannot doubt therefore but your Lordfhips will

out of Duty to the heft of Queens, and in Juftice

to your Lordfhips and the Commons, deter others

from ever being guilty of the like heinous Of-
fence.

Mr. DoIbsn.~*L /T Y Lords, This Article of the

IVl Commons Impeachment con-
tains one Criminal Pofition, That the Church of
England is now in a Condition of great Peril and
Danger under her Majefty's Adminiftration, ag-
gravated by an odious Parallel that affords a Preg-

nant Proof of the true Spirit and Defigns of this

bold offender.

The Accufation has already been fully made out

by plain and pofitive Words in his Sermon •, from
which, as well as from many other Paffages, I fhall

beg Leave to fubmit to your Lordfhips Judgment,
whether that wicked Parallel may not juftly be
turn'd upon him, Whether there is not more than
Sufpicion that he, and all his Abettors, are confpi-

ring the Ruin and Di'ftruction of the Church, when
under the Difguife of a Fafe Zeal they proftitute

her facred Name, to carry on dark and deep
Defigns, fatal both to Church and State.

I fhall only briefly take Notice to your Lord-
fhips, that the Guilt of this Offence arifes from a

plain Contempt of her Majefty's Proclamation, and
of the Refolutions of both Houfes of Parliament -,

moved by no Inducement, but an Eagernefs and In-

duftry not to let any Shadow or Colour efcape,

that may contribute to his Part in the grand De-
fign, to be only effected by fomenting Divifions and
Diffractions amongft us.

But, my Lords, in order to unveil the Doctor's
Pretences, and to take away his trivial Excufes, I

beg Leave to reprefent to your Lordfhips, that if

the whole Legiflature had not, from a full Con-
viction of the Church's Security and Safety, laid

a fevere Injunction againft the publifhing fuch a

falfe and pernicious Suggeftion, yet evident Truth
ought to have taught him not to have tranfgrefs'd

in fo notorious a Manner.

4 U My
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My Lords, When it appears that the Church has cord of this Proceeding will remain a lading Mo-My Lords, When it appears that the Church has

the Sanction of fo many and fo good Laws to efta-

blifh and defend it ; when the Veneration and Devo-
tion to it, of fo great a Majority of the People, is

fo vifibly fix*d in their Hearts, that the bad Exam-
ples and provoking Behaviour of this Falfe Bro-

ther, and of feveral others of the fame Stamp,
have not made the lead Abatement, or Impreflion

to its Difadvantage •, when the Parliament on all

Occafions appears fo forward and unanimous in

their Zeal and Affection for it ; when 'tis recom-
mended and illuflrated by the Learning, Piety, Wif-
dom, Charity and Chridian Moderation of fo ma-
ny of its chief Paflors ; but above all, when 'tis

under the Protection and Government of a Su-

preme Head, a true and conftant Defender of its

Faith and Difcipline, who having already expofed

her Royal Perfon to Hardfhips and Dangers, to

refcue it in a Time of its utmoft Peril, does con-

tinue daily to manifeft the fame Devotion, Piety

and tender Concern for it : Under this powerful

Alliance for its Support, can ought but Malice and
Envy at its Profperity, can any one but an Incen-

diary or difguis'd Enemy infinuate, that the Church
of England is not fenced and fortified with an im-

pregnable Barrier againft all Danger, from open

Attacks or Violations ?

'Tis true indeed, my Lords, that no human Care

or Policy can prevent the Attempts and fecret Con-
fpiracies of inteftine Traytors. Vipers in the Bo-

fom may fling, though the Body be covered with

the ftrongeft Armour. All that can be done is, to

be watchful to difcover and expofe the Hypocrite,

to detect and punifh his Crimes. The Commons,
on this Occafion, are here exerting their Part of this

Duty, fully afilired of Succefs from your Lordfhips

equal Zeal and Juftice.

My Lords, You have now brought to your Bar

a Clergyman, bound, by the ftrongeft Ties and

Duty of his Function, to inftruct and propagate the

neceffary Means for the Peoples true Happinefs in

this World, as well as the next ; yet your Lord-

fhips will find him proved to be a Trumpeter Itine-

rant of Sedition and Rebellion, firft at Derby, then

in London ; an Agent detach'd from that dark Ca-

bal, whofe Emiffaries appear in all Shapes, and al-

moft in all Places ; an Afferter of fuch peftilential

and unparallel'd Doctrines, as at once overthrow the

whole Conftitution both of Church and State. He
may perhaps urge a Precedent, in which it has been

pleaded, and from the Pulpit, that an urgent Ne-
ceflity can juftify the Breach of Laws ; and from

others, that in particular Cafes they may be dif-

penfed with ; but this Gentleman muft be allowed

the Infamy, to have ftretched and improved thofe

pernicious Tenets to the exalted Height of ma-
king all our Laws, Liberties, Religion, and Lives,

held only at the precarious Pleafure of any bold In-

vader •, for nothing can be a plainer Expofition or

Confequence, when 'tis taught, that no Opprefllon,

no Violation can juftify an Oppofition to it.

My Lords, The Commons have brought this Of-

fender before you, with a View, not only to detect

and punifh his Offence, but to obtain an Occafion

in the moft publick and authentick Manner to avow
the Principles, and juftify the Means, upon which

the prefent Government and the Proteftant Succef-

fion are founded and eftablifhed ; and this more out

of a generous Concern for Pofterity, than for our

own prefent Security. My Lords, we are fo happy

as to have a Sovereign on the Throne, whofe

Goodnefs, Juftice, and Piety, leaves no Room for

the leaft Fear or Jealoufy •, but we hope the Re-

cord of this Proceeding will remain a lading Mo-
nument, to deter a Succeflbr, that may inherit
her Crowns, but not her Virtues, from attempting
to invade the Laws, or the Peoples Rights ; and if

not, that it will be a noble Precedent to excite our
Pofterity to wreftle and tug for Liberty as we have
done. My Lords, I doubt not but her Majefty will

with the greateft Satisfaction, fee the Government
thus put upon a right and equal Foot, fince there-
by thofe BlefTings will be fecured to future Ages,
which her happy Reign has planted amongft us,

fince thereby fhe will in tail a lading Felicity on her
People, and prevent thofe real Dangers both to

Church and State, which at this Time are fo falfly

infinuated. But, my Lords, if this fhould not now
be effectually obtained, and by fuch wholefome Se-
verities as the Doctor applauds and recommends,
give me Leave to conclude, with a juder Complaint
than that in his Anfwer, That hard is the Fate of
that People, who after having been twenty Years in

War, in Conjunction with fo many great Allies,

with the Expence of fo much Blood and Treafure,
contending only againft Tyranny and Opprefllon,
and which we may juftly hope is at lad fubdued,
fhall then fee all Europe enjoy the Fruits and Bene-
fits of our Labours ; and at the fame Time, tho'

her Majedy's well chofen General fhall at lad bring

home Peace, as he has fo often the Laurels of
Victory, to lay with humble Duty at her Royal
Feet, yet we, only we, mud be rendered uncapable
of the common Blefling, betrayed at home to a per-

petual Condition of Bondage, by fucb Falfe Brethren

as are atyour Lordflrips Bar.

Then the Lord Haverfham moved to adjourn to \

their Houfe above ; and being returned, and feated

as before, Proclamation for Silence was made by
the Serjeant at Arms.

Lord Chancellor. Mr. Dolben, the Lords have '

taken Notice, that at the Conciufion of what you i

fpoke, you us'd this Expreflion, * as are at your

Lordfhips Bar ; which words are fo general, that

their Lordfhips are of an Opinion that they want
an Explanation.

Mr. Dolben. My Lords, thofe Words had rela-

.

tion only to the Prifoner at the Bar.

Serjeant Parker. TV /TY Lords, Your Lordfhips

J_VA have heard the three firft

Articles of this Charge largely fpoken to ; it is

my Duty, in Obedience to the Command I have

been honoured with by the Commons, to make
good the Charges in the Fourth. I am fenfible how
unequal I am to fuch a Work, both from my
want of Capacity, and my prefent Indifpofition ;

but however, in fuch Manner as I can, I fhall en-

deavour it.

This Article fets forth, That He the faid Henry

Sacheverell, in his faid Sermon and Books, does

falfly and malicioufly fuggefi, that her Majefty*

s

Adminifiration, both in Ecclefiaftical and Civil Af-

fairs, tends to the Deftruclion of the Conftitution;

and that there are Men of Charablers and Stations

both in Church and State, who are Falfe Brethren, and

do themfelves weaken, undermine, and betray, and do

encourage and put it in the Power of others, who

are profeffed enemies, to overturn and deftroy the

Conftitution and EJlablifhmejit : And chargeth her

* Exception had been taken, that the Word are might carry tki

RefleBion to the Counfel and Solicitor aj/igned by the Loids to affijl

Dr, SachevereJj, <wbo were al/e at the Bar,

Majefty,
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Majefty, and thofe in Authority under her, with a
general Male-Adminiftration ; and as a publick In-

cendiary, he perfuades her Majefty's Subjetls to keep

up a DiftinSiion of Factions and Parties, inftills

groundlef Jealonfies, and foments deftrutlive Di-
vifions among them, and excites and Jlirs them up
to Arms and Violence : And, that his faid mali-

cious and feditious Suggeftions may make the ftronger

Impreffwns upon the Minds of her Majefty's Sub-

jecls, he the faid Henry Sacheverell does wickedly

wreft and pervert divers Texts and Pajfages of holy

Scripture.

This Article in general, is a Charge of Sedition

under feveral Aggravations, and made good by al-

moft every Part of the Sermon and Dedications,

read before your Lordfhips in Evidence.

The avowed Defign of the Sermon, is to repre-

fent the extreme Perils and Diftreffes of the Church
and Conftitution from Falfe Brethren, that are in

the Adminiftration, and countenanced by it.

He reprefents the Church in the utmoft Extre-
mity, thofe Fences broken down, without which
fhe is naked and unguarded, her Altars and Sacra-

ments proftituted, herfelf deferted, betrayed, un-

dermined, and perfecuted with open Violence, bleeding

of her Wounds, her Enemies openly calling for her

Deftrutlion.

The Nation, funk into the lowefl Degree of Cor-
ruption, fwarming and over-run with Atheifts, De-

lfts, Socinians, Hypocrites, Villains, Rebels, Tray-

tors, Correfpondents with the Devil, nay, with Men
that are themfelves the worft of Damons.
The Government, fo far from applying a Re-

medy, that all this is done openly, with Impunity,

without Difcouragement : Nay, the Perfons from
whom the Mifchiefs arife, are fuffer'd to form them-

felves into Seminaries, to propagate Atheifm and
other hellifh Principles, are let into the Admini-

ftration, they are in Places, Places are given them
as the Reward of betraying their Parties, they en-

grofs all Places, they are Perfons of Characters and
Stations, nay, they are Chief.

Nor is this done in any Reprefentation to thofe,

that by making new Laws, or putting in Execu-
tion the old, might regularly cure the Mifchiefs

;

but in a popular Harangue from the Pulpit : Not in

Terms of Lamentation, not as Grounds of Humi-
liation, or in a Language that might become one
that thought the only Arms of the Church to be
Prayers and Tears ; but with all Malice, Bit-

ternefs, Reviling, Infolence, endeavouring to raife

in his Auditors the Paffions himfelf puts on,

and pointing out (as far as he dares) to Arms
and Violence for a Cure, and not fo much as offer-

ing any other.

.
Thefe are the Colours in which he paints our

Condition, and thus he chufes to fhew the Zeal and
Duty he profefTes to the belt of Queens.

But fince he pretends in great Meafure to deny
or evade the Charge, it may not be amifs to look

a little more particularly into his Sermon, and take

a View of the Scheme of it, and of feveral PafTages

therein.

The Crime he profefTes to fhow the Mifchiefs of
in his Sermon, is falfe Brotherhood: The Method
he propofes to treat it in is,

1

.

To defcribe the Crime, and to fhow who are

Falfe Brethren, and upon what Accounts ; and he

confiders it both with Refpedt to the Church and
to the State.

2. To fhow the Dangers : And,
3. The Guilt and Folly of this Sin. And,
Vol. V.

4. (That it may appear that all the Crimes and
all the Treacheries he mentions are not mere Sup-
pofitions, but Realities, at this Time,) He under-
takes, as a Confequence of all, tojhew what mighty

Reafon we have at all Times, more efpecially AT
P RE SENT, to flick to the Principles of our

Church and Conftitution, and to beware of, and mark
all thofe falfe Brethren who defert or betray them.

I believe the firft Claufe of this Article will fo

clearly be prov'd from the Paffages that more di-

rectly concern the Second and the Third, that I

defire, for faving your Lordfhips Time, to begin

with thofe two Claufes, and then to return to the

Firft afterwards.

I begin therefore with the fecond Claufe, That
the faid Henry Sacheverell, in his Sermon and
Books, doth falfty and malicioufly Suggeft, that

there are Men of Charatlers and Stations in Church
and State, who are Falfe Brethren, and do themfelves

weaken, undermine, and betray, and do encourage and
put it in the Power of others, who arc profsffcdEne^
mies, to overthrow and deftroy the Conftitution and

Eftablijhment.

To make this out, I beg Leave to obferve, that

in entring upon his fecond Head, that is, to fhow
the great Peril and Mifchiefs of thefe Falfe Bre-

thren both in Church and State, he afferts, pag. 1 5.

That they weaken, undermine, and betray in them-

felves, and encourage and put it in the Power of
our profefs'd Enemies to overturn and deftroy the

Conftitution and Eftablijhment of both. This there-

fore runs through his whole Difcourfe ; and, being

affirm'd of Falfe Brethren in general, mud be ap-

plicable to every fort of falfe Brother. If then

there be any Perfons of Charatlers and Stations

whom he reprefents as Falfe Brothers, then he has,

in the Place mentioned, affirm'd of THEM, and
undertaken to prove, that THEY weaken, un-

dermine and betray, and put it into the Power of
others to. overturn and deftroy the Conftitution and

Eftablijhment.

And as to that, he comes under his third Plead,

pag. 21. to fhow the Malignity and Guilt of this

Sin, in refpecf. of the World, and begins it thus,

{pag. 21, 22.J
" What a vafl Scandal and Offence

" muff, it be, to all Perfons of Piety and Integrity,

" to fee Men of Charatlers and Stations thus fhift

" and prevaricate with their Principles, and ftart-

" ing from their Religion, upon any Occafion of
" Difficulty or Trial, and like the Difciples flying

" from and forfaking our Saviour, when his Life

" lay at Stake ; to fee Mens Opinions fit as loofe

" almoft as their Garments, to be put on or off for

" Convenience ; what can unwary Perfons conclude

" from this Tergiverfation and Hypocrify, but that

" all Religion is State Craft and Impoiture ? That
" all Godlinefs is Gain, and that the Dotlrines of
" the Church lie not fo much in her Articles, as her

" Honours and Revenues ?

This is a full Charge of Falfe Brotherhood upon

thofe Perfons of Charatlers and Stations, and exem-

plifying in them the Malignity of that Crime, which

is the Subject of his Difcourfe : The Confequence

is plain, that he here charges them with Falfe Bro-

therhood, and having before afferted, That allfuch

Falfe Brothers weaken, undermine, and betray, and

put it into the Power of others to overturn and de-

ftroy the Conftitution and Eflabliftmeni ; he has not

only fuggefted but maintained, that there are Per-

fons of Charatlers and Stations that weaken, under-

mine and betray, and put it into the Power of others

to deftroy the Conftitution and Eftablijhment.
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In his Anfwer. nut in before vour Lordfhins to hood he fhows the Malhnitv of. had nn R plat-Inn t-,In his Anfwer, put in before your Lordfhips to

the Articles of Impeachment, he would divide the

Charge in this Claufe
-, and (i.) as to the fuggeft-

ing that there are fuch Perfons who are Falfe Bre-

thren ; he fays, That if he had faid there are Per-

fons of CharaSlers and Stations that are Falfe Bre-

thren, not reftraining it to the higheft, it would not

be either falfe, malicious, or highly criminal.

(2.) As to the weakening, undermining, and be-

traying in themfelves, and putting it into the Power
of profefled Enemies to overturn and deftroy the

Conftitution, he fays, he has not fuggefted that of
Perfons of Characters and Stations ; but the men-
tion of thofe Perfons, and the Expreflion of

weakening and betraying in themfelves, and enabling

others to deftroy the Conftitution, are twelve Pages

afunder.

(3.) He mentions fome, which he thinks do
Weaken and betray the Conftitution, but has not

faid any of them are Men of Charters and. Sta~

tions.

In anfwer to thefe GlofTes, I might fay, that if

this were meant, not of the higheft Characters and
Station?, nay though it were true too, the affirm-

ing this of them would be criminal, and in the

Manner he does it, highly fo. All fubordinate Ma-
giftrates, of whatever Station, may be regularly

complained of, and called to account ; but the

Meaneft are not to be traduced and libelled, nor
the Government upon their Accounts.

But this I offer. The Words, if not refrained

to thofe of higheft Characters and Stations, neither

are they reftrairfd to the loweft ; and, in Truth,
ftrike all, and fo were intended, as other Parts

fhow.

It is no Excufe, if he fcandalizes Perfons of the

higheft Characters and Stations, that he does not
fcandalize them only.

It is no Excufe, when he fpeaks opprobrioufly,

in general Terms, of Men of Characters and Stati-

ons, without diftinguifhing to his Auditory, to di-

iiinguifh upon his Defence, and pretend he meant
only fome few of the meaner Sort ; that is, that

when he was fpeaking of the Mifchief and Malig-
nity of this Crime, and fhowing how Great it was,

his AfTertion concerning Men of Characters and
Stations in general, was meant only of thofe, in whom
the Mifchief and Malignity is leaft.

No, it is a general Arraignment of the Govern-
ment throughout, and as fuch he muft anfwer for

it. And to put this out of Doubt, he has told us,

Page 26. in Scripture Words, That the Churches

Adverfaries are chief.

For what he talks of feveral Senfes, in which he
fays he takes Falfe Brethren in the Sermon, 'tis not
at all material in what Senfe he charges thofe Per-
fons with Falfe Brotherhood, if in Conference
thereof he charges them with betraying the Church,
and empowering its Enemies to deftroy it. The
charging them with being Falfe Brethren, had been
a Fault, as that is a Term of Reproach, which,
with him, carries juft as much Malignity as he
pleaTes, even to fomething analogous to the Sin

agdinft the Holy Ghoft, and rendring them the worft

of Damons. But the Strefs of this Accufation, is

the Treachery they are charged with as Falfe Bre-

thren.

2. In the next Place, therefore, he denies that

Part of the Charge ; and for this fhrewd Reafon,
that the two ExprefTions are twelve Pages afun-

der : An Anfwer I admire to fee put in upon fo

folemn an Occafion ! As though the Falfe Brother-

hood he mows the Danger of, and the Falfe Brother-

hood he fhows the Malignity of, had no Relation to
one another, becaufe twelve Pages afunder.

3. He mentions fome that he affirms to be Weak-
ners and Betrayers, &c. but fays he does not fug-
geft thofe to be Men of Characters and Stations.

All the Inference to be drawn from that, is, either

that there are, befides thofe, fome other Weakners
and Betrayers, that are Men of Characters and Sta-<

tions ; or that fome of thofe are Men of Characters
and Stations, though he hath not faid fo •, which is

no Excufe for him. For though he hath not de-
fcribM every Sort of Weakner or Betrayer ; and
though he hath not told us which Sort of Weakner
or Betrayer he ranks the Men of Characters and
Stations under ; yet he has in general qharg'd Men
of Characters and Stations with Falfe Brotherhood,
and as falfe Brethren to be Weakners and Betray-

ers, &c.
IN the next Place, I would lay before your

Lordfhips the Proof of the third Claufe of this Ar-
ticle, which fays, That Dr. Sacheverell charges her

Majefty, and thofe in Authority under her, with
a general Male-Adminiftration. Every Part of the

Sermon makes out this, reprefenting the whole Na-
tion in the utmoft Diforder and Confufion, and the

Magiftrates, inftead of applying a Remedy, rather-

increafing the Diftemper.

Page the 14th is a very home and direct Charge
upon the Government. It comes under that Pare
of the Sermon, where he is defcribing Falfe Bre-
thren with Relation to the State, and when he has

declared very largely what they do, and what they

hold ; he goes then to what they are fuffer*d to do :

He fays, " Thefe falfe Brethren in our Government
" do not fingly, in private, fpread their Poifoii •, but
" (what is lamentable to be fpoken) are fuffer*d to

" combine into Bodies and Seminaries, wherein A-.
" theifm, Deifm, Tritheifm, Socinianifm, with all

" the hellifh Principles of Fanaticifm, Regicide
" and Anarchy, are openly profefs'd and taught, to

" corrupt and debauch the Youth of the Nation in

" all Parts of it, down to Pofterity^ to the prefent

" Reproach and future Extirpation of our Laws and
" Religion.

The fuffering thefe Things is a direct Charge up-

on the Adminiftration ; and he in Effect declares it

fo, when he concludes, that this is to the Reproach

of our Laws and Religion \ that is, of thofe that do

not mend, or do not execute the Law : And he

brings it Home to the firft Claufe, when he declares

the Confequence to be the Extirpation of cur Laws
and Religion.

The Paflage I before read, Page 22. concerning

Perfons of Characters and Stations, likewife proves

this : For, what can be a greater Charge upon the

Adminiftration, than to accufe the Miniftry of put-

ting intopublick Stations Falfe Brethren, that betray

the Church, and impower others to deftroy it ? That

the Expreflion there is fo general, as to reach all

in publick Stations, I have before obferv'd ; and

that it is fo meant, may be thus made plain. In

the fame Paffage he is apprehenfive that thofe Per-

fons Behaviour fhould give Occafion for believing

Religion to be but State Craft ; that is, a Stratagem

us'd by the State to ferve its own Ends :
" That

" the Doclrines of the Church lie not fo much in its

lt Articles, as its Honours and Revenues" ; which

Honours and moft tempting Revenues are in the

Hands of the Crown, and thofe that are byaft'd

by them, muft be byafs'd by the Crown and the

Adminiftration.

Page 23. " A Falfe Brother is reprefented as re-

*' linquifhing his old Friends and Principles, and be*

" fraying
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" fraying his own Parly for the little fordid Lucre of
" Place or Preferment" . Here is a plain Repre-

sentation of a Villain, felling his Confidence ; the

Price is Place or Preferment, the Buyer that pays

h"m that Price, muft have the Difpofal of thofe

Places and Preferments ; fo that thofe Falfe Bre-

thren are not only fnffer'd, but made fuch by the

Adminiftration.

That the Falfe Brethren, which he mentions, as

put into Places, are put in by our Governors, he

plainly fuggefts, Page 18. when he bids the Gover-

nors corf.der whether they are fit to be 'minified, ef-

pedaily with the Guardianship ofour Church andCrowH

:

For to what Purpofe is that qualified Admonition,

if the Governors put fuch Perlbns into no Places

at all ? Admonitions to Temporal Governors, with

reipect to meer Matters of Governmentj tend only

to affront 'em, if prefent, but can have no other

Effect, when they are abfent.

Let the Preface to the Derby Sermon, without

any Obfervation or Comment upon it, conclude this

Head : " Now when the Principles and Interefts of
*' our Church and Conftitution are fo fhamefully

" betray'd and run down, it can be no little Com-
" fort to all thofe, who wifh their Welfare and
" Security, to fee, that notwithstanding ihefecret

" Malice and open Violence they are perfecuted with,

" there are Hill to be found fuch worthy Patrons

" of both, who dare own and defend them as

" well againft the rude and prefumptuous Infults

" of the one Side, as the bafe undermining Trea-
" chery of the other". For I omit to repeat what

has been obferV'd upon the third Article^ or upon
the former Claufe fpoke to by myfelf.

I RETURN now to the firfl Claufe of this

Article, which runs thus : " That he fuggefts that

" her Majefty's Adminiftration, both in Church and
" State*, tends to the Deftrutlion of the Conftitu-

M tion.

This is made out from what has been faid on

the ether two ; for, if Men of Characters and

Stations in Church and State, that betray our Con-
iiitution, and encourage and enable others to deftroy

it, come into their Places through the Adminiftration ;

if the general Male-Adminiftration of her Majefty

and thofe in Authority under her, confift in Part,

in preferring and encouraging, at leaft not discou-

raging thofe Perfons that betray and deftroy the Con-
ftuuiion •, the neceffary Confequence is, that all

thofe fatal Mifchiefs complain'd of arife from the

Adminiftration, which therefore plainly tends to the

Deftrutlion of the Conftitution.

Brides, having involv'd all thofe, in this De-
fefiptien of Falfe Brotherhood, who defend Tole-

ration ; and having declar'd the Church's Adver-

faries chief: Confideringiciw is chief, and what Pro-

mifes have been made for Continuance of the Tole-

ration ; his Infolence ought to be treated rather

with Indignation and Contempt, and ajuft Punifh-

ment, than vouchfaf'd an Anfwer.

As to the next Claufe ;
" And as a publick Incen-

" diary, he perfuades her Majefty's Subjects to

" keep up a Diftintlion of Faclions and Parties, in-

" (tills groundlefs Jealoufies, and foments deltru-

" ciiVe Diviftons among therr^ and excites and ftirs

" them up to Arms and Violence" ; 'tis Sufficient in

fhort to fay this

:

What he advances againft the Foundation of the

prefent Eftabliftrment, and againft the Adminiftration,

is as an Incendiary.

That he perfuades Men to keep up Diftir.elions,

and infills groundlefs Fears and Jealoufies among

them, is plain, from the Drift of all he fays , from
his Language offorfaking old Friends and Principles,

betraying their Party, which he makes to be the great

Crime of thofe in Places, and goes to fheW the Folly

of it, pag. 23.

And though he pretends, in his Anfwer, that he
invites Schifmaticks into the Church, it is only on
thofe Terms, that they comply with his Notions to

a Tittle : He makes no Allowance for human Frail-

ty, for Prejudice or Ignorance, and in fome Inftanccs

exprefly difallows 'em ; and thofe who are fo weak
as to fancy the Church in any Particular not to be

in the right, though in all others they would fin-

cerely and conftantly conform to it, even they muPc
continue Schifmaticks (till : If, with thefe mifcaken

Opinions, they communicate with the Church,
they are Falfe Brethren, and as fuch to be abhsrr'd

:

And yet if they do not, they are not to be tolerated.

Nay, whoever has fo much Companion for fuch

a Cafe, as to think it might be tolerated, is a falfe

Brother too, as defending Toleration, Which is gi-

ving up one Point of the Difcipline of the Church, and
encouraging the Schifm.

For, though he feems in Words to approve of an
Indulgence to Confciences truly fcrupulous, yet in

Reality he approves none ; fmce he admits not any
one to have a Confcience truly fcrupulous that dif-

fers from him, but all fuch are Falfe Brethren, Vil-

lains, and to be ftigmatiz'd with all the other Names
of Reproach he is fo liberal of.

As to Fears and Jealoufies, thofe are naturally

produe'd by thefe Reprefentations of the Dangers
the Church and Conftitution are in •, and as thofe

Dangers are meerly imaginary, thofe Fears and j zz.-

loufies are groundlefs.

As to his inciting her Majefty's Subjects to Arms
And Violence, that he does it, is moft manifeft.

The fpreading among the People fuch hideous

Reprefentations of an evil Government, fuch Out-
cries of the Church and true Religion being undermin'd,

betray\i and expos'd by thofe in the Adminiftration,

naturally tend to Rebellion. And therefore at

Common Law, as we find it exprefs'd in our

Law Books, to * bear the People in Hand (I give

the very Words) that the King's Government was
erroneous, heretical or unjuft, whereby the Manner of
the Government was arraign'd or impeach'd, was
High Treafon.

The Paffion, Heat and Violence in this Sermon
preach'd in-pubhek, could be intended for nothing

elfe but to raife the Paflions of diofe that heard it.

The People are call'd upon to put on Refolution

and Courage ; they are affur'd the Caufe at prefent

requires the braveft Refolutions ; he exhorts them
to contend earneftly for the Faith ; having eliewhere

fhewn againft whom, againft Falfe Brethren, againft

the Enemies he had defcrib'd, fuch as have Places

and Preferments, are Men of Characters a;id Stati-

ons ; fuch as are Chief and at prefent profper, and
denounces Woe agaihft the fearful Heart and faint

Hands.

The Expreffion of ftanding by her Majefty with

Lives and Fortunes, and of facrificing them in her

Service, being now become a familiar Phrafe, for

afftfting her in War, thofe Expreflions are affected.

In the Dedication of the Derby Sermon he extols

thofe, who are for maintaining what he calls fcr-

faken Truth, with their Lives and Fortunes.

And in the Sermon at St. Paul'-, pag. 9, 10. the

Readinefs to facrifice Lives and Eftates in Vmdioa-

/// William's Cafe in 1 Rolls Rcpvtsy pag
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tion of the Church, is reprefented as fo Noble a Re-
folution, that in Comparifon to that, Obedience to

her Precepts, that is, a good Life, is but as the one

thing necejjary in the Gofpel, only an extraordinary

pitch of Perfection, only as the felling all his Goods,
and giving the Price to the Poor, was to an exact

Obfervance of the whole Moral Law.
But in the Dedication of the St. Paul's, Sermon

he feems to avow this Defign •, he pretends not his

Sermon to be Chriftianity, but owns it to be Poli-

ticks, not preaching Peace, but founding a 'Trumpet.

For he flates the Objection, that the Pulpit is not a
Place for Politicks, and that 'tis the Bufinefs of a

Clergyman to preach Peace, and not to found a Trum-
pet. What's his Anfwer ? Does he deny the Ob-
jection to extend to himfelf? No, he admits it

and juftifies it by Pretence of a Divine Command,
and treats the Maxim laid down in the Objection

with Scorn, as contrary to the exprefs Word of

God.
In his Anfwer to this laft Part of this Claufe, he

feems firft to reprefent it as inconfiflent with his

Pofuion of the utter Illegality of Refiftance to the

Supreme Power on any Pretence whatfoever, and
with his Profeffions of Loyalty to her Majefly j and
then attempts to confute it (as his Expreflion is) by

a PalTage in the Derby Sermon.

As for the latter, I think it rather a Juftification

of the Charge ; for the PafTage afferts, That every

Man has, by God and Nature, a Commiffion to EN-
GAGE the Enemies of the Conftitution ; that is,

fas he has painted them) the Queen and her Mi-
niftry.

The other is founded on a Suppofition that he

is never inconfiflent, a very civil Compliment to

himfelf, but as it happens, very falfe.

But to confider this Part of the Anfwer a little

more particularly. As he has here managed the

Matter, I own there is in this Particular no Incon-

fiflency. We fay, he has fiirred up her Maiefty's

Subjeels to Arms and Violence : He fays, he has de-

clared all Refiftance unlawful; yes all Refi-

ftance to the Supreme Power •, but he has never

declar'd Refiftance to her Majefly unlawful. He
maintains the utter Illegality of Refiftance on any

Pretence whatfoever to the Supreme Power, but no

where fays, that in the Supreme Power he includes

her Majefty, or that it is illegal to refifl her. The
utter Illegality of Refiftance to the Supreme Power upon

any Pretence whatfoever, her Majefty's profeffed

Enemies will come into, and labour for ; mean-

ing only to condemn the Refiftance that was made
againft King James the Second, which brought about

the Revolution, and any Refiftance that fhall be

made againft the Pretender, whenever he comes

;

and Dr. Sacheverell goes no further.

Thole Enemies of her Majefty, have ever fince

the Revolution, made it their Bufinefs, to blacken

it to raife Scruples in Peoples Minds about it, and

to make the Adminiftration odious : The fame Me-
thods are advanced by Dr. Sacheverell into the Pul-

pit •, and if thofe Methods are to appear in the

greateft Affemblies, on the moft folemn Occafions;

if the Revolution muft be attacked on a Day when
her Majefty has appointed it to be Commemorated

'

;

if her Majefty's Reign is to be arraign'd in Pub-

lick, and an Appeal made to the Paffions of the

People ; let it be attended with what Profeffions it

will, it equally ftrikes at her Majefty and the Efta-

blifhment ; and the Commons could not but think

thcmfelves oblig'd, in Duty and Gratitude to her

Majefty, and in Juftice to the whole Nation, to

call him that ufed 'em thus to a publick Account

:

And let this Gentleman commend his own Loyalty,
as much as he pleafes, 'tis plain that in this Ser-

mon he is doing the very fame Work, and in the

very fame Method, with thofe that difown Allegiance

to her Majefty.

My Lords, Permit me to obferve a little his Ma-
nagement of this Text : Suppofing the Doctor to

be right as to his Doclrine, and that he believes him-
felf to be fo ; and that he is fincere in his Profeffi-

ons of Loyalty to the Queen. For I am not now
going to difpute or limit the Doctrine of Non-Re-
fiftance, which was the Bufinefs of thofe Gentle-

men that fpoke to the firft Article.

By Falfe Brethren in the Text of this Sermon
were meant, thofe who pretended to be Chriftians,

but really were not. Dr. Sacheverell feems fo to un-
derftand it ; and therefore to declare thofe to be

Falfe Brethren in the CHURCH, that pretend to

be of the Communion of the Church of England,

but are not; that live in its Communion, but own
not its Doctrines and Authority. By like Analogy,

Falfe Brethren in the S TATE are fuch, that per-

haps fwallow the Oaths to the Queen -, or if they

go not fo far, yet take the Benefit of her Laws,
her Courts, her Protection, yet deny her Allegi-

ance, and are for another Prince. A juft and well-

managed Reproof of thefe had been a noble Topick
for one that pretends all this Zeal for the Queen.

But they are wholly pafs'd by, they are not to be

blam'd, there's no Danger from them either to

Church or State. Who then, according to the

Doctor, are Falfe Brethren in the State ? ( He was

hard put to it to fubftitute fome others in their

Place. ) They muft be only thofe who one Way or

other oppofe the Doctrine of Non-Refiftance upon any

Pretence whatfoever, whom he defcribes in feveral

invidious Inftances, and in all poffible Terms of

Reproach. This feems ftrange.

1. This being, as he ftates it, an Error in a Do-
ctrine of the Church, the holding it is only one

Branch, one Inftance of Falfe Brotherhood in the

CHURCH; and therefore not fo proper to ftand for

a diftinct Head of Falfe Brethren in the STATE.
2. The bare denying or not believing the Doc-

trine of Non-Refiftance, fuppofing it true, does not

denominate a Man a Falfe Brother in the S TATE-
Suppofe then a Man own the Queen's Title, be

fatisfied with her Adminiftration, in Love with her

Reign, convine'd that fhe has principally at Heart

his Intereft, and the true Intereft of all her Sub-

jects ; believes that upon the Continuance and

Quiet of her Government depends the Preferva-

tion of our Liberties, and thofe of all Europe, and

accordingly obeys and ferves her with Sincerity and

Zeal, and thinks all Refiftance to her utterly un-

lawful ; is this Man a Falfe Brother in State, a Re-

bel, a Traitor, becaufe he thinks Refiftance was

lawful at the Revolution, and may be fo whenever

the fame Breaches of the Conftitution are repeat-

ed ?

Is he a Rebel to fHIS QUEEN, becaufe there

poffibly may happen a Cafe, wherein he may refill

another Prince, if that Prince Jhould do what he's

fure SHE never will?

At moft, that Miftake only expofes fuch a Per-

fon more eafily to be milled : He may be in more

Danger of becoming a Rebel to a Prince he fhall

be diffatisfied with, but is not therefore a Rebel to

a Queen he loves.

How then comes this fingle Inftance of Falfe Bro-

therhood in State to be infilled on, which at moft

fhews, not that the Perfon is, but only that per-

haps he may become a Falfe Brother ; and thofe In-

ftances
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fiances pafs'd over, where Perfons plainly are Falfe

Brethren in State ?

Further, This Doctrine being, as the Doctor
fays, a fundamental Doftrine in State, urged with

Warmth and Vehemence, one would expect fome
Inference to be drawn from it: One would expect

that he, who had fo great a Zeal as the Doctor
profefTes for her Majefty, and had fo triumphantly

eftablifhed abfolute Non-Refiftance, would have
fallen in fo far with the Bufinefs of the Day, and have

made fo much ufe of his Favourite Doctrine, as to

diffuade from Rebellion ; and when he had taken

Notice of thefe falfe Steps in the Adminiftration,

that he mould have perfuaded the People to make
proper Applications for Redrefs, but to be careful

not to let the Faults of the Miniftry caufe 'era to

forget their Duty to the Queen. But there's not the

leaft Exhortation to that purpofe.

All this feems ftrange, taking it for granted

that the Doctor is fincerely zealous for the Queen.
Give me Leave therefore to make another Sup-

pofition : Suppofe this Zeal is but pretended to the

Queen, but really for another, and that he thinks

the other his rightful Prince; your Lordfhips will

find, all confident, every Expreffion, and the whole
Procedure, exactly juft.

In Confequence of that concealed Sentiment, tho*

he dare not directly commend thofe who own the

Pretender, yet neither will he reprove them as Falfe

Brethren in the State ; they being, according to his

Opinion, the only Perfons who perform their Duty
in it. Therefore the true Notion of Falfe Brother-

hood muft be dropt ; and inftead of it, they that

hold Refiftance lawful in Cafes of Extremity, and
particularly in that of the Revolution, are to be
fallen upon ; for they are really Rebels and Trai-

tors in his Senfe, becaufe they directly overthrow
all the Title which the DifafFected here would fancy

for the Pretender.

As long as the Revolution flands un-impeach'd,

that Perfon can have no Title, let his Pretence be
as favourable as he pleafes : If the Revolution fland,

the Laws which are founded upon it fland too, and
thofe Laws concerning the Right and Succeffion of
the Crown, are abfolutely binding ; and therefore

whatever Right he could wip People to believe him
to have, all that Right, all that Pretence of Right
is as effectually barr'd, as all the Right which thofe

who fland in the Courfe of Defcent before the Prin-

cefs Sophia of Hanover would have had but for the

Act of Settlement, will be bound, whenever GOD,
for our Sins, fhall take from us her Majefty, with-

out Ifiiie.

This Principle therefore is fundamental to the

Pretender ; and, taking the Matter thus, accounts

for all that Rage againft thofe that difpute this Do-
ctrine, as extended to the Cafe of the Revolution,

for his fo often repeating this to be the Bafis, the

fundamental Principle of the Conflitution.

This fhews clearly, why neither in the Sermon,

nor Defence, he has once maintain'd the Illegality

of Refiftance to her Majefty.

This fhews, why this fundamental Principle is

to totally forgot to be prefs'd by him upon the

People ; no Inference from it, that thofe Mifma-
nagements ought not to make them forget their

Duty to the Queen -, not one Perfuafive to Obedience
to her ; not one Admonition againft the Confequence
of Falfe Brotherhood in the State, that it was apt

to make People rebel ; no cooling the People, with
telling 'cm that Prayers and Tears were the only

Arms of the Church ; that they ought to do their

own Duty, fubmit wholly to the Queen, and thofe in

Authority under her, and leave the reft to GOD.
Thefe were the natural Confequences of this Do-
ctrine of Non-Refiftance, fo violently contended
for, but not one of them purfu'd or mention'd.

And perhaps this made him chute to defcribe

the Cafe of our Church, p. 26. in the Words of the

Prophet in the Lamentations, which are in ch. i.

ver. 4, 5. (tho' not truly cited in his printed Ser-

mons) The Wvys of Sion mourn for a time, and
her Gates are deflate, her Priefts figh, and floe in

Bitternefs, becaufe her Adverfaries are chief, and
her Enemies AT PRES ENT proffer.

My Lords, That Book was wrote juft after Ne-
buchadnezzar's taking Jerufalem •, and the Condi-
tion of the Jews then, which is thought proper by
him to give an Image of ours now, was this

:

They were inflav'd, their King in a Foreign Coun-
try, ftripp'd of his Crown, and the Prince then Reign-

ing was an Oppreffor, that had no other Title, but

Poffejfion and Force.

Thus has the Doctor, out_ of his tender Concern

for her Majefty''s Perfon and Government, thought fit

to exprefs his Sentiments.

THE laft Part of this Charge is that of Wrefting

and Perverting divers Texts and Paffages of Holy

Scripture. This may not perhaps feem fo proper for

me to fpsak to, but being part of my Province, I

fhall apply to it without any Apology.

My Lords, As wicked and corrupt as Doctor
Sacheverell would reprefent this Nation, he very

well knew, that the Holy Scriptures are had in

that juft Veneration and Regard, that whatever is

cited thence has a particular Influence upon the

Minds of the People -, whatever Story can be

brought thence as a Parallel, whatever Expreffions

taken thence are made ufe of, to paint the Beauty,

the Deformity, the Dangers of the Preacher's Sub-
ject, give a flrong Impreffion, fire the Zeal of the

People, alarm their Paffions, and make 'em fancy

they hear the Voice of GOD, when they hear His
Words repeated.

This the Doctor knew, and your Lordfhips will

fee what ufe he makes of it.

When he fpeaks of the Perils of the Church,

which her Majefty, your Lordfhips, and the Com-

mons, could not fee, the Scripture is to be fearch'd

for a Story, that may be brought to match the Cafe,

and to give an Opportunity, under other Names,
to fpeak a bold Falfhood concerning all thefe.

It happens, there is one remarkable Story in the

Holy Scripture about a Miftake of Danger, but

unfortunately it fuits not the Cafe, as told there,

however it gives a Handle, and he can make from it

a Story to his Purpofe.

Accordingly he fays, pa. 21. " When Eli/ha the

" great Prophet of GOD was furrounded with an
" Hoft of Enemies that fought for his Life, his

" blind Servant beheld not the Peril his Mafter
" was in, 'till his Eyes were opened by a Miracle,

" and he found himfelf in the midfl of Horfcs
" and Chariots of Fire.

This Story thus told is extremely happy for him

;

for hence the People are to underftand him to be

the infpired Prophet; and the Queen, Lords, and

Commons, blind at leaft, tho' not his Servants.

But the Story in Holy Writ is directly contrary

;

and it was only the blind Servant fancied they were

in Danger, when really they were not.

The Story is in 2 Kings, Chap. vi. and, as told

there, is thus : The King of Syria, at War with

Ifrael, being inform'd, that what he faid in his

Bed Chamber was told to the King of Ifrael by
Elijha
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Elifha the Prophet, refolved to feize Elijloa ; and
hearing he was ztDothan, Ver.14. (I now give your

Lordfhips the very Words) He fent"thither Horfes

and Chariots, and a great Hoft, and they came by

Night, and compafs'd the City about. Ver. 15. And
when the Servant of the Man of God was rifen

early, and gone forth,, behold an Hoft compafs'd the

City both with Horfes and Chariots : And his Ser-

vant faid unto him, Alas, my Mafter how fhall we
do ? [This is the blind Servant, that the Doctor

fays, law no Danger.] Ver. 16. And he anfwer'd,
Fear not, for they that be with us are more than

they that be with them. Ver. 17. And Elifha pray'd,
and faid, Lord, I pray thee open his Eyes, that

he may fee. And the Lord open'd the Eyes of the

young Man, and he faw ; and behold the Mountain
was full of Horfes and Chariots of Fire. The Do-
ctor's Expofition is, That this Heavenly Guard, thefe

Horfes and Chariots of Fire, which were there only

to defend the Prophet, were to deftroy him ; and
from them arifes the Danger, which the Doctor

fancies the miraculous Opening the Servant's Eyes
difclofed to him.

I think I may give the Doctor his Choice, what
this proceeded from, whether from his not knowing

this Paffage, but taking it upon Hearfay, or his

Refolution knowingly to pervert it.

The next Paffage is, pa. 26. the Words of St.

Paul, Eph. vi. with which, after a Difcourfe where
all the focial and good-natur'd Virtues are taught

in the higheft Perfection ; where he had recom-

mended, Chap. iv. Ver. 2. Lowlinefs, Meeknefs,

Long-fuffering, forbearing one another in Love ; en-

deavouring to keep the Unity of the Spirit in the Bond

of Peace : Where he had commanded, Ver. 31. that

all Bittemefs, and Wrath, and Anger, and Clamour,

and Evilfpeaking be put away, with all Malice :

And Ver. 32. that thofe to whom he writes, fhould

be tender-hearted, forgiving one another, even as

God for Chrift's Sake had forgiven them : Ver. 27.

That had forbidden giving place to the Devil, but

not to any other. The Apoftle concludes, that in

this Spiritual Warfare, and that they might be able

to withftand the Wiles of the Devil, they mould put

on the whole Armour of God ; becaufe they wreftled

not againft Flefh and Blood; but againft Principali-

ties, againft Powers, againft the Rulers of the Dark-

nefs of this World, againft Spiritual Wickednefs in

High Places.

This Gentleman, after a Difcourfe full of Bitter-

mfs, Reviling, Wrath, Clamour and Evil fpeaking,

forbearing no Man in Love, nor forgiving any that

differs from him one Tittle •, and having fhewn
other Devils incarnate, (page 23, 25.) the worft of
Demons, other Powers, others in Places and Sta-

tions, againft whom his Auditors were to contend

earneftly ; repeats thofe Words, not in the Spiritual

Senfe the Apoftle ufed them, but (as the whole
Subjecl and Drift of his Difcourfe fhews) as an

odious Defcription of the Government, in Scripture

Words : And whether he meant the Armour in

the Apoftle's Spiritual Senfe, any more than any of
the other Words there, or whether he intended it a

Literal Earthly Armour, which the Caufe would
make the Armour of God, I leave to your Lord-
fhips to determine. However, 'tis no Defence for

him, what he fays, That the Arms of Refiftance to

Princes, is no Part of the Spiritual Armour recom-

mended by St. Paul ; becaufe he has plainly departed
from St. Paul's Spiritual Meaning.
And that this is his Meaning, to paint here our

prefent Circumftances in Scripture Language, is fur-

ther plain from what follows ; That the Church is

bleeding of the Wounds which fhe has received in th e

Houfe of her Friends ; borrow'd from Zech. xiii.

Ver. 6. That the Ways of Sion may mourn for a
Time, and her Gates be defolate ; though her Priefts

figh, and fhe in Bittemefs, becaufe her Adverfaries
are Chief, and her Enemies AT PRESENT
profper. I have before obferv'd, from what Cir-

cumftance of the Jews this Image is borrow'd

;

and your Lordfhips will take notice, what Changes
in the Expreffions he has made, to render them
more Emphatical.

My Lords, There can be no greater Perverting
of Scripture, than to make ufe of the Language of
the Holy Glioft, to revile our Neighbours, to fcan-

dalize the Government, and to raife Wrath, Sedition,

and Rebellion in the People.

The laft I fhall mention, is that in the Dedica-
tion of the St. Paul'% Sermon ; where propofing it

as an Objection, that it is the Bufinefs of a Clergy-

man to preach Peace, and not to found a Trumpet in

Sion ; he affirms that to be exprefly contrary to the

Command of God ; and to prove that Command, cites

thefe Words, Cry aloud, and fpare not, which are

in Jfa. Iviii. 1.

My Lords, This I apprehend to be not only

Perverting, but that to Men of Underftanding It

will feem ridiculing Scripture. To infer, that be-

caufe they were to fpeak loud, they were to found a
Trumpet, feems ridiculous.

Or if he had cited the reft: of the Words, Cry

aloud, and fpare not ; lift up thy Voice like a Trum-
pet, and fhew my People their Tranfgreffion, and the

Houfe of Jacob their Sins ; he had indeed found
the Word Trumpet, but little to his Purpofe : For
becaufe the Prophet was to imitate a Trumpet in

the Loudnefs, that the People might hear ; was he
to imitate it too, as it is an Inftrument of War,
that they might prepare themfelves for Battel ? Be-
caufe he was loudly to tell them their own Sins, that

they might repent ; was he likewife to trumpet to

them the Faults of the Government, that they might
take up Arms, and redrefs them by Rebellion ?

If he find any other Place in the Old Teftament
to command the Priefts to found a Trumpet, I fhall

refer him to the 10th of Exodus, where he'll find

the Priefts were literally to found the Silver Trum-
pets in the Army, in the Field ; but he'll not find,

they ever founded it from the Pulpit.

My Lords, I. fhall offer nothing further to your

Lordfhips on this Head, though there is room for

it.

But there are Two Things in the Anfwer to this

Article, 1 cannot omit taking Notice of.

The firft is in his Anfwer to the firft Part of

this Article, that charges him with fuggefting, That

her Majefty's Adminiftration, in Church and State,

tends to the Deftruclion of the Conftitution ; where

he takes great Comfort, that in this Article he is

charg'd not with Suggefting and Maintaining, but

Suggefting only ; and hopes that bare Suggeftions,

or Infinuations, fhall not involve an Englijh Subject

in the Guilt and Punifhment of High Crimes and

Mifdemeanors. I don't envy him his Comfort, nor

fhall labour to take it from him, tho' it feems

ftrangely founded: For tho' it is exprefly faid, that

he charges her Majefty with a General Male-Admi-

niftration ; tho' the Accufation be pofitive, that as a

Publick Incendiary, he perfuades the Subjetls to keep

up Parties, foments Divifions amongft then, andftirs

them up to Arms and Violence, and perverts divers

Texts of Scripture -, notwithstanding all thefe pofi-

tive
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fitive Charges, yet the firft Exprejfion happening to

be only, Suggeft, and not Maintain, it feems he is

very happy in it.

But, my Lords, this is an extraordinary Step;

that let a Man caft never fo many Scandals and
Reproaches on the Government, tho' in never fo

publick a Manner, yet if it be done by way ofSug-
gejlion and Infinuation, and the Charges not ex-

prefly maintained and avow'd, there is no Crime
in it, or not any high one. That is, in fhort, Se-

dition, and Expofing the Government, is lawful

;

only the Manner is to be taken care of. Don't do
it direitly and avowedly, for that would be dan-

gerous ; but do it by Suggeftions that every body
will underftand, and which will have their full Ef-
ftcl, and all's fife.' For thole that come to judge

you, are not to underftand you, tho' every body
elk does.

My Lords, Here are two extraordinary Claims

of Right before your Lordftiips, and of great Con-
fequence, if you allow them ; one, that the Clergy

may found a Trumpet in Sion, in a Military Senfe,

and are not to be reftrained to the preaching of

Peace ; the other, that every Englifhman is at Li-

berty to afperfe the Government at Pleafure, by
whatever Suggeftions and Infinuations he pleafes ;

and thefe made by a warm Advocate for Pajfive

Obedience, the moil:peaceful and fubmiflive ©octriiie

the World.

My Lords, In the Cafe de Libellis Famofis, in

the Fifth Report, there was a Profecution for a Li-

bel, not indeed fet forth at large in the printed

Book, (as was not fit) but thus far particularly ta-

ken notice of that it traduced and fcandalized one
Perfon dead, and him an Archbijhop too, by De-
scriptions and Circumlocutions, and not in Exprefs

Terms ; and no body ever doubted but it was Cri-

minal. But tho' there mould be a greater Strictnefs

obferved in refpect ofprivate Perfons, yet when the

Wueen and Government are concern'd, when All lies

at Stake, a Man ought to guard himfelf, and his

Expreffions, not to touch in the leaft there : And
every Man that's truly Loyal, and defires the Peace

Df his Country, will do it. And knavifh Defigners

againrt the Publick Peace, are not to be fufFer'd to

go on in overthrowing it, becaufe they have con-

triv'd crafty Ways of doing it.

I mention this only to oppefe the prefent Claim ;

though in our Cafe, the Reflections are plain and

w.
The other is his Lamentation at the Clofe, which

[ cannot but take notice of, as an infolent Reflecti-

on on the Honour and Juftice of the Houfe of Com-
mons. " Hard is the Lot of the Minifters of the
' Gofpel, if when they cite the Word of God in

' their general Exhortations to Piety and Virtue,
' or in the Reproofs of Mens Tranfgreffions, or

t when they are lamenting the Difficulties and
' Conflicts, with which the Church of Chrift,

' while Militant here on Earth, muft always ftrug-

' gle, the feveral Texts and Paffages by them
' cited fhall be faid to have been by them meant of
' particular Perfons and Things, and fhall be con-
' fidei 'd in the moft Criminal Senfe, and be made
' (by fuch Conftruction) one Ground of an Im-
' peachment for High Crimes and Mifdemeanors.

My Lords, This was put into the Anfwer, not

)y way of Defence, but to make that Ufe which
us been made of it, to print it before it came to

>e confider'd, and lay hold of that as an Handle,
Si has been done, to fay Dr. Sacheverell has been

rofecuted only for doing his Duty as a Clergyman,

rhich is a fcandalous Reflection.

Vol. V.

Is the Story of Eliftja, as told by him, an Honejl
Citation of a Paflage of Scripture ?

Are Enemies that are Chief, and the Adverfaries
that at prefent Profper, no particular Perfons now
in Being; though to the Scripture Exprefflon he
has added the Words, At prefent, for fear the Ap-
plication fhould not be clofe enough.

Is this Sermon an Exhortation to Piety and Vir-
tue? Or is it not manifeftly a Trumpet' to Rebel-

lion ? Is it a fhewing the Audience their own Faults,

that they may cure them, and amend their Lives ?

Or is it not plainly the Expofing the Faults of others,

the Faults of their Governors, that they may hate
the Perfons ?

Even the Doctrine of Pajfive Obedience, is it

here fo warmly contended for, that People may be
dutiful and fubmijjlve ; or that they may be enraged
againft thofe that deny it ? In fhort, Is there one

Chriftian Virtue taught in it? Except your Lord-
fhips will honour with that Name the flicking, not
to the Church and Chriflianity, but (according to

the Doctor's own Exprefflon in another Place) to

a Party; and Courage, not enly a Pajfive, (which
he no where recommends) but an ylcllve againft

the Government, to which the whole Difcourfe in-

cites.

My Lords, The Commons have the greateft and
jufteft Veneration for the Clergy of the Church of
England, who are Glorious thro' the whole Chriftian

V/orld for their Preaching and Writing, for their

Steadinefs to the Proteftant Religion, when it was
in the utmoft Danger. They look upon the Order
as a Body of Men, that are the Great Inftruments,

thro' whofe Afflftance, the Divine Providence con-

veys ineftimable Advantages to us. They look upon
the Church Eftablijh'd here, as the beft and fureft

Bulwark againft Popery ; and that therefore all Re-

fpecl and Encouragement is due to the Clergy : And
it is with Regret and Trouble, that they find them-
felves oblig'd to bring before your Lordfhips in this

manner one of that Order.

But when we confider Dr. Sacheverell, ftr'pping

himfelf of all the becoming Qualities proper for

his Order, nay, of all that peaceful and charitable

Temper, which the Chriftian Religion requires of

all its Profeffors, deferting the Example of our

Lord and Mafter, and of his Holy Apoftles, and
with Rancour and Uncharitablenefs branding all

that differ from him, (tho' thro' Ignorance) with

the Titles of Hypocrites, Rebels, Traitors, Devils ;

reviling them, expofing them, conducting them to

Hell, and leaving them there ; treating every Man
that falls in his way, worfe than Michael the Arch-

angel ufed the Devil; coming himfelf more near

the Character in St. Jude, (Part of which he

would apply to others) defpifing Dominion, fpeak-
ing evil of Dignities ; like raging Waves of the Sea

foaming out his own Shame; forgetting (when his

Text and his Doclrine led to it) to recommend the

Peace of his Country, in a Time when all Europe is

in War, and nothing can preferve us from falling

into the Hands of the Grand Enemy
|

and Oppreffor,

but our Unanimity under her Majefty: Then la-

bouring to fap the Eftablifhment, and railing and

declaiming againft the Government ; crying To Arms,

and blowing a Trumpet in Sion, to engage his Coun-

try in Seditions and Tumults, and overthrow the

Beft Conftitution, and betray the Beft j^uten that

ever made a People happy ; and this with Scripture

in his Mouth!
The Commons look'd upon him by this Beha-

viour, to have fever'd himfelf from all the reft of

the Clergy, and thought it their Duty to bring to

4 X Juftice
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Juftice fuch a Criminal ; and are in no Fear of
being thought Bifcouragers of thofe who preach

Virtue and Piety, becaufe they, in the Supreme
Court of Juftice, profecute him that preaches Se-

dition and Rebellion ; or to have any Befign to lef-

fen the RefpeSi and Honour that's due to the Clergy,

by bringing him to Punifhment that Difgraccs -the

Order.

Mr. Secretary BVle.MISVJTho^
of Commons to have a Share in Maintaining the

Articles of Impeachment againft Doctor Sacheverell;

and it falls to my Lot to fpeak to this Fourth Ar-
ticle, which contains no lefs a Charge than Endea-
vouring to Excite and Stir up her Majefty's Sub-

jects to Arms and Violence.

The Ground of this Accufation, is the Dedica-

tion of a Sermon preach'd at Derby at the laft Af-
fizes -, and another Sermon preach'd at St. Paul's

the Fifth of November laft, a Day fet apart to com-
memorate the Prefervation of the King and Parlia-

ment from the Gunpowder-Treafon ; and to give

Thanks to Almighty God for the Deliverance

wrought by his late Majefty, in refcuing thefe

Kingdoms from Popery and Arbitrary Power.

The whole Nation doth now enjoy the Benefit

of that happy Revolution, and all the good Sub-
jects of her Majefty are thankful for it. One
would have thought, that on fuch a Day, that

Matter mould not have been fo handled as only to

be expos'd ; and I am perfuaded, that whoever goes

about to afperfe and vilify the late Revolution,

would rejoice to fee another.

I mall not trefpafs upon your Lordfhips Patience

fo far as to repeat the many PafTages in the Sermon
that make good our Accufation, they having been

fo fully laid before your Lordfhips already by a Gen-
tleman that fpoke before : And indeed there is the

lefs Reafon to defcend into Particulars, fince the

whole Scope and Defign of the Sermon is to inftill

groundlefs Jealoufies into the Minds of People, and
to call the moft virulent Reflections imaginable

upon her Majefty's Adminiftration.

One might fuppofe, from the Doctor's Difcourfe,

that the Church of England was now fuffering un-

der the moft fevere Perfecution ; that the Laws were
no longer in Force ; and that the whole Govern-
ment was unhinged. Afperfions more violent could

not be ufed, if we lived in the Reign of the worft

of Heathen Emperors, while we are Partakers of

fo many Bleffings under the Government of the beft

of Queens.

The Prifoner at the Bar lays fome Strefs upon the

Word Suggeft, as expreflfed in the Fourth Article,

which has already receiv'd an Anfwer ; and would
infinuate that there are no plain Words in the Ser-

mon to fupport the Charge. But if that Objection

were true, which we are far from admitting, and
the Confequences drawn from it were allowed, I

muft fay, hard would be the Cafe of the Govern-
ment, if Men might make the moft odious Sug-
gestions againft it, and caft Reflections with Impu-
nity, under the Shelter of fome doubtful Expref-

fions, and equivocal Sentences, at the fame time that

the Senfe and Malice of the Reflections are plain to

be underftood, and can hardly be miftaken.
' He doth indeed affect in his Anfwer, and in one

Part of his Sermon, to profefs great Duty to her

Majefty •, but let thofe Expreffions be compared
with the Calumnies that are heaped upon her Ad-
miniftration, and I conceive they will not mitigate

his Crime, and will avail.him no more than the Pre-

tence that he makes to be for Liberty ofConference,

when he condemns the Toleration. I believe thefe
Excufes will equally weigh with your Lordfhips,
and his Sincerity in both will equally appear.
My Lords, It is no new Thing among thofe who

defign to ftir up Sedition, to beftow great Enco-
miums on the Perfon of the Prince ; it has been a
common Practice, and the fame Method was pur-
fu'd in the late unhappy Times. The Incendiaries
of thofe Days pretended that the Proteftant Reli-
gion was in Danger under that Government, as the
Enemies of our Conftitution cry the Church is in
Danger under this.

But, my Lords, every thing is in Danger from
fuch feditious Difcourfes. What a Scene of Di-
ffraction and Wickednefs is here difplay'd to the
Understandings of the People, to excite and inflame
them to Sedition and Rebellion ? Who can fit ftijj,

if they are perfuaded that the Altars and Sacra-
ments of our Church are proftituted to Hypocrites,

Beifis, Socinians and Atheifts ; and this done with
Impunity, and without Bifcouragement ? What can
be more provoking to all good Chriftians and good
Subjects, than to be told that People are fiiffer'd to

combine into Bodies and Seminaries, wherein Atheifm,
Deifm, Tritheifm, Socinianifm, with all the Hellijh

Principles of Fanaticifm, Regicide, and Anarchy, are
openly profejjed and taught.

_
No Man can think he is long to enjoy his Reli-

gion, Liberties or Property, if he can be made to

believe that the Foundations of the Church are under-
mined, and the Government endanger*d, by filling it

with its profefs
1d Enemies. What is the Meaning of

all this, but only to make out, that her Majefty's
Adminiftration, both in Ecclefiaftical and' Civil

Affairs, tends to the Deftruction of the Conftitu-
tion ? And what muft be the Confequence of fuch
an Opinion inftilPd into the Minds of the People,
but black and melancholy Thoughts, feditious Pra-
ctices, and at laft open Force and Violence ?

The Priefts muft cry aloud and fpare not, they

muft blow the Trumpet in Sion ; and we are told

there are thofe that have Lives and Fortunes to

maintain fuch Truths as Doctor Sacheverell has laid

down. What thofe Truths are, may be feen thro*

the whole Courfe of the Sermon ; they are fuch,

my Lords, as we apprehend do not at all tend to

the ftrengthening the prefentGovernment, tho' they

may be ferviceable towards fetting up another.

This is not the Spirit of the Gofpel, nor agree-

able to the Principles of the Church of England

;

and we fubmit it to your Lordfhips Judgment,
whether this Sermon is not Seditious, and whether
the Prifoner at the Bar is not guilty ofHigh Crimes
and Mifdemeanors.

Mr. Chancellor of~K!TY Lords, I am commanded
the Exchequer. 1.V1. by the Commons of Great

Britain to bear my Part in the Management of the

Impeachment againft Doctor Henry Sacheverell, and

particularly on this Article. My Lords, I believe,

after what you have heard already, you will think

there is little Need for me to fay any thing on this

Head ; yet I fhall take the Liberty to mention a

few Particulars.

I cannot but take Notice, that in a Sermon

preach'd on a Day appointed to commemorate the

Bleffings we enjoy by the late happy Revolution,

there is not one particular Claufe to fhew forth

thofe Bleffings, or the Mifchiefs that were then

likely to come upon us. There is a little, indeed,

upon the Gunpowder-Treafon ; but upon the Revo-

lution there is nothing, nor doth he take Notice of

the Dangers we were in before it, in order to raife

" --'-
:

.-the
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the Devotion of the People, and their Thanks to

God for their Deliverance. But all the Tenor of
his Difcourfe is to fhow the Male-Adminiftration
of the Government, and the Dangers that have been
•coming upon the Church ever fince the Revolution ;

fo that it is plain, that he had no Thoughts of the

Bleflings of that Deliverance, nor any Diflike to the

Conduct of thofe Times.

My Lords, This Sermon was preach'd in a Place

well chofen to attempt Mifchief in. He well knew
that if he could raife an evil Spirit in this great

City, it would do more Mifchief than in another

Place where he had often attempted it : But,

God be thanked, he was difappointed ; and he
own'd himfelf in another Place, that he did not ex-

pect the Thanks- of the Court of Aldermen for it.

I fhall take Notice of his Dedication, where he
carries on the fame Defign, and owns it on fecond
Thoughts. He's not only warm in preaching the

Sermon •, but in his Dedication he fhows with what
Spirit he compofed it : He fays, That if honeft

Gentlemen will fit ftill, and give up their Caufe for
-joant of Courage, or ajuft Senfe of the dangerous At-
tempts of our Enemies, without the Spirit of Prophecy

we may foretel what will become of our Confiitution,

when it is fo vigoroufly attack'd from without, and

fo lazily defended from within.

My Lords, I fhall not explain the Meaning of
thofe Words, Sitting fill, and Want of Courage ;

but I cannot but take Notice of thefe Words, 'The

vigorous Attack from without, and the lazy Defence

from within. I would defire to know who the

Doctor takes to be the Defender of the Faith ; and
who under that Defender is to protect the Church ?

It mult necefTarily be meant as a Reflection on her

Majefty, and upon thofe that under her Authority
are to take Care of the Church. The next PaiTage

is a plain Confeflion of his feditious Intentions.

He tells us his Bufmefs was not to preach Peace,

but to found the Trumpet. II a Minifter will de-

clare it, not to be his Duty to preach Peace, your
Lordfhips wdl eafily judge what his Intentions were.

I know it is the Bufmefs of thofe that are Profe-

Iytes to this Gentleman, to give out that we defign

to narrow our Obedience to her Majefty. But,

my Lords, we are far from it ; and own the great-

eft Duty and Submiffion to our Sovereign : But we
cannot bear, that a Reflection fhould be caft upon
the Refiftance that was us'd at the Revolution ; and
we hope your Lordfhips will never admit a Quefti-

on to be rais'd of the Legality of it.

My Lords, The Acts of Settlement of the Crown
depend upon that Legality : If that be illegal, the

Dthers in Confequence are void ; and tho' her Ma-
lefty has an hereditary Right to the Crown, yet I.

ake thofe Acts to be her great Security ; and I

an make no Queftion, but that if the Foundati-

ons of thofe Acts were fhaken, the Doctor would
bon find another hereditary Right to refort to.

My Lords, The Toleration is certainly ground-

ed upon the beft Principles, upon a Principle of
Keligion and a Principle of Policy. I think every

Body will allow, that nothing can eftablifh Peace

n a Kingdom fo well, as the granting Eafe and
Quiet to Mens Confciences. If they pay due Sub-
niffion to the Government, they ought not to be
perfecuted for their Religion : It is for her Maje-
jty's Intereft and Honour. For how can her Ma-
efty be the Head of the Proteftant Intereft Abroad,
f Proteftants are not protected at Home ?

It was the Obfervation of the Lord Clarendon, in

is Hiftory, that fome eminent Clergymen prefs'd

jng Charles the Firit to make Diftirietions among
Vol. V.

Perfons ; and that by their Advice, his Embaflador
in France was order'd not to go to the Hugonot
Churches there, as he us'd to do. He lays it as an
Imputation on thofe that gave the Advice •, and
makes this Remark, That it was with a Defign of
an Union with the Church of Rome ; which prov'd

of very ill Confequence to his Affairs at that Time.
My Lords, We take it, that it is contrary to the

Duty of any private Man to find Fault with a Law
in Being, or to declaim againft the Rcafonablenefs

of the fame ; it is raifing in the People an ill Opi-
nion of the Lawgivers, and the Adminiftration.

My Lords, There are fome People, and I wifh
their Numbers do not increafe, who will not allow

the Church to be out of Danger, whilft the Civil

Magiftrate has the Government of the Church.
Thefe appear publickly, and in Print ; they cancel

the Queen's Supremacy, deny the Authority of the

Laws, and erect a Church independent on the Civil

Government. Of this Church I take the Doctor
to be, and very properly for his Purpofe ; for here

he may thunder out his Bulls and Anathema's with-

out Controul : Here is a Field for him to open his

CommifTion in, where he may found his Trumpet,
and not preach Peace.

But, my Lords, the Commons can never admit
the Church, as eftablifhed by Law, to be in any
Danger during her Majefty's Adminiftration ; it

being guarded by her Majefty's Piety and Care of
it -, by the Reverend Bifhops, who are fo diligent

and watchful in their Functions -, and which, will

always have the utmoft Afliftance of the Commons
and your Lordfhips, to fupport and maintain. As
for their independent Church, I hope it will ever

be in Danger ; and cannot but think that wholefome
Severities were very proper to be apply'd to the

Broachers of fuch feditious Doctrines ; they are

Popifh Principles, and if they ftiould obtain here,

would certainly bring in Popery along with them.

My Lords, I cannot conclude, without taking

Notice of a very unjuft Reflection made upon the

Commons in the Doctor's Anfwer, wherein he

charges them with defigning to reftrain the Mi-
nifters of the Gofpel from doing their Duty, in re-

commending Piety and Virtue to their Auditors.

Thefe are Doctrines fo proper to come from the

Pulpit, that thofe that recommend them, will al-

ways meet with the Countenance and Encourage-

ment of the Houfe of Commons. But when a

Clergyman a6ts contrary to his Function, and in-

ftead of reproving Vice and Immorality, takes up-

on him to reproach the Government ; when inftead

of preaching Peace, and Charity, and other moral

Virtues, he takes upon him to raife Jealoufies, fo-

ment Divifions, andftirup Sedition, 'tis high Time
for the Juftice of the Nation to put a Stop to it :.

As fuch a Perfon, we charge Dr. Sacheverell,

and think we have made good our Charge, and

cannot doubt your Lordfhips Juftice upon the Of-

fender.

And then the LORDS adjourned to their

Houfe above.

Thursday, March 2. The Fourth Day.

THE Lords coming down into Weftminfler-

Hall, and being feated in the manner before-

mentioned, Proclamation was made by the SerjeanC

at Arms as follows

:

4X2 Our
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Our Sovereign Lady the Queen doth ftrictly

Charge and Command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.
Then another Proclamation was made : Henry

Sacheverell, Doctor in Divinity, come forth, fave

thee and thy Bail, elfe thou forfeiteft thy Recog-
nizance.

The Doctor appearing at the Bar accordingly,

with his Counfel as before :

Lord Chancellor. Gentlemen of the Houfe of
Commons, you may proceed in your Evidence.

Mr. Lechmere.~\ /r Y Lords, Your Lordfhips ad-

_LVA journed Yeflerday, when the

Commons were proceeding on their fourth Arti-

cle, a Share of which Service was appointed to me :

The Proofs, we infifl on, in Maintenance of this

Part of our Charge, have been laid before you
with great Exactnefs ; and all the Enforcements

they can well receive, have been already offer'd to

you, by thofe Gentlemen, that have gone before

me ; fo that I find myfelf acquitted from giving

your Lordfhips much Trouble upon it.

The Charges contain'd in the precedent Articles,

are particular and diftinct ; of fo high a Nature in

themfelves, and of fuch eminent Confequence to her

Majefty and her Government, that we have held

ourfelves obliged, to treat each of them, with all

imaginable Clearnefs and Solemnity ; and this, my
Lords, from that true Zeal and necefiary Concern,

with which the Commons, upon this great Occasi-

on, are fo juftly infpired, for the Honour of her

Majefty, and the Profperity of her Kingdoms.
The Subject of this Article is laid down in gene-

ral Pofitions, fome of which are the Refult and
Confequence of the former Articles ; and this will

make it necefiary to remind your Lordfhips of the

Pafiages produced in Support of them : The Appli-

cation of them, to the feveral Branches of this

Charge, is eafy and obvious : The further Pafia-

ges, that were Yeflerday pointed out to you, are

many in number, and the Aflertions pofitive, fcarce

liable to any Conftructions more innocent in them-

felves, or more favourable for the Prifoner, than

what hath been put upon them : But tho' the more
flagrant Parts of the Prifoner's Difcourfes have

been diflinguifh'd to you, your Lordfhips can't

fail of difcerning that implacable Enmity that

runs through the Whole : How little will your

Lordfhips find in it of the Spirit of the Gofpel,

of the Temper of a Chriftian, or a good Subject,

much lefs of a MefTenger of Peace ? No, my
Lords, when the Heart is poifoned, the Corruption

will be diffufed throughout ; when Principles are

delivered from the Pulpit, that flrike at the Root of

the prefent Government, and our future Eftablifh-

ment, and are taught as fundamental Rules both

of Law and Confcience ; what Kind of Proofs, what
Exhortations are to be expected from fuch a Preach-

er ? Surely, fuch only, as you have heard from

this Man, fuch only, as may create univerfal Difia-

tisfaction, will difquiet the Minds, and tend to per-

vert the Obedience of the Subjects ; fuch only, as

fhall be mofl likely to cherifh and cultivate thofe

Seeds of Sedition, which, when fufficiently propa-

gated, and brought up to their full Growth, can

terminate in nothing lefs than a total Deftruc-

tion.

My Lords,

I am now to acquaint you, That the Commons
have gone through their Charge, wherein they have

been heard by you with great Candour and Pati«

nn.
ence i And that imperfect View, which was the befl
I was able to give you, in opening the Charge, has
been amply fupply'd by the great Sufficiency of
what has follow'd : And from thence, I think, I have
good Grounds to fay to your Lordfhips, that this

Impeachment of the Commons in every Part of itj

is fubftantially and effectually maintain'd.

And now, my Lords, craving Leave of the Do-
ctor to borrow a Phrafe which flands at the Plead
of the lafl Paragraph of his Sermon, What is the
Refult of this Proceeding hitherto ? In opening the
Charge, we confider'd him in the Condition of a
Perfonaccus'd •, but the Proofs having been produc'd,
and the Evidence being unqueflionable, even from
his own Mouth, and by the Endeavours of other
Gentlemen, to whofe Provinces the feveral Tasks
have fallen, the falfe Colours of his Difcourfe be-
ing taken off, and his Scheme reduced to its true
Confiflency, give me Leave to reprefent him to
your Lordfhips in a true Light, and in his proper
Colours.

Your Lordfhips now fee this Gentleman, under
the Reign of the greateft and befl: of Princes, that
ever wore a Crown, whofe Title to the Throne
ftands upon a more folid and indifputable Founda-
tion than that of any Prince upon Earth, guarded
and defended by the befl: Laws in the World, and
the intire Affection of all her true Subjects, and
which none can draw in queftion with any other
Defign than to weaken its Support :

_
You fee him, under an Eftablifhment and Con-

ftitution, excellently contrived and adapted to an-
fwer all the good Ends of Government, and which
has withftood the open Aflaults of arbitrary Prin-
ces, and the more crafty Attempts of Papal En-
croachments ; and which, fince the true Religion
was eftablifhed among us, has been preferved in

defpite of the Dangerous Endeavours of Papifls,

by dividing Proteftants, to make Way for its De-
ftruction : A Conftitution, which happily recovered
itfelf at the Reftoration, from the Confufions and
Diforders which the horrid and deteftable Proceed-
ings of faction and Ufurpation had thrown it into,

and which after many Convulfions and Struggles,

was providentially faved at the late happy Revolu-
tion ; and by the many good Laws pafs'd fince that

Time, ftands now upon a firmer Foundation : To-
gether with the mofl comfortable Profpect of Se-

curity to all Poflerity, by the Settlement of the

Crown in the Proteflant Line.

Your Lordfhips have found this Perfon, at a

Time when the Church of England as by Law efla-

blifh'd, is in perfect Profperity and Safety at Home,
and in higher Reputation Abroad, than in any Age
that has gone before it ; at a Time when the Nation
enjoys Peace and Tranquility, and all the good Ef-

fects of a prudent and fuccefsful Adminiftration,

demonflrated by the Harmony and unanimous En-
deavours of all her Majefty's true Subjects to fup-

port it ;

In the mofl folemn and publick Manner, level-

ling the mofl virulent Difcourfe againfl her Maje-

fty's Title to the Crown, and againfl our prefent

Eftablifhment, and calculated to favour the Pre-

tenfion of another.

Your Lordfhips find in it the fame Principles re-

viv'd and avow'd in the fame dangerous Extent by

him, as in a late Reign by the profefs'd Inftru-

ments of Popery and Arbitrary Power, and apply'd

in Condemnation of the glorious Work of the

late happy Revolution, which delivered us from

them.

Your
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Your Lordfhips have found him arraigning the

Honour of her Majefty and her Parliament, afper-

fing her Adminiftration both in Church and State,

and with all imaginable Ardour and Vehemence
ftirring up Sedition, and exhorting to Rebellion ;

and that in the Name of Almighty God, as a Per-

fon commiffioned from Heaven to that End, and
in the moil profane and proftitute Manner abu-

fing and wrefting Scriptures to thofe impious Pur-
poles.

'Tis on thofe Grounds, that the Commons have
charged the Crimes to have been committed by him
with an Intent to undermine her Majefty's Govern-
ment, and to ftir up Arms and Violence : And do
your Lordfhips want further Evidence of this ? Let
us remind you of the Rebellion that has been rais'd,

and that High Treafon that was committed, the laft

Night, by thofe Perfons who abet the Prifoner !

I can't aggravate the Offence ; your Lordfhips

will duly confider the Height and Quality of it,

you will think of a Satisfaction fuitable to that, and
to the juft Expectation of the Commons.

My Lords,

The Nature and Length of this Proceeding ha-

ving occafion'd many Interruptions, we are yet af-

fui'd, that no Mifconftruction will be permitted

by your Lordfhips, of what may have fallen from

any of us. We likewife take Notice to your Lord-
fhips, that the Commons have very readily acqui-

efced in your Appointment of Counfel to affift the

Prifoner. Your Lordfhips informed us in the Be-

ginning of the Caufe, that you did this in great

Benignity to him, in affigning him thofe Counfel

which he himfelf had ask'd, and doubtlefs fuch

as are according to his own Heart's Defire : And
the Commons are allured, that thofe Gentlemen

will underftand that Regard which is due to the

Nature of this Caufe, and to the Dignity of a Pro-

ceeding wherein the Commons of Great Britain

appear as Profecutors.

The Commons conceive, they have Reafon to

take great Satisfaction from this Proceeding, where-

by they have the Opportunity in the moft folemn

Manner, before the moft Auguft Judicature in the

"World, to aflert the Freedom and Excellency of

our Government, and the Juftice of the prefent

Eftablifhment : This fingle Confideration fhews

your Lordfhips of what Malignity the Prifo-

ner is capable, who has thus fet himfelf to difor-

Ider and deftroy fo happy and fo beautiful a Confti-

kution.

J

We defire to put your Lordfhips in Mind of

Ithofe Felicities, which in our Opinions, accompany
this Profecution ; when we fee fo many of your

JLordfhips the Judges of this great Caufe, who had fo

great a Share in that Deliverance which we are now
called upon to vindicate ; fo many others of your

JLordfhips, the Sons of thofe Fathers, who joined

in it ; and who have the fame Blood ftill running

'in your Lordfhips Veins. And when we confider

ithat firm and fteady Zeal which every one of your
Lordfhips have fhewn in Support of the prefent

iSettlement, what Doubt can we entertain of your

moft impartial Juftice ?

We further obferve it, as the great Security of
Dur Impeachment, That no Endeavours can prevail

to prevent your Judgment upon it, nor any Means
fucceed to defeat its Effects.

And on t'other Hand, we have before our Eyes
the many good Confequences, which that Part

which the Commons have taken on themfelves,

will certainly produce ; that Strength and Vigour
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'twill add to the great Affairs of the Kingdom, and
of all Europe, at this critical Juncture, when the

World fhall fee that the Commons of Great Bri-
tain, who have been fo unanimous in D f nee and
Support of the common Caufe of Peace and Li-
berty Abroad, are thus zealous to find out and ex-

tirpate that malignant Humour, which alone can en-

danger it at Home •, that whilrt the common Op-
preffor feels the Effects of her Majefty's Arms, the

inteftine Enemies of the Nation, and of her Go-
vernment, (in the Inftance of the prifoner) may fee

and confider the Force and Weight of the higheft

Refentment of the Commons.
Thofe good Effects will receive yet greater En*

forcements from your Lordfhips Judgment ; which,,

when it becomes publick, will be an effectual Con-
futation, or an unanfwerable Treatife againft the

peftilent Doctrines advane'd by the Prifoner.

The Firmnefs of your Proceedings will give the

fame Steadinefs and Vigour to all other Parts of the

Adminiftration, which will henceforward ftiive to

imitate your Lordfhips in fo great an Example ; and
'twill ftrike due Terror on thofe Minds, in which
the fame deftructive Errors have taken Root.

And, my Lords, What Comfort and Peace muft
it bring to all her Majefty's faithful Subjects, to fee

her Majefty's undoubted Title, the Wifdom of her

Adminiftration, and the Proteftant Succeffion, fo

effectually fupported by your Lordfhips Judg-
ment ?

My Lords, We have thought it neceffary, in Dif-

charge of the great Truft repofed in us by the Com-
mons, to go through the whole Charge together,

that your Lordfhips might have it intire. I am now
only to add, That they do referve to themfelves the.

Liberty of replying to what fhall be offered on be-

half of the Prifoner, and of every other legal Ad-
vantage that fhall arife to them in the Progrefs of

their Impeachment.

Lord Chancellor. Gentlemen of the Houfe of

Commons, Have you gone through the Charge ?

Mr. Lechmere. My Lords, we have.

Lord Chancellor. Then you that are appointed

Counfel for Doctor Sachcverell, may proceed to his

Defence.

Sir Simon Harcourt. My Lords, There having

been already three whole Days fpent by the Gentle-

men of the Houfe of Commons in Maintenance of

their Charge ; and this Day being fo far' fpent, I am
bound in Duty humbly to reprefent to your Lord-

fhips, that it will be impoffible for us to go through

the very firft Article, fo as to finifh In any reafon-

able Time. My Lords, We humbly expect your

Lordfhips Commands.
Lords. Go on, go on.

Sir Simon Harcourt. My Lords, We muft receive

your Lordfhips Commands. We think it of great

Importance to go through the firft Article at once, if

your Lordfhips pleafe to give us Leave.

Then the LORDS adjourned to their Houfe

above.

Friday, March y The Fifth Day.

THE Lords coming down into Weftminjler-

hall, and being feated in the Manner b-tbre-

mention'd, Proclamation was made by the Serjeant

at Arms as follows

:

Our
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reign Lady the Queen doth ftrictly whatfoever ; which Power he admitted was the Le-

JIG
Our Sovereign Lady the Queen doth ftrictly

charge and command all Manner of Perfons to keep
Silence, upon Pain of Impriibnment.

Then another Proclamation was made : Henry
Sacheverell, Doctor in Divinity, come forth, fave

thee and thy Bail, elfe thou forfeiteft thy Recog-
nizance.

The Doctor appearing at the Bar accordingly*

with his Counfel, as before s

Lord Chancellor. Gentlemen* you that are Coun-
fel for the Prifoner, may proceed to his Defence.

$>\x Simon Rarcourt. ~\ IW A Y it pleafe your Lord-

IVl fhips, I am Counfel for

Doctor Sacheverell, who ftands impeached in the

Name of all the Commons of Great Britain of
High Crimes and Mifdemeanors. The Crimes fup-

pofed to have been committed by him are contain'd

in four Articles. I beg leave to poftpone the three

laft, without mentioning any Thing of them, 'till

we have all concluded what we have to offer and
lay before your Lordfhips, as to the feveral Charges
contain*d in the firft ; and endeavour'd to fatisfy

your Lordfhips, That notwithftanding what has

been objected by the Gentlemen of the Houfe of

Commons againft the Doctor, in Maintenance of
that Article, he is an innocent Man. The firft Ar-
ticle contains three diftinct Charges ; we fhall pro-

ceed on them as they lie in Order. The firft of

them is, " That he fuggefts and maintains, that

" the neceffary Means ufed to bring about the late

" happy Revolurion were odious and unjuftifiable".

Your Lordfhips have been inform'd, that by this

Exprefficn of, The neceffary Means, mention'd in

the firft Article, the Gentlemen of the Houfe of
Commons intend his late Majefty's glorious Enter-

prize for delivering this Kingdom from Popery and
arbitrary Power, and the Subjects of this Realm
well affected to their Country, joining with, and
aflifting him in that Enterprize. In a fhorter De-
fcription, it has been explain'd, that thefe neceffary

Means were the Subjects Refiftance to their unfor-

tunate Prince then upon the Throne. Of this Re-
fiftance the Doctor has made no Mention in his Ser-

mon. He has, indeed, affirm'd the utter Illegality

of Refiftance on any Pretence whatfoever to the

Supreme Power ; but it can't be pretended, there

was any fuch Refiftance ufed at the Revolution.

The Supreme Power in this Kingdom is the Le-
giflative Power ; and the Revolution took Effect by
the Lords and Commons concurring and affifting in

it. Whatever therefore the Doctor has afferted of

the utter Illegality of Refiftance, his Affertion being

applied to the Supreme Power, can't relate to any
Refiftance ufed at the Revolution ; and confequently

can't be an Affirmance, that fuch Refiftance, or

fuch neceffary Means, were odious and unjuftifiable.

One of the learned Gentlemen, who fpoke the

third Day of this Trial, in Maintenance of the

laft Article, concur'd with me in this ; and object-

ed it to the Doctor, That he had guarded himfelf,

by confining his Affertion to the Supreme Power ;

and that he had not averr'd the utter Illegality of
Refiftance to the Queen : But had he in exprefs

Terms affirm'd the Unlawfulnefs of fuch Refiftance,

yet by the fame Arguments which have been ufed,

the Doctor would have been told, he had been

preaching a flavilh Doctrine. My Lords, another

Gentleman of the Houfe of Commons (I think there

were but two of them who took Notice of this

Expreffion of the Doctor's of the Supreme Power)
obferv'd, that the Doctor had afferted the Illegality

of Refiftance to the Supreme Power on any Pretence

whatfoever ; which Power he admitted was the Le-
;iflative ; and declared, if the Doctor had really

meant that Power, he fhould not have differ'd from
him ; and without doubt, your Lordfhips and all

Perfons will concur with him in this, that 'tis ut-

terly unlawful to refift the Supreme Power. But
that Gentleman being fatisfy'd, that tho' the Doctor
exprefiy mention'd the Supreme Power, which is

the Legiflative, yet he certainly intended the Su-
preme executive Power, concluded he was guilty
of this Charge in the firft Article ; and mention'd
it as an Inftance of the great Mercy and Lenity of
the Houfe of Commons, that they had not pro-
ceeded againft him for High Treafon, as a Par/on
in one of the late Reigns was profecuted for Words
which he thought lefs offenfive and dangerous than
this Affertion preached by Dr. Sacheverell. And yet

that Gentleman was pleafed to fay, That had a Dif-
fenter, whofe Affection to the Government was un-
fufpected, exprefs'd himfelf as the Doctor did, the

Gentlemen of the Houfe of Commons would not
have thought fit to have profecuted him. That
Cafe which was alluded to, I take to be the Cafe of
Mr. Rofwell, a Nonconformift Minifter. He was
indicted in the 36 Car. II. for Words fpoke by
him in a Sermon preach'd at a Meeting-houfe.
'Twas a Profecution carried on through the Vio-
lence of thofe Times, and generally detefted.

He was convicted ; but on cooler Thoughts, and
Confideration of the Uncertainty in his Expreffions,

that they could not amount to fuch a Crime as he
flood charged with, Judgment was arrefted, and
Mr. Rofwell was difcharg'd. Another learned Gen-,

tleman who open'd the Charge, was of Opinion,

that the Doctor, in his Affertion of the Illegality of

Refiftance to the Supreme Power, does really nei-

ther mean the Legiflative nor executive Power, but

that he had the Pretender in his View. This is

diving into the Secrets of his Heart, and fearching

into his Thoughts, which God only knows. This
was urg'd, to avoid the ftrange Inconfiftency, in

concluding, that the Doctor was endeavouring to

undermine the Government, by preaching up the

utter Illegality of refifting it.

My Lords, If there be a double Senfe, in either

of which thofe Words are equally capable of being

underftood ; if in one Senfe the Doctor's Affertion

be undeniably clear, but in the other fome Doubt
might arife, whether his Words be criminal or not,

the Law of England is more merciful than to make
any Man a Criminal, by conftruing his Words
againft the natural Import of them, in the word:

Senfe. This is the great Juftice and Clemency of

our Law, in every Man's Cafe. But fome Perfons

are intitled to have a more favourable Conftruction

put on all their Words and Actions, ti .1 others are;

fuch as Perfons acting in the Execution of their

Offices, in Obedience to Authority, or by a Com-
miffion from the Crown ; fuch Perfons are look'd

upon as under the immediate Protection and Care

of the Law : How much more reafonable is it, that

Miniftersof the Gofpel, who have their Commiffion

from God, and fpeak in the Name of God, fhould

have the moft candid Interpretation made of what-

ever they fay ? This, I am perfuaded, was one of

the chiefeft Reafons which in the Cafe of Mr. Rof~

wellalhy'd the Rage of that Reign.; and at that Time
obtained Mercy for him, though a Nonconformift

Minifter under a Conviction of High Treafon. 'Tis

a hard Fate attends this unhappy Gentleman, if he

muft inevitably lie under the Imputation of being

thought an Enemy to the Revolution, and to our

prefent happy Eftablifhment on that Foundation.

What
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What Evidence will your Lordfhips expect he

fhould produce to clear himfelf ? He lias fhown his

Submiflion to the Revolution, from the firft Mo-,
ment his Years made him capable of doing fo. He
has given all the publick Teftimonies of his Fidelity

and Affection to the laft Reign, as well as the pre-

lent, which the Government has at any Time required

from the moft fufpected Perfons. He has taken

the Oath of Allegiance, figned the Aflbciation, and
took the Abjuration. 'Tis a miferable Cafe any
Man is in, if after he has taken the Abjuration, the

•utmoft which is requir'd, he fhall ftill be told, he
hath indeed abjur'd the Pretender, but hath not yet

forgot him. If neither the Inorfenfiveneds of the

Doctor's Behaviour, neither his Words, nor Oaths
can fatisfy •, if after all thefe Demonftrations the

Doctor has given of his Fidelity, he is ftill liable to

be cenfured, what Satisfaction is it poflible for him
to give ?

My Lords, If the Manner of this folemn Profe-

cution has not alter'd the Nature of Things, I hope
.1 may infift, without putting in a Claim of Right
j.n Behalf of all the factious and feditious People in

the Kingdom to revile the Government at Pleafure,

That by the happy Conftitution under which we
Jive, a Subject of England is not to be made crimi-

nal by a labour'd Conftruction of doubtful Words ;

or when that can't ferve, by departing from his

Words, and reforting to his Meaning. Too many
Inftances there were of this Nature before the late

happy Revolution ; but that put an End to fuch

arbitrary Conftructions.

I might trouble your Lordfhips on this Head with

Multitudes of Authorities •, but I fhall mention
only one : 'Tis an Authority ofyour Lordfhips, up<-

pn a Writ of Error, immediately after the Revolu-

tion ; Sir Samuel Barnardifton's, Cafe ; and I beg
Leave to refer to your Lordfhips Journal, May 14,

1689. 'Twas that Gentleman's Misfortune to be

called in Queftion in the Reign of King Charles the

Second (Hill. Term 1683.J for writing fome Let-

ters fuppofed to be feditious, and highly reflecting

on the Government, and the publick Juftice of the

Nation at that Time. Upon his Trial he was repre*

fented as a feditious Man, and one of a turbulent

Spirit ; and being fo painted by the Chief Juftice

who try'd him, tho' his Actions were inoffenfive ;

notwithftanding his Innocence, a Verdict was ob-

tain'd againft him ; and when he came to receive

Judgment, not being look'd upon as an inconfidera-

ble Man, nor as a Tool of his Party, but as one of

the Heads of it, a Fine of ten thoufand Pounds
was fet on him. I beg Leave to lay before your

Lordfhips what you did in that Cafe. Your Lord-

fhips reverfed that Judgment •, and as a glorious in*

fiance of your Juftice, not contenting yourfelves

with the Right you had done in the Cafe then be-

fore you, at the fame Time provided, as far as was
poflible, that no innocent Perfoxi, in After-Ages,

might fuffer Wrong. Your Lordfhips therefore,

in an extraordinary Manner, order*d the Reafons of

your Judgment to be entered in your Journal, and
they are enter'd in the following Words :

" Firff,

" The Information in this Cafe being grounded up-

h on Letters, which in themfelves were not crimi-

" nal, but made fo by Innuendo's, your Lordfhips
" declared, that Innuendo's, or fuppos'd, or forcM
" Constructions, ought not to be allow'd •, for all

" Accufations fhould be plain, and the Crimes af-

fe certained". My Lords, I hope it's unneceflary to

my prefent Purpofe, to read to you the fecond Rea-

fon ; but as it was another Inftance of your Lord-

fhips Juftice, which ought never to be forgot, I

(hall take the Liberty of doing it : It relates to the

Fine of ten thoufand Pounds. Tho' Sir Samuel

Barnardifion was a Gentleman of a very confiderabk-

Eftate, your Lordfhips declared, "Secondly, That
" this Fine of ten thoufand Pounds is exorbitant,

" and exceflive, and not warranted by legal Precc-
" dent in former Ages ; for all Fines ought to be
" with a Salvo contenemento fuo, and not to tfoe

" Party's Ruin". Thefe were your Lord fliips De-
clarations in that Cafe. If there be any Uncertainty

or Doubt in the Doctor's Expreflions, your Lord-

fhips, I hope, will put the moil favourable Con-
ftruction on them. What I have hitherto offered is,

with Relation to thefe Words, The Supreme Power -,

but that which I take to be the main Objection in this

Cafe, is, that the Doctor's Aflertion of the Illegality

of Refiftance muft be neceflarily underftood with Re-
ference to the executive Power. And if it be utterly

illegal, in any Cafe, upon any Pretence whatfoever*

then 'twas unlawful at die Revolution ; and from
thence the Confequence is drawn, That the Doctor
is guilty of this firft Charge, of maintaining, That
the neceffary Means ufed to bring about the happy

Revolution were odious and unjujlifiable. This I take

to be the Force of the Objection.

My Lords, I admit the Doctor has in general

Terms afiferted this Propofition of the Illegality of
Refiftance to the Supreme Power on any Pretence

whatsoever ; and yet I am not altogether without
Hopes, but that I fhall be able to fatisfy even the

Gentlemen of the Houfe of Commons, whether
that Expreflion be understood of the Legiflative, or

Executive Power, that he is an innocent Man, not-

withftanding that Aflertion.

My Lords, Ther* is nothing further from our
Hearts, nor is any Thing lefs necefiary to the D jctoi \s

Defence, than for us to difpute or to call in Qje-
ftion the Juftice of the Revolution. We are fo far

from it, that we look on ourfelves to be arguing
for it, whilft we are endeavouring to fhow your
Lordfhips, that the Refiftance ufed at the Revolu-
tion is not inconfiftent with the Doctrine of the

Church of England, and with the Law of England ;

and that the Doctor ufes no other Language than

what they both fpeak. When your Lordfhips have
laid afide what was urg'd the fecond Day, to fhow
the Juftice of the Revolution, and to aggravate the

Doctor's Offence, fuppofing him guilty, this Mat-
ter will lie in a very narrow Compafs ; and I am in

Hopes there will not appear to be fo great a Diffe-

rence as hath been reprefented, between the Doctor,

in his Aflertion concerning the .Illegality of Rer
fiftance, and fome of the Gentlemen of the Houfc
of Commons. I can't fay, that I differ from many
of them in their Notions of Allegiance, as ftated

the fecond Day of this Trial.

My Lords, The firft Thing on which I humbly
infift, fuppofing this general Aflertion to relate to

the Supreme Executive Power, is, that the Doctor

has not in any Part of his Sermon apply 'd it to the

particular Cafe of the Revolution.

'Twas infifted on the firft Day, That he had not

only aflerted the utter Illegality of Refiftance to

the Supreme Power, on any Pretence whatfoever ;

but alfo that he had exprefly affirm'd, that the Re-
volution was not fuch a Cafe, as ought to be ex-

cepted out of his general Rule. This I deny : I-f

fuch an Expreflion can be found in the Doctoi's

Sermon, I fhall think no Punifhment too great for

him. 'Tis one Thing, exprefly to affirm the Revo-
lution is fuch a Cafe as ought not to be excepted out

of the general Rule ; and another Thing, not to

make the Exception. The Apoftle, who in ge-

neral
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neral Terms injoins the Duties of Obedience and
Non-Refiftance to the Higher Powers, makes no
Exception when he lays down thofe Precepts ; nor
fon the other Side) does he fay, no fuch Cafe can
ever happen, wherein Obedience is not to be paid,

or Refiftance not to be made. He is filent in that

Matter ; and the Doctor's Expreflion, in this Cafe,

is agreeable with that of the Apoftle. To prove
the Doctor guilty of this firfl Charge, and that he
had directly applied his General Rule of the Ille-

gality of Refiftance to the Supreme Power, to the

particular Cafe of the Revolution, a learned Gen-
tleman, (whofe Province it was to maintain the

firfl Article) on the fecond Day of this Trial,

firfl flated to your Lordfhips the Page wherein the

Dodtor mentions the utter Illegality of Refiftance,

and read that PafTage in the following Words :

" The grand Security of our Government, and the
" very Pillar upon which it flands, is founded
" upon the fleady Belief of the Subjects Obligation
" to an abfolute and unconditional Obedience to

" the Supreme Power, in all Things lawful, and
" the utter Illegality of Refiftance upon any Pre-
" tence whatfoever." And then, fays he, the Do-
ctor goes on, and fays, " Our Adverfaries think
" they effectually flop our Mouths, and have us
" fure and unanswerable on this Point, when they
" urge the Revolution of this Day in their De-
" fence". This might very reafonably make an

Impreflion upon your Lordfhips, not comparing
thofe feveral Paffages in the Doctor's Sermon, at the

fame Time that Objection was made. But I beg
your Lordfhips will obferve the Diftance of thefe

two PafTages from each other, between twenty

and thirty Lines, in which feveral diflinct and in-

tire Sentences are contain'd, to which that laft Paf-

fage of Our Adverfaries^ &c. plainly relates. The
next Method ufed to prove the Doctor guilty,

was, by taking the PafTage in itfelf, independently,

from any other ; and this I own to be the true way
of confidering it : And taking it thus, 'tis object-

ed, If in no Cafe whatfoever 'tis lawful to refifl,

'twas then unlawful at the Revolution. Such a Do-
ctrine muft be a flavifh Doctrine. An unlimited

Pafiive Obedience and Non-Refiftance is a flavifh

Notion.

My Lords, Dr. Sacheverell does not contend for

it ; nor is there any Thing mentioned in his Ser-

mon, of fuch an Obedience or Non-Refiftance.

There is but this fmall Difference between the Gen-
tlemen of the Houfe of Commons, who think this

Expreflion fo highly Criminal, and the Doctor,

who ftill conceives it to be otherwife •, whether,

when the General Rule of Obedience is taught, the

particular Exceptions, which may be made out of

that Rule, are always to be exprefled ; or whether,

when the General Rule is laid down, the particular

Exceptions, which might be made out of that Rule,

are not more properly to be underftood or im-
plied.

I humbly apprehend, my Lords, that extraordi-

nary Cafes, Cafes of Neceflity, are always implied,

though not exprefs'd, in the General Rule. Such a

Cafe undoubtedly the Revolution was, when our
late unhappy Sovereign, then upon the Throne,
mifled by Evil Counfellors, endeavour'd to fubvert

and extirpate the Proteftant Religion, and the Laws
and Liberties of the Kingdom. The general Rule
ought always to be preffed •, but the Exceptions of
extraordinary Cafes, of Cafes of Neceflity, are ne-

ver particularly to be flated. To point out every

fuch Cafe before-hand, is as impoflible, as it is for

a Man in his Senfes not to perceive plainly when
fuch a Cafe happens.

Every Minifter of the Gofpel is fufficiently in-

ftructed from the Doctrine of his Church, from
the written Laws of the Land, and the Law of
God, to prefs the general Duty of Obedience ; but
fuch extraordinary Cafes, wherein Refiftance is law-
ful, wherein it becomes an indifpenfible Duty, are

no where laid down. The fame Apoftle, who in-

joins Obedience and Non-Refiftance to the higher
Powers, commands alfo Servants to obey their Ma-
tters, and Children their Parents, in all Things

:

Notwithflanding which general Precepts, many
Cafes may happen, wherein it may be not only
unfit, but finful for Servants to obey their Mafters,

or Children their Parents. And yet the Apoftle
never thought it proper to flate, or mention thofe

Cafes, but contented himfelf to prefs the Duty of
Subjection in general, leaving fuch Cafes (when
they happen'd) to juftify themfelves.

Such Cafes, my Lords, with refpect to Refiftance

againft the Supreme Power, are no way fit to be
confider'd, but in Parliament •, and even the Parlia-

ment itfelf hath never yet thought fit otherways to

confider them, than by way of Retrofpect, to juftify

what had of Neceflity been done in thofe Cafes j

but never went fo far as to enumerate the Cafes of
that kind, which might happen for the future,

wherein it might be lawful for the Subjeft to re-

fifl ; nothing being more evident, than that the Sub-
jects would be, fome time or other, thereby tempted
to exeed their jufl Liberty.

I beg Leave to clofe what I have humbly offerM
to your Lordfhips on this Head, with an Obferva-
tion I borrow from Mr. Pym, at his delivering the

Charge againft Dr. Manwaring. Mr. Pym, fpeaking

of the Dutchy of Normandy^ obferves, that that

Dutchy having been oppreffed with fome Grievan-

ces, contrary to their Franchifes, made their Com-
plaint to Lewis the Tenth •, who, by his Charter,

acknowledging the Right and Cuftom of the Coun-
try, and that they had been unjuftly griev'd, did

grant and provide, That from thenceforward they

fhould be free from all Subfidies and Exadlions to

be impofed by him, and his SuccefTors, yet with

this Claufe, Utilefs when great Necefftty required:

Which fmall Exception, Mr. Pym obferv'd, had de-

vour'd all their Immunities granted by that Charter.

I think I may as reafonably conclude, That if Cler-

gymen, or others, in their Sermons, Writings, or

publick Difcourfes, inftead of preaching up the

general Rule of Obedience, are permitted to ftate

the feveral extraordinary Cafes, which may arife,

the feveral excepted Cafes which, notwithftanding

the general Rule, are implied ; fuch Exceptions

will in time devour all Allegiance.

Having thus flated to your Lordfhips the Que-
ftion between us, Whether fuch excepted Cafes as

the Revolution was, are not more proper ro be left

as implied, than to be exprefs'd, when the general

Duty of Obedience is taught ; I fhall endeavour to

fatisfy your Lordfhips, Firfl, That the Doctor's

Aflertion of the Illegality of Refiftance to the Su-

preme Power on any Pretence whatfoever, in general

Terms, without exprefiing any Exception, or that

any Exception is to be made, is warranted by the

Authority of the Church of England: And, Se-

condly, That his Manner of Expreflion is agree-

able to the Law of England.

Firfl, That 'tis warranted by the Authority cf

the Church. Your Lordfhips were informed, on

the firfl Day of this Trial, with how much Bra-

very

1
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very even our Popifh Anceftors afferted the Legality

and indifpenfible Duty of Refiftance, whenever they

thought the Liberty of their Country requir'd it

;

but that at the Reformation, when Truth began to

fhine out, then it became evident, that this Notion

of the Illegality of Refiftance was a flavifh Doc-
trine. The learned Gentleman undoubtedly pitch'd

on a very proper Time to begin his Search aftef

Truth •, and from thence I fhall endeavour to trace

it.

One very early Authority I find ; it was indeed

in the Dawn of the Reformation, in a Book inti-

tied, A neceffary Dotlrine and Erudition for any

Chriftian Man ; publifh'd by the King's Command,

34 H. VIII. 'Twas a Treatife compofed by the

Direction of Cranmer, by Ridley, Redmayn, and

other very great and learned Men. I find it high-

ly commended in the Hiftory of the Reformation,

Part 1. Book 3. Page 286. The Reverend Author
of that Hiftory gives an Account how well the Re-
formers were imploy'd, {Ann. 1540.) though not

in the way of Convocation : That a felect Num-
ber of them fat by Virtue of a Commiflion from

the King, confirmed in Parliament ; and that their

firft Work was to draw up a Declaration of the

Chriftian Doctrine, for the neceffary Erudition of a

Chriftian Man-, and {Pa. 293.) that 'twas finifh'd

and let forth, with a Preface, written by thofe of

the Clergy who had been imploy'd in it, declaring

with what Care they had examined the Scriptures,

and the antient Doctors, out of whom they had

faithfully gather'd that Expofition of the Chriftian

Faith. In this Treatife I find thefe Paffages. In

the Expofition of the Fifth Commandment : " And
" by this Commandment alfo, Subjects be bound
" not to withdraw their Fealty, Truth, Love, and
" Obedience towards their Prince, for any Caufe
" whatfoever it be ; nor for any Caufe they may
" confpire againft his Perfon, nor do any Thing
" towards the Hindrance or Hurt thereof, nor of
•*' his Eftate." In the Expofition of the Sixth

Commandment: " Moreover, no Subjects may
" draw their Swords againft their Prince, for any
" Caufe whatfoever it be." The Reverend Fa-

ther of our Church, to whom the Publick is fo

much indebted for that excellent Hiftory of the

Reformation, and who has receiv'd the juft Thanks
of both Houfes of Parliament for it, {Page 291.)

declares thofe Expofitions of the Commandments
to be very profitable.

My Lords, Tho' the Treatife, in which I find

thefe Expofitions, was publifh'd in a Popifh Reign,

yet (as an undeniable Evidence that the Doctrine

of Non-Refiftance, there taught, is a Proteftant

Doctrine) I fhall fhew your Lordfhips, the Reve-

rend Author of the Hiftory of the Reformation has

himfelf aflerted it, in much ftronger Terms, than

Doctor Sacheverel has done. In Edward the Sixth's

Time, the glorious Light of the Gofpel fhone

out. The firft Book of the Homilies, prepar'd by
the Clergy, was then publifhed by the Royal Au-
thority ; in which were three Parts of a Homily,
or rather three diftinct Homilies of Obedience

:

In one of which is the Paffage mentioned in the

Doctor's Anfwer. " Here, good People, mark
" diligently : It is not lawful for Inferiors, and
" Subjects, in any Cafe, to refift and ftand againft

" the fuperior Powers; for St. Paul's Words be
" plain, that whofoever withftandeth, fhall get to

" themfelves Damnation ; for whofoever withftand-

" eth, withftandeth the Ordinance of God." In

Queen Mary's Reign, the Light of the Gofpel was
eclipfed, and the Darknefs of Popery again over-

Vol. V.
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fpread the Nation. Refiftance to Princes being a
Doctrine of the Church of Rome, your LordfhTps
will not expect any authentick Evidence to be pro-
duced out of that Reign, in Maintenance of the
Doctrine of Non-Refiftance.
When Queen Elizabeth came to the Crown, the

Truth of the Gofpel fhone forth in its full Luftrc,
and then fix Homilies were added to the other
three againft Difobedience and wilful Rebellion ;

in which your Lordfhips will find many Paffages,
wherein the Duty of Non-Refiftance is preffed and
inculcated, in much ftronger Terms than it hath
been aflerted by Dr. Sacheverell. In that glorious
Reign, the Thirty-nine Articles of our Religion
were agreed upon by the Archbifhops and Bifhops
of both Provinces, and the Clergy in Convoca-
tion ; by the 35th of which, the Homilies arc
declared to contain a Godly and l-Vholefome Doftrine,
and are order'd to be read in Churches, by the Mi-
nifters, diligently and diftinctly, that they may be
underftood of the People. In the thirteenth Year
of that Reign, a further Sanction was given to the
Homilies ; the Thirty-nine Articles were then con-
firm'd, and every Perfon in Holy Orders, to be ad-
mitted to any Benefice with Cure, was required
(by Act of Parliament made in that Year) to Sub-
scribe and Read them in the Church, and declare
his unfeigned Affent thereto.

My Lords, We have now a moft gracious Sove-
reign on the Throne, as far furpaffing her renown'd,
Predeceflbr Queen Elizabeth, in the effectual Sup-
port fhe gives to the Proteftant Intereft, and in

her pious Care for the perpetual Security of the
Church of England, as in all the other Succeffes

and Glories of her Reign. In this Reign, a per-

petual Sanction is given to the Books of the Homi-
lies, by inferring in the Aft of Union the Act made
i^Eliz. which confirms the Thirty-nine Articles -,

by the 35th of which, the Doctrine of the Church
(taught in the Homilies) is approv'd; and decla-

ring that Act, 1 3 Eliz. to be an efjentiat and fun-
damental Part of the AEl of Union : So that I may
now conclude, the Doctrine of the Church of Eng-
land, taught in her Homilies, muft continue as long
as the Union of the two Kingdoms, which I hear-

tily pray may be to the World's End. On thefe

Authorities do the Homilies of our Church fiib-

fift : And as they are thus ratified by the Articles

and Acts of Parliament, the Doctor has the con-

current Authority of the Church and State, for

what he has faid concerning the Illegality of Refi-

ftance.

My Lords, Is this Doctrine of Non-Refiftance

taught in the Homilies in general Terms, in the

fame manner as Doctor Sacheverell has aflerted it,

without expreffing any Exception ? Do the Articles

of our Religion declare the Doctrine taught in the

Homilies to be a Godly and Wholefome Doctrine ;

and will your Lordfhips permit this Gentleman
to fuffer for Preaching it ? Is it criminal in any
Man to preach that Doctrine, which 'tis his Duty
to read ? The Doctor is not only required by the

35th Article to read this Doctrine diligently, and
diftinctly, that it may be underftood by the People >

but to fhew your Lordfhips, the Doctrine taught

in the Homilies did not die, nor was altei'd at the

Revolution, I muft obierve to your Lordfhips,

that the Rubrick of the Office appointed for the

Fifth of November, by the late Queen of Bleffed

Memory, directs the Clergy on that Day, if there

be no Sermon, to read one of thefe Homilies

againft Rebellion. Since the Doctor chofe rather

to preach, than to read a Homily on that Pay,
4 Y how
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how could he better comply with the Command of

her late Majefty, than by preaching the fame Do-
ctrine as Was contain'd in thpfe Homilies he was
commanded to read on that Day, if he did not

preach ? Does an Act of Parliament, inferted in the

Act of Union, injoin him to fubfcribe to this Do-
ctrine before the Ordinary* and declare his unfeign-

ed AfTent to it in his Parifh Church ? And fhall he

be condemned in Parliament, for aflerting the Truth
of it? I mull admit, this 35th Article of our Re-
ligion is not by the "Toleration-Ac! (I will give no
Offence, by calling it by its true Name) required

to be fubfcribed by any Perfons diflenting from
the Church of England, to intitle them to their

Exemption from the Penalties mentioned in that

Act. But that Act of Parliament no way varies

the Cafe with refpect to the Clergy ; fo that what-

ever Duty was incumbent on them before, is fo ftill

;

and therefore I hope, your Lordfhips will not think

this Gentleman has fo highly offended.

As a further Proof that this Doctrine of Non-
Refiflance, as laid down by the Doctor in general

Terms, without making any Exception, is the Do-
ctrine of the Church of England, I fhall fhew your

Lordfhips, that it has been fo preach'd, maintain'd

and avow'd, and in much ftronger Terms than the

Doctor has exprefs'd himfelf, by our moft Ortho-
dox and able Divines from the Time of the Refor-

mation. 'Twould be endlefs to offer your Lord-
fhips all the Authorities I might produce on this

Occafion ; but we fhall beg your Lordfhips Pa-
tience to lay before you fome PafTages out of the

learned Writings of feveral Reverend Fathers of
our Churchy of nine Archbifhops, above twenty
Bifhops, and of feveral other very eminent and
learned Men.

That your Lordfhips may not think this Doctrine

died at the Revolution, I fhall humbly lay before

your Lordfhips the Opinions of three Archbifhops,

and eleven Bifhops, made fince the Revolution,

which will fully fhew the Doctrine of Non-Refi-
llance is ftill the Doctrine of our Church ; I would
not willingly give Offence in naming them, I am
iure I mean no Reflection, nor can it, as I think, be
any Reproach to them : I find no other Doctrine in

this Cafe taught by them, as far as I am able to

nidge, than what the Apoftles taught before them.

Witn your Lordfhips Leave, I will therefore prefume
to name them ; Archbifhop Tillotfon, the two pre-

fent Archbifhops, Bifhop Stillingfleet, late Bifhop of
Woreefter, the prefent Bifhops of Worcefter, Rochefter,

Salijbury, Ely, Bath and Wells, Lincoln, Exeter, St.

Jfaph, Carlijle and Chicefter. If I am able to fhew
your Lordfhips that all thefe Right Reverend Fa-
thers of our Church have preached the fame Do-
ctrine the Doctor has, Are the fame Words coming
out of their Mouths to be received as Oracles of
Truth, but fpoke by the Doctor fit for Articles of
Impeachment? I am'fure it's impofiible to enter

into the Heart of Man to conceive, that what thefe

Reverend Prelates have afferted, that any general

Pofuion they have laid down concerning Non-Re-
fiftance, is an Affirmance that neceffary Means ufed

to bring about the Revolution were Odious and Un-
juftijiable : Why then is Doctor Sacheverell, by ha-

ving taught the fame Doctrine, in the fame Man-
ner as they did, to be charged for having fuggefted

cr maintained any fuch Thing ?

My Lords, I dare not fuppofe this Doctrine, thus

eftablifh'd by fo many Reverend Fathers of our
Church, to be erroneous. If an intemperate Ex-
preffion of one fingle Archbifhop above a Hundred
Yea'rs fince dead, is fit to be inferted in an Article

of Impeachment of High Crimes and Mifdemea
nors, what Punifhment fhould I deferve, could I
fuppofe the Doctrine taught by fo many Archbifhops
and Bifhops to be erroneous. But if I might hope
to be excus'd, if I made the Suppofition, that the
Homilies of our Church contain falfe Doctrine, and
that fo many of the Right Reverend Fathers of our
Church are capable of erring, or being ignorant in
the Doctrine of their Church, I humbly propofe it

to your Lordfhips, whether a Clergyman who errs

after fuch great Examples, might not reafonably
have hop'd for a more moderate Correction, than an
Impeachment ! Had this flavifh Doclrine of Non-
Refiftance been firfl branded with its indelible Mark
of Infamy, and the Right and indifpenfible Duty of
Refiftance to Princes plainly fhewn ; had all the
flavifh Notions of the Common Law which we find
difpers'd throughout our Law-Books, which give
Countenance to this Doctrine of Non-Refiftance,
been firfl weeded out of them, and fome few Acts
of Parliament, intirely agreeable with this flavifh

Doctrine, been firfl repealed •, had the People been
fet right in the Notions of their Obedience, and
the Miniflers of the Gofpel been inftrucled by Act
of Parliament what Doctrine they ought to preach,
and what not ; had all thefe Things been firfl done,
and the Doctor had afterwards err'd, your Lord-
fhips might have then look'd upon him, as an ob-
flinate Offender.

The next Thing I beg Leave to confider is, the
Law of England •, whether the Doctor's Affertion of
the utter Illegality of Refiftance to the Supreme Power
on any Pretence whatsoever, in general Terms, is

agreeable to the Law of England. I hope I need not
again explain myfelf as to this Particular, I mean,
that as the general Rule is always taught and in-

culcated by the Church, fo has it always been de-

clared by the Legiflature, without making any par-

ticular Exception ; and if this Rule holds both in

Church and State, this Gentleman is flrangely un-

fortunate, if he can't be comprehended under one
or other of them.

My Lords, whatever may at any Time heretofore

have been thought proper to be done by Parliament

;

whatever Meafures, in Cafes of the lafl Neceffity,

may at any time have been taken by the People in

general, for preferving their Liberty, or afferting

the Rights of their Country, and keeping themfelves

from Slavery ; yet in no Age can any Inflance be

fhewed, not in the Reigns of thofe Princes who
have been depos'd, that this Doctrine, of the Right

of Refiftance, as it has been term'd, was ever per-

mitted to be alTerted by any particular Perfon. A
memorable Cafe to this Purpofe happened in the

Reign of King Edward the Second : An Act of Par-

liament pafs'd in the fifteenth Year of that Reign,

intitled, Exilium Hugonis de Spencer Pairis, &?

Filii. The two Spencers were banifhed by that

Act ; and the firfl Article in that Act againft them

is, " That they had affirm'd and publifh'd in Wri-
" ting, that Homage and Oath of Allegiance were

" due more by reafon of the Crown, than by reafon

" of the Perfon of the King •, and that if the King
" did not demean himfelf according to Reafon, in

" theExercife of his Government, his Subjects might
" remove him ; And that fince that Removal could

*' not be by Courfe of Law, they might therefore

" remove him by Force." The Time when this

Aft pafs'd, and what afterwards happened, is re-

markable. The Act, very foon after the making it,

was repeal'd, and 'twas thought neceffary in that

Reign the People fhould affert that Right, and there-

upon the King was depos'd. But your Lordfhips

will
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will find in his SuccelTor's Reign, they were fo far

from cafting any Blot on the Aft of Exile, that in

the 1 Edward 3. by one of their firft Afts, the Re-
peal of the Exile was annulled, and the Aft of Exile
confirm'd. It is true, that in the 21ft Year of Rich.

2. the Aft made the ift Echo. 3. for annulling the

Repeal of the Exile, was repeal'd, and the Reverfal
of the Aft of Exile confirm'd ; but in the ift of
Hen. 4. the whole Parliament held the 21ft Rich. 2.

and all the Proceedings in it, for their Extravagance,
were annulled, and from thence the Aft of Exile of
the two Spencers continued untouched. I muft
humbly obferve to your Lordfhips, that though
there were two Repeals of the Aft of Exile, yet
neither of them mention'd the Matter contain'd in

the Articles as infurficient, but the Reafons affign'd

in the Afts of Reverfal are, that " in the Proceed-
" ings againft the Spencers, the great Charter was
" not obferv'd, that the Prelates were not prefent,
«' and did not affent thereto •, and fome other De-
" fefts in Form". What Opinion our greater!:

Lawyers have fince had of this Aft of Exile, fuf-

ficiently appears, Co. 7. 11. Calvin's Cafe, the Words
are thefe : " In the Reign of Edw. 2. the Spen-
" cers, the Father and the Son, to cover the Trea-
" fon hatch'd in their Hearts, invented this damna-
" ble and damn'd Opinion, That Homage and Oath
" of Allegiance was more by Reafon of the King's
" Crown (that is, of his Politick Capacity) than by
" Reafon of the Perfon of the King •, upon which
" Opinion, fays the Lord Chief Juftice Coke, they
" inferr'd moll execrable and deteftable Confequen-
" ces. Firft, If the King do not demean himfelf
" by Reafon in the Right of his Crown, his Lieges
" are bound by Oath to remove the King. Second-
" ly, Seeing that the King could not be reformed
" by Suit of Law, that ought to be done by Force

:

" All which were condemned by two Parliaments,
" one in the Reign of Edw. 2. called Exilium Hu-
" gonis le Spencer ; and the other 1 Edw. 3. cap. 1".

I barely mention thefe Afts to mow, that however
applicable the Cafe of the Revolution might be to

that of King Edw. 2. yet that thofe very Perfons, by
whom the King was depos'd, thought it fo high a

Crime in the two Spencers, to take on them to

publifti fuch Pofitions, as to deferve Banifhment.

The next Law I beg Leave to mention, is the 25
Edw. 3. cap. 2. By which, the levying War againft

the King in his Realm is declared, in general Terms,
to be High Treafon, without an Exception whatfo-

ever : This is an Inftance of what I am contending
for, that the Law, in all Cafes concerning our Alle-

giance, lays down the general Rule, without making
any Exception. So the Oath of Obedience fas in-

join'd 3 Ja. 1.4.) all Perfons are to fwear to defend

the King to the utmoft of their Rower, againft all

Confpiracies and Attempts whatfoever, which fhall

or may be made againft his Perfon, Crown or Dignity.

The Oath is in general, without any Exception ex-

prefs'd in it ; and no Man will prefume to lay, that

Oath, which was taken from the 3 Ja. 1. 'till af-

ter the Revolution, was not true. But the Anfwer
to be given is, what I give in this Cafe, that Cafes

ot Neceffity, fuch as the Revolution, were implied,

they are improper to be exprefs'd -, and why ought
not the like Implication equally to be allow'd in

the general Affertion made by Dr. Sackeverell ? By
the Aft made 12 Car. 2. c. 30. for Attainder of the

Regicides, it is declared, that by the undoubted and

fundamental Laws of this Kingdom, neither the

Peers of this Realm, nor the Commons, nor both to-

gether, in Parliament, or out of Parliament, nor

the People, collellively, or representatively, nor any

Vol. V.
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other Perfons whatfoever, ever had, have, hath, or
ought to have, any coercive Power over the Kings of
this Realm.

My Lords, I can't apprehend this Aft to be re-
pealed : If it be not, I befeech your Lordfhips, let

Dr. Sacheverell be tried by it ; and that you will

be pleafed to confider, whether the Doftor's Affer-
tion concerning Refiftance, hath out-gone the De-
claration in this Law.
Your Lordfhips hear how fully the fundamental

Law of the Kingdom is declared by this Aft : The
Doctor has only faid, "Tis illegal to refift the Su-
preme Power on any Pretence whatfoever. The Ex-
preffion at the' End of that Djclaration may pof-
fibly be obferved, that it extends only to a coercive

Power over the Perfon of the King; I know not
what Inference may be drawn from thence, but
certainly there is nothing in the Doftor's Sermon
but what may be abundantly juftified by the De-
claration in that Aft.

The Militia Aft, the 13th and 14th Car. 2. c. 3,

for ordering the Forces in the feveral Counties of
this Kingdom, contains a Declaration as ftrong as

the former : By that Act 'tis declared, That neither

both or either of the Houfes of Parliament can, or

lawfully may, raife or levy any War, offenfive or de-

fensive, againft his Majefty, his Heirs, or lawful

Succeffors. When I perufed this laft Declaration in

the Recital of the Afts, I read carefully to the End
of it, to look for the Exception, but could find

none. If there be no Exception in that Aft ; but that

it ftands as a general Declaration of the Law •, if

neither, nor both the Houfes of Parliament can or

may raife or levy War, offenfive or defen five, againft

the King, is it a high Crime and Mifdemeanor to

affert in general Terms that Refiftance to our Prince

is unlawful ? Pray, my Lords, compare the Doftor's

AiTertion in his Sermon with the Declaration in

this laft Aft of Parliament.

By the Corporation Aft, 13 Car. 1. feff. 2. cap. 1.

all Mayors, Aldermen, Common-council Men, and
other corporate Officers there enumerated, are re-

quired to take an Oath, That it is not lawful upon

any Pretence whatfoever to take Arms againft the King.

By the Militia Aft, which I have already men-
tioned, the lame Oath, That it is not lawful on

any Pretence zvhatfoever to take Arms againft the

King, is required to be taken by every Peer of the

Realm, before he is capable of afting as a Lieutenant

or Deputy Lieutenant ; and by every Commoner of

England, before he can be capable of afting as a

Lieutenant, Deputy Lieutenant, Officer or Soldier

in the Militia. By the Aft of Uniformity, 13 fcf

14 Car. 2. cap. 4. all Ecclefiaftical Perfons, and ma-
ny others under the feveral Denominations in that

Aft, are required to fubferibe to the Truth of that

Affertion, That it is not lawful on any Pretence what-

foever to take Arms againft the King. This is the

Language of our Law, and the like do the Apofties

ufe in their Precepts touching Obedience and
Non-Refiftance to the Supreme Power.

But here I ought to obferve, an Objection has

been made to thefe feveral Afts, that by an Aft

made in the fecond Year of the late King and Queen,

'tis enacted, " That from thenceforth the Oath in-

" joined to be taken or fubfenbed, by the feveral

" Afts I have mentioned, mould not be required to

" be taken by any Perfon whatfoever ; and that the

" former Afts of Parliament, as to that Oath, are

" thereby repealed". 'Tis a very tender Repeal,

my Lords, if it be one •, but admit it to be one, it

feems to have been argued from thence by a learned

Gentleman, with whom in many Things he faid

4 Y 2 I no
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I no Way differ, that this Doftrine of Non-Refi-

ftance was become the more unlawful, becaufe that

Oath was not to be taken from thenceforward.

My Lords, As the Corporation Aft required the

Swearing, 'twas not lawful to take up Arms againft

the King, fo does it direft the Subscribing to the

unlawfulnefs of the Solemn League and Covenant

;

now by the fame Argument, the Solemn League
and Covenant may be proved to have been a lawful

Oath.

I befeech your Lordfhips to confider, whether the

Repeal of this Oath can have any Weight with

your Lordfhips. 'Twas a general Affertion, to which
all the Peers and Commoners, in the Employments
I have mentioned, were to fwear ; there is no Ex-
ception in the Oath, but what is implied in it. Was
not the Propofition as true before it was fworn, as

after ? Was it therefore true becaufe 'twas fworn

;

or was it fworn becaufe it was true ? Did the

Swearing it make it true ; or the Truth make it

fit to be fworn ? If it was true when it was fworn,

the Propofition was equally true before, and fince.

I believe, fince the Oath was taken by fo many
Peers and Commoners, no Man will pretend to

queftion the Truth of "the Propofition.

My Lords, I have gone thro' the feveral Laws I

mail lay before your Lordfhips on this Occafion ;

and let me once more humbly beg your Lordfhips,

that yen will be pleafeci to compare the Doctor's

Affertion in his Sermon, concerning the Illegality of

Refinance, with them ; whether it be ftronger than

the Declaration of the undoubted and fundamen-
tal Law of the Kingdom, in the Aft againft the

Regicides ; than the Declaration in the Militia

Aft ; than the Oath required to be taken by fo ma-
ny Afts of Parliament ; than the Declaration in the

25th of Edward III. All the Doftor has faid, is,

That P^ejijlance to the Supreme Power is illegal, on

any Pretence whatfoever. All the Peers and Com-
moners of England, under the Characters and Em-
ployments I have mentioned, have fworn to the

Truth of it ; the 25th of Edward III. declares it

to be High Treafon ; and your Lordfhips have
heard what St. Paul fays.

My Lords, I began this Difcourfe, relating to

the Doftrine of the Church and the Laws of the

Land, with the moft fincere Proteftation, That it

was far from my Intention to offer any Thing in-

confiftent with the Juftice of the Revolution : I

think the Juftice of it confident with our Laws, the

Exceptions to be made being always implied. And
furely none can ihew themfelves truer Friends to

the Revolution, than thofe who prove that the Re-
volution may ffand without impeaching the Do-
ctrines of our Church, or any fundamental Law of
the Kingdom. Dr. Sacheverel being impeached
for not making the Exception, when he laid down
the general Rule ; I beg Leave to turn the Cafe,

and fuppofe he had made it. Had he been ftating

the Cafe of a Revolution, on a Day when he prefs'd

the Illegality of Refiftance, on a Day when, if he
did not preach, he was obliged to read one of the

Homilies againft Rebellion, in which there is no
Exception ; Had he been picking Holes for the Sub-
ject: to creep out of his Allegiance, and had he

been cited before his Diocefan ; might he not have
been queftioned, by what Authority he prefumed
to preach in that Manner ? Whether he found fuch

Doftrine taught by the Apoftles, by the Homi-
lies, or by any of the Reverend Fathers of our
Church ? Might he not have been told, it was his

Duty, in Imitation of thofe great Examples, to

prefs the general Duty of Obedience, and the Il-

legality of Refiftance, without making any Excep-
tion whatfoever ? Had he been queftioned before

the Temporal Power, for preaching in the Manner
he has done ; had an Indiftment been framed
againft him on his general Affertion, and brought
before the twelve Judges •, I humbly apprehend,
not one of them would have declared he went too

far. But had he been making Exceptions out of
the general Rule of Obedience, efpecially if he had
been tried by fuch Judges as were before the Revo-
lution ; might he not have been told, 'Twas eafy

to difcern what Spirit he was of, of what Party
he was, and what he aimed at, what he intended

;

That he had not been preaching in Defence of the

late Revolution, to fliew the Juftice of it ; but
that he was covering the Treafon of his Heart, and
under Pretence of juftifying one Revolution, he was
labouring to bring about another. He, who knew
how far the Defign had gone of landing the Pre-
tender but two Years fince ; what elfe could he.

mean, by picking Lloles in the Rules for our Obe-
dience ?

I have but a Word or two to add to the other

Charges of this Article. The Gentlemen of the

Floufe of Commons were pleafed to obferve, That
tho' there were four Articles, the Subftance of
them all centured in the firft. The fecond Charge
in this Article is, That his late Majefiy in his

Declaration, difclaimed the leaft Imputation of Refi-

ftance. It is not, I hope, a fufficient Ground for an
Article of Impeachment, if the Doftor has eX-

preffed himfelf in an obfeure Manner. I muft con-

fefs, I can't eafily comprehend him myfelf ; but it

may be any Man's Misfortune to exprefs himfelf in

fuch a Manner, as to make it decent and fit for him
to explain himfelf: And I hope the Doftor has ex-

plain'd himfelf, fo as to fhow, that tho' he may
have fpoken improperly, he has yet fpoken inno-

cently. The Gentlemen of the Houfe of Com-
mons declare, by Refiftance they mean the Refi-

ftance of the Subjects to their Sovereign : But Refi-

ftance, where the Doftor mentions his late Maje-
fty to have difclaimed it, cannot have that Meaning.
He was a Sovereign Prince, and might refill whom
he pleafed. Perhaps the Paffage in the Doftor's

Sermon may be capable of different Conftruftions,

but the Doftor has taken Care to prevent all Man-
ner of Miftakes that might pofiibly arife from
thence : He has not only (as was obferved by one

of the Gentlemen of the Houfe of Commons)
made a marginal Reference, to fhow what he

meant ; which might have been done when he ap-

prehended that Expreffion would be found fault

with ; but he has in the Sermon itfelf quoted

what the Parliament did, in burning a Treatife

which related to the King's having conquered the

Kingdom.
My Lords, it was ask'd, What had he to do

to take Notice of that Matter ? What led him to

juftify the late King ? Was there ever any Body

living that imputed any fuch Thing as Conqueft to

him ? My Lords, If there never was but that one

Imputation endeavoured to be caft on his Memory,
as I never heard of any other, furely then he did

well to wipe off that Imputation ; and that this

has been laid to his Charge, I muft refer to the

Journals of both Houfes of Parliament. Your

Lordfhips refolved the Affertion of King William's

and Qneen Mary'?, being King and Queen by Con-

queft, was injurious to their Majefties rightful

Title to the Crown, inconfiftent with the Principles

on which this Government is founded, and tending

to the Subverfion of the Rights of the People : And
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on the 25th of January 1692. your Resolution be-
ing communicated to the Commons, was unani-
moufiy agreed to.

The kit Part of this Article is, That to impute
Rejiftance to the Revolution, is to caft black and 0-

dious Colours on his late Majefty and the [aid Re-
volution. My Lords, There are thefe words in the
Doctor's Sermon, of cafiing black and odious Co-
lours on his late Majefty and the Revolution : They
are in the Ciofe of a Sentence, which immediately
precedes the Expreffion of his late Majefty's
difclaiming the leaft Imputation of Refiftance. It

is impofllble to miftake the Place
; your Lordfhips

will examine it ; and from thence let him take
his Fate, Whether that Paflage is applicable to

pyhat went before it, or to what follows after.

Thole Words of cafting black and odious Colours,

are fo far from referring to his late Majefty's dif-

claiming the Imputation of Refiftance, that they con-
clude the Sentence which went before it ; in which
the Doctor mentions New Preachers, and New
Teachers, that broached abominable Pofttions, That
the People have a Right to cancel their Allegiance at

Pleafure, to call their Sovereign to Account ; and
who pretend to juftify the horrid Murder of the Roy-
al Martyr King Charles the Firft, and endeavour to

skreen themfehes, and their vile Notions, under the

Revolution. The Doctor having mentioned thefe

New Preachers and their Doctrine, goes on : Our
Adverfaries think they effectually flop our Mouths,
and have us fure and unanfwerable on this Point,
when they urge the Revolution of this Day in their

Defence. But certainly they are the greateft Ene-
mies of that, and his late Majefty, and the moft un-
grateful for the Deliverance, who endeavour to caft

fuch black and odious Colours upon both. I pray, my
Lords, What does this refer to ? Don't it clear the
Revolution againft the Venom of thofe Mifcreants,
who pubiiili fuch villainous AfTertions as thefe ?

But 'twas objected by a learned Gentleman, What
has a Minifter to do to meddle with thefe Things ?

If any Man offend againft the Temporal, or Eccle-
fiaftical Law, the Courts are open ; the Magiftrates
are to punifh.

My Lords, I don't find, if this Doctrine holds,

that he muft preach againft any Thing : If he muft
not preach againft any Thing which may be profe-

cuted, either in the Temporal or Ecclefiaftical

Courts, he muft not preach againft any Offence
that is forbid by the Ten Commandments. Per-
haps it will be urged, that there are no fuch People
as thefe New Preachers, and New Teachers ; that

he is raifing a Phantom, and then throwing it

down; he is only imagining Cafes, of which there

are no Inftances ; that there are no fuch Men,
who endeavour to juftify the Murder of King
Charles, or defend it by the Revolution. We will

mow there are too many Inftances of fuch Perfons,

who make no fcruple to publifh thefe Pofitions,

and caft Reflections on the Queen and her Govern-
ment, whom the Dodor has been defending. He
is not the Perfon he has been reprefented •, he
hath no difloyal Thoughts about him : Sure I am,
he would rather die in her Majefty's Defence. We
fhall fhow your Lordfhips, that there are fuch

as run moft vile Comparifons between the Revolu-
tion and the moft execrable Murder of King Charles

the Firft, and can find no better Difference between
them, than this abominable Diftinction of a Wet
Martyrdom and a Dry One.

Mr. Dodd.^K VTY Lords,

for

I am likewife a Coun-
Dr. Sacheverell ; and I

cannot but think, by the fame Arguments that
have been uied to maintain thefe Articles, any
Book or Sermon, be it never fo innocent, may be
reprefented to be a Label.

The Gentlemen Managers of the Houfe of Com-
mons, with Submifiion, have fcarce any three of
them agreed in any one principal Point-, only in

this moft of them have agreed, That the Doctor is

a Criminal before he is condemned. He has been
in the whole Debate (generally fpeaking) fo cal-

led ; the ufual Expreffion having been, The Cri-

minal at the Bar: This (as it is not ufual in other
Places) would have been a great Difcouragement to

us that are his Counfel, and great Difcouragement:
in his Defence, but that we confider that the Judg-
ment is your Lordfhips, and that by ycur juftice

he muft ftand or fall. It has been reprefented, as

if this Sermon had been perilled and approved by
Lawyers ; but this is only fiiggefted, (as other Mat-
ters have been) yet there is not the leafl Proof
thereof. We have had different Facts charged upon
us ; fometimes we are taxed for having laid too

much, and fometimes for having faid too little, and
not mentioning Things that were the proper Subject
of the Day.
My Lords, we apprehend thefe Matters are ob-

jected for want of obierving the Sermon itfelf; for

as it was preached on the Fifth of November, fo

your Lordfhips will find an Account given for

a Leaf together, fetting forth the horrible De-
fign of the Powder Plot. Your Lordfhips will

alio find, both in the Body and Conclufion of
the Sermon, Notice taken of our Deliverance on
this Day.

There have been fome Acts of Parliament cited

by the Gentlemen Managers for the Houfe of Com-
mons ; that of the 25th Henry 8. about the Supre-

macy, which we apprehend is not to the prefent

Purpofe. It only afferts the Supremacy, that is,

the Independency of the Crown, which was ufurp'd

by the Papal Authority •, for furely King Henry, the

Eighth, was a Prince that would as little bear the

Doctrine of Refiftance, as any Sovereign that ever

wore the Crown of thefe Kingdoms.
There have been many Things faid by the Gentle-

men of the Houfe of Commons that we heartily

agree with them in. The Revolution was a Cafe we
all agree out of the general Rule; and fo in every

Thing we fay, we hope your Lordfhips will under-

ftand it. We neither do nor can underftand it ;

it is againft our Judgment and Intereft to think

otherwife. We are hearty well Wifhers to the Re-
volution, and to the Happinefs of England, that is

in a great Meafure built upon it. We agree the

Law of the Land is the Meafure of the Prince's Au-
thority, and the Peoples Rights ; that in the Cafe of

the Revolution, when the Laws were overturned,

Popery was coming in upon u c
, and Property figni-

fied nothing : The People of England being invited

by his late Majefty, did refort to the laft Remedy,
even that of Neceffity ; and that Neceffity did in-

duce Refiftance, and juftify 'em in it ; and upon
that Foot the Revolution fucceeded. We totally

deny that the Doctrine of Ndn-Refiftance, as kid

down by the Doctor, and as after ted by him, was
intended for the Pretender, or any other but her

Majefty and her Government ; or can be conftrued

a thwarting the Revolution : His AfTertions are

general ; thofe general AfTertions will have their

particular Exceptions.

Sure it has not, -nor can be made out, that we had

an Eye in favour of the Pretender in any part ot

this Difcourfe. Now it has been by leme of the

Gentle-
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Gentlemen admitted to us, that the Doctrine in the

Main is right ; but, fay they, you had your
Thoughts, your Eyes on the Pretender. Now this

is fo very contrary to what the Doctor has afferted

in his whole Sermon,, that I hope there is no
Ground for it : For the Doctor fas a dutiful Sub-
ject) takes Notice that her Majefty is the laft of
the Lineal Defceht, as the Relict of the Royal
Family ; which quite difowns the Pretender and his

Right. And can any one imagine, that in fuch

Expreffions he could have an Eye to the Preten-

der ? For if there be any Pretence of Title in the

Pretender, it mull be as a Defcendant of that

Family. But he takes Notice, that her Majefty is

the only one left of that Family in a Lineal Defcent

;

and I think that is enough to acquit the Doctor of
having an Eye to him beyond the Water.

Having, my Lords, made thefe Remarks, I mail
now confider the Articles as they lie before your
Lordfhips. In the Preamble to the Articles, there

is Notice taken of three Acts of Parliament. The
firft is the Acl declaring the Rights and Liberties of
the Sub'ucl, and fettling the Succeffion of the Crown.
The fecond is the AM for preventing Vexatious

Suits againfl Such as acled in order to bring in their

Majefiiesj and for their Services. The third is the

AM for paying th-e States General of the united Pro-
vinces their Charges for his Majefty's Expedition into

this Kingdom, and for other Ufes. Thefe are the

three only Acts that are cited in the Preamble of
thefe Articles : I fhall fay but a Word to each of
them. As to the Act called The Bill of Rights, I

don't find that that Act meddles with the Points of
Refiftance or Non-Refiftance ; the whole Ground
and Tenor of that Act is upon the Abdication. It

fettles the Crown upon the Vacancy of the Throne.
It is faid, Whereas the late King James the Second

having abdicated the Government^ and the Throne

being thereby vacant, &c. There is no other Fact

ftated •, there is no Mention of Refiftance. But the

Throne being vacant, the next Head in that Act
fays, That King James having abdicated the Govern-

ment, and their Majeflies having accepted the Crown,

did become lawful King and Queen, &c. Thefe are

the only Paffages in that Act as to this Matter : It

has prei'erved the Liberties of the Subject ; efla-

blifhed feveral Rights which are their antient In-

heritance ; told the People that the Throne was
vacant •, and being fo, that their late Majeflies

were lawful and rightful King and Queen, as

undoubtedly we all agree they were.

My Lords, The next Act mentioned, is the Ail

for preventing Vexatious Suits againfl fuch as acled in

order to the bringing in their Majeflies, or for their

Service. This goes further than the Bill of Rights

;

but whoever reads it, will find, it is but the fame

Act in Effect, that was enacted in the Reign of

Edward III. after Edward II. was depofed. It is

a meer Act of Indemnity, an Act of Pardon for

Officers Civil and Military. It only exempts them
from Profecution, that having been Tranfgrefibrs

againfl the llrict Rules of the Law, were fubject to

private Actions ; and no lefs could be done than

to exempt them from fuch Profecutions ; and there-

fore that Law pardons all Actions of Trefpafs that

were committed upon that Occafion.

My Lords, The next Act taken Notice of is,

That/<?r paying the States General. That, I don't fee,

takes any other Notice ; but is only for paying the

Dutch 600,000 /. for their AiTiftance to his Majefty

at his coming into this Nation, for our Deliverance

.from Popery and Arbitrary Power,

Then the Preamble charges the Doctor with
Preaching and Publifhing the Sermon and Dedication -,

and that is faid to be done with a wicked, ma-
licious and feditious Intention, to undermine and
fubvert her Majefty*s Government, and the Prote-

ftant Succeffion as by Law eftablijhed -, to defame her

Majefty*s Adminiftration ; to afperfe the Memory of
his late Majefty ; to traduce and condemn the late

happy Revolution ; to contradicl and arraign the Re-
folutions of both Houfes of Parliament -, to create

Jealoufies and Divifions among her Majefty'-'s Sub-

jetls ; and to incite them to Sedition and Rebellion.

Thefe are the Corollaries that are drawn from the

Preamble of the Articles of Impeachment ; and
thefe are the Facts which mufl make thefe Articles

criminal, or they can't be fo at all. Thefe Facts

we utterly abhor and deny, and fay we are not
guilty of them ; and hope it will fo appear to your
Lordfhips.

My Lords, I fhall now come to the firfl Article

itfelf, and fhall fhortly fpeak to the three Divifions

of this Article : It confifts of three Heads. The
firfl is, That the Dotlor fuggefts and maintains,

that the neceffary Means ufed to bring about the

happy Revolution were odious and unjuftifiable. The
fecond is, That his late Majefty, in his Declaration

difclaimed the leaft Imputation of Refiftance. And the

third is, That to impute Refiftance to the Revolution,

is to caft black and odious Colours upon his late Majefty
and the Revolution.

As to the firft, That he fuggefts, that the necef-

fary Means ufed to bring about the Revolution were

odious and unjuftifiable -, My Lords, we can't have a

better Anfwer to this, than utterly to deny that we
have made any fuch AfTertion: We have not done it

in Words, nor in any Words that will bear that

Conllruction. We infill, that as it can't be proved

out of the Sermon, fo neither out ofany other Action

of his Life, or any other Sermon by him preach'd.

We fay, that in no Part of his Sermon he has

affirmed any Thing of the neceffary Means ufed to

bring about the Revolution ; that was a Point not fit

for the Doctor to meddle with, the Legiflature had
taken Care of that. On the contrary, we have all

along endeavoured in that Sermon to clear the Re-
volution and his late Majefty

.
(and we hope we

have done it effectually) from the black and odious

Colours which their greatell Enemies had endea-

voured to caft upon them. To this Part of the Ar-
ticle we have pleaded Not Guilty. We have denied

the Fact ; it has not been prov'd upon us ; the

Sermon don't prove it, nor does the Dedication

prove it -, but they prove quite the contrary, as by

feveral Paragraphs of the Sermon compared toge-

ther will appear.

The fecond Divifion of this Article is, That his

late Majefty, in his Declaration, difclaimed the leaft

Imputation of Refiftance. This Fact we do acknow-

ledge, if it be underftood as the Doctor explains it,

and proves it by the Declaration itfelf. We take it

to be very juft and true ; the Refiftance the Doctor

mentions, being fuch a Refiftance as tends to Con-

quefl only, as by the Words plainly appear, which

are printed, and referred to in the Sermon. It can

have no other Confideration, or Meaning, as will

appear to any that read that Part of the Sermon

with any Candor, or any Ingenuity. The Doctor

has taken Care to exprefs it in Words, that there

might be no Room for Exception. His Highnefs

declares in Oppofition to thofe who give it out, that we
intend to conquer and inflave thefe Nations, that we

have thought fit to add a few Words to our Declara-

tion :.



1 709. H. L. for High Crimes and Mifdemeanors. 7 1

9

tion : It is not to be imagined that either thofe who
have invited us, or thofe who are already come to

afftft us, can join in a wicked Attempt of Conqueft,

to make void their own lawful Titles to their Honours,

Eftates and Interefts. And undoubtedly it is fo.

He did not come to conquer and enflave us, but
to make us a free People ; to preferve and reftore

our Religion, Laws and Liberties ; which, my
Lords, with humble SubmifTion, has been the Senfe

of the Nation ; and Notions of a different Kind, and
fueh Alfertions in printed Sermons, have been ani-

madverted upon.

Now if the Doctor, having his Eye in that Ex-
preffion on the Matter of Conqueft that others had
infinuated, and that the late King did difclaim any
fuch Pretence, did exprefs the fame by Refiftance,

the ExprefTion, we hope, is applicable to the Subject-

matter that was before him, and ought not to be
wrefted or turned to any other Purpofe. . Nothing
can fhew more his Meaning than his own Quotation :

He refers to King William's, Declaration, to juftify

him in that Matter.
;

>

The next Head is, That to impute Rejiftance to

the faid Revolution, is to caft black and odious Colours

upon his late Majefty, and the faid Revolution. This
we likewife utterly deny to have maintained ; we
have faid no fuch Thing quite thro' the Sermon ;

we have not taken upon us to meddle with that

Point : It was an improper Subject for him to med-
dle with. The Doctor neither affirms, nor fays any
Thing of thofe that impute Refiftance to the Revolu-
tion ; but thofe which the Doctor intended, and
which are plainly meant, if the preceding Words
mult be the Words to which the Subfequent and
Conclufion of the Sentence relates, then they are

Perfons of dangerous Difpofitions, that place the

Power in the People ; that pretend to a Power to

call their Sovereign to an Account at their Will and
Pleafure; Pofitionsthatftandcondemn'dby the Laws
of the Church and State, and then vouch the Re-
volution in Defence of thefe Principles. Thefe are

the Perfons mentioned and intended by the Doctor,
whofe Principles and Practices caft black and odious

Colours upon the Revolution.

My Lords, The Doctor, we own, in his Sermon,
has afferted this general Propofition, viz. Abfolute

Obedience in all Things lawful to the Supreme Rower ;

and the utter Illegality of Refiftance of the Supreme

Rower upon any Pretence whatsoever And this be-

ing the Article, if we underftand fome of the Gen-
tlemen of the Houfe of Commons aright, on which
the whole Impeachment turns ; and that if we
were clear of this Article, there would be no Rea-
fon to follow us upon the others ; it gives us

an Occafion to inlarge a little further upon this

Point.

My Lords, Non-Refiftance in general we do afTert

as a Rule ; yet we agree there is an Exception im-

plied in that Rule, and that Exception, we fay,

was the Cafe of the Revolution. When this general

Rule has an Exception in it, it muft be in a Cafe of

the utmoft Neceffity implied, and is not exprefTed,

ftated, or determined in any Law or Act of Parlia-

ment that I know of, except in the Particular herein

after-mentioned.

My Lords, This Doctrine is agreeable to the

Scriptures ; is taught by the Church of England in

her Homilies, Articles and Injunctions ; by her

Bifhops and Fathers ; and in all Admonicions we
have had from the Bifhops and Paftors of the

Church, from Time to Time. I fhall not name them,

fome ofthem have been named. We fhall produce

Sermons preached before her Majefty, your Lord-

fhips, and the Houfe of Commons, on the mod To"

lemn Occafions, where this Doctrine has been fully

afferted, even beyond what the Doctor has laid dow"-
Both your Lordfhips and the Commons have return-

ed Thanks to the Bifhops and Clergy that have
preach'd them ; and therefore we can't apprehend
ourfelves to be worthy of this Reprehenfion. We
fhall produce them in Evidence, and vouch Autho-
rities before the Reformation, and in the Infancy of
it : The Homilies which are allow'd by the Church,
and eftablifhed by feveral Acts of Parliament.

This we take to be agreeable to the Laws and
Statutes of the Realm. The Law makes it High
Treafon, for particular Perfons to refill the Su-
preme Power.
The Spencers in Edward the Second's Time af-

ferted, That if the King did not govern well, the

People might remove him, and that by Force ; but
that was condemn'd by two Acts of Parliament, in

E. II. and E. Ill's Reign. The Act of 25 E. III. that

famous Act that has been the Standard for Treafon
for many Ages, is agreeable to the Doctor's Affer-

tion ; and when there were Breaches made in that

Law in Queen Mary's Time, thofe Acts were again

repeal'd : Now I need not repeat, that to refift the

executive Power, and the Perfon of the King, by
that Act, is compaffing his Death, and levying War
againft him. They have always looked upon it, that

refilling the King is levying War, it is a compaf-
fing and imagining the Death of the King ; I fhall

therefore fay no more on that particular Act of Parr

liament, but come to later Times.
In the Act of 12 Car. II. cap. 30, it is declared,

That it is the undoubted and fundamental Law . of
this Kingdom, that neither the Peers of this Realm,
nor the Commons, nor both together, in Parliament or

out of Parliament, nor the People collctlively or repre-

fentatively, nor any other Perfons whatfoever, ever had,

have, or ought to have any coercive Power over the

Perfons of the Kings of this Realm. Here is a De-
claration as full as can be, I am fure as full as the

Doctor's Sermon ; and yet this Declaration, I do
agree, muft have an Exception in a Cafe of the

utmoft Neceffity : And I hope there is as much Rea-
fon to allow the Doctor an Exception, as in this

Act of Parliament.

The next Act is the Corporation Act, 1 3 Car. II.

in which all the Officers of Corporations are di-

rected to fwear, That they do believe, that it is not

lawful, upon any Pretence whatfoever, to take Arms
againft the King. Here is as full a Declaration to be

made by all the Magiftrates of Corporations, as

general Words can carry, and yet I would be un-

derftood in every one of thefe, that there is an Ex-
ception of Neceffity ; but whether the Doctor was
a proper Judge of that Neceffity, I fhall take Notice

by and by.

The next is the Militia Act, 1 3 and 14 Car. II. and
there is the fame Declaration to be made by every

Lord Lieutenant, Deputy Lieutenant, Officer and
Soldier, That it is not lawful, upon any Pretence what-

foever, to take Arms againft the King. And the

Preamble of that Actisftronger, for in the Preamble

of that Act it is declared, That both or either of the

Houfes of Parliament, cannot nor lawfully may raife or

levy any War, offenfive or defenfive, againft his Majefty,

his Heirs, or lawful Succeffors.

The next Act is the Act of Uniformity 13 and

14 Car. II.

The next is the Act for Select Veftries, which

injoins all Deans, Parfons, &c. to make this De-
claration, That it is not lawful, upon any Pretence

whatfoever, to take Arms againft the King,

The
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The next Act is the Aft of Afibciation, whereby

all PerJons are engaged to ftand by and ajjifi one an-

other againjl all his Majefty*s Enemiesi without any
Limitation.

The next is the Act which cftablifhes the Abjura-
tion Oath, 1 3 £s? i^W.lll. Which was taken in

the late Reign, and the Acts of i cs? 6 of her

Majefty's Reign, whereby all Perfons in Office are to

/wear to defend the King and Queen, to the uttefmoft

of their Power> againft all Traiterous Confpiracies

and Attempts whatsoever, whichpall be made againjl

her Perfon-, Crown or Dignity\ And that thefe

Words may have the plain Senfe put upon them,

They are to declare that they make that Recognition,

Acknowledgment, Abjuration,. Renunciation, and Pro-

mife, heartily, willingly, and truly, upon the true Faith

if a Chriftian. Now this Refiftance can't be agree-

able to this Abjuration, for to refill is not the way
to defend.

My Lords, We think that the Doctrine of

Non-Refiftance, as a general Propofition, is war-

ranted by the Laws of the Land •, and when there

is an Exception implied therein, mull only be de-

termined by the Wifdom of the Nation, and not

by any one Doctor or private Perfon whatfoever.

The Doctor's Propofition is about Non-Refiftance

of the Supreme Power, and we have no Reafon to

take a greater Weight upon us than the Words of

our Sermon ; and whatever Conftrudlion may be

Jmt upon it, in Relation to the Executive Power,

yet the Propofition holds as to the Supreme Power,

which is all the Doctor has afTerted. The Supreme
Power is the Queen and Parliament, and to this

Supreme Power the Doctor has prefs'd the utter

Unlawfulnefs of Refiftance •, and I have not heard

it faid by any that it is lawful to refill the Queen
in Parliament. Here is the Strength of the Na-
tion, and here there ought to be a Standing Obe-
dience, otherwife it is letting up the People to be

Judges, and not the Collective Body of the People

aflembled in Parliament.

My Lords, in a particular Cafe of the utmoft

Necefiity, what Conftruclion mull be made as an

Exception out of the General Rule, muft be left to

Time and Circumftances (when fuch a Cafe mail

happen ) to determine, and muft be determined by
the Wifdom and Strength of the Nation, if ever

fuch a Cafe fhculd happen, which 1 hope never will

more.

There is indeed one Exception made in one par-

ticular Cafe in the Bill of Rights, where it is En-
acted, That if the King or Queen fhall be reconciled

to the See of Rome, or profefs the Popifh Religion, or

marry a Papift, then fuch Perfon fhall be excluded to

inherit the Crown, or have Regal Power in the Realm,

and that the Peoplefhall be abfolved of their Allegiance.

And this I take to be the firft ftated and determin'd

Exception to this general Rule that ever was made
in any Act of Parliament.

My Lords, We think the Government can fcarce

be juft to itlelf, that don't encourage and com-
mand this Obedience, this Non-Refiftence. This

is a Rule profitable to all Governments, let the

Nature of them be what they will ; it is for the

Peace and Quiet both of Church and State. It

would be wife Work to have the Exception to this

Rule ftated by every one that comes into a Pulpit.

I know not whether it would not be High Treafon

in them to do it, fure I am, it would be a high

Crime: And if thefe Points are doubtful or dif-

putable (as at leaft muft be agreed) fure they are

no Grounds for an Impeachment.

What Dodrines fhould a Minifter of the Church
of England preach, if not thofe that are delivered
in the Scriptures, and in the Doctrines of the
Church? Muft he fearch another Rule than the
Scriptures, the Laws and the Fathers of the Church,
have laid down ? Muft he tell the People, that the
Doctrine of Non-Refiftance of the Supreme Power
is the Doctrine of the Church of England? Or muft
he limit this Rule, and ftate the Exceptions to it ?

Sure this would be very ftrange for the Doctor to
do : He muft tell them Refiftance is unlawful, but
there is an Exception to that Rule \ but what that
Exception is, I muft not tell you, but you muft find
it out as you can. Is not this to pick Holes in the
Duty and Allegiance of the Subject, and would
look like the Blind leading the Blind.

My Lords, We think it would be a very ftrange
thing for a Minifter of the Gofpel to diftinguim in
this Cafe : It would not be allowed him, it would
be an Offence for any Preacher to do it. He muft
preach the general Propofition, he muft inculcate
the General Rule, and he muft preach in the Words
that the Laws of God, and of this Land, have de-
livered it in ; he muft not vary it, to find Meanings
to help the People, like a good Cafuift, to diftin-

guifh themfelves out of their Allegiance.

Now fo far we apprehend is the whole Sermon of
the Doctor's to be underftood, as not rafing the
Foundations of the Government, not inciting to Re-
bellion, but preaching Obedience to the Laws of
GOD and Man. It is a great Misfortune for the
Doctor to be reprefented as preaching this Doctrine
for the Sake of the Pretender. We think, at leaft,

it may be a Comfort to him, that there is not a
Syllable of Proof or Truth in it ; and that on the

contrary, the Doctor difclaims all Right in the Pre-
tender, by afferting and acknowledging her Majefty's
Right, and exprefling a paflionate Concern, that

her Majefty is the Relict of the Royal Family.
We have given all the Affiirance of our Fidelity

the Law demands, we have taken the Oath of Ab-
juration, and been always fubmifiive to her Majefty,
and the Laws of the Nation, given all the Security

of our Allegiance and Loyalty that the Govern-
ment required.

The Doctor fully declares his Meaning in this

Sermon : Does he not all along fubmit to the Go-
vernment, and pray for the Queen and Government?
He has done it in feveral Places of his Sermon,
particularly in one Place, which will carry a great

Weight in it. What (fays he) / have thus freely

fpoken, I hope is as much without Offence, as it pro-

ceeds from a tender Concern for her Majefty's Perfon,

and a hearty Zeal for the Safety of our Church and

Conftitution. Surely after this Declaration, in Com-
mon Juftice, there ought to be no Conftruction of

a Man's Meaning made by Inference. Here is a

full Declaration, that what he has done he has done

in Service and Zeal to her Majefty and the Confti-

tution in Church and State.

When there is not through the whole Sermon any

plain Words to ground fuch a Conftruction, when
there is not the leaft Proof offer'd, but only by fuch

forced Conftructions, when different Words are

pick'd out from different Places, and Words fo di-

ftant arejoin'd together to make up Sentences ; and

then Arguments framed, and Conclufions drawn
from thofe Sentences to make good the Impeach-

ment, we think it is much too hard, and hope it

never will be endured, to pick Part of a Line here,

and fix or eight Lines after to pick part of another,

and to join the Conclufions of one Sentence, and

the
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the Beginning of another ; this would be to con*

found all Reafon and Underftanding whatfoever.

This we take not to be a right way of Reafoning,

nor a proper Evidence to maintain an Impeach-
ment, and we hope your Lordfhips will therefore

acquit the Doctor of this Article.

Mr. Phipps.A /T Y Lords, I am alfo afllgned by
IVI your Lordfhips to be one of

ithe Counfel for Doctor Sacheverell, who, I beg

J

Leave to fay, I cannot yet think to be a Criminal

;

jand, when we have been heard, I hope your Lord-
fhips will not think him fuch.

I do admit, as the Cafe is ftated by the Gentle-

men who are the Managers for the Commons, that

it is a Caufe of very great Moment, and is worthy

of your Lordfhips Determination, becaufe it de-

ferves the greateft Deliberation ; it being a Caufe

as confiderable in its Confequences to her Majefty,

the Church, and thefe Kingdoms, as ever came
before your Lordfhips. And therefore, fince it

has been the Doctor's Misfortune to incur the Dif-

pleafure of the Houfe of Commons, and to lye un-

der the Weight of an Impeachment by that Great

and Honourable Body, it is his greateft Comfort
(next to his being Innocent^) that he has the Honour
to have your Lordfhips for his Judges, and the Op-
portunity of fo publick a Vindication of his Inno-

cence -, for he does not doubt to give your Lord-

fhips, and all by whom we have the Honour to be

heard, full Satisfaction, that he is not Guilty of

any of the Crimes charged upon him in any or

either of the Articles.

My Lords, we agree with the Managers, that

his late Majefty, when Prince of Orange, did, with

an armed Force, undertake a glorious Enterprize

for delivering the Kingdom from Popery and Slave-

ry. We admit, that divers Subjects well affected

to their Country joined with and aflifted him in

that Enterprize ; and that the Enterprize being

crowned with Succefs, the late happy Revolution

took Effect, and was Eftablifhed. We alfo admit,

that the bleffed Confequences of the Revolution are

the Enjoyment of our Religion and Laws, the Pre-

fervation of her Majefty's Perfon, the many Advan-
tages arifing by her Majefty's wife and glorious

Adminiftration, the Profpect of Happinefs to future

Ages by the Settlement of the Succefiion, and the

Union of the two Kingdoms.
But there are other Matters fuggefted in the Pre-

amble, in which we differ with the Gentlemen of

the Houfe of Commons ; for it is therein alledged,

That Dotlor Sacheverell preached and publi/hed his

two Sermons with a malicious and feditious Intention,

to undermine the Government and Proteftant Succejfion,

to defame her Majefty's Adminiftration, to Afperfe

the Memory of his late Majefty, and Traduce and

condemn the Revolution, to Arraign the Refolution of
both Houfes of Parliament, to create Jealoufies and

Divifions among her Majefty's Subjects, and to incite

them to Sedition and Rebellion. And all this we to-

tally deny.

The Offences charged upon the Doctor are of a

yery high and heinous Nature, and the greater the

Crimes are with which a Man is charged, the clearer

and plainer ought the Evidence to be to maintain

and make good that Charge. And to make the

Doctor a Criminal within thefe Articles, every

JBranch of the Articles muft be proved as they are

jlaid. It muft be proved that he preach'd and pub-

lifh'd thefe Sermons with fuch wicked, malicious and

feditious Intention, as is alledged in the Preamble
-,

and the Proof ought to be plain and pofitive ; for

Vol. V.

the Laws of England have fo guarded the Perfons and
Properties of the Subjects, that their Lives, Liber-
ties, or Eftates, cannot be fubject to Forfeiture, or
Reftraint, by uncertain or conjectural Evidence, by
ftrain'd or unnatural Inferences, Infinuations, or In-
nuendo's. And altho' I could cite many Authorities
and Determinations in the Courts of IVeftminfter-

Hall, wherein the Judges have exprefs'd their Diflike

and Deteftation of convicting Men of Offences, ei-

ther Capital or Criminal, by Innuendo's or Inferen-

ces j yet I forbear to trouble your Lordfhips with
any of them, becaufe I have an Authority Superior

to them all to warrant what I have faid, and that is

the Determination and Refolution of your Lord-
fhips in Sir Samuel Barnardifton's Cafe, which ha-

ving been read by Sir Simon Harcourt, I forbear to

trouble your Lordfhips with a Repetition of it.

The next thing therefore to be confidered is,

Whether the Sermons were preached with fuch ma-
licious and feditious Intention as is afferted in the

Preamble, and if there be fuch plain, direct and
pofitive Proof, as is by your Lordfhips Determina-

tion, in Sir Samuel Bamardifton's Cafe, declared to

be neceffary.

But before I come to fpeak to any particular

Article, I beg Leave to obferve fomething, which
though it hath not been made a particular Charge
againft the Doctor in any one Article, yet it has

been urged and infinuated almoft by every one of
the Managers of the Houfe of Commons to inforce

every Article, and that is, That notwithstanding the

Dotlor's Expreffion of Loyalty to the Queen, yet his

Intention is to bring in the Pretender.

It has been objected, as I apprehended (and I

beg Pardon if I am miftaken) " That the Doctor
" confines his Doctrine of Paflive Obedience and
" Non-Refiftance to a JureDivino King or Queen,
" and that from thence it was eafy to underitand

" againft what Queen the Doctor excites the People
" to take up Arms." If the Queen, who has an

Hereditary Right, and alfo a Right confirmed and

eftablifhed by Act of Parliament, cannot be laid

to be a Jure Divino Queen, I do not know who
can. I did not think that the Doctor, who afferts

the Hereditary Right of the Queen, could be

charg'd with an Intention to bring in the Pretender.

I am in your Lordfhips Judgment, whether the de-

nying her Majefty's Hereditary Right be not the

moft likely way to bring him in : For I fubmit to

your Lordfhips, whether the denying the Heredi-

tary Right of the Queen, be not to fuppofe an

Hereditary Right in fomebody elfe ; and whether

that does not leave a Way open (when the Queen's

Enemies are ftrong enough) to bring in that Perfon

in whom the Hereditary Right is fuppofed.

It is afferted, " That the Doctor's pretended

" Zeal is for her Majefty, but his real Zeal is for

" the Pretender : It is hard to fay a Man means
" contrary to what he fpeaks, and that, though he

" declares that the Safety, Rights and Eftablifh-

" ment of her Majefty's Government, with thofe

" of the Church, are the things which he fo earneft-

" ly contends for, and are his only Aim and Inten-

" tion •, and tho' he prays that God will preferve

" her Majefty, for the Comfort and Support of the

" Church and Nation, yet it is fuggefted that his

" chief Aim and Defign is to dethrone her Majefty,

" to fet the Crown upon the Head of the Pretender,

" and to eftablifh Popery, or at leaft a Church in-

" dependent on the State. And altho' he preaches.

" up Paflive Obedience and Non-Refiftance undei
" her Majefty's happy Adminiftration, yet it is

" objected he ftirs up the People to Rebellion, and

4 Z " means
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" means Non-Refiftance and Paflive Obedience
" to the; Gentleman on the other Side of the Wa-
« ten

I do agree thefe Things have been urged with

great Ingenuity but what Proof, what Evidence is

there of any of thefe Matters thus fuggefted ?

My Lords, by the Law of England Men are not

to be harangued out of their Lives, Liberties or

Eftates, but* as I have obferVed, it muft be plain

and pofitive Proof alone that can fubject them to a

Forfeiture i And I fubmit to your Lordfhips, where

a Man affirms a Thing in his Sermon, if an Aver-

ment by any Body elfe that he means quite the con-

traryj be a fufficient Evidence to convict a Man of

High Crimes and Mifdemeanors.

There is another Matter which I confefs puts me
under a great Difficulty, to determine which way to

apply our Defence to the firft Article, and that is

the different Conftruction which the Gentlemen of

the Houfe of Commons have made of that Part of

the Doctor's Sermon on which the firft Article is

founded. The Gentlemen that fpoke to the firft

Article (if I apprehend them right) affirm, "That
" the Doctor afferts an unlimited Obedience, and
" the utter Illegality of Refiftance to the Queen, as

" the Supreme Executive Power, and that fttch an
" Affertion was a Reflection upon the Revolution,
" which was brought about by the Refiftance that

" was given to the late King James." And all their

Arguments on the firft Article were grounded on

this Affertion. But a Very learned Gentleman,

who fpoke Yefterday to the fourth Article, was

pleafed to object, " That tho* the Doctor afferted

" the utter Illegality of Refiftance to the Supreme
•" Power, yet he had no where afferted the utter

" Illegality of Refiftance to the Queen, thereby

" leaving himfelf at Liberty to refill: the Queen,
'*' and bring in the Pretender."

Now the Queftion is, which of thefe Conftructi-

6ns we muft believe ; if the Conftruction made by
the Gentlemen who fpoke to the firft Article be

true, then the Doctor has taken that Care of her

Majefty's Perfon which he ought, by afferting the

utter Illegality of Refilling Her, arid hath not left

himfelf at Liberty to take up Arms againft her Ma-
jefty to bring in the Pretender; and fo the great

Objection made againft the Doctor by the learned

Gentleman who fpoke to the fourth Article falls.

But if his Conftruction prevails, there is no Reflec-

tion on the Revolution, and the firft Article falls

to the Ground •, for the reflecting on the Revolu-

tion can be only by afferting the Illegality of Refift-

ance to the Queen, as the Supreme Executive Power j

becaufe the Refiftance which brought about the

Revolution was made to the late King James only,

and not againft the Legiflature : But whichfoever

of thefe Gentlemen your Lordfhips fhall be of Opi-
nion is in the Right, I beg Leave to fay, that this

may certainly be concluded and inferred, That the

Conftruction of that Sentence muft be very doubt-
ful, in which fuch learned Men differ, and con-

sequently cannot be a Charge fufficient and certain

enough to ground a Conviction for High Crimes
and Mifdemeanors. Thefe Matters being fubmitted

to.your Lordfhips Judgment, I come next to con-

sider the Articles themfelves, and fhall humbly pro-
pofe to your Lordfhips Confideration what I have
to offer in Anfwer to them, and fhall take Notice

of the feveral Branches of the refpective Articles,

.which the Doctor mentions in his Anfwer to

them.

As to the firft Branch of the firft Article, which
charges, the Doctor does Suggeft and 'Maintain,

that the neceffary Means ufed to bring about the-

happy Revolution were Odious and Unjuftifiable % the
Doctor denies there are any fuch Expreffions in his
Sermon at St. Paul's \ And I beg Leave to fay, that
there is not one Paragraph or Sentence in his Ser*
mon that can fupport this Charge ; the Neceffary
Means ufed to bring about the Revolution not being
once mentioned in his Sermon ; and therefore I at

firft doubted whether I had the right Sermon •, for

I could no more find that Sentence in the Doctor's
Sermon at St. Paul's, than one of the learned Mana-
gers could find a Text of Scripture, quoted by the
Doctor, in his Bible.

One of the Gentlemen who fpoke to this Article,

was pleafed to admit, that the Words charged in
this Part of the Article are not in the Doctor's Ser-

mon, but faid there are Words that are tantamount:
fo that this Branch is to be proved by Innuendo's,
and yet they have not been pleafed to let us know
what thofe Words are which do amount to the

fame Signification, and we deny there are any fuch
Words.
The laft Part of the firft Article (for I fhall

confider that next, becaufe it relates to the Revo-
lution) charges, that the Doctor does Suggefi and
Maintain, that to impute Refiftance to the Revolu-
tion, is to caft Black and Odious Colours upon his

Majejty and the Revolution. In anfwer to which I

muft beg Leave to take Notice, that the Words of

the Sermon are here tranfpos'd and mifplac'd ; for

the Doctor does not fay, that to impute Refiftance to

the Revolution is to caft black and odious Colours

upon his Majefty and the Revolution ; but he fays,

that to urge the Revolution to juftify the DotJrine of

Dethroniug and Murdering of Princes, is to caft

Black and Odious Colours on his Majefty and the Revo-

lution ; for the Doctor in Page 1 1, fays, that " the

" New Preachers and New Politicians pretend to

" have a Power to cancel their Allegiance at Plea*

" fure, to call their Sovereign to an Account for

" High Treafon, to Dethrone and Murder him
" for a Criminal, as they did the Royal Martyr
" by a Judiciary Sentence, and that to juftify this

" Doctrine, they urge the Revolution of this Day

:

But (fays he) they are the greateft Enemies of that,

and his late Majefty, and the moft ungrateful for the

Deliverance, who endeavour to caft fuch Black and

Odious Colours upon both -, fo that what he fays is no

more than that to juftify the calling the Sovereign

to an Account for High Treafon, and the De-

throning and Murdering of him, by the Revolution,

is to caft Black and Odious Colours upon both.

And is there any Body that has any Refpect for the

glorious and happy Revolution, that has any Re-

gard for the Prefervation of our Conftitution, can

fay lefs? Can there be a greater Reflection on

the Revolution, than to urge That in Vindication

of the Rebellion in Forty-one, as if the Cafes were

alike ?

I humbly fubmit it to your Lordfhips, if there

be any Thing in his Sermon that can be conftrued

to reflect on the Revolution, if the Words be ta-

ken according to the Natural and Genuine Senfe of

them ; nor can it be thought the Doctor would caft

the leaft Reflection upon it : Can it be imagined,

that he who is a Member of Magdalen College in

Oxford, fhould fo foon forget the Attempts that

were made on their Liberties, and would refledt on

the Revolution, by which not only he and die reft

of the Fellows of that College, but all the Colleges

in both the Univerfities, nay, all her Majefty's Pro-

teftant Subjects, now enjoy their Religion, Rights

and Liberties ? That he who is a Church-of-Eng-

land-
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land-Man fhould Calumniate the Revolution, by
which the bell Eftablifhed Church in the World is

preferved from Popifli Superftition and Idolatry ?

That he who contends fo earneftly for the Prefer-

vation of our Conftitution, mould call Black and
Odious Colours on that, by which alone the Suc-
ceflion is fettled and fecured in the Proteftant Line,

and her Majefty is now Lawfully and Rightfully

feated on the Throne of her Royal Anceftors, on
which the Doctor prays, and I hope we all join

with him, that fhe may long continue for the Support

and Comfort of this Church and Nation ? No, my
Lords, it is not the Revolution in 1688, but the

Revolution in 1648, that he endeavours to blacken,

and the Principles by which that was brought to

pafs, thofe Principles which made Rebellious Sub-
jects take up Arms againft one of the bed Princes

that ever Swayed the Sceptres of thefe Kingdoms •,

thofe Principles which brought that Pious Martyr
to the Block, bammed the Royal Family, and fet

an Ufurper upon the Throne ; this is the Dethro-

ning, this is the Murdering which he means :

And can any Colours be too Black, any Colours too

Odious for fuch Crimes ? No doubt, my Lords,

they cannot •, and therefore inftead of charging the

Doctor with reflecting on the late happy Revolution,

I hope your Lordfhips will be of Opinion he vindi-

cates it in the higheft Degree, when he diftinguifheth

it from that in 1648, and fhews what a wide Diffe-

rence there is between them.

As to that Part of the firft Article which fays,

That his late Majefty, in his Declaration, difclaimed

the Icaft Imputation of Refiftance ; If the Doctor

had not explained himfelf, it is humbly fubmitted

how far he is juftified by his Majefty's Declara-

tion. The Declaration fays, We have thought fit

to go over to England, and to carry with us a Force

Sufficient, by the Bleffing of God, to defend us from
the Violence of evil Counfellors ; and that his Expe-

dition is intended for no other Defign but to have

s. free and lawful Parliament : So that this Expe-
dition was to have a free Parliament, and his Forces

were to defend him from the Violence of Evil

Counfellors, in carrying on that glorious Defign ;

and when the late King James Abdicated the Go-
vernment, what Refiftance was it to fupply the Va-
cancy, by fettling his late Majefty on the Throne?

In Conftruction of Words and Sentences, if any

part be ambiguous, and may be taken in a double

Senfe, it ought in Favour of Life and Liberty to be

taken in the beft Senfe. But the Author declares

what his Senfe is, what he means by it, there it

cannot be taken in any other Senfe than that : And
this is the Doctor's Cafe ; for he fhews, both in his

Sermon, and by a Note printed at the Bottom of

the Page, that by Refiftance he means fuch Refi-

ftance as tended to a Conqueft : And is he not

juftified in that by his Majefty's Declaration, where-

in he difowns the wicked Attempt of Conqueft ?

And by the Vote of both Houfes of Parlia-

ment, who fo highly refented the Defign of making
that Expedition a Conqueft, that they ordered a

Pamphlet which attempted to prove it fuch, to be

Burnt by the Common Hangman ?

And therefore, if the general Words would have

carried fuch a Reflection, yet the Claufe which ex-

plains it, being printed with it, prevents fuch a

Conftruction -, for there is no Reafon to apprehend

any Danger from the Poifon, when the Antidote is

adminiftred at the fame Time. Thus, my Lords, I

take it, I have anfwered every Branch of this Arti-

cle, and ftiewn, that there are not any Expreflions in

the Sermon, that can Warrant or Support any Part

Vol. V.

of it : But, from what I obferved from the Gentle-
men who are the Managers, and fpoke to this Ar-
ticle, the- great Foundation and Strefs upon which
this Article depends, is in the Sentence in Page 1 1

.

of the Doctor's Sermon, where he fays, The Grand
Security of our Government , and the very Pillar

upon which it ftands, is founded Upon the fteady
Belief of the Subjctls Obligation to an abfclute and
unconditional Obedience to the Supreme Power in all

things lawful, and the utter Illegality of Refiftance upon
any Pretence whatfoever. But I take it, the Charge in

this Article can never be fupported by any Words
in this Sentence ; for it is Evident, that the abfo-

lute and unconditional Obedience, which he fays

Subjects are obliged to, is to the Supreme Power
in all things lawful ; and the utter Illegality of Re-
fiftance upon any Pretence whatfoever, ('being in

one and the fame Sentence) muft be intended to be
of the Supreme Power in all Things lawful •, fo

that it is no more than if he had faid, 'Tis utterly

Illegal, upon any Account whatfoever, to refift

the Supreme Power in Things lawful. Can any
Aphorifm be truer than this, viz. That where the

Thing commanded by the Supreme Power is Iawfulr

the Refiftance given to it muft be unlawful? And
this is all the Doctor hath afierted in this Para-

graph.

If I may have Leave to cite a foreign Author^
Puffendorf fays, The Supreme Power is that in

which the Legiflature is vefted ; for he fays, Hu-
man Laws are the Decrees of the Supreme Power,
concerning Matters to be obferved by the Subjecls for
the good of the State. And one of the learned

Managers, who fpoke to this Article, admits it to

be fo. And then the Doctor's Aflertion is, That
the Security of our Government, and the very Pillar

on which it ftands, is founded upon the fteady Be-
lief of the Subjects Obligation to an Abfolute and
Unconditional Obedience to the Laws made by
the Queen, Lords and Commons, in Parliament

affembled, and the utter Illegality of Refilling

fuch Laws on any Pretence whatfoever. And if

this be not fo univerfal a Truth, as not to admit
any Exception, is humbly fubmitted to your Lord-
fhips : And this is an Anfwer to all that hath been

faid againft us on the firft Article. For all the Gen-
tlemen have founded their Difcourfe on a Suppofi-

tion, that the Doctor preached up an Abfolute Un-
conditional Obedience to, and the utter Illegality of

Refiftance of the Queen ; whereas he preaches up
the Illegality of Refilling the Supreme Power, and

that in all Things lawful.

Suppofe it could be collected, that by the Su-

preme Power the Doctor meant the Supreme Exe-
cutive Power, which is the Queen ; yet the Doctor

cannot be thought by this to reflect on the Revolu-

tion, or to condemn that Oppofition given to King
James.

For can it be imagined, that he condemns the

Oppofition given to that prince in the Difpenfing

Power, in committing the Bifhops, depriving Men
of their Freeholds and Liberties, by Eccleliaftical

and other unlawful Commiffions, and endeavouring

to eftablifh Popery, by introducing a foreign Power ?

I fay, Can it be imagined the Doctor condemns that

Oppofition, when he urges the Illegality of Refift-

ance to the Supreme Power in all Things lawful ?

If thofe Proceedings of King James were lawful,

then the Doctor condemns the Oppofition given to

them ; but thofe Proceedings being Illegal, the

Oppofition given to them is no where condemned

by the Doctor, nor hath this Paragraph in his Ser-

mon any Relation to it.

4Z2 To
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To ra.vrv fhis Vrp*- fnrt-Vif»r '• fnnnnfp that- fJip make that Kxhm.ip.itt in b* An^P /it sum T»*»« +U*t :To carry this yet further; fuppofe that the

Urging the Illegality of Refiftance on any Pretence

whatfoever had been a Subftantive Claufe, and had
no Relation to, or Dependance upon any other

Claufe or Sentence ; or fuppofe fuch a general Af-
fertion can be collected from any Part of the Do-
ctor's Sermon, yet it muft be taken only for a ge-

neral Proportion : And if fuch general Propofitions

are true in the General, and to a common Intent,

tho' they are fubject to particular Exceptions, yet

it is fubmitted, whether the Doctor is not well war-

ranted in afTerting fuch a general Propofition, with-

out mentioning the particular Exception ? For all

general Rules have Exceptions ; and yet the Per-

fon that cites them, feldom or never mentions the

Exceptions ; for whenever fuch general Propofiti-

ons are urged, the Exceptions are always underftood

and implied. And there was lefs Reafon to men-
tion the Exception in this Cafe, becaufe it is fo

univerfally known : It had the Concurrence of the

whole Nation, and was fo often eftablifhed and
approved by the Legiflature.

And the Doctor intirely concurs with the Gen-
tlemen of the Houfe of Commons, that the Revo-
lution is an Exception ; and is not Adverfary to one
of the learned Managers, who was pleafed to ad-
mit, it was the only Exception from this general

Rule. And I fubmit to your Lordfhips, if the

naming that Exception, would not be a greater Re-
flection on the Revolution, than the Preaching
that Doctrine in general Terms, without naming it

;

for to name it now, fince the Revolution, would be
to fuppofe, that it was not implied and underftood
as an Exception out of that general Propofition,

before the Revolution ; and then the Exception is

to be warranted by the Revolution ; which is to

infer, that no Refiftance was lawful 'till the Revolu-
tion : Whereas we fay, that fuch an extraordinary

Cafe as that of the Revolution, was always im-
plied as an Exception out of that general Doctrine,

and fo the Doctrine juftifies the Revolution.

And therefore, the Doctor urging this Doctrine of
Non-Refiftance in fuch general Terms, as all other

general Propofitions are ufually urged, it is hum-
bly fubmitted, whether he can for this be efteem'd
guilty of High Crimes and Mifdemeanors ; efpeci-

ally fince this very Doctrine hath been affirm'd in

fuch general Terms, by learned Men in all Ages,
by our Church, and by the Legiflature ; of which
I'll beg Leave to give fome few Inftances.

When the Duke of Monmouth was to be exe-

cuted, his prefent Grace the Archbifhop of Canter-

bury, the prefent Lord Bifhop of Bath and Wells,

the then Bifhops of Ely and Bath and Wells, were
appointed by the King to attend his Grace. They
prefs'd him to make a particular Confeflion of his

Crime, and to acknowledge himfelf guilty of Re-
bellion : His Anfwer was, He died a Proteftant of
the Church of England. They replied, My Lara],

If you be of the Church of England, you muft ac-

knowledge the DoElrine of Non-Refiftance to be true.

Archbifhop Tillotfon, in his Letter writ to my
Lord Ruftel, July 20, 1683. offers thefe Confide-
rations concerning the Point of Refiftance. " (1.)
" That the Chriftian Religion doth plainly forbid
" the Refifting of Authority. (2.) That in the
" fame Law which eftablifhes our Religion, it is

" declared, It is not lawful upon any Pretence what-
*' foever to take up Arms againft the King.

~Bifhop Saunderfon, in his Works, Pag. 322. '.fays,

No Conjuncture of Circumftances whatfoever, xan

make that Expedient to be done at any Time, that

of itfelf, and in the Kind, unlawful. For a Man
to take up Arms (offenfive or defenfive) againft a
lawful Sovereign, being a Thing in its Nature /im-
ply, and de toto genere, unlawful, may not be done
by any Man, at any Time, in any Cafe, upon any
Colour or Pretence whatfoever.

Thus your Lordfhips obferve, how much higher
thefe great and learned Men carried this Doctrine,
than Doctor Sacheverell hath done in his Sermon :

And Multitudes of Inftances there are, which fhew,
that it hath been the concurrent and univerfal O-
pinion of all the learned Men of our Church,
in all Ages, that Refiftance of the Sovereign Pow-
er is not lawful upon any Pretence whatfoever.
And what Punifhment, what Cenfures have been
inflicted upon, nay, what Fault has been found
with any of them to this Day ? One of the learn-

ed Gentlemen, to inforce the Legality of Refi-
ftance, was pleafed to urge the original Contract,
as the Foundation of the Prerogative of the Crown,
and the Liberties of the People ; and to afTert, that

if the Supreme Executive Power invaded the Rights
of the People, the Contract was diflblv'd, and the
People difcharg'd from their Allegiance. I will not
be pofitive, as to the very Words, but I take this

to be the Purport of them.
When the original Contract was made, that

learned Gentleman did not think fit to inform us.

Was it before Magna Charta ? If fo, why not com-
priz'd in it ? All the Liberties the Subjects then
laid Claim to, being included in that Act •, and 'tis

much, a Thing of that Moment, and which was
the Source and Spring of all their Liberties, fhould
not be fo much as mentioned in it. I never met
with it in any of our Law Books, in my little Ex-
perience. I never heard it urg'd in any Court
before. Was it before the Statute of 25 Edw. Ill ?

I never knew it pleaded to any Indictment for

High Treafon, nor objected, to enervate or take off

the Force of that Statute : And our Law Books be-

ing Filent in it, I think it is too tender a Point for

us, who are no Members of any Part of the Legifla-

ture, to meddle with. And therefore, 'till the Legi-

flature have declar'd what the original Contract is,

and determin'd what Act of the Supreme Executive

Power fhall amount to a Diflblution of that ori-

ginal Contract, and difcharge the Subjects from
their Allegiance ; I muft beg Pardon, if I think,

that as to Refiftance in general, the Law ftands ftill

upon the Foot,of the .25th of Edward III. and that

all Refiftance, except in the Cafe of the Revolu-

tion, is ftill Treafon within that Act.

But to give fome further Inftances, in Vindicati-

on of the Doctrine of Paffive Obedience and 'Non-

Refiftance. Archbifhop Tillotfon, in his Letter to

the Lord Ruffell, fays, The Doclrine of Non-Refi-

ftance is the Doclrine of all Proteftant Churches : 1

may add, it was the Doctrine of Chrift and his A-

poftles : It was the Doctrine in David's Time ; fpr

it was this Doctrine that reftrained David from of-

fering Violence to King Saul, tho* that King fought

to take away his Life. It was that holy Man's O-

pinion, that he could not /*// up his Hand againft

the Lord's anointed, and be guiltlefs. Can it be

done now with greater Innocence thaa it could

then? Is the.Perfon of the Lord's anointed now

lefs faered than it was then? Or have the 'People

now a greater Liberty to refift, than David had

.then ? My. Lords, one of the learned Gentlemen

..laid, that in Rsfpect.of the Patriarchal Right, it.is

a Do-
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g Doctrine fts old as /A/rtw, and I will not pretend
to carry it further.

The next Thing therefore to be confider'd, is,

Whether this Doctrine, that is of lb great Anti-
quity, has had any Alteration, whether it hath
been preach'd, or urg'd in any other Terms fince

the Revolution, than it was before. Bifliop Beve-
1 ridge, in a Book call'd Private Thoughts upon Re-

j

ligion, Pag. 24-7, 249, 250. fays, Upon any feeming
I real Default or Defetl of our Sovereign, we are

J

to be more earnefi in our Prayers and Interceffion

for him ; but upon no Account to fight or rebel

againfi him. This Book had her Majefty's Royal
Licenfe, and was counterfigned by a noble Lord,
eminent for Learning, and her Majefty's principal

Secretary of State ; I mean, the Right Honoura-
ble the Earl of Sunderland.

I beg Leave to cite next a learned Gentleman,
whofe Affection to the Government, and Under-
ftanding in Antiquity, no body can doubt : 'Tis
Dr. Kennet, who in his Sermon preach'd before the
Houfe of Commons, January 30, 1705, fays, This
is the true Foundation of that common Axiom, The
King can do no Wrong ; becaufe there is no Right
nor Remedy againfi his Royal Perfon. And in the

fame Sermon he fays, It was declarative of our 0-

riginal Conftitution, (which one would think fhould
be the original Contract, unlefs the original Con-
tract: and the original Conftitution differ) that our

Legiflature, upon Occa/ion of this Day would have
it exprefs'd, that by the undoubted and fundamen-
tal Laws of this Kingdom, neither the Peers of this

Realm, nor the Commons, nor both together, in Par-
liament, or out of Parliament, nor the People, col-

letlively or reprefentatively, nor any other Perfgns
whatfoever, ever had, have, or ought to have, any
coercive Power over the Perfons of the Kings of
this Realm. And I think it is evident, where
there can be no coercive Power, there cannot be
any Refiftance. This was but in the Year 1705.
And was the original Contract: found out fince ?

If not, then it is plain, the Commons did not think

this Doctrine to derogate from that Contract, or

to reflect upon the Revolution ; for the Doctor had
the Thanks of the Commons for his Sermon, and
their Order to print it.

I do molt readily concur with the learned Gen-
tlemen of the Houfe of Commons, that that Re-
verend Bench is fill'd with Fathers of the Church,
who are as great an Ornament to it for Learning
and Piety as any of their Predeceffors, and are moft

juftly famed for their religious Moderation ; and
therefore Inftances of their afTerting this Doctrine

fince the Revolution, will have the greateft Weight
with your Lordfhips, and tend the moft to the Sa-

tisfaction of that honourable Houfe, upon whole
Impeachment the Doctor is brought hither.

The Bifhop of St. Afaph, in his Sermon on
the 30 th of January, 1699, preached before the

Lord Mayor, Pag. 18, fays, It is plain, that a Go-
vernment can't poffibly fubjift for any Time, where
any Kind of Violence is allow*d againfi the Magi-
Jtrate : Government is at an End, where Rulers are
exposed to popular AJfaults.

The Bifhop of Lincoln, in his Sermon preach'd

before your Lordfhips the 30th of January, 1,708,

pag. 15, 16, 17, fays, Where-ever that Supreme

Power and Authority is lodged, or in whomfoever it

refides, we are bound to pay either an atlive or

pajfive Obedience, muft either do what it requires,

or fuffer what it inflibls. This is, without Controver-

fy, the ftanding Dotlrine of Chriftianity, and has been

confirm''d by the Pratlices of the befi Chrifiians in all

Ages of the Church. My Lord Bifhop likewife cites

the Words of the Statute of the 12th of Charles If
which were mentioned by Dr. Kennet; your Lord-
fhips were pleated to thank my Lord B.fhwp foj

this Sermon, and defired him to print it.

My Lord Archbifhop of I'orks, in his Sermon
preached before your Lordfhips in 1700, has
ltated this Doctrine fo fully and clearly, that it is

not capable of the leaft Contradiction or Doubt

:

His Grace expreffes himfelf thus : That there is

fuch a Submiffion due from all Subjeils to the Su-
preme Authority of the Place where they live, as

Jhall tie up their Hands from oppofing or refifting it

by Force, is evident from the very Nature and Ends
of Political Society ; and I dare fay, there is not that-

Country upon Earth, let the Form of their Govern-
ment be what it Will, (Abfolute Monarchy, Arifio-
cracy, or Commonwealth) where this is not a Parf
of the Conftitution. Subjeils muft obey Paffivcly^

where they cannot obey Aclively, otherwife the Go-
vernment would be precarious, and the publick Peace
at the Mercy of every Malecontent ; and a Door
would be fet open to all the Infurreclions, Rebellions?

and Treafons in the World. Nor is this only a State

Dotlrine, but the Dotlrine alfo of Jefus Chrift ; and
that a necefjdry and indifpenfible one too, as fuffi-

ciently appears from thofe famous Words of St.

PaulV, Rom. xiii. 1, 2. which are fo plain that they

need no Comment : So that fo long as this Text ftands
in our Bibles, the Do£lrine of Non-Refiftance or Paf-
five Obedience muft be of Obligation to all Chri-

fiians.

Is not this Doctrine confirm'd by our Church in

her Homilies, and injoin'd to be read on certain

Days in the Church ? Are not thefe Homilies al-

Jow'd by the Articles ? Are not thefe Articles efta-

blifh'd by the J3th of Eliz. Chap, xiv ? And is not '

that very Act confirm'd and made perpetual by the

Act of Union made in the fifth Year of her Ma-
jefty ? Is it not likewife ratify'd and eftablifh'd by
the Legiflature, by the Act of the 12 th of Charles

the Second, cited in the Sermons of the Bifhop of
Lincoln and Dr. Kennet ; by the Act of the 13 th of
Charles the Second? For that Act of the 13th of

Charles the Second, Chap. iv. obliges all Minifters, &c.
to fubfcribe a Declaration : . The firft Part whereof
was this, / A. B. do declare that it is not lawful
upon any Pretence whatfoever to take up Arms
againfi ike King. Was not that Declaration to be
fwore to by all Officers of Corporations, by the

Corporation Act ; by all Lieutenants, Deputy Lieu-

tenants, and all Officers and Soldiers of the Mili-

tia, by the .Militia Act ? And can any Man doubt
the Truth of that Doctrine, which the Legiflature

has obliged the greateft Part of the Nation fo fo-

lemnly to fubfcribe and fwear to ? We have collect-

ed many more Inftances of this Kind, which we will

offer to your Lordfhips in the -Courfe of our E-
yidence.

Thus your Lordfhips obferve how this Doctrine

hath been preach'd and maintain'd by Archbifhops,

Bifhops, and eminent Divines, confirm'd and.efta-

blifh'd by the Church ; and by the Legiflature : And
is this Doctrine alter'd ; or hath it xeceiv'd any Di-
minution or Reftriction by the Revolution-? I wifl

not psefume to fay, -butane in your Lordfhips Judg-
ment, on the Confederation of the feveral Sermons
before mention'd, preach'd and publifh'd .with the

refpective Approbation ofboth Houfes of Parliament

fince the Revolution. I befeech your Lordfhips,

How many Revolutions have-there b?en inthisJCing-

dom, and yet this J)octrine always continued the

fame ; and I fubmit, whether we have not the Au-
thority
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thority of your Lordfhips on this very Point ; for

in a Sermon preach'd before your Lordfhips on the

30th of January, 1702, by my Lord Bifhop of Car-
lijle, his Lordfhip expreffes himfelf thus. Our
Foundations, 'tis to be hoped, are not Jhaken by the

Weight of thofe many great and extraordinary Re-
volutions that have paffed upon us. The All-wife

Providence of God has frequently of late (and, as

fome of us always thought, very gracioufly) exchanged

our Governors ; but if we ungratefully alter our No-
tions of the Divine Right of Government, and throw

off bur antient and primitive Rules of Obedience,

we jhall make an unworthy Return for the Mercies
we have received. I hope I may have your Lord-
fhips Leave to conclude your Lordfhips are of the

fame Opinion, fince my Lord Bifhop had your
Lordfhips Thanks for his Sermon, and your Defire

to print it. I alfo prefume to offer it to your Lord-
fhips Confideration, whether this very Doctrine be
not eftablifh'd and injoin'd under the Obligation of
an Oath, by the Lcgiflature, in the Reign of his late

Majefty, and of her prefent Majefty ; I mean in 'the

Abjuration Oath, in which Oath there is this Claufe,

viz. And I do fwear that I will bear Faith and true

Allegiance to her Majefty, and her will defend to the

utmoft of my Rower againft all traiterous Con/piracies

whatfocver, which Jhall be made againft her Perfon,

Crown and Dignity. I believe it will not be deny'd
by any Lawyer, that taking up Arms againft her Ma-
jefty is High Treafon, by the Statute of the 25th
of Edward the Third ; and therefore the Parliament
having injoin'd all Perfons in Office, fcff. to defend
her Majefty againft all traiterous Confpiracies and
Attempts, fhew, that it was their Opinion, that

the taking up Arms and refifting her Majefty, upon
any Pretence whatfoever, is unlawful ; becaufe

wherefoever Refiftance is lawful, the Defence muft
be unlawful.

I would only beg Leave to add, that the Punifh-
ment inflicted by our Law in this World for Re-
fiftance, and the Judgment denounc'd againft it in

the next, fufficiently evinces the Illegality of it.

Taking up Arms and refifting againft the Queen,
by the Statute of the 25th of Edward the Third, is

High Treafon ; the Punifhment of which is to be
Drawn, Hang'd and Quarter'd. And in what Con-
dition they are to be in a future State, St. Paul in-

forms us : For he fays, They that rejift Jhall receive

to themfelves Damnation. And furely no Body will

conteft the Truth of that Doctrine, the Breach of
which is attended with fuch difmal Confequences.

I hope, therefore, fince this Doctrine has been fo

universally preached and approved, the Preaching of
it now fhall not be thought to reflect on the Revo-
lution, more than it has done hitherto, fince her

Majefty 's happy Acceffion to the Throne ; and more
than it did in the Reign of his late Majefty, who
was the glorious Inftrument of that happy Revo-
lution. Was not his Majefty appriz'd of the ne-

ceffary Means by which the Revolution was brought
about ? Had not his late Majefty as tender a Regard
for the Honour of the Revolution, as any Body elfe

can be fuppos'd to have ? No Body can doubt it

:

And yet this Doctrine was preach'd in his Time, in

as general Terms as the Doctor has preach'd it -, and

not only without Objection, but with the Approba-
tion of his Majefty, and both Houfes of Parliament.

And if all this will not vindicate the Doctrine ; yet,

I hope, it will at leaft excufe the Doctor from be-

ing a Criminal.

Can he be a'Criminal for preaching that Doctrine

which has been afferted by fo many Archbifhops, Bi-

fhops, and other eminent Divines, not only with Im-
punity, but even with theApprobation ofboth Houfes
of Parliament ? That Doctrine which is injoin'd by
our Church, ratify'd, confirm'd and eftablifh'd by
the Legiflature, and which is the Doctrine of all the
Proteftant Churches in the World, which was the
Doctrine of our Saviour himfelf, and which hath
been the Doctrine ever fince Adam, and will con-
tinue fo as long as there is a Bible upon Earth ?

Can a Man be a Criminal for preaching the Do-
ctrine of Paflive Obedience and Non-Refiftance,
tho' without Reftriction and Limitation, while we
are fo happy as to have her Majefty to reign over
us, upon whofe Life the Welfare and Happinefs of
thefe Nations depend, as much (I hope I may be
excus'd if I fay more) than the Welfare of any Na-
tion ever did upon the Life of any Prince whatfoever
fince the Foundation of the World ? And therefore

we are fure your Lordfhips will not leffen her Se-
curity ; and the rather, becaufe it is impofilble,

during her Majefty's Life, any Invafion or the leaft

Attempt fhould be made upon that Religion, that

Liberty and Property, for the Prefervation of which
fhe run fo great a Hazard.

This is what I humbly offer to your Lordfhipy,
on Behalf of my Client, on this Head. And tho' I

have mention'd thefe Inftances, to fhow in what ge-
neral Senfe the Doctrine of Pafiive-Obedience has
been preached, and that if the Doctor had afferted it

in fuch general Terms, he could be no more a
Criminal than others ; yet it muft be always under-
ftood, that he does not affert it in fuch general

Terms, but only afferts the utter Illegality of Re-
fiftance to the Supreme Power in all Things
lawful.

Before I quit this Article, I would take Notice, it

has been objected, that it is highly improper and
unfeafonable for Divines in their Pulpits to meddle
with Matters of this Nature : In Anfwer to which,
I would (befides the Injunction that the Apoftles
have laid on their Succeffors, to put People in Mind
of being fubject to Principalities and Powers) hum-
bly offer to your Lordfhips Confideration, a bold

and feditious Paragraph in a Pamphlet printed in

1705, call'd, The Review ; which hath this Para-

graph, If the next Parliament fhould purfue the

Steps of the laft, the Nation, in my Opinion, will be

fo much nearer that Crifis of Time, when Englifh

Liberty being brought to the laft Extremity, muft
open the Magazine of original Power. The fame
Author, fpeaking of the Family of the Stuarts,

calls it the Line of all the World, fam'd for Blood,

and that had ravaged the beft Families of the King-

dom. And in another Paragraph he fays, In Jhort,

if Jure Divino comes upon the Stage, the ^ueen has

no more Title to the Crown than my Lord Mayor's

Horfe : All the People are bound by the Laws of

God to depofe her as an Ufurper, and reftore their

rightful and lawful King, James the Third. If there-

fore to defame the whole Line of her Majefty •, to

affert that the Pretender has an hereditary Right to

the Crown -, if telling the People, if they do not

like the Parliament, they muft have Recourfe to the

Magazine of original Power, be not founding a

Trumpet to Rebellion, and does not make this

Doctrine feafonable and neceffary to be preach'd at

this Time, we fubmit it to your Lordfhips. And
therefore, I humbly hope, that inftead of laying a

Brand of indelible Infamy on this Doctrine, your

Lordfliips, for the Prefervation of her Majefty,

and her Succeffors, and for the fecuring the Peace

of the Kingdom, will convey this Doctrine asintire,

and
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Property, gives him a Remedy, if the fame be
invaded. But I never undcrftood that Maxim to
be meant of a Remedy by Force ; and I am fufa
in moft Cafes, fuch a Remedy is worfe than the
Difeafe.
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and in as full Force, down to Pofterity, as it was
tranfmitted to your Lordlhips by your Noble Pro-
genitors.

And as to what one of the Honourable Gentlemen
concluded with, viz. That your Lordfhips would
direct what Doctrine the Minifters fhould preaci My Lords, We would not be thought (I am fure

If there be any Doctrine in the Bible not proper no Gentleman of our Side would be thought) in
be preachM ; if there be any Doctrine, except the leaft to reflect on the Revolution mentioned in

the Impeachment ; nor does any Thing, as we think,
that the Doctor has find in his Sermon, in the leaft
look that Way. The general Pofition of the utter
Illegality of refitting the Supreme Power, does
(as it has been obferv'd already) imply in it a Con-
dition, (which perhaps may extend to fome other
Cafes ;) and, as we fay, extends to that of the
Revolution.

One of the Managers
Command, which in g
be done on the Lord'

ept
that of the Deity, of greater Antiquity than this,

which commences from Adam, or is more ufeful or
necelfary for the Prefervation of the Government,
then we fubmit this Doctrine fhould be let alone.

Upon the whole Matter, I am in your Lordlhips
Judgment, if upon Confideration of what hath been
laid, your Lordlhips can be of Opinion, that the

Doctor is guilty of the High Crimes and Mifde-
meanors contain'd in the firft Article.

Mr. Dee. TV ,JAY it pleafe your Lordfhips, After

TV JL fo much has been faid, and fo well
preffed by the Gentlemen that have gone before me,
of the Doctrine of Non-Refiftance (which is fo

well eflablifhed by the Opinion of the Fathers of the
Church, and founded on the Laws of the Land) I

fhould think myfelf very unmannerly to fpend your
Lordfhips Time, in repeating it in worfe Words. I

beg Leave only to make a few Remarks : Firft on
fome Generals, and then to add a few Words, and
draw an Inference or two from one Law that has
not yet been taken Notice of.

My Lords, We readily join with the Gentlemen
who managed on Behalfof the Houfe of Commons,
in deflring your Lordfhips to affert Fundamentals

;

and defire your Lordfhips to confider the antient

legal Constitution of the Kingdom. This we rea-

dily comply with them in, and doubt not but your
Lordlhips will do it.

My Lords, There was fome Notice taken of the
Time and Place where this Sermon was preach'd ; and
it was faid by one of the Gentlemen, that it was an
improper Time, becaufe it was a Doctrine fit only to

be preach'd in the Reign of a bad Prince, but not of
a good one. My Lords, indeed I am at a Lofs to

tmderftand that : I think, if at any Time, it is fea-

fonable when we have fo gracious a Princefs upon
the Throne, much rather than in the Reign of a

Tyrant or Ufurper.

My Lords, This Doctrine has been made appear

to your Lordlhips to be confonant to the Laws of
God, and the Laws of the Land •, and when we
have laid before your Lordlhips our Proofs that have
been opened, I hope your Lordfhips will allow we
have proved our Cafe.

The Gentlemen of the other Side faid they had
proved their Articles : But how ? In no other Way
than by reading the Sermon, which we hope fhall

be permitted to fpeak for itfelf.

- My Lords, It was faid, that the Municipal Laws
of the Land fignify nothing only in Times of Peace.

What the Meaning of that is, I know not, unlefs

that the Laws muft be filent in the Time of War ;

but the Way to maintain Peace, and to prevent

Blood and Wars at Flome, is to preferve our
Laws.
My Lords, It has been likewife urg'd as a Maxim,

That there can be no Right, but there mujl be a Re-
medy to preferve it. And thereupon it was hinted,

as if there were fome fecret Right vefted in the

People to do fomething they did not think fit to

name. That Saying, My Lords, I take to be a

Maxim in the Law, and to relate only to legal

Matters, and the Meaning of it to be, That when
any Man has a Property, the fame Law that gives

inflanced in the fourth

;eneral forbids any Work to

s Days ; and yet, fays he,
Works of Neceffity and Mercy are allowed to be
done on that Day, and are an implied Exception.
The like we fay of the implied Exception to the
general Doctrine laid down by the Doctor of the
Illegality of Refiftance.

My Lords, Certainly there is no Room to fup-
pofe any Reflection to be made on his late Majefly ;

for furely his Majefly wanted no Excufe for his

coming hither; nor could he be guilty of any Thing
that we properly call Refiftance. He was a Sove-
reign Prince, and might do what he thought fit.

He owed no Allegiance to any one, fo could not be
faid to refift, in the Senfe Refiftance bears in the
Doctor's Sermon, which is the Refiftance by Subjects

to the Supreme Power.
My Lords, I now beg Leave to mention the Act

of the fecond Year of King William and Queen
Mary, in titled, An Acl for a general Pardon ; by
the laft Claufe whereof it is provided, That nothing

in that A51 fhall extend to pardon, or difcharge any
one for counfelling or procuring the raifing War
againft their Majefties, after the 13th Day of February,

1688, unlefs fuch Perfon fhall before the 26th of
July take the following Oath. Then follows the

Oath of Allegiance. From hence I beg Leave to

make an Inference or two : Firft, That it was the

Senfe of the Legiflature at that Time, that thofe

Perfons that contrived or abetted the raifing War
againft their Majefties after they came to the Crown,
were guilty of a High Crime, and ftood in need of
a Pardon. So that if any Thing had fhaken the Do-
ctrine of the Illegality of Refiftance, here Refiftance

is made as criminal as it was before. Secondly, It

appears by that Claufe to be the Opinion of the

Legiflature, that by the Oath of Allegiance, as it is

now framed, this Doctrine of the utter Illegality of

Refiftance is firmly eflablifhed. For, my Lords,

To what Purpofe fhould that Oath be made the Con-
dition of a Pardon for having refilled, unlefs they

thought that Oath laid an Obligation on the Perfons

taking it not to do fo again ?

My Lords, That Construction which fome of the

Managers for the Commons put on the Doctor's Ser-

mon, that this Notion of Non- Refiftance could only

be applied to fome Body beyond fea, we think to be

very hard and ftrained : I am fure it don't appear

from any Thing the Doctor has faid in his Sermon ;

but the contrary plainly appears -

f
for the Doctor

doth affert her Majefty's hereditary Right, and yet

doth not reflect on the Revolution ; for though he
fpeaks of her Majefty's hereditary Right, he does

not any where fay, that fhe has no other than an
hereditary Right in her. And it was owned by one

of the Gentlemen that manage^ for the Houfe ot

Corn-
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by the Aft of Settlement •, but that her Majefty has

a twofold Right, a Right according to the Aft of

Settlement, and an Hereditary Right too.

My Lords, There has been a great deal of Time
fpent, therefore I fhall only make this one Remark
further, that is, That the learned Managers for the

Houfe of Commons have drawn very many Infe-

rences, by their Skill and Ingenuity, from Paffages

in the Doftor*s Sermon, which I believe none of

your Lordfhips can think the Doftor ever thought

of, when he was compofing his Sermon, or deliver-

ing it in the Pulpit.

Doftor Henchman. ~K l\X Lords, I am likewife af-

lyl fign'd Couniel for Doftor

Sacheverell; but if he has been reprefented by the

learned Managers in his proper Colours, if he has

been fet before your Lordfhips in a true Light, and

with his Mafk off, I mufl beg Leave to fay, that

nothing lefs than the Commands of this Honour-

able Houfe could prevail with any one to appear in

his Defence. If he is a Mover of Sedition, and

an Underminer of the Proteftant Succeflion and

prefent Eftablifhment ; if he has fomented deftruc-

tive Divifions, and excited his Fellow-Subjefts to

Arms and Violence, and has taken all Advantages

to vent his Seditious Notions in the moft publick

Manner, I muft humbly think that no Body would

dare to open his Mouth in his Behalf in the Face

of the Government, and before the united Legifla-

ture of the whole Kingdom. I proteft for my
felf I would not do it, and I believe I may fay the

fame for all the Gentlemen that have fpoke before

me.
My Lords, the general Part of thefe Articles has

been already largely fpoken to, and I fhall therefore

apply myfelf direftly to the firft Article, and the

firft Branch of that Article, which has been made
the Ground of this whole Accufation, viz. That he

does fuggeji and maintain that the necejfary Means

ufed to bring about the late happy Revolution were

Odious and Unjujlifiable. I muft own this is a

Charge of a very high Nature, and has been aggra-

vated to the utmoft by the great Pains that the

Gentlemen of the Honourable Houfe of Commons
have taken, and the elaborate Speeches that have

been made on this Head.

My Lords, The Juftice of the Revolution is too

plain to need any Vindication, every one of us is

fenfible of the happy Effefts of it •, and therefore

for any one to caft black and odious Colours on it,

would be, as has been truly faid by the honourable

Managers, a Reflection on his late Majefty, and muft

bring a foul Imputation on her prefent Majefty and

Government ; which, if the Revolution be Unjufti-

fiable, muft be an Ufurpation, and all her Subjefts

Rebels.

My Lords, The Claufe made ufe of to prove this

Part of the Article, is in the i ith Page of the Ser-

mon at St. Paul's, and has been often read; The

grand Security of our Government, and the very Pillar

on which it ftands, is founded upon the fteady Belief

of the Subjefts Obligation to an Abfolute and Uncon-

ditional Obedience to the Supreme Power in all Things

lawful, and the utter Illegality of Refiftance upon

any Pretence whatfoever. This, my Lords, is the

Ground of the Commons Impeachment, becaufe

here they fay the Doftor condemns all Refiftance,

and in that the Refiftance which was neceflary to

be made ufe of at the Revolution.

'Whether what is here laid down be agreeable

to the Doftrine of the Church of England is not
-

•"
• i

my Province to determine, neither fhall I now mif-
fpend your Lordfhips time in eftablifhing this Doc-
trine ; that has been already fufficiently done, and
the Doftor himfelf abundantly vindicated, from the
Doftrine of St. Paul himfelf, from the exprefs Doc-
trine of the Church of England fet forth in her
Homilies, from the Writings of Bifhops and Di-
vines dead and living, from the known and unre-
peal'd Laws of the Land, and from the Reafonable-
nefs of laying down a general Rule without any Ex-
ception. What farther Vindication can be neceffa-

ry ? Or how can a good Subjeft of the Realm, and
a true Son of the Church, better make his Defence
than from the Laws of the one, and the Doftrine,
of the other ? But becaufe the great Objeftion has
been. That this Doftrine is here laid down with-
out any Limitation or Exception at all •, and being
myfelf of a different ProfefTion from the Gentle-
men that have fpoke before me, I fhall rake a dif-

ferent Way in Vindication of this Paffage, and beg
Leave to follow the Method prefcrib'd by one of the

learned Managers of the Houfe of Commons. It

was faid by one of them, Ex ore fuo judicabitur.

My Lords, let him fpeak for himfelf, and then it

will be feen if this Paffage may not be juftified by
the very fame Methods that have been made ufe of
to accufe him. If nothing will fatisfy the Gentle-
men of the Houfe of Commons but an Exception,
an Exception they fhall have, and that out of his

own Mouth. It is in the ioth Page, and the begin-
ning of that very Paragraph, where the whole Foun-
dation of this Accufation is laid. But I don't well
know whether I may venture to mention it, left it

fhould fubjeft him to a Profecution in the Spiritual

Court, or the Cenfure of his Diocefan ; but if it

may help to acquit him from this Impeachment, I

will advife him to run the Rifque of any Profecu-
tion elfewhere.

The Claufe is this, But, Secondly, Men may be

denominated Falfe Brethren, with relation to the

State, Government , or Society of which they are

Members. The Conftitutions of moft Governments

differing according to their feveral Frames and Laws
upon which they are built andfounded, it is impoffibk

to lay down any one univerfal Rule, as the Scheme
and Meafure of Obedience, that may fquare to every

one of them.

My Lords, This is an obfervable Inftance of this

Gentleman's good Temper and Moderation ; no-

thing can be faid more like a good Chriftian, and a

good Subjeft, and a Man of Temper : He is not here

for bringing all Things to his own Rule, but every

Government muft ftand upon its own Foundation,

and be govern'd according to its own Rules. But
he goes on ; Only this Maxim in general, Iprefume,
may be Eftablifhed, for the Safety, Tranquility, and

Support of all Governments , That no Innovation

whatfoever fhould be allowed in the Fundamental Con-

ftitution of any State, without a very preffing, nay,

unavoidable Neceffity for it.

My Lords, In thefe Words there is a plain Ex-
ception made, whenever the Cafe of an unavoidable

Neceflity fhall happen. No Body will deny but that

the Revolution was fuch an unavoidable Cafe, and
of Neceffity, and what can't be refiefted on, but

with great Satisfaction, and Thanks to GOD for

bringing it about. But it feems very ftrange that

this Exception fhould ftand fo very full and plain in

the very Front of that Paragraph from which the

learned Managers have chiefly drawn this Accufa-

tion, and yet never be fo much as once taken notice

of by them. Paffages at a much greater Diftance

have been connefted in order to Accufe him ; and
there
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there can be no Reafon given why the fubfequent

Paffage in the fame Paragraph fhould not be ex-

plained by this ; why, what in the Beginning is

laid of all Governments in general, fhould not be

extended to that Part where he fpeaks particularly

of our own Conftitution. This, no doubt of it, he

had in his Thoughts, and will, I hope, fufficiently

vindicate him from this Charge.

I mall trouble your Lordfhips no longer on this

Head, but only obferve, that the Doctor in his

Anfwer has put himfelf upon his Defence, That
this Doctrine is agreeable to the Doctrine of the

Church of England and the Laws of the Land, and
we are ready to produce his Vouchers, and make
it evident to your Lordlhips.

Accordingly the Managers withdrew ; and theit

the Lords adjourned to their Houfe above

:

And in a Jhort time their Lordfhips being re-

turned
y and feated as before, and the Ma-

nagers being returned to the Place appointed

for them at their Lordfhips Bar ; Proclama-
tion for Silence was made by the Serjeant at

Arms.

Sir Simon Harcourt. My Lords, If we have not

already tired your Lordlhips, there is this wide Dif-

ference between the Managers for the Houfe of
Commons and us ; they defire your Lordlhips to

truft them, and to take their Words in every thing •,

we humbly beg your Lordlhips to take our Words
in. nothing, but that you will give us Leave to lay'

before you the Teftimonies for every thing we have

open'd -, but they being very long, we humbly fub-

mit it to your Lordfhips, whether it will be proper

for us now to produce them. The firft Evidence

we defire to read is, Some godly and wholefome
Doctrine contained in the Homilies ; we haye my
Lords, for your Lordfhips Eafe, collected them by
a Perfon that is ready to fwear to them. We hum-
bly fubmit it to your Lordfhips, whether it fhall

be read out of the Writing, or whether the Books
themfeves fhall be produced •, we fhall obferve your

Lordfhips Commands, and proceed which way your

Lordfhips pleafe.

M. Dodd, My Lords, We are ready to obferve

your Lordfhips Directions in this Matter : We have

collected the PafTages out of the Homilies, the Ar-
ticles, the Sermons, and Acts of Parliament ; and
have a Perfon ready to make Oath that they are

truly collected. But if there be any Objection, we
are ready to refer to the Books themfelves, and
have them all here ready to produce.

Mr. Phipps. If your Lordfhips pleafe, the Wit-
nefs may be fworn.

'Then Mr. Trap was Sworn.

Lord Chancellor. If you offer any Thing in Evi-

dence, you muff, take the fame Method that the

Gentlemen of the Houfe of Commons did ; it muft

be proved, and then delivered in at the Table, and
there read.

Sir Jofeph Jekyll. My Lords, we have given the

Gentlemen that are Counfel for the Prifoner no Di-

fturbance in any thing they have faid during their

Defence, fo that we might come to a Determina-

tion as fpeedily as poflible in this Trial ; otherwife

every Body muft think, we had Reafon to object

to fome Things that have been faid by the Counfel.

That which they are now going to do, is what we
think proper to deliberate upon ; and, according to

former Precedents, we defire to withdraw, and we
will attend your Lordfhips again prefently.

Mr. Smith. My Lords, I beg Leave to fpeak

one Word. We have endeavoured to behave our-

felves before your Lordfhips, according to the Duty
we owe to the Houfe of" Commons, and to your

Lordfhips : We think there is fomething offered,

that is fit for us to confider of. We don't propofe

more, than for the Managers to withdraw for a few

Minutes ; for we think we have fomething to offer

to your Lordfhips.

Vol. V,

Sir Jofeph Jekyll. My Lords, the Managers
withdrew for two Reafons ; the one, to confider of
feveral Exprefllons that fell from the Counfel at the
Bar, which we had Reafon to take Exceptions to ;

the other was, to confider of the Evidence they
offer to your Lordfhips. For the firft •, The Ma-
nagers are fo defirous that no Interruption fhould
be given to the Doctor's Counfel in his Defence,
that they at prefent take no notice of it, but referve

that Matter to be taken notice of at fuch other Time
as they fhall think proper. As to the Second, The
Managers being unwilling the Doctor fhould be
depriv'd of any Thing that his Counfel can fancy is

Material for his Defence, they are contented to let

them go on in the Way they propofed ; but, to

fave your Lordfhips Time, we admit the Books,
Sermons and Pamphlets, to be as they have open'd
them.

Sir Simon Harcourt. My Lords, We humbly
pray they may be read, but we have not open'd
the tenth Part of them.

Mr. Dodd. We have collected them, to fave

your Lordfhips Time •, but we have hot open'd
them, becaufe we referv'd them to be read.

Mr. Phipps. My Lords, The Witnefs is fworn,

Is that a true Copy of what it refers to ?

Mr. Trapp. I did compare them with the

Originals : It is a Tranfcript from the Original.

M. Phipps. Are they intire Paragraphs ?

Mr. Trapp. They are moft of them intire PafTages.

Lord Chancellor. Gentlemen of the Houfe of

Commons, do you object to the Evidence ?

Sir Jofeph Jekyll. No, my Lords.

Then the LORDS adjourned to their

Houfe above.

Saturday, March 4. The Sixth Day.

*TpHE Lords being feated as ufual, and the

Commons in a Committee of the whole

Houfe, and the Managers at their Lordfhips Bar j

the ufual Proclamations being alfo made ;

And Dr. Sacheverell appearing at the Bar

:

Lord Chancellor. Gentlemen, You who are Coun-

fel for Doctor Sacheverell were proceeding to your

Evidence, and had offered fome Papers which you

defired to be read in Evidence •, and the Gentlemen

of the Houfe of Commons did agree to lfrt them be

read, as you defired.

Mr. Dodd. My Lords, We pray thofe Papers

may be read.

Mr. Phipps. My Lords, The Defendant does in

his Anfwer afiert, " That the Doctrine of the Ille-

" gality of Refiftance to the Supreme Power, is

" contained in the Homilies, and approved by
*« many of the Divines of the Church of England:

We defire now to have thofe Homilies, and the

Sermons of thofe Divines, read.

5 A Six
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Sir Jofeph Jekyll. My Lords, The Gentlemen

that open'd for the Doctor, were pleafed to men-
tion fome Homilies, and other Books, one intitled,

ANeceffary DotJrine and Erudition for any Chriftian

Man ; which they defir'd might be read ; and faid,

They had collected the Paffages out of them, in a

Paper which they offered to your Lordfhips. We
have lodk'd into that Paper, and find Extracts out

of Gazettes, and other Papers. We are willing to

let them read the Homilies, and that other Book

called, The Erudition of any Chriftian Man \ but

when they come to the Others, we pray they may
produce the Books or Papers themfelves.

Mr. Dodd. My Lords, We fhall obferve it ac-

cordingly.
' Mr. Phipps. We pray we may begin with the

Book intitled, The Erudition for any Chriftian Man.

Clerk reads the Paper AbftraR.
' A Neceffary Doctrine and Erudition for any

* Chriftian Man ; fet furthe by the King's Majefty
s of'England, fcff. Anno 34 H. VIII.

In the Expofition of the Fyfthe Commandment.
* And by this Commandment alfo,

Fol.'n^. ' Subjects be bounde not to withdrawe
'

' their faid Fealtie, Trouth, Love, and
' Obedience towards their Prince , for any Caufe
* whatfoever it be ; ne for any Caufe they may con-
' fpire againft his Perfon, ne do any Thing to-

' wards the Hindrance or Hurt thereof, nor of his

< Eftate.

v
''In the Expofition of the Syxte Commandment.

' Moreover, no Subjects may draw

F0I.18J.9. ' their Swords againfl their Prince ; for

' any Caufe, whatfoever it be.

Mr. Dodd. If your Lordfhips pleafe, that we
may now read feveral Paffages in the Homilies.

Clerk reads.] The Second Part of the Sermon

Of Obedience, Pa. no.
' Whereby Chrifb taught us plainly, that even

' the wicked Rulers have their Power and Autho-
* rity from God ; and therefore it is not lawful for

* their Subjects to withftand them, altho' they abufe
* their Power.

Ibid. p. 113. ' But neverthelefs, in that Cafe
* we may not in any wife withftand violently, or re-
4 bel againfl Rulers, or make any Infurrection, Se-
' dition or Tumults, either by Force of Arms, or
* otherwife, againfl the Anointed of the Lord, or
' any of his Officers ; but we muft in fuch Cafe

L patiently iuffer all Wrongs and Injuries, referring

I
the Judgment of our Caufe only to God.

The Third Part of the Sermon of Obedience,

Page 114.
* Yee have heard before, in this Sermon of good

£ Order and Obedience, manifeftly prov'd, both
' by the Scriptures and Examples, that all Subjects

' are bounden to obey their Magistrates* and for no
' Caufe to refift, or withftand, or rebel, or make
' any Sedition againfl them, yea altho' they be
' wicked Men.

Firft Part of the Sermon againfl wilful Rebellion,

Page 589.
*

' What fhall Subjects do then ? Shall they obey

5 valiant, flout, wife and good Princes ; and con-
* temn, difobey, and rebel againfl Children being
* their Princes, or againfl undifcreet and evil Go-
* vernors? God forbid! For, firft, What a peri -

* lous Thing were.it to commit unto the Subjects

\ the Judgment which Prince is wife and godly, and
* his Government good, and which is otherwife

;

As tho' the Foot muft judge Of the Head ! A*
- Enterprize very heinous, and muft needs breed
Rebellion.

Ibid. p. 590. c And whereas indeed a Rebel is.

« worfe than the worft Prince, and Rebellion worfe
•: than the worft Government of the worft Prince
* that hitherto hath been.

Second Part of the Sermon againft wilful Rebellion,

Page 60a.

J

Now let David anfwer to fuch Demands, as
c Men defirous of Rebellion do ufe to make : Shall
' not we, efpecially being fo good Men as we are,
* rife and rebel againft a Prince hated of God, and
c God's Enemy ; and therefore like not to profper
' either in War or Peace, but to be hurtful and per-
' nicious to the Commonwealth ? Noj faith good
' and godly David.

Ibid. p. 601. 'But, fay they, we fhall not rife
* and rebel againft fo unkind a Prince^ nothing con-
* fidering or regarding our true, faithful and pain-
' ful Service, or the Safeguard of our Pofterjty ?

' No, faith good David.

Iibid. ' Shall we not rife' and rebel againfl our
4 known, mortal, and deadly Enemy, that feeketh
' our Lives? No, faith godly David.

Ibid. « Shall we not affemble an Army of fuch
* good Fellows as we are, and by hazarding of our
* Lives, and the Lives of fuch as fhall withftand us,
1 and withal hazarding the whole Eftate of our
* Country, remove fo naughty a Prince ? No, faith

" godly David.

Ibid. « What fhall we then do to an evil, to an
* unkind Prince, an Enemy to us, hated of God,
c hurtful to the Commonwealth, &c? Laynovio*
* lent Hand upon him, faith good David ; but let

' him live, until God appoint and work his End,
* either by natural Death, or in War, by lawful
* Enemies, not by traiterous Subjects.

Ibid. p. 602. ' If King David would make thefe

* Anfwers, as by his Deeds and Words recorded in
c the Holy Scriptures indeed he doth make, unto
* all fuch Demands concerning Rebelling againfl

* evil Princes, unkind Princes, cruel Princes, Princes

' that be to their good Subjects mortal Enemies,
* Princes that are out of God's Favour, and fo

« hurtful, or like to be hurtful for the Common-
* wealth."

Mr. Dodd. If your Lordfhips pleafe now, that

we may read the thirty fifth Article of the Church

of England, which approves thefe Homilies.

Mr. Pbipps. We open'd, that thefe Homilies

were approv'd of by the Articles of the Church of

England, as containing found and wholefome Do-

ctrine : We pray the thirty fifth Article may be

read.

Clerk reads.] Article the thirty fifth.

Of Homilies.

* The Second Book of Homilies, the feveral Ti-

tles whereof we have joined under this Article,

doth contain a godly and wholeforfte Doctrine,

and neceffary for thefe Times ; as doth the former

Book of Homilies, which were fet forth in the

Time of Edward the Sixth. And therefore we

judge them to be read in Churches by the Mi-

nifters, diligently and diftinctly, that they may

be underftanded of the People. The Names of

the Homilies, i. Of the right Ufe of the

Church. 2. Againft Peril of .Idolatry. 3. Of

repairing and keeping clean of Churches. 4. Of

good Works j Firft, of Falling. 5. Againft Glut-

« tony
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* tony and Drunkennefs. 6. Againft Excefs of Ap-
|« parel. 7. Of Prayer. 8. Of the Place and Time
« of Prayer. 9. That Common Prayers and Sacra-
« ments ought to be miniftred in a known Tongue.
* 10. Of the Reverend Eftimation of God's Word,
* 11. Of Alms-doing. 12. Of the Nativity of
« Chrift. 13. Of the Paflion of Chrift. 14. Of
« the Refurrection of Chrift. 15. Of the worthy
« Receiving of the Sacrament of the Body and Blood

j« of Chrift. 16. Of the Gifts of the Holy Ghoft.
« 17. For the Rogation-Days. 18. Of the State of
1 Matrimony. 19. Of Repentance. 20. Againft
« Idlenefs. 21. Againft Rebellion.

Mr. Phipps. By the Statute of 13 Eliz. thefe

(Articles are confirmed : I believe the Gentlemen of

(the Houfe of Commons will allow of it.

Mr. Dodd. They are confirmed by the Act of

|Uniformity •, and we think we need not fpend your

JLordftiips Time in reading it.

Sir Jof. Jekyll. My Lords, We told them, that

we were willing to admit all they open'd ; and then

we admit this.

Mr. Dodd. If your Lordlhips pleafe, we will go
on with the Abftract.

Mr. Phipps. The Gentlemen fay, that they ad-

mit us to read what we open'd. Now what we are

going to read next, we did not open ; and therefore

we fubmit it to your Lordlhips, whether we lhall

read out of the Abftract, or produce the Book it

felf?

Sir Jof. Jekyll. My Lords, We defire to know
what it is they would read ?

Mr. Phipps. It is Bifhop Overall's Convocation-

Book.

Mr. Dee. If your Lordlhips pleafe, we mail pro-

duce the Book ; becaufe there are fome broken Paf-

fages collected, and there may be fome Objection,

if the Book be not produced.

Mr. Phipps. My Lords, We hope the whole

Canon which is mentioned in this Book, tho' it is

recited by Parcels, lhall be read,

Clerk reads.] « And therefore

Sir Jof. Jekyll. My Lords, They are reading a

Paflage out of this Book. We might object, That
a Printed Book is no Proof of a Canon ; and that

they ought to make a Legal Proof of it. But that

which we object, is, That they begin in the Mid-
dle of a Sentence : Your Lordlhips obferve, the

Clerk begins with the Words, And therefore. I pray,

he may read at the Beginning of a Sentence.

Mr. Phipps. My Lords, Where the Clerk be-

gan, was the Beginning of that Canon *, but it be-

ing at the End ofanother Canon, is the Reafon that

it begins And therefore.

Clerk reads.] c And therefore, if

Bifhop Ove- * Man mail affirm under Colour of

ral, p. 10 7. * any thing that is in the Scriptures,

[Can. 1. * either that the Doctrine of Grace in

* the New Tejlament doth more abo- '

lifh the Rules of Nature, or Moral Law of God,
than it did in the Old ; or, that thro' Faith the '

faid Law was not rather eftablifhed, than in any '

fort impeach'd ; or, that becaufe as many as be- '

lieve are redeem'd, and made free from the '

Curfe of the Law, they are therefore exempted,

and free from the Obedience of the Law ; or,

that by the Incarnation of our Saviour Chrift,

Obedience to the Fifth Commandment, touching

Honours due to Parents and Princes, was in any
fort impeached, the reft of the Law being efta-

blifhed ; or, that our Saviour Chrift having un-

Vol. V,

11*
• dertaken the Fulfilling of the whole Law, (as far
forth, at the leaft, as ever Mankind was bound to
have fufilled it) came fhort in this one Law, by
exempting himfelf from any Obedience due to
the Civil Magiftrate; or, that he, having tied
himfelf according to the faid Commandment, as
well to the Obedience of the Civil Magiftrate, as
the Obedience which was due to his Parents, did
not, whilft he liv'd in the World, fulfil the Law
wholly concerning them both •, or, that he did any
way, or at any Time, encourage the Jews, or any
other, directly or indirectly, to Rebel, for any
Caufe whatfoever, againft the Roman Emperor, or
any of the Subordinate Magiftrates ; or, that he
did not very willingly, both himfelf pay Tribute
to Cafar, and alfo advife the Jews fo to do •, or, >

that when he willed the Jews to pay Trihute to
' Cafar, including therein their Duty of Obedience
* unto him, he did not therein deal plainly and fin-
« cerely, but meant fecretly that they mould be
* bound no longer to be obedient unto him, but
< until by Force they fhould be able to refill him ;
' or, that he did not utterly and truly condemn all

* Devices, Conferences and Refolutions whatfoever,
' either in his own Apoftles, or in any other Per-
' fons, for the ufing of" Force againft Civil Autho-
' rity ; or, that it is, or can be more lawful for any
* private Perfons, either of St. Peter's Calling, or
' of any other Profeflion, to draw their Swords
' againft Authority, though in their rafli Zeal they
' fhould hold it lawful fo to do, for the Preferva-
e tion of Religion, than it was for St. Peter for
' the Prefervation of his Mailer's Life ; or, that
* by Chrift's Words above-mention'd, all Subjects
' (of what fort foever) without Exception, ought
* not, by the Law of God, to penfh With the
« Sword* that take and ufe the Sword, for any
* Caufe* againft Kings and Sovereign Princes, un-
' der whom they were born, or under whofe jurif-

' diction they do inhabit ; or that feeing our Sa-
c viour Chrift would not have the Samaritans to be
6 deftroyed with Fire from Heaven, althc' they
c were at that time divided in Religion from the
1 Jews, and refufed to receive him in Perfon, it is

4 not to be afcribed to the Spirit of Satan for any
* private Men to attempt by Gunpowder, and Fire
* from Hell, to blow up and deftroy their Sove-
' reigns, and the whole State ofthe Country where
' they were born and bred, becaufe in their Con-
* ceits they refufed fome part of Chrift's Doctrine
c and Government ; or, that Chrift did not well,

* and as the faid Fifth Commandment did require,

* in fubmitting himfelf as he did to Authority, al-

* though he was firft fent for with
* Swords and Staves, as if he had Matt. xxvi. 55.
' been a Thief, and then afterward
1 carried to Pilate, and by him (albeit he found no
* Evil in him) condemn'd to Death ; or, that by
' any Doctrine ofExample which Chrift ever taught,
* or hath left upon good Record, it can be prev'd
4 Lawful to any Subjects, for any Caufe of what
* Nature foever, to decline either the Authority
1 and Jurifdiction of their Sovereign Prince?, or
' of any their lawful Deputies and inferior Magi-
' Urates ruling under them : He doth gready
* err.

Mr. Phipps. My Lords, We opened, that from
the Time of the Reformation this had been the Do-
ctrine of the Church. We defire to begin, and
fhew it was Archbifhop Cranmcr's, Opinion : In

Strype's Memorial of Archbifhop Cranmer.

A 2 Clerk
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Clerk reads.] * The feeond Ex-

Lond. Edi- 4 hortation is, That next unto God
Hon, p. 387. * you obey your King and Queen
Folio. ' willingly and gladly* without Mur-

* mur or Grudging, and not for Fear
6 of them only, but much more for the Fear of
6 God. Knowing that they be God's Minifters, ap-
' pointed by God to rule and govern you * and
* therefore whofo refifteth them, refifteth God's
1 Ordinance.

Mr. Phipps. My Lords* We now offer a Decla-
4 ration of Bifhop Ferrary Bifhop Hooper, Bifhop
* Coverdale

?
and about nine other Bifhops, which

* is in Fox's Hiflory.

Clerk reads.] * Humbly requiring,

Vol.111. p. ioi. 4 and in the Bowels of our Saviour

« Jefus Chrift, befeeching all that

* fear God, to behave diemfelves as obedient Subjects
* to the Queen's Highnefs, and the fuperior Powers
* which are ordained of God, under her ; rather,

* after our Example* to give their Heads to the
' Block* than in any Point to rebel, or once to
* Mutter againft the Lord's anointed.

Mr. Bodd. If your Lordfhips pleafe, he may
read the Names of thofe Perfons that have fub-

fcribed it at the End of it.

Clerk reads.} The 8 th Bay of May,
Anno Dom. 1554.

* The Names of the prifon'd Preachers fubfcribing
* to this Declaration, Robert Menaven, alias Robert
'* Ferrar

y Rowland'Taylor, John Philpotty John Brad-<
c
fordy John WigornCy and Glouc. Epifcopus, alias

4 John Hooper, Edward Crome, John Rogers, Lau-
s rence Saunders, Edmund Lawrence, J. P. T. M.
* ——To thefe Things abovefaid do I Miles Cover-
4 dale, late of Exon, confent and agree with thefe

* nine afflicted Brethren* being Prifoners, mine own
« Hand.

Mr. Phipps. My Lords* The next we offer is

the Opinion of Bifhop Jewell, in his Defence of
the Apology for the Church of England, in Anfwer
to Mr. Harding.

Clerk reads.} * We teach the Peo-
Printed Ann. ' pie as St. Paul doth, to be fubject

t568.F0l.ig. ' to the higher Powers, not only
' for Fear, but alfo for Confcience.

1 We teach them, that whofo ftriketh with the
' Swerde by private Authority, fhall perifh with
* the Swerde. If the Prince happen to be wicked*
* or cruel, or burthenous, we teach them to fay
4 with St. Ambrofe, Arma noftra funt Preces &
4 Lachryma, Tears and Prayers be our Weapons.

Mr. Bodd. My Lords, The next is Mr. Hooker,

in his Ecclefiaftical Polity.

Clerk reads.] ' That Subjection

Fol. 470. ' which we owe to lawful Powers,
J^ond. Edit. * doth not only import, that we
1705.

c fhould be under them by Order of
' our State, but that we lhew all

' Submiffion towards them, both by Honour and
* Obedience. He that refifteth them refifteth God.
* And refilled they be, if either the Authority it-
c felf, which they exercife, be denied -, as by Ana-
4 baptifts all fecular Jurifdictions * or if Refiftance

be made but only fo far forth as doth touch their

Perfons, which are invefted with Power ; (for they
which faid Nolumus hunc regnare

t did not utterly

exclude Regiment •, nor did they wifh all Kind of
Government clearly removed, which would not at

the firft have Bavid to govern $) or if that which
they do by Virtue of their Power, namely, their

Laws, Edicts, Services, or other Acts of JurifS

diction, contrary to the bleffed Apoftles moft holy
Rule, Obey them who have the Overfight of yoiij

Heb. xiii. 17. be not fuffered to take Effect ; or if

they do take Effect, yet is not the Will of God
thereby fatisfied neither, as long as that which we
do is contemptuoufly or repiningly done, becaufe
we can do no others ife. In fuch fort the Ifraelites

in the Defart obey'd Mofes ; and were, notwitk
Handing, defervedly plagued for Difobedience.

The Apoftle's Precept therefore is, Befubjetl even

for God*s Sake , be fubjeil not for Fear, but of
mere Confcience, knowing, that he which refifteth

them, purchafeth to himfelf Condemnation.

M. Gen. Stanhope. My Lords, fince Hooker'5

Ecclefiaftical Polity is before your Lordfhips, and
they have read that Part, I pray that from pag. 444,
to the latter End of pag. 446. may likewife be

read.

Mr. Bodd, We fubmit it to your Lordfhips
whether it is proper to break into our Defence ?

or whether the Gentlemen of the Houfe of Com-'
mons will read what they think proper when they

come to reply ? Your Lordfhips know the Courfe

m other Courts is to give our Evidence intire.

Sir J. Jekyll. My Lords, The Indulgence of the

Managers, to let the Doctor's Counfel go into this

Evidence, is very great ; (for I believe fuch fort of

Evidence was never known before in any Court of

Juftice whatfoever;) but furely, as they have called

this Witnefs, for fo I may term the Book they

were reading, we may be at Liberty to crofs-examine

that Witnefs ; perhaps the Place we defire to have

read, may explain the PafTages read by them.

Mr. Phipps. My Lords, We fubmit to it.

M. Gen. Stanhope. Pray what Edition is that

Book ?

Clerk. It is printed in 1705.
M. Gen. Stanhope. My Lords, If we fhould be

miftaken in the Edition, I hope we fhall not be

hindred in our Reply from reading thofe PafTages in

the Edition which I have confulted.

Clerk reads.} ' Again, on whom the
4 fameis bellowed at Mens Difcretions, Fol. 444.
4 they likewife do hold it by divine
6 Right, If God in his revealed Word hath ap-
c pointed fuch Power to be, altho' himfelf extra-

1 ordinarily beflow it not, but leave the Appoint-
* ment of Perfons to Men ; yea, albeit God do nei-

' ther appoint nor affign the Perfon ; nevertheless*

4 when Men have affigned and eftablilhed bothr

4 who doth doubt but that fundry Duties and Affairs

4 depending thereupon, are prefcribed by the Word
4 of God, and consequently by that very Right to

4 be exerted ? For Example fake, the Power which
4 Roman Emperors had over foreign Provinces*

4 was not a Thing which the Law of God did ever

* inftitute ; neither was Tiberius Cafar by' efpecial

4 Commiffion from Heaven therewith invefted ; and

4 yet Payment of Tribute unto Cafar, being now
4 made Emperor, is the plain Law of Jefus Chrift

4 unto Kings by human Right; Honour by very 'di-

4 vine Right is due. Man's Ordinances are many
4 Times propofed as Grounds in the Statutes ofGod.

< And
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And therefore, of what Kind foever the Means be

4 whereby Governors are lawfully advanc'd to their
4 States, as we by the Laws of God itand bound
' meekly to acknowledge them for God's Lieute-
' nants, and do confefs their Power his ; fo by the
4 fame Law they are both au'thoriz'd and requir'd to
* ufe that Power, as far as it may be in any State
4 available to his Honour. The Law appointeth no
' Man to be a Husband ; but if a Man hath betaken
* himfelf unto that Condition, it giveth him Power
4 and Authority over his own Wife. That the Chri-
4 ftian World fhould be ordered by the Kingly Re-
11 giment, the Law of God doth not any where
* command •, and yet the Law of God doth give
4 them, which once are exalted unto that Place of
* Efrate, right to exact at the Hands of their Sub-
4 je&s general Obedience in whatfoever Affairs their
* Power may ferve to command ; and God doth
* ratify Works of that Sovereign Authority, which
* Kings have received by Men. This is therefore
4 the Right whereby Kings do hold their Power ;
4 but yet inwhat Sort the fame doth reft and abide
4 in them, it fomewhat behoveth farther to fearch ;

4 where, that we be not enforced to make over
4 large Difcourfes about the different Conditions of
4 Sovereign or Supreme Pov/er, that which we fpeak
4 of Kings fhall be in refpect of the State, and ac-
4 cording to the Nature of this Kingdom, where
* the People are in no Subjection, but fuch as wil-
4 lingly themfelves have condefcended unto for their
4 own mofl: Behoof and Security. In Kingdoms
4 therefore of this Quality, the higheft Governor
4 hath indeed univerfal Dominion, but with Depen-
4 dency upon that whole intire Body, over the feve-
4

ral Parts whereof he hath Dominion •, fo that it
4 ftandeth for an Axiom in this Cafe, the King is
4 Major fingulus, univerjis Minor. The King's De-
4 pendency we do not conftrue as fome have done,
4 we are of opinion, that no Man's Birth can
4 make him a King ; but every particular Perfon
4 advanced to fuch Authority hath, at his Entrance
4 into his Reign, the fame beftowed on him as an
4 Eftate, in Condition, by the voluntary Deed of
4 the People in whom it doth lie, to put by any
4 one, and to prefer fome other before him better
4 liked of, or judged fitter for the Place ; and that
*• the Party fo rejected hath no Injury done unto
4 him ; no, altho' the fame be done in a Place where
4 the Crown doth go Site yfo&i by Succeffion, and
* to a Perfon which is capital, and hath apparently,
4 if Blood be refpected, the neare ft: Right. They
4 plainly affirm, in all well appointed Kingdoms,
4 the Cuftom evermore hath been, and is, that
4 Children fucceed not their Parents 'till the Peo-
4 pie, after a Sort, have created them a-new ;

4 neither that they grow to their Fathers as
4 natural and proper Heirs, but are then to be
4 reckoned for Kings, when at the Hands of fuch
4 as reprefent the King's Majefly, they have by '

4 Sceptre and a Diadem received as it were the '

4 Inveftiture of a Kingly Power : Their very Words '

4 are, " That where fuch Power is fettled into a '

44 Family or Kindred, the Stock itfelf is thereby '

chefen, but not the Twig that fpringeth of it. '

44 The next of the Stock unto him that reigneth, '

44 are not through nearnefs of Blood made Kings ; '

44 but rather fet forth to ftand for the Kingdom :

44 Where Regal Dominion is hereditary, it is not- '

4
, withftanding (if we look to the Perfons which '

44 have it) altogether elective". To this Purpofe '

4 are felected Heaps of Scriptures concerning the ft> '

5 .lemn Coronation or Inauguration of Saul, David, '

* of Solomon, and others, by the Nobles, Antients, *

* and People of the Commonwealth of Ifrael: As if
4 thefe Solemnities were a Kind of Deed, whereby
the Right of Dominion is given ; which ftrange,

4 untrue, and unnatural Conceits, fet Abroad by
Seedfmen of Rebellion, only to animate unquiet

' Spirits, and to feed them with Poflibility of
' afpiring to Thrones, if they can win the Hearts of
4 the People, what hereditary Title foever any other
4 before them may have •, I fay, unjuft and infolent
4 Pofitions, I would not mention, were it not there

-

4 by tomake the Countenance of Truth more orient *
4 for unlefs we will openly proclaim Defiance unto
4

all Law, Equity and Reafon, we rauft (there is

* no Remedy) acknowledge, that in Kingdoms, he-
4 reditary Birth gives Right unto Sovereign Domi-
4 nion ; and the Death of the Predeceffor puts the
4 Succeffor by Blood in Seifin. Thofe publick So-
4 lemnities before fpecified, do but ferve for an open
4 Teflification of the Inheritor's Right, or belong-
4 ing unto the Form ofinducting him into Poflfeffidn
4 of that Thing he hath Right unto. Therefore, in
4 cafe it doth happen, that without Right of Blood,
4 a Man in fuch wife be poffeffed, all thefe new
4 Elections and Inveftings are utterly void; they
4 make him no indefeafible Eftate, the Inheritor by
4 Blood may difpoffefs him as an Ufurper. The
4 Cafe thus ftanding, albeit we judge it a Thing mofl
4 true, that Kings, even Inheritors, do hold their
4 Right in the Power of Dominion, with Dependen-
4 cy upon the whole Body Politick, over which they
4 have Rule as Kings ; yet fo it may not be under*
4 flood, as if fuch Dependency did grow ; for that
4 every Supreme Government doth perfonally take
4 from thence his Power, by way of Gift, beftow'd
4 of their own free Accord upon him at the Time of
4 his Entrance into the faid Place of his Sovereign
4 Government. But the Cafe of Dependency is that
4

firft original Conveyance when Power was deriv'd
4 from the Whole into one •, to pafs from him unto
4 them, whom out of him, Nature, by lawful
4 Births, fhould produce, and no natural or legal
4 Inability make uncapable. " Neither can any
44 Man with Reafon think, but that the firft: Inflitu-
44 tion of Kings isafufRcientConfideration ; where -

44 fore their Power fhould always depend on that
44 from which it always flows : By original Influence
44 of Power from the Body unto the King, is the
44 Caufe of King's Dependency in Power upon the
44 Body". By Dependency we mean Subordination
4 and Subjection ; a manifeft Token of which De-
4 pendency may be this : As there is no more certain
4 Argument that Lands are held under any as Lords,
' than if we fee that fuch Lands, in Defect of Heirs,
' fall unto them by Efcheat : In like Manner, it

c doth follow rightly, that feeing Dominion, when
' there is none to inherit it, it returneth into the
: Body ; therefore they which before were Inheri-
: tors thereof, did hold it with Dependency upon
; the Body : So that by comparing the Body with
; the Head, as touching Power, it feemeth always
; to reftde in both ; fundamentally and radically in

the one, in the other derivatively ; in one the Ha-
bit, in the other the Art of Power. May a Body
Politick then at all Times, withdraw in whole oi*

in part, the Influence of Dominion, which paffeth

from it, if Inconveniences do grow thereby ? Ic

mufl be prefumed, that Supreme Governors will

not in fuch Cafe oppofe themfelves, and be flifi

in detaining that, the Ufe whereof is with pub-

lick Detriment. But furely without their Confent. i

I fee not how the Body by any juft: Means fhoiM
be able to help itfelf, faving when Dominion doth

efcheat ; fuch things therefore mull be though c

4 upon
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upon beforehand, that Power may be limited e'er

it be granted ; which is the next Thing we are to

confider.

Mr. Dodd. We now produce Bifhop Andrews's

Sermons.

Clerk reads.] « To deprive or de-

London Edi- ' pofe them ? Sure where the worft is

tion, Fol. * reckoned that can be of them, Cla-

1632.^.939. * mabunt ad Dominum is all I find,
4

i Sam. viii. 18. No Per to do it but
4 he. By him* and by none but by him, they be ;

* by him, and by none but by him, they ceafe to be.

Mr. PhippSi We defire to read another Pafiage

out of Mr. Hooker, in a Treatife of Church Go-
vermenti

Clerk reads.] ' A Treatife of Church Govern-
4 ment : To which is added a Treatife of the Re-
* gal Power, and of the Novelty of the Doctrine of
4 Refiftance, publifh'd by Dr. Bernard in his Clavi
4 Trabales.

Lord Chancellor. This is a Collection of the

Works of feveral Perfons ; fo that it don't appear

whofe Works thefe are that you are reading.

Mr. Pbipps. That which we offer to be read is

Mr. Hooker's, and is left out of the Book which
Was printed before.

Clerk reads.] ' There is a Supreme
Lon. Edit. s Head of Juftice whereunto all are

1 60 1. 4-to. ' fubject, but itfelf in Subjection

pag. 49, 50. ' to none •, which Kind of Pre-emi-
* nence, if fome ought to have in a

* Kingdom, who but the King fhall have it ? Kings
* therefore no Man can have lawful Powerand Autho-
4 rity to judge % if private Men offend, there is

4 the Magiftrate over them, whichjudgeth ; if Ma-
4 giftrates, they have their Prince ; if Princes,
4 there isHeaven, a Tribunal before which they fhall
4 appear •, on Earth they are not accountable to any.

Mr. Pbipps. My Lords, We offer Doctor Jack-

fon's, and Bifhop UJher's Opinion in this Matter.

And firft Do&or Jack/on.

Tom. 3.

Pag. 9 6$.

4 rannically.

Clerk reads.] 4 He that is a King
or Supreme Magiftrate, by juft and
lawful Title, may not be thus refill-

ed* albeit he exercife his Power ty-

Mr. Pbipps. My Lords, We offer next the Au-
thority of Mr. Cbillingwortb, and we need fay no
more of him than to mention that it is Mr. Cbilling-

wortb •, and his Character is fo eftablifhed by the
Lord Clarendon, that we need fay no more of it.

Clerk reads.] 4 They that make no
Scruple at all of fighting with his Fol. 330.
Sacred Majefty, and mooting Muf- Lond. 1704.
kets and Ordnance at him (which Folio.

fure have not the Skill to chufe a

Subject from a King) to the extreme Hazard of
his Sacred Perfon, whom by all poffible Obliga-
tions they are bound to defend, do they know,
think you, the general Rule without Exception
or Limitation left by the Holy Ghoft for our Di-
rection in all fuch Cafes, Who can lift up his

Hand againft the Lord's anointed, and be innocent \
1 Sam. xxvi. 9. Or do they confider his Command
in the Proverbs of Solomon, My Son, fear God and
the King, and meddle not with them that defire

Change ? Prov. xxiv. 21. Or his Counfel in the

Book of Ecclefiafies, I counfel thee to keep the

King's Commandment, and that in regard of the

Oath of God? Ecclef. viii. 2. Or becaufe they pof-
fibly may pretend that they are exempted from, or
unconcerned in the Commands of Obedience deli-

vered in the Old Teftament : Do they know and
remember the Precept given to all Chriftians by
St. Peter, Submit yourfelves to every Ordinance

of Man for the Lord's Sake, whether it be to the

King as Supreme, or unto Governors, as unto

them that arefent by him ? Or that terrible Sancti-

on of the fame Command, They that rejift fhall

receive to themfelves Damnation, left us by St.

Paul in his Epiftle to the Romans, who then were
the miferable Subjects of the worft King, the

worft man, nay, I think, I may add truly, the

worft Beaft in the World ; that fo all Rebels
Mouths might be ftopt for ever, and left with-

out all Colour or Pretence whatsoever to juftify

the Refiftance of Sovereign Power ?

Mr. Pbipps. My Lords, The next we offer is

Archbifhop Bramhall, fometime Bifhop of Armagh.

Mr. Pbipps. The next is Archbifhop JJfher, in

a Treatife called, The Power communicated by God
to the Prince, and the Obedience required of the Sub-

ject, &c.

Clerk reads.] 4 But if Mens
Pag. 157.

4 Hands be thus tied (will fome fay)

Lend. 1683. 4 no Man's State can be fecure : Nay,
8vo. 4 the whole Frame of the Common-

4 wealth would be in Danger to be
4 fubverted and utterly ruin'd by the unbridled Lull
4 of a diftemper'd Governor.

I aniwer, God's Word is clear in the Point,
4 Whofoever rejifteth the Power, refifteth the Ordi-
4 nance of God, and they that rejift, fhall receive
4 to themfelves Damnation ; and thereby a Neceffi-
4 ty is impofed upon us, of being fubject even for
4 Confidence fake, which may not be avoided by
* the Pretext of any enfuing Mifchief whatfoever.

Page 531.
Dubl. 1678.

Folio.

Clerk reads.] 4 The fame Oath
binds us to defend him againft all

Confpiracies and Attempts whatfo-

ever, which fhall be made againft

his Perfon or Crown; to defend him,

much more therefore not to offend him, againft

all Confpiracies and Attempts whatfoever. That
Oath which binds us to defend him againft all

Attempts whatfoever, prefuppofeth that no At-
tempt againft him can be juftified by Law, whe-
ther thefe Attempts be againft his Perfon or his

Crown.

Clerk reads.] 4 If a Sovereign fhall

perfecute his Subjects for not doing Ibid. fol.

his unjuft Commands, yet it is not 542.

lawful to refill by raifing Arms
againft him, They that rejift fhall receive to them-

felves Damnation. But they ask, Is there no Li-

mitation ? I anfwer, Ubi Lex non diftinguit, nee

nos diftinguere debemus. How fhall we limit

where God hath not limited, or diftinguifh where

he hath not diftinguifh'd ?

Mr. Dodd.

Sanderfon.

My Lords, The next is Bifhop

Clerk
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Clerk reads.] ' No Conjuncture of

Fcrl. 522. * Circumftances whatibever, can make
4 them expedient to be done at any

« Time, that is, of itfelf and in the Kind unlawful.
4 For a Man to blafpheme the holy Name of God,

h to facrifice to Idols, to give wrong Sentence in

4 Judgment, by his Power t6 oppfefs thofe that are"

* not able to withftand him, by Subtiify to dver-

* reach others in bargaining, to take up Arms (of-

* fenfive or defenfive) againft a lawful Sovereign

:

« None of thefe, and fundry other Things 6f the

* like Nature, being all of them finely, anddeto-
* to genere unlawful^ may be done by any Man, at

* any Time, in any Cafe$ upon any Colon? or Preten-

* fion whatfoever ; the exprefs Centmand of God
« himfelf only excepted, as in the Cafe of Abfahani
* for facriiicing hk Son. Not for the avoiding of
« Scandal, not at the Inftance of any Friend, of
* Command of any Power upon! Eafth ; hot for

* the Maintenance of the Lives or Liberties either

4 of ourfeives or others ; nor for the Defence of

* Religion ; nor for the Prefervat-ion of a Church or
c State -, no nor yet, if that could be imagin'd pof-

« fible, for the Salvation of a Soul ; no, not for the

* Redemption of the whole World.

Mr. Phipps. My Lords, Doctor Sacheverell be-

ing educated in the Univerfity of Oxford, we offer

the Decrees of that Univerfity touching this Mat-

ter. They were publifiVd in the Gazette the 26th

of July 1683, by Authority.

Clerk reads,,] Numb. 1845.

The London Gazette. Publifh'd by Authority.

From Monday July 23. to Thurfday July 26, 1683.
< Whitehall, July 24. This Day was prefented

4 to his Majefty the following Judgment and De-
« cree of the Univerfity of Oxford, pafe'd in their

« Convocation, on Saturday the 21ft Inftant.

* The Judgment and Decree of the Univerfity of

* Oxford, pals'd in their Convocation, July 21,

* 1683. againft certain pernicious Books, and dam-
' nable Doctrines, deftructive to the Sacred Perfons

4 of Princes, their State and Government, and of

* all Human Society.

' Altho" the barbarous Aflafiination lately enter-

* prized againft the Perfon of his Sacred Majefty,

« and his Royal Brother, engage all our Thoughts to

' reflect with utmoft Deteftation and Abhorrence on

that execrable Villany, hateful to God and Man ;

and pay our due Acknowledgments to the Divine

Providence, which by extraordinary Methods

brought it to pafs, That the Breath of our No-

ftrils^ the Anointed of the Lord, is not taken in

the Pit tvhich 'Was prepated for him ; and that

under his Shadow we continue to lrve^ and enjoy

the BlefFings of his Government ; yet notwith-

ftanding we find it to be a neceffary Duty at this

Time to fearch into, and lay open thofe impious

Doctrines, which having of late been ftudioufl/

diffeminated, gave Rife and Growth to thefe ne-

farious Attempts, and pafs upon them our folemn

publick Cenfure- and Decree of Condemnation.
4 Therefore, to the- Honour of the Holy and undi-

vided Trinity, the Prefervation of Catholick Truth

in the Church, and that the King's Majefty may

be fecured both froffi the Attempts of open bloody

Enemies, and Machinations of treacherous Here-

ticks and Schifrnaticks •, We the Vice-chancellor,

Doctors, Proctors, and Mafters, Regent and not

Regent, met in Convocation, in the ace-uftomed

Manner, Time and Place, oh Saturday the one

and twentieth Day of July in the Year one

thotifandfixfrandre-d and eighty three, concerning

* certain Propofitions contain'd in divers Baoks and
( Writings, publifh'd in the EhgUfh, and alio the
4 Latin Tongue, repugnant to the Holy Scriptures,

' Decrees of Councils, Writings- of the Fathers,
4 the Faith and Profeflion of the Primitive Church ,

4 and alfo deftructive of the Kingly Government,
4 the Safety of his Majefty's Perfon, the publick
4 Peace, the Laws of Nature, and Bonds of Human
' Society, by- our, unanimous Aflen-t and Cohfcint,
4 nave decreed and determined in Manner and
4 Form following;

:

The Firji Propofition.
4 All Civil Authority is derived originally frotn

* die people.

The Second.
1 There is a mutual Compact,- tacit- or exprefs,-

4 bet-ween a Prince and his Subjects ; and that if
c he perform not his Duty, they are- difcharged
4 from theirs.

The Third.
4 That if lawful Governors become- Tyrants,, o»

c govern othefw'ife than by the Laws 6f God and
4 Man they ought to do, they forfeit the Right they
4 had unto their Government. .Lex Rex. Buchanan
* de Jure Regni. Vindicice contra Tyrannos Bellar-
4 mine de Confiliis. De Pontificie Milton. Good-
»"

wifi. Baxter. H. (7.

The Fourth.
4 The Sovereignty of England is in the three

4 Eftates, viz. King, Lords and Commons. Tho
4' King has" but a Co-ordinate Power, and may be
c ovet-rul'd by the other two. Lex Rex. Hunton
of a limited and mixed Monarchy. Baxter H. C.

Polit. Catechif.

The Fifth.
c Birth-right and Pfoxirnity of Blood give no Ti-

4 tie to Rule or Government •, and it it lawful tq
4 preclude the n6X*t Heir from his Right and Succ-tf-

* fion to the Crown. Lex Rex. Hunt's Poftfcript.

Doleman's Hiftory of Succeffion. Julian the Apo-
ftate. Mene Tekd.

The Sixth.

* It is lawful for Subjects, without the Confent,
4 and againft the Command of the Supreme Magi-
4 ftrate, to enter into Leagues, Covenants and Af-
4 fociations, for Defence of themfelves and their
4 Religion. Solemn League and Covenant. Late

Affociation.

The Seventh.
4 Self-prefervation is the fundamental Law of

< Nature, and fuperfedes the Obligation of all

c others, whenfoever they ftand in Competition with

c it. Hobbs de Cive Leviathan.

The Eighth.
4 The Doctrine of the Gofpel concerning patient

4 Suffering of Injuries, is not inconfiftcnt witfivio-
4 lent refilling of the higher Powers, in cafe of
4 Perfecution for Refigion. Lex Rex. Julian Apo-
ftate. Apolog. Relat.

The Ninth.
4 There lies no Obligation upon Chriftians to

4 Pafhve Obedience, when the Prince commands
4 any Thing againft the Laws of our Country •,

4 and the Primitive Chriftians rather ehofe to die

4 than refift, becaufe Chriftianity was not fettled

4 by the Laws of the Empire. Julian Apoftate.

The Tenth.

4 Poffefiion and Strength give a Right to go-
4 vern ; and Succefs in a Caufe or Enterprizc, pro-

* claims it to be lawful and juft. To puriue it, rs

4 to comply with the Will of God •, becaufe it- h
* to follow the Conduct of his Providence. Hobis.

Qvjen %
,
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The Eleventh.
* In the State of Nature there is no Difference

« between Good and Evil, Right and Wrong; The
* State of Nature is a State of War, in which eve-
4 ry Man hath a Right to all Things.

The Twelfth.
4 The Foundation of Civil Authority is this Na-

4 tional Right, which is not given, but left to the
* Supreme Magiftrate upon Mens entring into So-
* cieties ; and not only a Foreign Invader, but a
* Domeftick Rebel, puts himfelf again into a State
* of Nature, to be proceeded againft, not as a Sub-
* ject, but an Enemy ; and confequently, acquires
* by his Rebellion the fame Right over the Life of
4 his Prince, as the Prince (Tor the mod heinous
4 Crimes) has over the Life of his own Subjects.

The Thirteenth.
4 Every Man, after his entring into a Society, re-

* tarns a Right of defending himfelf againft Force,
4 and cannot transfer that Right to the Common-
4 wealth, when he confents to that Union whereby
4 a Commonwealth is made : And in cafe a great
4 many Men together have already refifted the Com-
4 monwealth, for which every one of them expect-

4 eth Death ; they have Liberty then to join toge-
4 ther, to aflift and defend one another. Their bear-
4 ing of Arms, fubfequent to the firft Breach of their

* Dutyj tho' it be to maintain what they have done,
4

is no new unjuft Ac! ; and if it be only to defend
* their Perfons, is not unjuft at all.

The Fourteenth.
4 An Oath fuperadds no Obligation to Pact, and

4 a Pact obliges no farther than it is credited ; and
* confequently, if a Prince gives any Indication that

' he does not believe the Promifes of Fealty and
4 Allegiance made by any of his Subjects, they are

' thereby free from their Subjection •, and notwith-
4 ftanding their Pacts and Oaths, may lawfully re-

4 bel againft, and deftroy their Sovereign. Hobbs

de Cive Leviathan.

The Fifteenth.
4 If a People, that by Oath and Duty are oblig'd

4 to a Sovereign, fhall finfully difpoffefs him, and
4 fcontrary to their Covenants) chufe and covenant
4 with another ; they may be obliged by their later

4 Covenants, notwithftanding their former. Bax-
4 ter. H. C.

The Sixteenth.
4 All Oaths are unlawful, and contrary to the

4 Word of God. Quakers.

The Seventeenth.
4 An Oath obligeth not in the Senfe of the Impo-

4 fer, but the Takers. Sheriffs Cafe.

The Eighteenth.
4 Dominion is founded in Grace.

The Nineteenth.

' The Powers of this World are Ufurpations up-
4 on the Prerogative of Jefus Chrift -, and it is the
4 Duty of God's People to deftroy them, in order
4 to the letting Chrift upon his Throne. Fifth Mo-
narchy-men.

The Twentieth.
4 The Presbyterian Government is the Sceptre

4 of Chrift's Kingdom, to which Kings as well as

* others are bound to fubmit ; and the King's Su-
4 '.premacy in Ecclefiaftical Affairs, afferted by the

* Church cf England, is injurious to Chrift, the

* fole King and Head of his Church. Altare Da-
mafcenum. Apolog. Relat. Hijl. Indulg. Cartwright.

Travers.

The Twenty firft.
4 It is not lawful for Superiors to impofe any

4 Thing in the Worfhip of God, that is not ante-
4 cedently neceffary.

The Twenty fecond.
* The Duty of not offending a weak Brother, is

4 inconfiftent with all Human Authority of making
4 Laws concerning indifferent Things. Protejlant

Reconciler.

The Twenty third.

* Wicked Kings and Tyrants ought to be put to
4 Death ; and if the Judges and inferior Magiftrates
4 will not do their Office, the Power of the Sword
4 devolves to the People ; If the major Part of the
4 People refufe to exercife this Power, then the
* Minifters may excommunicate fuch a King ; af-

* ter which it is lawful for any of the Subjects to
* kill him, as the People did Athaliah, and Jehu.
4 Jezebel. Buchanan. Knox. Goodman. Gilby.

Jefuits.

The Twenty fourth.
4 After the Sealing of the Scripture Canon, the

4 People of God in all Ages are to expect new Re-
4 velations for a Rule of their Actions ; and it is

4 lawful for a private Man, having an inward Mo-
4 tion from God, to kill a Tyrant. Quakers and
other Enthujiafts. Goodman.

The Twenty fifth.
4 The Example of Phineas is to us inftead of

4 a Command ; for what God hath commanded or
4 approved in one Age, muft needs oblige in all.

Goodman. Knox. Napthali.

The Twenty fixth.

* King Charles the Firft was lawfully put to
4 Death, and his Murderers were the bleffed In-
4 ftruments of God's Glory in their Generation.

Milton. Goodwin. Owen.
The Twenty feventh.

4 King Charles the Firft made War upon his Par-
4 liament ; and in fuch a Cafe the King may not
4 only be refifted, but he ceafeth to be King.

Baxter.

* We Decree, Judge, and Declare all and every

of thefe Propofitions to be falfe, feditious, and

impious, and moft of them to be alfo heretical

and blafphemous, infamous to Chriftian Religi-

on, and deftructive of all Government in Church
and State.
4 We farther Decree, That the Books which con-

tain the aforefaid Propofitions and impious Do-
ctrines, are fitted to deprave good Manners, cor-

rupt the Minds of unwary Men, ftir up Seditions

and Tumults, overthrow States and Kingdoms,
and lead to Rebellion, Murder of Princes, and
Atheifm itfelf : And therefore we interdict all

Members of the Univerfity from the Reading of

the faid Books, under the Penalties in the Statutes

exprefs'd. We alfo order the faid recited Books

to be publickly burnt by the Hand of our Mar-
fhal, in the Court of our Schools.
4 Likewife we order, That in perpetual Memory
hereof, thefe our Decrees fhall be entred in the

Regiftry of our Convocation ; and that Copies of

them being communicated to the feveral Colleges

and Halls within this Univerfity, they be there

publickly affix'd in the Libraries, Refectories, or

other fit Places, where they may be fecn and read

of all.

4 Laftly, We command and ftrictly injoin all

and fingular the Readers, Tutors, Catechifts, and

others to whom the Care and Truftof Inftitution

of Youth is committed, that they diligently in-

4 ftruct
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ftru6l and ground their Scholars in chat moft ne-

ceffary Doctrine, which in a Manner is the Badge
and Character of the Church of England ; Of
[ubmitting to every Ordinance of Man for the

Lord's Sake ; whether it be to the King as Su-

preme, or unto Governors as unto them that are

fent by him, for the Punifhment of evil Doers,

andfor the Praife of them that do well. Teach-
ing that this Submiflion and Obedience is to be

clear, abfolute, and without Exception of any
State or Order of Men. Alfo that they, accord-

ing to the Apoftle's Precept, exhort, That firft

of all, Supplications, Prayers, Interceffions, and
giving of Thanks be made for all Men, for the

King, and all that are in Authority ; that we may
lead a quiet and peaceable Life, in all Godlinefs

and Honefty ; for this is good and acceptable in the

Sight of God our Saviour. And in efpecial Man-
ner, that they prefs and oblige them humbly to

offer their moft ardent and daily Prayers at the

Throne of Grace, for the Prefervation of our So-

vereign Lord King Charles, from the Attempts of

open Violence, and fecret Machinations of perfi-

dious Traitors ; that the Defender of the Faith,

being fafe under the Defence of the Moft High,
may continue his Reign on Earth, till he ex-

change it for that of a late and happy Immor-
tality.

Mr. Phipps. My Lords, To fhew that this was
Scewife at the fame Time Archbifhop Tillotfan's O-
ainion, we defire to read his Letter which he wrote

:o my Lord Ruffel, when he was under his Con-
demnation in Newgate, July 20, 1683.

Clerk reads.} * My Lord, I was heartily glad to

fee your Lordfhip this Morning in that calm
and devout Temper at receiving of the blef-

fed Sacrament ; but Peace of Mind, unlefs it be

well grounded, will avail little : And becaufe

tranfient Difcourfe many Times hath little Effect,

for want of Time to weigh and confider it

;

therefore, in tender Companion of your Lord-
fhip's Cafe, and from all the good Will that one
Man can bear to another, I do humbly offer to

your Lordfhip's deliberate Thoughts thefe follow-

ing Confiderations concerning the Points of Re-
fiftance, if our Religion and Rights mould be in-

vaded, as your Lordfhip puts the Cafe ; concern-

ing which, I underftand by Dr. B. that your Lord-
fhip had once received Satisfaction, and am forry

to find a Change.

Firfl, ' That the Chriftian Religion doth plainly

forbid the Refiftance of Authority.

Secondly 4 That tho' our Religion be eftablifh'd

by Law, (which your Lordfhip urges as a Diffe-

rence between our Cafe and that of the Primitive

Chriftians) yet in the fame Law which eftablifhes

our Religion, it is declar'd, That it is not lawful

upon any Pretence whatsoever to take up Arms,
&c. Bsfides that there is a particular Law, de-

claring the Power of the Militia to be folely in

the King ; and that ties the Hands of Subjects,

tho' the Law of Nature, and the general Rules of

I

Scripture had left us at Liberty, which I believe

I

they do not, becaufe the Government and Peace

I of Human Society could not well fubfift upon
I thefe Terms.
Thirdly, ' Your Lordfhip's Opinion is contrary

I

to the declared Doctrine of all Proteftant Churches;

and tho' fome particular Perfons have taught other-

Vol. V.

4 wife, yet they have been contradicted herein, and
« condemn'd for it, by the Generality of Proteftants..
' I beg your Lordfhip to confider, how it will agree
4 with an avow'd afferting of the Proteftant Religi-
4 on, to go contrary to the general Doctrine of
4 Proteftants. My End in this is, to convince your
* Lordfhip that you are in a very great and dange-
4 rous Miftake ; and being lb convinced, that which
* was before a Sin of Ignorance, will appear of
' much more heinous Nature, as in Truth it is, and
* call for a very particular and deep Repentance ;

4 which if your Lordfhip fincerely exercife upon the
4 Sight of your Error, by a penitent Acknowledg-
4 ment of it to God and Men, you will not only
4 obtain Forgivenefs of God, but prevent a mighty
4 Scandal to the Reform'd Religion. I am very loth
4 to give your Lordfhip any Dilquiet in the Diftrefs
4 you are in, which I commiierate from my Heart,
4 but am much more concern'd that you do not
4 leave the World in a Delufion and falfe Peace, to
4 the Hindrance of your eternal Happinefs. I hear-
4 tily pray for you ; and befeech your Lordfhip to
4 believe that I am, with the greateft Sincerity and
4 Companion in the World,

My Lord,

Tour Lordfhip's mofl faithful

and afflitled Servant,

J. TILLOTSON,

Mr. Phipps. My Lords, We next offer the Opi-
nion of Bifhop Stillingfleet.

Clerk reads.,]
4 A Vindication of the Anfwer to

4 fome late Papers, concerning the Unity and Au-
4 thority of the Catholick Church, and the Refor-
4 mation of the Church of England.

4 But it hath been faid by Some-
4 body, That we had our Govern- Pag. 89.
' ment and Ceremonies from his Lond. 1687.
4 Church, our Doctrine from Luther
4 and Calvin •, and that we had nothing peculiar to
4 cur Church, but our Dotlrine of Non-Re/iJlance,
4 and much good may it do us ; and we hope we
4 fhall never fare the worfe for it. This might
4 give Occafion to inquire, Whether the Church,
4 which pretends to be infallible, doth teach it fo
4 orthodoxly, or not ? Or whether thofe who do
4 think themfelves obliged to believe what fhe
4 teaches, are thereby oblig'd to the ftricteft Princi-
4 pies of Loyalty ? But I forbear. It is fumcient to

4 my Purpofe, to fhew that our Church doth not
4 only teach them, as her own Doctrine, but (which
4

is far more effectual) as the Doctrine of Chrift
4 and his Apoftles, and of the Primitive Church.

Mr. Phipps. My Lords, the fame Bifhop, in a

Difcourfe of the Unreafonablenefs of a new Separa-

tion, takes Notice of fome Objections made by

thofe who are Friends to the Government, as if

Non-Refiftance were not confiftent with the Revo-

lution.

Lord Chancellor. There is no Name of an Author

to thefe Books which you now produce.

Mr. Dodd. The Book is generally known by ail

learned Men to be Bifhop Stillingfleet''s. Mr.
Chifwell, who printed it, attended here three Diys

to prove it, but is ill now •, but he has left a Cer-

tificate that he printed it, and all learned Men
know it to be his.

5B Clerk
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nlivvl, trn/iJe ~\ < T r-r\rr\t± +r\ +Vi» nor- * .^limPi^Vc Vtrlfriitl /Mlf If innrrlrvmc on/4 T\^«-.:«:Clerk reads."} * I come to the par-

Page 8. « ticular Examination of the Diffkul-

Iwi. 1689. 4 ties which relate to the prefent

* Oaths [to King William and Queen
4 Mary {] and becaufe we are charg'd with Apoflacy
* from the Principles of the Church of England,
' and that is made the main Ground of the defign'd
* Separation, I would fain know what this Charge
4

is built upon, with refpedl to the Oaths, for that

' is all we are concern'd in. If any particular Per-
* fons have advanc'd new Hypothefis of Govern-
4 ment, contrary to the Senfe of our Church, let

4 them anfwer for themfelves. The Cafe of the
4 Oath is quite of another Nature ; here is no re-
4 nouncing the Doclrine of Paflive Obedience, or
4 afTerting the Lawfulnefs of Refiftance.

Mr. Phipps. Your Lordfhips obferve, that fince

the Revolution that general Doctrine of Obedience
is afferted by him.

Mr. Dodd. My Lords, The next we offer is

Dr. Sherlock in his Cafe of Allegiance fated.

Clerk reads."] ' And Bifhop Overall's

Page 37.
4 Convocation-Book, which is lately

Land. 1 69 1.
4 publifh'd, the principal Defign of

Quarto. 4 which is to afiert the irrefiftible

4 AuthorityofSovereign Princes, does
4 as plainly afTert this too, that all fettled Govern-
4 ments, whatever their Beginnings were, have
4 God's Authority, and muff, be obey'd ; ofwhich
4 more above : For thofe wife Men who fat in that
' Convocation, plainly faw the necefiary Connexion
4 between Non-Refiflance, and Obedience to the
4 prefent Powers ; both which were equally refolv'd
4 into the Authority of God, in removing Kings
4 and fettingup Kings: So that Obedience and Al-
4 legiance to the prefent Powers, when they are
4 once well fettled among us, is fo far from being a
4 renouncing of the Doctrine of Non-Refiflance
4 and Paflive Obedience, that thofe who refufe to
4 comply, mult renounce the only Principle whereon
4 that Doclrine is reafonably founded, and confe-
1 quently renounce the Dodlrine itfelf.

Mr. Phipps. My Lords, We now offer a Book
publifh'd by the late Bifhop Beveridge, which was
publifh'd by her Majefly's Licenfe, counterfign'd
by the Earl of Sunderland.

Clerk reads."] ANNE R.
' "Whereas our Trufly and Well-beloved Richard

4 Smithy of our City of London, Bookfeller, hath
4 humbly reprefented unto us, that he has with
4 great Labour and Expence, prepar'd for the Prefs,
4 a new Edition of the Sermons and other Works,
4 written in Englijh by the Right Reverend Father
4 in God, Dr. William Beveridgc, Bifhop of St.
4 Afaph, deceafed : And has therefore humbly be-
4 fought us to grant him our Royal Privilege of
4 Licenfe for the fole Printing and Publifhing there-
4 of, for the Term of fourteen Years : We being
4 willing to give all due Encouragement to Works
4 of this Nature, tending to the Advancement of
' Piety and Learning, are gracioufly pleafed to con^
\ defcend to his Requefl •, and do therefore, by
4 thefe Prefents, grant to him the faid Richard
\ Smith, his Executors, Adminiftrators, and Afligns,
4 our Royal Licenfe for the fole Printing and Pub--
4 hfhing the Englijh Works of the faid late Bifhop
4 of St. Afaph for the Term of fourteen Years,
4 from the Date hereof ; flrictly forbidding all our

Subjefts, within our Kingdoms and Dominions,
4 to reprint the fame, either in Whole or in Part, or
4 to import, buy, vend, utteror diflribute any Copies
4 thereof reprinted beyond Seas, during the afore-
4 faid Term of fourteen Years, without the Confent
4 and Approbation of the faid Richard Smith, his
4 Heirs, Executors and Afligns, under his, or their
4 Hands and Seals, firft had and obtain'd, as they
4 will anfwer the contrary at their Peril ; whereof
4 the Mafter, Wardens and Company of Stationers
4 are to take Notice, that the fame may be enter'd
4 in their Regifter, and that due Obedience be ren-
4 der'd thereunto. Given at our Court at Kenfing.
4 ton, the fifth Day of June 1708, in the feventh
4 Year of our Reign.

By her Majefly's Command, SUNDERLAND.

Private Thoughts upon Religion, digefted into twelve
Articles, with praclical Refolutions form'd there-

upon. By the Right Reverend Father in God,
William Beveridge, D. D. late Lord Bifhop of
St. Afaph.

r J

RESOLUTION I.

4 I am refolv'd, by the Grace
Pa. 251,252, 4 of God, to honour and obey
253,254.1.07/. * the King, or Prince, whom God
1709. Svo. 4

is pleafed to fet over me ; as
4 well as to expect he fhould fafe-

4 guard and protect me, whom God is pleafed to
4 fet under him.

4 The King of Kings, and Lord of Lords, the
4 great and glorious Monarch of all the World, ha-
4 ving enacted many gracious Laws, is pleafed to
4

fet over every Kingdom and Nation, fuch Perfons
4 as may put them in Execution : So that I cannot
4 but look upon a lawful King as truly a Reprefen-
4 tative of the moft high God, as a Parliament is of
4 the People. And am therefore perfuaded that
4 whofoever rebels againfl him, rebels againfl God
4 himfelf; not only in that he rebels againfl the Or-
4 dinance of God, and fo againll the God of that
4 Ordinance ; but becaufe he rebels againfl him
4 whom God hath fet up as his Vicegerent, to re-
4 prefent his Perfon and execute his Laws, in fuch
4 a Part of his Dominions.

4 Hence it is, that thefe two Precepts, Fear God,.
4 and Honour the King, are fo often join'd together
4 in Holy Writ ; for he that fears God's Power, can-
4 not but honour his Authority ; and he that ho-
4 nours not the King that represents God, cannot be
4 faid to fear God, who is reprefented by him. And
4 hence likewife it is, that God hath been as ftricT:

4 and exprefs in injoinirtg us Obedience to our Go-
4 vernors, as to himfelf: For, thus faith the Lord
4 of Hofts, Rom. xiii. 1. Let every Soul be fubjetl
4 to the higher Powers. Why ? Becaufe there is

4 no Power but of God , the Powers that be, are or-
4 dain'd of God.

4 And he hath denounced as great a Judgment
4 againfl fuch as rebel againfl the Magiflrate he
4 hath ordain'd, as againfl thofe that rebel againfl
4 himfelf : For, Whofoever refifieth the Power, re-

4
Jifteth the Ordinance of God , and they that refiji

4 Jhall receive to themfelves Damnation, ver. 2. So
4 that the Wrath of God fhall as certainly fall upon
4 thofe that rife up againfl the King, as upon thofe

4 that fight againfl God. And no wonder, that the

4 Punifhment fhould be the fame, When the Fault
4 is the fame. For he that fights againfl the King,
4 fights againfl God himfelf, who hath inverted him

4 with
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4 with that Power and Authority to govern his

; People, reprefenting his own Glorious Majerty be-

[ fore them.
' Upon this Ground it is, ' that I believe the

f
Wickednefs of a Prince cannot be a fufficient Plea

e for the Difobedience of his Subjects •, for it is not

the Holinefs, but the Authority of God that he
* reprefents, which the moil wicked, as well as the
4 moft holy Perfon may be endowed with. And
4 therefore, when the Gofpel firft began to fpread it-

4 felf over the Earth, tho' there was no Chriftian
4 King, or Supreme Magiftrate, of what Title

foever, to cherifh and protect it ; nay, tho' the
4 Civil Powers were then the greateft Enemies to it,

* yet, even then, were the Difciples of Chrift in-
4 joined to fubmit themfelves to every Ordinance of
4 Man, for the Lord's fake.

4 Infomuch, that did I live among the Turks, I
I mould look upon it as my Duty to obey the
4 Grand Signior, in all his lawful Edicts, as well
4 as the moft Chriftian and pious King in the World.
' For, fuppofe a Prince be never fo wicked, and ne-

[ ver fo negligent in his Duty of protecting me,

\ it doth not follow, that I muft neglect mine of
E obeying him. In fuch a Cafe, I have another
c Duty added to this, and that is, to pray for him,
4 and to intercede with God for his Converfion :

s For, thus hath the King of Kings commanded,

I
that Prayers, Supplications, Interceffions, andgiving

' of Thanks be made, as for all Men, fo more efpe-

4 cially/cr Kings, and thofe that are in Authority,

* that we may live a quiet and peaceable Life, in all

* Godlinefs and Honefty. i Tim. ii. i, 2. So that

« whenfoever I addrefs to the Court of Heaven,
4 I muft be fure to remember my Sovereign on
* Earth, as himfelf doth in Heaven, in Righteouf-
* nefs and Mercy. But efpecially, in cafe of any
* feeming or real Default or Defect •, tho' I do
4 net think it a Subject's Duty to judge or cenfure

* his Sovereign's Actions: I am to be the more
1 earneft in my Prayers and Interceflions for him ;

4 but upon no Account to fight and rebel againft

him.

Mr. Dodd. My Lords, the next Book we offer is

his Grace the Archbifhop of Canterbury's Treatife,

intitled, The Creed of Mr. Hobbs examined.

Pag. 158.

Land. 16jo.

Clerk reads.] 4 There is no Tie fo

ftrong as that of Religion, which

eternally bindeth a confeientious

Subject in Allegiance to his Sove-

4 Wo to all the Princes upon Earth,

Ibid.p. 160, * if this Doctrine be true, and be-

161. * cometh popular. If the Multitude
' believe this, the Prince not arm'd

1 with the Scales of the Leviathan, that is, with irre-

E fiftible Power, can never be fafe from the Spears,

I

4 and barbed Irons, which their Ambition and pre-

f fumed Intereft will provide, and their Malice will

1 fharpen, and their paffionate Violence throw a-
c gainft him. If the Beaft we fpoke of come but
1 to know its own Strength, it will never be manag'd.

[
Wherefore fuch as own thefe pernicious Doctrines,

1 deftructive to all Societies of Men, may be faid

: to have Wolves Heads, as the Laws of old were

'f

wont to fpeak concerning excommunicated Per-

F fons ; and are like thofe ravenous Beafts, fo far

P from deferving our Love and Care, that they
1 ought to be deftroyed at the common Charge.

Vol.V.

Mr. Phipps. My Lords, there is a further Ac-
4 count of the Opinion of the fame Archbifhop of
Canterbury, in a printed Paper, in titled, An Ac-
count of what paffed at the Execution of the late Duke
tf/Monmouth, o/z Wednefday/fo 15th of July, 16S5,
on Tower Hill.

Clerk reads.] c The Jate Duke of Monmouth
4 came from the Tower to the Scaffold, attended
' by the Bifhop of Ely, the Bifhop of Bath and
' Wells, Doctor Tcnifon, and Doctor Hooper ; which
* four the King was gracioufly pleafed to fend him,
* as his Afilftants to prepare him for Death ; and
4 the late Duke himfelf intreated all four of them
' to accompany him to the Place of Execution, and.
' to continue with him to the laft. The two Bifhops
4 going in the Lieutenant's Coach with him to the
' Bars, made feafonable and devout Applications to
' him all the way •, and one of them defired him
4 not to be furpriz'd, if they to the very laft upon
4 the Scaffold renewed thofe Exhortations to a par-
4 ticular Repentance, which they had fo often re-
' peated before.

4 At his firft coming upon the Scaffold, he look'd
4 for the Executioner ; and feeing him, faid, Is
4 this the Man to do the Bufinefs ? Do your Work
4 well.

' Then the late Duke of Monmouth began to
4 fpeak, fome one or other of the AfTiftants, during
4 the whole Time, applying themfelves to him.

Mon. I fhall fay but very little •, I come to die ;
4

I die a Proteftant of the Church of England.
4

Affifi. My Lord, if you be of the Church of
4 England, you muft acknowledge the Doctrine of
4 Non-Refiftance to be true.

4 Mon. If I acknowledge the Doctrine of the
4 Church of England in general, that includes all.

Affifi. Sir, it is fit to own that Doctrine par-.
4 ticularly, with refpect to your Cafe. Here he was
4 muchurg'd about that Doctrine ofNon-Refiftance

;

4 but he repeated in Effect his firft Anfwer.
4

Affifi. My Lord, it is fit to be particular ; and
4 considering the publick Evil you have done, you
4 ought to do as much Good now as poOlbiy you
4 can, by a publick Acknowledgment.

4 Mon. What I have thought fit to fay of pub-
4 lick Affairs, is in a. Paper which I have fign'd •, I

4 refer to my Paper.
4

Affifi. My Lord, there is nothing in that Paper
4 about Refiftance, and you ought to be particular

' in your Repentance, and to have it well grounded.
4 God give you true Repentance.

4 Mon. I die very penitent, and die with great
4 Chearfulnefs, for I know I fhall go to God.

4
Affifi. My Lord, you muft go to God in his

4 own Way : Sir, be fure you be truly penitent, and
4 ask Forgivenefs of God for the many you have
4 wronged.

4 Mon. I am forry for every one I have wronged ;

4 I forgive every Body ; I have had many Enemies,
4 I forgive them all.

4
Affifi. Sir, your Acknowledgment ought to be

4 publick and particular.
4 Mon. I am to die ; pray, my Lord——I refer

4 to my Paper.
4

Affifi. They are but a few Words that we de-
4 fire : We only defire an Anfwer to this Point.

4 Mon. I can blefs God that he hath given me fo

* much Grace, that for thefe two Years laft paft I

4 have led a Life unlike to my former Courfe, and
4 in which I have been happy.

B z
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'

JJJift. Sir, Was there no 111 in thefe two Years ?

In thefe Years thefe great Evils have happen'd ;

and the giving publick Satisfaction is a neceffary

Part of Repentance ; be pleafed to own a Defolia-

tion of your Rebellion.
* Mon. I beg your Lordfhips that you will ftick to

my Paper.
' Ajfifl. My Lord, as I faid before, there is no-

thing in your Paper about the Doctrine of Non-
Refiftance.

' Mon. I repent of all Things that a true Chriftian

ought to repent of. I am to die ; pray, my
Lord.
' Ajfifl. Then, my Lord, we can only recom-
mend you to the Mercy of God ; but we cannot

pray with that Chearfulnefs and Encouragement
as we fhould, if you had made a particular Ac-
knowledgment.
This is a true Account, Witnefs our Hands.

Francis Ely.

Thomas Bath and Wells.

William Goftlin,

Peter Vandeput, 1

Thomas Tenifo

George Hooper

Sheriffs.

Mr. Phipps. My Lords, We pray we may read

the Sermon of his Grace the prefent Archbifhop of
York, preached before your Lordfhips on the 30th
of January 1 700.

Clerk reads,.] ' And in cafe it ever hap-

Pag. 13. « pen that we cannot with a fafe Confci-
' ence obey, there we are patiently to

* fuffer the Penalties of our Difobedience ; but by
* no means either to affront their Perfons, or to di-
4
flurb their Government, by raifing or partaking in

* any Tumult, or Infurreclion, or Rebellion.
' That there is fuch a Submifiion

Ibid. p. 19,20. ' due from all Subjects to the Su-
* preme Authority of the Place

' where they live, as fhall tie up their Hands from
1 oppofing or refifting it by Force, is evident from
* the very Nature and Ends of Political Society.
' And I dare fay, there is not that Country upon
1
Earth, let the Form of their Government be what

' it will (Abfolute Monarchy, Legal Monarchy,
' Ariflocracy, or Commonwealth) where this is not
* a Part of the Conftitution. Subjects rnuft obey
' paffively, where they cannot obey actively : Other-
' wife the Government would be precarious, and the
1
publick Peace at the Mercy of every Malecontent,

' and a Door would be fet open to all the Infur-
* rections, Rebellions and Treafons in the World.
' Nor is this only a State Doctrine, but the Do-
' ctrine alfo of Jefus Chrift, and that a neceffary,
* indifpenfible one too ; as fufficiently appears from
1

thofe famous Words of St. Paul, Rom. xiii. 1,2.
' which are fo plain, that they need no Comment :

* Let every Soul ('faith he) be fubjetl to the higher
' Powers, for there is no Power but of God, and the
c Powers that be are ordained of God ; whofoever
1 therefore rejijleth the Power, rejifteth the Ordinance
* of God ; and they that rejift fhall receive to them-
* felv.es Damnation. So that fo long' as this Text
' ftands in our Bible, the Doctrine of Non-Re-
* fiflance and Paffive Obedience mufl be of Obliga-
' tion to all Chriftians.

Mr. Dodd. Pray fee whether there is any Thing
purporting the Thanks of the Houfe to be given to

the Archbifhop for his Sermon,

Clerk reads.1 i Die Jovis 1 Februarii 1699,.
e

It is ordered by the Lords Spiritual and Temporal
* in Parliament affembled, That the Thanks of this
* Floufe be and are hereby given to his Grace the
' Lord Archbifhop of York, for his Sermon preach'd
* before this Houfe the thirtieth of January laft;
* and he is hereby defired to print and publifh the
* fame.

Matth. Johnfon, CI' Parliamentor.

Mr. Walpole. My Lords, I prefume the Counfel
have offered all they think proper to offer out of this

Sermon : But that your Lordfhips may have a Spe^
cimen of the Candor of the Doctor's Quotations, t

pray the Clerk may read the two next Paragraphs of
that Sermon, and that he may read them as diftinctly

as he did the others.

Clerk reads.] « But then, after I have
* faid this, Care muft be taken, that this Fol. 20.
* general Doctrine be not mifapplied in

* particular Countries. Tho' Non-Refiftance, or
1

PafTive Obedience, be a Duty to all Subjects, and
under all Governments ; yet it is not expreffed

* the fame Way in all Places, but both the Object*
* and the Inftances of it do vary in different Na-
* tions, according to the different Models of their
* Government.

' To fpeak this as plainly as I can : As the Laws
* of the Land are the Meafures of our Active Obe-
* dience, fo are alfo the fame Laws the Meafures of
c our Submiffion ; and as we are not bound to obey,
* but where the Laws and Conftitution require our
' Obedience, fo neither are we bound to fubmit,
* but as the Laws and Conftitution do require our
* Submiffion.

Mr. Walpole. Before we part with that Sermon,

I defire one Paragraph more may be read •, it be-

gins with thefe Words, If indeed a Preacher.

Clerk reads.] ' If indeed a Preach-

er fhould in the Pulpit prefume to Fol. 6.

give his Judgment about the Ma-
nagement of publick Affairs, or to lay down Do-
ctrines as from Chrift about the Forms and Mo-
dels of Kingdoms or Commonwealths, or to ad-

juft the Limits of the Prerogative of the Prince,

or of the Liberties of the Subject in our prefent

Government ; I fay, if a Divine fhould meddle

with fuch Matters as thefe in his Sermons, I do

not know how he can be excufed from the juft

Cenfure of meddling with Things that nothing

concern him : This is indeed a praSlifing in State-

Matters, and is ufurping an Office that belongs to

another Profeffion, and to Men of another Chara-

cter ; and I fhould account it every whit as un-

decent in a Clergyman to take upon him to deal

in thefe Points, as it would be for him to deter-

mine Titles of Land in the Pulpit, which are in

difpute in Weflminjler Hall.

Mr. Phipps. My Lords, If your Lordfhips pleafe,

as to the two Paragraphs read next after what we

read, we intirely concur in what is laid down in

them ; and if we fhew that this Doctrine is agree-

able to the Laws of the Land, then it is agreeable

to what is there laid down : As to the other Part,

if he has taken upon him to treat of the Model of

Government, he will be under the Cenfure of the

Archbifhop ; but we defire to read a little before

the beginning of that Paragraph.

Clerk
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Clerk reads.,] « Titus Hi. t. Pztf ^>» /?.• »;7W to

* be fubjecl to Principalities and Powers, to obey
* Magiftrates.

1 You all know what kind of Argument this Day
j calls for : For by the Defign of keeping it, the
' Bufinefs that the Preacher hath to do, is to prefs
« Obedience and Subjection to the Government we
* live under; and to preach againft Fatlion, and
* Rebellion ; and accordingly it is prefcrib'd, in the

\ Kubrick of this Bay's Service, that if there be a
' Sermon at all, and not a Homily, it fhall be upon
' this Argument.

* It is very well that Authority hath taken care
1 that at fome folemn Times we fhould^mz^ upon
e this Subject in a more folemn Manner ; becaufe,
' tho' it be as needful as any, yet there are fome
! among us think it a very improper Theme for the

I
Pulpit. I muff, confefs I had an Eye to this Sug-

: geftion, when I pitch'd upon thefe Words which
; I have now read to you : Becaufe I think there
;

is fomething to be obferved in them which will

effectually confute it.

' St. Paul here lays his Charge upon Titus, that
* he fhould put the People that were under his
; Care in mind, to be fubjecl to Principalities and
Powers, and to obey Magiftrates.
* Two Things I would here confider, Firft, the

Per/on that is order'd thus to put the People in

mind: And Secondly, the Thing that he is to put
them in mind of, which is Subjeclion and Obedience

to Principalities, and Powers, and Magiftrates.
1

I begin with the firft thing, the Per/on to

whom St. Paul writes this Epiftle, and to whom
he gives it in charge, that he fhould put the

People in mind to be fubjecl.

* Who was this Per/on ? Why, it was Titus, an
Ecclefiaftick, Bifhop, a Preacher of the Gofpel,

not a Layman, not a Magiftrate, but a pure
Churchman. What can be more plainly gathered

from hence than this, That it is not Foreign to

a Clergyman's Office to preach Obedience and Sub-

jeclion to the Government ; but on the contrary

a Part -of his Function, a neceffary Duty incum-
bent upon him to do it ? If any Man affirm other-

wife, he muft either fay that St. Paul did not

rightly inftruct Titus in his Office, but injoin'd

him to do that which he had nothing to do
with ; or he muft fhew that the Cafe of Titus

was different from that of the Minifters of the

Gofpel at this Day : Neither of which things can,

I believe, be eafily made out.

* And yet into fuch Times are we fallen, that it is

taken ill by many, that Minifters fhould in their

Pulpit-Difcourfes meddle with thefe Matters : I

muft confefs, I think, that of all Men it moft

concerns a Minifter of Religion not to be a Bufy-

Body, or a Meddler in other Mens Matters ; for
'

in Truth he hath Work enough to do of his own,
and fuch kind of Work too, as, let him behave '

himfelf as inoffenfively as he can, will create him '

* Difficulties and Enemies enough. And therefore '

* it would be very imprudent in him to ufurp other '

' Mens Provinces, and to burn his Finger where he '

c needs not, efpecially confidering that the Succefs '

* of his Labours and Endeavours among the People

i doth in a great meafure depend upon the good '

* liking they have of him.
' But what is it that gives Offence ? Or what is

'

' it that renders this Argument we are fpeaking of '

' fo improper a Subject for a Clergyman to treat '

6 of? Why, feveral Things are pretended, and I
'

' fhall name fome of them.

Firft, It is faid, That the Work of a Clergyman
* is to inftrudt Men in Chrift's Religion, to preach
4 againft Vice and Sin, and to preach up Holinefs
1 and Good Life, and mutual Love and Charity $

' but what hath he to do with State-Affairs, as
* Matters of Government are ?

* I anfwer, He hath nothing indeed to do with
* them : But his only Work is to make Men good
* Chriftians, by endeavouring to poffefs them with
' a hearty Belief of our Saviour's Doctrines and Pro-
* mifes, and perfwading them to a Conformity in
' their Lives to his Precepts. This is our proper
* Work, and this is what we ought to attend to all

* the Days of our Life -, and with Government and
' State-Affairs we ought not to meddle, in our Ser-
< mons efpecially.

* But then, after all this, it doth not follow but
c that we are all bound, as we have Occafion, to
' preach up Loyalty, and Obedience to our Govern-
1 nors ; for this is no State-Affair, but an Affair of
' the Gofpel. We cannot inftrudt Men in Chrift's
8 Religion, without inftructing them in this.

' If, indeed, it was an indifferent Thing to a
1 Man's Chriftianity, or to his Salvation, whether
: he was a good or a bad Subject, then indeed it
: would be as indifferent to a Preacher, whether i.e
;

infilled on thefe Things to the People ; but it is
; not fo.

* One great Branch of Chriftian Holinefs, as it

is declared in the New Teftament, is, That every
' Man demean himfelf quietly and peaceably, and
obedient to the Government he lives under ; and
that not only for Wrath, or Fear of Punifhment,
but alfo for Confcience-fake : And this is made as

neceffary a Condition of going to Heaven, as any
other particular Virtue is. And therefore, if we
will inftruct Men in Chrift's Religion, and in the

indifpenfible Points of Holinefs requir'd thereby,

we muft inftruct them in this alfo.

' One great Vice and damnable Sin that the Reli-

gion of our Lord has caution'd againft, is the Sin
of Fatlioufnefs and Rebellion ; and therefore if it

be our Duty to declare againft the Sins and Vices'

that are contrary to Chriftianity, it is our Duty to

declare and caution againft this alfo.

* Laftly, We do readily grant that a great Part of
our Office confifts in moft affectionately recom-
mending and preffing the Neceffity of mutual
Love and Charity -, but if this be neceffary, is it

not more fo to recommend and prefs Obedience to

Authority, without which, mutual Love and Cha-

rity cannot poffibly fubfift ? That being the com-
mon Ligament of them ; and take away that, we
fhould be no better than Bears and Tygers one to

another.

' But it is faid in the Second place, That Preach-

ers ought not to meddle with thefe Points, be-

caufe they are not competent Judges of them :

They do not know the Meafures and Limits of

Loyalty and Difloyalty, of being a good and a bad

Subjecl \ thefe depending altogether upon the

Conftitution of the Government we live under,

and the determining of them belongs to the Civil

Courts, and not to their Profeffion,

' To this I anfwer, That in all thofe Inftances

wherein this Argument falls under the Cogni-

zance and Determination of Parliament, or Judges,

or Lawyers, we do not pretend to meddle with

it ; and if any Man do, let him anfwer for him-

felf: All that we pretend to, is to prefs the plain,

general, indifpenfible Duties of Obedience to Laws,

and of Peaceablenefs and Subjeclion to the Higher
* Powers.
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4 Powers^ which Chrift and his Apoftles have every
* where taught in the Bible.

Mr. Phipps. My Lords, We do not defire to

read any more •, we think we have juftified our Quo-
tations, and fhew'd that it is the Opinion of that

Great and Learned Archbifhop, That the Doctrine

of Paffive Obedience and Non-Refittance is the Do-
<trine of our Church ; and that it is a Duty incum-

bent upon the Clergy to preach it to the People.

Mr. Dodd. The next we offer to your Lord-
fhips, is the Opinion of the prefent Bifhop of

Worcefter, in a Sermon preached before the late

Queen the 29th of May 1692, when he was Bifhop

of St. Afapb.

Clerk reads.] * They had brought

Page 1 8, 19. * Things to that pafs, that our Laws
c fignify'd nothing but what they

4 pleafed ; our Religion was held at the Courtefy of
4 them that were the bloody Enemies of it. Our
4 Obedience was made ufe of as a perfect Snare to

' us ; we muft not refill ; that our Religion would
4 not allow. It was God that infatuated our
4 OpprefTors, to join the Injuries of a People that

* could not lawfully Refill, with thofe of a Prince

« that could not lawfully pafs them by without Re-
4 fiflance.

Mr. Phipps. We fhall now offer to your Lord-
fhips a Sermon preach'd by the Bilhop of Rochefter

before the Artillery-Company , upon the 29 th of

May 1692.

Clerk reads.] Put up thy Sword,

Page 5. ' fays he ; O Peter, fubmit with Pa-
* tience. Oppofe not Authority. Do

* not then break the Laws of thy Country, tho' for
4 Kindnefs and Love of me. Put up thy Sword. He
4 that ufes the Sword unlawfully, tho' on a Pretence
4 never fo pious, Jhallperijh by the Sword; fhall either
4 be deflroy'd by it here, or punifh'd hereafter by
4 God himfelf for having fo ufed it.

4 Wherefore we are not to conclude, that our
4 Bleffed Lord by this Check given to St. Peter
4 did abfolutely prohibit all manner of ufing the
4 Sword among Chriftians,. but only that he taught
4 us the great Duty of Chriftian Submifiion. For if
4 St. Peter was, then certainly all other Chriftian
4 Subjects are forbidden to unfheath the Sword
4 againft their Lawful Sovereign, or his Miniflers,
4 as they are commifllon'd by him, tho' they do it

4 on a Pretext fo Spiritual, as the Caufe of Chrift

* himfelf.
4 Tho' they could not be induced

lb. 25, 26. 4 by Fear or Favour to rank their
4 Princes equal with their God, yet

4 they preferv'd them in the next Place : Tho' they
4 would never worfhip them as Gods upon Earth,
4 yet they religioufly obey'd them as God's Depu-
4 ties and Reprefentatives. They judg'd thofe who
* rebell'd againft them worthy of Death, as if they
4 had actually rebell'd againft God himfelf. What
4 elfe means St. Paul, when in fo many Words he
4 declares, 'That whofoever rejifieth the Power, rejift-
4 etb the Ordinance of God; and they that refift fhall
4 receive to them/elves Damnation ? Rom. xiii. 2.
4 Out of all doubt he there fpeaks of the Tempo-
4 ral Power, and of Eternal Damnation to enfue
* upon refilling it ; than which, what more grievous
4 Punifhment could have been inflicted, had they
4 immediately refilled God himfelf?

4 And recollect, I intreat you, the Time when

I this was fo pofitively pronounced by St. Paul. It

4 muft have been writ under the Reign of Claudius
4 or Nero. So that 'tis evident, all that refilled
4 them were, without Repentance, in a damnable
4 State. Can there be then any Colour fo fpecious
4 any Caufe fo juft, in which, inftead of Damnal
4 tion, a Chriftian Subject may juftly expect to
4 receive to himfelf Salvation, on the Account of
4 Refilling?

Mr. Phipps. We fhall next offer to your Lord-
4 fliips Confideration the Authority of the Lord
4 Bifhop of Sarum ; where he fhews, that this is
4 not only the Doctrine of the Church of England,
4 but of the Church of Scotland, and of all Chriftian
4 Churches.*

Clerk reads.] A Vindication of the Authority,
Conflitution, and Laws of the Church and State of

Scotland, &c. By Gilbert Burnet.
4 But thefe Words of St. Paul, be- Printed at
ing as at firft addrefs'd to the Ro- Glafcow,
mans, fo alfo defigned by the Holy 1673. Pa.
Ghoft to be a Part of the Rule of 41,42.
all Chriftians, do prove, that who-
ever hath the Supreme Power, is to be fubmitted
to, and never refitted.
4

Ifot. If you were not in too great a hafte, you
would not be fo forward ; confider therefore 'the

Reafon St. Paul gives for Submiffion to Superior
Rulers, is, becaufe they are the Miniftcrs of Godfor
good. If then they fwerve from this, they forfake
the End for which they are raifed up, and fo fall,

from their Power and Right to our Obedience.
4 Bazil. Truly what you have faid makes me
not repent of any hafte I feemed to make; for
what you have alledged proves indeed that the
Sovereign is a Minifter of God for good, fo that
he corrupts his Power grofiy when he purfues not
that Defign : But in that he is only accountable to

God, whofe Minifter he is. And this muft hold
good, except you give us good Ground to believe,

that God hath given Authority to the Subjects
to call him to account for his Truft ; but if that

be not made appear, then he muft be left to God,
who did impower him, and therefore can only
coerce him. As one having his Power from a

King, is countable to none for the Adminiftration
of it, but to the King, or thofe on whom the

King fhall devolve it : So except it be proved,,

that God hath warranted Subjects to call their So-
vereigns to account, they being his Minifters, muft
only be anfwerable to him. And according to

thefe Principles of yours, the Magiftrates Autho-
rity fhall be fo enervated, that he fhall no more
be able to ferve thefe Defigns, for which God hath
vetted him with Power : Every one being thus

taught to fhake off his Yoke when they think he
acts in Prejudice of Religion. And here I fhall

add one thing, which all Cafuifts hold a fate Rule
in Matters that are doubtful, That we ought to

follow that Side of the Doubt which is freeft of
hazard. Here then Damnation is at leaft the feem-

ing Hazard of Refiftance ; therefore except upon
as clearEvidence you prove the Danger of abfolute

Submiffion to be of the fame Nature that it may
balance the other, then abfolute Submiffion, as

being the fecureft, is to be followed'.

Mr. Phipps. There is another Sermon, preach'd

by the Bifhop of Salijbury, intitled, Subjection for
Conference Sake afferted, in a Sermon preach'd at

Guildhall 1689.

Clerk
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Clerk reads.'] < Blefied be God, our
Printed at ' Church hates and condemns this Do-
London, ' ctrine from what Hand foever it

Page 30. ' comes , and hath eftablifhed the
' Rights and Authority of Princes,

1 on fure and unalterable Foundations •, injoining an
' intire Obedience to all the lawful Commands of
1 Authority, and an ablblute Submiffion to that Su-
* preme Power God hath put into our Sovereign's
1 Hands. This Doctrine we juftly glory in ; and
* if any that had their Baptilin, and Education in

' our Church, have turn'd Renegades from this,

1 they prov'd no lefs Enemies to the Church herfelf,

< than to the Civil Authority : So that their Apo-
1 ftacy leaves no Blame on our Church, which
4 glories in nothing more than a well-temper'd
* Reformation from the later Corruption which
c the dark Ages brought into the Pure and Primi-
' tive Doctrines which our Saviour and his Apo-
* files taught, and the firft Chriftians retain'd, and
* practifed for many Ages.

Mr. Phipps. My Lords, I only obferve, That
the abfolute Submiflion to the Supreme Power, are

the Words in the Doctor's Sermon.

Sir Peter King. My Lords, Before your Lord-

fhips go on to any other, I pray the 17th Page of

the Book which they read, intitled, The Vindication

cf the Authority, Confiitution and Laws of the Church

and State of Scotland, may be read.

* The Cafe varies very much when
Page 17. ' the Abufe is fuch that it tends to a

* total Subverfion, which may be call'd

' iuftly a Phrenfy, fince no Man is capable of it,

' 'till he be under fome Lefion of his Mind ; in

' which cafe, the Power is to be adminiftred by
e
others, for the Prince and his People's Safety :

c But this will never prove that a Magiftrate go-
* verning by Law, though there be great Errors in

' Government, ought to be coerced : Otherwife
1 you muft open a Door to perpetual Broils, fince

* every one by thefe Maxims becomes Judge ; and
* where he is both Judge and Party, is not like

* to be cafl in his Pretenfions •, And even few
' Malefactors die, but they think hard meafure is

* given them. If then forcible Self-defence be to
' be followed, none of thefe fhould yield up their

* Lives without ufing all Attempts for refcuing
' them.

Mr. Dee. My Lords, the next we offer is a

Sermon preached by the Bifhop of Ely before the

Lord Mayor and Aldermen at Guildhall, the 26th
of January 16qS

.

Clerk reads. « The patient Chri-

Page 19. « flian cannot but condemn thofe, who
4 under the Pretence of defending their

* Rights or Religion, refift lawful Authority. It

being a Blafphemy againft the Divine Wifdom
and Power, to fuppofe God can ever ftand in need

of our Sins to bring to pafs his moft glorious

Defigns. He then in whom this Virtue of Pati-

ence dwells, keeps a due Regard to the Commands
laid upon him, to fubmit himfelf to the Supreme
Powers ; and he dares not lift up his Hand againft

the Lord's Anointed, or levy War upon the moft

plaufible Account whatfoever ; nay, to him it can-

not but feem a Wonder that the Doctrine of Re-
' fiftance fhould have gone down fo glibly with any

who have read the New Teftament, and arc bap-
tiz'd into the Chriflian Faith.
' There is an univerfal abfolute

' Command in the. Holy Scripture lb. P.io, 21,
' laid upon all Chriflians, to be fub-
1
ject to the Supreme Powers in all Cafes. Now
nothing is plainer, than that if we be required

' to be iubject in all Cafes, Refiflance in any will
* be finful. Let every Soul be fubjetl to the Higher
Power ; to which Chriflian Precept there is no
Exception to be found for any Perfon, in any
Inftance, from one End of the Chriflian Inflitu-

tion to the other. Subjection is a Duty, than
which there is hardly any oftner repeated in the

Chriflian Law, fo as we cannot plead Ignorance of
c

it j it is prefs'd with fuch Evidence of Reafon, that

cuts off all Pretences of evading it; it is fetdown
in fuch plain, eafy, and full Exprefllons, as that

there can be no Colour to doubt about the right

Underftanding of it. The Holy Scripture gives

Pefmiffion no more to the People collected into

one Body to rebel, than it does to each of them,
' by himfelf fingly confidered. Every Chriflian,

in all Circumftances, is rcquir'd to conform to the
' Laws of the Supreme Authority, if they have no
' Repugnancy to God's Law?, and to fuller patient-
£

ly where Obedience would be a Sin.

Mr. Dee. My Lords, the next we beg Leave to

offer, is a Sermon of the Bifhop of Bath and f¥ilk\

preached before the" Ring at V/hitehall the 5th of

November 1681.

Clerk reads."] ' Is he riot the Vice-
* gerentofGod? Where-ever therefore Page 11.
' his Sovereign the Almighty has not
' prevented him by any precedent Commands, there
' he has a Right and Liberty to put forth his ; in

' thefe Cafes to expect an active chearful Obedience,
* and that we fhould in no Cafe, and for no Reafon
* refift.

lb. Pa. 19. ' The Church, of which we have
' the Blefling to be Members, where fhe can't obey,
' is ready to endure, expecting her Reward in Hea-
' ven. Not ignorant how much fhe fuffers now
* from the Contradiction of difloyal Men, for the
' Truth of this Doctrine, and how much (for its

' Meeknefs) fhe flands expofed to future Perfecu-
' tion.

Mr-. Dee. The next we offer to your Lordfhip.s,

is a Sermon preached by the Bifhop of Lincoln be-

fore your Lordfhips, on the 3*6f.n of January 1708.

which was pubhfhed by your Lordfhips Com-
mands.

Clerk reads.] 'Die Sabbdti, 31 Januarii, iyo-~.

' Order'd by the Lords Spiritual and Tempo-
' ral in Parliament afTembled, That the Thanks
' of this Houfe be, and are hereby given to

' the Lord Bifhop of Lincoln, for his Sermon
1 preach'd before this Houfe Yeflerday, in the
1 Abby Church in Weftminfler ; and that he
' be defir'd to Print and Publifh the fame.

Matth. Johnfon, Cler' Parliamentor.'

Page 15, 16, 17, 18. ' And if neither the Ma-
c

lice of the Jews, nor the Innocence of our Lord

;

1
if neither the Truth of our Religion perfecuted in

' its Founder, nor the apparent Marks of Malice
' and Envy, of Violence and Oppreffion, which ap-
' peared in the whole Courfe of their Profecution

' of Him ; were fufficient to warrant St. Peter to-

' draw the Sword in his Defence, againft that Legal
' Autho-
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t
Authority by which they acted -, We mull con-

clude, that neither will any of thefe Pretences

fuffice to juftify any other Chriftians, in the like

Circumftances, now. But if it fhall pleafe God
at any time to permit the Lawful Powers to be

' againft Us, and make them that hate us, to rule
4 over us ; We muft follow the Example of our
* Bleffed Mafter, and fubmit patiently to their Au-
* thority ; and not, with this warm Apoftle, take

' the Sword againft thofe, to whom God has commit-
4 ted the Power of the Sword.

4 Let this then fuffice to fhew, what the true

* Chriftian Doctrine, of Submiffion to the Civil Ma-
4
giftrate, is. I fhall not here inquire, whether

' fome may not pofiibly have mifapplied thefe

* Principles, or have ftretched them further than
* they ought to have done, and by that means have
' led both themfelves and others into great Mi-
4

flakes, and no lefs Inconveniencies. What that

* Authority in every State or Country is, to which
4
fuch a Subjection (as I have now been fpeaking

1
of) is due, and againft which no Rejiftance (no

4
not to defend the Beft Caufe, or the moft Inno-

4
cent Perfon in the WorldJ may be ufed by any

4 of the Community, is a Point which the Muni-
1

cipal Laws and Conftitution of every State and
4
Country muft determine : But that wherever that

4 Supreme Power and Authority is lodged, or in

* whomfoever it refides, to which God has com-
* manded us to be fubjetl not only for Wrath,
4

but alfo for Confcience Sake ; concerning which
4

St. Paul has laid down this Rule, Let every Soul
4

be fubjftl to the Higher Powers ; and St. Peter
4

himfelf declared, that we muft fubmit to it for
* the Lord's Sake : We are bound to pay either an
4
Active, or Pafiive Obedience to it ; muft either

4
do what it requires, or fuffer what it inflicts :

4 This is without Controverfy the ftanding Doclrine
4

of Chriftianity, and has been confirmed by the
* Practice of the beft Chriftians in all Ages of the
4

Church.
4 Which being fo, let us go on finally (upon

4
thefe Principles) to confider,

4
III. What we are to judge of Thofe, who,

4 notwithftanding fo plain an Admonition, not only
4

took the Sword, (tho' that had been too much)
4 but cut off with it that Royal Perfon, who alone
* had the Rightful Power of it.

4 And here I cannot follow either a plainer or
4 a furer Guide, than our Laws themfelves, which
4 fpeak not only with Authority, but Approbation
c too ; and tell us, in effect, what the Senfe of the

* whole Nation is, or at leaft ought to be, both of
4 Them and their Proceedings. The FacJ it felf

4 they call a Horrid, Execrable, Deteftable Mur-
4 der ; an impious Fall, an unparalleled Treafon

:

4 The Court, which decreed it, a Traiterous Af-
1
fe'mbly, a prodigious and unheard-of Tribunal.

* The Perfons who thus unwarrantably drew the
c Sword againft their own Sovereign, they brand as

4
a Parcel of wretched Men, defperately wicked,

1 hardned in their Impiety. And laftly, As to the
4 Principles upon which they proceeded, the fame
* Laws declare, " That by the Undoubted and Fun-
44

'
damental'Laws of this Kingdom, neither the Peers

,c
of this Realm, nor the Commons, nor both toge-

" ther ^Parliament, or out of Parliament, Colle-

" ctively or Reprefentatively, nor any other Perfons

" whatsoever, ever had, have, hath, or ought to have,
t: any Coercive Power over the Perfons of the Kings

V'.of this Realm.

Clerk reads on by Direction of the Managers.

4 Such is the Cenfure which our Laws have paf-

fed upon the Murder of our Royal Sovereign, and
the Perfons who committed it : And the fame is

the Senfe which both the Word of God, and the

Laws of all other Nations, teach us to have of
both.

' For to allow that fome Things had been done
under the Authority of that Unfortunate Prince

lefs regularly than were to have been wifh'd •, That
the Prerogative had been ftrained to an Exorbi-

tant Height, and the Subject too much provoked
to complain, if not of the King himfelf, yet of

thofe who were about him, and fhould have ad-

vifed, and acted more moderately than they did.

To grant that when the Parliament met, with

which our Troubles began, it was excufable, or

even fitting for it to have redreffed thofe Grie-

vances, and reduced the Prerogative within its

juft Bounds ; and that thofe therefore who en-

tred upon the proper Methods of doing this in a

Parliamentary way, without any ill Defigns, ei-

ther againft the Perfon or Government of the

King, were not to be blamed. Yet certainly, when
this was done, and thereupon fuch Acts were paf-

fed, as not only abundantly repair \1 whatever the

Subject had fuffered before, but fufficiently fecu-

red him againft any more Invafions, either of his

Liberty or Property, for the Time to come ; for.

Men to proceed farther ftill, and without any

lawful Authority, or evident Neceffity, enter into

a War againft their Sovereign, who had fo far

condefcended to all their juft Defires, muft needs

have been as illegal as it was unreafonable, and.

befpeak thofe who did it, to have taken the Sword
in that Senfe which our Saviour here forbad, and

all good Men have ever condemned.
' Had that Excellent Prince indeed never called

his laft Parliament at all, nor given any Opportu-

nity to his People to redrefs their Grievances by
the proper Methods of it ; had he not only con-

tinued to infift upon thofe Pretenfions which fome

had fet up under the Shelter of his Authority, but

fo far improved them as utterly to fet afide the

Laws of the Realm, and to act arbitrarily, not

only without Law, but againft it ; and when no-

thing elfe would do, had he chofe rather to de-

fert the Government, than to rule according to

his own Oath, and the Fundamental Laws and

Limitations of it •, this might have warranted an

oppreffed People to take the Sword for the necef-

fary Defence of their Laws and Conftitution, and

their Religion and Liberties founded thereupon.

But to take up Arms againft a King, whole Ex-

ceffes had been moderate, and whofe Necefllties

preffed him, contrary to his own Inclinations, to

run into the moft of them •, but efpecially, who
had already, without Force, not only freely re-

dreffed the Grievances of his People, but abun-

dantly repaired them, and fecured them againft

the like Attempts for the future : This muft

needs have been an unwarrantable Enterprize ; a

War as unjuftifiable in its Rife, as it proved fatal

in it Confequences..

Mr. Dodd. The next we fhall offer to your Lord -

fhips, is the Bifhop of Exeter's Sermon preached

before her Majefty, on her Majefty's AccefTion to

the Throne.
Clerk reads.] Page 13, 14. ' Nay, though the

* Laws of our Earthly Governors fhould in fome
4
Inftances be contrary to the Divine Laws, (upon

' which
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* which Suppofition the Magiftrate does certainly
* exceed the Bounds of his Commiffion) yet this
c does not void their Authority, they are the Mini-
' fters of God for all this ; or elfe there were none
c that were fo, there were none that could be call'd

* fo, when the Apoftle wrote this Epiftle : And
c there is a Duty lying on Subjects even in this
8 Cafe, viz. not to oppofe, nor refift'the Power,
c but quietly and patiently to fuffer the Penalty of

I thole Laws, which they cannot, without finning
c againft God, yield an active Obedience to.

74?
The Day appointed for a Solemn Fail' and
Humiliation, for the Murder of King Charles
the Firft : And that he be defir'd to Print the
the fame ; and that Mr. Bridges, Mr. Chand-
ler, the Lord William Powlett, and Mr. Eyre,
do acquaint him therewith.

Mr. Dodd. The next we fhall offer to your Lord-
fhips, is the Bifhop of St. Jfaph's Sermon, preach'd

before the Lord Mayor, on the Thirtieth of Ja-
nuary 1699.

Clerk reads.]

CHILD MAYOR.
Jovis nono Die Februarii 1698. Annoque

Reg. Regis Willielmi Tertii, Anglia, &c.
decimo.

« This Court doth defire Mr. Fleetwood to Print
' his Sermon, preach'd at the Cathedral-
1 Church of St.Paul, the Thirtieth of~January
' laft, before the Lord Mayor, Aldermen,
* and Citizens of this City.

Goodfellow.

Rage 18. ' It is plain, that a Government cant
: poffibly fubfiil for any Time, where any Kind of
s Violence is allowed againft the Magiftrate. We
1

fee what wicked Work is made in fome unhappy
:

States, where private Executions of Revenge be-
: twixt Particulars are indulg'd, or frequently con-
: nived at. But Government is at an end, where
Rulers are expofed to popular Aflaults.

Mr. Phipps. My Lords, We mail now produce
:

a Sermon, preach'd by the Bifhop of Carlijle before

your Lordihips, upon the Thirtieth of January,

1702.

Clerk reads.
~]

' Die Luna, 1 Februarii 1702.
1 It is order'd by the Lords Spiritual and Tem-
' poral, in Parliament affembled, That the
c Thanks of this Houfe fhall be (and are here-
' by) given to the Lord Bifhop of Carlijle, for
i

his Sermon preached before this Houfe on
c the Thirtieth of January laft, in the Abby
' Church at Weftminjier : And he is hereby
1
defired to Print and Publifh the fame.

Matth. John/on, Cler' Parliamentor.'

Page 31. ' Our Foundations, 'tis to be hoped,

are not fhaken by the Weight of thofe many
great and extraordinary Revolutions that have

pafs'd upon us. The All-wife Providence of God
has frequently of late (and as fome of us always

thought very gracioufly) exchanged our Gover-

nors : But if we ungratefully alter our Notions of

the Divine Right of Government, and throw off

our Antient and Primitive Rules of Obedience,

we fhall make an unworthy Return for the Mer-
cies we have received.

I

Mr. Phipps. We beg Leave to offer to your
jLorclfhips Three Sermons, preached before the

Roufe of Commons ; one preach'd before them by
jDoctor Eyre, upon January 30, 1707.

Clerk reads.] Sabbat. 31 Die Jan. 1707. Or-
' dered, That the Thanks of this Houfe be
* given to Dr. Eyre, for the Excellent Ser-

' mon by him preach'd before this Houfe at

* St. Margaret's Weftminfter, Yefterday, being
' Vol. V.

Paul Joddrell, CI. Dom. Com.

Let no Seditious and Antimonarchical Princi-
1

pies be fo much as once named among us, as be-
' cometh good Subjects, and good Chriftians : Let
4 no fly Infinuations of Male-Adminiftration be
fuggefted, no new Doctrines advanced, nor any

' old ones revived, whereby to leffen the Security
4 of the Crown, under the fpecious Pretence of
* maintaining the Rights and Liberties of the
* People.

Mr. Dee. The next is Dr. Kennet's Sermon,
preached before the Commons the 30th of January
1705.

Clerk reads.] < Jovis 31 Die Januarii 1705.
' Ordered, That the Thanks of this Houfe be
' given to Dr. Kennet, Archdeacon of Hun-
1

tingdon, for the Sermon by him preached
1
before this Houfe Yefterday, at St. Marga-

e
ret's Wejtminfter : And that he be defired to

* Print the fame. And that Sir Thomas Littls-
* ton, Mr. Worjley, and Mr. King, do acquaint
* him therewith.

Paul Joddrell, CI. Dom. Com.

1 This is the true Foundation of that common
Axiom, The King can do no wrong ; becaufe

' there is no Right nor Remedy againft his Royal
1
Perfon.

' It was declarative of our Original Conftitution,
4 that our Legiflature, upon Occafion of this Day,
1 would have it exprefs'd, " That by the Undoubt-
" ed and Fundamental Laws of this Kingdom,
" neither the Peers of this Realm, nor the Com-
" mons, nor both together, in Parliament, or out
" of Parliament, nor the People Collectively, or
" Reprefentatively, nor any other Perfons what-
" foever, ever had, have, or ought to have, any
" Coercive Power over the Perfons of the Kings of
" this Realm.

Mr. Dee. My Lords, The next is Dr. Delaune's

Sermon, preached before the Houfe of Commons,
upon the 30th of January 1702.

Clerk reads.] ' Luna, 1 die Feb. 1702. Ordered,
' That the Thanks of this Houfe be given
' to Dr. Delaune, Vice-Chancellor of the Uni-
1

verfity of Oxford, for the Sermon by him
' preach'd before this Houfe on Saturday laft,

* at St. Margaret's Weftminjier : And that he
* be defir'd to Print the fame. And that Mr.
' Bridges, Mr. Bromley, and Mr. Rowney, do

acquaint him therewith.

Paul Joddrell, CI. Dom. Com

Page 10. ' The Civil Laws of a Country ar^ in

' the Nature of Articles of Agreement between the
' Rulers and their Subjects ; Duty and Obedience
' are fecured on one Hand, and on the other, Pro-
' tectibn in Civil Rights. If the Subject breaks
* his Part of the Covenant, fas I may call it) his
1 Punifhment is at Hand ; and if the Supreme Power
' breaks his, his Punifhment is no lefs certain, tho'
1 more remote ; for he is guilty before God, who
* is his Ruler ; tho' it is impoffible he fhould be
' accountable for it in his own Dominions, for that
"

5 C ' would
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* would infer a Power Superior to the Supreme,
* which is a flat Contradiction.

Mr. Dodd. Your Lordfhips obferve by all thefe

Sermons, how generally this Point is laid down,
Without making any Exception ; and yet I don't

doubt, but that there is an Exception included in

every one of thefe , yet it is always laid down in

general Terms : And we defire that the fame Ex-
ception may be allowed to the Doctor, as is to all

thefe : And if he has erred, he can only be faid

Errare cum Patribus.

Mr. Phipps. My Lords, We have thus far made
good our Defence, That this is the Doctrine of the

Church of England ; That the Fathers of the

Church have always avow'd it ; That it has been

preach'd in the fame Terms in which the Doctor

has preach'd it, ever fince her Majefty's Acceflion

to the Throne, and no Objection has been made to

it till now •, and that it has been approv'd by both

Houfes of Parliament, and by her Majefty. We
Will now proceed to {hew, that it is confirm'd by

feveral Acts of Parliament : The firft is in the 12 th

of Charles II. cap. 30.

Clerk reads..] * And be it hereby declared, That
' by the Undoubted and Fundamental Laws of this

' Kingdom, neither the Peers of this Realm, nor
4

the Commons, nor both together, in Parliament,
' or out of Parliament, nor the People Collectively
4
or Reprefentatively, nor any other Perfons what-

* foever, ever had, have, hath, or ought to have,
' any Coercive Power over the Perfons of the Kings
6 of this Realm.

Mr. Dodd. The next Act of Parliament we fhall

read to your Lordfhips, is the Corporation-Act,

13 Car. II. Stat. 2. §. 5.

Clerk reads. ] ' I A. B. do declare and believe,
4 That it is not Lawful, upon any Pretence whatfo-
' ever, to take up Arms againfi the King ; and that
1 I do abhor that Traiterous Pofition, of taking Arms
* by his Authority againfi his Perfon, or againfi thofe

' that are commiffioned by him. So help me GOD.

Mr. Dodd. This is a General Oath, to be taken

by all the Officers of Corporations.

Sir Jof. Jekyll. I can't but obferve, my Lords,

that it is a little extraordinaiy, the Doctor's Coun-
fel mould open this Act of Parliament, and offer it

to be read, and not inform your Lordfhips that it is

repealed.

Mr. Dodd. My Lords, We did open it that it

is repealed •, but we did infift, That as this Oath
had been taken by all Officers of Corporations fo

many Years, fo it was then a true Propofition, and
ftill remains fo, altho' it be repealed : That Repeal
don't make the Propofition falfe.

Mr. Phipps. We admit, my Lords, that in the

Act for abrogating the Oaths, and appointing others,

this Paragraph was omitted. But what we offer it

for, is to fhew that this Doctrine has been fworn
to by moft of the Great Men, and all the Great
Officers of England, for fo many Years together.

Mr. Dodd. My Lords, The next is the Militia

Act, 13 C5
1

14 Car. 2. cap. 3. We defire to read

the Preamble of that Act, and then the Oath ap-
pointed to be taken.

Clerk reads.'] ' Forafmuch as within all his Ma-
' jelly's Realms and Dominions, the Sole and Su-
' preme Power, Government, Command and Dif-
' pofition of the Militia, and of all Forces by Sea
' and Land, and of all Forts and Places of Strength,

- is, and (by the Laws of England) ever was the un-
4 doubted Right of his Majefty, and his Royal
* Predeceffors, Kings and Queens of England

; And
4 that both, or either of the Houfes of Parlia-
' ment, cannot, nor ought to pretend to the fame •

4 nor can, nor lawfully may, raife or levy any
' War, Oftenfive or Defenfive, againfi his Ma-
* jefty, his Heirs, or Lawful Succeffors : And yet
c

the contrary thereof hath of late Years been
4

practifed, almoft to the Ruin and Deftruction of
* this Kingdom : And during the late Ufurped
4 Governments, many evil and rebellious Principles
4 have been inftilled into the Minds of the People
' of this Kingdom, which may break forth, unlefs
' prevented, to the Difturbance of the Peace and
4 Quiet thereof.

§. 18. */ A. B. do declare and believe, That it
4

is not lawful, upon any Pretence whatfoever, to take
4
up Arms againfi the King : And that I do abhor

' that Traiterous Pofition, That Arms may be taken
4

by his Authority againfi his Perfon, or againfi thofe
4 that are commiffioned by him, in Purfuance of fv.ch
4 Military Commiffions. So help me GOD.

Mr. Dee. My Lords, The next is the Act of
Uniformity, 13 ci? 14 Car. II. cap. 4.

Clerk reads.] * And be it further enacted by the
* Authority aforefaid, That every Dean, Canon
4 and Prebendary of every Cathedral or Colle&iate
* Church, and all Mafters and other Heads, Fei-
* lows, Chaplains, and Tutors of or in any College,
* Hall, Houfe of Learning, Hofpital, and every
* Publick ProfefTor and Reader in either of the Uni-
* verfities, and in every College elfewhere, and
4 every Parfon, Vicar, Curate, Lecturer, and every
* other Perfon in Holy Orders, and every School-
* mafter keeping any publick or private School, and
* every Perfon inftructing or teaching any Youth in

* any Houfe or private Family as a Schoolmafler,
c who upon the Firft Day of May, which fhall be
4

in the Year of our Lord God 1662, or at any
* Time thereafter, fhall be incumbent, or have Pof-
4

feflion of any Deanry, Canonry, Prebend, Ma-
* fterfhip, Headfhip, Fellowfhip, Profeflbr's Place,
4
or Reader's Place, Parfonage, Vicarage, or any

* other Ecclefiaftical Dignity or Promotion, or any
4 Curate's Place, Lecture or School, or fhall in-
4

ftrudt or teach any Youth as Tutor or School-
' mafter, fhall before the Feaft-Day of St. Bartho-
4 lomew, which fhall be in the Year of our Lord
' 1662, or at or before his or their refpective Ad-
4 mifiion to be Incumbent, or have PofTeffion afore-
4

faid, fubfcribe the Declaration or Acknowledg-
4 ment following ; (fcilicet)

1 1 A. B. do declare, That it is not lawful, upon
4 any Pretence whatfoever, to take Arms againfi the
4 King ; and that I do abhor that Traiterous Pofition,
4
of taking Arms by his Authority againfi his Perfon,

4
or againfi thofe that are commiffioned by him : And

4
that I will Conform to the Liturgy of {he Church of

4 England, as it is now by Law eftablifhed. And 1 do
4 declare, That I hold there lies no Obligation upon
4 me, or any other Perfon, from the Oath commonly
4

call'd The Solemn League and Covenant, to en-
4 deavour any Change or Alteration of Government
4

either in Church or State ; and the fame was in it

' felf an unlawful Oath, and impofed upon the Sub-
4
jetls of this Realm, againfi the known Laws and

4
Liberties of this Kingdom.

Mr. Phipps. The Reafon of our Reading this,

is to let your Lordfhips fee, what Obligations were

on
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on all Clergymen to fubfcribe this Declaration ; and

I then we fubmit it to your Lordfhips Judgment,
• whether the Doctor is Criminal for Preaching that

I

which all Parfons were (before that Act was re-

j

peal'd) oblig'd to Subfcribe, in order to qualify

!
themfelves for Preaching. And I beg Leave juft to

i
obferve to your Lordfhips, That by 16 Car. II. the

i

Act for Select Veftries, all Veftrymen were oblig'd

j

to Subfcribe the fame Declaration.

Mr. Dodd. My Lords, There are Two other

Acts, but I think we need not read them, becaufe

they were fo lately made : The one is for the Affo-

,ciation, the other for the Abjuration, which is taken

almoft every Day in JVeftminfter-Hall.

Mr. Phipps. If your Lordfhips pleafe, we fhall

offer nothing more on this Article, but only fome
Part of his late Majefty's Declaration, to fhew that

there was fome Reafon for what the Doctor faid of

his late Majefty's declaiming all manner of Re-
fiftance.

Sir Jofeph Jekyll. My Lords, I perceive they

are going to read fome Part of his late Majefty's

Declaration : We fhould have offered fome Part of

that Declaration, as a material Proof againft the

Doctor j but we would not produce any Papers as

Evidence, which are not fo ; tho' we allow that to

the Doctor. But fince it is produced as Evidence

for the Doctor, I defire it may be read quite

through.

Clerk reads.] ' The Declaration of his Highnefs,

< William Henry, by the Grace of God Prince
1
of Orange, &rc. of the Reafons inducing him

' to appear in Arms in the Kingdom of England,
* for preferring of the Proteftant Religion, and
* for reftoring the Laws and Liberties of Eng-
< land, Scotland, and Ireland.

. ' T T is both certain and evident to all Men,
£ 1 That the Publick Peace and Happinefs of

any State or Kingdom cannot be preferv'd, where

the Laws, Liberties, and Cuftoms Eftablifhed by

the Lawful Authority in it, are openly tranfgref-

fed and annulled : More efpecially, where the

Alteration of Religion is endeavoured, and that a

Religion which is contrary to Law, is endeavour'd

to be introduced : Upon which thofe who are

molt immediately concerned in it, are indifpen-

fibly bound to endeavour to preferve and main-

tain the Eftablifh'd Laws, Liberties and Cuftoms,

and above all, the Religion and Worfhip of

God that is eftablifhed among them ; and to take

fuch an effectual Care, that the Inhabitants of

the faid State or Kingdom, may neither be de-

priv'd cf their Religion, nor of their Civil Rights.

Which is fo much the more neceffary, becaufe the

Greatnefs and Security, both of Kings, Royal Fa-

milies, and of all fuch as are in Authority, as well

as the Happinefs of their Subjects and People, de-

pend in a moft efpecial manner upon the exact

Obfervation and Maintenance of thefe their Laws,

Liberties and Cuftoms.
4 2. Upon thefe Grounds it is, that we cannot

any longer forbear to declare, That to our great

Regret, we fee that thofe Counfellors, who have

now the Chief Credit with the King, have over-

turned the Religion, Laws and Liberties of thofe

Realms, and fubjected them in all Things rela-

ting to their Confciences, Liberties and Properties,

to Arbitrary Government •, and that not only by

fecret and indirect Ways, but in an open and un-

difguifed manner.
,
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' 3. * Thofe Evil Counfellors, for the advancing
and colouring this with fome plaufible Pretext",
did invent and fet on foot the King's Difpenjing
Power ; by virtue of which, they pretend, t':^
according to Law, he can fufpend and difpenfe
with the Execution of the Laws 'that have been
enacted by the Authority of the King and Par-
liament, for the Security and Happinefs of the

Subject, and fo have rendered thofe Laws of no
Effect : Tho' there is nothing more certain, than
that as no Laws can be made, but by the joint

Concurrence of King and Parliament ; fo like-

wife Laws fo enacted, which fecure the Publick
Peace and Safety of the Nation, and the Lives
and Liberties of every Subject in it, cannot be re-

pealed or fufpended but by the fame Authority.
' 4. For tho' the King may pardon the P-unifh-

ment that a Tranfgrefibr has incurred, and to

which he is condemned, (as in the Cafes of Trea-

fon or Felony) yet it cannot be with any Colour
of Reafon inferi'd from thence, that the King can
intirely fufpend the Execution of thofe Laws re-

lating to Treafon or Felony ; unlefs it is pretended,

that he is cloathed with a Defpotick and Arbi-
trary Power ; and that the Lives, Liberties, Ho-
nours and Eftates of the Subjects, depend wholly
on his good Will and Pleafure, and are intirely

fubject to him ; which muft infallibly follow, on
the Kings having a Power to fufpend the Execu-
tion of the Laws, and to difpenfe with them.
' 5. Thofe Evil Counfellors, in order to the gi-

ving fome Credit to this ftrange and execrable

Maxim, have fo conducted the Matter, that they

have obtained a Sentence from the Judges, decla-

ring, That this Difpenjing Power is a Right be-

longing to the Crown: As if it were in the Power
of the Twelve Judges to offer up the Laws, Rights,

and Liberties of the whole Nation to the King,

to be difpofed of by him arbitrarily, and at his

Pleafure ; and exprefly contrary to Laws enacted

for the Security of" the Subjects. In order to the

obtaining this Judgment, thofe Evil Counfellors

did before-hand examine fecretly the Opinion of
the Judges, and procur'd fuch of them as could

not in Confcience concur in fo pernicious a Sen-

tence, to be turned out, and others to be fubfti-

tuted in their rooms, 'till by the Changes which
were made in the Courts of Judicature, they at

laft obtained that Judgment. And they have
raifed fome to thofe Trufts, who make open Pro-

feffion of the Popifn Religion, tho' thofe are by
Law rendred incapable of all fuch Employments.
1 6. It is alfo manifeft and notorious, That as his

Majefty was, upon his coming to the Crown, re-

ceived and acknowledged by all the Subjects of
England, Scotland, and Ireland, as their King,

without the leaft Oppofition, tho' he made then

open ProfefTion of the Popijh Religion ; fo he did

then promife, and folemnly fwear at his Corona-

tion, That he would maintain his Subjects in the

free Enjoyment of their Laws and Liberties ; and

in particular, that he would maintain the Church

of England as it was eftahlijh'd by Law. It is

likewife certain, that there have been at divers and

fundry Times feveral Laws enacted for the Prefer-

vation of thofe Rights and Liberties, and of the

Proteftant Religion ; and among other Securities,

it has been enacted, That all Perfons whatfoever,

that are advanced to any Ecclefiaftical Dignity, or

to bear Office in either Univerfity, as likewife all

other that fhould be put in any Employment, Ci-

vil or Military, fhoujd declare that they were not

5C2 * Papifts,
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Papifts, but were of the Proteftant Religion, and
that by their taking of the Oaths of Allegiance and
Supremacy, and the Teft ; yet thefe Evil Coun-
fellors have in effect annulled and abolifhed all

thofe Laws, both with Relation to Ecclefiaftical

and Civil Employments.
* 7. In order to Ecclefiaftical Dignities and Offices,

they have not only without any Colour of Law,
but againft moft exprefs Laws to the contrary, fet

up a CommifTion, of a certain Number of Perfons,

to whom they have committed the Cognizance
and Direction of all Ecclefiaftical Matters ; in the

which CommifTion there has been, and ftill is

one of his Majefty's Minifters of State, who
makes now publick Profeffion of the Popifh Reli-

gion, and who at the time of his firft profeffing

it, declared that for a great while before he had
believed that to be the only true Religion. By all

this, the deplorable State to v/hich the Proteftant

Religion is reduced, is apparent, fince the Affairs

of the Church of England are now put into the

Hands of Perfons who have accepted of a Com-
mifTion that is manifeftly illegal, and who have

executed it contrary to all Law ; and that now one

of their chief Members has abjur'd the Proteftant

Religion, and declared himfelf a Papift ; by which
he is become uncapable of holding any publick

Employment. The faid Commiffioners have hi-

therto given fuch Proof of their Submiflion to the

Directions given them, that there is no Reafon to

doubt, but they will ftill continue to promote all

fuch Defigns as will be moft agreeable to them.

And thofe Evil Counfellors take Care to raife none

to any Ecclefiaftical Dignities, but Perfons that

have no Zeal for the Proteftant Religion, and that

now hide their Unconcernednefs for it, under the

fpecious Pretence of Moderation. The faid Com-
miffioners have fufpended the Bifhop of London,

only becaufe he refufed to obey an Order that was
fent him to fufpend a worthy Divine, without fo

much as citing him before him to make his own
Defence, or obferving the common Forms of Pro-

cefs. They have turned out a Prefident chofen by
the Fellows of Magdalen College, and afterwards

all the Fellows of that College, without fo much
as citing them before any Court that could take

legal Cognizance of that Affair, or obtaining

any Sentence againft them by acomperent Judge.

And the only Reafon that was given for turning

them out, was their refufing to chufe for their

Prefident, a Perfon that was recommended to them
by the Inftigation of thofe Evil Counfellors ; tho'

the Right of a Free Election belonged undoubted-

ly to them. But they were turn'd out of their Free-

holds contrary to Law, and to that exprefs Provi-

fion in the Magna Charta, That no Man Jhall lofe

Life or Goods, but by the Law of the Land. And
now thefe Evil Counfellors have put the faid Col-

lege wholly into the Hands of Papifts, tho' as is

abovefaid, they are incapable of all fuch Employ-
ments, both by the Law of the Land, and the

Statutes of the College. Thefe Commiffioners

have alfo cited before them all the Chancellors and

Archdeacons of England, requiring them to cer-

tify to them the Names of all fuch Clergymen as

have read the King's Declaration for Liberty of
Confcience, and of fuch as have not read it ; with-

out confidering that the reading of it was not in-

joined the Clergy by the Bifhops, who are their

Ordinaries. The Illegality and Incompetency of

the faid Court of the Ecclefiaftical Commiffio-

ners was fo notorioufly known, and it did fo evi-

dently appear that it tehded to the Subverfion of
the Proteftant Religion, that the moft Reverend
Father in God, William Archbifhop of Canterbury,
Primate and Metropolitan of all England, feeing
that it was raifed for no other End but to opprefs
fuch Perfons as were of eminent Virtue, Learning
and Piety, refufed to fit, or to concur in it.

' 8. And tho' there are many exprefs Laws againft
all Churches or Chapels for the Exercife of the
Popifh Religion, and alfo againft all Monafteries
and Convents, and more particularly againft the
Order of the Jefuits •, yet thofe Evil Counfel-
lors have procured Orders for the building qf fe-

veral Churches and Chapels for the Exercife of
that Religion. They have alfo procured divers
Monafteries to be erected •, and in Contempt of
the Law, they have not only fet up feveral Colleges
of Jefuits in divers Places for the corrupting of
the Youth, but- have raifed up one of the Order
to be a Privy-Counfellor, and a Minifter of State.

By all which they do evidently fhew, that they
are reftrained by no Rules of Law whatfoever

;

but that they have fubjeited the Honours and
Eftates of the Subjects, and the eftablifh'd Religion
to a Defpotick Power, and to Arbitrary Govern-
ment.. In all which they are ferved and feconded
by thofe Ecclefiaftical Commiffioners.
' 9. They have alfo follow'd the fame Methods
with relation to Civil Affairs ; for they have pro-
cured Orders to examine all Lords-Lieutenants,

Deputy-Lieutenants, Sheriffs, Juftices of Peace,
and all others that were in any Publick Employ-
ment, if they would concur with the King in the

Repeal of the Teft and Penal Laws ; and all fuch

whofe Confciences did not fuffer them to comply
with their Defigns, were turned out, and others

were put in their Places, who they believed would
be more compliant to them in their Defigns of

defeating the Intentand Execution of thofe Laws
which had been made with fo much Care and
Caution for the Security of the Proteftant Religion.

And in many of thefe Places they have put pro-

feffed Papifts, tho' the Law has difabled them,

and warranted the Subjects not to have any Re-
gard to their Orders.
* 10. They have alfo invaded the Privileges, and

feized on the Charters of moft of thofe Towns
that have a Right to be reprefented by their Bur-

geffes in Parliament, and have procur'd Surrenders

to be made of them, by which the Magiftrates in

them have delivered up all their Rights and Pri-

vileges, to be difpofed of at the Pleafure of thofe

Evil Counfellors, who have thereupon placed new
Magiftrates in thofe Towns, fuch as they can moft

intirely confide in ; and in many of them they

have put Popifh Magiftrates, notwithftanding the

Incapacities under which the Law has put them.
c 11. And whereas no Nation whatfoever can

fubfift without the Adminiftration of good and

impartial Juftice, upon which Mens Lives, Liber-

ties, Honours and Eftates do depend, thofe Evil

Counfellors have fubjected thefe to an Arbitrary

and Defpotick Power. In the moft important

Affairs, they have ftudied to difcover, before-hand,

the Opinion of the Judges, and have turned out

fuch as they found would not conform themfelves

to their Intentions, and have put others in their

Places, of whom they were more affured, without

having any Regard to their Abilities. And they

have not ftuck to raife even profeffed Papifts to the

Courts ofJudicature, notwithftanding theirlncapa-

city by Law, and that no Regard is due to any Sen-

tences
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* fences flowing from them. They have carried this
6

fo far, as to deprive fuch Judges, who in the com-
4 mon Adminiftration of Juftice, {hewed that they
* were governed by their Confciences, and not by
4 the Directions which the others gave them. By
' which it is apparent, that they defign to render
4 themfelves the abfolute Mafters of the Lives, Ho-
* nours and Eftates of the Subjects, of what Rank
* or Dignity foever they may be ; and that without
* having any Regard either to the Equity of the
* Caufe, or to the Confciences of the Judges, whom
4 they will have to i'ubmit in all Things to their own
* Will and Pleafure ; hoping by fuch Ways to in-
* timidate thofe who are yet in Employment, as
* alfo fuch others, as they fhall think fit to put in

* the Rooms of thofe whom they have turned out

;

* and to make them fee what they muft look for,

* if they fhould at any Time aft in the leaft contrary
' to their good liking ; and that no Failings of that
* Kind are pardoned in any Perfons whatfoever. A
* great deal of Blood has been fhed in many Places
4 of the Kingdom, by Judges governed by thofe
* evil Counfellors, againft all the Rules and Forms
* of Law, without fo much as fuffering the Perfons
* that were accufed to plead in their own De-
* fence.

' 12. They have alfo, by putting the Admini-
' flration of Juftice in the Hands of Papifts, brought
' all the Matters of Civil Juftice into great Uncer-
' tainties ; with how much Exaftnefs and Juftice
' foever that thefe Sentences may have been given.
' For fince the Laws of the Land do not only exclude
* Papifts from all Places of Judicature, but have put
! them under an Incapacity, none are bound to ac-
4 knowledge or to obey their Judgments, and all

4 Sentences given by them are null and void of them-
4 felves : So that all Perfons who have been caft
4 in Trials before fuch Popifh Judges, may juftly

* look on their pretended Sentences, as having no
* more Force than the Sentences of any private
4 or unauthoriz'd Perfon whatfoever. So deplorable
* is the Cafe of the Subjects who are obliged to an-
'• fwer to fuch Judges, that muft in all Things ftick

* to the Rules which are fet them by thofe evil
c Counfellors, who, as they raifed them up to thofe

* Employments, fo can turn them out of them at
4 Pleafure, and who can never be efteemed lawful
4 Judges ; fo that all their Sentences are in the
4 Conftruftion of the Law of no Force and Efficacy.
4 They have likewife difpofed of all military Em-
4 ployments in the fame Manner •, for tho' the Laws
4 have not only excluded Papifts from all fuch Em-
4 ployments, but have in particular provided, that

' they fhould bedifarm'd •, yet they, in Contempt of
4 thefe Laws, have not only arm'd the Papifts, but
* have likewife raifed them up to the greateft mili-

tary Trull both by Sea and Land •, and that
4 Strangers, as well as Natives, and Info, as well

* as Englijh ; that fo by thofe Means, having ren-

* dred themfelves Mafters both of the Affairs of the

Church, of the Government, of the Nation, and

of the Courts of Juftice, and fubjefted them all

to a defpotick and arbitrary Power, they might

be in a Capacity to maintain and execute their

wicked Defigns, by the Affiftance of the Army,
and thereby to inflave the Nation.
* 13. The difmal Effefts of this Subverfion of

the eftablifh'd Religion, Laws, and Liberties in

England, appear more evidently to us, by what we
fee done in Ireland ; where the whole Govern-

ment is put into the Hands of Papifts, and where

all the Proteftant Inhabitants are under the daily

Fears of what may be juftly apprehended from the

arbitrary Power which is fet up there ; which
has made great Numbers of them leave that King-

dom, and abandon their Eftates in it, remembring
well that cruel and bloody Maflacre which fell

out in that Ifland in the Year 1641.
4

14. Thofe evil Counfellors have alfo prevailed

with the King to declare in Scotland, that he is

cloathed with abfolute Power, and that all the

Subjefts are bound to obey him without Referve :

Upon which he has affum'd an arbitrary Power
both over the Religion and Laws of that King-
dom ; from all which it is apparent, what is to

be looked for in England, as foon as Matters are

duly prepared for it.

4
15. Thofe great and infufferable Opprefllons.,

and the open Contempt of all Law, together with

the Apprehenfions of the fad Confequences that

muft certainly follow upon it, have put the Sub-
jefts under great and juft Fears •, and have made
them look after fuch lawful Remedies as are al-

lowed of in all Nations ; yet all has been without

Effect. And thofe evil Counfellors have endea-

voured to make all Men apprehend the Lofs of
their Lives, Liberties, Honours, and Eftates, if

they fhould go about to preferve themfelves from
this Oppreffion by Petition, Representations, or

other Means authoriz'd by Law. Thus did they

proceed with the Archbifhop of Canterbury, and
the other Bifhops, who having offer'd a molt
humble Petition to the King, in Terms full of Re-
fpeft, and not exceeding the Number limited by
Law ; in which they kt forth in fhort, the Rea-
fons for which they could not obey that Order,

which, by the Inftigation of thofe evd Counfellors,

was fent them, requiring them to appoint their

Clergy to read in their Churches the Declaration

for Liberty of Confcience ; were fent to Prifon,

and afterwards brought to a Trial, as if they had
been guilty of fome enormous Crime. They were
not only obliged to defend themfelves in that Pur-
fuit, but to appear before profefs'd Papifts, who
had not taken the T'eft, and by Confequence were
Men whofe Intereft led them to condemn them ;

and the Judges that gave their Opinions in their

Favours, were [thereupon turned out.
4

16. And yet it cannot be pretended, that any
Kings, how great foever their Power has been,

and how arbitrary and defpotick foever they have
been in the Exercife of it, have ever reckon'd it

a Crime for their Subjefts to come in all Submifii-

on and Refpeft, and in a due Number, not ex-

ceeding the Limits of the Law, and reprefent to

them the Reafons that made it impoflible for them
to obey their Orders. Thofe evil Counfellors

have alfo treated a Peer of the Realm as a Cri^

minal, only becaufe he faid, That the Subjefts

were not bound to obey the Orders of a Popifh

Juftice of Peace ; though it is evident, that they

being by Law rendred incapable of all fuch Trufts,

no Regard is due to their Orders. This being the

Security which the People have by the Law for

their Lives, Liberties, Honours, and Eftates, that

they are not to be fubjefted to the arbitrary Pro-

ceedings of Papifts, that are contrary to Law put

into any Employments Civil or Military.

' 17. Both We ourfelves, and our deareft and

molt intirely beloved Confort the Princefs, have

endeavoured to fignify, in Terms full of Refpeft

to the King, the juft and deep Regret which all

thefe Proceedings have given us •, and in Com-
pliance with his Majefty's Defires fignified to us,

4 We
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4 We declared both by Word of Mouth, to his En-
voy, and in Writing, what our Thoughts were,

" !

g the Repealing of the Tcft and Penal

which We did in fuch a Manner, that We
touchi

Laws
hoped We had propofed an Expedient, by which
the Peace of thofe Kingdoms, and a happy Agree-
ment among the Subjects of all Perfuafions, might
have been fettled : But thofe evil Counfellors

have put fuch ill Conftructions on thefe our

good Intentions, that they have endeavoured to

alienate the King more and more from us ; as if

We had defign'd to difturb the Quiet and Happi-
nefs of the Kingdom.
' 18. The laft and great Remedy for all thofe

Evils, is the Calling of a Parliament, for fecuring

the Nation againft the evil Practices of thofe wick-

ed Counfellors : But this could not be yet com-
pared, nor can it be eafily brought about. For

thofe Men apprehending, that a lawful Parlia-

ment being once affembled, they would be brought

to an Account for all their open Violations of

Law, and for their Plots and Confpiracies againft

the Proteftant Religion, and the Lives and Liber-

ties of their Subjects ; they have endeavoured,

under the fpecious Pretence of Liberty ofConfcience,

firft to fow Divifions among Proteftants, be-

tween thofe of the Church of England and the

Dijfenters : The Defign being laid to engage Pro-

tectants, that are all equally concerned to preferve

themfelves from Pcpifh Oppreffion, into mutual

Quarrellings, that fo by thefe, fome Advantages

might be given to them to bring about their De-
figns ; and that both in the Election of Mem-
bers of Parliament, and afterwards in the Par-

liament itfelf. For they fee well, that if all Pro-

teftants could enter into a mutual good Under-
ftandingone with another, and concur together in

the preferving of their Religion, it would not be

poffible for them to compafs their wicked Ends.

They have alfo required all Perfons, in the fe-

veral Counties of England, that either were in

any Employment, or were in any confiderable

Efteem, to declare before-hand, that they would
concur in the Repeal of the Tejl and Penal Laws ;

and that they would give their Voices in the Ele-

ctions to Parliament, only for fuch as would con-

cur in it. Such as would not thus pre-engage

themfelves, were turned out of all Employments

;

and others who enter'd into thofe Engagements,
were put in their Places, many of them being

Papifts. And contrary to the Charters and Pri-

vileges of thofe Boroughs that have a Right to

fend Burgeffes to Parliament, they have ordered

fuch Regulations to be made, as they thought fit

and neceffary, for affuring themfelves of all the

Members that are to be chofen by thofe Corpora-

tions : And by this Means they hope to avoid

that Punifhment which they have deferved ; tho*

it is apparent, that all Acts made by Popifh Ma-
giftrates, are null and void of themfelves. So that

no Parliament can be lawful, for which the E-
lections and Returns are made by Popifh She-
riffs and Mayors of Towns ; and therefore as

long as the Authority and Magiftracy is in fuch

Hands, it is not poffible to have any lawful Par-
liament. And tho' according to the Conflitution

of the Englijh Government, and immemorial
Cuftom, all Elections of Parliament Men ought
to be made with an intire Liberty, without any
Sort of Force, or the requiring the Electors to

chufe fuch Perfons as fhall be named to them ;

and the Perfons thus freely elected, ought to give

their Opinions freely, upon all Matters that are
brought before them ; having the Good of the
Nation ever before their sEyes, and following in
all Things the Dictates of their Confcience ; yet
now the People of England cannot expect a Re-
medy from a Free Parliament, legally called and
chofen. But they may, perhaps, fee one called,

in which all Elections will be carried by Fraud
or Force ; and which will be compofed of fuch
Perfons, of whom thofe evil Counfellors hold
themfelves well afTured ; in which all Things will

be carried on according to their Direction and
Intereft, without any Regard to the Good or
Happinefs of the Nation. Which may appear
evidently from this, that the fame Perfons tried

the Members of the laft Parliament, to gain them
to confent to the Repeal of the Teft and Penal
Laws ; and procured that Parliament to be dif-

folved, when they found that they could not, nei-

ther by Promifes nor Threatnings, prevail with
the Members to comply with their wicked De-
figns.

' 19. But to crown all, there are great and vio-
lent Prefumptions, inducing us to believe, that
thofe evil Counfellors, in order to the carrying
on of their ill Defigns, and to the gaining to

themfelves the more Time for the effecting of
them, (for the encouraging of their Complices,
and for the difcouraging of all good Subjecls)

have publifhed, that the Queen hath brought
forth a Son ; tho' there have appeared, both du-
ring the Queen's pretended Bignefs, and in the

Manner in which the Birth was managed, fo ma-
ny juft and vifible Grounds of Sufpicion, that not
only we ourfelves, but all the good Subjects of
thofe Kingdoms, do vehemently fufpect, that the

pretended Prince of Wales was not born by the

Queen. And it is notorioufly known to all the

World, that many both doubted of the Queen's

Bignefs, and of the Birth of the Child ; and yet

there was not any one Thing done to fatisfy them,
or to put an End to their Doubts.
4 20. And fince our deareft and moft intirely-

beloved Confort the Princefs, and likewife we
ourfelves have fo great an Intereft in this Mat-
ter, and fuch a Right (as all the World knows) to

the Succeffion to the Crown : Since alfo the Eng-
lijh did in the Year 1672, when the States Ge-

neral of the United Provinces were invaded in a

moft unjuft War, ufe their utmoft Endeavours to

put an End to that War, and that in Oppofition

to thofe who were then in the Government ; and

by their fo doing, they run the Hazard of lofing

both the Favour of the Court, and their Employ-
ments : And fince the Englijh Nation has ever

teftified a moft particular Affection and Efteem,

both to our deareft Confort the Princefs, and to

ourfelves, We cannot excufe ourfelves from

efpoufing their Interefts, in a Matter of fuch high

Confequence ; and from contributing all that lies

in Us, for the maintaining both of the Proteftant

Religion, and of the Laws and Liberties of thofe

Kingdoms, and for the fecuring to them the con-

tinual Enjoyment of all their juft Rights. To the

doing of which, We are moil earneftly follicited

by a great many Lords, both Spiritual and Tem-
poral, and by many Gentlemen, and other Sub-

jects of all Ranks.

'2i. Therefore it is, that We have thought fit

to go over to England, and to carry over with

us a Force, fufficient by the Bleffing of God, to

defend us from the Violence of thofe evil Coun-
' fellors.
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fellors. And We being defirous that our Intenti-

ons in this may be rightly underftood, have, for

this End, prepared this Declaration, in which, as

we have hitherto given a true Account of the

Reafons inducing us to it ; fo, We now think fit

to declare, that this our Expedition is intended

for no other Defign, but to have a free and law-

ful Parliament affembled, as foon as is pofiible :

and that in order to this, all the late Charters,

by which the Election of BurgefTes are limited

contrary to the antient Cuftom, fhall be confi- '

dered as null and of no Force : And likewife '

all Magiftrates who have been unjuftly turned out, '

fhall forthwith refume their former Employments,

as well as all the Boroughs of England fhall return '

again to their antient Prefcriptions and Char-

ters : And more particularly, that the antient

Charter of the great and famous City of London,

fhall again be in Force : And that the Writs for

the Members of Parliament fhall be addrefifed to

the proper Officers, according to Law and Cuftom.

That alfo none be fuffer'd to chufe, or to be cho-

fen Members of Parliament, but fuch as are qua-

lified by Law : And that the Members of Parlia-

ment being thus lawfully chofen, they fhall meet

and fit in full Freedom ; that fo the two Houfes

may concur in the preparing of fuch Laws, as

they, upon full and free Debate, fhall judge necei-

fary and convenient, both for the confirming and

executing the Law concerning the Tejl, and fuch

other Laws as are necefiary for the Security and
Maintenance of the Protejlant Religion ; as like-

wife for making fuch Laws as may eftablifh a

good Agreement between the Church of England

and all Protejlant Dijfenters ; as alfo for the co-

vering and fecuring of all fuch who will live

peaceably under the Government, as becomes good
Subjects, from all Perfecution upon the Account

of their Religion, even Papifis themfelves not ex-

cepted ; and for the doing of all other Things,

which the two Houfes of Parliament fhall find

necefiary for the Peace, Honour and Safety of the

Nation, fo that there may be no more Danger of

the Nations falling at any Time hereafter under

Arbitrary Government. To this Parliament we
will alfo refer the Enquiry into the Birth of the

pretended Prince of Wales, and of all Things

relating to it, and to the Right of Succefiion.

« 22. And We, for our Part, will concur in every

Thing that may procure the Peace and Happinefs
; of the Nation, which a free and lawful Parlia-
; ment fhall determine -, fince we have nothing be-
1 fore our Eyes in this our Undertaking, but the
; Prefervation of the Protejlant Religion, the Co-
; vering of all Men from Perfecution for their Con-
; fciences, and the fecuring to the whole Nation
' the free Enjoyment of all their Laws, Rights and
' Liberties under a juft and legal Government.

* 23. This is the Defign that we have propofedto
' ourfelves, in appearing upon this Occafion in

* Arms : In the Conduct of which, We will keep
' the Forces under our Command, under all the

* Strictnefs of Martial Difcipline ; and take a

* fpecial Care, that the People of the Countries,

* through which we muft march, fhall not fuffer by
« their Means ; and as foon as the State of the

* Nation will admit of it, We promife that We will

fend back all thofe foreign Forces that we have

brought along with us.

« 24. We do therefore hope that all People will

judge rightly of us, and approve of thefe our

Proceedings : But we chiefly rely on the Bleffing

of God for the Succefs of this our Undertaking,
in which We place our whole and only Con-
fidence.

' 25. We do in the laft Place invite and require

all Perfons whatfoever, all the Peers of the Realm
both Spiritual and Temporal, all Lords-Lieute-
nants, Deputy-Lieutenants, and all Gentlemen,
Citizens, and other Commons of all Ranks, to

come and affift us, in order to the executing of
this our Defign, againft all fuch as fhall endeavour
to oppofe us ; that fo we may prevent all thofe

Miferies which muft needs follow upon the Na-
tions being kept under Arbitrary Government
and Slavery: And that all the Violences and
Diforders which have overturned the whole Con-
ftitution of the Englijh Government, may be fully

redrefTed in a free and legal Parliament.
' 26. And We do likewife refolve, that as foon as

the Nations are brought to a State of Quiet, We
will take Care that a Parliament fhall be called in

Scotland, for the reftoring the antient Conftitu-

tion of that Kingdom, and for bringing the Mat-
ters of Religion to fuch a Settlement, that the Peo-
ple may live eafy and happy, and for putting an
End to all the unjuft Violences, that have been in

a Courfe of fo many Years committed there.

' We will alfo ftudy to bring the Kingdom of

Ireland to fuch a State, that the Settlement there

may be religioufly obferved ; and that the Prote-

ftant and Britijh Intereft there, may be fecured.

And we will endeavour by all pofiible Means to

procure fuch an Eftablifhment in all the three

Kingdoms, that they may all live in a happy U-
nion and Correfpondence together j and that the

Proteftant Religion, and the Peace, Honour and
Happinefs of thefe Nations, may be eftablifh'd

upon lafting Foundations.

Given under our Hand and Seal, at our Court

in the Hague, the tenth Day of Oilober, in

the Tear of our Lord 16SS.

WILLIAM HENRY, Prince of ORANGE,

By his Highnefs's Special Command,

C. HUYGENS.

His Highnefs's Additional Dtc'aratiov.

AFter We had prepared and pr'nted this our

Declaration, We have underftood, that the

Subverters of the Religion and Laws of thofe King-
doms, hearing of our Preparations to aft! ft the Peo-

ple againft them, have begun to retract fomeof the

Arbitrary and Defpotick Powers that they had af-

fumed, and to vacate fome of their unjuft Judg-
ments and Decrees. The Senfe of their Guilt, and
the Diftruft of their Force, have induced them to

offer to the City of London fome feeming Relief

from their great Oppreffions •, hoping thereby to

quiet the People, and to divert them f o:n de-

manding a Re-eftablifhment of their Religion and
Laws under the Shelter of our Arms : They do alio

give out, that we do intend to conquer and en-

flave the Nation •, and therefore it is that we have

thought fit to add a few Words to our Declaration.

' We are confident, that no Perfons can have

fuch hard Thoughts of us, as to imagine that We
have any other Defign in this Undertaking, than

to procure a Settlement of the Religion, and of the

Liberties and Properties of the Subjects, upon fo

' fure
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fure a Foundation, that there may be no Danger

of the Nations relapfing into the like Miferies at

any Time hereafter. And as the Forces that We
have brought along with us, are utterly difpropor-

tioned to that 'wicked Defign of conquering the

Nation, if We were capable of intending it , fo

the great Numbers of the principal Nobility and

Gentry, that are Men of eminent Quality and

Eftates, and Perfons of known Integrity and

Zeal both for the Religion and Government cf

England, many of them alfo being diftinguifhed

by their conftant Fidelity to the Crown, who do

both accompany us in this Expedition, and have

earneftly follicited us to it, will cover us from all

fuch malicious^ Insinuations : For it is not to be

imagined, that either thofe who have invited us,

or thofe that are already come to affift us, can

join in a wicked Attempt of Conqueft, to make
void their own lawful Titles, to their Honours,

Eftates and Interefts. We are alfo confident, that

all Men fee how little Weight there is to be laid

on all Promifes and Engagements, that can be now
made ; fince there has been fo little Regard had in

the Time paft, to the moil folemn Promifes. And
as that imperfect Redrefs that is now offered, is a

plain Confeffion of thofe Violations of the Govern-

ment that We have fet forth ; fo the Defectiveness

of it is no lefs apparent : For they lay down no-

thing which they may not take up at Pleafure ;

and they referve entire, and not fo much as men-
tioned, their Claim and Pretences to an Arbitrary

and Defpotick Power ; which has been the Root
of all their Oppreffion, and of the total Subver-

fion of the Government. And, it is plain, that

there can be no Redrefs, no Remedy offer'd but

in Parliament j by a Declaration of the Rights of

the Subjects that have been invaded, and not by
any pretended Acts of Grace, to which the Extre-

mity of their Affairs has driven them. Therefore

it is that We have thought fit to declare, that We
will refer all to a free Affembly of the Nation, in

a lawful Parliament.

Given under our Hand and Seal, at our Court

in the Hague, the twenty fourth Day of
October, in the Tear of our Lord 1688.

WILLIAM HENRY, Prince of ORANGE.

By his Highnefs's Special Command,

C. HUYGENS.

Mr. Phipps. My Lords, The Reafon why we
humbly offer this Declaration, is with Relation to

that Paffage in the Sermon, which fays, that the

Prince of Orange difclaimed all Manner of Refin-

ance. All we obferve is, that it don't appear that

lie came over with an Army with any other Intent

than to defend himfelf againft evil Counfellors :

And if the Doctor has made a wrong Inference, we
iubmit it to your Lordfhips, whether fuch a Mif-
apprehenfion of his Highnefs's Meaning, fhall fub-

ject him to a Charge of High Crimes and Mifde-

meanors.

Mr. Dodd. My Lords, We have finifhed what
we have to offer on this Article, and fubmit it to

your Lordfhips whether we have not made good
our Defence. We are ready to go on to the fecond

Article, if it be your Lordfhips Pleafure.

Then the LORDS adjourned to then lloufe

above.

Monday, March 6. The Seventh Day.

THE Lords coming down into Weflminfter-
hall, and being feated in the Manner before -

mention'd, Proclamation was made by the Serjeant
at Arms as follows

:

Our Sovereign Lady the Queen doth ftrictly

Charge and Command all manner of Perfons to
keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry
Sacheverell, Doctor in Divinity, come forth, fave
thee and thy Bail, elfe thou forfeiteft thy Recog-
nizance.

The Doctor appearing at the Bar accordingly,
with his Counfel as before :

Lord Chancellor. Gentlemen, you that are Coun-
fel for the Prifoner, may proceed in his Defence.

Mr. Dodd
"Ji

ITY Lords, We who are Counfel for

_LV1 Doctor Sacheverell, beg the Fa-
vour that we may enter on the Doctor's Defence as

to the fecond Article : This Article is divided into
three Heads, i . That the Toleration is unreafonabk,
and the Allowance of it unwarrantable, 2. That he is

a Falfe Brother, who defends Toleration and Liberty

of Confcience. 3. That it is the Duty of the chief

Pafiors to thunder out Anathema'-'s, &c.
The firft Head I fhall fpeak to is, as to the Tole-

ration. My Lords, we fay there is no fuch Thing as

a Toleration granted by Law ; the Word is not to

be found in the Act of Parliament ; there is an Act
(which we fuppofe is intended^ to exempt Prote-

ftant DiJJ'enters from the Penalties of certain Laws
therein mentioned : However, in this Debate, we
fhall take Notice of it as a Toleration ; altho' we
think, when there is a legal Proceeding, the Act
mould have been called by its own proper Name :

Now, my Lords, this Act of Parliament hath fe-

veral Reftrictions and Limitations in it, and
(amongft others) not to exempt any Perfons from
the Penalties, that do not frequent fome religious

Affembly thereby allowed. The Doctor no where
finds fault with a legal Toleration, or a Toleration
granted by Law, within the Defcription and Mean-
ing of this Aft of Parliament. My Lords, we
think the Doctor has taken fuch Care, left any
Expreflion fhould undergo a wrong Conftruclion,

as if he were uneafy at the Toleration, that he ex-

plains himfelf very particularly about it : We fhall

read the Words out of the Sermon, which I think

will clear the Doctor as to this Objection ; the

Doctor fays, Pray do not mifunderftand me, as if I
reflecledupon that Indulgence the Government hasgiven

the DiJJ'enters, which I am fure all Well-wifhers to

our Church are ready to grant ; nor do I intend to

cafi the leaft Refleclion on that Indulgence, which the

Law has given to Confciences truly fcrupulous ; let

them enjoy it in the full Limits the Law has pre-

ferred.

Now after fuch a Declaration, fo plain a Con-
feffion, fo full in the Cafe, in Words as fignificant

as can be to fhew his Meaning, we hope there is

no Room to tax him with this Part of the Article

by any incoherent Words, or Inferences, when it
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is directly contrary to what he has in Words at

length exprefs'd.

My Lords, This being confidered, we think it is

too hard to draw Inferences, and Confequences, that

the Doctor is againft the Toleration allowed by
Law ; it is not to be done with Candor, by any
one that reads the Sermon without Prejudice, and
confiders the Care he takes to avoid giving any
Offence in this Cafe.

As to the fecond Part of this Article, we think

it may receive the fame Anfwer ; That he is a Falfe

Brother who defends Toleration and Liberty of Con-

fcieuce. The Doctor does not fay they are Falfe

J

Brethren that defend a legal Toleration ; No-body
complains of that •, but the Perfons intended, are

thofe that defend an unlawful Toleration, and not

a legal Exemption -, which legal Exemption the

Doctor admits to be good and juft, in the Paffage I

have before repeated. We apprehend, the Doctor
means thofe are Falfe Brethren, and blameable, that

excufe the Separation from the Church, not on ac-

count of the Toleration, but by laying the Faults on

the true Sons of the Church, for carrying Matters
too high ; thefe are the People, the Falfe Brethren,

that cry out againft the Church upon all Occa-
fions.

As to the Doctor's Expreflions about Archbifhop
Grindall, the Doctor thought he had good Grounds
for them ; but at leaft they were but unwary Ex-
preflions, and we hope not criminal. The Tolera-

tion he mentions Archbifhop Grindall to be blamed
for, was quite another Thing from the prefent In-

dulgence now granted ; the firft was by QJElizabeth

alone, or by the Archbifhop's Authority under her,

and without the Parliament ; the Diffenters were
then few, and it had been no great Difficulty to

have prevented that Schifm at the Beginning. But
now the Diffenters are a confiderable Part of the

Nation, have great Riches, and Properties amongft
us, and it became the Wifdom of the Legifla-

ture, to give them an Indulgence according to

the Reftrictions in the Act of Parliament : But
this is a different Cafe, and by a different Au-
thority, from what was in Archbifhop Grin-

dall*s Time. The Story of that Archbifhop, as

related by one of the Gentlemen Managers, does

indeed acquit the Archbifhop, but how far it clears

Queen Elizabeth, we muft leave to your Lordfhips

;

for fhould a great Favourite Attempt to procure a

Grant of the Archbifhop's Palace, or a chief Reve-
nue of that See or Church, and that the Archbi-
fhop's oppofing the Favourite herein (as was by
the Gentleman fuggeftedjl fhould be the Reafon of

his Difgrace ; or, if the Archbifhop did profecute

or punifh a Man in the Spiritual Court, for having

two Wives at the fame Time ; (which Profecution

or Punifhment was highly commendable in the

Archbifhop, and was his Duty to doj it would be

hard to think, that Queen Elizabeth fhould fuf-

pend him from the Archbifhoprick for fuch a Pro-
ceeding, for thus difcharging his Duty ; therefore

we cannot give Credit to that Hiftory as it is re-

lated ; but we fhall fhew your Lordfhips, from the

Archbifhop's Letter to the Council, and Letters

from Beza and Calvin at that Time, that it was his

Indulgence to the Diffenters of that Time, that

drew the Anger of Queen Elizabeth on him ; and
that this was the Reafon of it, we fhall make out

by undeniable Proof. Now, my Lords, we ap-

prehend the Fault the Doctor finds in his Sermon is

againft an univerfal general Toleration that tends

to a Diflblution of all Things ; and fuch a To-
Vol. V.

ieration, would make Religion like that of the

Samaritans, a Mixture of all Sorts, that was odious
to the World, and an Abomination to the Jews ;

and indeed, my Lords, we apprehend fuch a To-
leration the Doctor had great Reafon to find Fault
with. Surely fuch a Toleration is not to be defended,

nor would be of any Service to either Church or
State : This is the Toleration which we think the

Doctor intended, and not againft a legal or par-

ticular Exemption, which the Wifdom of the Na-
tion hath thought fit to give. Indeed he thinks,

that Occafional Conformifts do attempt to hoift the

Toleration into an Eftablifhment, and come into the

Communion of the Church to ferve a particular Pur-
pofe ; and this at moft can only be faid to be the

Doctor's Opinion of that Matter, and whether true

or falfe, cannot be criminal. To fpeak againft a

Law, or to break a Law, is not to be juftified :

Nor has he fpoke againft this Lav/ ; but if he had,

furely he had been punifhable in the ordinary

Methods of Juftice, and not in a Proceeding of
this Nature.

As to the next Head, that is, as to that Part of
the Charge about thundering out Anathema's ; the

Difcourfe is general, and not determined to any
Perfons, nor pointed at the Diffenters, but proper-

ly intended againft Irreligion ; and the Sentence

that he dares any Power on Earth to reverfe, is fuch,

and fuch only, as is ratified in Heaven. He believes

fome Sentences of the Church to be ratified in

Heaven ; and if that Sentence which is pronounced

here on Earth, be ratified in Heaven, it is, beyond
all Difpute, out of the Power of Man to reverfe

it. He fuppofes fome Perfons exempt from Pu-
nifhment by particular Laws, may yet, by the Law
of Chrift, be liable to fuch a Sentence : But from
hence, or his Anfwer to the Articles, to draw a

Conclufion, that he afferts the State had not

Power to reverfe the Sentence of the Spiritual

Court, (of which there can be no doubt, but that

the Legiflature has fuch a Power) or that the Legi-

flature is guilty of Blafphemy, (as has been object-

ed by one of the Gentlemen Managers,) is neither

true Reafon nor Logick.

That Schifm is a Sin punifhable by the Laws of

the Church, will not be difputed, if it be a Sepa-

ration without a juft Caufe ; and how far this is

fuch a Separation, or that the Act of Parliament

hath taken away this Schifm, this Sin, we fubmit

to your Lordfhips.

ipps.~\ /T Y Lords, We are come now to theMr.
fecond Article, and we humbly

apprehend, fhall give your Lordfhips as full Satis-

faction of the Doctor's Innocence, as to that Crime
charg'd in this Article, as we hope we did as to

thofe contain'd in the firft Article.

As to that Part of the fecond Article which fays,

That the Doclor does fuggefi and maintain, that the

Toleration granted by Law is unreafonable, and the

Allowance of it unwarrantable : He conceives there

is nothing in his Sermon can warrant that Charge.

The Toleration Act is not what the Doctor finds

Fault with, but the Perfons that abufe it ; and I

beg Leave to fay, that the ill Ufe which is made of

it, is unreafonable and unwarrantable. But, that

the Doctor afferts the Toleration itfelf to be un-

reafonable, or the Allowance of it unwarrantable,

will appear to be a great Miftake, when the Para-

graphs in the Doctor's Sermon, upon which this

Article is founded, are confider'd.

5 D My
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My Lords, The firft Paflage is in Page the 8th, in our Bofom, as Atheifts, Tritheifts, Socinians.My Lords, The firft Paflage is in Page the 8 th

fhere the Doctor fays thus : If upon all Occafions

to comply with the Diffenters, both in publick and
private Affairs, as Perfons of tender Confciences and
Piety, to promote their Interefts in Elections, to fneak
to them for Places and Preferment, to defend Tolera-

tion and Liberty of Confcience, and under the Pretence

of Moderation, to excufe their Separation, and lay

the Fault upon the true Sons of the Church for carry-

ing Matters too high, &c. Thefe are fome of the

Characters which the Doctor gives of Falfe Bre-

thren : But, is there any Thing in this Paflage

that avers Toleration to be unreafonable, or the

Allowance of it nnwarrantable ?

Page the ioth, the Doctor hath thefe Words,
which were urged to prove this Article : Our Con-

stitution, both in Church and State, has been fo ad-

mirably contrived, with that Wifdom, Weight and
Sagacity, and the Temper and Genius of each, fo ex-

actly Suited and Modell'd, to the mutual Support and

Affiftance of one another, that 'tis hard to fay, whe-
ther the Doclrines of the Church of England contri-

bute more to authorize and enfore our Civil Laws,
or our Laws to maintain and defend the Doclrines of
our Church. The Natures of both are fo nicely cor-

refpondent, andfo happily intermixed, that 'tis almojl

impojfible to offer a Violation to the one, without

breaking in upon the Body of the other. So that in

all thofe Cafes before mentioned, whoever prefumes to

innovate, alter, or mifreprefent any Point in the Ar-
ticles of the Faith of our Church, ought to be arraign'

d

as a Traitor to the State ; Heterodoxy in the Doc-
trines of the one, naturally producing, and almojl ne-

ceffarily inferring Rebellion and High Treafon in the

other ; and confequently a Crime that concerns the

Civil Magijlrate as much to punijh and refrain, as

the Ecclefiaftical. Can this be meant of the Tole-
ration ? Is the Toleration fo much as mentioned
here ? Does he not here fpeak againft fuch as inno-

vate, alter, or mifreprefent the Articles of our
Faith ? Is there any Innovation, Alteration, or

Mifreprefentation of any Article of our Faith by
the Proteftant Diflenters ? The Diflenters do not

differ from us in Matters of Faith, but in Matters

of Form and Ceremony ; if they difter'd from us

in Matters of Faith, they would be Hereticks, and
Herefy was never intended to be tolerated by the

Act of Indulgence: And therefore what the Doctor
fays in this Paragraph, can never be taken to be a

Reflection on the Toleration.

Ifhall next humbly offer to your Lordfhips Con-
fideration another Claufe, which was cited by the

Gentlemen of the Houfe of Commons to fupport

this Article, which is Page 14. where 'tis faid,

Thefe Falfe Brethren in our Government, do notfingly,

and in private, fpread their Poifon, but (what is

lamentable to be fpoken) are fuffer'd to combine into

Bodies, and Seminaries, wherein Atheifm, Deifm,

Tritheifm, Socinianifm, with all the hellifh Princi-

ples of Fanaticifm, Regicide and Anarchy, are openly

profefs'd, and taught^ to corrupt and debauch the

Touth of the Nation, in all Parts of it, down to Po-

jlerity, to the prefent Reproach, andfuture Extirpa-

tion of our Laws, and Religion. Certainly the To-

leration was never intended to indulge, and cherifh

-fuch Monjlers and Vipers in our Bofom, that featter

their Peftilence at Noon-day, and will rend, diftracl,

and confound, the firmeft and beft fettled Conftitution

in the World. Is there any Thing in this Claufe

that can maintain this Article ? The Doctor fays,

Certainly the Toleration was never intended to

indulge and cherifh fuch Monfters, and Vipers

in our Bofom, as Atheifts, Tritheifts, Socmiansv

&c. And the Doctor is well warranted in faying
that, becaufe thofe enormous Crimes are particu-
larly excepted in the Act of Toleration, and for
this we refer to the Act itfelf.

The next Claufe that was urg'd to maintain
this Article is in the 16th Page, where the Doctor
exprefleth himfelf in thefe Words : But finee this

Model of an univerfal Liberty and Coalition fail'd,
and thefe Falfe Brethren could not carry the Conven-
ticle into the Church, they are now refolv'd to bring
the Church into the Conventicle, which willmoreplau-
fibly and Jlily effett -her Ruin : What could riot be
gain'd by Comprehenfion and Toleration, muft be
brought about by Moderation and Occafioml Confor-
mity ; that is, what they could not do by open Vio-
lence, they will not fail by fecret Treachery to ac-
complifh. If the Church can't be pull'd down, it may
be blown up ; and no Matter with thefe Men how
'tis deftroy'd, fo that it is deftroy'd. Does this fug-
geft the Toleration to be unreafonable, or the Al-
lowance of it unwarrantable ? It rather excufes it

from having hurt the Church : For he fays, What
could not be gain'd by Toleration, muft be brought
about by Moderation and Occafional Conformity ; fo
that the Injury which is done to the Church is

afcribed by him to fome other Caufe. Thus your
Lordfhips obferve there is not any Paflage in the
Doctor's Sermon, whereby he fuggefts that the To-
leration granted by Law is unreafonable, or the Al-
lowance of it unwarrantable, and confequently no
Foundation for this Article, unlefs it is to be fup-
ported by Inferences contrary to the Doctor's ex-

prefs Words : For the Doctor in his Sermon, Pag.
20. fays, / would not here be underftood, as if I in-

tended to caft the leaft invidious Reflexion upon that

Indulgence the Government has condefcended to give
them, which I am fure all thofe that wijh well to our

Church are very ready to grant to Confciences truly

fcrupulous ; let them enjoy it in the full Limits the

Law has prefcrib'd. By which 'tis evident, he al-

lows the Indulgence given by the Act to Diflenters*

and is very far from fuggefting, that it is uunreafon-

able, or the Allowance of it unwarrantable. He
wifhes with all his Heart they may enjoy it in the

full Limits of the Law. And therefore if there be

any other Expreflions concerning Toleration, which

may feem to carry a dubious Senfe, 'tis humbly con-

ceiv'd they ought not to be apply'd to the Exemp-
tion granted by Law, but will be fo interpreted as

may confift with his avowed Approbation of that

Law. For in all Writings, fuch Exposition is to be

made, that one Part may not contradict or be in*-

confiftent with the other. But to ftrain the Senfe of

any ambiguous Claufe, and to put fuch a Conftruc-

tion upon it, as to make it contradict a plain and

pofitive Affertion in the fame Writing, was never al-

low'd, and I am fure will not be permitted by your

Lordfhips, who have fhew'd fuch a juft Abhorrence

of ftrain'd and foreign Infinuations and Innuendo's.

And therefore where he feems to blame thofe who

defend Toleration, he cannot be thought to con-

demn the Indulgence granted by Law, becaufe he

hath in fuch pofitive and exprefs Terms allowed and

approved of it.

But it muft have fome other Meaning, and I

think his Meaning is very plain. For by condemn-

ing fuch as defend Toleration, 'tis evident, he mearts

fuch as maintain, that the Act of Indulgence is 'a

Juftification of their Separation, andexcufeth thefli

from the Sin of Schifm : For the Defence of Tole-

ration, and Excufe of Separation, are mentioned in

one
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one and the fame Claufe of the Sentence, and in one

and the lame Branch of their Character of Falfe

Brethren. So that the true and genuine Senfe of

what he hath faid in his Sermon concerning Tole-

ration is,

1. That he intirely approves of the Exemption
by the Act of Indulgence of Proteftant DilTenters

from the feveral Penalties inflicted by the feveral

Statutes for their Non-Conformity.
2. That tho' they are exempt from the Penalties,

yet that does not excufe their Separation from the

Sinof Schifm inforo Confcientite. And is the Doctor

alone in this Notion ? Is he not juftified in it by
the Opinion of many learned Men, who have writ

on that Subject ? Nay, I appeal to your Lordfhips,

whether it be not the concurrent Opinion of the

greateft Part, if not all the learned Men of our

Church at this Day.
And fince the Act of Uniformity is in Force, and

is not repeal'd or enervated by the Act of Indul-

gence, fince the Doctrine and Worlhip of the

Church of England is the eftablifh'u Religion of
this Kingdom, whether a Separation from the

Church, fince the Act of Indulgence, is not as

much a Schifm inforo Confcientia, as it was before,

is humbly fubmitted.

But fuppofe that Separation from the Church by
DilTenters, fince the Act of Indulgence, fhould not

be thought a Schifm, yet he having the Opinion
of fo many learned Men of his Side, his Aflertion

cannot be faid to be wicked, malicious, and fedi-

tious, nor to be fo high a Crime and Mifdemeahor,
as to be the fubject Matter of an Impeachment.

But the Pafiages in the Doctor's Sermon, which
are fuppofed to condemn the Toleration* or to re-

flect on the DilTenters, are open to another plain and
natural Construction. For fince he pofitively, and
in exprefs Terms, allows Liberty of Confcience to

Confciences truly fcrupulous, and which are infi-

lled to the Benefit of the Act : Where he condemns
or fpeaks againft Toleration, it muft be intended as

to fuch DilTenters who are not intitled to the Bene-
fit of the Act, but are excepted out of it : And
thofe are fuch as by Printing or Writing deny the

Trinity, fuch as do not come to fome Afiembly of
ReligiousWorfhip allowed by that Act ; and no Af-
fembly of Religious Worfhip is allow'd by that Act
'till the Place of meeting be certified to the Bifhop,

Archdeacon, or Juftices at the Quarter-Sefllons, and
Irecorded, and a Certificate thereof given : And,
what Multitudes frequent Religious Aflemblies
which are not allow'd by that Act ? Nay, how few
(Religious Aflemblies are qualified according to the

Act ? What vail Numbers go to no Religious Wor-
fhip at all ? And how many there are who deny the

fecond Perfon of the Trinity, is too evident : And
againft every one of thefe, all the Laws for fre-

quenting Divine Service on the Lord's Day are

[till in Force, by the exprefs Words of that Act.

Therefore all thofe who defend a general Tolera-

tion, who maintain that the Act extends to all fuch

DifTenterj, are juftly cenfur'd by the Doctor ; and
jill the Expreffions in the Doctor's Sermon againft

Toleration muft be intended againft thofe excepted
In the Act, fince he fo exprefly approves the Indul-

gence allow'd to thofe that conform to the Terms
prefcribed by the Act.

My Lords, As to that Branch of this fecond

which charges the Doctor with aflerting,

that §)ucen Elizabeth was deluded by Archbijhop

jrindall to the 'Toleration of the Genevian Difcipline ;

whether he be not warranted in this Aflertion, is

Vol. V.

'Article,

humbly fubmitted to your Lordfhips, when 'tis con-
fider'd, That Archbifhop was once in the higheft
Efteem with the Queen, She made him Bifhop of
London, then Archbifhop of York, and afterwards
promoted him to the See of Canterbury ; and that
after this he was in Dilgrace, and died in her Ma-
jefty's Difpleafure, cannot be deny'd. The Reafon
aflign'd for his Difgrace was, that he was a great
Encourager of unlawful Conventicles, or Prophe-
fyings, as they were then called. Whether that
Charge againft him was true, or whether it was
only a falfe Suggestion of the Earl of Leicejler, to
remove him from the Queen's Favour, I will not
prefume to determine. The learned Manager
who fpoke firft to this Article, was pleafed to ac-
quit the Archbifhop, and lay the Fault upon the
Queen ; though, whoever reads Calvin's, and Beza's
Letters to him, when Bifhop of London, whoever
reads Queen Elizabeth's Letter to the Blfhops, da-
ted the third of May, 1577, and the Archbifhop's
own Letter to the Lords of the Council the 25th
of November, 1577, wili be fuI1y fatisfied that he
was not innocent ; for he confefTes he wa9 com-
manded by the Queen and Council to fupprefs the
Prophefyirgs, and that he refufed, and could not
comply with that Command ; and acknowledged it

to be an Act of great Clemency in her Majefty*
that fhe carried her Refentment no higher. So, I

think, that pious good Queen is intirely acquitted
by the Archbifhop himfelf.

All Hiftorians admit, that in his Time the Puri-
tans were very numerous, and their Party very
ftrong •, and it is evident they grew fo dangerous,
that the Statute of the 35th of Elizabeth was made
to fupprefs their Conventicles, and compel them to

come to Church. And at his Death the Affairs of
the Church were in fo great Confufion, that his

Succeflbr, Archbifhop Whitgift, was put to great
Trouble to check that growing Faction, and reduce
Things into good Order again. If therefore the
Doctor was of Opinion the Puritans receiv'd too
great Encouragement by die Countenance of that

great Man, and if it was his Zeal for the Church,
and the Refentment he had that it fhould receive any
Prejudice by the Connivance of one at the Head of
it, that provoked him to ufe a harfh Exprefiion of
that Archbifhop, 'tis humbly to be hoped that is

not a fufficient Ground for an Impeachment of High
Crimes and Mifdemeanors.

The Gentleman that fpoke firft to this Article,

was pleas'd to admit, that what the Doctor faid in

relation to that Archbifhop, was not an offence,

as it was a Reflection on the Archbifhop ; but that

ufing fuch Expreffions of the Archbifhop for his

Moderation to the Puritans, was a Reflection on
the late Act of Toleration granted to Proteftant Dif-

fenters ; and that calling the Profecutions againft

the Prophefyings in Queen Elizabeth's, Time Whole-

fome Severities, is an Encouragement to ufe fuch

Severities againft the Proteftant DifTenters now.

Can what was done in Queen Elizabeth's Time
reflect on the Toleration ? Can calling the Profe-

cutions by Queen Elizabeth againft fuch as fre-

quented Conventicles againft the Law, and for which
there was no Toleration j I fay, can the calling fuch

Profecutions Wholefome Severities, reflect on this

Toleration granted by Law ? Or can it encourage^
Profecution againft the DifTenters, who are intitled

to the Benefit of the Toleration, and are exempt
from the Penalties of the Laws ?

The only Thing that can be inferr'd from what
the Doctor fays, in relation to the Wholefome Se-

5 D 2 verities
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verities is, That he intended to excite the Magi-
Urates to put the Laws in Execution againft fuch

DifTenters as were excepted out of the Act of Tole^

ration •, and I am at a Lofs to find how that can

make him an Offender. For furely the Parliament

never intended that any Perfon mould have the Be-

nefit of the Act of Toleration, that did not com-
ply with the Terms and Conditions of it : And
therefore when the Doctor preffeth the Execution of

the Laws againft fuch as are not intitled to the Be-

nefit of the Act, he feems to me rather to Vindicate

than Reflect upon the Toleration. Great Offence

hath been taken at the Words Wholefome Severities

in the Doctor's Sermon •, yet my Lords, I cannot

think the Word Wholefome an improper Epithet for

the Severities ufed by Queen Elizabeth againft the

Puritans ; for Faction was then in its Infancy, Schifm

did but juft begin to difturb the Church ; and by
the Severities of the Laws that were put in Execu-
tion, and the Courage, Learning, and Prudence of

Archbifhop Whitgift, a Stop was put to them.

And, I prefume, fuch Severities as fupprefs'd thefe

bold and daring Crimes in their Infancy, may be

called Wholefome without a Catachrefis ; and can

never be conftrued to be a Suggeftion, that the

Toleration now granted by Law is unreafonable, or

the Allowance of it unwarrantable.

As to that Part of the Second Article, which
chargeth the Doctor with maintaining, That it is the

Duty of Superior Paftors to thunder out their Ecclefii-

ajiical Anathema's againft Perfons intitled to the Be-

nefit of the Toleration : The Doctor humbly appre-

hends there is nothing in his Sermon can be a juft

Foundation for that Charge.

The Sermon hath this Sentence, Page 25. Let
our Superior Paftors do their Duty, in thundering out

their Ecclefimfticai'Anathema's ; and let any Power on

Earth dare reverfe a Sentence ratified in Heaven. This
is an intire and independent Sentence, that doth
not relate to any particular Perfon, or any particu-

lar Climes, and does not mention the Perfons in-

titled to the Benefit of the Toleration.

Nor can it be imagin'd that he fhould dtkre. Ana-
thema's to be thundered out againft fuch Perfons
who he wifheth may enjoy the Toleration in the

full Limits the Law hath prefcrib'd... But the Ana-
thema's muft be intended to be againft the Works
of Darknefs, Atheifm, Prophanenefs, Faction, and
other enormous Crimes which are mentioned in the

preceding Part of this Sermon, fince it is not ap-
plied by him to any particular Sins or Offences.

The thundering Anathema's, is declaring thofe

Judgments which are denounced in Scripture againft

Sin. And he defires the Superior Paftors of the

Church to thunder out thefe Anathema's, becaufe
the greater the Authority is of the Perfon that de-
clares thefe Judgments, the greater Influence they
are like to have upon the Perfons guilty of fuch
Sins.

But if he had defir'd Anathema's, or Excommuni-
cations, (as they would infer) fhould be thundered
out againft DifTenters, yet it muft be intended only
againft fuch as are not intitled to the Benefit of the
Toleration ; and fince the Act of Indulgence leaves

fuch Perfons open to the Laws, it cannot be a Crime
in the Doctor to prels the Execution of the Laws
againft them.
- For not to accept of the Toleration on the Terms
offer'd by the Act, is what the Doctor calls hoifting

the Toleration into an Efiablifhment, in defpite of the

Aft, and letting up a Toleration of their own in

Defiance of it.

As to the laft Part of the Second Article, which
charges,- that the Doctor infokntly dares and defies

any Power on Earth to reverfe fuch Sentences, which
Sentences are there infinuated to be the Sentences,

ox Anathema's, given and thundered out by Superior

Paftors ; there are no fuch Words in the Doctor's

Sermon : For, the Doctor's Words are, Let any

Power on Earth dare reverfe a Sentence ratified in

Heaven. So that the bare Recital of the Doctor's

Expreftion, is a fufficient Confutation of that Part

of the Article.

For, if the Judgments or Anathema's denounced.

by Superior Paftors againft Sin, are fuch as are de-

nounced againft fuch Sins in Scripture, fuch Senten-

ces may truly be faid to be ratified in Heaven : And,
if fo, then no one can dare to think, that fuch Sen-
tences, fo ratified in Heaven, can be reverfed by all

the Powers on Earth united together. And there-

fore, the Doctor hopes it will not be thought Info-

lence, or a High Crime or Mifdemeanor in him, to

aflert what he conceiv'd would be Blafphemy in any
one to deny. This is what I humbly offer to your.

Lordfhips Confideration on this Article.

Mr. Dee. TV yT Y Lords, I humbly beg the Favour

J.V1 of a few Words on this Article.

It is divided into Three Parts. The firft is concern-

ing Toleration ; the Charge againft the Doctor is,

That he has reflected on the Toleration as it is Efta-

blilhed by Law. I crave Leave to take Notice, that

on confidering the whole Sermon, there are two di-

ftinct Tolerations mentioned in it ; a Toleration

that is Legal, (for fo I call the Act of Indulgence).

and a Toleration that is general ; and we think that

Diftinction, well obferved, will clear the Dodor
of any Crime in this Particular. Where he reflects

on Toleration, it is not the Legal Toleration, but

the general ; and if it will bear this Conftruction,,

you will not put the other upon it ; for where he

has taken Notice of a Legal Toleration, (which he,

hath done only in one Place of his Sermon) he is for

extending it to the utmoft Bounds •, his Words are.

thefe, / would not here be mifunderfiood, as if I in-

tended to caft the leaft invidious Reflection upon that

Indulgence the Government hath condefcended to give

them ; which I am fure all thofe that wiflo well to our

Church, are very ready to grant to Confidences truly-

Scrupulous ; let them enjoy it in the full Limits the

Law hath prefcribed.. But where he fpeaks againft

Toleration, it is a Toleration of fuch enormous

Crimes, as are not fit to be tolerated in any Chri-

ftian Nation.

As to the Second Part of the Article, for reflect-

ing on Archbifhop Grindal, and thereby reflecting

on the Toleration, it was given up on the other

Side ; and admitted, that, whether True or Falfe,.

it was not material, and then furely that will hard-,

ly amount to a Crime. But, we fhall be fo far from,

giving up that Point, that we fhall fhew he was

Falfe to the Church at that Time; and it was a

Crime in him, to give up the Difcipline of the

Church. No Laws were then made to indulge any

Separation: And for the Head of the Church, un-

der the Queen, to give up the Difcipline of die

Church, was a high Crime in him •, and though it

may be thought harfh, will bear the true Term of

a Falfe Brother.

As to the Third Part of the Article, the thunder-

ing out Anathema's, I would beg Leave to read that

Part of the Doctor's Sermon, which, I hope, fhall

not be applied to thofe that are within the Legal'

Toleration. Schifm and Fatlion are Things of ima

pudent
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pudent and incroaching Natures, they thrive upon

Conc'ffions, take Permiffion for Power, and advance

a "Toleration immediately into an Eftabliflrment : ( I

hope the Diffenters will not take thefe Characters on

thernfelves :
) And are therefore to be treated like

growing Mifchiefs, or infetlious Plagues, &c. Pre-

fently after follows, Let our Superior Paftors, do

their Duty, in thundering out their Ecclefiaftical Ana-

thema's •, and let any Power on Earth dare reverfe

a Sentence ratified in Heaven. Now, my Lords, I

would beg Leave to fay, that this is only Adviee ; and

altho' the Doctor may be accounted pretty Pert,

to e;ive Advice to his Superior Paftors, that they

ougfot to thunder out Anathema's ; yet this cannot

be conftrued to extend to them that are defcribed in

the Act of Toleration, thofe that could not con-

form to fome Ceremonials by reafon of Scrupulous.

Confciences, thefe could not be called Factious,

but is meant of other People defcribed in the Ser-

mon. But if the Doctor had advifed to thunder

out Anathema's againft Diffenters ; ( fuppofing,

but not granting it) the Queftion would come to

this Point, whether he was deceived in Point of

Judgment or no : For, if they were Schifmaticks

before, the Schifm remains the fame, notwithftand-

ing the Toleration ; and if it was Sin before the Act.

of Toleration, it is fo ftill, notwithftanding the

Act ; and then his Advice to the Superior Paftors,

is, to do that which is, (with Submiffion) their

Duty to do, 'till prohibited by the Temporal Courts.

My Lords, I fhall mention one Cafe, that will

fhew you, that it is ftill Schifm to feparate from

the Church, and that it is the Duty of Diffenters

to Communicate with the Church. That was the

Cafe of one Mr. Larwood: In Hillary'Term, fexta

of King William. An Information was exhibited

againft him, for refufing to take upon him the Of-

fice of Sheriff of the City of Norwich ; he pleads

he had not taken the Sacrament in Twelve Months ;.

the Attorney replied, that he ought to have done it.

He rejoins, that he was a Proteftant Diffenter, and

was excufed by the Act for Toleration. There were

two Points in the Cafe ; the firft was, whether it

appear'd by the Information that the Defendant was

duly elected ; the other, whether the Plea in Bar

was o-ood, (for the whole Court held, that the Re-

ioinder was a Departure from rhe Bar, and that the

Replication was infufEcient) •, fo that Judgment was

to be given upon the Information, and the Plea in

Bar. Samuel Eyre, Juftice, was of Opinion with

the Defendant as to both Points •, my Lord Chief

Juftice Holt, and Mr. Juftice Giles Eyre, were of

Opinion againft him as to both Points, and held the

Bar to be infufficient, becaufe it was only excufing.

of one Fault by another, which no Man fhall be

admitted to do •, and they held, that the Duty of

Communicating with the Church remain'd notwith-

ftanding the Act of Toleration : And I fubmit it to

your Lordfhips Confideration, whether, if it be a

Duty to Communicate with the Church of England,

it be not Schifm to Separate from it. My Lords,

I fhall fay no more, to this Article, but fubmit it to'

your Lordfhips.

Dr. Henchman. "\ /f
Y Lords, We are now endea-

IV1 vouring to defend Doctor Sa-

cheverell againft the Charge contain'd in the Second

Article of Impeachment, in the two firft Claufes of

which he is faid to fuggeft and maintain, That the>

Toleration granted by Law is unreasonable, and the

Allowance of it unwarrantable : And to affert, That

he is a Falfe Brother with Relation to, God, Religion

and the Church, who defends Toleration and Liberty

of Confcience. But it has not been laid by any oV
the Learned Managers on this Head, that cither of
thofe two Branches of this Article are exprcfly deli-

vered in any Part of the Sermon preached at St.

Paul's, ; but what is no where affirm'd, is faid to be
fuggefted, and this Charge is maintained by Infe-

rences only, becaufe there is no plain poutive Pro-
portion that it can be fupported by.

My Lords, It is humbly hop'd, That if an Infe-

rence may be allowed as Proof to accufe him, an

open Declaration will be heard in his Defence : If

what another Man make? him fay be thought Ground
enough for an Accufation, then certainly what he

himfelf openly declares will be efteemed fornething

more than a dry Caution, and have its due Weight
with your Lordfhips in his Vindication. I would
therefore beg Leave to read a Paffage where he
explains himfelf, and plainly declares what his

Thoughts are concerning the Indulgence granted by
Law : This Paffage is in the twentieth Page, where
fpeaking of fome wholfome Severities ufed in former

Reigns, he adds, I would not here be mifunderflood*,
as if I intended to cafl the leaf invidious Reflection

upon that Indulgence the Government has condefcended

to give, them, which I am fare all thofe that wifh

well to our Church are very ready to grant to Con-

fciences truly fcrupulous ; let 'em enjoy it in the full

Limits the Law has prefcribed.

My Lords, thefe Words are plain and exprefs,

and not capable of being mifconftrued or mifunder-

ftood : Whether thofe Learned Gentlemen, who
have applied fome Parts of this Sermon to Purpofes

directly oppofite to this plain Declaration, have,

rnifunderftood or mifconftrued thofe Paffages, muft

be fubmitted to your Lordfhips Judgment •, but it.

feems hardly reconcileable, that the fame Perfon in

the fame Difcourfe fhould declare, That ail who
wifh well to the Church are ready to grant Indul-

gence to Confciences truly fcrupulous; and at the

fame time maintain, That fuch Toleration is un-

reafonable, and the Allowance of it unwarrantable ;

,

that he fhould defire it may be enjoy'd in its foil

Latitude, and yet affert that he is a Falfe Brother

that defends it.

. My Lords, This feeming Difficulty will be eafily

reconciled, by confidering who thofe Perfons are--

who are defigned to be eafed by the Act of Exem-
ption, and who the Falfe Brethren are, defcribed

by Doctor Sachcverell in this Sermon.

That Act, in the Preamble, is faid to be- intended

for the Eafe offcrupulous Confciences ; one Sett of the-

Falfe Brethren, mention'd in the Sermon, are Men
of no Confcience at all; whether Diffenters, or fuch

as profefs thernfelves with Zeal to be of the efta-

blifhed Church, but yet break her Communion by

not obeying her Precepts.

That Act was intended for fuch only, as qualify

thernfelves according to the Directions laid down
in that Act ; the Falfe Brethren which' the Doctor

every where fpeaks of are fuch, and fuch only, as

neither qualify thernfelves according to that Act,

nor think thernfelves fubject to the penalties of

former Acts.

This Act was intended in favour of fuch as either

fiibfcribe the Articles of Religion, excepting only

the thirty fourth, thirty fifth and thirty fixth, fome
Part of the twentieth, and that Part of the twenty

feventh which relates to Infant-Baptifm •, or elfe for

fuch as fubferibe a Profeffion of their Chriftian Be-

lief in thefe Words ; / profefs Faith in God the

Father, and in Jefus Chrifi his Eternal Son the

true
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true God, and in the Holy Spirit , one God bleffcd ft

evermore ; and do acknowledge the Holy Scriptures of
the Old and New Teftament to be given by Divine In-

spiration, Thefe are the Qualifications required of

fuch as will intitle themfelves to the Benefit of this

Aft.

On the other hand, the Falfe Brethren defcribed

by Doctor Sacheverell, are Atheifts, Deifts, Trithrifts,

Socinians, Revilers of the Holy Scripture, and fuch

like. Are not Men of thefe Opinions Falfe Bre-

thren, with Relation to God and Religion ? Or fhall

fuch Men be fuffered to cover themfelves under the

Protection of an Aft of Parliament, defigned only

for the Eafe of fcrupulous Confciences. That there

are Men among us of thefe Principles, will be but

too vifible, from a Paffage or two, which I beg

Leave to lay before your Lordfhips from Books

lately publifh'd.

The firft which I mall mention, is intitled, A
brief but clear Confutation of the trinity : If the

Title itfelf has not given too much Offence to your

Lordfhips, I will proceed to look into the Book it

felf ; and in the Ninth Page there is this Propofi-

tion laid down, The Divinity attributed to the Son

and Holy Ghoft is unfcriptural and idolatrous ; and in

Page the Tenth he goes on in thefe Words, This

one Fundamental Falfe Principle, as well with Jews
and Turks, as Heathens, has done more Mifchief to

Chriftianity than all other Errors befides. Thefe are

fuch bare-fac'd Blafphemies as muft make every

Man's Ears tingle that hears them ; and the Refpect

which is due to your Lordfhips, and this Affembly,

makes me forbear inftancing any Thing more from

this Author : But he does not ftand alone ; out of

many more of the like Sort I fhall mention but one

only, and
This is a Book, intitled, The Rights of the Chri-

jlian Church ; and the Author, in p. 108, lays down
this Dodrine.

Among Chriftians one no more than another can be

reckoned a Prieft. And a little after, The Clerk

has as good a Title to the Priefthood as the Parfon.

Thus, my Lords, thefe two Men ftrike off our

whole Religion at once ; the Fundamental Doctrine

of our Faith is deftroyed by the firft of 'em ; and

the Minifters, who are to fupport and defend that

Do&rine, are fet afide by the other.

If thefe and fuch like Opinions have any where
prevailed, is it not high time that fome wholfome
Severities were ufed to ftop the growing Contagion ?

Or, if the Superior Paftors of the Church fhould

thunder out their Ecclefiaftical Anathema's againft

the Authors and Abettors of fuch horrible Blafphe-

mies, by what Conftrudtion can this be faid to be

done againft Perfons intitled to the Benefit of the

Toleration ?

But, my Lords, there is one Paffage in this Ser-

mon, which has been urg'd by the Learned Managers
on this Head with more than ordinary Force, and
as a direct Breach and Infult upon the Toleration ;

with your Lordfhips Patience, I fhall endeavour to

fet that Paffage in a true Light. It is in the Eighth
Page : Sould any one, out of Ignorance or Preju-

dice to the antient Rights and effential Conftitution of
the Catholick Church affirm, that the Divine Apofto-

lick Inftitution of Epifcopacy is a novel Doclrine, not

fufficiently warranted by Scripture, and that it is in-

different, whether the Church be governed by Bifhops

or Prejbyters ; is not fuch an one an Apoftate from.

his own Orders ?

It was faid, my Lords, that all thofe DifTenters

who,do not acknowledge the Divine Right of Epif-

copacy, and are therefore fpecially exempted by the
Act of Indulgence from Subfcribing fome of the
Articles of Religion, and who are immediately un-
der the Protection of that Act, are yet, in the End
of this Paragraph, charged with being Falfe Bre-
thren, where he prays, That God would deliver us
from all fuch Falfe Brethren.

But, my Lords, it is plain, that thefe Words
are not meant, nor can be conftrued, generally of
DifTenters, who deny the Divine Inftitution of Epif-
copacy ; but are intended peculiarly of fuch Perfons
as have themfelves been Epifcopally ordain'd ; the
firft of thefe cannot be faid to be Apoftates from
that Doctrine which they never owned, nor Sub-
fcribed to ; the latter, who could not be admitted
to their Orders 'till they had fubfcrib'd the receiv'd

Doctrine of our Church, are the only Perfons who
can be faid to be Apoftates from their own Orders,
if they deny that Divine Inftitution, by which they
themfelves had been Ordain'd, and coniequently,

the only Perfons that are intended in this Paffage,

and term'd Falfe Brethren.

My Lords, I fhall not prefume to fay, what
the Duty of the Superior Paftors of the Church is,

when our Religion and Difcipline is invaded by
Atheifts and Schifmaticks, much lefs to determine
what Sentences juftly pafs*d by them on Earth, may
be ratify'd in Heaven. Thus much I hope I may
fay without Offence, That the Spiritual Power of
Church-Paftors, is not derived from the Civil Ma-
gistrate, but from God ; that one Branch of that

Power is the cenfuring of notorious Offenders, and
excluding them from the Communion of the Church

;

and that this has in all Ages, in Fact, and of Right
too, been exercifed by the Paftors of the Church,
by Permiffion of the Civil Magiftrate. The Reve-
rend and Learned Bench of Bifhops well know,
That before the Civil Magiftrate did embrace the

Chriftian Religion, the Paftors of the Church did

inflict Spiritual Cenfures on Offenders, for doing
fuch Things as the Imperial Edicts did not only

permit, but command ; and this Power of inflicting

Cenfures on Perfons exempted from Punifhment by
the Laws of the Land, has been always chaileng'd,

and is now exercifed by the Reformed Churches

abroad ; and by the Rubrick of our own Liturgy,

open and notorious Evil Livers are to be repeli'd

from the Lord's Table, until they have openly de-

clar'd their Repentance and Amendment.
We are told by the Learned Managers, That in

cafe any Ecclefiaftical judge fhould inflict an illegal

Cenfure of Excommunication, the Temporal Courts

may, and would foon give Relief, by fending forth a

Prohibition. But, your Lordfhips will confider,

that there is a wide and manifeft Difference betwixt

an Excommunication founded upon a Profecution in

the Ecclefiaftical Courts, and the pronouncing Cen-

fures purely Spiritual. The external coercive Ju-
rifdiction of Ecclefiaftical Courts being derived

from the Laws of the Land, may, and is frequently

by thofe Laws reftrain'd ; but fuch Reftiaint does

not hinder the Paftors of the Church from exercifing

the Spiritual Power of the Keys, which they derive

not from the Laws of the Land, but from the Infti-

tution of Chrift •, and therefore tho' it be provided

in the Act of Exemption, that Perfons taking the

Oaths, and making the Declaration in that Act
mention'd, fhall not be profecuted in any Ecclefiafti-

cal Court for not conforming to the Church of Eng-

land, yet it is not by that Act exprefs'd or intended

that Non-conformity to the Eftablifhed Church

fhould no longer be looked upon as Schifm ; or

that
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that Separatifts may not, by the Paftors of the

Church, be pronounced Schifmatical. If Separa-

tifts from the Church of England were guilty of
Schifm before the Act of Exemption, they are as

much guilty of it fince ; the Laws of the Land
which require Conformity, being not by that Act
repeal'd, tho' the Tranfgrefibrs of thole Laws are

releafed from thofe Pains and Penalties to which they

were before obnoxious : But were the Laws of the

Land which require Conformity to the Church of
England exprefly or virtually repeal'd ; yet whilft

the Laws of God requiring Church-Unity, and for-

bidding Schifm, are uncanceled, and remain in their

full Force, thofe who make caufelefs and unnecef-

fary Divifions are ftill guilty of Schifm, and may,
by the Paftors of the Church be cenfur'd as fuch.

My Lords, I fhall add but one Word in relation

to Archbilhop Grindal, not to difturb his Afhes,

or blacken his Character, but to vindicate the Me-
mory of that Glorious Queen, under whofe Dif-

pleafure he died.

It was faid, my Lords, that the true Ground of
that Archbifhop's Sufpenfion, was partly becaufe he

would not give up his Manor of Lambeth to the

Earl of Leicefter; and partly becaufe he had cen.'

fur'd one Julio an Italian for an illegal Marriage.

Had thefe been the known Reafons of his Sufpen-

fion, he would have had juft Caufe to complain
loudly of that Cenfure •, but without entring into

the Secret Hiftory of that Reign, I fhall put the

whole Matter upon that Archbifhop's own Senti-

ments, both as to the Caufe of his Sufpenfion, and
the Juftice of it.

By the Account which is yet extant under his own
Hand it appears, that there were in thofe Days Men
of a Fanatical Spirit that call'd themfelves Prophe-

fiers ; that that Archbifhop had been order'd by the

Queen and Council to fupprefs fuch Exercifes within

his Province, as contrary to the Laws of the Land,
and the Eftablifh'd Difcipline of the Church ; but

this Archbifhop thought fit not only to delay, but

abfolutely to refufe to joininfuppreffing thofe Exer-

cifes ; and for this Difobedience to the lawful Com-
mands of his Sovereign he was fufpended.

My Lords, His own Words which he ufes upon
this Occafion are very remarkable, when he applies

to the Council to intercede with her Majefty to be

reftor'd to her gracious Favour, viz.

And whereas I have fuftain'd the Refiraint of my
Liberty, and the Sequeftration of my Jurifdiclion,

now by the Space of Six Months ; I am fo far from
repining thereat, cr thinking my felf injurioufly or

hardly dealt withal therein at her Majefty''s Hands,

that I do thankfully embrace, and frankly, with all

Humility, acknowledge her Princely and Gracious

Care and Clemency towards me, who having Authority

and Power to have ufed greater and fharper Severity

againft me, andfor good Policy and Example thinking

itfo expedient, hath notwithftanding dealt fo merciful-

ly, mildly and gently with me.

My Lords, In this Letter that Archbifhop frankly

acknowledges that he had given Offence, and was,

for good Policy and Example, juftly punifhed by
her Majefty •, but had it been known that he was
fufpended for not tamely parting with the Revenues
of his See, or for pronouncing a Sentence in a Court
of Juftice againft an unlawful Marriage, there could

have been no Reafon for him to have acknowledged
the Juftice of his Sufpenfion ; neither could it be
for good Policy and Example expedient, that he
fhould be punifhed for not alienating the Revenues

of his Church, or for not pronouncing Julio's Mar-
riage with another Man's Wife lawful.

Mr. Dodd. We fhall fpend a little of yourLord-
fhips Time in reading to this Head ; we fhall only

read the Toleration-Act, to fhew the Exception in

it ; and offer the Archbifhop's Letter to he Coun-
cil ; and the Queen's Letter to the Bifhops. We
have the Letters of Calvin and Beza; but I believe

we fhall not have occafion to read them, but only

the other Three. The firft is the Act of Tolera-

tion.

Clerk reads.~] Anno Primo Gulielmi & Marife.

An Acl for Exempting their Majefties Proteftant

SubjeSfs, Difj'enting from the Church of Eng-
land, from the Penalties of certain Laws.

4 T70rafmuch as fome Eafe to fcrupulous Con-
' IT fciences in the Exercife of Religion may be
' an effectual Means to unite their Majefties Pro-
' teftant Subjects in Intereft and Affection,

' Be it Enacted by the King and Queen's moft
4 Excellent Majefties, by and with the Advice and
' Confent of the Lords Spiritual and Temporal, and
* the Commons in this prefent Parliament Affembled,
' and by the Authority of the fame, That neither the

' Statute made in the Three and twentieth Year of
' the Reign of the late Queen Elizabeth, intitled,,

4 An Acl to retain the Queen's Majefty''s Subjecls in
4 their due Obedience: Nor the Statute made in the
4 Twenty ninth Year of the faid Queen, intitled;,

' An Acl for the more fpeedy and due Execution of
4 certain Branches of the Statute made in the Three
4 and twentieth Year of the Queen's Majefty's Reign,
4 viz. The aforefaid Act ; nor that Branch or Claufe
4 of a Statute made in the Firft Year of the Reign of
4 the faid Queen, intitled, An Ailfor theUniformity
' of Common Prayer, and Service in the Church, and
4 Adminiftration of the Sacraments ; whereby all

4 Perfons, having no lawful or reafonable Excufe to
4 be abfent, are required to refort to their Parifh
4 Church or Chapel, or fome ufual Place where
4 the Common Prayer fhall be ufed, upon Pain of
4 Punifhment by the Cenfures of the Church, and
4 alfo upon Pain that every Perfon fo offending fhall

4 forfeit for every fuch Offence Twelve-pence :

4 Nor the Statute made in the Third Year of the
4 Reign of the late King James the Firft, intitled,

4 An Aclfor the better Difcovering and RepreffihgPo-
4
pifh Recufants : Nor that other Statute made in

4 the fame Year, intitled, An Acl to prevent and
4 avoid Dangers which may grow by Popifh Recu-
4 fants : Nor any other Law or Statute of this

4 Realm made againft Papifts or Popifh Recufants,
4 except the Statute made in the Five and twentieth
4 Year of King Charles the Second, intitled, An
4 Atl for preventing Dangers which may happen from
4 Popifh Recufants ; and except alfo the Statute
4 made in the Thirtieth Year of the faid King Charles
4 the Second, intitled, An Acl for the more effeclual

4 preferving the King's Perfon and Government, by
4

difabling Papifts from fitting in either Houfe of
4 Parliament ; fhall be confirmed to extend to any
4 Perfon or Perfons Diffenting from the Church of
4 England, that fhall take the Oaths mention'd in a
4 Statute made in this prefent Parliament, intitled,

4 An Atlfor removing andpreventing all Queftions and
4 Difputes concerning the Affembling and Sitting of this

4 prefent Parliament : And fhall make and fubferibe
4 the Declaration mentioned in a Statute made in

4 the Thirtieth Year of the Reign of King Charles

the
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4 the Second, intitled, An Acl to prevent Papifts
fc from fitting in either Houfe of Parliament. Which
4 Oaths and Declaration, the Juftices of Peace at the
4 General Sefiions of the Peace to be held for the
* County or Place where fuch Perfon fhall live,

* are hereby required to render and adminifter to
4 fuch Perfons as fhall offer themfelves to take,
4 make, and fubfcribe the fame, and thereof
* to keep a Regifter. And likewife none of the
4 Perfons aforefaid, fhall give or pay as any Fee, or
4 Reward to any Officer, or Officers belonging to
4 the Court aforefaid, above the Sum of fix Pence,
* nor that more than once, for his or their Entry of
4 his taking the faid Oaths, and making and fub-
4 fcribing the faid Declaration. Nor above the
4 further Sum of fix Pence for any Certificate of the
4 fame to be made out, and figned by the Officer

* or Officers of the faid Court.
4 And be it further enacted by the Authority

4 aforefaid, That all and every Perfon and Perfons
4 already convicted, or profecuted in order to Con-
4 viction of Recufancy, by Indictment, Information,
4 Action of Debt, or otherwife, grounded upon the
4 aforefaid Statutes, or any of them, that fhall take
4 the faid Oaths mentioned in the faid Statute made
4 this prefent Parliament, and make and fubfcribe
4 the Declaration aforefaid, in the Court of Ex-
4 chequer, or Affizes, or General or Quarter-Seffions
4 to be held for the County where fuch Perfon lives,

4 and to be thence refpectively certified into the Ex-
4 chequer, fhall be thenceforth exempted and dif-

4 charged from all the Penalties, Seizures, Forfei-
4 tures, Judgments and Executions, incurred by
4 Force of any the aforefaid Statutes, without any
4 Compofition, Fee, or further Charge whatfoever.

4 And be it further enacted by the Authority
4 aforefaid, That all and every Perfon and Perfons
4 that fhall as aforefaid, take the faid Oaths, and
4 make and fubfcribe the Declaration aforefaid, fhall

4 not be liable to any Pains, Penalties, or Forfeitures,
4 mentioned in an Act made in the Five and thirtieth

4 Year of the Reign of the late Queen Elizabeth,
4 intitled, An Acl to retain the Queen's Majefty's
4 Subjecls in their due Obedience : Nor in an Act
4 made in the Two and twentieth Year of the Reign
4 of the late King Charles the Second, intitled,

4 An Acl to prevent and fupprefs Seditious Conven-
4 ticks. Nor fhall any of the faid Perfons be pro-
4 fecuted in any Ecclefiaftical Court, for or by Rea-
4 fon of their Nonconforming to the Church of
4 England.

4 Provided always, and be it enacted by the Au-
* thority aforefaid, That if any AfTembly of Per-
4 fons, diffenting from the Church of England, fhall

4 be had in any Place for Religious Worfhip,
4 with the Doors locked, barred or bolted, during
4 any Time of fuch meeting together, all and
4 every Perfon or Perfons that fhall come to and be
4 at fuch Meeting, fhall not receive any Benefit
4 from this Law, but be liable to all the Pains and
4 Penalties of all the aforefaid Laws recited in this

4 AcYfor fuch their Meeting, notwithstanding his

1 taking the Oaths, and his making and fubfcribing
4 the Declaration aforefaid.

4 Provided always, that nothing herein contained
4 fhall be conftrued to exempt any of the Perfons
4 aforefaid from paying of Tythes or other Parochial
4 Duties, or any other Duties to the Church or
4 Minifter ; nor from any Profecution in any Eccle-
4 fiaftical Court or elfewhere for the fame.

4 And be it further enacted by the Authority afore-

4 faid, That if any Perfon dhTenting from the

Church of England, as aforefaid, fhall hereafter be
chofen or otherwife appointed to bear the Office
of High Conflable, or Petit Conflable, Church-
warden, Overfeer of the Poor, or any other Pa-
rochial or Ward-Office, and fuch Perfon fhall

fcruple to take upon him any of the faid Offices
in regard of the Oaths, or any other Matter or
Thing required by the Law to be taken or done
in refpect of fuch Office, every fuch Perfon fhall
and may execute fuch Office or Employment by a
fufficient Deputy, by him to be provided, that
fhall comply with the Laws on this Behalf.
4 Provided always, the faid Deputy be allowed
and approved by fuch Perfon or Perfons, in fuch
Manner as fuch Officer or Officers refpectively

fhould by Law have been allowed and approved.
4 And be it further enacted by the Authority
aforefaid, That no Perfon diffenting from the
Church of England, in holy Orders, or pretended
holy Orders, or pretending to holy Orders, nor
any Preacher or Teacher of any Congregation of
Diffenting Proteflants, that fhall make and fub-
fcribe the Declaration aforefaid, and take the faid

Oaths at the General of Quarter-Seffions of the
Peace, to beheld for the County, Town, Parts
or Divifion where fuch Perfon lives ; which Court
is hereby impowered to adminifter the fame ; and
fhall alfo declare his Approbation of, and fubfcribe

the Articles of Religion, mentioned in the Statute
made in the Thirteenth Year of the Reign of the
late Queen Elizabeth, except the Thirty fourth,

Thirty fifth, and Thirty fixth, and thefe Words
of the twentieth Article, viz. [The Church hath
Power to decree Rites or Ceremonies, and Authority

in Controverfies of Faith] and yet fhall be liable

to any of the Pains or Penalties mentioned in

an Act made in the Seventeenth Year of the
Reign of King Charles II. intitled, An AH for
reftraining Nonconformifts from inhabiting in Cor-
porations ; nor the Penalties mentioned in the

aforefaid Act made in the Two and twenti-

eth Year of his faid late Majefty's Reign, for or
by reafon of fuch Perfons preaching at any Meet-
ing for the Exercife of Religion ; nor to the Pe-
nalty of One hundred Pounds, mentioned in an
Act made in the Thirteenth and Fourteenth of
King Charles II. intitled, An Acl for the Unifor-
mity ofpublick Prayers, and Adminiftration ofSacra-

ments, and other Rites and Ceremonies ; and for
eftablifhing the Form of Making, Ordaining, and
Confecrating of Bifhops, Prlefts, and Deacons in the

Church of England, for officiating in any Congre-
gation for the Exercife of Religion, permitted and
allowed by this Act.
4 Provided always, That the making and fubfcri-

bing the faid Declaration, and the taking the faid

Oaths, and making the Declaration of Approba-
tion and Subfcription to the faid Articles, in Man-
ner as aforefaid, by every refpective Perfon or

Perfons herein before mentioned, at fuch General

or Quarter-Seffions of the Peace as aforefaid, fhall

be then and there entred of Record in the faid

Court, for which Six-pence fhall be paid to the

Clerk of the Peace, and no more.
4 Provided, That fuch Perfon fhall not at any
Time preach in any Place, but with the Doors not

locked, barred or bolted, as aforefaid.

4 And whereas fome Diffenting Proteflants fcru-

ple the Baptizing of Infants -, Be it enacted by
the Authority aforefaid, That every Perfon in pre-

tended holy Orders, or pretending to holy Or-

ders, or Preacher, or Teacher, that fhall fubfcribe
4 the
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the aforefaid Articles of Religion, (except be-

fore excepted, and alio except Part of die Seven
and twentieth Article, touching Infant-Baptifm)

and fhall take the faid Oaths, and make and iub-

fcribe the Declaration aforefaid, in manner aforei

faid, every fuch Perfon fhall enjoy all the Privi-

leges, Benefits and Advantages, which any other

Diffentirg Minifter, as aforefaid, might have or

enjoy by virtue of this Act.
11 And be it further enacted by the Authority afore-

faid, That every Teacher or Preacher in Holy Or-

ders, or pretended Holy Orders, that is a Minifter,

Preacher or Teacher of a Congregation, that fhall

take the Oaths herein required, and make and
fubferibe the Declaration aforefaid, and alfo fub-

fcribe fuch of the aforefaid Articles of the Church
of England, as are required by this Act in man-
ner aforefaid, fhall be thenceforth exempted from

ierving upon any Jury, or from being chofen or

appointed to bear the Office of Church- Warden,
Overfeer of the Poor, or any other Parochial or

Ward-Office, or other Office in any Hundred, of

any Shire, City, Town, Farifh, Divifion or Wa-
pentake.
4 And be it further enacted by the Authority a-

forefaid, That every Juftice of the Peace may at

any Time hereafter require any Perfon, that goes

to any Meeting for Exercife of Religion, to make
and fubferibe the Declaration aforefaid, and alfo to

take the faid Oaths, or Declaration of Fidelity

herein after mentioned, in cafe fuch Perfon fcru-

ples the taking of an Oath ; and upon Refufal

thereof, fuch Juftice of the Peace is hereby re-

quired to commit fuch Perfon to Prifon without

Bail or Mainpi ize ; and to certify the Name of

fuch Perfon to the next General or Quarter Seffions

of the Peace to be held for that County, City,

Town, Part or Divifion where fuch Perfon then

refides : And if fuch Perfon fo committed, fhall,

upon a Second Tender at the General or Quarter

Seffions, refufe to make and fubferibe the Decla-

ration aforefaid, fuch Perfon refufing fhall be then

and there recorded ; and he fhall be taken thence-

• forth, to all Intents and Purpofes, for a Popifh
1 Recufant Convict, and fuffer accordingly, and in-

cur all the Penalties and Forfeitures of all the

1 aforefaid Laws.
4 And whereas there are certain other Perfons,

1 Diflenters from the Church of England, who fcru-

pie the taking of any Oath ; Be it enacted by the
1 Authority aforefaid, That every fuch Perfon fhall

1 make and fubferibe the aforefaid Declaration, and
' alfo this Declaration ofFidelity following •, viz.

4 / A. B. do Sincerely Promife, and Solemnly De-
' dare before God and the World, that I will be
4 True and Faithful to King William and Queen
* Mary ; and I dofolemnly profefs and declare,

' that I do from my Heart abhor, deteft and re-

4 nounce, as impious and heretical, that damna-
4 ble Doclrine and Pcftlion, That Princes Ex-

*i communicated, or deprived by the Pope, or
4 any /iuthority of the See of Rome, may be
6 depofed or murthered by their Subjects, or any

* other whaifoever. And Ido declare, "That no
4 Foreign Prince, Perfon, Prelate, State or Po-
4 tentate, hath, or ought to have, any Power,
4 Jurifdiclion, Superiority, Preeminence or Aw-
4 thority, Etclejiafiical or Spiritual, within this

4 Realm.

4 And mall fubferibe a Prpfeffion of their Chri-
4 ftian Belief, in theft; Words

;
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/ A. B. profefs Faith in God the Fa 'her, and in
' Jefus Chrift his Eternal Son, the True God, and
4 in the Holy Spirit, One. God bkffedfor ever-
4 more ; and do acknowledge the Hoh Scripture*
4
of the Old and New Teftament to be given by

4 Divine Infpiration.

4 Which Declarations and Subfcription fhall be
4 made, and entred of Record, at the General or
4 Quarter Seffions of the Peace for the County, Ci-
* ty, or PJace where every fuch Perfon fhall then re-
* fide.

_
And every fuch Perfon that fhall make and

4 fubferibe the Two Declarations and Profeffion
4 aforefaid, being thereunto required, fhall be ex-
4 empted from all the Pains and Penalties of all
4 and every the aforementioned Statutes made againft
4 Popifh Recufants, or Proteftant Nonconformifts ;

* and alfo from the Penalties of an Act made in the
4 Fifth Year of the Reign of the late Q^een Eliza-
4 beth, entitled, An Aft for the Hffurance of the
4 Queen's Royal Power, over all Eftates and Subje£ls
4 within Her Dominions ; for or by reafon of fuch
4 Perfons not taking, or refufing to take the Oath
4 mentioned in the faid Act ; and alfo from the Pe-
4

nalties of an Act made in the Thirteenth and
4 Fourteenth Years of the Reign of King Charles II.
4 entided, An Aclfor preventing Mifchiefs that may
4 arifeby certain Perfons (called Quakers) refufing to
4 take Lawful Oaths ; and enjoy all other the Bene*
4

fits, Privileges and Advantages, under the like
4 Limitations, Provifo's and Conditions, which any
4 other Difienters fhall, or ought to enjoy by virtue
4 of this Ad.

4 Provided always, and be it enacted by the Au-
4 thority aforefaid, That in cafe any Perfon fhall re-
4 fufe to take the faid Oaths, when tender'd to them,
4 which every Juftice of the Peace is hereby empow-
4 er'd to do, fuch Perfon fhall not be admitted to
4 make and fubferibe the Two Declarations aforefaid,
4 tho' required thereunto either before any Juftice of
4 the Peace, or at the General or Quarter Seffions,
4 before or after any Conviction of Popifh Re-
' cufancy, as aforefaid, unlefs fuch Perfon can with-
' in Thirty one Days after fuch Tender of the De-
4

clarations to him, produce Two fufficient Prote-
4

ftant WitnefTes, to teftify upon Oath, that they
1 believe him to be a Proteftant DifTenter, or a Cer-
4

tificate under the Hands ofFour Proteftants who
* are conformable to the Church of England, or
' have taken the Oaths, and fubferibed the Decla-
4 ration above-mentioned •, and fhall alfo produce a
4 Certificate under the Hands and Seals of Six, or
4 more, fufficient Men of the Congregation to which
4 he belongs, owning him for one of them.

4 Provided alfo, And be it enacted by the Autho-
4 rity aforefaid, That until fuch Certificate under
4 the Hands of Six of his Congregation (as afore-

4 faid) be produced, and Two Proteftant WitnefTes
4 come to atteft his being a Proteftant Diffenter, or
4 a Certificate under the Hands of four Proteftants
4 (as aforefaid) be produced, the Juftice of the
4 Peace fhall, and hereby is required to take a Re-
4 cognizance with Two Sureties, in the Penal Sum
4 of Fifty Pounds, to be levied of his Goods and
4 Chattels, Lands and Tenements, to the Ufe of
4 the King and Queen's Majefties, their H-irs and
4 SuccefTors, for his producing the fame ; and it he
4 cannot give fuch Security, to commit him to Pri-

4 fon, there to remain until he has produced fuch
4 Certificates, or Two WitnefTes, as aforefaid.
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* Provided always, And it is the true Intent and
4 Meaning of this Aft, That all the Laws made and
4 provided for the frequenting of Divine Service on

4 the Lord's Day, commonly call'd Sundays fhall be

' ftill in force, and executed againft all Perfons

' that offend againft the faid Laws ; except ilich

* Perfons come to fome Congregation, or Affembly
c of Religious Worfhip, allowed or permitted by

' by this Aft.
' Provided always, And be it further enacted by

' the Authority aforefaid, That neither this Aft,

' nor any Claufe, Article, or Thing herein contain-

' ed, mail extend, or be conftrued to extend, to

' give any Eafe, Benefit or Advantage, to any Pa-

' pift, or Popifh Recufant whatfoever •, or any Per-

4 fon that mall deny, in his Preaching or Writing
4 the Doctrine of the Bleffed Trinity, as it is decla-

4 red in the aforefaid Articles of Religion.
* Provided always, And be it enafted by the Au-

4 thority aforefaid, That if any Perfon or Perfons,

' at any Time or Times after the Tenth Day of

* June, do and fhall, willingly and of purpofe, ma-
* Jicioufly or contemptuoufly, come into any Cathe-

' dral or Parifh Church, Chapel, or other Congre-
' gation permitted by this Aft, and difquiet or dif-

* turb the fame, or mifufe any Preacher or Teacher •,

* fuch Perfon or Perfons, upon Proof thereof be-
4 fore any Juftice ofPeace, by Two or more fuffi-

* cient Witnefles, fhall find Two Sureties, to be

* bound by Recognizance in the Penal Sum of Fifty
4 Pounds •, and in Default of fuch Sureties, fhall be

* committed to Prifon, there to remain till the next

* Gc neral or Quarter Seffions ; and upon Conviftion
4 of the faid Offence at the faid General or Quarter

' Seffions, fhall fuffer the Pain and Penalty ofTwen-
4 tyPourds, to the Ufe of the King and Queen's
* Majefties, their Heirs and Succeffors.

* Provided always, That no Congregation or Af-
* fembly for Religious Worfhip, fhall be permitted

* or allowed by this Aft, until the Place of fuch

* Meeting fhall be certified to the Bifhop of the

* Diocefe, or to the Archdeacon of that Archdea-
4 conry, or to the Juftices of the Peace, at the Ge-
' neral or Quarter S.ffions of the Peace, for the
4 County, City, or Place in which fuch Meeting
4 fhall be held, and regiftred in the faid Bifhop's
4 or Archdeacon's Court refpeftively, or recorded at

4 the faid General or Quarter Seffions •, the Regifter
4 or Clerk of the Peace whereof refpeftively, is

* hereby required to regifter the fame, and to give
4 Certificate thereof to fuch Perfon as fhall demand
4 the fame ; for which there fhall be no greater
4 Fee nor Reward taken, than the Sum of Six-

' Pence.

Mr. Dodd. The next is the Queen's Letter to

the Bifhops : We have it from the Cotton Library,

and a Perfon here, that has the Cuftody of it, and
proves it a True Copy.

Then Mr. Rawlinfon was Sworn.

Mr. Dodd. Pray give my Lords an Account,
whether you examin'd that Paper ; and where : and
whether it be a True Copy.

Rawlinfon. I examin'd it in the Cotton Li-
brary, and (Errors excepted) I believe it a True
Copy.

Mr. Dodd. Do you believe it to be a True
Copy ?

Rawl'.nfon. Yes, I do believe it.

,ry Sacheverell D. D. 9 Ann.
4 Clerk reads] 4 A Letter from the Queues Ma-

' jefiy-> font to the Bifbops through England,
4
for the juf.fr cff.vg of lie Exercife called Pro-

4 phecyeing.

R IGHT Reverend Father in God,
Wegreete you well. We hear cicopa ra,y.z f

to our great Griefe, that in fundi y fit 28;, 2SS,

Parts ofourRealme there are no fmall zSy -

Numbers of Perfons pfefuming to be Teachers, and
Preachers of the Church, tho' neither lafulie there-

unto called, no yet for the fame, which contrary to

ourLaws eftablifhed for the publique Devine Service

of Almightie God, and the Adminiftration of his

holie Sacreement within this Church of Eng-
land, doe dailie devife, imagine, propound and
put in execution fundrie new Rites and Forms
in the Church, as well by their preaching, read-

ings, and miniftring the Sacraments, as well

by procureing unlawful Affemblies ofa great Num-
ber of our People out of either their ordinary
Parifhes, and from Place far diftant ; and that

alfo of fome of good-will, calling (though there-

in not well advifed) to be FJearers of their Dif-
putations, and new deviled Opinions upon points

of Devinities, farre and unmeete of uniarge Peo-
ple; which manner of Invafions they in fome
places call Prophefiings, and in fome other places

Exercifes. By which manner of Affemblies great

Numbers of our People, efpecially the vulgar fort,

meete to be otherwife ouccupied with honeft La-
bour for there Livinge, are brought to Idlenefs,

and feduced, and in a manner fchifmatically de-
vided amongft themfelves into varietie of dange-
rous Opinions, not only in Towns and Parifhes,

but even in fome Families ; and manifeftly there-

by incorraged to the Violation of our Laws, and
to the Breach of common Order, and finalie to

the Offence of all our quiett Subjefts that de-
fire to ferve God according to the uni forme Or-
ders off eftablifhed in the Church, wherof the
Sequele cannot be but over- dangerous to be fuf-

fered. Wherfore, confidering it fhouid be the
Duty of the Bifhopps, being the principal ordi-

nary Officers in the Church of God, as you are

one, to fee this Difhoners againft the Honor of
God, and the Quietnefs of the Church reformed :

And that we fee that by the Increafe of thefe,

through Sufferance, great danger may enfue even
to the decay of the Criftianne Faithe, whereof
we are by God appointed the Defendor ; befides

the other Inconveniences, to the difturbance of
our peaceable Government. We therefore, accord-

ing to Authoritie we have, do Charge and
Command you, as the Bifhopp of that Dyoceffe,

with all manner of Diligence, to take Order
through your Dioceffe, as well in Places exempt
as otherwife ; that no manner of Publique and
Devine Service, nor other Form of th' Admini-
ftration of the Holy Sacraments, nor any other

Rightes or Ceremonies be in any fort ufed in the

Church, but direftlie according to the Orders
eftablifhed by our Laws. Nether that any maner
of Perfon be fuffred within your Dioceffe to

preach, teach, read or ani exercife any Function

in the Church, but fuch as fhall be lawfully Ap-
proved and Licenfed, as Perfons able for their

Knowledge, and conformable to the Miniftrie in

the Rites and Ceremonies of the Church of Eng-
land. And where there fhall not be fufficient able

Perfons for Learning in any Cures, to preach or

inftruft their Cures as were requifet, there fhall
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* you lymitte the Curates to read the publique
' Homlines, according to the Injunctions heretofore
1 by us given for like Caufes : And furthermore
' confidering, for the great Abufe that have byn in

' fundrie Places of our Realme, by reafon of our
6 forfaid Affemblies called Exercifes, and for that the
' fame are not, nor have not been Appointed nor
* Warranted by us or by our Laws, we Will and
c ftraightlie Charge you, that you do charge the

' fame forthwith to ceafe, and not to be ufed : But
* if any mall attempt, or continew or renew the
c fame, We will you not onlie to committe there-

' unto Prifon, as Maynteyners of Diforders, but al-

* fo to advertife Us or our Counfaile of the Names
* and Qualities of them, and of their Mayntainers
' and Abbettors, that thereupon for better Example
6 their Punifhment may be more fharp for their Re-
* formation. And in thefe things we charge you to

* be fo careful and viliiant, as by your Negligence if

6 we Ihould hear of any Perfon attempting to fend
4 in the PremilTes without your Correccion or In-

' formation to us, we be not forced to make fome
« Example or Reformation of you, according to

' your Deferts.

Given under our Signet, at our Mannor of

Greenwich, the yth of May, 1577.

Mr. Phipps. Your Lordfhips obferve, this is a

Letter from Queen Elizabeth to the Bifhops, taking

Notice of the Danger that might arife from the Pro-

phefyings, and directs them to take care to fupprefs

thofe unlawful Affemblies ; and now we will read to

your Lordfhips the Letter from the Archbifhop to

the Council, wherein he tells them, that he could

not comply with Her Majefty's Command.

Clerk reads.]

To the Lords of the Privy-Council.

4 "Ty I GH T Honorable and my finguler good
* XX. Lords ; I cannot deny but that I have been
' commanded both by the Quenes Majeflie her
'

felf, and alfo by divers of your Honorable Lord-
' mips in Her Name, to fuppreffe all thofe Exerci-
« fes within my Province, that are commonly called

c Prophefies ; but I do protefl before God, the Judge
« of all Hartes, that I did not of any Stubbernnefs

* or Wilfulnefs refufe to Accomplifn the fame, but
« onlye upon Confcience ; for that I found fuch
« kind of Exercife fet down in the Holie Scriptures*

6 and the ufe of the fame to have contynued in

* the Primitive Church, and was perfwaded that

' (the Abufes being reformed which I always offer'd

* myfelf ready to Labour in) the faid Exercife might
' yet ferve to the great Profitt of the Church, and
« feared that the utter fupprefling of them would
* bread Offence, and therefore was a moft humble
' Suter unto Her Majeflie, that I might not be
' made the chiefe Instrument in fuppreffing the

* fame : Yet not prejudicing or condemning any
« that in refpect of Pollicie or otherwife fhould be
« of contrary Judgment, or being of Authority,
4 mould fupprefs them : For I know right well, that

1 there be fome things of that Nature, wherein di-

* verfe Men may be ofdiverfe Opinions, and abownd
« in their owrie- Senfe, (being not repugnant to the

* Analogie of Faith) without any Prejudice to

' their Salvation, or any Prejudice of ether to other.

* Notwithflanding however others being other-

' wife perfwaded, might fafely do yt •, yet I

' thought it not fafe for me (being fo perfwaded
1 in Minde) to be the Doer of that whereof my

Vol. V.

7<S3

own Heart and Confcience would condemn me.
And whereas I have fufteyfied the Rcttraint of my
Libertie, and Sequ'eftratiqh of my Jurifdidtioii

nowe by the fpace of fix Monethes, 1 am fo farre

from Repininge thereat, or thinkingc my felf in-

jurioufly or hardlie dealt withal therein at Her
Majeflies Hands, that I do thankfully Embrace,
and franklie, with all Humilite, acknowledge her

Princely, Gracious, and Rare Clemencie towards
me, who having Authoritie and Power to have
ufed greater and fharper Severitie againfle me,
and for good Pollicie and Example thinking it fo

expedient, hath notwithflanding dealt fo merci-

fullie, myldelye, and gentlie with me. But the

greatefl Griefe that ever I have had or have, is the

Lofs of Her Majeflies Favour, and the fufleyninge

of the Difpleafure of fo gracious a Soveraigne,

by whom the Church and Realm of Englande hath

been fb longe and fo happihe Governed •, and by
whom my felf privatelie and fpeciallie above other

Subjects have received fo many and fo great Be-

nefitts above all my Defervings, for the recovery

of whofe gracious Favour, I moil humbly befeech

your Lordfhips to be a meanes to Her Majeflie for

me : The which obteyned, I mail efleme far a-

bove all worldly Benefits whatfoever. And I pro-

teft here before God and your Honours, that not

onely my dewtifull and humble Obedience to

Her Majeflie mail be fuche, as She mail have no
Caufe to Repente Her of Her gracioufe Goodnefs
and Clemencie fhewed unto me ; but alfo that

by mofle fervente, heartie, and dailie Prayer (as

I have done hitherto) fo I will contynew, accor-

dinge to my bownden Dewtie, to make rriofle

earnefle Sute unto Almightie God for the longe

Prefervation of Her Majeflies mofl happie Raigne,

to the unfpeakable Benefitt of the Church and
Realm of England, &c.'

29 Novemb. EDM. CANTUAR.

Mr. Dodd. We hope thefe Two Letters have fet

that Matter in a true Light, that the Reafon of the

Archbifhop's Difgrace was, for not complying with

the Commands of the Queen. We~will add no more
upon this Article, but proceed %o the Third.

Mr. Phipps. My Lords, The Dates of thefe Let-

ters are Material ; for your Lordfhips take notice,

they were written in the Year 1577 » anc* f^er Ma-
jelly's Commands for fuppreffing the Prophefyings

not being obeyed, the Puritans in few Years became

fo dangerous, that the Parliament was neceffitated

to make the Act of the 35th Year of Her Reign,

(with thofe fevere Penalties, which have been fo

much cenfured by one of the Learned Managers)

to give a Check to them.

Mr. Dodd. "A ftY Lords, The Third Article that

XVJ. the Doctor is charged with, rs,

That he does fuggefl and affert, That the Church of
England is in a Condition ofgreat Peril and Adver-

fity under Her Majefty's Adminiftration ; And that,

in order to arraign and blacken the Vote or Refolution

of both Houfes of Parliament, approved by Her Ma-
jefty, he, in Oppofition thereto, does fuggefl the Church

to be in Danger. And, my Lords, this we take the

Liberty totally to deny: the Doctor afferts no fuch

Thing in his Sermon, nor hath it (as we apprehend)

been proved upon him.

But true it is, that he afferts, That when National

Sins are ripened to Maturity, with other Immorali-
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ties and Irreligious Practices therein mentioned, then

fuch a People and Church are in very great Danger,,

as we apprehend, from the Sins and Vices of wic-

ked Men. My Lords, This we conceive no ways to

be oppofite to the Votes of the Two Houfcs of Par-

liament, nor to Her Majefty's Declaration : We
think we have followed the Aft of Parliament of

the 9th and loth of King William, for fupprefiing

Blafphemy^ and Prop hanenefs, and other Afts of

Parliament, in afferting this Matter. It muft be

agreed, that the Church, as a Church Militant, is

always in Danger, till it is a Church Triumphant :

It is always taken Notice fo to be ; fhe has many
Enemies ; Hie ought to be always on her Guard and

Watch, and all good People ought to pray for her

Support. The Prayers direfted by Her Majefty to

be ufed, and that are ufed in all Churches, are, 'That

no Sedition may dijlurb the State, nor Schifm diftracl

this Church; and that we all ought to lay it to

Heart, how great Dangers we are in by our unhap-

py Divifions : Thefe are the Prayers that are put

up every Day in the Churches. Now to objeft

from this, that we look on the Church to be in

Danger under Her Majefty's Adminiftration, is fo

direftly contrary to what the Doftor has afferted in

his Sermon, wherein he does, as a good and loyal

Subjeft, pray, and pray heartily for the Beft of

Queens, that Jhe may long live for the Comfort and

Support of this Church and Nation; after this, one

would think, when he has fo pofitively laid it down
in plain Words, there could be no Ground to quar-

rel with him on this Head. And as to that which

?was urged by one of the Gentlemen Managers for

the Houfe ofCommons, obferving that the Doctor's

Exprefiions were taken out of the Lamentations,

and that when the Lamentations were written, the

King was a Prifoner, and the People in Captivity ;

and therefore the Doftor intended the Parallel to

anfwer the prefent Times ; furely no fuch Inference

can be drawn from thefe Paffages : I hope the Peo-

ple are in no Captivity whatfoever ; nor is our

Queen (bleffed be God) a Prifoner. And if it

was intended by the Gentleman Manager, (as I

fuppofe it was) that the Doftor herein meant the

Pretender ; the Doftor utterly denies it, and has

all along difclaimed his Right, and afferted Her Ma-
jefty's Right in very exprefs Terms. But in this

Place cited by the Doftor, is reprefented the Pro-

phet's Lamentation for the Sins of the People, and
the Judgments that had overtaken the Jews for

their Sins and Rebellion. The like Prayers may
be obferved to have been made by King David, and
yet the Church of the Jews was in the greateft

Profperity in his Time : However, there is fcarce a

Pfalm but he laments the Sins of the People, for

fear left they mould bring down Judgments on the

Jewifh Church and State. This is pathetically ex-

prefs'd almoft throughout all the Pfalms.

As to the Allegation, That the Members of both

Houfes were Confpiring the Ruin of the Church, he

totally denies it ; nor has the Doftor, in all his

Sermon, mentioned the Votes of the Two Houfes :

Therefore for the Article to charge the Doftor with

afTerting, That the Members of both Houfes^ who
pafs'd the Vote relating to the Danger of the Church,

were Confpiring her Ruin, when they Voted her out of
Danger, is amiftaken Faft. That Vote was al-

moft FourYears ago. There could be no Realon to

think he refiefted on that Vote ; nor is there any

Thing that can induce your Lordfhips (as we hum-
bly apprehend^) in the Doctor's Sermon, to believe

fuch a Charge. The Paffage in the Doctor's Ser-

4

mon relates to the Wars in the late Times : Am
as in thofe Days there were many ill Men, an>

God permitted them to bring their ill Defigns about

;

fo it is plain, that there were many good Men, in-

nocent, as my Lord Clarendon expreffes it, that had
no fuch ill Defigns. Now, when your Lordfhips
and the Commons pafs'd that Vote, no doubt it

was a juft Vote, and gave a great Satisfaction
; But

no body could expect that PafTage to be "turned on
the Doftor, as a Reflection on your Lordfhips, the

Commons, and Her Majefty, in relation to that

Vote. But what he reflects upon is quite another
Thing : He takes notice, that the Church is in Dan-
ger from evil Men, from evil Praftices, and evil

Books that are daily published. We hope your Lord-
ihips will not take it, that when we urge this, we
intend to refleft either on the Paftors of die
Church, or the Miniftry of the Queen; for - it

would be hard, that they fhould be anfwerable for

all thofe Pamphlets. But when fuch are publifhed
to poifon the Notions of the People, and a Mini-
fter in the Pulpit takes Notice of them, to prevent
the ill Confequences of them ; whether this can
have fuch a Conftruction as has been contended for,

we may fafely fubmit to your Lordfhips. The now
afferting the Chriftian Faith to be in Danger by
Vice and Irreligion, cannot be contrary to the Votes
in the Articles alledged, nor affect him, who makes
the Affertion, with any Crime, or (as we thinkj

fubject him to any Puniflhment.

My Lords, We fhall be the fhorter in opening
this Article, becaufe we fear we fhall be very long
in our Evidence upon this Head ; we fhall produce
and give in Evidence feveral Books that daily come
out, which contain the higheft Blafphemy, Irreligion

1

and Herefy that can be publifhed. I will not take

upon me to open them, they are fo horrid, I leave

the Paffages to be read, that yourLordfhips may
fee what Grounds

,
there are for a Preacher in the

Pulpit to take Notice of thefe Matters. When the

Church is run down, the Clergy vilify'd ; when
they tell us a grey Coat has as much Authority to

adminifter the Sacrament as a black Coat ; and that

a Country-Man may make as good a Prieft as the

Parfon of" the Parifh : Thefe Things may excufe the

Zeal of the Doftor in fo warmly Reprehending
them.

We fhall read abundance of this fort of Learn-

ing, and we fhall do it only to fhew that there was

Reafon for the Doftor in the Pulpit to forewarn

the People, to caution them that they may not have

ill Impreflions made upon them, by fuch wicked and
fcurrilous Writings. We fhall humbly offer our

Evidence to your Lordfhips, and then fubmit this

Article.

Mr. Phipps. T\ /T Y Lords, I am now to fpeak to

j[YX tne Third Article exhibited by

the Commons of Great Britain againft Doftor Sa-

cheverell : And I humbly beg your Lordfhips Pa-

tience, while I take Notice of the feveral Branches

of this Article, and fhew your Lordfhips, that

the Doftor is not guilty of any Offence therein

charged.

As to fuch Part of this Article as charges the

Doftor, That he doth falfly andfeditioufly fuggefl and

ajfert, that the Church ofEngland is in a Condition of
great Peril and Adverfny under Her Majefty's Admi-

niftration ; and that to arraign and blacken the Vote

and R.efolution ofboth Houfes of Parliament, approved

by Her Majefty, he, in Oppofuion thereto, dolh fuggejt

the Church to be in Danger

:

I
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I beg Leave to take Notice, that the Firft Part

of the Fourth Article explains this Branch of the

Third Article , and fhews what the Commons
meant by the Church being in Danger under Her
Majefty's Adminiftration : For the Firft Part of

the Fourth Article fays, That the Doftor fuggefts,

that her Majefty's Adminiftration in Ecclefiaftical and

Civil Affairs tends to the Deftruffian of the Conftitu-

tion. So that by charging that the Doftor aflerts

the Church is in Danger under Her Majefty's Ad-
miniftration, it muft be intended that he aflerts

the Church to be in Danger by Reafon of Her Ma-
jefty's Admihiftracion. And therefore if there be

any Expreflion in the Doctor's Sermon which fug-

gefts the Church to be in Danger; yet if it be not

alfo therein aflerted that the Danger proceeds from

Her Majefty's Adminiftration, the Doctor cannot

be an Offender within the Meaning and Intention of

this Article : And the Doctor denies, that he hath

aflerted any thing in his Sermon, from whence any

fuch Suggeftion can be inferred.

To give your Lordfhips full Satisfaction in this

Point, I fhall firft take Notice of the feveral Claufes

in the Doctor's Sermon at St. Paul's, which have

been cited to make good this Article.

The firft Paflage quoted for this Purpofe, is in

Page the 5th, where the Doctor thus expreflfeth

himfelf : I/hall take the Expreflion in itsfull Latitude,

without confining it to the exprefs Defign of the Place,

tho* it were very obvious to draw a Parallel here be-

twixt the fad Circumftances of the Church of Co-

rinth formerly, and of the Church of England atpre-

fent ; wherein her Holy Communion has been rent and

divided by faclious and fchifmatical Impoftors ; her

pure Doclrine has been corrupted and defiled ; her

Primitive Worfhip and Difcipline prophaned and

abufed; her facred Orders denied and vilified; her

Priefts and Profejfors (like St. Paul) calumniated,

mifreprefented and ridiculed ; her Altars and Sacra-

ments proftituted to Hypocrites, Deifts, Socinians

and Atheifts ; and this done, I wijh I could not fay,

without Difcouragement, I am fure with Impunity,

not only by our profefjed EhiMes ; but, which is

worfe, by our pretended Friends and Falfe Brethren.

This is the Paflage which is chiefly infifted on to

make good this Branch of the Article, My Lords,

Is there not too much Truth in this Claufe ? Hath

not the Communion of the Church been rent and

divided by fome Factious and Schifmatical Teachers

in Separate Congregations, who have no Orders at

all ; and by others who refufe to take the Oaths,

and will not comply with the Aft of Toleration ;

by Popifh Priefts, who have drawn away Perfons

from our Communion to their Church ? Have not

her Sacred Orders been denied and vilifyed by the

Papifts, who pretend Archbifhop Parker was con-

fecrated at the Nag's-Head? Are not her Altars and

Sacraments proftituted to Atheifts, Deifts and So-

cinians, who communicate to qualify themfelves

for Offices and Places of Truft ; and yet, Is there

any thing in this Claufe can fupport this Article ?

Are thefe Evils charged upon Her Majefty ; or is it

aflerted, that thefe Mifchiefs are owing to, or pro-

ceed from Her Majefty's Adminiftration ?

The next Paragraph cited to maintain this Article,

is in the 14th Page, where the Doftor fays, Injhort,

as the Englifh Government can never be fecure on

any other Principles, but ftriclly thofe of the Church

of England ; Jo I will be bold to fay, where any Part

of it is trufted in Perfons of any other Notions, they

muft be falfe to themfelves, if they are true to their

Trufts ; or if they are true to their Opinions and In-

tereft, muft betray that Government they are Enemies
to upon Principle. Indeed, we muft do them that

Juftice, to confefs, That Jihce the Seclarifts have
found a way [which their Fore-fathers, God knows, as

wicked as they were, would have abhorr'd) tofwallow
not only Oaths, but Sacraments, to qualify themfelves

to get into Places and Preferments ; thefe fanclify'd

Hypocrites can put on a Jhew of Loyalty, and feem
tolerably eafy in the Government, if they can ingrofs

the Honours and Profits of it : But, let Her Maje-

fty reach out Her little Finger to touch their Loins,

and thefe Sworn Adverfane* to Paflive Obedience,

and the Royal Family, fhall fret themfelves, and
Curfe their Queen and their God, and fhall look

upwards.

Here is not one Word of the Church being in

Danger by Her Majefty's Adminiftration : He only

fhews the Danger the Englijh Government may be
in by Occafional Conformifts put into Offices and
Places of Truft. For Occafional Conformifts, who
are Diflenters, Republicans, Atheifts and Deifts,

that communicate only to qualify themfelves for

Places, if they are true to their Opinions, cannot

be true to the Church of England in which they

communicate, cannot be true to the Government
by which they are entrufted in fuch Offices •, for

they will be always promoting their own Principles

in Religion, and their own Forms of Government
in the State.

Both Lords and Commons were of Opinion, it

was not fafe to truft Occafional Conformifts with
the Guardianfhip of our Church or Crown, when
they agreed to the Bill for preventing Occafional

Conformity, which Enafts, That if any Perfon,

who had any Office Civil or Military, or any Command
or Place of Truft under Her Majefty •, or ifany Per-

fon bearing any Office of Magiftracy, or Place of

Truft in Corporations, who by the Laws are obliged

to receive the Sacrament of the Lord's Supper, ac-

cording to the Rites and Ufage of the Church of
England, fhould after their Admijfion into their re-

fpetlive Offices, and during their Continuance in fuch

Offices, refort unto any Conventicle, Affembly or

Meeting, under Colour or Pretence of any Exercife

of Religion, in any other Manner than according to

the Liturgy and Practice of the Church of England,

theyfhould, being convicled thereof, be difabledfrom
henceforth to holdfuch Office or Offices. Though this

was never Enacted into a Law, yet as it was the

Opinion of both Houfes of Parliament, I beg Leave

to offer it as a Reafon, to confirm what the Doftor

hath aflerted.

My Lords, I fhall trouble your Lordfhips only

with one Paflage more, which was urged to prove

this Article, which is in Page the 15th, where the

Doftor hath thefeWords •, To lay beforeyou the great

Peril and MiJchiefs of thefe Falfe Brethren in Church

and State ; which Ifioall endeavour to do, by proving

that they weaken, undermine, and betray in them-

felves, and encourage, and put it into the Power of
our profefs' d Enemies, to overturn and dejtroy the

Conftitution and Eftablifument of both. Thefe Falfe

Brethren are the Occafional Conformifts mention'd

in the Page preceding.

I heartily wilh, that all who communicate in the

Church, were true Sons of the Church ; but if, as

the Doftor fuggejts, there are any that communi-
cate at her Altars, who difewn her Miffion, who
refufe to comply with her Liturgy, and are Enemies
to her Conltiti;tion -, if Avians, Socinians, Deifts,

and aimoft all DilTeuters, and other Enemies to the

Church, communicate with her to get Places and

Pre
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Preferments in Church and State, what Prejudice

the Church may receive from fuch Falie Brethren,

I fiibmit to your Lordfhips Judgment; begging

Leave only to offer to your Lordfhips, what was

faid by the Commons at a Conference with your

Lordfhips, upon the Bill for preventing Occafional

Conformity ; and which, I hope, in an Impeach-

ment by the Commons, will have fome Weight
with your Lordfhips.

The Commons upon that Conference were pleafed

to take Notice, " That when the Corporation-Act
*' was made, the Parliament had frefh in their

*'• Minds the Confufions and Calamities that had
" been brought upon the Nation, by fuch as pre-

" tended to be at the fame time in the true Intereft

" of Religion and their Country. That the Parlia-

" ment by that Act, and afterwards by the Teft-
" Act, thought they had fecured our Eftablifhment
" both in Church and State; and that they had pro-

" vided a fufficient Barrier to defeat and difappoint

" any Attempts upon them, by Enacting, That all

" in Office fhould receive the Sacrament of the Lord's
" Supper, according to the Rites and Ufages of the

" Church of England ; and never imagined a Set of
" Men would rife up, whofe Confciences were too

" tender to obey the Laws, but harden'd enough to

" break through any."

Thus, my Lords, having fhewn that the PafTages

cited by the Managers do not maintain this Article,

and that the Doctor hath not afferted the Church to

be in Danger by Her Majefty's Adminiftration ; I

will next fhew, from what Caufes the Doctor doth

fuggeft the Danger of the Church to arife : And of

thefe, Schifm is one.

That Schifm may diffract the Church, a Prayer

lately added to our Liturgy tells us. That Separa-

tion from the Eftablifh'd Church, which impofeth

no Sinful Terms of Communion, is Schifm, all the

Learned Men of our Church agree •, and that there

are many People in this Nation that are guilty of

Schifm, I think no body will deny. And altho' it

cannot be imagined, nor is it afferted by the Do-
ctor, that fuch Schifm fhould grow to fuch a Head
as to endanger the Church, during Her Majefty's

happy Adminiftration ; yet, what ill Confequence

it may be to the Church in another Age, no body
can pretend to know, tho' every body may have too

much Reafon to fear.

So, my Lords, when Men attack the Articles of

our Religion and our Homilies, and reprefent them
as Spurious ; when they call the Doctrine of Non-
Refiftance and Paffive-Obedience a Blafphemous

Doctrine, what Influence that may have hereafter

upon our Government both in Church and State,

your Lordfhips are the beft Judges.

I fubmit to your Lordfhips, if the Queen can be

fafe, when it fhall be averr'd in Print, that there is

one on the other Side of the Water that is a Jure
Divino King, and hath an Hereditary Right. Can
the Queen or Church be fafe, when all the whole

Adminiftration is vilify'd and abus'd as it is in the

Obfervator, in this Manner ? Countryman afks the

Queftion, Have you any more Knaves to talk of ?

Obf. Honeft Countryman, What would you have me
to do ? If Inutft run through all the Lifts of Knaves,

Imuft bring in all the Courts, all the Employments,

all the Claps of Publick Affairs in the Nation.

Can the Queen be fafe, when the Murther of

King Charles the Firft is juftify'd in Print, by the

Review arid Obfervator? When the. Wet Martyrdom
of Kirg Charles the Firft, and Dry Martyrdom of

King Jarp.es the Second are faid to be all one, and r.o

Difference between them ? I fay, How can Her Ma-
jefty be fafe, when fuch Rebellious Principles are fo

publickly avowed ? And if Her Majefty be in Dan-
ger, can the Church be fafe ?

All Learned Men that underftand our Constitu-

tion, have always agreed, that there is fuch a near

Relation between the Church and Monarchy, fuch a
Dependance of one upon the other, that where one
falls, the other cannot ftand.

Can either Church or Queen be fafe, when fo

great and neceffary a Part of our Conftitution, our

Parliament, is ftruck at ? When it fhall be laid that

the Members fit in the Houfe to do nothing, making

long Speeches without Meaning, and Voting Bills with-

out Defign to have them pafs ? And when fuch Re-
bellious Principles are broached, as I mentioned to

your Lordfhips upon Friday laft out of the Review,
to fhew the Neceffity of Preaching the Doctrine of
Pafllve Obedience, viz. If the next Parliament fhould
prove like this, the Nation will befo much the nearer

that Crifis ofTime ,when Englifh Liberty being brought

to the laft Extremity, muft open the Magazine of Ori-

ginal Power ? Thefe are fome of the Things al-

Tedged by the Doctor to be dangerous to the

Church and State.

But the chief Caufes from whence the Doctor fug-

gefts the Danger of our Church and State to proceed,

are Atheifm, Prophanenefs, and Immorality ; for he
thus expreffeth himfelf, Pag. 20. What Reafon have

we to think but that the National Sins are ripen''d up
to afull Maturity to call down Vengeancefrom Provi-

dence on a Church and Kingdom thus debauch''d in its

Principles, and corrupted in its Manners ; and inftead

of theTrue Faith, Difcipline and Worfhip, given over

to allLicentioufnefs both in Opinion andProMice \ to all

Senfuality, Hypocrify, Lewdnefs and Atheifm ?

From thefe Sins it is he apprehends the Church
and Nation to be in Danger •, and what Judgments
have been brought down upon Kingdoms and Na-
tions for thefe Sins, we have Multitudes of Inftances,

both in Sacred and other Hiftories ; fometimes they

have been deprived of the true Worfhip of God,
and overwhelmed with Idolatry and Mahometanifm.
Is not the Name of God forgot in the Place of his

miraculous Birth? And is not the Light of the

Gofpel totally extinguifhed where it at firft fo glo-

rioufly fhined ? And by what Means ? By Infidelity,

Prophanenefs and Immorality. And may not the

fame Caufes produce the fame Effects ?

Can England be always fecure from fuch Judg-
ments, when fome amongft~us fcarce own the firft

Perfon of the Trinity, by whom they were created ?

But many have the Boldnefs to deny the Divinity

of the fecond Perfon, by whom they were redeem-

ed, and many other fuch Blafphemies and Atheifti-

cal Notions are daily propagated and fpread abroad

among us ; of which I fhall beg your Lordfhips

Permiffion to cite fome few Inftances, of thole

many we fhall offer to your Confideration in the

Courfe of our Evidence ; and they are fuch as I

hardly dare name, and as your Lordfhips will fcarce

bear to hear.

There is a Treatife call'd, A brief but clear Con-

futation of the Doclrine of the Trinity, Page the 9th,

he fays, The Divinity attributed to the Son and Holy

Ghoft is unfcriptural and idolatrous. Page the 1 4th,

To bejhort, Trinitarianifm is Polytheifm and Idolatry,

if there be any fuch Thing in Nature.

And a Book called Brief Notes on the Creed of
Athancjius, fpeaking of the Trinity and Incarnation,

fays, A Belief in thefe Points is in no Degree neceffary,

much lefs neceffary before all Things.

The
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fays, Many Doclvines are made neccjfarv to Salvation,

which it is impoffxble to believe, becanfe they are in their

Nature Abfurdities. Idem, p.. 22. One of my Old
Acquaintance always thought the moral Part of the

Bible very good ; but he afo thought that by the

Strength of his own Rcafon, he could have writ as

good a Moral himfelf

Thefe are Sins of a very deep Bye, and may
juftly draw down very heavy Judgments ; and al-

tho' we are very well alfured, that the Piety of her

Majefty alone is fufficient to avert thofe Judgments
that are due to fuch Crimes during her own Life ; and
altho' we are fure, that, by her Majefty 's Care, and
the Vigilance ofHerMinifters, thole Sins will not

grow to fuch a Head during her Majefty's Life, as

to endanger the Church and State ; yet (ifnot pre-

vented) they may take fuch Root now, as may here-

after endanger the State, the Church, and even

Chriftianity it felf : For as among Men, Nemo repen-

te fuit turpifunus, lb Herefies and Schifms in the

Church, Factious and Seditious Principles in the

State, are not invented and arrive to the Height at

once, but fteal by degrees into the Church and

State : And therefore, as in the Body Natural, fo

in the Body Politick, we muft meet the Difeafe,

and prevent the fpreading of its Contagion : And
one of the btft Methods to do it, is by our Mini-

fters fhewing the Heinoufnefs of thefe Crimes, and

the dangerous Confequences that attend them. And
we fubmit it to your Lordfhips, whether the Doctor

hath any otherwife afferted the Church to be in

Danger, than what may happen to her as the Con-
fequences of fuch Sins ; and whether he any where

avers the Church to be in Danger by or under her

Majefty's Adminiftration.

As to the Votes of both Houfes, we dare not pre-

fume to fay how far they were defign'd to extend :

But I humbly fubmit to your Lordfhips Confide-

ration, whether the Vote of both Houfes in 1705,
did relate only to fuch Suggeftions and Infinuations

of the Church's Danger, as fhould be made about

that Time, or fome fhort time after ; or whether

it was intended to have a Profpecl, and relate to

what fhouid be fuggefted four Years after ; whereas

it was impoflible for the Wit ofMan to forefee what

fhould happen in fo long a Time.

We were then, as we are now, engaged in a War
with a powerful Enemy •, a Pretender, fupported by

that Enemy, and who, fince that Vote, attempted

to invade thefe Kingdoms, if that Army of the

French had been fuccefsful in Flanders, and the

Advantage of the War had turn'd on their Side ; and

if the Pretender had landed with fuch a fuccefsful

and powerful Army of French Papifts in Great Bri-

tain, I believe it would have been impofiible to have

made the Generality of the People avoid thinking

both Church and State too in Danger under thofe

Circumftances.

To conclude this Branch, If there be any Thing

in his Sermon, from whence it can be inferr'd that

he fuggefts the Church to be in Danger, yet if it

be not fuggefted to be by Reafon of her Majefty's

Adminiftration ; and if it was not done with a

wicked, malicious, and feditious Intent to defame

Her Majefty's Adminiftration, and to contradict and

arraign the Relblutions of both Houfes of Parlia-

ment •, and unlefs fuch Intention plainly appears,

without Innuendo's, he cannot be guilty within the

Intent of this Article.

And as to fo much of the third Article, which

and Mifclemeanors. ~6 7
chargeth that the Doctor, as a Parallel, mentions a
Vote that the Perjon of KingLhurks the birft was
voted to be out. of Danger, at the fame tune that his
Murderers were confpiring his Death, thereby wickedly
and malicioufly infmuating, that the Members of both
Houfes who pafs'd the faid Vote were then confpiring
the Ruin of the Church ; I cannot give a better
Anfwer than the Doctor himfelfhath given to it, viz.

1

.

That he doth not draw any Parallel between
the Vote concerning the King's Perfon, and the
Vote of the Two Houfes.

2. That he does not in his Sermon mention the
Vote of the Two Houles.

3. That it he had mentioned it, he would not
thereby wickedly and malicioufly have infmuated
that the Members of both Houfes, who pafs'd that

Vote, were then confpiring the Rum of the Church j

but would have inlinuated, that as fome Perfons
were confpiring the Murder of the King, whillt
others, no way privy to their wicked Intentions,

voted his Perlon to be out of Danger; fo when the
Two Houles voted the Church to be in no Danger
under her Majefty's Adminiftration, there might°be
fome others who were confpiring the Ruin of the
Church, and many others, who by their Vice and
Infidelity were drawing down God's Vengeance
both on Church and State.

Mr. Dee. n/T A Y it pleafe your Lordfhips to in-

lVJL Ju]Se me a little upon his Article,
and I beg Jcave to make a Diftinction, as on the
laft Article, that is, that thefe Words, Danger of the
Church, feem in the Articles to bear one Senfe, and
in the Doctor's Sermon another. The Danger fug*-

gefted in the Article, is a Danger under Her Maje-
fty's Adminiftration. I muft beg leave to fay, thefe

Words were put in, to infinuate, that the Doctor
does in his Sermon urge the Danger of the Church
to anfe from her Majefty's Adminiftration ; which,
I think, is not to be found there ; and if they were
omitted, then it will ftand only thus, That the Do-
ctor doth affirm that the Church of England is un-
der great Peril and Adverfity •, and if fo, I hope,
the Aftertion is not Criminal. I can't, by all the

Obfervation I have made on the Doctor's Sermon,
find that the Doctor fuggefts that there is any form'd
Body of Men confpiring to overthrow the Church •,

but the Doctor fays, that there are fuch Men that are

falfe Brethren that endanger the Doctrines and Dif-

cipline of the Church. That there is fome fort of
Danger, appears by the Form of Prayer that is daily

offered up for her Safety, and therefore a general

Suggeftion of Danger would not have anfwered the

End of the Commons to make the Doctor Criminal,

without adding the Words under Her Majefty's Ad-
miniftration ; and if they can fhew that the Doctor
in any Part of his Sermon has charg'd the Queen
with fuch Adminiftration as endangers the Church,

I am fure I fhould be very much to blame to ap-

pear for him at this Bar : but the contrary, I think,

appears, when he prays for her Life, with thefe

W ords added, for the Comfort and Support of this

Church and Nation.

My Lords, I fhall fay no more to that Part of

the Article, it having been fully fpoken to already,

but beg leave to take Notice, that the Managers for

the Houfe of Commons have been pleafed to fay,

That the Doctor has reflected upon the Refolutions

of both Houfes of Parliament, by drawing a Pa-

rallel between the Vote relating to the Murder of

King Charles, and the Vote of the Two Houfes

that
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that the Church was not in Danger. My Lords,

To make a Parallel there muft be Two Lines, a

Line firft given to draw the Parallel Line to ; and I

beg leave to fay, that in the Dodtoi 's Sermon there

is no fuch firft Line given ; for he has not in all his

Sermon taken Notice of any Vote of both Houfes.

If he has not taken Notice of this Refolution of

both Houfes in his Sermon, the Law will not im-

ply that he had any Notice of it. For Votes are

private Refolutions of the Houfes, and always were

fo till of late they have been publifhed in Print,

and the Printing of them will not infer that he had

Notice of them. The Doctor's Dittinction in his

Anfwer is very true and plain, that he doth not

charge the Peifons concerned in paffing that Vote

with being concerned in that odious and execrable

Defign of carrying on the Murder of that Royal

Prince ; (and I hope Charity will carry us fo far as

to think that very many Perfons thatjoin'd in that

Vote were not concerned in it) but that yet at the

fame Time they paffed that Vose, that bloody De-

fign was carry'd on by a private Juncto of Blood-

thirfty Men.
My Lords, I do not admit, but fuppofing I

fhould admit the Doctor hath contradicted the Re-

folutions of both Houfes, I fubmit it to your Lord-

fhips what Crime the contradicting a Vote of the

Houfe of Commons, or the Refolution of both

Houfes, is. The contradicting a known eftablifh'd

Law may be Seditious •, but 1 fubmit it whether a

Vote is fo publick an Act, that contradicting it, at

leaft without taking Notice of it, be any Crime, or

at leaft be fo high a Crime as to deferve a Cenfure.

It is very certain he may be thought Saucy and Un-
mannerly to do it, or it may be a Breach of Privi-

lege ; but whether your Lordfhips will interpret it

to be a Crime, and fuch a Crime as will bear an Im-

peachment for High Crimes and Mifdemeanors, I

fubmit to your Lordfhips.

My Lords, We humbly hope, that notwith-

ftanding any thing yet offered againft the Doctor,

that your L ordfhips will be of Opinion, that the ac-

quitting the Doctor of this Impeachment will be a

noble and convincing Proof of the undoubted Truth

of that Vote, That the Church of England, (of

which the Doctor is a true, though an unfortunate

Son, whilft under a Charge by the Commons of

Great Britain for High Crimes) under Her Maje-

fty's Administration, is in a fafe and flourifhing

Condition.

Dr. Henchman. T\ ftY Lords, We are now upon

iVX the Third Article of Im-
peachment, in which Doctor Sacheverell is charged

with [faljly and feditiovjly fuggefting and offerting,

That the > hunk ofEngland is in a Condition ofgreat

Peril and Adverfity under Her Majejly's Adminiftra-

tion.~\ Ifby thefe Words, under Her Majefly's Admi-

niftration, your Lordfhips are to underftand By the

Courfe and Tendency of Her Majefty's Admini-

ftration, that Charge we pofitively deny, and hum-
bly allure ourfelves that the Learned Managers

have not been able to maintain it, either from the

general Scope and Defign of the whole Sermon, or

from any Paffages contained in it.

If by thole Words, under her Majefty's Adr.iini-

Jlration, is to be underftood only during the Time
of her Ma|efty's Adminiftration, then we appre-

hend that there may be Perils under her Majefty's

Adminiftration, which do no ways proceed from

ftch her Adminiftration, and which may be men-
tioned without any feditious Thought or Intention

of Reflecting upon her Majefty's happy Admini-
ftration.

If your Lordfhips look thro' the whole Sermon,
it will appear, that he who now ftands accufed for

catting this foul Afperfion upon her Majefty, ne-

ver once mentions her throughout this whole Dh-
courfe, but in Terms full of the profoundeft Re-
fpect and Reverence: In the very beginning of this

Sermon, in the fecond Page, this is reckoned as one
chief Part of that Day's Deliverance, which he
was then folemnizing, That this good and pious iic-

litl of the Royal Family fits now happily upon the

Throne of her great Anceftors. In the 19th t'age we
find him with an honeft and hearty Zeal aflerting

Her Majefty's Right to the Throne, and praying

God to blefs her in it •, and within a few Lines he
again repeats that Prayer, That God would long pre-

ferve her on that Throne, for this very remarkable
Reafon, becaufe She is the Comfort and Support of the
Eftablijhed Church.

Is this, my Lords, the Language of one that would
fuggeft and affert, that very Church to be in a Con-
dition of great Peril and Adverfity from her Maje-
fty's Adminiftration ? Or can your Lordfhips pre-

fume, that any one can fo far prevaricate with God
and Man, as openly to thank God for the peculiar

Happinefs that we now enjoy by her Majefty's fit-

ting on the Throne of her Anceftors, and to be-

feech him long to preferve her there for the Sup-
port and Comfort of the EftabJifhed Church, and
yet affert that that Church is in great Adverfity un-
der, that is from her Majefty's Adminiftration?

In this Cafe your Lordfhips will fuffer me to

fhew what thofe Perils are which the Church is faid

to be in, in this Difcourfe, and how they do not
proceed from her Majefty's Adminiftration.

The Dangers fpoken of in this Sermon are either

fuch as arife from the Infidelity and Prophanenefs,,

the Vice and Immorality of the Age, or effc fuch as

always have attended the Chriftian Church from her

firft Foundation, and always will attend her whilft

flie continues Militant upon Earth.

That there are Dangers arifing to the Church
from Infidelity and Prophanenefs, is already, I doubt,

too evident from thofe Authors I mentioned under
the fecond Article, and from what the Gentlemen
who have fpoke before me, have obferv'd upon this

:

If it yet wants a Confirmation, we fhall beg leave

to lay before your Lordfhips a black Catalogue of
Prophanenefs and Blafphemy, not fit to be heard

more than once.

As to the Dangers proceeding from Vice and Imr

morality, the Laws of the Land, and the many Pro-

clamations iffued out by Royal Authority upon that

Occafion,are an undeniable Evidence of the growing
Danger to the Church on that Head, and of her

Majefty's fpecial Care to fupprefs and prevent that

Danger. In the Clofe of thofe Proclamations Her
Majefty declares Her Royal Refolution to punifh all

manner of Vice, Immorality and Prophanenefs in

Perfons of all Degrees whatfoever, and particularly

in fuch as are near her Royal Perfon ; and thefe Pro-

clamations are ordered to be read by all Minifters

in their refpective Congregations at leaft Four
Times in every Year ; and they are directed to incite

and ftir up their Congregations to the Practice of
Piety and Virtue, and the avoiding all Immorality

and Prophanenefs. My Lords, hard is the Fate of
Minifters, if they muft reprove Prophanenefs in

Men of all Degrees under Her Majefty's Difplea-

fure ; and yet if they once happen to mention Men
of Characters and Stations in their publick Dif-

courfesj
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courfes, that too mufl be made one Part of the Im-
peachment againft him.

My Lords, It was faid indeed by a Learned
Manager, that the Pulpit was not a proper Place for

Complaints of this Nature ; that thefe things ought
not to be fpoken of in Publick, unlefs they could

be proved •, and if they could be proved, thofe that

are known to be guilty fhould be profecuted in a due
Courfe of Law. But, my Lords, I humbly appre-

hend it to be the Duty of a Minifter of the Gofpel

to be inftant in feafon, and out offeafon ; to exhort

and rebuke with all Authority, and without Diftinc-

tion. This their Holy Function obliges them to

do, and the Dignity of that Function does and
ought to protect them in the Performance of that

Duty ; but that Minifters mould be obliged to pro-

fecute every Offender in a Court of Juftice, is not

yet known to be any Part of their Office ; and he

that at any time fhould take that Part upon him,
would hardly avoid that Imputation which many
People are ready to lay upon the whole Profeffion.

In the next Place, your Lordfhips will confider

•whether the Dangers mentioned in this Sermon are

not fuch as have in all Ages, and under the bed
Princes, infefted the Church.

I appeal to the Reverend Bench of Bifhops,

whether even in the Apoftles Time there were not

Men of unjlable Minds crept in among them ; fome
carried about with every wind ofDoctrine, deceiving,

and being deceived ; others teaching for Doclrines the

traditions of Men ; and whether in the immediate

fucceeding Ages the Church was not miferably rent

and divided by factious and fchifmatical Impoftors.

Their Lordfhips well know that the pious Care of

Chriftian Emperors was not able to prevent the

fpreading of old Errors, and the continual fpringing

up of new ones ; neither has Her Majefly's peculiar

Piety and Zeal prevented many Inftances of Pro-

phanenefs and Irreligion under Her happy Admini-
ftration j but certainly no Inference ought to be

made from an Hiftorical Account, or bare Mention

of fuch like Perils of the Church, as if that was

intended to arraign the Adminiftration of thofe

Princes in whofe Times they happen'd.

My Lords, That there are fuch Dangers attend-

ing the Church, even under her Majefty's happy
Adminiftration, needs no other Evidence than that

Form of Prayer which is by Her Majefty's Authority

directed to be ufed in all Churches ; in which we
befeech God, Thai no Sedition may difturb this State,

nor Schifm diftracl this Church ; and that he would

give as allGraceferioufly to lay to Heart thegreat Dan-
ger vjc are in by our unhappy Divijions. My Lords,

this Prayer is enjoined to be ufed by publick Autho-
rity ; and particularly mentions the great Danger
of the Church, in being at this Time diffracted

with Schifm ; and I muft fubmit it to your Lord-

fhips Confideration, how hard it is that a Minifter

may not from his Pulpit mention thofe Dangers

without Offence, which he is fpecially commanded
to pray againft in his Defk.

Mr. Dodd. We mall beg leave to produce feve-

ral Books, wherein there are the ftrongeft Opinions

that perhaps your Lordfhips ever heard of: And we
(hall firft confine ourfelves unto them which relate

to Blafphemy, Irreligion and Herefy, which we
confefs are not pleafant to be heard, or fit to be

publifhed, if it werenot abfolutely neceflary for the

Doctor's Defence.

Mr. Phipps. My Lords, We begin with fome

Mifcellaneous Tracts, publifhed by Mr. Edward
Vo 1.. V.

Ilickeringill. And we offer them firft to your Lord-
fhips Confideration, becaufe he was a falle Brother ;

and we think his Tracts will juftify the Doctor in

what he hath faid in relation to the Church being
in Danger, from the Blafphemy and other enormous
Crimes mentioned in his Sermon,

Mr. Dee. It's in Page 12.

Clerk reads.] ' The fecond Pre-
' tender to Infallibility is the Bible ; Part l.p. 12.

' and that I admit too, fo foon as

' 'tis agreed which Chapter and Verfe is God's
' Word, and which not, and why.—For as for fome
' Verfes and Claufes in the Holy Bible, the very
' Penmen thereof did not fometimes know Very well

* whether the fame were the Dictates of the Spirit

' of God or no.—Sometimes they write

—

Thusfaith
1 the Lord—and not I, but the Lord commands, fo
c and fo : and then again in a Qualm or Quandary,
* modeftly pretend to gueffing : / think alfo, fays

' St. Paul, that I ha ve the Spirit of God.

Mr. Thompfon. My Lords, upon what is offered

to be given in Evidence, the Managers apprehend

there is fomething that will require their Confide-

ration.

Accordingly the Managers withdrew, and then the

Lords adjourned to their Houfe above ; and in a

fhort time their Lordfhips being returned, and

feated as before, and the Managers being return-

ed to the Place appointedfor them at cheir Lord-

Jhips Bar, Proclamation for Silence was made
by the Serjeant at Arms.

Mr. Thompfon. My Lords, The Managers have

confider'd the Nature of the Evidence open'd by the

Council ; and without troubling your Lordfhips to

obferve how material it is for the Prifoner's Defence,

fubmit it to your Lordfhips, whether fuch impious

and blafphemous PafTages as the Council were

afham'd to repeat, fhall be republifh'd in fo folemn

a Manner, by reading them in Evidence before your

Lordfhips.

Lord Chancellor. Gentlemen, You that are of

Council for the Doctor may proceed in your Evi-

dence as you fhall think proper.

Mr. Dodd. My Lords, We muft own there are

a Multitude of Sentences never to be repeated, if it

were not neceffary for our Defence ; but we think

it fo material for the Doctor's Defence, that we
dare not depart from it without your Lordfhips

Order.

Mr. Phipps. My Lords, The Reafon that Learned

Gentleman gave againft reading them, is the very Rea-

fon we offer for reading them •, for the Doctor afcribes

the Danger of the Church to thofe Blafphemies and

impious Doctrines and Tenets, that are fo frequently

publifhed, and which call for God's Judgments on

the Nation.

Mr. Dee. My Lords, we defire he may read in

the fame Book he was reading before.

Clerk reads.] ' ForSabbathifing. The
' Sabbath, Oh the Sabbath—called by Ibid. p. 17,
' the cunning Prieftcraft, not by the

' Holy Scripture, the Lord's Day, to recommend it

' the better to the unthinking Mob—Of all the

' other Seven Days the Prieft's beft Market-Day to

' put off his Wares, and turn them into Money.
4 Family Duties are the next plaufi-

' ble Piece of Prieftcraft Divinity, I Ibid. p. 21.

' mean Praying with the Family, (not

5 F * that
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8 that I condemn it) tho' our^STefTed Saviour feems
4 to condemn it by his Practice and Preaching.

' Saying Grace, an univerfally cry'd

Ibid. p. 23. ' up Piece of Divinity, Superftition,

* or Prieftcraft ; for we never read
* that Chrift or his Apoftles faid Grace, either be-

* fore Meat, or after Meat.
4 King Saul found to his Coft, that

Ibid. p. 50. ' he had better have difpleafed all

4
Ifrael, than Samuel the good High-

* Prieft; and had better have rent the Clothes off
4 from his own Back, than have rent Samuel's Caf-

* fock.—It fretted the good old Gentleman; and
4

in a Pafiion he faid, God hath rent from thee the
4 Kingdom alfo, and hath given it to thy Neighbour
4 that is better than thou.

4 Then the Lord anfwered, Take an

Ibid. p. 51.
4 Heifer with thee, and fay I am come
4 to do Sacrifice to the Lord. The

4 Policy of Heaven, we fee, jumps with our late
4

Prieftcraft in this, to make Religion the common
4 Covert to hide a Plot.

* His Kingdom, which was given

Ibid. p. 52,
4 to David, becaufehewas a Man after

53.
4 God's own Heart, (not in Holinefs,
4 that is not meant: for belides his

4 Adultery and Murder, his many other Sins, and
* curfing his Enemies to the Pit of Hell, is unac-
4 countable;) but after God's own Heart is a Hebra-
* ifm, and in Englifh fignifies as much as a Man for
4 my Turn, he will kill and flay as the Prieft directs,
4 by Orders received from Heaven ; he will fulfil all
4 my Will, faith the High-Prieft.

4
I can by no means perceive that

Ibid. Part 2.
4 this Commifiion to Teach, Baptize,

p. 4
4 Excommunicate, or Abfolve, does
4 properly or more appertain to a

'

4 Grey Fryar, or any Black Coat, more than to a
'

4 Grey Coat or Layman. '

4 To fay, the Ufe, (being for God's '

Ibid. -p. 14.
4 Service) i'anctifies it: So may a Meet-

'

4 ing-Houfe, a Tabernacle, or my '

4 Dining-Room be confecrated, when we pray and '

4 preach there, or fay Grace there, pro hac vice;
*

4 and vice verfa, it is unconfecrated when Dinner-
'

4 time comes, or the Punch-Bowl.
c

Mr. Dee. The Rights of the Chrijlian Church is *

the next Book we fhall offer to your Lordfhips. <

Clerks reads.] 4 At the Clofe of the
*

Page 105.
4 Supper, the great Meal with them,

'

' the Mailer of the Feaft diftributed
'

4 among his Guefts fmall pieces of Bread; and ha-
'

4 ving firft drank of the Grace-Cup, delivered it to
'

4 be handed about: To which Chrift, who inftituted
*

4 no new Rites, fuperadded the Remembrance of
*

4 his Sufferings; and directs his Difciples as often
*

4 as they did this, that is, Celebrate fuch Feftivals,
*

4 and clofe them with the Poft-Ccenium, to comme- '

4 morate him after this manner.
' Does not every one, as well as

*

Ibid. p. 108. 4 the Minifter, equally apply the
'

4 Bread and Wine to the fame Holy *

' and Spiritual Ufe, in commemorating the Benefits
*

4 received by our Saviour, and in offering up the
'

1 fame Prayers, and deliring the fame Blefllngs?
*

4 And whoever does this with a due Application of
*

' Mind, righ tly confecrates the Elements for himfelf,
'

' fince this is the only Confecration they are capable
'

4 of: Any thing further than this may rather be
'

' called Conjuration than Confecration.

Mr. Dee. The next Book we offer to your Lord-
ffiips is Blount's Oracles of Reafon.

P-3-

Ibid. p. 165,

Clerk reads.] 4 Reafon is able to
furniih us with enough to make us Preface,
happy, and that is as much as we
need care for.
4 When he made his Cavalcade
upon Afinego, they extoll'd him as

the Defcendant of King David; but his untimely
Apprehenfion and Death, together with his Neg-
lect to improve the Inclination of the People to
make him King, did allay the Affections of the
Jews towards him.
4

It feems a very cruel and very „ .

,

hard thing in this refpect, thatGod ibtd
' P; 49-

fhould be faid to have tormented, nay, and ruin'd
Mankind, forfo fmall a Fault; and that too com-
mitted thro' the Levity of a WonWs Mind.

Mr. Phipps
Sacra.

The next is Dr. Burnet1

Clerk reads] 4 Id utique videtur gravijfimum, &?
afperrimum in hac Narratione, quod Gentem hu-
manam plexiffe-, imo perdidiffe dicatur Deus ob rem,
exiguam, fc?fceminilis Ingenii levitateperpetratam.

Mr. Phipps. The next

Growth of Deijm.
An Account of the,

P.19J
*93-

92,

4 But fince the Gofpel Simplicity
' has been worn off, the Priefts of all

' Churches have agreed, firft, That
6

it is neceffary for all Chriftian Peo-
; pie to communicate at the Lord's Table. Secondly,
; That this Sacrament cannot be rightly celebrated
without the Afliftance of a Prieft, who muft con-

1 fecrate the Elements to the Ufe for which they are
defign'd; whereby the Prieft is made abfolutely
neceffary to the very Being of the Sacrament.
The Prieft alfo making himfelf Judge of every
one's Preparation for this Sacrament, has it in his

power to admit to a Participation whom he thinks
fit ; as likewife to exclude whom he pleafes from
this neceffary Means of Salvation : And hereby
he is enabled to make his Terms with his People,
who muft be contented to fave their Souls upon
what Conditions he will admit. No wonder,
then, that fo great a Noife has been made con-
cerning this Sacred Commemorative Repaft.
That Chriftian Communion which you read of as

practifed in the Apoftles Days, was nothing elfs

but a Religious Converfation with Chriftians one
amongft another. 'Twas for Society-fake that

they went from Houfe to Houfe, that they eat

and drank together frequently.—Now it's plain,

that this fort of Religious Converfation may be
kept up among Chriftians without either Prieft

or Altar, or any fet Form of Prayer, or Praife.

It was long after the Apoftles were dead and
buried, before the Temples were built, or Altars
erected, or fet Orations were made to the People
in Churches. And what if you fhould further

confider, if there be any Part of this Primitive

Church-Communion that might not have been
performed by a Woman as well as a Man ?—.

—

When the Primitive Chriftians met together to

break Bread, from Houfe to Houfe, had any of
thefe Women craved a Bleflingon that Bread, we

1 4 have
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have no Reafon to doubt but that God would
have heard her Prayer

.

Mr. Phipps.

Enthujiafm.

The next is, A Letter concerning

Clerk reads.] ' Is the doing Good
Page B9-

' f°r Glory's fake fo Divine a thing ?

' Oris it not diviner to doGood even
« where it may be thought inglorious, even to the

* ungrateful, and to thoie who are infenfible of the

* Good they receive ? How comes it then, that

' what is fo divine in us fhould Jofe its Character in

< the Divine Being ? And that, according as the

« Deity is reprefented to us, he fhould more refem-

* ble the Weak, Womanifh, and impotent Part of

< our Nature, than the Generous, Manly and Di-

c vine ?

4 One would think it were eafy to

Ibid. p. 60. ' understand, that Provocation and
* Offence, Anger, Revenge, Jea-

* loufy in point ofHonour, or Power, Love ofFame,
' Glory, and the like, belong only to limited Be-
' ings, and are neceffarily excluded a Being which is

' perfect and univerfal.
4 It is Malice only, and not Good-

Ibid. p. 61. ' nefs that can make us afraid.

' So that we have only to confider,

Ibid. p. 62. ' whether there be fuch a Thing as a
4 Mind that has relation to theWhole,

' or not : For if there be no Mind, we may com-
4 fort our felves however, that Nature has no
' Malice.

' For no body trembles to think

Ibid. p. 63. 4 that there fhould be no God, but
4 that there fhould be one.

Ibid. p. 6g. * I am not a Divine good enough
' to reiblvewhat Spirit that was which

« prov'd fo catching among the ancient Prophets,

* that even the Prophane Saul was taken by it.

Mr. Phipps. The next is, A Brief, but Clear

Confutation Gf the Doclrine of the 'Trinity.

Clerk reads.] * The Divinity at-

Page 9. ' tributedtotheSonandHoly Ghoft,
' is unfcriptural and idolatrous.

Ibid. p. 10. ' This one Fundamental falfePrin-

' ciple, as well with Jews and Turks,
4 as Heathens, has done more Mifchief to Chri-
4 flianity than all our other Errors befides.

* For my part, I declare I fhall ne-

Ibid.p. 11. * ver more admire at the Abfurdity of
4 either Papifbs, Turks, or Heathens

;

be they as grofs as they will, I am fure they will

* never be able to exceed this Doctrine,

' To be fhort, Trinitarianifm is

Ibid. p. 14. ' Polytheifm, and Idolatry ; if there

' be any fuch Thing in Nature,
' Revelat. 17. 5. And upon her Forehead was a

4 Name written, Myftery, Babylon the Great, the
4 Mother of Harlots, and the Abominations of the
4 Earth. And to what I pray, in Popery can that
4 Word Myftery there fo properly relate, as to the

' Trinity ? K .

Mr. Phipps. The next is, BriefNotes on the Creed

r/Athanafius.

Clerk reads.]
4 A Belief in thefe

Page 7.
' Points, that have been always con-

' troverted in the Churches of God,
'

is in no degree neceffary, much lefs before all

' things.
1 And now I appeal to all Men that have any

4 Freedom of Judgment remaining, whether this

Vol. V.

771
' Creed is fit to be retained in any Chriftian, much
'

lefs Proteftant and Reformed Church? Since it
4 fubverts the Foundations not only of Chriftianity,
4 but of all Religion, that is to fay, Reafon and
4 Revelation.

Mr. Dee. There is a Book marked with the Let-
ter L, called, An Account of the Growth of Deifm.

Clerkreads.y Many Doctrines are
4 made neceffary to Salvation, which Page 1 7.
4

it's impoffible to believe, becaufe
' they are in their Nature Abfurdities. I reply'd,
' that thefe things were Myfteries, and fo above
4 our Underftanding. But he afked me, To what
4 End could an unintelligible Doctrine be revealed ?

4 Not to inflruct, but to puzzle and amule.
4 One ofmy old Acquaintance al-

4 ways thought the moral Part of the Ibid. p. 22.
4 Bible very good ; but then he alfo

' thought that by the Strengh of his own Reafon
4 he could have written as good a Moral himfelf.

' Ifyou look over the State of Re-
4 ligion, as it ftandeth in Chriftendom, Ibid. p. 24.
4 thereisnoChurch whatsoever which
4

will accept you as a Member of its Communion,
4 but upon fome particular Terms of Belief, or
' Practice, which Chrift never appointed, and it

' may be fuch as an honeft and wife Chriftian can-
4 not confent to. It looks like a Trick in all

4 Churches to take away the Ufe of Men's Rea-
4 fon, that they may render us Vaffals and Slaves
4 to all their Dictates and Commands. But what
' greater Slavery than to force on Men a Belief of
4 fuch Things as neceffary to Salvation, of which
' it's not poffible to form an Idea ? Though I am fa-

4 tisfied there is no fuch Thing as a Change of
' Bread into the Flefh of Chrift, yet I can form an
4 Idea that fuch a Thing may be, that the fame
4 Power that changed Earth into a Man, may change
4 Bread into Flefh ; but I can frame to my felf no
4 Idea of what your Church teacheth in the Sacra-
4 ment, That the Body and Blood of Chrift are verily
4 and indeed taken and received of the Faithful:
4 And when I afk, how can this be underftood by
4 a Proteftant who believeth that there is no other

' Body but that of Bread? I am told that the

' Church means it in a Spiritual Senfe. Now I have
' try'd, and find it impoffible for me to form to my
« felf an Idea of a Body verily and indeed in a
4 Spiritual Senfe.

' Your Church will require me to

4 believe other Abfurdities as bad Ibid. p. 25.
4 as thefe ; as that Kings and Bi-

' fhops have Divine Right to that Power which
4 they exercife over us ; whereas with my own Eyes,
4

I faw our great and gracious King accept the

' Crown of England as the Gift of the People. And
4

I fee as plainly that Bifhops are an Order of
4 Men of their own (not of Chrift's) making.

' I can find no Footfteps of any
4 Jurifdiftion given to the Twelve Ibid. p. 26.
4 over the Seventy, or indeed over
4 any body elfe.

Mr. Dee. The next is, The Hiftory of Religion.

Clerk reads] ' Strange and puz-
4 zling Methods of religious Cere- Pag. 310.
4 monies and Myfteries, and of va-

' rious Rites of facrificing, good for nothing but
4 to confound and diftract the Minds of Men.

' In very deed, Creeds were the

Spiritual Revenges of Diffenting Ibid. p. 312.

Parties uDon one another.

5 F 2 Mr,
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The next is AfgyVs Argument.

4 Clerk reads.] God told Adam,

Pag. 36. * that if he did eat he fhould die ;

4 the Devil told Eve, that they might
' eat and not die ; and thefe were the firft Words
4 fpoken to Man by God, or the Devil ; upon the

' Truth or Falfhood whereof, the very Beings of
4 them both were to depend for ever : For which

' ever of them could maintain the Truth of his

' Word againft the other, he muft have been God,
' and the other the Devil. And therefore God,
' having turn'd the Lye upon the Devil, he is from

' thence call'd a Lyar from the Beginning, and the

' Father of it, and will never be believed again for

' ever. God could not have difpenfed with his

4 Word, without complimenting the Devil, with his

* Godhead.
' What is it that you do, or would

Ibid. p. 82. « believe of Chrift, or in Chrift?

Anfw. Why, we believe him for

' our Saviour. Save you ! from what ? Why, from
* our Sins. Why, what hurt will Sin do you ?

4 Why, it will kill us. Flow do you know ? Why,
* the Law of God faith fo : In the Day thou eateft
4 thereof, thou /halt die. Why, but then will not

4 this Saviour fave you from this Law, and from
* this Death ? No, he'll fave us from Sin. Why,
« then it feems you have got a Pardon for Horfe-

« Stealing, with a Non-Objiante to be hanged. Do
* but fee now what a Jell you have made of your
4 Faith. And yet I defy the Order of Priefthood to

« form a better Creed than this, without admitting

« the Truth of my Argument, or to make Senfe of

* their own Faith without adding mine to it. It's

4 much eafier to make a Creed, than to believe it af-

* ter it's made : Nor can any Man really believe any
' Part of the Gofpel that doth not believe it at all.

* For it is a Doctrine fo dependant upon it felf,

* that unlefs we know the whole of it from the Be-
* ginning to the End, we can't know the Ufe and
« Reafon of any Part of it. Wherefore (notwith-

* Handing this Inundation of Death in the World,
* and the Infection of Fear contracted upon Man
4 from hence) I am not affrighted from re-affuming

* my AfTertion at the beginning, That this long

* Poffeffion of Death over Man, is a Poffefllon

* againft Right.
4 Behold, ye Defpifers, and won-

Ibid.p.97. ' der! Wonder at what? Wonder to

' fee Paradife Loll, with the Tree
* of Life in the midft of it ! Wonder and curfe at

4 Adam for an Original Fact, who in the Length
* of one Day, never fo much as thought to put
4 forth his Hand for him, and us, and pull, and
4 eat> and live for ever. Wonder at, and damn your
4 felves for Fools of the lafl Impreffion, that in the
4 Space of 1700 Years, never fo much as thought
4 to put forth our Hands every one for himfelf, and
4

feal and execute the Covenant of Eternal Life,
4 and live for ever.

' To be even with the World at

Ibid. p. 98.
4 once, he that wonders at my Faith,

' I wonder at his Unbelief. And
4 flare at me as long as you will, I am fure that
4 neither my Phyfiognomy, Sins, nor Misfortunes,
4 can make me look fo unlikely to be tranflated, as
4 my Redeemer was to be hanged,

Mr. Bee. The next is

not Myfterious.

Book call'd, Chriftianity

4 Clerk reads."] God himfelf, nor

any of his Attributes are Myile- Pag. 80.

ries to us for want of an ade-

quate Idea: No, not Eternity.

' As far as any Church allows of

Myfteries, fo far it is Antichriilian, Ibid. p. 107.

and may with a great deal of Ju-

ftice, though little Honour, claim Kindred with
; the Scarlet Whore.

4 For to fpeak freely, Contradic-

tion and Myftery are but two Em- Ibid. p. 1 34.
phatick Ways of faying nothing.

' Contradiction expreffes nothing by a Couple of
; Ideas that deftroy one another -, and Myflery
'• expreffes nothing, by Words that have no Ideas
' at all.

4
It will not be amifs to lay down

' a fhort Parallel of the ancient Hea- Ibid. p. 156.
6 then, and new-coin'd Chriflian
! Myfteries. And I fhall endeavour fo to do it, as

' to make it evident they were one in Nature,
6 however different in their Subjects.

Mr. Dee. The next is Sermons and EfTays of

Mr. Whifton's.

4 Clerk reads.] When the Scrip-
4 tures fpeak of the one God, or Pag. 213.
' of one God, they plainly and di-

4 ftinctly mean, one Original Fountain and Author
4 of all Beings whatfoever ; or mean thereby one .

' Supreme God, the Father only.
4 The Moderns call'd thefe three

4 Divine Perfons but one God, and Ibid. p. 215.
4 fo introduced at leafl a new, and
4 unfcriptural, and inaccurate, if not a falfe Way
4 of fpeaking in the Church.

Mr. Dee. He makes it an Errata, that he has

named the Trinity, and put it out of the Book.

4 Clerk reads.] Errata, Pag. 123.
4

lin. 23, 24. To whom with the Ibid.p. 415.
4 P'ather, and the Holy Ghofl, read,

4 in the Holy Ghofl ; and dele Three Perfons and
4 one God.

Mr. Dee. The next is, 'The Vnreafonablenefs of

making and impofing Creeds.

4 Clerk reads.] But what Creeds
4 and Articles of Faith can be pro- Page 14, 15.
4 duced that are not doubtful and
4 difputable ? That which goes under the Name of
4 the Apoftles not excepted. It being neither of
4 undoubted Authority, nor indifputable, orunam-
4 biguous Senfe in fome Articles thereof; though
4

it be generally received by Chriftians and as ve-
4 nerable for its Antiquity, and profeffed, or ra-

4 ther faid, by all, even thofe who underftand not
4 what they fay when they recite it.

Mr. Dee. The next, An Account of the Growth

of Deifm.

4 Clerk reads.] If thofe Writings
4 which they call Holy Scriptures Page 25.
' are of their Side, as they all fay

4 they are, I make no doubt, but they are of their

4 own inventing. And if Jefus Chrift their Pa-

4 tron laid their Foundation of thofe Powers,

4 which both Papift and Proteftant Clergy claim to

4 themfelves, from under him, I think the old Ro-
4 mans
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* mans did him Right in punifhing him with the

< Death of a Slave.

Mr. Phipps. We mail next fhew fome Papers
that reflect on the Church and Clergy •, and iliall

firft offer to your Lordfhips Confideration the

Rights of the Chriftian Church.

' Clerk reads.] Not only an inde-

Page 47. ' pendent Power of Excommuni-
' cation, but of Ordination in the

« Clergy, is inconfiftent with the Magiftrates Right
' to protect the Commonwealth.

' The Scriptures no where make
Ibid. ^.104. ' the receiving the Lord's Supper

' from a Prieft neceflary ; nay, not
* one Inftance of the Laity's receiving it fo can be
* produced from thence.

' It can belong only to the Peo-
Ibid.pag. 237. * pie to appoint their own Ecclefi-

' aftical Officers. It's an inherent
* fundamental Right of all Communities.

' None pretend to impofe a Con-
Ibid.pag. 240. ' duclor or Director, on another in

' Temporal Affairs, but every one
c

is left to manage them, as he thinks beft for his

« own Intereft. as being prefumed to underftand
* it better than another ; and therefore is to chufe
* his own Lawyer, Phyfician, Brewer, Baker, &c.
* and by the fame Reafon he ought to chufe his
1 own Spiritual Conductor.

' It's abfurd to imagine every

Ibid.pag. 137. ' Chriftian is not capable of fuch
' Circumftances, as praying aloud,

' distributing the Bread and Wine, or (according
' to the prefent Mode J offprinkling an Infant, and
' repeating a fet Form of Words.

' Have they not inferted this

Ibid. pag.\Q2. ' Power of theirs in an Article of
' the Creed, commonly called the

* Apoftles, viz. I believe the Catholick Church ?

Mr. Dee. We fhall next offer the Review :

' Clerk reads.] Whether our Fa-

V0L2.N1 12. < thers had a Neceffity to make
p. 447, 448. ' thofe exclufive Laws, and impofe

' asneceffary their indifferent Things,
« acknowledg'd to be fo, as Terms of Communion :

« Nor is this all, but fuppofing they had ; which ne-
' verthelefs I do not grant ; then this Addrefs is fur-

' ther prefs'd to your Lordfhips, to examine whe-
c ther that Neceflity does yet continue, or no ? Ei-
' ther of which will be the fame Thing. For if

* there either was not a Neceffity at the Time of
* their Enacting, or that Neceffity does not yet re-
c main, let which will happen to fall out, the Aft of
* Uniformity, impofing fuch and fuch indifferent

* Things, as Terms of Communion, will appear
« Scandalous to the Church, Injurious to the pub-
' Jick Peace, and a Grievance to the whole Nation.

Ibid. Vol. 3. Left it become a new, proverbial Jeft,

Numb. 27. To be as wicked as an Englifh Prieft.

p. 106.
1

I cannot but tell him, fhould I

Ibid. Numb. ' publifh the Matters of Fact which

27.^.107. ' I am Mafter of, with refpect to

' the High-flying Gentlemen of the
* Clergy ; fhould I give a faithful Account of the
' moft infamous and fcandalous Behaviour, the
' Notorious Lives, the Beaftly Exceffes, and the
' furious Treatment of their Brethren the DifTen-
c

ters, which on a fmall Search I have been ac-

77.3
quainted with; the Inferior Clergy of his Parry
would appear the molt wretched, provoking, abo-
minable Crew, that ever God flittered to live un-

punifh'd, fincc he deftroyed Sodom and Gomorrah
by Fire from Heaven.
' If Words could be made Trea- Ibid. Vol. 2.

fon, one third at kaft of the Infe- Numb. 105,

rior Clergy in England would be ^.418.
hang'd.

' I again appeal to you, Gentle- Ibid. Vol. 2.

men, Whether, generally fpeaking, Numb. 36.

all over this unhappy Nation, the p. J42.

Clergy are not Three Parts in

Five, in a clofe Conjunction with the Enemies
of the Church's Peace, and the profefs'd Enemies
of the Government ?

' Others, not fo directly, but alto-

gether as fatally, and tending to Ibid. Vol. 6.

the fame End, with fubtle Defigns Numb. 118.

to divide and amufe the People, p. 471.
by Preaching, Writing, and.Print-

ing, endeavour to revive the faid exploded Doc-
trines of Non-Refiftance, and abfolute uncondi-

tion'd Obedience, as things the People of Eng-
land ought to think themftlves oblig'd by

;

which tho' in themfelves of no force, yet mani-
feftly tend to unravel the Conftitution, to invali-

date the Queen's Title to the Crown, and de-

ftroy the legal Authority of Parliaments in the

Nation. An eminent Proof of which is now
depending before the Houfe.
' Drunkennefs, Oaths, and abomi-
nable Lewdnefs ; Ignorance, Negli- Ibid. Numb.
gence, and fcandalous Infufficien- 93.^.371.
cy ; abhorr'd Error, Deifm and So-

cinianifm,have over-run the Clergy.

' You know the Church he means
is High-Church, which is a Ficti- Obfervator,

on, a Church of the Brain, fup- Vol. 4. Numb.
ported by a little, infignificant, tri- 89.

fling Number of Brainlefs People ;

and the People of England are no more concern'd

about that Church, than about the Institutions of

Government laid down in Moor's Utopia, Harring-

ton's Oceana, or Bacon's New Atlantis ; and all the

Canons, Rites, and Ceremonies of that Church
are no more to be confider'd by you, or me, than

fo many Ballads, or Duck-Lane Penny Hiltories.

' The Univerfities have large En-
dowments, which I fancy may be Ibid. Numb. 6 7.

better employ'd for the publick

Good than at prefent. Let you and I Vote them
ufelefs.

' Country-M. With all my heart, Mafter.

Mr. Dodd. My Lords, The next Thing we
fhould go upon, is to fhew feveral Paffages which

reflect upon the Queen, the State, and Miniftry

;

there are Five or Six Inftances which we fhall read,

and then we fhall have done.

Clerk reads.] ' In fhort, injure
' Divino comes upon the Stage, the Review,
* Queen has no more Title to the Vol. 2. Numb.
« Crown than my Lord-Mayor's 80.^.519.
' Horfe : All the People are bound
' by the Laws of God to depofe Her as an Ufurper,
' and reftore their Rightful and Lawful King James
1 the Third.

' The Line of all the World
« famed for Blood, and that had Ibid. Vol. 3.

' ravag'd the beft Families of the Numb. 122.

' Kingdom. p. 486.
* Ever
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Ibid. Vol. 2.

Numb. 43.

p. 170.

Ibid. Numb.

44-/>- J 74.

of Privileges,

Ibid. Numb.
46. p. 181.

' Ever fince the coming of King

James the Firft to the Crown,

this Nation has been perplexed

with Divifions, UneafinelTes, Op-
preffions and Murmurings, both

Sovereign and Subject.

' Either the Diffenters had Rea-

fon for former Difcontents, and

Reafon to complain of Oppreffi-

on, Perfecution, and Infringement

or they had not. If they had;

the Church was cruel, and the State unjuft before,

in laying thofe Loads upon them. If they had

not, both Church and State were infatuated and

delirious, in granting them the Toleration, and

Liberties fince conceded.
' If the next Parliament mould

purfue the Steps of the laft, the

Nation, in my Opinion, will be

fo much nearer that Crifis of

« Time, when Engtijh Liberty being brought to the

* laft Extremity, muft open the Magazine of Origi-

' nal Power.
* What can be faid for Members

Ibid. Numb. ' fitting in the Houfe to do no-

27. p. 106. ' thing; making long Speeches with-
c out Meaning, and Voting Bills

c without Defign to have 'em pafs ?

' The Balance between 41 and

Ibid. Numb. * 88 will appear to run againft

123.^.489. " him; and the Difference between
4 the dry Martyrdom of King

' James, by his Paflive-Obedience Church-Subjects,

* and the wet Martyrdom ofKing Charles the Firft,

' by People that never made any fuch Pretence, will

c appear fo fmall, that it's not worth Dr. D 's

' while to meddle with it.

Obfervator, ' Country-M. Pray, Sir, are

Vol. 2. Numb. ' there a great many of thofe People

89. ' alive, that cut off the Head of
' King Charles the Firft ?

' Obf. No, no ; they are dead and gone a
4 long time ago. However, the Story ferves fome
* Men as Raw-head and Bloody-bones, to affrighten

* fome, and calumniate others. Now, for my part,

' I know nothing of the Bufinefs of King Charles I.

' I was born fince the Reftoration ; and I have fo

* high a Value for the Prudence and Juftice of our
* Forefathers, as not to condemn any of their Actions
1 for the common Good. We are unkind to our
* felves in cenfuring the Juftice of our Forefathers

' Actions, and thereby do give a Handle to our
' Succeffors to cenfure ours. Did our Forefathers '

' detruncate the Father ? Did not we depofe the '

' Son, and put one more Righteous in his ftead ?

' Did we not diveft him of all his Regalities, and '

6 make him a Fugitive on the Earth ? And may not '-

future Ages examine the Difference between the '

; Decollation and the Abdication ?
'

' I recite this, to let you know '

the Encouragement the Papifts '

have had in this Reign ; when by '

their Intereft they can get fuch as '

write againft them profecuted, &c. \

' Should I tell you, honeft Coun- !

tryman, the Accounts I have had '

' of the Numbers of Popifti Priefts '

and Emiffaries come into England the firft Two '

Years of Her Majefty's Reign, it would make *

your Hair ftand an end. '

* They would have but a forry
; Foot Soldier of the Obfervator. Ibid. Vol. 3,

And yet I have been where Numb. 15.
thofe People that would fend me
durft not come, and where perhaps I have com-
manded better Men than themfelves. It has been
my Fortune to be in a fighting Army, under a
General that we now dearly want who did not
ufe to return from the War, fine Clade Vittor^

and then ride in Triumph over his Queen on a
Medal.
' I am forry that the Folly of
fome, and the Bribery of others,

have brought us into fuch ama-
zing and difmal Circumftances,

that either our Liberties muft be loft, or be main-
tained by a Body that is neither of us, nor from

Ibid. Vol. 3.

Numb. 99.

lb. Vol. 4.

Numb. 97

Ibid.

* I fhall produce my felf as an
' Example of the Arbitrary Power Ibid.
' of this Parliament ; and the Man
' thatdoesnot acknowledge their Proceedings againft
' me to be Arbitrary, muft affert, that an Arbitrary
' Power was never executed.

' Now if this ben't Arbitrary,
' I don't know what to call fo. Ibid.

' The Spanifh Inquifitors have fo

' much Regard to Juftice, or the fhew of it at
' leaft, that they'll fuffer a Man to fpeak in his own
' Behalf, &V. Now, Countryman, do but con-
' fider my Cafe ; I was fentenc'd to the Lofs of my
* Liberty without being heard.

' Which plainly fhews, that what
• the Commons condemn'd me for, Ibid.

' would not bear an Action at

' Law.
' My Intent is to inform fuch

\ as you, honeft Roger, how much Ibid.
1 you have been abus'd by your Re-
:

prefentatives.

' This Parliament is the very Re-
' verfe of former Parliaments ; as Ibid.
' they were merciful, this was cruel

;

; as they made good and wholefome Laws to pre-
; ferve the Liberties of their Electors, thefe took
away the Freedom of their Electors without any
Law ; as they ufed all Means to keep their E-
lectors out of Jail, thefe ufed all Means to put 'em
into Jail.

' Obf. Honeft Countryman, what
wouldft thou have me to do ? If Ibid. Vol 2.

I muft run thro' all the Lift of Numb. 99.
Knaves, I muft bring in all the

Courts, all the Employments, all the Claffes of

Publick Affairs in the Nation.
' I really find the State of Eng-
land in general to be thus : Its Review,

Trade under a fenfible, miferable Vol. 2. Numb.
Decay in all its Branches : Its 2. p. 5.

Navy great and flourifhing ; but

all her well-laid Defigns either defeated in their

Preparations, by the miferable Methods, and ill

Government, with relation to Seamen, or difap-

appointed by the ill Conduct or Cowardice of her

Commanders. In Civil Concerns, in the utmoft

Confufion of Parties blending together the

moft abfurd Contradictions, fuch as propagating

Religion by a fcandalous Miniftry,——reform-

ing Manners by debauched Magiftrates, and chu-

fing Men to make Laws, by Bribery and Corrup-

tion.

3 Mr.
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Mr. Phipps. My Lords, we (hall offer but one

Paffage more, and that is out of The Divine Rights

'of the Britifh Nation vindicated.

Clerk reads.] ' And if lie will

Page 105. ' but (lay till the end of this pre-
' fent Seffion of Parliament, he'll

« find feveral new Powers annex'd to the Regal Of-
* fice, and perhaps fome made void and repealed for

« the Publick Good.

Mr. Dodd. My Lords, we have now done with

our Proofs ; we have gone over the Heads of Blaf-

phemy, Irrefigion and Herefy ; the Church reflected

on ; the Queen, Miniftry, and all Orders of Men
reflected upon and abufed. We have cited thefe

Books and Paffages, not to reflect on the Govern-

ment, but as thole which put the Doctor in fome

Heat and Concern both for the Church and State

;

and we hope your Lordfhips will make the bell Con-

flruftion of the Doctor's Intentions in this Matter.

Mr. Phipps. If Blafphemy and Irreligion can en-

danger the Church ; if Treafon arid Rebellion can

endanger the Nation, I think, with great Submiffionj

the Doctor has made good his Anfwer ; and there-

fore I hopehe isnot guilty ofany Part ofthis Article.

Mr. Dee. My Lords, I beg leave that we may

apply fome Part ofthe Proofs we have read to-day

to the Fourth Article.

Mr. Phipps. My Lords, The other Article, I fear,

will be longer than will be fit to trouble your Lord-

fhips with now ; we fhall be ready to proceed when

it is your Lordfhips Pleafure.

Then the LORDS Adjourned to their Houfe Above.

Tuefday, March 7. The Eighth Day.

THE Lords comingdown into Wefiminjter-Hally

and being feated in the manner before-men-

tioned, Proclamation was made by the Serjeant at

Arms as follows

:

Our Sovereign Lady the Queen doth flrictly

Charge and Command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made: Henry

Sacheverell, Doctor in Divinity, come forth, fave

thee and thy Bail, elfe thou forfeited thy Recog-

nizance.

The Doctor appearing at the Bar accordingly,

with his Council, as before

:

Lord Chancellor. Gentlemen, you that are Coun-

cil for the Prifoner may proceed in his Defence.

Mr. Dodd. T F your Lordfhips pieafe, we will

J_ proceed to the fourth Article.

That Article contains feveral Heads: i. That the

DoElor fuggefts Her Majefty's Adminifiration tends

to the Deftruilion of the Conftitution. 2. That there

are Men of Characlers and Stations in Church and

State, who are Falfe Brethren, who undermine and

betray, and put it in the Power of others to overturn

and dejlroy the Conftitution. 3. That the Doclor

charges her Majefty, andthofein Authority underHer,

with a general Male-Adminifiration. 4. That he per-

fuades the Subjects to keep up a Diftintlion of Fatlion

and Parties, infills Jealoufies, foments Divifions, and

ftirs up the Subjetls to Arms, and perverts feveral They have villanoufly divided us with knavifh Di-

Texts of Scripture. ftinclions : And what could he mean by all this, bur

My Lords, As to the Firlt, the Doctor is fo far a Service to the Government ; and that they which

from fuo-o-efting that her Majefty's Adminifiration raife fuch falfe Infinuations, fuch Fears and Jealou-

tends to The DeftruAion of the Conftitution, that he fies, are the People he intended, and complains of?

And

has not, as we apprehend, faid any thing that can
bear fuch a Conflruction. The Doctor denies, that
he has made any Mention of Her Majefty's Admini-
firation in Church or State in his Sermon : There-
fore, How can he argue that it tends to the De-
flruction of the Conftitution ? It has not been
proved. But he takes all Opportunities to ipeak of
the Bleffings we enjoy under her Majefty's Govern-
ment ; prays for Her Prefervation ; and that She
may long Reign for the Comfort and Support of
the Church ; profeffes what he fpoke proceeded
from a tender Concern for Her Majefty and Her Go-
vernment : So that we humbly apprehend there was
little Occafion for fuch a Charge againft him.
The Second Part of the Article is, That there

are Falfe Brethren, that are Men of Character and
Station in Church and State, who undermine and be-

tray, andput it in the Power of others to overturn and
dejlroy the Conftitution. Now the falfe Brethren by
him defcribed, are Perfons who propogate falfe

Doctrines, who give up the Difcipline and Wor-
fhip of the Church, who are for Neutrality in Re-
ligion, or who wifh well to the Church, but do not
fhew their Zeal in obeying her Precepts, and de-
fending her Rights. Thefe are the Falfe Brethren
intended j and this is very different from the Alle-

gation in the Impeachment. As to that Part of
the Charge, of putting it in the Power of others to

dejlroy the Conftitution, he does not mention Men
of Characters and Stations in this Place ; but, as

I take it, in Pag. 15. where this Paffage is fuppo'fed

to be contained 5 and yet it is Twelve Pages after,

before thefe Words are mentioned. They are not

joined together, as is fuppofed by the Article ; and
fpeak nothing of that Matter. It is a Conjunction

of Paffages widely different from, and not rela-

ting to one another. The Betrayers of the Confti-

tution, to whom the Doctor does refer, are fuch as

by Writing endeavour to fubvert the Foundation of

our Church and State ; fuch as are of a Latitudina-

rian Principle, who neither believe her Faith, own
her Miffion, fubmit to her Difcipline, or comply with

her Liturgy. My Lords, Thefe are the Heads, and
Perfons, that the Dodor refers to ; and not fuch

Perfons or Things, as are pretended by the Ar-
ticle.

As to a General Male-Adminiftration under Her
Majefty, he abhors the Charge ; has no where faid

it : Always, as a good Subject, mentioned Her Ma-
jefty with the profoundeft Duty and Refpect ; nor

does he tax any in Authority with a Male-Admini-
ftration. And furely it is not fufficient to charge the

Doctor, as if he had fallen foul on the Miniftry,

when there is no Proof of it, and when there is no
Paffage in his Sermon, as we apprehend, that tends

to it. The Doctor has on all Occafions, as a good
Subject, juftified her Majefty's Title ; and particu-

larly at the Begining of this War, he preach'd a

Sermon at Oxford, before the Univerlity, therein

juftifying Her Majefty's Title to the Crown, and

Her entring into the War againft France and Spain;

wherein he has very clearly demonftrated thefe Two
Points. And as to the Charge of endeavouring to

keep up Diftinction of Parties, he is fo far from

it, that he complains of thofe that have divided us

with a Diftinction of High and Low Churchmen j
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And as he has done that, fo he takes all Opportu-

nities to pray, that we may be one Fold under one

Shepherd^ and that all invidious Diftinctions might

be laid afide.

My Lordsj The next Thing is, The railing thefe

groundlefs Fears and Jealoufies, that are fuggefted.

As to that, the Paflage we read before is quite op-

pofite : The Doctor rebukes them, that do it as ill

Chriflians, and ill Subjects ; and earneftly fets forth

the Mifchief of them. He is fo far from encourag-

ing it, that he has upon feveral Occafions feverely

cenfured it. And as to ftirring up Her Majefty's

Subjects to Arms and Violence, he abhors it, and

throughout his Sermon afierts the Doctrine of Non-
Refiftance ; which is quite contrary to this Part of

the Charge, altho' he conceives it to be the Ground

of the Impeachment. Sure there is not any one

Paflage, that tends to excite the Subjects to Arms,

in his Sermons.

My Lords, There was Notice taken of a Paflage

(that has little in it) exciting Chriflians to -put on

the whole Armour of God : But fure that is diftin-

guifhed from the Arms of Flefh and Blood : It can-

not be fo mifinterpreted, as to be underftood of any

Earthly Power whatfoever ; for as it is in the Scri-

pture, fo it is in the Doctor's Sermon, the whole

Armour of God ; Patience, Submiffion, &c. This is the

Armour he excites Chriflians to put on ; nothing

of flefhly Arms.

As to. the Charge of perverting feveral Texts

of Scripture, to make ill Impreflions on the Peo-

ple; he denies it, and had no ill Imprefiion to

make on any Perfon whatfoever : His Work was to

do good, and make good and religious Impreflions

on his Hearers. But he thinks it hard, when he

cites Texts of Scripture againft Vice and Immorality,

by a Conftruction in Prejudice of the Preacher,

thofe Texts Ihould be faid to be applied to particu-

lar Perfons. The Story of the Prophet, in the Se-

cond Book of Kings, Chap. vi. as printed in the Doc-
tor's Sermon, is miftaken ; but the Two Reflecti-

ons made upon it, are very unnatural, and not cre-

dible. The firft Inference was, That he had it by
Hearfay, and that he had not read it. Sure your

Lordfhips cannot think, but that he, that is a Doctor

of Divinity, has read every Chapter in the Bible :

He, that has been a Student in the Univerfity of

Twenty Years Handing, and more, and conftantly

keeping to the Church, certainly none can think

but he has read the Bible. But then it is turn'd the

other way upon him ; That, taking it to be fo, then

he represents himfelf to be the Prophet that could

fee the Danger, and makes the Lords and Com-
mons the People that were blind.

My Lords, This, I fuppofe, was intended to be

wittily faid ; but if it be ferioufly (and without

Raillery) confldered, there is no Wit or Senfe in it.

He mentions not the Lords and Commons at all

:

But it is true, he, as a Preacher, warns the People to

have their Eyes open, to fee the Dangers of Sin and

Vice ; fo that we apprehend, there is no Ground,
from that Paflage, to charge the Doctor with cor-

rupting the Scripture.

My Lords, The next Text that is quoted againft

the Doctor upon this Head, is, Blow the Trumpet

in Sion ; found an Alarm. Now it is urged by the

Gentlemen Managers, That this can be for nothing

but for War; and this (it's pretended) was only to

be done in Time of War, when the Priefts with the

Silver Trumpets were to found in Battle. But, my
Lords, this cannot have that Conftruction ; for who-
ever looks into the Scripture, particularly into the

Prophet Joel, and other Places, (where that Ex-
preflion is ufed) will find it to proclaim a Fall

:

They were to blow the Trumpet, to fignify the Ge-
nerality, and that all fhould take notice of it. The
Allufion is carried by an Elegancy to the Trumpet,
to fhew the Generality of it, and that all the Peo-
ple fhould humble themfelves before the Lord.
Now, to make this Sedition, to infer it to be to

excite the People to War and Rebellion, is not right

Reafoning, nor is there the leaft Colour for it.

Another Quotation he makes is much prefled upon
the Doctor, where fpeaking of the Church, he
cites that Paflage out of the Lamentations : Her Ad-
verfaries are chief, and her Enemies at prefent

profper. This is prefs'd upon us, as if the Doctor
had an Eye in it on the Miniftry. But this, we
think, is {training the Words beyond their Senfe or

Meaning : For, firft, he does not fay her Adverfa-

ries are the chiefeft, but in the loweft Degree of

Comparifon, her Adverfaries are chief ; that is, that

amongft her Adverfaries there are fome confiderable

Perfons, fome Men of Eftates and Figure. And
this, I think, appeared Yefterday in Pamphlets

that were read, fome whereof are fuppofed to be

wrote by no mean Perfons ; the Doctor cites the

Words of Scripture, and we think it can have no.

ill Conftruction. As to the fecond Part of the Ex-
preflion, Her Enemies at prefent profper, they are

the Words of the Prophet ; and how true in the

prefent Cafe, we muft fubmit to your Lordfhips,

upon what has been already offered, whether any ill

Conftruction can, or ought to be made of them.

Neither the firft nor fecond Part of thefe Words
are determined to any particular Perfons ; we cite

the Words themfelves ; they are not determined to

any Perfon whatfoever; and fo we hope no Offence

can be taken at them, nor any fuch Inference drawn

from them, as hath been endeavoured to be repre-

fented to your Lordfhips. The Doctor declares in

his Sermon, as we formerly mentioned, and read

to your Lordfhips, that he hoped what he had

fpoken would be without any Offence, as it pro-

ceeded from an honeft and good Intention, and a

tender Concern for Her Majefty's Perfon and Go-

vernment, and an hearty Zeal for the Honour and

Safety of our excellent Church and Conftitution

:

And fo we hope your Lordfhips will conftrue and

intend it. And fo we fubmit this Article, and the

Doctor's Defence, with all Humility, to your Lord-

fhips. We fhall read no more than two or three

Proclamations : The firft is againft Vice and Immo-
rality, and to ftir up Magiftrates to take care to exe-

cute the Laws. A fecond takes Notice that Her
Majefty's Commands had not been obeyed nor the

Laws executed to fupprefs Vice, and commands the

Magiftrates to be careful to do their Duty herein :

And, thirdly, a Direction that this Proclamation

fhall be read to the People out of the Defk. And
fure the reading them there, and preaching them,

or the Subject Matter of them in the Pulpit, are

confiftent together.

Mr. Phipps. "]\ /T Y Lords, We are now humbly

X X to offer to your Lordfhips Con-

fideration, our Aniwer to the fourth and laft Arti-

cle of the Impeachment, to which we think there

is no Neceffity of giving any Anfwer, becaufe we

humbly apprehend there is not any Offence charg'd

upon the Doctor in that Article; for the Article

faith, that the Doclor doth falfely andmaliciouflyfug-

geft, &c. Nov/ to fuggeft can amount to no more

than to infinuate, and is far fhort of an Averment
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or AfTertion; and whethc

finuation can be a diffident Foundation to ground
an Impeachment, is humbly fubmitted to your
Lordfhips. But fince 'tis made an Article again It

the Doctor, we humbly hope we fhall give as full

an Anfwer to the Suggeflions and Infinuations con-

tain'd in that Article, as we have to the Offences

charged in either of the other Articles.

The firft Par t of the A rticle fai th , That the Doffor

doth faljly and malkiov.Jly fuggeji that Her Majefty's

Adminiftration, both in Ecclefiaftical and Civil Af-
fairsy tends to the Deftruclion of the Conjiitution. In

anfwer to which 'tis humbly offered, that the Doctor
doth not any where mention Her Majefty's Ad-
ministration, cither in Ecclefiaftical or Civil Affairs.

He efteems it one of the greateft Bleffings and De-
liverances, That her Majefty now happily Jits on the

Throne of Her Anceftors; he prays, that God would

longpreferve Her, for the Comfort and Support ofthe

Church ; he profefleth, That what hefpeaksproceed-

edfrom a tender Concern for Her Majefty and Her
Government, and an hearty Zealfor the Honour and

Safety of our excellent Church and Conjiitution ; he

folemnly declares, That his only Aim and Intention

was earneftly to contendfor the Safety, Rights and

Eftablifhment of her Majefty, together with thofe of
the Church. Andhow after all this it can be inferred,

he fuggefls that her Majefty's Administration, in Ec-

clefiaftical and Civil Affairs, tends to the Deftruction

of the Conftitution, I cannot imagine. I humbly
fubmit, whether fuch a Charge can be inferr'd from

his Sermons, without carrying Innuendo's farther

than ever hath been attempted.

As for that Part of the Fourth Article, which

chargeth, that the Doclor doth fuggeji that there are

Men of Characters and Stations in the Church and

State, which do themfelves weaken, undermine and

betray, and do encourage and put it into the Power

of others, who are profefjed Enemies, to overturn

and deftroy the Conjiitution and Eftablifloment : The
Doctor denies he fuggefteth any fuch things con-

cerning Men of Characters and Stations.

I can't but obferve what Art hath been ufed to

make up this Article, and I do not doubt but your

Lordfhips will be of that Opinion ; for the Doctor

in Page 22, mentions Men of Characters and

Stations, but does not mention Men of Character

and Station in Church or State; but fays, there are

Men of Characler and Stations thatfhift andprevari-

cate with their Principles, andftartfrom their Religi-

on upon any Occafion ofDifficulty. Which is a Charge
upon them in their private Capacity, and does not

charge them with any Mifbehaviour in their Sta-

tions, or in any thing relating to the Publick Ad-
mini fixation; nor does he mention in that Place

their weakening, undermining and betraying, or

the encouraging or putting it in the Power of our

profefs'd Enemies to overturn and deftroy the Con-
ftitution and Eftablifhment.

And in Page 1 5, where he mentions the weakning,

undermining and betraying in themfelves, and the en-

couraging andputting it in the Power ofour profeffed

Enemies to overturn and deftroy the Conftitution and

Eftablifhment of both: There he does not mention

Men ofCharacter and Station, but chargeth the weak-

ning, l£c. on the Falfe Brethren in Church and State

;

fo that he thinks it very hard that a Part of one

Sentence in Page 22, fhould be brought back feven

Pages, and coupled with Part of another Sentence,

Page 15, and put together as one Sentence, to make
an Article of High Crimes and Mifdemeanors;
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whereas one of die Sentences hath no manner of
Relation to, or Dependaocp upon the other, and
neither of the Sentences alone can amount to or be

Charged as a High Crime and Mildemeanor.
By this Method they might have charged him

with High Treafon, or any other Crime. Nay,
my Lords, by this tranfpoiing and altering of Sen-
tences, by taking a Part of one Sentence and cou-
pling it with Part of another, they may make the

Scripture it felf fpeak Blafphemy.

But fuppofe it had been one entire Sentence, had
this been a Ground for an Impeachment? By Men
of Characters and Stations, muft Men of the higheft

Characters and Stations be neceffarily understood ?

No, my Lords : Are not inferior Officers, even Con-
ftables, Mayors, Juftices of the Peace, Officers of

the Militia, Deputy-Lieutenants, Officers of the

Army, Officers of the Cuftoms, and other Branches

of the Revenues, all Men of Station ? And are not

fome of the Stations very good ones? And are not

many of the Perfons that enjoy them Men of Cha-
racters too? And if among all thefe there may be
found fome whofe Confciences are fo tender, that

they think it a Sin to communicate with the Church
upon any other Account than to qualify themfelves

for their Offices and Stations ; and fuch who vilify

her Orders, calumniate, mifreprefent and ridicule

her Priefts and Profefibrs : Is it a High Crime and
Mifdemeanor in the Doctor to call fuch Perfons

Falfe Brethren, and to fuggeft that they are Enemies
to our Conftitution, and that they endeavour to

weaken and undermine it ? And yet this is all that

can be inferr'd from thefe two Pieces of Sentences

put together, to form this Article. And does this

bring the leaft Blemifh or Reflection on the Mini-
ftry, or thofe of the Higheft Character and Stations

in the Church? By no means: For the Ministry

prefumes that Men in thofe inferior Stations are

well-affected to our Conftitution, when they qualify

,
themfejves according to Law, by taking the Sacra-

ment and Oaths; and if any of them are not fo,

it cannot be prefumed to fall under the Notice of the

Ministry: And in many Cafes, if they did know
it, yet it would not be in their Power to redrefs it.

I remember one Inftance, in an eminent Borough in

this. Kingdom. It was proved* at the Hearing of
an Election for that Borough, that the Mayor decla-

red that no Perfon fhould be admitted into the Cor-
poration and qualified to Vote for Members of Par-

liament, but fuch as were DifTenters from the Tefi\

fo that there may be Mayor, Aldermen, and the

whole Corporation who may take the Sacrament in

the Church of England, and the Oaths, and yet

every one DifTenters : And they may elect Perfons

into much higher Stations, if they pleafe, which are

equally difaffected to our Church, and it is not in

the Power of her Majefty or the Ministry to help it.

And when there are fuch found among us, whether

the Doctor, when he chargeth them for being Falfe

Brethren, can be laid to reflect on the Miniftry, can

be faid to be guilty of High Crimes and Mifde-

meanors, I fubmit to your Lordfhips.

The Learned Gentleman who fpoke firft to this

Article, feemed to allow that Men of the higheft

Characters and Stations were not intended ; but he

objected, that to charge the inferior Magistrates

with a Neglect of their Duty, is charging the Go-
vernment with Male-Administration; in which I

cannot concur with him. But as this Cafe is, I

take it to be plain, that to charge inferior Officers

or Magistrates with a Neglect of their Duty, can-

5 G not



77$ i%i.The Trial of Henry Sacheverell D. D. 9 Ann.
not reflect on Her Majefty's Adminiftration; for

there are Magiftrates which Her Majefty cannot re-

move-, there are Negle&s which Her Majefty or

Her Miniftry cannot be prefumed to know, as I be-

fore mention'd. And to fet this in a true Light,

and to give a full Anfwer to this Objection, we have

Her Majefty's Authority to vindicate the Doftor in

this Point; for Her Majefty chargeth the Magi-
ftrates with a Neglect of their Duty, and carrieth

the Charge higher than can be inferr'd from the

Doctor*s Sermon, I mean the feveral Proclamations

that have been iffued by Her Majefty, by the Ad-
vice of her Privy-Council (which are Her Miniftry)

for fuppreffing Profanenefs and Immorality. Thofe

Proclamations take Notice of the feveral Acts of

Parliament againft Profanenefs and Immorality,

and charge the inferior Magiftrates with a Neglect

of their Duty, in not putting thofe Laws in Exe-

cution. And is it an Offence for the Doftor to

mention that in his Pulpit, which hath been fo often

repeated by her Majefty under Her Great Seal?

It has been objected, That the Doctor, fpeaking

of the Church, fays, That Her Adverfaries are

Chief. This is a Quotation out of Scripture, which

fignifies that they are Mighty, but that this reflects

on the Miniftry, or Her Majefty's Adminiftration,

I cannot apprehend.

But it is alfo objected that the Doctor, Page 5,

faith, 'that the Communion of the Church hath been

rent and divided by FacJious and Schifmatical Im-

fqftors, &c. Is the faying this is done with Impu-
nity, a Reflection on the Adminiftration ? That
Blafphemy, Atheifm and Profanenefs have been

juftify'd in Print; that the Worfhip and Difcipline

of the Church hath been profaned and abufed, her

Orders denied and vilified, her Priefts and Profef-

Fors calumniated, mifreprefented and ridiculed; that

Trumpets have been founded to Rebellion; that

Her Majefty and Her whole Adminiftation have

been reflected on, I think was fufficiently proved to

your Lordfhips Yefterday; and that it hath been

done with Impunity hitherto, I believe will not be

denied, for I have not heard that any of thefe bold

Offenders have yet been punifh'd ; and that the in-

ferior Magiftrates have neglected their Duty in that

refpect, we have Her Majefty's Authority for it.

But that this is a Reflection on Her Majefty, or

Her Miniftry, is totally denied; for the Execution

ofthe Laws againft fuch Offenders is within the Pro-

vince of inferior Magiftrates •, and God forbid that

the Faults of inferior Magiftrates fhould be charged

upon her Majefty. The feveral Proclamations iffued

out by Her Majefty, by the Advice of Her Privy-

Council, fhew, Her Majefty and Her Miniftry have

done all that in them lies to fupprefs Blafphemy,

Profanenefs, and other Vices; and that the Fault

and Neglect lies entirely at the Door of the inferior

Magiftrates: And this fufficiently anfwers the Ob-
jection, that what is charged upon inferior Magi-

ftrates cannot reflect on Her Majefty, or Her Mi-

niftry. And this is alfo a full Anfwer to that Part

of the Fourth Article, which accufeth the Doctor

with charging Her Majefty, and thofe in Authori-

ty, both in Church and State, with a general Male-

Adminiftration ; to which I would only add what

the Doctor hath faid in his Anfwer to this Article,

viz. " That he abhors the Thoughts of bringing

« any Charge againft Her Sacred Majefty, whom he

" never mentions but in Terms of the profoundeft

" Duty and Refpect ; that he doth not charge thofe

" in Authority with any Male-Adminiftration ; that

« he doth not fo much as mention the Word Male-

" Adminiftration, nor any other Word Synonymous
«* with it, or from whence it can be inferr'd, or in
" which it is or can be imply'd.

As to fuch Part of the Fourth Article, which
chargeth, that the Dotlor, as apublick Incendiary,

perfuades her Majefty's Subjecls to keep up a Di-
ftinclion of'

FacJions and Parties ; he invites the Dif-

fenters to leave their Schifm, and come fincerely in-

to the Church : He complains of thofe who have
villainoufly divided us with the knavifh Diftinctions

of High and Low Church. He wifheth we were
all one Fold under one Shepherd ; and that all thofe

invidious Diftin&ions, that diftract and confound
us, were loft.

If wifhing that People would leave their Schifm,

and come fincerely into the Church; that we were
all one Fold under one Shepherd, makes a Man a
publick Incendiary; if blackning thofe that divide

us with knavifh Diftinctions with the Character of
Villainous ; and wifhing that all thofe invidious

Diftinctions which diftract and confound us were
loft, be to keep up Diftinctions of Factions and Par-

ties, the Doctor is Guilty ; but if not, then he con-

ceives there is nothing in his Sermons which can be
a Foundation for the Charge in this Branch of the

Fourth Article.

But it hath been objected, That tho* the Doctor
invites the Diffenters to come into the Church, yet

he invites them upon his own Terms : And I hope,

my Lords, they fhall never come in upon any other

Terms than their conforming to the Doctrine and
Difcipline of the Church. I hope I fhall never fee the

Conftitution of our Church weakened, and her Pales

and Fences broken down, to let her Enemies into it.

As to the other Part of the Article,whkh chargeth

the Doctor with inftilling groundlefs Jealoufies, and
fomenting deftructive Divifions among her Majefty's

Subjects, there is no Foundation fork; for, on the

contrary, he rebukes and condemns thofe who by falfe

Infinuations, and raifing groundlefs Jealoufies and
Fears, embroil and bring it into Confufion.

As to that Part of the Fourth Article, which
chargeth, That the Dotlor excites andftirs up Her
Majefty's Subjecls to Arms and Violence ; ifPreaching

up Paflive Obedience be to ftir up People to Re-
bellion; if Preaching up the Illegality of Refiftance

be to excite Her Majefty's Subjects to take up Arms
againft Her, I own there is a fufHcient Ground in

his Sermon for this Charge; but otherwife, there is

not one Pafiage in the Sermon to warrant this Ac-
cufation.

I do admit, the Doctor, in the laft Page of his

Sermon, hath this Exhortation of St. Paul's Put
on the whole Armour of God, that ye may be able to

ftand againft the Wiles of the Devil* for we wreftle

not only againft Flejh and Blood, but againft Prin~

cipalities, againft Powers, againft the Rulers of the

Darknefsofthis IVorId, againftSpiritual Wickedneffes

in high Places. I pray, my Lords, What is it that

the Doctor in the Words of St. Paul advifes his Au-
ditors to refift? Is it not the fViles of the Devil?

With what Armour are they to refift? 'Tis with

the Armour of God. What is the Armour ofGod?
Are Guns, or Swords of Iron or Steel, the Ar-

mour of God ?

The Learned Manager that fpoke to this Point

faid, the Doctor could not mean the fpiritual Ar-

mour, becaufe he departed from the Apoftle's Spi-

ritual Meaning. And to make good this Charge,

he ufeth the fame Method that was taken to make
up the firft Part of this Article ; for the Words
cited by the Doctor are in the Eleventh and Twelfth

Verfes
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Vcrfes of the Sixth Chapter of St. Paul to the Epbe-
fw.ns ; and to find out the Doctor's Meaning, he
goes back to the Thirty-firft Verfe of the Fourth
Chapter, where St. Paul faith, Let all Bitternefs,

and IVrath, and Anger, and Clamour, and Evil-freak-

ing be pit away from you, with all Malice. And
why this fhouJd be alledged to fhew what the

Doctor means, when in the Words of St. Paul he

advifeth his Auditors to put on the Armour of God,
I cannot imagine. If he had read but two Verfcs

after thofe Words cited by the Doctor, he would
have found the Armour of God to be The Sword of
the Spirit, the Shield of Faith, the Breaft-plate of
Righteoufnefs, and the Helmet of Salvation; and the

Doctor could mean no other Armour : And how
Her Majefly, or thofe in Authority under Her, can

be refilled by this Armour, or what Violence Her
Majefty's Subjects can ufe with thefe Arms, I fub-

mit to your Lordfhips. 'Tis plain, that the Prin-

cipalities, Powers and Rulers here meant, are not

Earthly Principalities, Powers and Rulers ; but the

Principalities, Powers and Rulers ofDarknefs, againft

which Swords and Guns are but a very weak and

feeble Defence. Thefe Things being confider'd, 1

think there is nothing to be collected from this Pa-

ragraph, that can excite Pier Majefty's Subjects to

Arms and Violence ; unlefs it be, to take the Ar-

mour of Cod, to refift the Devil and all his Works ;

which, I hope, is not a High Crime and Mif-
demeanor.

As a further Evidence that the Doctor excites Her
Majefty's Subjects to Arms and Rebellion, it is ob-

jected, That the Doctor, in his Sermon, Pag. 26.

fays, Let us therefore, being well ajfur'd how much
our Caufe deferves, and how much at prefent it re-

quires our braveft Refolutions, hold faft our Inte-

grity and Religion without wavering, and earneftly

contend for the Faith which was once delivered to the

Saints. And is not this wholefome and religious

Advice ? The more ftrongly and openly the Caufe

is oppugned, the braver Refolution it requires to

defend ic. The Caufe of Religion is attack'd by

Atheifts and Deifts •, the Caufe of Monarchy, by
Affertors of Republican and Seditious Principles ;

the Caufe of the Church, by Papifts and Sectaries

of all forts ; and therefore it requires our braveft

Refolutions to defend the Church, the Queen, and

the Conftitution, with the fame Zeal they are at-

tack'd, as the Doctor explains himfelf ; Not doubt-

ing, if we fhew the fame Courage, and indefatigable

Zeal and Labour to defend, as our Adverfaries to

reproach, divide and ruin our Church ; neither their

united Malice nor Power, nor all the Plotsjyid Ma-
chinations 0/Rome, nor the very Gates of Hell it

felf, fhall ever be able to prevail againft Her. And
fhall this be conftrued to excite Her Majefty's Sub-

jects to Arms and Violence ?

As to the laft Part of the Article, which chargeth,

That the Doclor doth wickedly wrejl and pervert

divers Texts of Holy Scripture : It feems, the

Printer of the Second Edition miftook one Text.

If the Doctor had perverted, or wickedly wrefted

the Text, he mult have been fubject to a Profecu-

tion in another Place ; but it would not have been

a Ground for an Impeachment of High Crimes and

Mifdemeanors.

To conclude -My Lords, If condemning the

Dethroning and Murdering the Royal Martyr King

Charles the Firft, be to cafe black and odious Co-

jours on his late Majefty and the Revolution ; if

the averring the utter Illegality of Refiftance to

the Supreme Power in all things lawful -, if Preach-
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ing^ the Doctrine of Paflive Obedience and Non-
Reiiftance, which hath been enjoined by our
Church, and confirmed by the Legiflature, and is

the Doctrine of all Chriftian Churches, fhall be
conftrued to be a Reflection on the Revolution, and
a greater Reflection on it now, than the Preaching
of the fame Doctrine was in the Reign of his late

Majefty, who was the Happy Inftrument of that

Revolution : If the Doctor be a Criminal for

Preaching that Doctrine which the Right Reverend
Fathers of our Church, and other Eminent Divines,

havepreach'd, with the Approbation and Appiaufe
of the Crown, and both Houfes of Parliament ; then
the Doctor is guilty of the High Crimes and Mif-
demeanors in the firft Article.

And if to wifh that Diffenters, who qualify

themfelves according to the Act, may enjoy the full

Benefit of it ; if to defire the Laws to be put in

Execution againft fuch who will not comply with
the Terms prefcribed by the Act, and againft A-
theifts, Deifts, and fuch who frequent no Religious

Worfhip at all, and are particularly excepted out

of the Aft of Toleration ; and if to aflert, that a

Sentence ratified in Heaven cannot be reverfed on
Earth, be to affirm the Toleration unreafonable,

and the Allowance of it unwarrantable ; then the

Doctor is alfo guilty of the High Crimes in the Se-

cond Article.

And if to aflert the Prejudice the Church re-

ceives by Schifm and Occafional Conformity; if

the fhewing the heavy Judgments which may be

brought down upon a Church and Nation, by Blaf-

phemy, Atheifm, Prophanenefs and Immorality ;

if to fhew the Danger the Queen and Church are

in, by the rebellious Principles that are daily

broach'd and publifh'd, be to aflert the Church is

in Danger under Her Majefty's Adminiftration ;

the Doctor is likewife guilty of the Crimes in the

Third Article.

And laftly, If to pray for Her Majefty's long

Continuance on the Throne, for the Comfort and
Support of the Church and Nation ; if to fhew

that the Laws againft Atheifm, Blafphemy, Pro-

phanenefs and Irreligion, be not put in due Execu-

tion by inferior Magiftrates ; that is, if to aflert in

his Pulpit what Her Majefty, by Advice of her Mi-
niftry, hath afferted in Four Proclamations, be to

reflect on Her Majefty and Her Miniftry, and to

charge Her Majefty with Male-Adminiftration in

Church and State ; and if exhorting the People to

put on the Sword of the Spirit, the Shield of Faith,

the Breaft-plate of Righteoufnefs, and the Helmet of

Salvation, to refift the Devil, and all the Powers of
Darknefs, be to excite Her Majefty's Subjects to

Arms and Violence againft her Majefty ; and if

Preaching up Paflive Obedience and Non-Refiftance,

is to ftir up People to Rebellion ; then the Doctor

is guilty of the Fligh Crimes and Mifdemeanors in

the Fourth Article ; efpecially, if ftrain'd, foreign

and unnatural Inferences, Infinuations and Innu-

endo's are to pafs for Proof. But otherwife I pre-

fume to fay, the Doctor is not guilty of any of the

Offences charged in either of the Articles; and I

humbly hope, your Lordfhips will be of that Opi-

nion.

Mr. Dee. "j\ fit
Y Lords, This Article is fhort of

J.VJL tne f°rmer Articles, in the man-

ner of the Charge. The firft Part of it is a Charge

upon the Doctor, That he fuggefts only, That Her

Majefty's Adminiftration tends to theDeftrutlion ofthe

Conftitution. As to this Part of the Article, (as

5 G 2 has
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has been obferved) there is no Pafiage in the Ser-

mon mentioning Her Majefty, but with the greateft

Refpect, and with hearty Prayers for Her. The
Words Minifters, and Mini/try, are not found in the

whole Sermon : Therefore, to find any Charge on

them by the Doctor, we muft look to the Second

Part of the Article, which charges the Doctor with

fuggefting, That there are Men of Character and

Stations, who are Falfe Brethren, and do undermine

the Conftitution, and endeavour to betray the Church

and confequently charges Her
Male-Adminiftration.

My Lords, As to this Part of the Charge, viz.

That the Doctor doth fuggeft, that Men of Charac-

ters and Stations are Underminers of our Conftitu-

tion, it is not to be found in any Part of the Ser-

mon : But if he doth fuggeft, that Men of Charac-

ters and Stations (not faying of what Characters,

or what Stations) are Falfe Brethren, (if your

Lordfhips take notice what thofe Men are, whom
the Doctor calls Falfe Brethren) it will not be a

fufficient Ground for a Charge of High Crimes and

Mifdemeanors. There are Four Sorts of Perfons,

that the Doctor charges as Falfe Brethren : Thofe

that propagate Falfe Doctrines ; Thofe that give up

the Difcipline of the Church ; Thofe that are for

a Neutrality in Religion ; and Thofe that own
themfelves to be of the Church, but live not accord-

ing to her Rules. Now to fay, that there are

fome Men of Character and Stations in the Nation

that are Falfe Brethren, within fome one or other

of thefe Defcriptions, I wifh I could fay it was not

true. But when the Doctor comes to charge fome

Perfons as Underminers of the Church and Confti-

tution, they are defcribed to be either thofe Perfons

that fubvert the Fundamentals of Religion, as A-
theifts, Deifts, Socinians, and fuch like ; or Occa-

sional Conformifts, Perfons that creep into the

Church, only with a Defign to do it a Mifchief.

And I think thefe Perfons may be juftly faid to be

Underminers of the Church.

My Lords, There is a General Charge againft

the Doctor, That he excites the People to Rebellion.

If this could be naturally inferr'd from his Words,
he muft be guilty of Self-Contradiction, and ought
rather to be pitied as a weak, foolifh Man, than pu-

nched as a cunning Incendiary. For when he hath

fo pofitively affirmed the utter Illegality of Refi-

nance to the Supreme Power, if any Thing had
dropp'd from him in the fame Affembly tending to

a Trumpet in Sion ; fo exprefly contrary to the Com-
mand of God, to cry aloud, and fpare nor. So that

thefe Words do plainly interpret what the Doctor
meant by founding a Trumpet.
My Lords, There was another Thing taken no-

tice of from this Preface, and that was the Encou-
ragement he gives to People to Arms and Violence,
againft fuch as would deftroy the Church, &c.
The Words of the Doclor are thefe: If honeft Men
willJitJIM, and give up their Caufe through want of

ajejly with a General Courage, or a jufl Senfe of the dangerous Attempts
of our Enemies ; we may, without the Spirit of Pro-
phecy, forctel what will become of our Conftitutiony
when it is fo vigoroujly attackedfrom without, andfo
lazily defendedfrom zvithin. This was looked upon
as dividing the People, and exciting them to make
Refiftance. But if the Gentlemen had looked a
little before, in the fame Paragraph, they would
have found who the Afiailants he mentions were ;
and then they would not, I conceive, have blamed
the Doctor, for encouraging the People to make a
vigorous Defence. The Affailants are thofe that
make rebellious Appeals to the People, as the only
Judges of Right and Wrong, and the Dernier Re-
fort of Juftice and Dominion : Thefe, he fays, are
the fafhionable Methods now made ufe of to un-
dermine the Church and Legiflature, by breaking
in upon the Prerogative of the Crown, by threat-

ning them with imaginary Legions, and a Popu-
lar Tribunal, where their Authority is to be tried

and determined. To put a Hop to this Thing, is

what he fays is the Intent of his Difcourfe. Now
if thefe are the Perfons that attack the Conftituuon,
that appeal to the People as the only Judges of
Right and Wrong, if thefe are the Afiailants, fure-

ly the Doctor may encourage the People vigoroufly
to defend themfelves againft them.

My Lords, There was one Thing more taken
notice of by the Gentlemen Managers, That the
Doctor had given great Offence to the Commons,
by an Exprefiion he has made ufe of, by way of
Exclamation, in the Clofe of his Anfwer to the
Articles ; and that runs thus : Hard is the Lot of
the Minijlers of the Gofpel, if when they cite the

Word of God in their General Exhortations to Piety

and Virtue, or in their Reproofs ofMen's Tranfgref-

Jions, or where they are Lamenting the Difficulties

and Conflitls with which the Church of Chrift, whilfi

Militant here on Earth, muft always ftruggle ; the

feveral Texts and Paffages by them cited, fhall be

Rebellion, he would have expofed himfelf to the faid to have been by them meant of particular Per-

utmoft Ridicule.

My Lords, Some Things have been obferved out

of the Preface to his Sermon at St. Paul's: One Ex-
prefiion is that of founding a Trumpet. I fhould

not have thought this worth taking notice of, but

that fome of the Gentlemen did lay fome Strefs on

it, as if this were founding an Alarm, exciting Peo-

ple to Arms : But I conceive, that the Words out

of the Mouth of the Doctor, bear the fame Senfe

as out of the Mouth of the Prophet. But for fear

that he fhould be mifconftrued, the Doctor ex-

plains himfelf by the Words immediately follow-

ing, and fhews, that fuch Prohibition or Reftraint

laid on the Clergy, as are there fuggefted, are ex-

prefly contrary to the Command of God. His
Words are thefe : We are told by thefe Men, who
wouldfout both our Eyes and our Mouths, in order the

more effectually to undermine and deftroy us, that the

Pulpit is not a Place for Politicks ; and that it is the

Bufinefs ofa Clergyman topreach Peace, and notfound

fons and Things, and fhall be conftrued in the moft
Criminal Senfe, and be made byfuch Conftrutlion one

Ground of an Impeachmentfor High Ct imes and Mif-
demeanors. If this Suppofition, as the Doctor has

put it, be turned into a Pofition, he hopes you will

pardon him for his Exclamation. If Generals have
not been tied to Particulars, to make up thefe Arti-

cles, then the Doctor had no Reafon to make this

Exclamation : But if the Doctor's Sermon hath been
fo treated, in order to frame the Articles againft

him, then he is not blameable for that Exprefiion.

My Lords, The Doctor has never before been

charged with Difloyalty to the Government: He
hath always been a Man of that Probity, and of fo

blamelefs a Life and Converfation, that he hath not

been fo much as attack'd en that Account. And
when a Man of his Character is brought before

your Lordfhips, for a Sermon preached in a pub-

lick Congregation, for a Doctrine that is the Doc-

trine of the Church of England, and for which he

has
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has the Authority of fo many of the Fathers of that

Church, as well as of many of her Learned Sons

:

For him, I lay, to be brought before your JLord-

fhips (by an Impeachment) on that Account, fuire-

Jy he may be allowed to fay this : His Lot (at lealt)

is hard, that he fhould be made the firft, and fo fo-

lerhn Example ; when he only followed fo many
and great Examples, as have been let him from the

Beginning of the Reformation down to this Time.
And when your Lordfhips conlider the Circum-
ftances of the Doctor, I hope your Lordfhips will

think, that the Defence of this Profecution, muft be

a fufficient Punifhment for any Crimes he is charged

with, and of which he can be fuppofed guilty

:

And fo I fubmit him, and his Caufe, to your Lord-
fhips Juftice.

Dr. Henchman. "14. /TY Lords, In the General Pre-

XVJ. amble to the Articles of Im-
peachment, Doctor Sacheverell is faid to have

preached and publifhed Two Diicourfes, with an

Intention to defame Her Majefty's Adminiftration

;

and this laft Article contains feveral particular

Charges, of a very high Nature, and great Malig-

nity, againft Her Majefty's Flappy Adminiftra-

tion.

For a General Anfwer to this Article, I muft beg

your Lordfhips Patience, to look back again upon

thofe Paflages of this Sermon, which I humbly of-

fer'd to your Lordfhips Confideration under the

Third Article, which will fet the Doctor's Intentions

in a clear Light. In one of them, he readily ac-

knowledges the great Bleffing we at prefent enjoy,

by Her Majefty's happily fitting on the Throne of

Her Anceftors : And in the other Places, where he

mentions Her Majefty, it is with great Refpecl,

and hearty Addrefles to God, long to preferve Her
on that Throne ; and at laft concludes with this fo-

lemn Proteftation ; That what he had then fpoken,

proceeded from a good Intention, and tender Con-

cern for Her Majejly's Perfon and Government, and a

hearty Zealfor the Honour and Safety of our Excellent

Church and Confiitution.

My Lords, Some Regard is to be had to the De-

clarations of every honeft Man, in relation to his

own Thoughts and Intentions, which are known on-

ly to God and his own Confcience : And certainly,

when a Prieft of the Church of England does, in

the Prefence ofGod, and the Face ofthe Congregation,

folemnly declare, That what he fpeaks is with a

tender Concern, and hearty Zeal for Her Majefty's

Perfon and Government ; no loofe Words, or di-

ftant and unconnected Expreffions, ought to be con-

ftrued to a direct contrary Senfe of fo exprefs a

Declaration. My Lords, The Senfe of thefe Words
is plain and obvious to every Man's Underftanding

:

But if a Paifage in the Two and Twentieth Page of

this Sermon, in it felf, and as it ftands in its proper

Connection, (not Criminal,) muft be conftrued by

what is faid in the Fifteenth Page, little relating to

the fame Purpofes, and both thefe Paflages explain'd

by a Third ftill farther diftant ; by fuch a Method,

the moft inoffenfive Difcourfe may be made blame-

able, and it will be very difficult to make any De-

fence.

My Lords, It has been objected by the Learned

Managers, That the Doctor chofe an unfeafonable

Time, and an improper Place, to vent his Notions

in. But how does it appear, that either the one or

the other was of his own Choice ? Does it not ra-

ther appear, that he was called to perform that Du-

ty by the publick Magiftrate > and that both the

78r
Time and Place were of his Appointment? Or
how can it, at this Time, be thought unfeafonable,

to maintain the Doctrine of our Church, when
fuch Swarms of infamous Libels are daily publifhed

in Oppofltion to it ? Or what Place can be more
proper for this Purpolc, than that in which fuch
Libels ufually firft appear, and moft prevail ? Whe-
ther the Doctor performed his Duty, by Preaching
that Doctrine there, which the Rubrick of our Li-
turgy exprefly commands him to teach on that

Day, muft be fubmitted to your Lordfhips : And
certainly it will always be thought proper, on that

Day that our Church and State were delivered from
a moft horrid Confpiracy, to preach againft the

Sin of Rebellion : Upon that Day that the Whole
Nation was delivered from a Popilh Confpiracy,

it will always be proper to fhew, that Refiftafice

of the Higher Powers is the Doctrine of Papifts,

and firft proceeded from them. It is well kne n
to your Lordfhips, what the General Duty of Mi-
nifters obliges them to ; but upon State-Days,

when they are commanded by Supreme Authority,

and directed by the Rubrick, what Subject to treat

of ; it would be Contempt in them not to obey the

Commands of their Superiors, or not to infift upon
that Doctrine which they are peculiarly ordered to

explain. And I humbly apprehend, that thofe Re-
verend Prelates, fome of whofe Expreflions were
lately read to your Lordfhips, would not have re-

ceived the Thanks of this Honourable Houfe, if

they had not adapted their Difcourfes to the So-

lemnity of that Day, which they then cele-

brated.

My Lords, Upon a general View of this and the

other Articles, the whole Charge will appear to be
fupported, not by any one plain Propofition, but by
Inferences and fuppos'd Conftructions. It has been

my Endeavour, under every Article, to lay before

your Lordfhips one or more clear Paffages of this

Sermon, which fufficiently declare the Author's In-

tention as to that Article ; and I muft leave it to

your Lordfhips Confideration, how far an Infinua-

tion or Inference will be outweighed by an exprefs

Declaration. If there are any Words in this Dif-

courfe which' feem to bear . a doubtful Meaning,
your Lordfhips will in all Cafes incline to the moft
favourable Side ; and in this Particular, the Cha-
racter and Function of a Minifter will deferve fome
more than ordinary Allowance. My Lords, It is a

known Rule in the Roman Law, In ambiguis oratio-

nibus maxime fententia fpeclanda ejt ejus qui eas

protulijfet. Where-ever Words are capable of a

double Conftruction, there the Intention of the

Speaker is chiefly to be looked after, and attended

to. Every Man has a Right to explain his own In-

tentions ; and the darker and more obfeure Expref-

fions of his Difcourfe muft be conftrued by thofe

Paflages which are more plain and explicit. This

is a Rule in all Civil and common Cafes between

Man and Man; but in Criminal Cafes, there that

Law. exacts a ftricter and a nicer Proof: Where-
ever the Life or Liberty of a Citizen is concerned,

there the Proofs ought to be Line mendiand clario-

ra, as evident as the Sun at Noon-day, and iuch as

will convince every one at firft SigfojE.

My Lords, I mention thefe Maxims of the Ro-

man Law only as they are agreeable to the common
Senfe and Underftanding of Mankind, as Rules of

Reafon and Equity, which your Lordfhips have al-

ways governed your felves by, and always will.

The laft of 'em I mention with the greater Confi-

dence, becaufe I find it has once already received

the
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the Sanction of this honourable Houfe, in Sir Sa-

muel Bernardifton's Cafe ; in which it is declared,

"That Innuendo's or fuppofed Conftruclions ought not

to be allowed'; for all Accufations Jhould be plain,

and the Crimes afcertained. This, my Lords, has

once been the Refolution of this Honourable Houfe,

and we humbly hope your Lordfhips will not de-

part from a Precedent fo well eftablifhed. My
Lords, one Part of this laft Article is, That the

Doctor has wrefted feveral Texts of Scripture to

feditious Purpofes ; but it has not yet appeared that

he ever harboured one feditious Thought : Whe-
ther he has perverted any Texts of Scripture will

be belt explained by himfelf, when your Lordfhips

fhall be pleafed to hear him.

Mr. Dodd. My Lords, We defire to read two or

three Proclamations : The Firft is to direct the Ma-
gistrates to put the Laws in Execution againft Pro-

phanenefs and Immorality ; and that not being duly

obferved, the Second Proclamation takes notice

thereof, and directs the Magistrates to put the fame

in Execution : And there are two fubfequent Pro-

clamations to the fame Purpofe.

Clerk Reads.] By the Queen, A Proclamation, for

Reftraining the Spreading Falfe News, and Print-

ing and Publifhing of Irreligious and Seditious

Papers and Libels.

ANNE R.
' W 1 ^ereas by an Ad of Parliament made in

VV ' the Third Year of the Reign of King
' Edward the Firft, It is Enacted, that none be fo

' hardy to tell or publifh any falfe News or Tales,
' whereby Difcord, or Occafion of Difcord or Slan-
' der may grow between the King and his People,
* or the great Men of the Realm ; and that he that

* doth fo, fhall be taken and kept in Prifon until
4 he hath brought him into Court which was firft

1 Author of the Tale. And by another Act made
5 in the Second Year of the Reign of King Richard
4 the Second, it is declared, That the devifing,

' fpeaking and telling fuch falfe News and Tales,
6 was likely to occafion great Peril and Mifchief to,
8 and the quick Subverfion and Destruction of this
1 Realm : For the preventing whereof, it is thereby
'• Enacted, That none be fo hardy to devife, fpeak
; or tell any falfe News, Lyes, or other falfe Things,
' of Prelates, Noblemen, and Officers of the Crown
; therein named, whereof Difcord, or any Slander,
; might arife within this Realm, under the Pain or-
; dained by the faid Statute of King Edward the

Firft. And by another Act made in the Twelfth
1 Year of the Reign of the faid King Richard the

Second, it is Enacted, That when any fuch fhall

be taken and imprifoned, and cannot find him by
whom the Speech be moved, that he fhall be
punifhed for fuch his Offence. And whereas the

preventing of the fpreading and publifhing of falfe

News and Tales, and the Writing, Printing and
Publifhing of Heretical, Blafphemous, Irreligious,

Treafonable, Seditious and Scandalous Books,
Pamphlets, Libels and Papers, is a Matter which
requires our Publick Care, and is of great Con-
cernment ; efpecially confidering, that by Reafon
of the general Licentioufnefs of the Times, fince

an Act for preventing Abufes in Printing Seditious,

Treafonable and Unlicenfed Books and Pamphlets,

and for regulating of Printing and Printing- PrefTes,

made in the Thirteenth Year of the Reign of

Our late Royal Uncle King Charles the Second.

' and continued by an Aft made in the Fourth Year
4 of the Reign of the late King William and Queen
4 Mary, expired, many Evil-difpofed Perfons have
* Written, Printed and Publifhed divers Heretical,
( Blafphemous, Irreligious, Treafonable and Seditious
4 Books, Pamphlets, Papers, and many falfe, infa-
4 mous and fcandalous Libels, and do continue fuch
* their unlawful and exorbitant Practices, endeavour-
4 ing thereby to traduce and reproach the Ecclefi-
* aftical and Temporal Government of this King-
4 dom, and the publick Minifters of the fame, and
4 the Proceedings and Members of both Houfes of
' Parliament, and other our loving Subjects, to the
4 high Difhonour of Almighty God, and the en-
4 dangering the Peace of thele Kingdoms, contrary
' to the faid Statutes, and the common Laws ofour
4 Realm : We therefore (with the Advice of our
4 Privy-Council) do by this Our Royal Proclama-
4 tion Charge and Command all our Subjects, of
4 what State or Condition fo ever they be, That they

« do not henceforth prefume, either by Writing,
4 Printing or Speaking, to tell or publiih any falfe

4 News or Tales, contrary to the Statutes before-

* mentioned; nor Write, Print, Publifh or Sell, or
* caufe to be Written, Printed, Publifhed or Sold,
* any Heretical, Blafphemous, Irreligious, Treafona-
4 ble, or Seditious Books, Papers or Pamphlets, or
4 any fcandalous Libels, reflecting upon us, or upon
* the Ecclefiaftical or Temporal Government of this
4 Realm, or any of our publick Minifters or Officers,
4 or on the Proceedings of either of our Houfes of
* Parliament, or any the Members thereof, or upon
4 any other of our loving Subjects. And we do
4 hereby further declare, That we will proceed with
* the utmoft Severity and Rigour ofLaw, againft all
4 fuch Perfons who fhall be Guilty of any the ma-
4 licious and unlawful Practices afbrefaid : We be-
4 ing refolved, as much as in us lies, to fupprefs the
4 faid Enormities by a more ftrict and exemplary
4 Punifhment of all fuch Offenders herein, as fhall

* hereafter be difcover'd : To the Difcoverers where-
4 of we will give all due Encouragement. And we
4 do hereby ftraitly charge and command all and
4 Angular our Judges, Juftices of the Peace, She-
4 riffs, Mayors, Bailiffs, and all other our Officers
4 and Minifters whatfoever, to take effectual Care
« for the fpeedy Apprehenfion, Profecution and
4 Punifhment of all fuch Perfons, who fhall at any
4 Time hereafter be found Offenders herein.

Given at Our Court at Whitehall, the Twenty-

Sixth Bay of March, 1702. In the Firft Tear

of Our Reign.

GOD fave the QUEEN.

Mr. Dodd. Now read the Second. Read the Date

firft.

Clerk Reads.] Given at Our Court at St. JamesV,
the Five and Twentieth Day of February, 1702.

In the Firft Tear of Our Reign.

By the Queen, a Proclamationfor the Encouragement

of Piety and Virtue, and for Preventing and

Punifhing of Vice, Prophanenefs and Immorality.

ANNE R.
' TT7 Hereas on our Acceffion to the Throne, we

yV ' thought fit, by the Advice of our Privy-
4 Council, to iffue out our Royal Proclamation for

4 the Encouragement of Piety and Virtue, and for

4 the Preventing and Punifhing of Vice, Prophane-
4 nefs and Immorality : And whereas we have been
4 informed, that our Laws mentioned in the faid

1
4 Pro-
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Proclamation have not been executed according

to our juft Expectation and Commands : We moft
ferioufiy and religioufly confidering, That it is an

indifpenfible Duty on us, to be careful, above all

other things, to preferve and advance the Honour
and Service of Almighty God, and to difcourage

and fupprefs all Vice, Prophanenefs, Debauchery
and Immorality, which are fo highly diipleafing

to God, fo great a Reproach to our Religion and
Government, and (by Means of the frequent ill

Examples of the Practicers thereof) have fb fatal

a Tendency to the Corruption of many of our

loving Subjects, otherwife religioufly and virtu-

oufly difpofed, and which (if not timely reme-

died) may juftly draw down the divine Ven-
geance on us and our Kingdoms : We aHb hum-
bly acknowledging, That we cannot expect the

Blefling and Goodnefs of Almighty God, (by

whom Kings and Queens reign, and on which we
entirely rely) to make our Reign happy and pro-

fperous to our felf and our People, nor hope for

the Divine Affiftance to deliver us from the great

and imminent Dangers which our Kingdoms, and

the true Proteftant Religion eftablifhed among us,

are in this prefent Juncture threatned with, with-

out a religious Obfervance of God's Holy Laws.

To the Intent therefore that Religion, Piety, and

good Manners may, (according to our moft hearty

Defire) flouriih and increafe under Our Admi-
niftration and Government; We have thought

fit (by the Advice of our Privy-Council) to iffue

this our Royal Proclamation •, and do hereby de-

clare our Royal Purpofe and Refolution to dis-

countenance and punifh all manner of Vice, Pro-

phanenefs and Immorality in all Perfons, of what-

foever Degree or Quality, within this our Realm

;

and particularly in fuch as are employed near our

Royal Perfon : And that for the greater Encou-
ragement ofReligion and Morality, we will, upon
all Occafions, diftinguifh Perfons of Piety and
Virtue by Marks of our Royal Favour. And we
do expect and require, That all Perfons of Ho-
nour, or in Place of Authority will give good Ex-
ample by their own Virtue and Piety, and to

their utmoft contribute to the difcountenancing

Perfons of diffolute and debauch'd Lives, that

they, being by that Means reduced to Shame and

Contempt, for their loofe and evil Actions and

Behaviour, may be thereby alfo enforced the fooner

to reform their ill Habits and Practices, and that

the vifible Difpleafure of good Men towards

them, may (as far as it is poffible) fupply what the

Laws (probably) cannot altogether prevent. And
we do hereby ftrictly enjoin and prohibit all our

loving Subjects, of what Degree or Quality foever,
; from playing on the Lord's Day at Dice, Cards,

or any other Game whatfoever, either in publick

or private Houfes, or other Place or Places what-

foever ; and do hereby require and command
them, and every of them, decently and reverently

to attend the Worfhip of God on every Lord's-
1 Day on Pain of our higheft Difpleafure, and of

being proceeded againft with the utmoft Rigour
1 that may be by Law. And for the more effectual

; reforming of all fuch Perfons, who by Reafon

of their diffolute Lives and Conventions are a
1 Scandal to our Kingdom ; our further Pleafure
1

is, and we do hereby ftrictly charge and command
1

all our Judges, Mayors, Sheriffs, Juftices of the
; Peace, and all other our Officers and Minifters,
1 both Ecclefiaftical and Civil, and all other our
1 Subjects, whom it may concern, to be very vigi-

lant and ftrict in the Difcovcry, and the effectual

Profccution and Punifhmcnt of all Perfons who
fhall be guilty of exceflive Drinking, Blafphemy,

; prophane Swearing and Curling, Lewdnefs, Pro-
: phanation of the Lord's-Day, or other diffolute,
; immoral or diforderly Practices ; and that they
; take care alfo effectually to fupprefs all Bawdy-
; Houfes, publick Garni ng-Houfes and Places,
; and other diforderly Houfes ; and to put in Exe-
: cution the Statute made in the nine and twentieth
: Year of the Reign of our late Royal Uncle King
: Charles the Second, intitled, An Attfor the better
'• Obfervation ofthe Lord's Day, commonly called Sun-
'• day ; and alfo an Act of Parliament made in the
: ninth Year of the Reign of our late dear Brother
; King William the Third, intitled, An A£f for the

•more effectualfuppreffing ofBlafphemyand Prophane-
' nefs ; and all other Laws now in Force for the pu-
: nifhing and fuppreffing any ofthe Vices aforefaid j
; and alfo to fupprefs and prevent all Gaming what-
; foever, in publick or private Houfes on the Lord's
; Day ; and likewife, that they take effectual Care
1 to prevent all Perfons keeping Taverns, Choco-
; late-Houfes, Coffee-Houfes, or other Publick
* Houfes whatfoever, from felling Wine, Chocolate,
! Coffee, Ale, Beer, or other Liquors, or receiving
' or permitting Guefts to be or remain in fuch
6 their Houfes on the Lord's-Day, (except in Cafe
' of Neceffity and Charity) as they will anfwer it

' to Almighty God, upon Pain of our higheft
4 Difpleafure. And for the more effectual Proceed-
' ing herein, we do hereby direct and command all

' our Judges of Affize and Juftices of the Peace, to
4 give ftrict Charges at their refpective Affizes and
4 Seffions, for the due Profecution and Punifhment
' of all Perfons that fhall prefume to offend ia
4 any the Kinds aforefaid ; and alfo of all Per-
4 fons that contrary to their Duty, fhall be re-
1 mifs or negligent in putting the faid Laws in

* Execution ; and that they do at their refpective

* Affizes and Quarter-Seffions of the Peace, caufe
4 this our Proclamation to be publickly read in open
4 Court immediately before the Charge is given.
4 And we do hereby further charge and command
4 every Minifter in his refpective Parifh-Church or
4 Chapel, to read or caufe to be read this our Pro-
4 clamation, at leaft four Times in every Year, im-
4 mediately after Divine Service, and to incite
4 and ftir up their refpective Auditories to the Prac-
4 tice of Piety and Virtue, and avoiding of all Im-
4 morality and Prophanenefs. And to the end that
4

all Vice and Debauchery may be prevented, and
4 Religion and Virtue practifed by all Officers,

* private Soldiers, Mariners, and others, who are
4 employed in our Service by Sea or Land ; We do
4 hereby ftrictly charge and command all our Com-
4 manders and Officers whatfoever, That they do
4 take care to avoid all Prophanenefs, Debauchery,
* and other Immoralities ; and that by their own
' good and virtuous Lives and Conversations, they
4 do fet good Examples to all fuch as are under their

4 Care and Authority ; and likewife take care ofand
4 infpect the Behaviour of all fuch as are under 'em,
* and to punifh all thofe who fhall be guilty of any
4 the Offences aforefaid, as they will be anfwerable
4 for the ill Confequences of their Neglect herein.

GOD fave the QUEEN.

Mr. Dodd. My Lords, There are two fubfequent

Proclamations preffing Magiftrates to put the Laws
in Execution in this Cafe •, but they are to the fame

Purpofe, therefore I think we need not lpend your

Lordfhips
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Lordfhips Time to read them : They are to the

fame purpofe with the lad, taking notice that the

Magiflrates had not done their Duty as required.

My Lords, We have now done our Defence j

only we have one Petition to make, That your Lord-

fhips would be pleas'd to hear the Doctor fpeak for

himfelf : There are fome things more proper for

him to give an Account of, than for his Council.

We apprehend the moft proper Time will be after

the Gentlemen Managers for the Houfe of Com-
mons have replied -, but we thought it proper to

mention it to your Lordfhips now, and humbly

fubmit it to your Lordfhips.

Mr. Phipps. My Lords, The Reafon why we
troubled your Lordfhips with reading thofe Procla-

mations, was to fhew your Lordfhips, that the in-

feriour Magiflrates being negligent of their Duty in

putting the Laws in Execution againft Prophanenefs,

her Majefty put out another Proclamation to quicken

them to it ; therefore when the Doctor charges

the Magiflrates with a NeglecT: of their Duty, it can-

not be underflood to be a Reflection on the Queen
or the Miniftry, becaufe you fee what great Care

her Majefty has taken : So that we think this lafl

Article is fufficiently clear'd by thefe Proclamations.

One thing, my Lords, I think we have not troubled

your Lordfhips with, and that is the Journal of

your own Houfe in the Cafe of Sir Samuel Barnar-

difion : If the Gentlemen of the Houfe of Commons
think it otherwife, we are ready to read it.

Sir Jofeph Jekyll. My Lords, I have the Com-
mands of the Gentlemen employed in this Service

with me, to mention to your Lordfhips, that they

are under a great Surprize, that the Council for the

Doctor fhould take upon them to propofe to your

Lordfhips, that the Doctor might fpeak after the

Commons Reply : I have Inftruclions (fince the

Doclor's Council have referred fome Part of the

Defence to himfelf) to tell the Doctor, that if he

has any thing to fay for himfelf, now is his Time
before the Commons reply ; the Commons claiming

it as their Right to fpeak lafl.

Mr. Dodd. My Lords, wefubmic to it. Doctor,

goon.

Dr. SachevereU. "j\ /J Y Lords, The Defence made

jLVJL by my Councilhus been fofull

and particular, and the Trial itfelf drawn out into

fo great a Length, that I fhould not add to your

Lordfhips Trouble by faying any thing for my Self,

did I not think that in fuch a Caufe as this, (wherein

the Doclrine of our Church, the Dignity of that

Holy Order to which I belong, and even the Com-

mon Intereft of Chriftianity itfelf, are fo nearly

concerned) it becomes me not to be altogether

filent.

For, my Lords, it has been owned by fome ofthe

Managers for the Honourable Houfe of Commons,

that tho' I am the Perfon impeached, yet my Con-

demnation is not the Thing principally aimed at. I

am, it feems, an infignificant Tool of a Party, not

worth regarding ; the avowed Defign of my Impeach-

ment Is, by the means of it to procure an Eternal

and Indelible Brand of Infamy to be fixed, in a Par-

liamentary Way, on all thofe who maintain the Doc-

trine of Non-Refijlance, and to have the Clergy di-

rected what Dotlrines they are to preach, and what

not. And therefore, as Infignificant as I am in my
Self, yet the Conferences of my Trial (if rightly

reprefented to your Lordfhips by fome of thofe Gen-

tlemen) are of the higheft Moment and Importance.

Since I am the unfortunate Occafion of bringing

thefe Matters in Judgment before your Lordfhips, it

will behove me, I think, after what has been pleaded

in my behalf, by my Council learned in the Law,
to fay fomewhat alio for my Self, in order to clear

the Innocence of my Intentions, and remove that

Load of Guilt and Infamy, which may be laid upon
me, fhould your Lordfhips determine, (as, I truffc

in God, you will not) that the Articles of Impeach-

ment Exhibited, have been made good againft

me.

With your Lordfhips Permiffion then, I fhajl lay

before you fome few General Remarks, which in

my humble Opinion may be added to what my
Council have already obferv'd, concerning the Me-
thods taken by the Managers for the Honourable

Houfe of Commons, to Prove and Support the Arti-
cles, of their Charge. And fhall then, with your
Lordfhips leave, fay fomewhat feverally to the Ar-
ticles themfelves, which may ferve to remind your
Lordfhips of what my Council before offered more at

large, and with greater Advantage.

My Lords, The Charge brought againft me in

thefe Articles is of a very High, and Heinous Na-
ture ; and had it been as clearly made out, as it has

been Jlrongly affirmed, it would juftly have expofed

me to a very fevere Sentence. But the more heinous

the Charge is, the more evident and undeniable, I

fhould think, the Proof ought to be. And how,
my Lords, has this Charge been fupported in the

feveral Articles of it ? By plain, diretl, and exprefs

Paffages produced, and read to your Lordfhips out

of my Sermons ; or by Intendments, unnecejfary Im-
plications, andfirain'd Ccnftruclions ? By laying en-

tire Sentences before your Lordfhips, and relying

upon what was manifejlly contain'd in them ; or by
piecing broken Sentences, and conjoining diflant and
independent Paffages, in order to make me fpeak,

what I never thought of?

I am unacquainted, my Lords, 'with the Me-
thods of legal Proof, and little thought I fhould

have had this Occafion of enquiring into them. But,

as far as I am able to comprehend any Thing of
this Nature, I fhould think, that there cannot be a

clearer Indication that I am not guilty of having af-

ferted what I am charg'd by the feveral Articles to

have faid, than that fo many Hours Learning and E-
loquence have been employ'd in proving me to have

faid it. Had I really affirm'd thofe Propofitions for

which I am accufed, my Sermons being before your

Lordfhips, the Places wherein fuch Propofitions

were directly contained might have been referred

to, and read, with the fame Eafe as my Council re-

ferr'd to the Paffages contained in the feveral Wri-
tings, and Sermons of the Reverend Fathers, and

other Eminent Divines of our Church, wherein they

Taught the Dotlrine of Non-Refiftance in the fame

Extent as I maintained it, or in Terms much ftron-

ger.

Thefe Paffages produced by my Council, were

barely Read to your Lordfhips : No Argument, no

Colours were ufed, becaufe none were necejjary, to

prove what Propofitions were laid down in thofe

Paffages. Whereas, to prove me guilty of having

afferted what is laid to my Charge, after my Ser-

mons and Prefaces were read to your Lordfhips,

much Art and Induftry were ufed to perfuade your

Lordfhips, that fuch Affertions were really con-

tained in them.

My Lords, When my Words were capable of

Two Senfes, the worfi and moft invidious, though
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at the lame Time the moQcftrained and unnatural

Conftrudion, has been always made of them. Nay,
when my Words were lb plain and exprefs, that it

was impoffible to put any criminal Glojj'es or Colours

upon them, I have been accufed of meaning the di-

retl contrary to what I have laid : And when I

prefled the Duty of Allegiance to the Queen, your

Lordfhips were told, that it was molt certain, I

meant the Pretender.

To Aggravate my Guilt, I have been accufed not

only for what I am fuppofed to have find, but for

what I am allowed not to have laid : Not only

for what I have taken notice of in my Sermons, but

for what I have pajfed by unobserved : I have been

charged with Negative Crimes; as if what I omitted

to fay, had been omitted with Defign, and my Si-

lence itfelf were Criminal.

Thefe, my Lords, are the Methods, that have

been made ufe of to prove me guilty of Crimes,

which if proved, might affect my Liberty and For-

tune; wofavourable Allowances have been made to a

Minifier of the Gofpel, difcharging the Duty of his

Funtfion, and rebuking Vice and Irreligion with ah

bonejl and well-meant Zeal, but fometimes per-

haps carrying him into Exprelfions too open, and

unguarded. I could add, my Lords, if fuch a Com-
plaint might not be thought improper from one in

my Circumftances, that, in the courfe of my Accu-

iation, I have been ftiled a Criminal, and treated as

fuch by fome of thefe Honourable Gentlemen, with

a Degree of Scorn and Indignity, from which I

hoped my Sacred Profeffion, my prefent unhappy Con-

dition, and a Regard to this Solemn and Awful Ju-
dicature might have fcreened me.

But, my Lords, I lay afide all Complaints of this

Nature, and with your Lordfhips leave fhall pro-

ceed to make fome few, fhort Obfervations upon

the feveral Branches of the Charge Exhibited a-

gainft me.

I am charged, my Lords, in the firft Article,

with having Maintained, 'That the neceffary Means,

ufed to bring about the late Happy Revolution, were

Odious and Unjustifiable ; in Proof of which it has

been urged, that I have in General farms afferted,

the utter Illegality of Kef/lance to the Supreme Power
upon any Pretence whatfoever. My Lords^ the Re-

fiftance in that Paffage by me condemned, is no where

by me applied to the Revolution ; nor is it applicable

to the Cafe of the Revolution, the Supreme Power
not being then refijled.

My Lords, I neither exprefly apply'd my Do-
ctrine of Non- Refinance to the Cafe of the Revolu-

tion, nor had I the leaft Thoughts of including the

Revolution under my general Affertion. I expreffed

this Doctrine in the fame general Terms, in which

I found it delivered by the Apoftles of Chrift. I

taught it as I had learnt it, from the Homilies of

our Church, and as I was enjoined to teach it* by

the Articles of our Religion. I ufed no other Lan-

guage, than what had been ufed by our firft Refor-

mers, by a continued Series of Right Reverend Pre-

lates, and other Celebrated Divines now with God,

and by many of thofe Venerable Fathers, before

whom I (land, and what is perfectly agreeable to

the Laws and Statutes of this Realm. I had little

Reafon to apprehend that I could ever have been ac-

cufed by the Gentlemen of the Houfe of Commons to

your Lordfhips as a Criminal, or as an Afperfer of

the Memory of the late King, for preaching this

Doctrine ; when others, who preached the fame

Doctrine, in the fame Terms, before their late Ma-
Vol. V.

jellies, before our prefent Gracious Sovereign, (whom
I pray God long to Pi clave \) before each Houfe of
Parliament, before this very Houfe of Commons,
have met with publick Approbation : But fince it is

my fingular Misfortune to be Accufed, for what
others have received Thanks, in fome Instances con-

vey'd to them by feveral of the Managers themfelves,

I do with all humble Confidence rely upon your
Lordfhips Juftice; not doubting but that the Learn-
ed Judges, if thought neceffary to be confulted,

will declare, what I have in this Cafe afferted,

to be warranted by Lazv, and the Right Reverend
the Bifhops will affirm it to be the Dotlrine of the

Gofpel.

The Doctrine I preached being the Dotlrine of
the Homilies of our Church, not expreffed only in a

few particular Paffages of thofe Homilies, but per-

fectly agreeable to the whole Tenor, the main Scope
and Defign of them ; and thofe Homilies being efta-

blifhed by the Thirty Nine Articles, as containing

godly and wholefome Dotlrine ; and thofe Articles

being confirmed by the 13th of Queen Elizabeth \

and that Statute being made Perpetual and Funda-
mental to Our Cbriftitution by the late Ail of Union ;

I leave it to your Lordfhips to confider, how far

the Condemnation of me, on the Account of, that

Doctrine, may affect, and fhake the prefent Frame
of the Britijh Conftitution, in Church and State;

and tend to diffolve the Union of the two King-

doms.

My Lords, Upon the fecond Article, I would
humbly pray your Lordfhips to confider, that I

have no where in my Sermon lhewn any the leaft

Diflike of the Indulgence granted by Law to theDif-

fenters ; that, on the contrary, I have declared my
Approbation of it in the mqft exprefs Terms imagi-

nable, which I beg leave once more to repeat to

your Lordfhips out of my Sermon preach'd at St.

Paul's. 1 would not (I there fay) be mifunderftood,

as if I intended to caft the leaft invidious Refletlion

upon that Indulgence which the Government hath

condefcended to give them ; which Iamfure, all thofe,

who wifh well to our Church, are ready to grant to

Confciences truly Scrupulous ; let them enjoy it in the

full Limits the Law hath prefcribed.

My Lords, This then was, and ftill is my fin-

cere Opinion ; nor am I confeious that I have utter-

ed one Word ihconfiftent with it. I have indeed

blam'd, and perhaps with fome Warmth and Ear-

neflnefs blam'd, the Abufes which Men of no

Confciences, have made, of the Legal Exemption,

granted to Confciences truly fcrupulous : Nor could

I think that thofe Reprehenfions of mine, would

have drawn upon me the Difpleafure of anyjincere

Chriftian, which were levelled againft Hypocrites,

Socinians, Deifts, and fuch as, under the Umbrage
of that Atl, which permits Proteftant Difjenters, and

thofe only, to ferve God, every Man in his own
Way, think themfelves at Liberty to be of no Pro-

teftant Congregation, of no Religion at all. I will far-

ther ingenuoufly own to your Lordfhips, that I had

in my Eye fome Abufes made of that Atl by the Dif-

fenters themfelves ; who, I am told, do (both Pa-

flors and People) rarely obferve the Qualifications

prefcribed by that Atl ; and who erect Seminaries

for educating Youth in Principles oppofite to the

Dotlrine, Difcipline, and Worflnp of our Chiireh

:

Whereas, that Atl was intended for the Eafe of

thofe, whofe Minds through the unhappy Preju-

dices of Education, were already eftranged from

the Church j not, as I humbly conceive, to indulge

5 H Men
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Men in taking the moft effectual Methods to Pro-

pagate and Perpetuate their Scbifm.

My Lords, Of any Favours to Diffenters granted,

or intended by the Law, I have no where com-

plained. Of Toleration, a Word unknown to our

Laws, and implying, as I am informed, much
more than our Lawgivers deligned, if I have faid

any Thing Offenfive, I may, I hope, reafonably pre-

fume, that it will not be judged by your Lordfhips

in any wife to reflect on that Ac! of Exemption,

which I have fpoken of in Terms, no ways, I think,

mifbecoming a good Subjecl, or betraying any want

of'Chrifiian Moderation. Nor is there, my Lords,

any want of it, I conceive, in affirming that this

Aft, which relieves fome Diffenters from legal Pu-

nijhments, to which they were before obnoxious,

hath not any ways altered the Nature ofScbifm, or

extinguished the Obligations to Church-Communion ;

which is an Evangelical Duty, incumbent on all

Chriftians, by the Rules of the Gofpel, Antecedent

to all Secular Laws, and can by no human Power be

Difpenfed with. If the Church of England, my
Lords, impofes no unlawful Terms of Communion,

as She certainly does not, then all Separatifts from

her Communion, will, noVNith&an&ingthz Indulgence,

continue to be Guilty of Schifm ; The Confequence

of which Guilt, may ftill reft upon their Souls,

however it may ceale to Affect their Bodies or

Eftates. For as no human Law can render that Law-

ful which God hath forbidden, fo neither can it make
that Void, which God hath commanded.

My Lords, I am accufed, under this Head, of

maintaining, that it is the Duty of Superior Paflors

to Thunder out their Ecclefiajlical Anathema's a-

gainft Perfons entitled to the Benefit of the Tolera-

tion ; I hope, it hath evidently appeared to your

Lordfhips, that I advance no fuch Pofition. Sure I

am, that my Words do not in themfelves carry fuch

a Meaning, nor does the Connexion of my Difcourfe

require that Senfe, or eafily admit it. Schifmaticks,

my Lords, are not the only Perfons againit whom
Ecclefiafiical Cenfures may be denounced ; the

Works of Darknefs, which I referred to, as fit to be

reproved* in that Part of my Sermon, where I

fpeak of thefe Cenfures, are of the fame Kind

with thofe mentioned by the Apojlle, whofe Words
I produced, all lewd and -immoral Practices ; againit

thefe, my Lords, and againit Herejies, and Blafphe-

mies (a black Catalogue of which has been difplay'd

before your Lordfhips) I thought the Anathema's

of the Church would be well employed •, fuch Ana-

thema's, I doubt not, my Lords, would be ratify'

d

in Heaven, and would therefore, by any Power on

Earth, be irreverfible.

As to Archbifhop Grindal, though I may feem to

have ufed fome undue Afperity of Expreffion con-

cerning him, yet I charged him with nothing but

what I had good Grounds for, from our Hiftorians:

It hath been made appear to your Lordfhips, that,

on the Account of his Remiffnefs in Church-Govern-

ment, he lived and died under the High Difpleafure

of Queen Elizabeth ; and whether therefore he, or

that glorious Queen, fhall bear the Blame of his Dif-

grace and Sufferings, is with all Humility fubmitted

to your Lordfhips.

I hope, my Lords, I ftand clear in your Opini-

ons, of the Charge advanced againft me, in the two

firfi Articles ; and as my own Confcience acquits, fo

I trait your Lordfhips will acquit me, of whatever

is laid to my Charge in the Third.

My Lords, I neither have fuggefted, nor do in

my Confcience believe, that the Church is in the

leafl Peril or Adverfity from Her Majcfty's Admini-
Jiration. So far am I from any fuch Thoughts,
that I am entirely fatisfied of Her being a moil af-
fectionate Nurfmg-Mother to it. But I hope I may
fay without Offence, that the Church may be in Pe-
ril from other Caufes, without any Reflection upon
Her Majeity's Government, or any Contradiction

to Her Royal Proclamation, and the Refolution of
both Houfes of Parliament, four Years ago. If the

Church be in Danger, when the Chrifiian Religion is

evidently fo, I hope it will be thought no Crime
.

to fay, it has fcarce ever been in greater Danger than

it is now, fince Chrift had a Church upon Earth.

For befides that Deluge of Prophanenefs and Im-
morality, which overfpreads the whole Kingdom ;

befides the Variety, and growing Strength of thofe

Schifms which weaken and divide us, and of thofe

Heterodox Opinions, and damnable Herejies, which
are daily publifloed and. propagated among us ; I verily

believe, that never were the Minifters of Chrift io

abufed and vilify'd, never was the divine Authority

of the Holy Scriptures fo arraigned and ridiculed,

never were Infidelity and Atheifm it felf fo Impudent
and Barefaced, never were fuch horrid Blafphemies
printed in any Chrifiian State, from the Foundation
of Chriftianity to this Bay.

Out of the many Inftances of this Kind, which,
being ready at hand, I could have produced to your
Lordfhips, I have Selected afew only; but thofe fuch,

as I am perfuaded your Lordfhips could not hear
without Horror and Aftonifhment. Pardon me,
my Lords, if my Apprehenfion of the fad Con-
fequences we may expect from fuch crying Abomina-
tions, have forced from me fome Expreffions, which
upon a lefs Occafion might feem too harfh and vehe-

ment. A Man that dreads noDanger from fuch un-

parallel'd Iniquities, that do as it were call down
God's fevereft Judgments upon thatpoor Church and
Nation, wherein they are openly and daringly com-
mitted, muft be dead in his Love for hisCountry, and
Religion. If I have difclofed fuch a frightful and
detejiable Scene of Impiety, which by reafon of your

Lordihips high Stations and great Employments^

might poffibly lie undifcovered to your Sight before;

I fhall think my felf happy, whatever fhall befal me,
if I may by God's Grace become the mean Infiru-

ment, of putting a Stop to that overflowing of Un-
godlinefs and Blafphemy, which as yet no Laws, no
Proclamations, how well foever defign'd, and how
often foever repeated, have been able to reflrain.

Nor ought I, my Lords, to forget, tho' it was
forgotten by the honourableManager .f, another Ground
of Danger arifing to this Church from the Attempts
of Popifh Emiffaries, by me mentioned, I hope
without the leaft Offence, in my Sermon at St.

Paul's ; where I fay, It were highly to be wijhed

that thofe excellent Laws, madefor the Defence and

Security of the Church, were at prefentput firicily in

Execution ; for the Roman Catholick Agents, and

Miffionaries, that fwarm about this great City, as

'twere in Defiance and Contempt of them, were never

more bufy in making Profelytes to their Superfiition and
Idolatry,and perverting and debauching HerMajefiy's

Subjects in every Corner of our Streets. I have not,

my Lords, been called upon to prove the Truth

of this Paffage, nor has it been reckoned among
thtfalfe Infinuations I have made that the Church is

in Danger. I pray God, the Church may be in

no Danger, upon any of thefe Accounts! Her
IVlajefty, your Lordihips, and the Commons, have

indeed providtd againft thefe Dangers by wholefcine

Laws, ar.d I hope, I did not exceed the Limits oi
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my Function, when, being called to Preach before

Magiftrates, I exhorted them to prevent thefe Dan-
gers, by putting tbofe Laws ftrictly in Execution.

Juft had been the Indignation of the Honourable
Houfe of Commons, Juft would be your Lordfhips
molt fevere Refentments, if by any Parallel by rne

drawn, I had infinuated that the Members of both

Houfes, who paffed the Vote concerning the fafe and
flourijhing Condition of the Church, had been then

confpiring its Ruin. I have already purged my felf

from this Imputation, by obferving, that the Paral-

lel, afcribed to me, implies, that they who Voted
King Charles the Firft to be out of Danger, and
thofe who Confpired. his Death, were the veryfame
Perfons, whereas it is certain they were not ; for,

my Lords, the Vote about the King's Safely was

parTed by Lords and Commons a Tear and half

before his execrable Murder, which had been con-

trived by the Army, and was perpetrated by a pre-

tended Ordinance of a fmall Remnant of the Houfe

of Commons {not a tenth Part of the -whole) after

the reft of the Members had been Imprifoned or Se-

cluded, and without the Concurrence of the Houfe of
Peers, who totally rejected it. You have had, my
Lords, a very different Reprefentation of this Fail

made by one of the Learned Managers : But this,

my Lords, is the real 'Truth, as recited in the Acl

of Parliament for the Attainder of the King's Mur-
derers ; and is an Evidence, that I could not pofli-

bly mean by any odious Parallel to infmuate, that

the Members of both Houfes, who parTed the Vote

concerning the Safety of die Church, were then

confpiring its Ruin.

I humbly crave your Lordfhips Patience yet a

little farther, whiift I fpeak to what is alledged in

the Fourth Article, which charges me with many
Crimes of a very high and flagrant Nature-, none of

which have been endeavour'd to be prov'd upon me,

otherwife than from fuppofed Suggeftions, and unde-

termined Expreffions ; and I mult (till, with your

Lordfhips Leave, humbly infijt upon it, that where

the Expreffions are doubtful, there thefavourable Senfe

is always to be preferred.

After all that has been faid by the Learned Mana-
gers for the Commons, What Minilter of State, I be-

feech your Lordfhips, have I been proved to refletl

upon, directly or indirectly ? Where, and how do I,

by any Suggeftion, charge Her Majefty, or thofe in

Authority under Her, with a general Male-Admini-

Jlration ? How do I perfuade Her Subjects to keep

up zDiftinclion of Parties and Factions, while I re-

prove thofe who divide us by knavijh Diftinclions,

and while I perfuade my Fellow-Subjects to lofe

and forget them ? How is it poffible, I fhould ftir

up the People to Arms and Violence, when I am
endeavouring to convince them of the utter Ille-

gality of Reftftance upon any Pretence whatfoever ?

Thefe Things, my Lords, item to be Inconfiftent,

unlefs a Man may be thought a Rebel for Recom-
mending Loyalty, or Seditious for preaching againft

Sedition.

I remember, indeed, at the Opening of this

Charge againft me, that one of the Managers for

the Houfe of Commons, vouchfafed to offer his cha-

ritable Afllftance towards Reconciling this feeming

Inconfiftency ; for he was piealed to fuppofe that,

when I fpake againft rejifting the Sovereign, I had

not our graciaus Queen, but fome other Perfon in

view ; and that I might therefore agreeably to my

Principles of Non-Rejiftance, ftir up the People to

Arms and Violence againft Her Sacred Majefty.

Your Lordfhips will once more pardon my Earnelt-
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nefs, if I call God towitnefs, that I utterly deteft
any fuch traitorous Intention ; and I fhould in my
own Opinion be unworthy of the Name of a Chrifti-
an, if I could give my felf leave to call fuch a black,
and groundlefs Imputation upon any one in like Cir-
cumllances with mine, who had given all poffible E-
vidences of his Duty and Affection to the prefent
Government. My Lords, I have taken the Oaths of
Allegiance to Her Majefty, and that of Abjuration a-

gainit the Pretender ; and when therefore I preach'd
the Doctrine of Non-Reftftance, it is molt apparent,
that the Government, which I perfuaded my Fellow-
Subjeds not to Refift, is the prefent Government ; and
I humbly conceive, that the prefent Government can
never be Overturned, if it be never Refifted.

How true a Zeal and Affeclion I have always
bom to her Majefty 's Perfon and Government, I

leave to be judged by your Lordfhips, and the whoU
World, from thofe publick Demonftrations which I

have given of it, at all Times when I had occafion
to make mention of either. I hope your Lordfhips
v/ill pardon me, if I refer to fome of my own
printed Expreffions, as an evident Proof of my un-
feigned Duty and Allegiance. " If, to call it the
" molt ineltimable Blefling this Nation could en-
" joy, that Her Majefty, the good and pious Relict
" of the Royal Family, fits now happily upon the
" Throne of Her Anceftors •, If to pray, that God
" may long preferve Her for the Comfort and Sup-
" port of the Church, as the only Security, under
" God, it has to depend upon ; If, earneftly to con-
" tend for the Safety, Rights, and Eftablifhment of
" Her Majefty, together with thofe of the Church %
" If, to vindicate Her Majelty's Title to the Crown
" againft the Ufurpations, Pretences, and Encroach-
" ments of Her Adverfaries, and to affert Her
" Right to the Throne to have been fo clear, ma-
" nifeft, and undoubted, that even Her worft Ene-
'« mies (could fuch a pious Princefs be fuppofed to
" have any) mult acknowledge it : That She was
" proclaimed as 'twere by the Voice of God, in the
" univerfal Joy, Satisfaction, and Unanimity of
" Her Subjects ; that Her perfonal Merit exempted
" from that, made her worthy of a brighter Dia-
" dem than She wears : If, to perfuade her Subjects
" with the molt hearty Zeal, and Generofity, to
" enter into a neceffary War, for the Defence of
" Her Majefty, and the common Prefervation of
" our Church, Liberties, and Conftitution, againft
" a powerful Adverfary ; If, to befeech God to
" profper fo good an Undertaking, to give an hap-
" py Event and Iflue to fuch a Rightful Caufe, to
" crown our Arms with Victory, and to make them
" as fuccefsful, as they are juft and honourable;
" And that, in order to this, we are all bound,
" both in Duty to God and our Sovereign, as well
" as by our own Intereft, unanimoufly, and hear-
" tily to affift and fupport her under this great Un-
" dertaking, as far as our Prayers, and Eftates,

" Live?, and Fortunes can ferve Her j If, to per-
*' fuade Her Subjects, that the great and threatning
" Dangers of our Enemies, fhould have that juft

" Effect upon us, to unite us, as much in our Re-
" folutions and Affections, as they do in our com-
" mon Interefts, Apprehenfions, and Troubles; If,

" to fet out the Bleffings we enjoy in the wife Con-
" ftitution ofour Government and Laws, in the molt
" refin'd Policies ofour Parliament and Miniftry, in

" the Strength and Number of our Armies, Fleets,

" and Confederates, in the Care and watchful Vi-
" gilance, the Courage, Refolution and Conduct of
." oui General, and above all in the Piety and Pru-

5 H 2 " dence
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" dence of our moft gracious ^JJEEN; If, to

" affirm that She daily gives frefh Inftances of Her
*.* Wifdom, in the happy Administration of Her
•' Government, and in nothing more fhews Her Po-
" licy, and diftinguifhing Judgment, than in ma-
" king Choice of fuch Minifters of State, who are

" acceptable to their Country, and exprefs fuch a

" Zeal and Steadinefs in its Service and true Inte-

" refts, and whom nothing could bribe, or betray

" into a Party, wherein it might any ways feem to

" be endanger'd ; If, with the moft ardent RequelTs

" to implore God's Providence, v/hich through fo

" many Dangers and Difficulties has rais'd up, and
" preferv'd Her Majefty, to carry on thefe glorious

" Undertakings with Succefs, that She may be able

" to Reftore and Settle the Peace of Europe, in its

" juft Rights and Limitations ; and that, as God
" hasbeitow'd a Crown upon Her in this World,
" as the Reward of thefe heroick and pious De-
" figns, fo, after a long Reign here, he would ad-
*' vance Pier to an higher Throne in Heaven, and
" dignify Her with a glorious and immortal Crown
" hereafter:" If this, my Lords, I fay, is falfely

and malicioujly to Suggeft, that Her Majefty's Admi-

nifiration both in Ecclefiaftical and Civil Affairs, tends

to the Deftrublion of the Conftitution ; If this be charg-

ing Her Majefty, and thofe in Authority under Her,

both in Church and State, with a general Male-Ad-

miniftration ; If this be, as an Incendiary, to per-

fuade Her Subjecls to keep up DiftinHions of Failions

and Parties ; If this be Inftilling groundless Jealou-

Jies, fomenting dejtrutlive Divifions, and ftirring up

Her Majefty's Subjecls to Arms and Violence, againft

any b-.'.t Her Enemies ; then, my Lords, I am Guilty

of this Article of Impeachment ; otherwife I am in-

nocent.

My Lords, I have always thought it my Duty,

upon all publick Occafions, to affert thefe Princi-

ples of Loyalty and Subjeclion to the Supreme Power,

whenever I had a proper Call fo to do ; of this there

are numberlefs Witneffes in thofe feveral Places to

which I have belong'd. One of thefe I beg leave

ofyourLordfhips particularly to mention, Magdalen
College in Oxford, whereof I am at prefent an un-

worthy Member ; and which by the known Suf-

ferings of the whole Body for the Church and Con-

ftitution, contributed as much towards the late happy

Revolution as any Society in the Kingdom : To which

Honourable Society I humbly appeal for my Cha-

ratler and Behaviour. I could alfo appeal for the

fame to a Right Reverend Lord, that now fits on
the Bench of Biffops.

Had it been fit to have troubled your Lordfhips

with Evidences of my hearty Affeclion to the pre-

fent Government, I could have produced them in

great Abundance, from the Perfons with whom I

have Conversed, from the Gentlemen whom I have

Bred up, and from the Congregations to which I

have Preached. If my Principles had any Tendency
towards Alienating the Affections of Her Majefty's

Subjecls, furely feme one Inftance of my Diftoyalty

to the QJJ E E N, fome favourable Expreffions to-

ward the Pretender, fome Indications of my Diftike

to the prefent Settlement, and the Protejlant Succef-

fion, might have been pitch''d upon, and expos'd to

your Lordfhips, in order to juftify the Charge of
Sedition againft me. But I cannot but with Plea-

fure obferve to your Lordfhips, that from the

whole Courfe of my Atlions, no one Inftance of that

kind is alledg'd, or fo much as pretended.

My Lords, The Charge of wickedly wrejiing di-

vers 'Texts of Scripture lies very heavy upon me,

as a Chrijtian, and Minifter of Chrift. If I am
Guilty of it, there is another Tribunal, another
Bar at which I am to appear, and where by that

Scripture, which I have wrefted, I fhall be Judg'd
and Condemn' d. In the mean time, my Lords, I

hope that thofe, whofe particular Profeffion, and
Studies qualify them to be the moft competent

Judges of fuch Matters, will abfolve me in this

Particular.

Upon the whole, therefore, my Lords, I hope it

appears that I am not guilty of any of the Crimes
of which I am accus'd; that I have Tranfgrefs'd

no Law of the Land, neither Statute, nor Common
Law, relating either to Her Majefty, or to my Fel-

low Subjecls, to the Church, or to the State : And
that I may with all Humility apply to my own
Cafe, the Words of that bleffed Apoftle, whofe Doc-
trine I defend, and whofe Example I hope I fhall

have the Grace to follow, Neither againft the Law,
nor againft the Temple, nor againft Cjfar, have I
offended any thing at all.

What I have hitherto humbly offered to your
Lordfhips relates to my Words and Atlions ; and as

to the Thoughts and Intentions of my Heart, which
are known only to God, and my own Confcience, and
which are affirm'd in my hnpeachment to be wicked,

feditious and malicious ; I call the Searcher of Hearts
to witnefs in the moft folemn, and religious Man-
ner, as I expeft to be acquitted before God, and his

Holy Angels , at that Dreadful Tribunal, before which
not only /, but all the World, even your Lordfhips,

who now fit in Judgment upon me, muft appear, to

be Acquitted or Condemn'd; that I had no fuch

wicked, feditious, or malicious Intentions; that

there is nothing upon Earth, I more deteft and
abhor : That my Defigns were, in every refpeci, di-

rectly contrary. I had no Intention to afperfe the

Memory of His late Majefty, to traduce, or condemn

the late Happy Revolution, or to arraign the Refolu-

tions of both Houfes of Parliament. So far was I

from defigning to undermine and fubvert Her Ma-
jefty's Government, and the Protejlant Succeffion as

by Law Eftablifted, that it was rayfineere Intention

to exert my beft Endeavours for their Security. So
far was I from intending, to perfuade her Majefty's

Subjecls to keep up a Dijtinclion of Parties and Fac-

tions, from inftilling groundlefs Jealovjies, foment-

ing deftruclive Divifions among them, or exciting and

ftirring them up to Arms and Violence, that my Aim
was to perfuade them to lay afide allDiftinclions, to

unite in one, well-compacled Body, to be Obedient

to their Governors, and to fupport the prefent

Eftablifhment. So far was I from defigning to

defame Her Majefty's Adminiftration, or. to infufe

any undutiful Thoughts of Her, that I not only

pay Her all Honour and Obedience, but am from

the bottom of my Soul zealoufly, and affectionately

Loyal to Her ; being entirely perfuaded, that the

Church is fo far from being in Danger from

Her, that She is as heartily affecled to its Eftablifh-

ment, and Profperity, as I hope I have always

fhew'd my felf to be to Pier Sacred Perfon, and

Government,

As to the Proteftant Succeffion by Law Eftabliftj'd,

tho' the Doclrine which I preach'd tends to the Se-

curity of it, (as I heartily defire every thing by me
fpoken fhould tend) yet having no Occafion in either

of my Sermons to take Notice of it, I do no where

in thofe Sermons mention it, nor fay any thing that

can be Interpreted to have any View towards it.

Therefore tho' I cannot with my beft Application-

apprehend, how it comes to be faid in the Preamble

to
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to my Impeachment, that / had defigned to under-

mine and fubvert it, yet I fball gladly take this

Opportunity, of declaring myfelf before your Lorci-

ihips upon that Subjetl. It is my fincere and hearty

Prayer, that God would prolong the Life of Her
Moil Sacred Majefty, whole Exemplary Goodnefs

and Piety, give us the beft Hopes we have of avert-

ing that Vengeance, which is due to the Wickednefs

of the Age we Jive in ; that He would blef Her
Councils at Home, and Her Arms Abroad, and make
Her Reign exceed that of Her Renowned Predecef-

for Queen Elizabeth, in Length, as well as Glory.

But when the Inheritrix of the Blejfed Martyr's

Crown, and Piety, when She, the Defire of our

Eyes, and the Breath of our Nojlrils, mail full of

Tears, and Honour, be Gathered to Her Fathers, and

exchange Her Temporal for an Immortal Crown

;

(fince we are deprived of that Prince, Her Royal

Off-fpring, whofe Lofs no true Lover of his Coun-

try, and of the Royal Family can reflect upon with-

out a Bleeding Heart, and whom God in his Anger

took from us, becaufe we were unworthy of fo in-

eftimable a Bkffing,) I earneftly befeech God, in de-

fect of Future IJJue from Her Majefty, to Perpetuate

the Succeffion of the Crown, as it is Eftablifoed in

the moft illuftrious Houfe of Hanover, which I

look upon as, next to his Providence, the bejl

Guard we have againft Popery and Arbitrary Pow-

er, the beft Security of our Church, and of the Con-

ftitution of our Government, which is the Glory and

Happinefs of our own Nation, and the Envy of all

others. And I cannot yet apprehend, how the Doc-

trine, which I have taught, tends to weaken or un-

dermine it ; nor on the other fide, how the Doctrine

of Refiftance, which brought Her Majefty's Royal

Grand-Father to the Block, (fuppofmg it a true Doc-

trine) comes to be mentioned, or thought of, much
lefs to be induftrioufly maintained, as a neceflary and

indifpenfible Duty, under the moft mild and gra-

cious Adminifiration of the beft of Queens. No-
thing feems moreftrange than that Refiftance mould

be fo carefully taught under fuch a Government, un-

lefs it be that Non-Refiftance Ihould overturn it,

So far was I therefore from having any of thofe

wicked, malicious, or feditious Defigns, which are

laid to my Charge, that my Intentions were, on the

contrary, to inftil the Principles of Loyalty and Obe-

dience into my Fellow-Subjects, and withal to put

a ftop to that Torrent of Lewdnefs, Irreligion and

Atheifm, of which I have given your Lordftiips fo

many flagrant Teftimonies.

Thofe outragious Infults upon God, and Good-

nefs, are fo Provoking, that they may excufe fome

Heat, and Severity of Exprejfion in a Minifter of

Chrift, who has ajuftSenfe of Religion, a due Con-

cern for the Difcharge of his Holy Funtlion, or for

the Honour of his Maker and Redeemer. And if

any Objection be made againft me, for Treating

with anllnbecoming Bitternefs fuchDaringRab/hekahs,

who defy the Living God ; I beg leave .to Reply in

the Words of a Reverend Father of our Church,

Let them confider what Moderation and Temper, a

Man had need be of, that in this Nation, and this

Age, ftoallfpeak againft Faction, Rebellion (I add De-

ifm, Tritkeifm, and all forts of Herefy, Blafphemy,

and Atheifm) without extraordinary Severity. Nay,

it is our Duty in fuch Cafes, to exprefs our felves

with Warmth and Sharpnefs, according to the Ex-

ample of our Blejfed Saviour ; who, tho' Mecknefs

it felf, could not but fhew the utmoft Indignation

at the Prophaning the Houfe of God. This is not,

my Lords, to rail, but to rebuke ; and thofe, who

idieule, or eenfure us for it. either hat

7S9
'e not, I prc-

lume, or will not own they have, a right Notion of
the Dignity of our Office; will not conCdcr, that
we are the Ainbaftadors of Chrift, that we are com-
manded, in his Name, to exhort, and rebuke with
all Authority ; and that our Authority is derived
horn thole to whom it was faid by our' Blejfed Sa-
viour, He that defpijeth you, defpifcth me, and he
that defpifeth me, defpifcth him that fent me

:

Whatever Exprellions therefore in my Sermons may
have flipt from me, which feem fo far liable to
Exception, as to carry a Senfe I never intended (as
he mult be an Happy Speaker indeed, whofe Words
are altogether unexceptionable) yet I humbly hope,
the above-mentioned Provocations will plead my
Excufe, or that, at the very worft, fome hafty, or
even violent Expreffions, fhall not be deemed High
Crimes and Mifdcmeanors. I defire it may be far-

ther conhdered by your Lordfhips, that I could have
no Temporal Interefts to ferve by the Doclrines I

advanced ; and therefore could have no Defign in
view, but to difcharge my Duty to God, as a Mi-
nifter of Chrift, and to my Sovereign, as a Faithful,
and Loyal Subject.

My Lords, Thefe Things being humbly offered

to the Conficleration of your LordfhipSj I hope*
that what I have already fuffered, as a fuppofed
Criminal, will be thought /«//?«>/?/ Punijhment for

one, who has offended againft no Law yet in Being.

It mult be thought no little Grief and Vexation
to any ingenuous Man, to be brought to this Bar,
under the leaft Sufpicion of fuch Crimes as are laid

to my Charge ; but for a Perfon of my Function to

have an Accufation of this Nature aliedged againft

him, fo heinouily reflecting upon his Holy Character,,

is fuch afoul Blot, as though his Innocence fhould
at laft be cleared by your Lordfhips, upon the moft
unde?iiable Evidence, mult leave a Scar upon hia

good Name ; which is to all Men dear, but much
more fo to thofe, whofe whole Capacity ofdoing good
in the World princially depends upon it.

My Lords, As the Matter of my Charge was
highly criminal, fo the Form and Manner of it ran

in fuch general, and uncertain Terms, that 'twas

impoffible to know the Grounds of my Accufation 5

or how to defend my felf, when I knew not where
I fhould be attack d. So that after I had provided

as particular an Anfwer as fuch a general Accufa-

tion wou'd admit of, the Commons were pleafed in

their Replication to fay, that there were feveral

Things in it Foreign to the Charge. To the great

Misfortune of falling under the Difpleafure or that

Honourable Houfe, I might add, That ofa long and

clofe Confinement, and of an Expence no ways pro-

portion'd to my Circumftances. Thefe, my Lords,

are Afflictions which can be conceiv'd by no Body
fo well as by him, who has been fo unhappy as to

feel the Weight of them. And among thefe I rec-

kon it not the leaft of my Sufferings, that I have

been for fo long a time debarr'd, from taking heed to

that Flock, over which the Holy Gboft hath made me

an Overfeer. For even fince I have had my Li-

berty, by the Favour of your Lordfhips admitting me
to Bail, I have purpofely avoided doing any Part

of the Duty of my Funtlion, or even appearing in

Publick, left it fhould occafion any Tumult or Di-

fturbanee ; as my necejjary Attendance on your Lord-

fhips from time to time, has fince been thought

unhappily to have done, without any Fault of mine,

or the leaft degree of Encourage?nent given by me,

which I profefs, in the Presence of God, to ah*

hor4
All
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All thefe Circumftances, my Lords, being con-

fider'd, together, with the Publick Manner, the

Length and Solemnity cf my Trial, before fo Au-

guft a Court of Judicature, by which Means / am
made a Gazing-ftock, both by Reproaches, and Afflic-

tions, and a Spcilacle to the whole World; I have

flood in this Place Day after Day, to hear my felf

Accus'd of the blackejl Crimes, and openly revil'd

;

I have been reprefented as a Papift in Difguife, as

a Rebel, as an Enemy to Her Majefty's Perfon and

Government, and a Favourer of the Pretender, tho' I

have abjur'd him, (but not /ir^/ him, as a Learn-

ed Perfon was pleas'd to fay) that is, as the

worft of Perjur'd Villains : I have been call'd an in-

fignificant Tool of a Party on the one Hand, and a

moft dangerous Incendiary on the other ; nay, an An-

gel, that is a Devil, detach'dfrom the Infernal Regi-

ons' : All thefe things, I fay, being conlider'd, (and

your Lordfhips I am lure, in tender Companion to

me, will confider them,) it is moft certain, that,

whatever be your Lordfhips Determination con-

cerning me, I cannot efcape without being a very

great Sufferer, and I fhall have been abundantly

punifh'd, tho' I mould have the Happinefs to be by

your Lordfhips at laft Acquitted.

Yet I cannot Reflect without Comfort, (thegreateft

of Comforts next to that of a good Caufe, and a good

Confcience) that IAnfzver for myfelf this Day before

the moft Illuftrious Affembly in the World, the whole

Body of the Nobility of Great Britain ; whofe

Princely E'Atrailion, and High Quality, whofe Mag-
nificent Titles, and Splendid Fortunes, whofe Here-

ditary Candor and Generofity, inherent in Noble

Blood, infeparable from the Birth and Education of

Peers ; in a word, whofe Solid Judgment, and ex-

ail Skill in the Laws of this Realm, fo eminently

Qualify them for the final Determination ofJuftice ;

who are neither to befway'd by Hopes, over-rul'd

by Fears, nor mifled by any Falfe Prejudice or Paf-

fion. If it moft be a Man's Misfortune to labour

under fuch hard Circumftances as mine, it is no fmall

Mitigation of them, that he Pleads his Caufe before

fuch fudges, who, he knows, will Decide it with

the ftricteft Impartiality, Equity, and Honour.

And, when I confider that I now ftand, and am

Judg'd for fome of the Doilrines of that Gofpel,

which God delivered unto our Fathers, and you, my
Lords the Bifhops, their Succeffors, have receiv'd

from Chrift and his Apoftles, as thefacred Depofitum

of the Church, to be maintain'd inviolably in its

Primitive Simplicity ; when I confider, what is the

Caufe for which I am this Day call'd in Quejlicn ;

that it is One of thofe Eternal Truths, which you

are fo Solemnly commiffion'd to Teach, and earttejtly

Contend for ; when I confider, that 'tis what our

Blejfed Lord and his Apoftles feal'd with their pre-

cious Blood, and fo many Primitive Martyrs main-

tain'd even in the midft of Flames, fo many Learned

Bijhops, and Confeffors recommended to Pofterity in

their immartal Writings, as the dfiinguifhing Badge,

and Glory of our Reformation ; nay, when I confi-

der, that 'tis what you your fehes have already fup-

ported with inconteftable Reafon, and Authority ; it is

no fmall Satisfaction to me to think, that as your

Lordfhips are my Judges, Co, I hope in God, you

muft be my Advocates. What a Guilt, as well as

Difgrace, would it juftly devolve upon the Clergy,

to recede from any Principle of our excellent

Church, efpec'ially from whuff has been fo long re-

tain''d, and boafted of, as its peculiar Charatler ! By
abandoning which, we muft- relapfc into fome of the

'frorjt Dottrines, even of Popery it fclf, and render

3

our felves the moft contemptible, as well as incon-

Jiftent Church in the World ! I think, I may there-

fore with Confidence ufe the Words of the Great
Apcftle to his Accufers ; Having obtained Help from
God, I continue unto this Day, witnejfing both tofmall
and great ; faying none other Things than thofe which
the Prophets and Mofes (I may add, Chrift and his

Apoftles,) did fay.

For, my Lords, if I have committed any Faults
or Errors in Expreflion, yet as I infift upon my In-
nocence with refpect to all the High Crimes laid to

my Charge, fo I muft ftill infift upon all the Doc-
trines which I have taught, as being agreeable to

the Word of God, and to the Doctrine of our moft
excellent and truly Apoftolical Church, and which
we of the Clergy are obliged both by Subfcription,

and Oath to acknowledge, and defend. And how
hard are our Circumftances,

.
if we muft be punijh'd

in this World for doing that, which if we do not,

we fhall be more heavily punifh'd in the next

!

What a Condition are we in, if we are commanded
to 'cry aloud and fpare not, to exhort, rebuke, in

Seafon and out of Seafon, on the one Hand, and
profecuted, imprifon'd. ruin'd on the other ! If this

be our Cafe, who indeed isfufficient for thefe Things ?

And truly how may we of the Miniftry above all

Men living, apply to our felves thofe Words of the
Apoftle, If in this Life only we have hope in Chrift,
we are of all Men moft miferable : But our Comfort
is, that our Hope in Chrift is not only in this Life.
juftiy might we be reproached, and deferve fome of
thofe Refleilions, which in thefe Licentious Times
are fo plentifully pour'd upon us, were we not rea-

dy to Prailife the Doilrines we preach, of Self-De-
nial, taking up our Crofs, and patient Submiffion to

Sufferings and Affliilions! For my own Part, it mat-
ters not what becomes of me, nor is my Deliverance,

or Ruin, of any Moment to the World; or, if it

be, Iam not only ready to be bound, but to die, could
I by that do Service to my Queen, my Church, or

my Country ; neither count I my Life dear, fo that I
might finifh my Courfe with Joy, and the Miniftry
which I have received cf the Lordjefus. But may
God fo direct your Lordfhips, that through me a
Wound may not be given to the Doilrines of the

Scriptures, and of the Church, which Chrift hath
purchased with his own Blood.

And fo, with all Humility and Refignation, I fub-

mit my felf to your Lordfhips Judgment ; be it what

it will : One Thing I am fure it can never take from

me, the Power of Wiftjing and Praying, and (whether
-

in Profperity or Adverfity, whether I am Acquitted, or

Condemn'd) I fhall 'always pray for the Queen my
Sovereign, for your Lordfhips my Judges, and for

the Commons my Accufers ; moft earneftly befeech-

ing Almighty God, to deliver all Orders, and De-

grees of Men amongft us, from allfalfe Doilrine,

Herefy, and Schifm,from Hardnefs ofHeart, from Con-

tempt of his Word, andCommandment;fromEnvy, Ha-

tred, and Malice, and all Uncharitablenefs.

Then the LORDS adjourned to their Houfe

Above.

Thurfday^ March 9. The Ninth Day.

TH E Lords coming down into Weftminfter-

Hall, and being feated in the manner before-

mentioned, Proclamation was made by the Serjeant

atArms as follows

:

Our
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Our Sovereign Lady -the Queen doth ftrictly

Charge and Command all manner of Peribns to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry
Sacheverell, Doctor in Divinity, come forth, fave thee

and thy Bail, elfe thou forfeited: thy Recognizance.

The Doctor appearing at the Bar accordingly,

with his Council, as before :

Lord Chancellor. Gentlemen, you that are Ma-
nagers for the Houfe of Commons may proceed

to your Reply.

Slxjofeph Jekyll. "\/T Y Lords, IDo&ov Sacheve-

1.VJL rell ar"d his Council ha-

ving concluded what they had to offer to your

Lordfhips, I fhall enter upon the Province affign'd

to me, in further Execution of the Commands of

the Houfe of Commons, which is, to Reply to the

Defence made for the Doctor to the firft Article of

the Commons Charge.

My Lords, I fhall take Notice, firft, of the Con-

ceffions made by the Doctor's Council-, fecondly,

of the Exposition they have put upon thole PafTages

of the Sermon, which have been relied on by the

Commons to maintain this Article ; and, thirdly,

of the Acts of Parliament, the Homilies, the Books,

the Sermons, the Pamphlets and the Gazettes, which

the Doctor's Council have call'd for to be read to

your Lordfhips.

And if I fhall fatisfy your Lordfhipsi, that the

Conceffions made by the Doctor's Council are a De-

parture from the Defence made for him in his An-
fwer, that they are extorted by Neceffity, and are

likely to be retracted when this Turn is ferv'd ; if

I fhall fhew your Lordfhips, that their Expofition

of the PafTages in the Sermon, is contrary to the

plain Meaning of thofe PafTages •, if I fhall fhew,

that the Acts of Parliament, the Homilies, and the

other Prints that have been produc'd, are either

immaterial, or condemn the Doctrine laid down in

the Sermon ; and if I fhall fhew, that this Crimi-

nal, for fo I muft call him, fince the Houfe of

Commons have call'd him fo ;
(whether he will be

fo in the Event, I agree, refls only in your Lord-

fhips Judgment) ; if, I fay, I fhall fhew he is guilty

of a moll heinous Offence, I fhall not doubt of

your Lordfhips Juftice.

My Lords, The Conceffions are thefe, That Ne-

ceffity creates an Exception to the General Rule of

Submiffion to the Prince : That fuch Exception is

underftood or implied in the Laws that require fuch

Submiffion : And that the Cafe of the Revolution

was a Cafe of Neceffity.

Thefe are Conceffions lb ample, and do fo fully

anfwer the Drift of the Commons in this Article,

and are to the utmoft Extent of their Meaning in

it, that I can't forbear congratulating them upon

this Succefs of their Impeachment ; That in full

Parliament this erroneous Doctrine of unlimited

Non-Refiftance is given up and difclaim'd. And
may it not, in After-Ages, be an Addition to the

Glories of this bright Reign, that fo many of thofe

who are honour'd with being in Her Majefty's

Service, have been, at your Lordfhips Bar, thus

fuccefsfully contending for the National Rights of

Her People, and proving they are not precarious

or remedilefs.

But to return to thefe Conceffions •> I muft ap-

peal to your Lordfhips, whether they are not a to-

tal Departure from the Doctor's Anfwer ; whether

there is one Word in the Anfwer which looks that

Way.

In his Anfwer he takes Notice, that the general
AfTertion in his Sermon, of the utter Illegality of
Refiftance, is a colourable Pretence for the Article-

but does he add the Reftriction or Limitation to it,

which hath been now thought neceffary, and hath
been infilled upon as moft material for his De-
fence ? No, my Lords, but the quite contrary \ for

thefe are the Words of his Anfwer, The faid Henry
Sacheverell doth with all Humility aver the Illegality

of Rejiftance, on any Pretence whatfoever, to be the
true Doclrine ofthe Church o/England. Now, could
any thing have been more material for him in his

Anfwer, than adding thefe Reftrictions to his ge-
neral AfTertion in his Sermon, which his Council
now fay he intended, tho' he did not exprefs ?

Or if that was his Intention, could he poffibly

have forgot it, when the Frame of his Anfwer
was under Confederation ?

But now he fees the Refolutiori of the Com-
mons, and the Endeavours of thofe who have their

Commands to carry on this Profecution, to bring
him to Punifhment \ now he fees your Lordfhips,

daily Attendance upon this Trial, and your Atten-
tion to the Charge againft him ; now he fees, if he
had abided by his Anfwer, he muft have been con-

demn'd, or the Revolution •, thefe are the Motives
which have prevail'd upon him to tolerate his Coun-
cil to make thefe unwilling Conceffions, and have
extorted them from him.

And how little thefe Conceffions ought to avail

him, your Lordfhips will fee, when you confider

how likely it is he will retract them when this

Turn is ferv'd. May we not then expect he will

ufe this very Argument of Neceffity, the Coercion

or Reftraint he is under by this Profecution, as an
Excufe for thefe Conceffions ? And when your Lord-
fhips are told, that it is the Duty of Divines (whofe

Office it is to explain the Scripture to the People)

to inculcate this Doctrine of Non-Refiftance in the

moft unconfin*d and unlimited Terms they are able,

and mentally referve the Exception to themfelves ;

when Authorities have been produced for afTerting

this Doctrine in fuch a manner as to exclude any
Exception whatfoever, and the Doctor himfelf did

not exprefly come into thefe Conceffions, it is

certain they ought not to be of any Avail to'

him.

Your Lordfhips will therefore give me Leave to

confider the Expofition which hath been put on
thofe PafTages, which the Commons relied on for

Proof of their Firft Article : And I fhall fhew that

Expofition to be contrary to the plain Meaning of

thofe PafTages.

My Lords, I readily agree, that no ftrain'd In-

nuendo's, or fuppos'd and forc'd Conftructions

(which are the Words ufed in the Reafon given for

reverfing the Judgment in Sir Samuel Barnardiftotfa

Cafe) ought to be admitted, to explain the Mean-
ing of the Doctor, in order to prove him Criminal.

I think the Principles laid down upon the Reverfal

of that Judgment are folid andjuft; and therefore

nothing but exprefs Words, or a necefTary Implica-

tion collected from a Man's Words, can make him
an Offender. But I would not have it gone away

with, that there muft be exprefs Words of Scandal

to make a Man Criminal •, indirect or oblique Scan-

dal has in all Times been met with and punifh'd

in the ordinary Courts of Juftice; and if it were

otherwife, that which aggravates the Crime (the

Subtilty or Contrivance of it) would prevent the

Punifhment : And therefore it is, that Ironical

Scandal,
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Scandal, nay, even dumb Scandal (Scandal by Pic-

tures, or by Signs) as is mentioned in the Cafe 'de

Libellis Famofis, in my Lord Chief Juftice Coke's

Fifth Report, is punifhable by Law. The only

Caution neceffary in thefe Cafes is, that the Con-
ftruction or Interpretation be not flrain'd or fore'd.

And, my Lords, in this Cafe we have not only a

feditious Meaning plainly collected from the Doc-
tor's Words, but exprefs Criminal Words, a falfe

Suggeftion, that his late Majefty, in his De-
claration, difclaim'd the leaft Imputation of Re-
finance, introdue'd for a malicious and feditious

Purpofe.

My Lords, The Firft Article has been rightly

divided into three Parts. The Doctor is charg'd

with fuggefting and maintaining, Firft, That the ne-

n'eceffary Means ufed to bring about the Revolution,

were odious and unjuftifiable. Secondly, That his late

Majefty in 'his Declaration difclaim'd the leaft Imputa-

t'ibn of Reftftance : And, Thirdly, That to impute

Refiftance to the Revolution, is to caft black and odious

Colours on his late Majefty and the Revolution.

The two laft Branches, my Lords, are Particu-

lars. The firft is the General ; and if the two
laft are proved, fuch Proof makes out the firft :

But I fhall confider the Anfwer given by the Doc-
tor's Council to the Proof of the two laft Branches

in their Order, and proceed to confider the An-
fwer that has been given to the proper Proofs of

the firft.

My Lords, The firft Proof of this Branch was
the general Affertiori of the utter Illegality ofRe-

ftftance upon any Pretence whatfoever. It hath been

faid in Anfwer to this, that this is fpoken of the

Supreme Power, which is the Legiflative Power,
and then there ought to be no Exception what-

foever.

But, my Lords, that the Doctor did not mean
the Supreme Legiflative Power, but the Supreme
Executive Power, is evident,

Firft, From the Account he prefently gives of

thofe that oppofe his Principle of Non-Refiftance,

which runs all along upon the Perfon of the Prince

only, as cancelling their Allegiance, calling their

Sovereign to an Account, Dethroning and Murthering

him.

Secondly and Principally, From his bringing in

the Cafe of the Revolution, as urg'd by thofe who
are Adverfaries to his Principle of Non-Refiftance.

Now- the Revolution is not, cannot be urg'd as an

Inftance of j,t'he Lawralriefs of any thing, but of re-

filling the Supreme Executive Power acting in Op-
pofition to the Laws ; and this the Doctor himfelf

admitted, when he told your Lordihips that the Su-

preme Power -was not then refifted. This is therefore

the Supreme Power he affirms it is utterly unlaw-

ful to refill.

But it was faid by one of the Doctor's Council,

That the Non-Refiftance the Doclor preaches up, is

the utter Illegality of Refifting the Supreme Power in

all Things Lawful, for thofe Words, in all Things

Lawful, make part of that Sentence. My Lords, I

admit they do ; but thofe Words are relative to his

AfTertion concerning Active Obedience, and not

Pafllve, as will appear by reading the whole Sen-

tence. The grand Security of our Government, and

the very Pillar upon which itftands, is founded upon

thefteady Belief of the Subjects Obligation to an abfo-

lute and unconditional Obedience to the Supreme

Power in all things Lawful, and the utter Illegality

of Reftftance on any Pretence whatfoever. The one

dividing Member of the Sentence is, the Obligation
to Obedience in all Things Lawful ; the other, the Ille-

gality of Reftftance on any Pretence whatfoever; the one
js reftrain'd, the other unlimited. It mull be ta-

ken therefore (notwithftanding thefe Objections)
That the Doctor afferts the utter Illegality ofRe-
finance to the Supreme Executive Power, though
acting not in Conformity, but in Contradidion to
the Laws.

My Lords, 1 go on to the fecond Proof oftke
firft Branch of this Article, which is, the Doctor's
Infinuation that the Parliament difown'd the Re-
finance at the Revolution, by declaring that they Jet
the Crown on the King's Head on no other Title than
of the Vacancy of the Throne. One of the Council
thought fit to Hand to this Fact, becaufe the Va-
cancy of the Throne is mention'd in the Bill of
Rights ; and he fays, there is no other Fact there
Hated. I befeech your Lordihips, Does not the fame
Act take Notice of the Male-Adminiftration of K.
James, and his Abdicating the Government, as the
Means by which the Throne became void ? And I
may appeal to your Lordihips Journal, and the Jour-
nal of the Houfe of Commons, whether the Word
Abdicated was not ufed rather than the Word Defert-
ed (after a Conference between the Two Houfes)
for this Reafon, infilled on by the Commons, that
that Word Abdicate included in it Male-Admini-
ftration, which the Word Defert did not.

The fame Council faid, the Aft for preventing
Vexatious Suits, urg'd by the Commons as a Parlia-

mentary Declaration, juftifying the Refiftance at the
Revolution, was only for Indemnifying thofe that
acted at that Time, and was no more than was
done in the Reign of Edward the Third, after Ed-
ward the Second was Dethroned. This furely is no
manner of Anfwer to the Declaratory Part of that
Law, which takes Notice of the King's undertaking
a glorious Enterprize, for delivering the Kingdom
from Popery and Arbitrary Power ; and that divers

Subjects, in Aid and Purfuance of that Enterprize,

did feveral Acts of Violence and Refiftance ; and this

Law declares fuch Acts were neceffary, and ought to

bejuftify'd. And I can't but obferve this by the
way, that the Parliament and the Doctor are of
different Opinions ; the Parliament thought that Re-
fiftance ought to be jullify'd ; the Doctor thinks

not ; and if fo, then Doclor Sacheverell doth fuggeft

and maintain, that the neceffary Means ufed to

bring about the Revolution were odious and un-

juftifiable.

I come now, my Lords, to the fecond Branch of
the Firft Article, the Doctor's Affertion, That his

late Majefty in his Declaration difclaim'd the leaft Im-
putation of Refiftance ; and the Doctor's Anfwer
to it.

My Lords, His Council admit this Affertion is

in the Sermon, and that this Affertion is not true ;

but they fay it was a Miftake only in the Doctor,

that the Doctor has exprefs'd himfelffomewhat ob-

fcurely, and new he has explain'd himfelf, that

Explanation ought to be receiv'd. The Doctor
meant, they fay, Conqueft ; and fo he had ex-

plain'd himfelf not only in the Marginal Note, but

in the Sermon it felf. My Lords, if this were fo,

I admit it would be a good Defence ; but that this

was not a Miftake, or rather was a wilful one in

the Doctor, and that he thereby defign'd to Tra-

duce the Memory of his late Majefty and the Re-
volution, I (hall fhew from what his own Council

infill on.

They
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They fay the Doctor muft mean Conqueft, be-

caufe the Prince of Orange, who was no Subject,

but a Sovereign Prince, could not be laid to refill

according to the common understanding of that

Word. Now, my Lords, it is true, the Prince of
Orange could not be faid to refift, and fo could not

difclaim Refiftance for himfelf •, but could he not

be join'd and affifted by the Subjects of the Realm,
who might be laid to refift, and were invited by
himfo to do ? Doth not this appear by the whole
Tenor of his Declaration, and even by the PalTages

quoted by the Doctor ? And fince his late Majetty

could not be faid to refift, but the Subjects, who,
upon his Invitation, join'd with him, could ; and the

Refiftance of Subjects is what the Doctor is fpeaking

againft ; it is plain, that the Doctor fpeaks of the

King's difclaiming the Refiftance of thofe who
join'd with him, and not his own Refiftance. And
therefore I cannot fee that the Quotation of the

Paffage out of the Prince's Declaration, at the bot-

tom of that Page, doth make out that he meant
Conqueft, by Refiftance in his Sermon ; or if it did,

Would it excufe the Doctor's Preaching this Part

of his Sermon, which was done without referring

to that Paffage ?

But it is faid, he has explain'd that he meant
Conqueft by Refiftance in the Body of the Sermon,

becaufe he fays the Parliament burnt a Libel that

would have pleaded the Title of Conqueft, by which

Refiftance was fuppofed. But that this Paffage doth

not make out that he meant Conqueft by Refiftance,

is evident, from his making Refiftance not to be

Conqueft, but only an Ingredient in it. And by
reprefenting Refiftance and Conqueft to be the fame

thing with the Doctor, he is made to fay, that the

Parliament burnt a Libel that would have pleaded

the Title of Conqueft, by which Conqueft is

fuppos'd.

It is plain therefore that Doftor Sacheverell hath

afferted, that his late Majefty in his Declaration dif-

claim*d- the leaft Imputation of Refiftance ; and dif-

claim'd it at a Time, if you'll believe the Doctor,

when he was exhorting the Subjects of King James
to refift, and was joining with them, and encou-

raging them in it •, than which it is impoffible there

can Be a greater Reflection on his late Majefty, or

the glorious Caufe he then had in liand.

My Lords, I come now to confider the Proof of

the Third Branch of the firft Article, and the An-
fwer that has been given to it. The Third Branch

is this, That to impute Refiftance to the Revolution,

is to caft black and odious Colours upon his late Ma-
jefty and the Revolution : The Proof is, that Part of

the Sermon wherein the Doctor afferts, That the

Adverfaries to the Doftrine of Non-Rejiftance, who
urge the Revolution in their Defence, are the greateft

Enemies to that and his late Majefty, and the mofl un-

gratefulfor the Deliverance, in endeavouring to caft

fuch black and odious Colours upon both : How often

muft they be told, &c. The Anfwer to this is, That

the Perfons the Doctor defcribes, as cafting black

and odious Colours on his late Majefty and the Re-

volution, are not thofe who impute Refiftance to the

Revolution, of whom he affirms nothing, but thofe

new Preachers and new Politicians, who teach An-
timonarchical and wicked Doctrines, and who urge

the Revolution in Defence of 'em.

My Lords, if the Doctor had meant thefe Per-

fons, he woukl have fhewn them, which he cer-

tainly might have done, that what was acted at

the Revolution, did not in the leaft juftify their

Opinions ; but he declining this, and placing the
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Defence of the Revolution on a falfe Fact, known
to be fo to himfelf and to the whole Nation ; and
this, taken together with his introducing thefe
Men as defending their Principles by the Revolution,
leaves the Load of thefe deteftable Opinions on
the Revolution, and not only condemns the Refi-
ftance at the Revolution, but brands it.

But it is faid, my Lords, that the Claufe, Our
Adverfaries think they effectuallyflop our Mouths, &c
relates to the Defence of thefe Antimonarchica!
Principles, and not to the general Propofition of
the utter Illegality of Refiftance upon any Pretence
whatfoever ; and if fo, I agree there is no Founda-
tion for this Branch of the Article •, and whether
he is guilty of this Branch or not, turns entirely

on this Queftion.

My Lords, I little thought fuch a Conftruction
would have been endeavour'd, by a wrong Recital
of this Claufe in the Sermon, by the Doctor in his
Anfwer ; for there it is faid, as from the Words of
the Sermon, That they, that ist fays the Doctor,
thefe new Preachers and new Politicians, urge the.

Revolution in defence offuch Principles ; when your
Lordfhips fee the Words of the Sermon are, Our
Adverfaries think they effeclually flop our Mouths^
and have us fure and unanfwerable on this Point,

when they urge the Revolution of this Day in their

Defence. This therefore brings the Cafe of the Re-
volution urged by thefe Adverfaries, to the Point or
Propofition he had before laid down, which was
the utter Illegality of Refiftance on any Pretence

whatfoever •, and not to the Defence of divers Anti-
monarchical Principles, taught by the new Preachers

and new Politicians. And this is ftill plainer, if your
Lordfhips confider that the Doctor's Reply to thefe

Adverfaries, by denying there was any Refiftance at

the Revolution, can only relate to the Point of Non-
Refiftance he had before afferted ; and which Re-
fiftance, if it were not denied, muft ftand con-

demn'd by the Doctor's Propofition.

As little, my Lords, did I expect to hear from
one of the Doctor's Council, that there are twenty
or thirty Lines between the General Propofition and
this Claufe ; fince if there be a Connection between
this Claufe and that Propofition (which I have al-

ready fhewn there \s) it is not the Intervention of
fo many Lines will hinder it ; and if there had been
no Connection, their being clofe together would not

have made one. And by this manifeft Connection,

the Doctor hath brought this general Pofition, of
the Unlawfulnefs of all Refiftance, to bear upon the

Revolution. Which I hope may ferve for an An-
fwer to the fame Gentleman, who fays, It is one
thing to lay down the General Rule without making
the Exception, and another thing not to make the

particular Exception out of that Rule ; for the

Doctor has mentioned the Revolution, but not in

order to except it, but to include it.

Indeed, my Lords, the Learned Doctor, who is

of his Council, pretends to have found out the Ex-
ception in the Sermon, Page the 10th, becaufe he

finds the Word NeceJJity there : The Words are

thefe, Only this Maxim in general I'prefume may be

eftablijh'dfor theSafety, Tranquillity and Support ofall

Governments; that no Innovation whatfoeverfhould be

allowed in the Fundamental Conftitution of any State,

without a very preffing, nay, unavoidable Neceffity of
it. But if the Doctor had but read to the End
of the Sentence, he would have found Doctor Sa-

cheverell condemns all that bore a Part in the Re-
volution, before a Law was made about it : The
Words that follow are thefe, And whofoeverfingly.,

5 I or
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or in a private CapacityJhould attempt it, is guilty of

the higheft Mifdem&inor, and is an Enemy to that Po-

litick Body of which he is a Member. And if that

Sentence refpecls the Revolution, then Do&or Sache-

verell condemns all from the higheft to the lowed:,

who, in their private Capacity, joined with the

Prince of Orange, or affifted in bringing about the

Revolution. This is the Thing he is now charged

with •, not condemning the Revolution as a Thing

fettled by Law, but the Neceflary Means ufed to

bring it about. But if the Doctor inftrucled his

Council to infinuate, that there was any Innovati-

on in the Conftitution wrought by the Revolution,

it is an Addition to his Crime. The Revolution

did not introduce any Innovation ; it was a Resto-

ration of the ancient Fundamental Conftitution of

the Kingdom, and giving it its proper Force and

Energy.

Indeed, all the other Council differ'd from that

Learned Civilian, and maintain'd, that Doctor Sa-

cheverell did not, nay, ought not, to make any Ex-

ception ; and one of 'em faid, if Clergymen, in-

ftead of preaching up the general Rule of Obedi-

ence, were permitted to ftate the feveral excepted

Cafes, fuch Exceptions would in time devour all Al-

legiance. My Lords, If the Doftor had pretended

to have ftated the particular Bounds and Limits of

Non-Refiftance, and told the People in what Cafes

they might, or might not refill, he would have been

much to blame ; nor was one Word faid in the Ar-

ticles, or by the Managers, as if that was expected

from him : but on the contrary, we have infilled,

that in no Cafe can Refillance be lawful, but in Cafe

of extreme Neceflity, and where the Conftitution

can't otherwife be preferv'd, and fuch Neceflity

ought to be plain and obvious to the Senfe and

Judgment of the whole Nation •, and this was the

Cafe at the Revolution. And there is no Difference

between a Divine's mooting and putting Cafes of

lawful Refiftance, and excepting the Refiftance at

the Revolution out of the general Rule of the Ille-

gality of Refiftance, on a Day, when he was ob-

lig'd not only to commemorate the Revolution, but

the Refiftance, the neceflary Means ufed to bring

it about, as appears by the Service appointed for

that Day ?

And, my Lords, Is a Houfe of Commons, who
are vindicating that Revolution only, to be repre-

fented as if we were calling upon Divines to ftate/

the Cafes wherein Refiftance is lawful, and whereirr

not ? A Talk unfit for any one, and more efpe-

cially for them to meddle with : And are we, by

fuch Suggeftions as thefe, to be defam'd and infult-

ed, and reprefented as promoting Anarchy and

Confufion ?

My Lords, There can be no Order or Regularity,

if the Conftitution, the beautiful Frame of a Legal

Monarchy, which this Nation hath fo long enjoy'd

and profper'd withal, be deftroy'd or given up.

What Inclination has the prefent Age fhewn to fub-

mit to Arbitrary Power ; or rather, what hath been

wanting in it to ftiew the contrary ?

But I go on, my Lords, to confider an Argument
made ufe of by another of the Doctor's Council,

That it was needlefs for him to except the Cafe of

the Revolution, for that was known to every body,

and had often been approv'd by the Legiflature. I

befeech your Lordfhips, Could the Doctor know
this, and not only not except that Cafe, on a Day
appointed to give folemn Thanks for it, but intro-

duce it for no purpofe but to leave it under the Con-

demnation of the General Rule of Non-Refiftance ?

And by this Method the Doctor has brought his Ge-
neral Rule to bear upon the particular Cafe of the
Revolution. For he takes but one way of acquitting

the Revolution, which is by laying down that for

Truth, which every Man knows to be falfe ; and
they that aflert this Truth, he fays, caft black and
odious Colours on the late King and the Revolution :

Which makes out that Dr. Sacheverell doth fuggefl
and maintain, that to impute Refiftance to the Revolu-
tion, is to caft black and odious Colours on his lateMa-
jefty and the Revolution.

I am fenfible how tedious I muft have been in this

nice tracing the Anfwers given by the Doctor's
Council to our Proofs of this firft Article ; but be-

caufe the Judgment of the Cafe will depend very
much upon it,- I am fure I fhall have your Lord-
fhips Pardon.

And now, my Lords, What a Reprefentation is

here of that Glorious Tranfaction, the late happy
Revolution ! The Part the Subject had in it, is re^

prefented as contradicting the exprefs Command of
God in Scripture, and deftructive of all Govern-
ments : his late Majefty is reprefented as encourag-

ing this pernicious Wickednefs, and difowning it

at the fame time : Give me Leave therefore, on be-

half of the Nation, and the Memory of his late

Majefty, its Deliverer, to ftate this Affair fhortly,

and in another Light to your Lordfhips.

The Subjects refilled, the late King join'd his

Army with the Arms of Refiftance; and if the

Nation at that time had not had Recourfe to that

Remedy, how abject and how miferable muft they

have been ! If we look into the Hiftories of other
Countries, Have not the beft and happieft Nations
been moft tenacious of their Liberties ? And while
they have continu'd fo, and withftood Abfolute
Power, they have been profperous at home, and
considerable abroad : But when they have fallen

from this Zeal, and Induftry, which is the Founda-
tion of their Profperity at home, and Magnanimity,
which makes them considerable abroad, have de-

ferted them, they have funk into Sloth and Effemi-

nacy. Can any one therefore, with any Colour,

fay, That Refiftance, in Cafes of extreme Necef-

fity, has worfe Confequences than unlimited Sub-
jection ?

Let us now turn our Eyes a little on. the Part our
late King had in the Revolution. Did he not un-
dertake a moft hazardous Enterprize, to procure us

Happinefs at home, and to give us that Weight
abroad, which this Nation had long enjoy'd, but' at

that Time was deprived of ? And with what Care
and Anxiety, even to the laft Moment of his Life,

did he labour to fecure thefe Bleflings to us

!

Let us look beyond his Time, and fince, for the

Senfe of the Nation upon this Point. What Satif-

faction did the Nation take, in the Afliftance his

renowned Predeceffor (Queen Elizabeth) gave to

the opprefled Provinces, our then Good Neigh-
bours, and our now Potent Allies ? How zealoufly

did the Nation promote the Afliftance King James
the Firft gave to the injured Prince Palatine, againft

the Emperor his Superior Lord ? And what Refo-
lution and tender Concern for the perfecuted Ro-
chellers, did King Charles the Firft fhew and ex-

prefs ? And has not Her Majefty affifted the Spani-

ards, againft a Prince acknowledged by them, and
feated on the Throne ? Nor did Her Goodnefs,

which is as extenfive as Her Power, overlook the

poor Eftate of the People in the Cevennes, or

neglect to give them all poflible Afliftance, againft

their King exercifing a cruel Dominion over them.

Thefe,
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Thefe, and many more Inftances which might be

fetched from other Countries, are To many Autho-

rities againft this Doctrine of unlimited Non-Refi-

ftance.

And now, my Lords, Icorhe to conHder the Au-
thority the Doctor pretends to have for it : His
Council fay, They have Acts of Parliament for

this Doctrine ; I fhall not mention the particular

Acts, becaufe they are well known, but confidcr

them under Three Heads. Firft, Thole Acts that

were before the Reftoration. Secondly, Thofe after

the Reftoration, and before the Revolution. And,
Thirdly, Thofe after the Revolution.

My Lords, As to thofe before the Reftoration, I

readily admit they condemn Refiftance generally ;

they don't mention any Exception. The Council

of the other Side have furnifh'd me with an An-
fwer to 'em : They fay, Thefe, and all other Laws,

have an Exception imply'd in them. The Wif-

dom of the Law, in not exprefllng the Exception,

is plain : It is neither decent, nor probably would

have a good Effect, to put odious Cafes, fuch as a

Prince's Overturning the Conftitution. The Roman
Law did not provide againft Parricide, nor doth

the Englijh Law neither •, fince it hath no diftinct

Puniftiment for that kind of Murder, tho' it hath

fome for others, which are called Petty Treafons.

Laws are framed upon a View of ordinary and com-

mon Cafes : Ad ea qua frequentius accidunt jura

adaptantur, is a known Maxim, and of great ufe in

the Expofition of Laws. And if our Legislators had

been afk'd the Qiieftion, Whether they meant by

thofe Laws to make all other Laws, and even thofe

Laws themfelves of no Validity? (Which, if Ab-

folute Power cannot be withftood, would be the cer-

tain Confequence ;) Would not they have anfwer'd,

Nothing was farther from their Thoughts ? And if

it be Maleditla Expofitio qua corrumpit Texturn, ap-

ply'd to any particular Law ; what a curfed Expofi-

tion muft that be, which -corrupts, or rather annuls

the Text of all the Laws at once ?

My Lords, The next Head of Acts, are thofe af-

ter the Reftoration, and before the Revolution. I

do admit thofe Laws go farther than the former,

and feem to condemn all Refiftance, and in fuch

Terms, as to exclude any Exception whatfoever.

My Lords, What I have laid relating to the former

Laws, may be apply'd to thefe. But further, I de-

fire it may be. confidered, thefe Legiflators were

guarding againft the Confequences of thofe Perni-

cious and Antimonarchical Principles, which had

been broached a little before in this Nation ; and

thofe large Declarations in Favour of Non Refi-

nance, were made to encounter, or obviate the

Mifchief of thofe Principles; as appears by the

Preamble to the fulleft of thofe Acts, which is the

Militia AH, in the 13th and 14th of King Charles

the Second. The Words of that Ad are thefe

:

And during the late Ufurped Governments, many

Evil and Rebellious Principles have been inftilled

into the Minds of the People of this Kingdom, which

may break forth, unlefs prevented, to the Diftur-

bance of the Peace and Quiet thereof: Be it there-

fore Enacled, &c. Here your Lordfhips may fee

the Reafon that inclined thofe Legiflators to exprefs

themfelves in fuch a manner againft Refiftance:

They had ken the Regal Rights fwallowed up, un-

der the Pretence of Popular ones ; and it is no Im-

putation on them, that they did not then forefee

a quite different Cafe, as was that of the Revolution ;

where, under the Pretence of Regal Authority, a

total Subverfion of the Rights of the Subject was

Vol. V.

advanced, and in a manner effected. And this may
lcrve to fhcw, that it was not the Defign of thofe

Legiflators to condemn Refiftance, in a Cafe of Ab-
lbiiite Ncafiiry, for preferring the Conftitution,

when they were guarding againft Principles which
had fp lately deftroy'd it.

But now, my Lords, let us fee how the Laws
run after the Revolution. Your Lordfhips will find,

that the Refiftance at the Revolution is not only

approved of in exprefs Terms, by the Act for pre-

venting vexatious Suits; and indeed, every Act
paflul fince the Revolution, is an implicit Approba-
tion of it ; but the Declaration of the Unlawful-
nefs of taking Arms againft the King on any Pre-

tence whatfoever, (required to be taken by the Cor-
poration-Aft, the Militia- Act, and the Act of Uni-
formity,) is now repealed. There was another

Act mentioned by one of the Doctor's Council, the

Act for regulating Select Veftries : That Act ex-

pired in King Charles the Second's Time, and was
never continued. The firft Gentleman that fpoke

for the Doctor, faid, in Anfwer to the Repeal

of this Declaration, by a Claufe in the Ail of the

Firft of King William and Queen Mary, for abro-

gating the old Oaths, and appointing new ones ; that

it is a very tender Repeal, if it be one. I did

not, my Lords, well understand his Meaning ; but

I am fure, that is a very tender Anfwer, if it be any

at all. My Lords, if it be thought that this De-
claration, as it is enjoined by the Corporation- Act,

is not repealed, becaufe the Corporation-Act is not

particularly mentioned in the Claufe of the Act of

the Firft of King William and Queen Mary, which
repeals the Declaration ; I anfwer, After the Mili-

tia-Act, and the Act of Uniformity are mentioned,

there follow general Words ; Any Law or Statute

to the contrary notwithftanding : And this repeals the

Declaration as to that Act, as well as to the other

Two Acts. And this Opinion has prevailed univer-

fally ; and if it were otherwife, there is fcarce a

Corporation in England, but would be diffolved by
the Incapacity of their Members.

But the fame Council argued, That the Doctrine

mentioned in that Declaration muft be the true Doc-
trine, or the Declaration would not have been en-

joined and taken fo long as it was ; and the Repeal

don't ' make the Propofition falfe : and we might

as well argue the Solemn League and Covenant to be

a Lawful Oath. My Lords, As to the Decla-

ration againft the Covenant, that was confidered as

a Temporary Thing only, and, by the Act of Uni-
formity, was to ceafe upon the 25th of March,
1682. and therefore not at all to be compared with

the other Declaration, which was intended to be

perpetual. As to the Truth of the Doctrine in

this Declaration which was repealed, I'll admit it to

be as true as the Doctor's Council affert it ; that is,

with an Exception of Cafes of Neceffity ; and it

was not repealed becaufe it was falfe, underftanding

it with that Reftriction ; but it was repealed, be-

caufe it might be interpreted in an unconfined Senfe,

and exclulive of that Reftriction ; and being fo un-

derftood, would reflect on the Juftice of the Revo-

lution : And this the Legiflature had at Heart, and

were very jealous of ; and by this Repeal of that

Declaration, gave a Parliamentary, or Legiflative

Admonition, againft afferting this Doctrine of Non-
Rcfiftance in an unlimited Senfe.

My Lords, I muft confefs, I did not expect to

hear the Affociation and the A bjuration-Oath brought

in as afferting this Doctrine; if they do, this may
ferve to account for theh taking them who believe

5. 1 2 that
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that Doctrine, which otherwife perhaps they would
be at a lofs to find an honeft Reafon for. But, my
Lords, Doth engaging to ftand by, and affift one ano-

ther againft all the King's Enemies, or fwearing to

defend the King or Queen againft all Traitorous

Confpiracies, fignify any more than what is impli-

ed in the old Oath of Allegiance ? There is, my
Lords, indeed fomething more in the Aflbciation

and Abjuration-Oath ; for the Perfon taking them

in his late Majefty's Time, declared, That he be-

lieved in his Confcience King William was Rightful

and Lawful King of this Realm. This certainly

put the Confcientious Taker of 'em upon a Confi-

deration, of the Foundation on which that Right

and Title was built. And fince there was no Foun-

dation for it but the Revolution, and that Revolu-

tion was founded on Refiftance ; how thofe could

bring themfelves up to take that Aflbciation, or that

Abjuration-Oath, who believed that Refiftance un-

lawful, I am at a lofs to know.

My Lords, Upon this Head of thefe feveral Acts

of Parliament that have been mentioned, I beg leave

to obferve, That as it is not to be fuppofed it was the

Original Intention of any Laws to enervate the Force

of all the Laws, fo your Lordlhips fee, there are

fince the Revolution Laws that do exclude any fuch

Suppofition, and do affirm that indefeafible Inheri-

tance which the People have in the Laws.

My Lords, the next Part of the Evidence offered

by the Doctor, was the Homilies ; which are faid to

be confirmed by Act of Parliament, becaufe the Ar-

ticles of the Church of England are fo •, and the thirty

fifth Article approves the Homilies, as containing

Godly and wholefome Doctrine ; and the Clergy are

oblig'd to read and fubfcribe thofe Articles.

My Lords, I believe it will be admitted, that no
more is intended by that Subfcription, but that the

Doctrine contained in the Homilies is right in the

main, and not that every Sentence in 'em is fo : For
in this laft Senfe, I believe, never any Divine fub-

fcribed the Articles •, and it will be hard to name
any Preacher, or Writer of Note, who has not con-

tradicted fome Paflage or other in them : Nay, as

to one, the general and approved Practice of the

Church is againft it ; I mean that Paflage, which
condemns the Ufe of Organs in Churches.

And furely, my Lords, the Senfe of the Homi-
lies can't be found out, by reading felect PafTages

out of them, (as was done in the Doctor's De-
fence) but by obferving the Frame and Tendency
of the whole : Arid I may appeal to your Lord-
fhips, and efpecially to my Lords the Bifhops,

whether thofe who compiled the Homilies againft

Rebellion, feemed to have had at all under their

Confideration the Cafe of a total Subverfion of the

Conftitution. It's plain, the main Defign of thofe

Homilies was againft the Rifings of the Popifh Fac-

tion, and the plaufible and popular Pretences made
ufe of by them for fupporting their Rebellions.

Did not that great Queen, in whofe Time the lat-

ter Book of Homilies was compiled, explain Her
own Opinion on this Point, by the Afliftance fhe

gave to the Hollanders againft the Spani/h King,

their Sovereign ? Did not the Parliament explain

Themfelves, by the Supplies given to the Queen
for that Purpofe ? And did not the Clergy explain

Themfelves likewife, by the Supplies granted in

Convocation, in Favour of that Afliftance ? Can it

therefore be imagined, the Homilies intended to

condemn that Refiftance, which the Queen and the

whole Nation, nay, even the Clergy themfelves af-

fembled in Convocation, approved of? And I dare

fay, if Doctor Sacheverell had read any of the Ho-
milies againft Rebellion, which he fays he is com-
manded to do, if there be no Sermon on the fifth

of November ; I fay, if he had read any one of them
to his Congregation at St. Paul's, not one of his

Auditors would have thought the Revolution con-
demned by the Homily, whatever they might have
thought of the Doctor.

My Lords, That which we accufe him for, is,

That he lays down this general Doctrine of Non-Re-
fiftance, in Terms exclufive of any Exception ; and,
not content with that, points out the Revolution,
for Men to compare it with, and condemn it by.

How much better would it have become the Doc-
tor, to have imitated that Zeal, which appears in

the Compilers of thofe Homilies, for a Proteftant

Queen againft a Popifh Faction, than to arraign
the Revolution, upon the defaming of which, the
Hopes of a Popifh Faction againft a Proteftant

Queen are built ?

My Lords, Let us now confider the other Books,
or Writings, the Doctor has produced to juftify his

Doctrine : Thefe are chiefly, if not all of them,
the Labours of Divines ; and I will- place them in

thefe two Clafles, Thofe before the Revolution,
and thofe fince. And, my Lords, I will fay, If this

Queftion of Submiflion were left by the Divines,
to thofe Who make the Municipal Laws of their

Country, or the Nature of Laws in general, their

Study ; and they would confine themfelves to the
prefling a Legal Submiflion only, founded (as it is

by the Law of England) on common Confent, and
common Good ; it would be much more for the
Honour of Religion, and the Peace and Felicity

both of the Sovereign and the Subject.

And this will be very manifeft, if your Lordfhips
call to mind but two of the Doctor's Quotations be-
fore the Revolution, which were read to your
Lordfhips : The one is a- Paflage out of Bifhop
Sander/on, the other the Oxford Decree in 1683.
My Lords, Bifhop Sander/on (and he only of

all that have been quoted) has put the Cafe ofRe-
fiftance for the Prefervation of Church and State,

which are but other Words fer the Conftitution ;

and has delivered this Doctrine of Non-Refiftance
in fuch unlimited and bold Terms, as I fhall not
repeat, to create a fecond Difpleafure in this great
Aflembly. And I willingly admit, he was a very
learned, judicious, and pious Prelate : And if fo

great and good a Man fell into fuch indifcreet, in-

decent and fhocking Expreflions on that Subject, as*

did vifibly affect fuch an AfiTembly as this, one would
think it fhould difcourage others from delivering

that Doctrine in fuch a Latitude.

The next is the Oxford Decree, which condemns
all Refiftance whatfoever: But, my Lords, it is

obfervable, that in the fame Decree, there is a Con-
demnation of this Propofition that I am going to

read to your Lordfhips ; That it is lawful to preclude

the next Heir from his Right and Succeffion to the

Crown : And yet at the fame Time, the condemn-
ing this Propofition, that is, the holding, affirming,

or maintaining the contrary Propofition, was (by the

1 3th Eliz. Cap. 1 .) made HighTreafon in her Time,
and a Forfeiture of Goods and Chattels ever after.

And how the Law now ftands as to that Particular,

by the Aft for fecuring her Majefty's Perfon and
Government, and the Succeffidn of the Crown of Great
Britain in the Proteftant Line, every one knows.
And, my Lords, when we find fo great and learned

a Body criminally erring in a Point fo Fundamental,
and upon which our Profpect of Happinefs to fu-

ture
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tiire Ages doth, under God, depend 5 ought it not

to difcourage particular Divines, from pretending

to determine Points of Law and Policy ? For my
own Part, I mould hope, that that Univerfity's

having fallen in at firft fo heartily with the Revolu-
tion, is as fincere a Condemnation of the Doctrine

of unlimited Non-Refiltance, as their folemn tak-

ing the Abjuration-Oath is a publick Profcflion that

a Parliamentary Exclufion is lawful.

As for all the Paffages which have been read to

your Lordfhips out of the Books or Sermons of
Divines before the Revolution, in Favour of Non-
Refiftance, your Lordfhips may obferve their Rea-
fons reach only fo far, as when the Mifchief is not

Univerfal ; or if it be Univerfal, where it is tole-

rable, and not fo mifchievous as a Civil War. I

(ball not mention any Paffages in them, (which

have not been read) to limit the Generality of the

Expreffions concerning Non-Refiftance ; becaufe I

avoid bringing in any Thing, which hath not been

given in Evidence. But how candid the Doctor's

Collections have been, your Lordfhips may judge

by that Quotation out of my Lord Bifhop of Sa-

lisbury's Book, where there is an exprefs Exception

of the Cafe of fubverting Fundamentals : But your

Lordfhips may fee the fame Candor mining out in

feveral Paffages of the Doctor's Sermon, with re-

flect to that Reverend Prelate, whofe Services, my
Lords, (before, and at the Time of the Revolution)

will never be forgotten by one Part of the Nation,

nor forgiven by another.

My Lords, I now come to the Sermons and Wri-
tings fince the Revolution : And I may appeal to

your Lordfhips, whether they don't molt plainly

condemn the Doctor ; thofe, I mean, where we
had the Fortune to be ready to call for other Paf-

fages to be read out of the fame Book. Does not

my Lord Bifhop of Lincoln exprefly mention the

Cafe of the Revolution, and juftify the Refiftance

then ufed ? How carefully does his Grace the Arch-

bilhop of York limit this Doctrine of Paffive Obe-
dience, which the Doctor fays ought to be deliver'd

in the moft unconfined Terms ? And it is by his

Grace's Notion of this Doctrine, that the Com-
mons defire this Caufe may be judged and deter-

mined. I beg Leave to read again to your Lord-

fhips his remarkable Words : Care muft be taken,

that this general Dotlrine be not mi/applied in parti-

cular Countries. 'Though Non-Refiftance or Paffive

Obedience be a Duty to all Subjects, and under all

Governments, yet it is not expreffed the fame Way in

all Places ; but both the Objects and the Inftances

of it do vary in different Nations, according to the

different Models of their Government. "To fpeak this

as plainly as I can : As the Laws of the Land are the

Meafures of our aclive Obedience,fo an alfo the fame
Laws the Meafure of our Submiffion. And as we are

not bound to obey, but where the Laws and Conftitu-

tion require our Obedience ; fo neither are we bound

to fubmit, but as the Laws and Conftitution do require

our Submiffion.

This, my Lords, is the Doctrine the Commons
are maintaining, and are calling this Criminal to an

Account for contradicting. If our Obedience and

Submiffion is not to be extended to the Prejudice of

the Conftitution, the Refiftance at the Revolution,

for preferving the Conftitution, ftands juftified, and

the Doctor's unlimited Doctrine of Non-Refiftance

ftands condemned.

How prudently does his Grace, my Lords, cau-

tion the. Doctor, and the reft of the Clergy, in ano-

ther Part of his Sermon, by thefe Words ? If,
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indeed, a Preacher ffould in the Pulpit prefume to

give his Judgment about the Management of pub-
lick Affairs, or to lay down Doltrincs (as from
Christ) about the Forms and Models of Kingdoms
or Commonwealths, or to adjuft the Limits of the

Prerogative of the Prince, or of the Liberties of
the Subjecl in our prefent Government : I fay, ij a

Divine ffould meddle with fuch Matters in his Ser-

mon, I do not know how he can be excufed from the

juft Cenfure of meddling with 'Things that nothing con-

cern him. This is indeed a prallifing in State Mat-
ters, and is ufurping an Office that belongs to ano-

ther Profeffion, and to Men of another Charatler.

And Iffould account it every whit as undecent in a

Clergyman, to take upon him to deal in thefe Pointsy

as it would be for him to determine Titles of Lands
in the Pulpit, which are in Difpute in Weftminfter-
Hall. And how well the Doctor has obferv'd this

neceffary Caution laid down by his Grace, I leave

your Lordfhips to confider.

My Lords, I have purpofely omitted taking no-

tice of any Writings, except fuch as were produced

by the Doctor, and I am fatisfied how fuperficially

I have confidered them : But, in general, I may ap-

peal to your Lordfhips, whether in the Joweft Ebb,

of Liberty, there have been wanting thofe in this

as well as other Countries, who have denied this

flavifh Doctrine of unlimited Non-Refiftance 5

whether fince the Revolution this Nation has been
r

fo ungrateful to their Deliverer, or unthankful for

their Deliverance, as to warit thofe who have majn-

tain'd the Principles of the Revolution, and have

{hewed them to be as agreeable to the Chriftian

Religion, as they are to the Nature of that ex-

cellent Government: we live under, which is thai

of limited Monarchy.

And yet notwithstanding the unanfwer'd Perform-

ances of divers, both of the Clergy and Laity, upon
this Subject, the Doctor has the Boldnefs to affirm

his Doctrine to be the Doctrine of our Bleffed Sa-

viour and his Apoftles.

My Lords, I can't mention this, without the

deepeft Concern for the Honour of the Chriftian Re-
ligion. I befeech your Lordfhips, What is Liberty

but Juftice, and what is Juftice, but doing to every

one as we would be done by ? And nothing, I think,

is likelier to promote the Practice of this Chriftian

Precept, than fpreading a true Senfe and Love of

Liberty, that Principle which cafts out of us a nar-

row Regard to ourfelves, and introduces a diffufive

Benevolence to others.

And againft this Principle it is, that the Doctor

has offended.

My Lords, I have endeavour'd to fhew that the

Charge in the Firft Article ftands prov'd againft the

Doctor, and that this Proof remains unanfwer'd ;

and if fo, his being a Minifter of the Gofpel, his

having taken the Oaths to the late King, and to Her
prefent Majefty, his being a Fellow of that College

which was in a particular manner delivered by the

Revolution, are all of them Aggravations of his Of-

fence, (if it can be aggravated ;)and which, if prov'd,

his own Council admits, brings a foul Imputation on
Her Majefty and Her Government, makes Her Go-
vernment an Ufurpation, and her Subjects Rebels

;

and that no Punifhment can be too great for him.

My Lords, I never faw that Criminal for whom
I had not a hearty Compafilon, but there is both

Compaffion and Juftice due to the injur'd Innocent.

Your Lordfhips have before you on the one hand,

the Care and Concern of Dodtor Sacheverell ; on the

other, the Honour and Profperity of a wife and

brave
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brave Nation, who as they have thought nothing too

much to give or hazard to defend their Liberties

againft a Foreign Enemy ; fo they hope your Lord-
fhips Juftice on this Offender, will fecure thofe Liber-

ties againfl Domeftick ones.

Mr.Sollicitor General.!^ MY Lords, I am com-

XVJ. manded by the Com-
mons to join with the Learned Gentleman who fpoke

Jaft, in Replying to the Defence that has been made
upon the Firft Article of this Impeachment, which
the Commons infill upon to be well-grounded, and

fully prov'd, notwithftanding the feveral Objections

and Excufes that have been offer'd by Doctor Sache-

verell and his Council.

One of the Doctor's Council has agreed, That if

he has afferted, that the Refiftance ufed to bring

about the Revolution was Unlawful, no Punifhment

can be too great for him : But what they have offer'd

to your Lordlhips in his Defence is, That no fuch

Pofition can be made out without the help of Innuen-

do's and forced Constructions, which infer a Meaning
contrary to the Natural Senfe and Import of his

Words ; and this way of charging a Man with a

Crime, they truly fay, is not agreeable to the Rules

of Law, and would contradict one of the Reafons

given for the Judgment of the Houfe of Lords, in

the Cafe of Sir Samuel Barnardifton : And if this was
the Cafe, it would not become the Commons of

Great Britain, who have fuch an Affectionate Regard
to the Laws and Liberties of their Country, to pro-

ceed upon an Impeachment fo ill-grounded. But
when the Commons had fo fully and particularly

proved the AfTertions charged upon the Doctor by
this Article, they little expected to have heard that

his Words had been wrefted to wrong Meanings,
and made to fpeak what he never thought : And
therefore, fince theQueftion depends altogether upon
Conftruction, and your Lordlhips have been told

that the Paffage upon which this Charge is grounded,
has not been fully ftated, the Commons muft give

you the trouble of Reading the Paffage at large, as

it Hands in the Sermon •, that your Lordlhips may
judge, whether they have not taken his Words in the

common and ordinary Senfe, and given them the

only Meaning they can bear.

The Paffage is in thefe Words.
" The grand Security of the Government, and
" the very Pillar upon which it Hands, is founded
" upon the fteady Belief of the Subjects Obligation
" to an Abfolute and Unconditional Obedience to
" the Supreme Power in all Things lawful, and the
" utter Illegality of Refiftance upon any Pretence
" whatsoever. But this Fundamental Doctrine, not-
" withftanding its Divine Sanction in the exprefs

" Command ofGod in Scripture, and without which,
" it is impoffible any Government, of any Kind or
" Denomination in the World, mould fubfift with
" Safety, and which has been fo long the Honoura-
" ble and Diftinguilhing Characteriflick of our
" Church, is now, it feems, quite exploded and
" ridicul'd out of Countenance, as an Unfafhionable,
',' Superannuated, nay (which is more wonderful) as

" a dangerous Tenet, utterly Inconfiftent with the
" Right, Liberty, and Property ofthe People ; who,
" as our New Preachers, and New Politicians teach
" us, (I fuppofe by a New and Unheard-of Gofpel,
" as well as Laws) have, in Contradiction to Both,
" the Power invefted in them, the Fountain and Ori-
" ginal of it, to Cancel their Allegiance at pleafure,

" and call their Sovereign to Account for High
" Treafon agaiaft his Supreme Subjects, forfooth

!

" Nay, to Dethrone and Murder him for a Criminal,
" as they did the Royal Martyr, by a Jufticiary Sen-
" tence : And, what is almoft Incredible, prefume to
" make their Court to their Prince, by maintaining
" fuch Antimonarchical Schemes. But God be
" thank'd ! neither the Conftitution of our Church
" or State is fo far alter'd, but that by the Laws of
" both, (ftill in Force, and which I hope for ever
" will be) thefe Damnable Pofitions, let them come
" from the Pulpit or the Prefs, either from Rome or
" Geneva, are condemned for Rebellion and High-
" Treafon. Our Adverfaries think they effectually
" ftop our Mouths, and have us fure and unanfwera-
" ble on this Point, when they urge the Revolution
" ofthis Day in theirDefence. But certainly they are
" the greater! Enemies of that, and his late Majefty,
" and the moft Ungrateful for the Deliverance, who
" endeavour to call fuch Black and Odious Colours
" upon both. How often muff they be told, that the
" King himfelfDifclaim'd the leaftlmputation of Re-
" fiftance in his Declaration •, and that the Parliament
" declar'd, That they fet the Crown upon his Head,
" upon no other Title,but that of the Vacancy of the
" Throne ? And did they not Unanimoufly con-
" demn to the Flames (as it juftly deferv'd) that In-
" famous Libel that would have pleaded the Title
" of Conqueft, by which Refiftance was fuppofed ?"

And the Queftion now before your Lordlhips is,

Whether by thefe Words he has afferted, That his

late Majefty in his Declaration difclaim'd the leaft

Imputation of Refiftance ; and that to impute Reft-

fiance to the Revolution, is to caft Black and Odious Co-
lours upon his late Majefty and the Revolution ; which
are the AfTertions charg'd upon him in this Article,

as Suggefting and Maintaining, that the necejfary

Means ufed to bring about the late happy Revolution
were odious and unjuftifiable : Now that there
was Refiftance in the Revolution, and that fuch
Refiftance, in a cafe of that abfolute and unavoidable
Neceffity, is confiftent with the Doctrine of the
Church, and the Fundamental Law of the Kingdom,
is agreed by the Council ; and they have endeavour'd
to convince your Lordlhips, that the Doctor has af-

ferted nothing to the contrary ; for they fay, '« The
" Refiftance which the Doctor affirms the King to
" have difclaim'd, was only a Refiftance which tend-
" ed to Conqueft ; and that the Doctor did well to
" wipe off this Imputation, for the Parliament had
" declared it injurious to his rightful Title to the
" Crown, and had order'd a Treatife to be burnt,
" which Suggefted a Title by Conqueft ; and that
" the Doctor having his Eye in that Expreffion on
" the matter of Conqueft, expreffed the fame by
" Refiftance, which was applicable to the Subject-
" Matter before, and therefore ought not to be
" wrefted to any other Purpofe."

This, my Lords, is the Turn which the Council

would give to the Doctor's Affertion, That the King
difclaim'd the leaft Imputation of Refiftance. And in-

'

deed theWords of the Sermon are fo plain and parti-

cular, that they are forced to have Recourfe to this

Evafion of a Refiftance by Conqueft : But I wonder
Gentlemen can argue in this manner, and at the fame
time fpeak of reading the Words with Candor and
Ingenuity ; when 'tis moft apparent that there is no
previous Difcourfe of a Title by Conqueft, or of any

Treatife in which it had been afferted, that could

give occafion for his vindicating the late King from

any fuch Imputation, or to which thefe Words can

in any Conftruction be applied j for the Doctor fays

nothing of Conqueft 'till after he had afferted that

theKing dilclaim'd the leaft Imputation of Refiftance j

and
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and then he goes on and Jays another Foundation for

the Settlement upon the Revolution, by grounding

it upon the Vacancy of the Throne, before he fays

any thing about Conqueft, or mentions the Book
which had pleaded that Title -, and even then he

condemns that Title for no other Reafon but becaufe

it implied Refiftance \ which plainly ihews, that his

Argument was carried on upon the Subject of Re-

fiftance, and not upon that of Conqueft.

And the Anfwer which they have given to that

part of the Article, whereby he is charged with Ai-

ferting, that to impute Refiftance to the Revolution, is

to caft Black and Odious Colours upon his late Majejly

and the Revolution, is equally evafive.

What they have offer'd to your Lordfhips upon

this Head is, That the Doctor is not fpeaking of

the utter Illegality of Refiftance, when he introdu-

ceth his Difcourfe about cafting Black and Odious

Colours, by faying, Our Adverfaries think they have

usfure and unanfwerable on thisPoint, when they urge

the Revolution of this Day in their Defence ; but of

the damnable Pofitions with which the Doctor charges

the new Preachers and new Politicians, in the Words
immediately preceding : And in this place it is, that

the Manager appointed to maintain this Article is

charged with omitting about twenty or thirty Lines

between the General Doctrine and the Paffage con-

cerning the Revolution, in which feveral diftinct and

entire Sentences are contain'd, concerning thofe Per-

fons and their Principles, to which that Paffage en-

tirely relates : And your Lordfhips are told, that to

apply the Inftance of the Revolution to juftify fuch

wicked Principles, is what the Doctor calls cafting

Black and Odious Colours upon his late Majefty

and the Revolution.

But the Commons take it to be very clear, That

upon ftating of the whole Paragraph, and all the

"Words in the Order in which they lie, and upon

comparing the feveral Paffages, it will manifeftly

appear, that what the Doctor faid about cafting

Black and Odious Colours upon the Revolution, can

be applied only to thofe who maintain, that the Re-

fiftance ufed to bring about the Revolution was law-

ful and juft, and that the Perfons he calls our Adver-

faries are fuch as urged the Revolution in oppofition

to his general Doctrine of the utter Illegality of Re-

fiftance upon any Pretence whatfoever : and not to

thofe who urge the Revolution in Defence of thofe

damnable Pofitions, which, he fays, the new Preach-

ers and new Politicians had laid down.

This the Commons apprehend to be the only

Meaning that his Words in any Conftruction can

bear •, for the Point he is fpeaking of, and which he

fays his Adverfaries thought they had him fure and

unanfwerable upon, mult be fome certain fingle Po-

fition which was mentioned before, fome one Pofltion

or Principle, and not many ; for 'tis this Point, not

thefe Principles, and that fingle Point could be no

other, than the Point of Refiftance : And the Perfons

he calls his Adverfaries, who think they have him fo

fure, can be no other than thofe who deny his gene-

ral Doctrine, and not thofe new Preachers and new

Politicians, who fay the People have a Power vefted

in them to cancel their Allegiance atPleafure ; becaufe

thofe who deny this General Pofition of the utter Il-

legality of Refiftance, as applied to any one particu-

lar Cafe, are certainly his Adverfaries, and Enemies

to his Fundamental Doctrine : For whoever can find

• an excepted Cafe, or fhew an Inftance in which Re-

fiftance is lawful, deftroys his general Affertion. And

he fufficiently fliews, he meant thofe who oppofed his

general Doctrine of abfolute Non-Refiftance, by
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our Adverfaries, when he fays that they urged the
Revolution of that Day in their Defence •, becaufe
the Refiftance at the Revolution, which was founded
in unavoidable Neceffity, could be no Defence to a
Man that was attacked for afferting that the People
might cancel their Allegiance atPlcafure,orDL-throne
and Murder their Sovereign by a Judiciary Sentence.
For it can never be inferr'd from the Lawfulnefs of
Refiftance at a lime when a total Subverfion of
the Government both in Church and State was in-
tended, that a People may take up Arms and call

their Sovereign to account at Pleafure -, and there-
fore, fince the Revolution could be of no Service
in giving the leaft Colour for afferting any fuch
wicked Principle ; the Doctor could never intend to
put it into the Mouths of thofe new Preachers and
new Politicians for a Defence ; Unlefs it be his O-
pmion, that the Refiftance at the Revolution can bear
any Parallel with the execrable Murder of the Royal
Martyr, fo juftly detefted by the whole Nation ; or
that there was no other Difference between the two
Cafes, than what the Learned Gentleman, who firft

fpoke for him, was pleafed to mention in the Conclu-
fion of his Argument, by quoting an odious Ex-
preflion which I forbear to repeat : But it was very
proper to take notice of the Refiftance at the Revolt
tion, as an Objection to his general Doctrine, for it

really is fo ; and 'tis impoflible that Doctrine can be
true in its full Extent, if the Refiftance at the Revo-
lution was lawful ; for 'tis moft apparent, that the
Juftice of a Revolution, founded in Refiftance, and
the Principle of Non-Refiftance upon any Pretence
whatfoever, can never Hand together.

And therefore he could mean nothing by the Point
his Adverfaries thought they had him fo fure upon,
but the general Pofition of Non-Refiftancej which
was the only Point contended for in that Place ; and
he mull mean thofe only who denied his Doctrine
of ablblute Non-Refiftance, by our Adverfaries : And
having no other way ofmaintaining the utter Illega-

lity of Refiftance upon any Pretence whatfoever^

and ofanfwering the Cafe of the Revolution, which,
from the Refiftance that was in it, was made an
Objection ; he goes on and denies the Refiftance^

by faying, That the King folemnly difclam
id the leaft

Imputation of Refiftance ; and calls thofe who fay that

there was any Refiftance in the Revolution, the

greateft Enemies of that and his late Majefty± and the

moft ungratefulfor the Deliverance, who endeavour to

caft fuch B.ack and Odious Colours upon both.

This, my Lords, is plainly Afferting^ That to

impute Refiftance to the Revolution, is to reprefent

it as Black and Odious ; and this Affertion is fairly

collected from the plain Courfe and Tendency of
his Argument, not from ftrain'd Inferences and In-

nuendo's, not from fuppofed or fore'd Conftructions^

but from his own Words, as they lie together, taken

in their natural and genuine Senfe, and is the only

Conftruction that can give them any reafonable

Meaning or Coherence.

And therefore the Commons apprehend* That the

Charge againft the Doctor, for afferting, That td

impute Refinance to the Revolution, is to caft Black

and Odious Colours upon his late Majefty and the Re-

volution, is fully prov'd* and ftands unanfwer'd.

But tho' the Charge, and the Paffages produced

for the Proof of it, are fo very particular, and di-

rectly pointed at the Refiftance ufed to bring about

the late happy Revolution, yet the Doctor and his

Council are pleafed to fay, " That he has only Af-
" ferted the Doctrine of Non-Refiftance in general

" Terms, as it has been taught by the ApoftleSj the

" Homilies,
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" Homilies, and the Fathers of the Church in all

" Ages : That in this Cafe, as in all other general

" Propositions, Cafes of unavoidable Neceffity, as

*' the Revolution undoubtedly was, are always under-

" flood to be excepted ; and that there is no other

" Difference between the Gentlemen of the Houfe
" of Commons and the Doctor, but Whether when
" the general Rule of Obedience is taught, the

" particular Exceptions which may be made out of
" that Rule are always to be exprefs'd ; or, Whether
" when the general Rule is laid down, the particu-

" lar Exceptions are not more properly to be under-

" flood or implied :" And upon this ground they

have been very Elaborate, and have produced many

Proofs to fatisfy your Lordfhips, that the Doctor's

general AfTertion of the utter Illegality of Refiflance

to the Supreme Power upon any Pretence whatfoever,

without mentioning any Exception, is warranted by

the Doctrine of the Church, and by the Law of the

Land.
But, with great SubmifTion, all this Pains might

have been fpared : for 'tis plain that the Doctor is

not Impeach'd for preaching a general Doctrine,

and enforcing the general Duty of Obedience, but

for preaching againfl an excepted Cafe, after he has

flated the Exception. He is not Impeached for

preaching the general Doctrine of Obedience, and

the utter Illegality of Refiflance upon any Pretence

whatfoever •, but becaufe, having firfl laid down the

general Doctrine as true, without any Exception, he

flates the excepted Cafe, the Revolution, in exprefs

Terms, as an Objection •, and then affumes the

Confideration of that excepted Cafe, denies there

was any Refiflance in the Revolution •, and afferts,

that to impute Refiflance to the Revolution would

cafl Black and Odious Colours upon it. This, my
Lords, is not preaching the Doctrine of Non-Re-

fiflance in the general Terms ufed by the Homilies,

and the Fathers of the Church, where Cafes of Ne-

ceffity may be underflood to be excepted by a Tacit

Implication, as the Council have allowed ; but is

preaching directly againfl the Refiflance at the Re-

volution, which in the Courfe of this Debate has

been all along admitted to be neceffary and juft, and

can have no other Meaning, than to bring a Dif-

honour upon the Revolution, and an Odium upon

thofe great and illuflrious Perfons, thofe Friends

to the Monarchy and the Church, that affifted in

bringing it about. For had the Doctor intended

any thing elfe, he would have treated the Cafe of

the Revolution in a different manner, and have

given it the true and fair Anfwer; he would have

laid, that the Refiflance at the Revolution was of

Abfolute Neceffity, and the only Means left to re-

vive the Conflitution ; and mufl be therefore taken

as an excepted Cafe, and could never come within

the Reach or Intention of the general Doctrine of

the Church. But inflead of this, he denies that there

was any Refiflance in the Revolution, and reprefents

it as a Scandal upon the Revolution to fay there was

any Refiflance in it ; Thofe, fays he, are the greateft

Enemies to it, who cqftfuch Black and Odious Colours

upon it. . .

My Lords, if extraordinary Cafes, if Cafes of

Neceffity, which are implicitly Excepted, are not to

be flated at the Time when the general Prohibition

is inculcated, and it would be of dangerous Confe-

quence in this particular Inflance of the Doctrine of

Non-Refiflance, " by picking Holes for the Subject

" to creep out of his Allegiance ;" I fubmit it to

your Lordfhips Confederation, whether flating an

Excepted Cafe, and then bringing it within the ge-

neral Prohibition, particularly in this Inflance of the

Revolution, mufl not have the fame pernicious Con-
fequence :

" Does not this plainly fhew what Spirit
" the Doctor is of, and what he aims at ?"

But your Lordfhips have been told, that " What
" the Doctor afferts concerning the utter Illegality

" of R.efiflance to the Supreme Power, can never be
" applied to the Revolution ; for the Legifiative,

" the King, Lords and Commons, is the Supreme
" Power ; and there was no Refiflance to the Lords
" and Commons, for they join'd with his late Ma-
" jefly in bringing about the Revolution ; the Re-
" fiflance was made only to that unfortunate Prince
" who was then upon the Throne." But 'tis plain

from his applying the Illegality of Refilling the Su-

preme Power to the Cafe of the Revolution, that he
meant the Executive Power, which was then Re-
fifled ; and he ufes Sovereign, and Prince, as Synony-
mous Terms with the Supreme Power in other parts

of the fame Paragraph of the Sermon ; for he fpeaks

of calling the Sovereign to Account, and of cancel-

ling Allegiance at Pleafure, which can be due only

to the Prince ; which fhews, that the Prince only,

and not the Legifiature, can be underflood by His
Supreme Power.

I fhall not trouble your Lordfhips, to fhew that

the Refiflance ufed at the Revolution was confiflent

with the Doctrine of the Church, and with the Law
and Conflitution of England: This is no Part of the

Controverfy, and is not difputed by the Council ;

for they agree fuch Cafes to be excepted out of the

General Rule, and profefs to ufe the feveral Paf-

fages that have been read to your Lordfhips, only to

excufe or extenuate the Doctor's Offence, and not to

arraign the Juflice of the Revolution •, and therefore

I fhall not enter into a particular Examination of
them, but only obferve, That if the Books, out of
which thefe Pafiages were taken, were narrowly ex-

amined, 'tis poffible fome Expreffions might be
found, to fhew that the Authors never intended

that their General Rule fhould extend to Cafes

where the total Subverfion of a Government was
aim'd at. For your Lordfhips mufl needs have
obferved, from the Ufe that has been made of
the Book of a Learned Prelate, called A Vindi-

cation of the Authority, Conflitution and Laws of the

Church and State of Scotland; Printed in 1673. that

a perfect State of Truth is not altogether to be
depended upon, from the Proofs that have been
collected out of feveral Authors, and read to your
Lordfhips; and that the Sincerity of the Collector

is very much to be queflioned : For that Book
was produced to prove the Duty of Abfolute

SubmifTion, and a PafTage was read for that Pur-
pofe; but when the Managers looked into the

Book, they found another PafTage, where the Au-
thor flating the Cafe of Abufes tending to a total

Subverfion, allows, That in fuch a Cafe, the Su-

preme Power may be adminiflred by another

:

Which fhews, That this Reverend Prelate, who
was fo inflrumental in the Revolution, did not

act in Contradiction to his former Sentiments, (as

was infinuated, by citing this Treatife;) but was
firm and conflant to himfelf, when he embark'd in

that Glorious Enterprize.

Several Sermons that have been preached fince

the Revolution, have been likewife offered to your

Lordfhips, to fhew that the Doctrine of Non-Refi-
flance has been delivered in general Terms ; but

thefe can be of no Service in his Defence, for the

Reafons that have been given. Befides, the Com-
mons don't think themfelves concerned to enter in-
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to the Examination of private Opinions. And for

thofe that have been preached by the Right Reve-
rend Fathers of the Church now living, they are

the beft Expofitors of their own Meaning •, and I

fhould mif-fpend your Lord/hips Time, to enter in-

to any Explication of them. The Doctor has appeal-

ed to the Right Reverend Fathers of the Church ;

to thefe Right Reverend Fathers we leave him •,

not doubting but the Nation will be fatisfied how
much they are concerned for the Honour of the Re-
volution, and fhe Security of the prefent Happy
Eftablifhment under her Majefty, by the juft Judg-
ment they will give upon this Occafion.

And as to the Laws of the Kingdom, there needs

little to be faid, after what the Learned Gentleman
who fpoke laft, has offered to your Lordfhips ; efpe-

cially fince the Council for the Doctor have all of

them own'd, That the General Expreflions in the

Laws don't extend to any fuch Cafe as that of the

Revolution, which no Municipal Law can be fup-

pofed to include. And if Doctor Sacheverell had

been fatisfied with laying down the General Doc-

trines of Obedience and Non-Refiftance, in the

manner the Laws have done, the Commons had

never given your Lordfhips this Trouble. 'Tis his

entrinjj; into the Debate of what is agreed by his

own Council to be an Excepted Cafe, and his ar-

raigning the Juftice of the Revolution, (which has

been already ftated at large to your Lordfhips) that

has given Occafion for the Profecution upon this

Article.

Befides this, there have been other Things faid

in the Doctor's Behalf.

The Commons had alledged, That to make the

Juftice of the Revolution, and the Validity of thofe

Acts of Parliament, by which Her Majefty's Title

to the Crown was declared, and the Succeffion fet-

tled in the Proteftant Line, was a Matter of the

greateft Confequence, at a Time when the Heredi-

tary Right to the Crown was contefted •, and that

the Friends of the Pretender could Advance his

Intereft upon no other Ground. But it has been

urged for the Doftor, That he could never mean

any Service to the Pretender •, for he afferts the

Hereditary Right to be in the Queen ; and that

thofe who deny Her Hereditary Right, are moft

like to bring in the Pretender. And by this An-

fwer, they infinuate, That the Doctor has afferted an

Hereditary Right in Her Majefty •, and that thofe

who defend her Parliamentary Title, deny Her He-

reditary Right. The Pafiage they cite for his affert-

ing an Hereditary Right in Her Majefty, is Pag. 2.

where he calls Her Majefty, The Good and Pious Re-

lift of the Royal Family : And they argue, That if

Her Majefty be the Relict, and the only Prince of

that Family left, (he muft have the Hereditary Right

of Courfe.

This Pafiage your Lordfhips cannot but obferve,

requires fome Straining, to give it any Appearance

of anfwering the Purpofe to which they would ap-

ply it ; and after all, it can carry no fuch Mean-

ing : Her Majefty is not the only Defcendant of

the Royal Family now in being ; there are feveral

Branches of it yet remaining •, and I cannot be-

lieve, that the Gentlemen who ufe this Argument,

intend to exclude the Illuftrious Houfe of Hanover

from being Part of it. In the next Place, they

turn it upon the Commons, as if they denied the

Hereditary Right (which they (hall ever avow)

when they afferted the Title by Act of Parliament.

I fubmit it to your Lordfhips, Whether any thing

more was faid, than that the Hereditary Right

Vol. V.

was contefted ? And this is notorious to all the

World is taken Notice of in our Oath of
Abjuration, and was claimed Two Years ago, by
the Pretender's Attempting an Invafion, And in

fuch a Cafe, 'tis certainly the Duty of every Sub-
ject, to make good all the Fences which guard
Her Majefty's Title to the Crown. And my Lords,
We have Reafon to lay fome Weight upon a Par-

liamentary Title, fince the Proteftant Succeffion en-

tirely depends upon it •, and to defend the Power
of Parliament, to limit the Succeffion of the Crown,
fince the Doctor has offered to your Lordfhips in

Evidence a Decree of the UnivtrCity ofOxford, in the

Year 1683, where is this Propofition, viz. " That
" it is lawful to preclude the next Heir from his

" Right and Succeffion to the Crown, was fo-

" lemnly condemned, as Falfe, Seditious and Im-
" pious :" Which I the rather take Notice of, be-

caufc the Doctor relies fo much upon the Autho-
rity of that Univerfity. But I muft take Leave
to fay, That if the fame Principle fhould ftill con-

tinue to be taught, or to be believed in that Univer-
fity, where fo many of our Gentlemen receive their

firft Impreffions, it muft one Time or other involve

us in Blood, and leave Pofterity in endlefs Dif-

putes about the Title to the Crown ; and therefore

'tis of the greateft Confequence to Her Majefty,

and the Security of Her Perfon and Government,

.the Continuance of the Succeffion in the Proteftant

\Line, and the Peace and Flappinefs of this King-

dom, to maintain the Power of Parliament to fet-

tle the Succeffion of the Crown ; which has been

exercifed in all Times, and frequently reforted to

by Her Majefty's greateft and wifeft Predeceffors.

This is not to make way for the Pretender, but to

fhew that he is effectually and legally excluded 5

and that Her Majefty has not only the Hereditary

Right, but the Sanction of an Act of Parliament,

which has been always thought fufficient to bind the

Succeffion to the Crown, and is the plain way to

eftablifh her Majefty's Throne againft all Attempts

whatfoever.

But your Lordfhips are told, That thefe Sermons

were not preached with a feditious Intention •, and

that the Doctor can never be fuppofed to have a

Defign to undermine the Government, by preach-

ing up the utter Illegality of Refiftance.

This, My Lords, has indeed fome fhew of an

Excufe ; but if your Lordfhips confider in what

Manner he has applied his Doctrine of Non-Re-

fiftance, and the Ufe he has made of it, toge-

ther with the General Defign of the Sermon,

which is a virulent Invective throughout ; it will

appear, that he could not take a more proper

Courfe to incite the People to Sedition, and to

create Jealoufies and Difcontents in the Kingdom.

For, Firft, he endeavours to fhew, That if there

was any Refiftance in the Revolution, the Founda-

tions of our prefent happy Settlement were laid in

an unlawful Force ; becaufe fuch Refiftance was, as

he fays, utterly illegal, odious, and unjuftifiable.

And having laid this Ground, he charges her Ma-
jefty, and thofe in Authority under her, with a Ge-

neral Male-Adminiftration : And what Inference can

the People make from fuch Pofitions as thefe ; but

that the Government they are under is ill founded,

and therefore no Obedience is due to it ; and fince

there is a general Mifmanagement in the whole Ad-
miniftration of the Executive Power, 'tis their Inte-

reft to get rid of it as foon as they can ?

This, My Lords, is the plain Tendency of his

whole Difcourfe •, and whole Intereft is beft ferved

5 K by
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by fucR Difcourfes as thefe, whether that of her

Majefty, our moft gracious Queen, or that of the

Pretender, I fubmit to your Lordfhips impartial

Confideration.

My Lord?, The Doctor will have no Reafon to

complain of being hardly ufed, in having his Inten-

tions cenfured as feditious, if he confiders what that

great Prelate, my Lord Archbifhop of York, has

faid in the Sermon that has been produced in Evi-

dence before your Lordfhips ; in which there is this

Paragraph, viz.

" They are the Factious, they are the Setters up
" or Abettors of Parties, who endeavour to deftroy,

" orunfettle, or difparage, or at lead to hurt and
" weaken the Government and the Laws, as they
** are eftablifhed ; let the Principles upon which
" they go, or the Pretences they make, be what
" they will.

And if his feditious Intentions be apparent from
theSermon, his having taken theOaths of Allegiance,

his Signing the AfTociation, and his taking the Ab-
juration, are fo many Aggravations of his Guilt.

I have troubled your Lordfhips a great while ;

but I can't forbear taking notice of one Thing,
which the Doctor has complain'd of as a Hardfhip ;

I mean, that he has been profecuted in this pub-
lick Manner by an Impeachment, by which, he
fays, he fhall have been abundantly punifhed, tho'

he fhould have the Happinefs to be at laft acquitted.

But this Complaint is anfwered by his own Council,

who acknowledge his Cafe to be a Caufe of very
great Moment ; and that the Points now under
your Lordfhips Confideration, are proper only to

be fettled in Parliament. And certainly, no other
Courfe could have been fo proper : For when the
Foundations of the Government in Church and
State are apparently ftruck at, and undermined, un-
der Pretence of Zeal for the Conftitution ; when
her Majefty's Title to the Crown is endeavoured to

be weaken'd, under the Colours of Obedience and
Loyalty ; when the Quiet and Repofe of her Ma-
jefty's Proteflant Subjects is difturb'd, under a pre-
tended Zeal for the good of the Church ; when
the Safety of the Church is in the greateft Dan-
ger, from thofe who declare the moft affectionate

Concern for her Welfare and Profperity ; when the
Fathers of the Church are' defamed, by thofe who
pretend the greateft Reverence for the Epifcopal
Order ; and when her Majefty's happy Admini-
ftration is publickly vilified and expofed, in the

moft audacious and infolent manner ; where fhould

the Commons apply for Juftice, but to this fu-

preme Judicature ? Or where could they expect an
adequate Remedy to thefe great and growing Evils,

but in full Parliament ?

They have therefore brought this great Offender
before your Lordfhips ; and have the higheft Satif-

faction, in a full AfTurance of your Lordfhips im-
partial Judgment. .

•:

Mr. Lechmere. ]\/|"Y Lords, the Gentlemen who
J.VJL have now fpoke before me,

have gone through che Subftance of the Reply to

this firft Article : They have (hewn to your Lord-
fhips the Weaknefs and Vanity of the Defence,
which has been made to it ; and have fully re-afferted

this Part of our Charge, by which Doctor Sacheve-

rell ftands accufed, in the Name of the Commons
of Great Britain, of condemning the NecefTary
Means ufed to bring about the happy Revolution.

Your Lordfhips Confideration of this Branch of
our Impeachment, and of what has been offered to

you in Maintenance of it, has, doubtlefs, created in

your Minds an Impreffion equal to its Weight, and
to the many great Confequences which depend up-
on it : But we perfuade ourfelves, that when you
reflect on the Nature and Method of the Defence,
'twill more clearly difcover to your Lordfhips and
the World, how neceffiry a Tafk the Commons
have taken on themfelves in this Profecution •, of
what high Concern it is to her Majefty and her
Government, and to our common Security, that
this Fundamental Queftion fhould receive this pub-
lick and folemn Difcuffion ; That the falfe Zea!,
which the difguifed Enemies of her Majefty's Title
have the Confidence to put on, by endeavourino- to
cover the worft Defigns, under the facred Names of
God and Religion, and the ftrongeft Profeffions of
Loyalty and Allegiance, may be brought to the
Teft, and the true Foundations of the Safety of the
Kingdom be underftood and afferted.

The Part affigned me in opening the Charo-e,
leads me to take Notice of fome PafTagcs whTch
have fallen from the Council ; and tho' what I fhall
firft mention, has been already obferved and fully
refuted, yet I muft beg your Patience to refume it

a little. The Gentleman who began the Defence,
faid, That 'twas infilled on the firft Day of the
Trial, That the Dotlor had not only afjerted the utter

Illegality of Refiftance on any Pretence what-
^ foever ; but that he had likewife declared

him/elf, That the Revolution was not fuch a
Cafe as ought to be excepted out of his General Rule,
and this he faid, he denied ; and if fuch an Ex-
preffion could be found in the Doclor's Sermon, he
fhould think no Punifhment too great for him. Your
Lordfhips could not but obferve the Argument
which immediately followed: 'Tis one thing, fays

he, exprefly to affirm the Revolution is fuch a Cafe
as ought not to be excepted, and another thing not

to make that Exception. You were told, indeed, in

the Beginning of the fameDifcourfe, and afterwards

by the Doctor himfelf, That his general AfTertion

of the utter Illegality of Refiftance on any Pretence

whatfoever, did not relate to the Refiftance ufed to

bring about the Revolution, it being applied to the

Supreme Legiflative Power, to which no Refiftance

was then made, the Lords and Commons joining

in it. This, my Lords, is a Meaning which rhe

Doctor had not in view when he preached the Ser-

mon ; for, by obferving the PafTages, you will find

that the Words Supreme Power are no Part of the

AfTertion of the utter Illegality of Refiftance on any
Pretence whatfoever. He doth, indeed, affirm un-
conditional Obedience to the Supreme Power in all

Things lawful, but the Illegality of Refiftance is in-

definitely and univerfally affirm'd, and not reftrain'd

to the Supreme Power. 'Tis likewife evident, not

only from his mentioning theCafe of theRevolution,

which was the Cafe of Refiftance to the King, as

an Objection to his general Rule of the utter Ille-

gality of Refiftance, but likewife from the fubfe-

quent Parts of the fame Paragraph, that the Non-
Refiftance which he preached up, wasNon-Refiftance

to the Supreme executive Power ; and, indeed, this

is ftill more; evident from the Fallacy of that, which
is offered to induce your Lordfhips to think other-

wife, it being undeniable, that the Lords and Com-
mons did not join in that Refiftance, as part of the

Legiflative and Supreme Power, but as part of the

collective Body of the Nation. This Subterfuge,

frivolous as it is, being foon departed from, the

Argument proceeded upon the Suppofition, that the

general AfTertion in theSermon was to be underftood

of
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of the Supreme executive Power. I return there-
fore to the Objection as (rated before, which being
delivered with uncommon Orientation, your Lord-
fhips will allow me to enter into the Examination
of it. The Subjetls Obligation to an unconditional
Obedience to the Supreme Power in all things Law-
ful, and the utter Illegality of Refiftance on any Pre-
tence whatfoever, is the Doctor's general Rule, which
he affirms to be the Security of our Government,
and the Belief of this the very Pillar on which it

ftands. Your Lordfhips may here obferve, that the
Doctor, in delivering his general Rule, has gone
pretty much beyond that Apoftle he would be
thought to imitate : The Apoftle in general Terms
enjoins the Duties of Obedience and Subjection to
the higher Powers, not mentioning any-Exception,
when he lays down thofe Precepts. The Doctor
goes on, and his next Sentences contain a general
Obfervation, That tho* his fundamental Doctrine
was now become unfashionable and exploded, as a
dangerous Tenet, inconfiftent with the Rights, Li-
berties, and Property of the People ; yet, God be
thanked, it ftill continued to be the Doctrine both
of Church and State : And then follow thefeWords,
Our Adverfaries think they effetlually flop our Mouths,
and have us fure and unanfwerable on this Point,
when they urge the Revolution of this Day in their

Defence. No Body can doubt what Revolution the

Doctor means, nor, that under the Term Revolu-
tion, by which he expreffes the Objection made to

the general Rule of Non- Refiftance, he meant the

Refiftance fuppofed to be made at that Revolution.

This he ftates, as the unanfwerable Objection made
by his Adverfaries to his Point, to his Rule of Non-
Refiftance on any Pretence whatfoever.

If your Lordfhips collect the Senfe of the Para-
graph thus far, it will ftand thus i Thofe Perfons
who explode abfolute Non-Refiftance to the Prince
as a Tenet dangerous to Liberty •, in Defence of
that theirOpinion, object to us, who avow thisTenet
as the honourable and diftinguifhingCharacteriftick

of our Church, the Refiftance ufed to bring about
the late happy Revolution, as an Exception out of
our general Rule of Non-Refiftance. The Doctor
having thus laid down his Rule in univerfalTerms,

and exprefly taken Notice of the Cafe of the Revo-
lution as an Objection raifed againft it by other
People ; your Lordfhips are next to confider what
becomes of this Objection ; in what Manner is it

treated by him, and what Judgment does he pafs

upon it ? My Lords, The Doctor does not drop
the Objection without confidering it further ; he is

rot ftlent in the Matter ; he doth not leave this as

an Exception implied, and to be fuppofed by the gene-
ral Rule ; he proceeds and argues exprefly upon it

for two or three Sentences together : The Doctor's

Expreffions in this Refpect alfo are not entirely a-

greeable to thofe of the Apoftle. In the next Place,

Doth the Doctor yield the Objection to his Adverfa-
ries? Doth he allow the Refiftance ufed to bring a-

bout the late happy Revolution to have been a law-

ful Refiftance, and to be an Exception out of his

general Rule ? No, my Lords, juft the contrary :

He is fo far from agreeing with his Adverfaries in

this Point, or giving way to the Exception, that in

Vindication of theRevolution,as he would be thought

to fpeak, he pronounces thofe who make the Excep-

tion, and contend for the Lawfulnefs of that Refift-

ance, to be Enemies to the Revolution •, and thatRe-

fiftance, which theCommonsaffert to be the neceflary

Means by which it was brought about* he defcribes

to be odious Colours caft upon the Revolution. In
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his next Sentence he infinuates, That there was no
Refiftance in the Revolution, and to that End, mif-
reprefents his late Majefty as having difclaimed it ;
and with the fame Intent likewife, that the Parlia-
ment fet the Crown on his Head on no other Title
than of the Vacancy of the Throne ; and ftill the
more effectually to delude hisHearers into the Belief
of his general Aflertion, grofly and ridiculoufiy per-
verts the Cenfure paft by a future Parliament upon
the Notion of Conqueft, as a Condemnation of
that Refiftance. Having thus confidered this Ob-
jection of the Revolution, and the following Parts
of his Paragraph being Expreffions of Triumph
over his Adverfaries, whofe Objection he would be
fuppofed to have confuted, towards the Clofe of it

he ufes thefe Words, as his Conclufion and Judg-
ment upon it i In fhort, as the Englifh Government
can never be fecure on any other Principles but Jlricily
thofe of the Church of England, fo he will ie hold to

fay, &c. His general Rule of Non-Refiftance on
any Pretence whatfoever he had before laid down as
the Doctrine and Principle of the Church ; which,
after having confidered the Cafe of the Revolution
as an imaginary Exception to it, he re-aflerts in

thofe Words. And what clearer Indication can your
Lordfhips receive of the Doctor's Intention in his

generalAffertion ? Can your Lordfhips, or anyBody
that fhall confider the Tenor of that Part of his

Difcourfe, retain any Doubt whether he has plainly
and fully declared himfelf, That the Refiftance ufed
to bring about the late happy Revolution was odious
and unjuftifiable, and not to be excepted out of his

Fundamental Rule of the Illegality of Refiftance on
any Pretence whatfoever ? And, my Lords, Can it

be faid that this Interpretation of his Difcourfe is

Jirained and unnatural ? Is this Part of our Charge
maintained by conjoining diftant and independent Paf
fages ? Or is not the Connexion clear and neceflary,

and the Senfe we contend for, the only Senfe the
Words can properly bear, in the moft candid and
genuine Interpretation of them ? The Gentleman,
whofeObjection from theBar I have been confidering^

faid, That it is one thing exprefly to affirm that theRe-
velution is not to he excepted^ and another thing not to

make that Exception. But tho' the Words of the Ser-

mon are not an exprefs and literal Affirmation, yet
if this Construction appears to your Lordfhips to be
neceflary and certain, they will be taken by you to

be an ample and undeniableDeclaration of hisMind %

and this poor Shift, thus emphatically infifted on at

the Bar, will amount to no more than what the

Doctor had before faid in his Anfwer in plainer

Words, That he had not maintained the Neceflary

Means to be Odious and Unjuftifiable, becaufe he
had not made ufe of thofe very Words.
The next Paflage which I fhall obferve to your

Lordfhips, fell from the Gentleman who fpoke third

in Defence of this Article ; his Words were

05s thefe : I have been careful and exacl in col-

lecting them, " One learnedGentleman, fays

" he, did obferve, that there was an Original Con-
' c tract ; and that by that Contract, if the Executive
" Power invaded the reft, that Contract was broke,
" and the People difcharged from theirAllegiance ;

" but he did not think fit to take Notice when that
" Contract was made. I would fain know, whether
" it was before Magna Charta, or fince ; if it was
" before, it is much no mention was made of it

" there, for that has been always looked upon as

" the Great Charter of the Rights of the People.
" Was it before 25 Ed. 3 ? Then I would know,
€C Whether that Contract, made before the 25 Ed. 3.

5 K 2 ** Could
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" could ever difcharge that Aft which was made
" after it ? If it doth difcharge the Subjeft of their

*' Allegiance, I have never yet known it pleaded
" to any Indictment for High Treafon upon that

" Aft ; and therefore, "Till the Legijlature fhall de-
il

termine what that Contrail is, and what Breach
*' ofitjhall difcharge the Subjeils of their Allegiance,

" I muft take Leave to fay, that Refiftance fiandsfiill
<c upon the Foot of the Statute of 25 Ed. 3.

My Lords, the Nature and Confequence of this

PafTage would bear a much more ample Confidera-

tion, than my Time has allowed me to give it, or

than may be fit to trouble your Lordfhips with on

this Reply •, but I conceive a fhort Notice of it, and
of the near Relation it bears to the Matter now be-

fore you in Judgment, may yield a pretty clear Dif-

covery and Explanation of the whole. But the Dif-

tance of Time fince the opening of the Charge, and
the many palpable Mifconftruftions which fome of

the Council haveallow'd to themfelves, of what has

been offered by fome of us in behalfof the Commons,
makes it neceffary for me, even in this Particular, to

remind your Lordfhips of the Connexion of the Dif-

courfe, out of which this O'ofervation was raifed.

Your Lordfhips were acquainted, in opening the

Charge, with how great Caution, and with what un-

feigned Regard to her Majeity and her Govern-
ment, and to the Duty .ind Allegiance ofHer Subjects

the Commons made choice of the Words Neceffary

Means, to exprefs the Refiftance that was made ufe

of to bring about the Revolution, and with the con-

demning of which the Doftor is charged by this Ar-
ticle ; not doubting, but that the Honour and Juftice

of that Refiftance, from the Neceffity of that Cafe,

and to which alone we have ftriclly confined our
felves, when duly confidered, would confirm and
ftrengthen, and be underftood to be, an effectual

Security of the Allegiance of the Subjeft to the

Crown of this Realm inevery other Cafe, where there

is not the fame Neceffity ; and that the Right of the

People to Self-defence, and Prefervation of their

Liberties by Refiftance, as their lad Remedy, is the

Refult of a Cafe of fuch Neceffity only, and by
which the Original Contraft between King and
People is broke. This was the Principle laid down
and carried thro' all that was faid with refpeft to

Allegiance, and on which Foundation, in the Name,
and on the Behalf of all the Commons of Great Bri-

tain, We affert and juftify that Refiftance by which
the late happy Revolution was brought about. When
the Gentleman from the Bar endeavoured thus, in a
ludicrous manner, to explode the Original Contraft
between the King and People, he muft not be fuppo-
fed to be ignorant, that thofe very Wojds are part of
the Vote of the Abdication, the Vote of both Houfes
ofParliament, at the Time of the Revolution, ante-

cedent to that Settlement of the Crown, on which
Her Majefty's Parliamentary Title and our prefent

Eftablifhment is founded. I have thought it necef-

iary to tranferibe that Proceeding from your Lord-
fhips Journals, now lying on your Table, and will

ftate it to you as I have taken it from thence.

Upon the Twenty Ninth of January, 1688, A
Meffage was brought //-0#2 the Commons by Mr. Hamp-
den and others, who faid,The Commons taking into their

Confideration the State of this Kingdom, had pafs
id a

Vote, to which they defiredyour Lordfhips Concurrence

;

which Vote was as follows, Refolved, That King James
the Second having endeavoured tofubvert theConflitution

ofthe Kingdom, by breaking the Original Contrail be-

tween King and People ; and by Advice ofjefuits and
other wicked Perfons, having violated the Fundamental

Laws of this Kingdom ; and having withdrawn himfelf

out of this Kingdom, has abdicated the Government, and

the Throne is become thereby Vacant. Your Lordfhips

Houfe Refolved it felf into a Committee ofthe whole

Houfe, and the Vote containing in it divers Parti-

culars, upon the 30th Day of January, was confider-

ed by Paragraphs ; the firft of which was, That

King James the Second having endeavoured tofubvert

the Conjlitution of the Kingdom, by breaking the Origi-

nal Contrail between King and People : To which the

Committee, and the Houfe afterwards, agreed with-

out any Amendment. Now when it appears to

your Lordfhips and the World, that breaking the

Original Contrail between King and People, were the

Words made Choice of by that Houfe of Commons,
with the greateft Deliberation and Judgment, and

approved of by your Lordfhips, in that firft and

fundamental Step made towards the Re-eftablifh-

ment of the Government, which had received fo

great a Shock from the evil Counfels which had

been given to that unfortunate Prince, and that

they are ftated in that Vote as a Confequence of his

endeavouring to fubvert the Conftitution of the

Kingdom ; I need not fay how much the Lawful-

nefs of that Refiftance, which had been before

made by the People, and which is now the imme-
diate Queftion, nay, how much the Juftice of the

Revolution it felf would be affected by a Condem-
nation of that Pofition : And what Light doth it

give to the Queftion now before your Lordfhips,

when at your Bar, in Defence of a Perfon accus'd

by the Commons, for condemning the Neceffary

Means which brought about the Revolution, you

have heard that Original Contraft, at that Time fo

folemnly declared to be a Fundamental Principle,

publickly denied, ridicul'd, and endeavoured (in

what Manner 'tis eafy to judge) to have been ex-

ploded ?

My Lords, the Truth of that Pofition has its

Foundation in the Nature and Effenceofthe Confti-

tution of our Government, and it will ftand fo long^

as this remains ; and the Sanftion it has received

from your Lordfhips, and from that Houfe of Com-
mons, who had with fo much Wifdom and Bravery

afferted the Rights of the Kingdom in that extraor-

dinary Juncture, and who, purfuant to that Refolu-

tion, fettled the Crown upon Her Sacred Majefty,

ought to render it indifputable, fo long at leaft as

that Eftablifhment is preferved to us. But yet,

could I think it feafonable to enter into it, to confider

more particularly the Nature of our Government, to

draw together fome of the many inconteftable Evi-

dences ofits Original Freedom, to confider the Na-
ture, Antiquity and Hiftory of the Coronation-Oath,

and the Oath of Allegiance, and the mutual Obliga-

tions and Confequences arifing from them to the

Prince and People : Was I to go over the feveral

Branches that make up the ancient Frame of our

Government, and which fpeak and exprefs a Con-
fent and Compaft between the Prince and People in

their Inftitution ; and was I to obferve that infepara-

ble Relation and equal Security which they import

between the Crown and the Subjeft, and which are

fomany infallible Tokens ofOriginal Confent ftampt

upon them •, the Truth and Certainty of that Pofi-

tion of an Original Contraft between the King and

People, might be laid down to your Lordfhips in de-

monftrative Terms. The Gentleman that rais'd this

Obfervation, foon afterwards, in the fame Difcourfe,

fuppos'd, That by the Original Contraft, the Ori-

ginal Conftitution was meant -, how ftriftly proper

that Manner of fpeaking might be found to be, I will

not
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not now determine ; yet thus much may with Cer-
tainty be concluded, That the denying the Original

Contract, is not only to difavow the whole Proceed-

ing at the Time of the Revolution, but to renounce

the Conftitution it felf, to difclaim thofe many and
undeniable Proofs and Teftimonies of ir, which al-

moft every Part of our Hiftory, our Records, and
Memorials of Antiquity, will furnifh : To deny the

Original Contract of Government, is to contradict

and condemn the Voice and Tenor of all our Laws,
of every Ait of the Supreme Legiflative Power, the

Force and Efficacy of which exifts upon the Confent

of the Crown, Lords, and Commons, and are there-

fore fo many laibng and unerring Proofs of that, as

the Original Foundation of that Supreme Power ;

'tis not only to oppofe the conftant Judgment of all

learned Men, who have underftood and wrote im-

partially of our Government, but even the Senfe

of many of thofe Writings which have been pro-

duced and read to you in the Doctor's Defence, and

more particularly that of the judicious Mr. Hooker :

To deny and condemn the Original Contract be-

tween King and People, what other Confequen-

ces could it produce, than to -unhinge the Govern-

ment, and to deftroy that excellent Ballance of

Power, which is fecured by it, and by which it has

been fo long preferved ? It mull weaken the ancient

and juft Prerogatives of the Crown, fubvert the

Foundations of your Lordfhips Legiflative and Ju-

dicial Powers, render the Parliamentary Rights of

the Commons precarious and uncertain, and termi-

nate at length, in that abfurd, yet dangerous Opi-

nion, of the Patriarchal Right, which, when joined

together with the Doctrines ofabfolute and unlimited

Non- Refiftance, and unconditional Obedience of

the Subject to their Prince, compleats that fatal

Syftem, which has been, of late, fo much contended

for, towards the enflaving Mankind.

But your Lordfhips will confider further, what

Ufe and Application was made of this Paffage by

the Council ; his Conclufion was, That till the Le-

gifiature had determined what the Contract was, and

what Breach of itfhall difcharge the Subjecls of their

Allegiance, he took leave to fay, that Refifiance fill

flood upon the Foot of 25 E. 3.

My Lords, we Hand here entrufted to maintain

the Charge contained in our Article, to aflert the

Juflice of that Refiftance only, which brought about

the late happy Revolution ; and that being the Re-

fiftance in queftion, and to which alone we have

apply'd our felves, and in Support of which the O-

riginal Contract was mentioned ; what is the plain

Englifh of this Inference drawn from the denial of

it ? Does it not amount to an open and pofitive De-

claration from the Mouth of Dr. Sacbeverell's Coun-

cil, That that Refiftance which was the neceffary

Means us'd to bring about the late happy Revolution,

inftead of being an Honourable and Lawful Refif-

tance, was an Act of Rebellion and High Treafon?

Having confidered thefe Particulars, I beg your

Indulgence to make a few Obfervations on the Na-

ture and Method of the Defence to this Article :

Your Lordfhips will remember, tho' it feems to have

been totally forgot on the Prifoner's Part, that the

Maintenance of this Article has not refled on the

Doctor's general AfTertion alone, but upon the fol-

lowing PafTages, now flated to you ; from whence

we have undertaken to convince your Lordfhips,

that Dr. Sacheverell has apply'd that general Rule of

Non- Refiftance to the particular Cafe of the Revo-

lution ; and this having rendered the Independent

Confideration of the general AfTertion wholly im-

material, when you afterwards heard the AdmifTions
that were made by the Council, of the Legality of
the Refiftance ufed to bring about the Revolution,
your Lordfhipsmightreafonably have expected, that

the only Queftion remaining on this Article would
have been, How far thofe fubfequent PafTages of the

Sermon did evince the Intent of the general AfTer-

tion ? But tho' the Queftion has been thus plainly

flated and maintained, and the Method of the Doc-
tor's Vindication thus clearly pointed out to him,

yet how little has been faid ? How little Notice has

been taken of this, which was his proper Defence ?

The Gentleman who began the Defence has, indeed,

denied the Charge of this Article ; the Force ofthat,

and of his Argument which followed, have been
confidered : but if your Lordfhips fhall not think fit

to accept the fingle Attempt as fufficient to acquit

the Prifoner, (together with a nervous Obfervation

of the Interpolation of fome Lines between the ge-

neral AfTertion, and that Sentence wherein the Re-
volution is named) how much will your Lordfhips

find, throughout that long and labour'd Harangue,
that can be judged by you at all material to the true

Queftion before you ? For tho' the general Doctrine

of Non- Refiftance, the Dodrine of the Church
of England, as ftated in her Homilies, or elfe-

where delivered, by which the general Duty of Sub-

jects to the Higher Powers is taught, be owned to

be, as unqueftionably it is, a godly and wholefome
Doctrine ; tho' this general Doctrine has been con-

ftantly inculcated by the Reverend Fathers of the

Church, dead and living, and preached by them as

a Prefervative againft the Popilh Do&rine of depo-

fing Princes, and as the ordinary Rule of Obedience ;

and, tho' the fame Doctrine has been preached,

maintained and avowed by our moft Orthodox and

Able Divines from the Time of the Reformation ;

and, how Innocent a Man foever Doctor Sacheverell

had been, if, with an honeft and well-meant Zeal,

he had preached the fame Doctrine, in the fame gene-

ral Terms, in which he found it delivered by the

Apoftles of Chrift, as taught by the Homilies and
the Reverend Fathers of our Church, and, in Imita-

tion of thofe great Examples, had only prefs'd the

General Duty of Obedience, and the Illegality of

Refiftance, without taking Notice of any Exception •,

yet, what Excufe can be derived, to the Matter now
in queftion, from fuch Confiderations as thefe» in

favour of the Doctor, who has not only afTerted the

general Rule in Terms of the greateft Latitude, but

has exprefiy mention'danddifallow'd the Exception

of the Refiftance, which brought about the Revolu-

tion ? and whatever is the Language of our Laws,

Repealed or in Force., wherein the fame general Duty
of Subjects is ftated, and the Rule laid down to them,

as NecefTary and Fundamental for the Safety of the

Crown and Government, and the Peace of the King-

dom, and which are meant to enforce and fecure their

Civil Obedience in ordinary Cafes, (but which no

body will fay can beconftrued to extend to the Cafe

of a People threatened by their Prince with total

Deftruction, the utter Subverfion of their Laws, and

the Lofs of their Religion and Liberties, to a Cafe

of the laft Necefhty, fuch a Cafe as the Revolution

was,) yet no Ufe can poffibly be made of fuch De-
clarations in our Acts of Parliament to juftify the

Doctor, who by his general AfTertion, has not only

out-gone even thofe general Declarations, but has un-

deniably applied it in Condemnation of the Cafe of

the Revolution, which is the Charge of this Article.

Your Lordfhips will allow me to obferveyet a lit-

tle farther : The Nature of this Article appearing
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to every Body to be of that near Concern to Her
Majefty and her Government, you have, indeed,

heard very warm and pathetick Expreffions of Loy-

alty, of very tender and dutiful Regard to Her
Majefty's Title, and much Labour and Vehemence

was ufed to perfuade your Lordfhips into a Belief

of this: But yet, your Lordfhips could not but ob-

ferve, where the real Strefs and Force of the Argu-

ment was placed, and where it center'd at laft ;

your Lordfhips will find, the great Effort was made

to eftablifh the general Doctrine of Non-Refiftance,

to inculcate this, in Terms of the largeft Extent,

in the fame univerfal Terms, wherein the Doctor

has delivered it, and than which I am at a Lofs to

find Words that can extend it further: If your

Lordfhips fhould think fit to look back, with par-

ticular Exactnefs, upon the feveral Difcourfes which

have been made from the Bar on this Article, and,

for your more accurate Judgment, fhall think pro-

per to lay them together, and obferve their Con-

fiftency ; and if from fuch an Examination, you

fhould fee Caufe to compare that which was firft.

delivered, with that which was afterwards [poke

by the Doctor himfelf, (for, my Lords, between

them the Refemblance feems to be the neareft, and

the Difference between them in the Notions ofAllegiance

but very fmall,) your Lordfhips may perhaps, in

a great Meafure, collect from thence the true Ge-

nius of this Defence. Your Lordfhips will obferve,

in how different a Manner, with what different

Zeal, the main Points in Agitation have been

handled by them ; I mean, the Juftice of the Re-
fiftance, which brought about the Revolution, and

the general Doctrine of Non-Refiftance. It has al-

ready been obferved to you, that the Doctor him-

felf made no Admiffions concerning the Lawful-

nefs of that Refinance, but has ufed Expreffions of

due Regard to the Proteftant Succeffion ; The Gen-

tleman, who open'd the Defence, it being, it feems,

of no Confequence to the prefent Occafion, came to

no Declaration in this Point of the Proteftant Suc-

ceffion ; But, as to the Honour and Juftice of the

Revolution, his Approaches are nearer : He has

acquainted your Lordfhips, That there is nothing

further from our Hearts, nor any Thing lefs Neceffary

for our Defence, thanfor us to call in Queflion the Ju-

ftice of the Revolution. At anorherTime, he delivered

himfelf in general Terms : Such a Cafe, (that is a Cafe

of Neceffity, a Cafe never to be mentioned, but to

befuppofed and implied) the Revolution was : But, in

other Parts of the fame Difcourfe, the Expreffions

even concerning the Revolution will be found to be

more referv'd and wary, and always foften'd with

fome faving Particle : Thus fhy and tender at the

beft, have the Admiffions been from Two Difcourfes,

of the Lawfulnefs of that Refiftance which brought

about the late Happy Revolution : But as for the

Doctrine of Abfolute, Unlimited Non-Refiftance, by
which, if it be not an Erroneous Doctrine, the Juf-

tice of the Refiftance, which was the neceffary Means
that brought about the Revolution, (and in purfu-

ance of which, the Crown was fettled on Her Ma-
jefty and the Proteftant Line) muft for ever remain
condemn'd. What Fervency and Copioufhefs of

Expreffion was ufed to eftablifh that ? What Cau-

tions have appear'd to guard and fecure this Doctrine

as inviolable ? How often, and with what Zeal was
it inculcated, that the general Doctrine, was that

Doctrine which alone was to be preached and
preffed ? The Exception, The Cafe of Neceffity, the

Cafe of the Revolution, the only Cafe contended for,

5

was not fit to be mentioned : The Doctor's general
Rule was that alone, which was proper to be incul-

cated and believed •, the excepted Cafe never to be
ftated, but to be fuppos'd or imply'd, and to be left

to juftify it fe/f

My Lords, How comes it to pafs, that fo little

Concern has been fhewn, in the Courfe of this De-
bate from the Bar, to that which was the proper
Defence of the Criminal, to clear the Paffages of
his Sermon from the noxious Meaning they had
been fhewn to bear ? How comes it to pafs, that the

Honour and Juftice of the Revolution is thus ten-

derly acknowledged •, but yet all that has been faid

to fupport it, has by thus Gentleman been endea-
voured to be enervated/ and at the fame Time the
extremeft Zeal fhewn to eftablifh the general Pofi-

tion, tho' altogether immaterial ? I'll once more
venture at a charitable Reconciliation ofthofe feeming
Inconfiftencies : Upon a very ftrict and minute Re-
collection, your Lordfhips will find that the Re~

fiftance, the Neceffary Means ufed to bring about
the Revolution, is never once acknowledged in that

firft Difcourfe, in plain and exprefs Terms : The
Cafe of Neceffity in general, the Cafe of the Revolu-
tion, was fo ambiguoufly fpokeof, and fo fkilfully gi-

ven up, that,by the kind Help offome happyDiftinffion,
when the Seafon is proper, 'twill beeafy to retrieve it.

Tho' your Lordfhips may remember fome plaufible

Expreffions concerningthe Juftice of the Revolution,
yet you will find the real Conclufionsof the Difcourfe

tend to condemn it ; and fuch remarkable Inftances

chofen, fuch as the Cafe of the Two Spencers, which,
being applied to the Cafe of the Revolution, reprefent

its Principles damnable, its Confequences deteftable,

and the Affertors of it deferving Banifhment ; Your
Lordfhips will find the Argument fo well adjufted to

the main Point in view, toeftabliflithe^^z/^Doctrine

of'Abfolute, Unlimited, Non-Refiftance,tX\2£, if theworft

fhould happen, even that againft which we are now
contending, the judicious Referves that Gentleman
has ufed on the Point in Queftion, and the real

Service he may be thought to have done to that

jlavifh Doctrine, may, in due Time, raife a Merit in

Favour of all its Confequences.

But, as an undeniable Evidence of\fmcere AffeSlion

to the Cafe of Neceffity, the Cafe of the Revolution,

let me put your Lordfhips in mind of the Paffage

quoted from Mr. Pym in his Declaration againft Do-
ctor Manwaring : The Doctrine preached in thofe

Days, and for which he was impeached by the Com-
mons, was, the attributing an Abfolute Power to the

King over the Property of the Subject, tho' with fome

deceitful Limitations, as that of extreme and urgent

Neceffity. Mr. Pym had fhewn the Vanity and
Fruitleffnefs of that Limitation, it being left to the

Prince to determine what is an urgent and prefTing

Neceffity : And to reprefent the Danger of fuch a

Cafe, ofallowing any Exception upon any Pretence,

even that of extreme Neceffity, he cites the Charter

of Lewis X. of France to the Dutchy of Normandy,

wherein that Prince having acknowledged the Fran-

chifes of the Dutchy, and granted to them, that

for ever afterwards they fhould be free from all Ex-
actions from him and his Succeffors, thefe Words
followed, unlefs great Neceffity required: which fmall

Exception, Mr. Pym obferved, had in Time devoured

all their Immunities. Mr. Pym, in that Speech, argu-

ing againft the Pofition advanc'd by Doftor Manwa-
ring, condemns the leaft Pretence of any Exception :

The Gentleman, who quoted this Paffage from him,

having endeavoured to eftablifh his general Doctrine

<?f
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of Abfolute Non-Refiftance, the Doctrine preached
by Dr. Sacheverell, and having fhewn the Danger of

mentioning any Exception to it, even that of the Cafe
of Neceffity, and fuch a Cafe, he had before told your

Lordfhips, the Revolution was, concludes from that

Inftance, that fuch Exceptions would in Time devour
all Allegiance. This, my Lords, hath been the

Method, thefe have been the Arguments ufed to ac-

quit the Doctor, to ffiew the Innocence of his Inten-

tion, and that there was no Defign either in his

Sermon, or his Defence, to condemn the Refiftance,

the necejfary Means which brought about the late

Happy Revolution ; and from thefe Obfervations

you may pofiibly difcern the Confiftency of the whole

Defence. I beg leave only to turn the Cafe, to fup-

pofe a Cafe of a real Defign to condemn the late

glorious Revolution, and all the happy Confequences

of it : At a Time, when exprefs Declarations of

fuch a wicked and traitorous Intention may not be

judged proper ; at a Time when fome plaufible Ex-
preffions of the Juftice of it, may be thought Ufeful

and Neceffary ; and, at fuch a Time, let the Illegality

of Refiftance on any Pretence whatfoever, be laid

down and enforced in its utmoft Extent ; let the

Danger of ftating Or mentioning any Exception to

it, be ftrongly inculcated ; let the Juftice of the Ex-

ception, even of the Cafe of Neceffity, fuch a Cafe

as the Revolution was, be illuftrated by an Inftance,

wherein 'tis exprefly condemned •, and. May it not

be faid, 'Tis eafy to difcern what Spirit fuch a Perfon

is of, of what Party he is, what he aims at, and what

he intends ; that he has not been fpeaking in Defence of

the late Revolution, can't be look'd upon to have been

arguing for it, and to fhew the Juftice cf it, but was co-

vering the Treafon of his Heart and under Pretence of

juftifying one Revolution, was labouring to bring about

another : But, what vain Imaginations muft pofiefs

thofe Minds, which can flatter themfelves into a Be-

lief, that, even whilft they are maintaining Principles

that tend moil certainly to undermine the Founda-

tion of Her Majefty's Government, and the Prote-

ftant Succeffion, the moft folemn Proteftationsout of

the fame Mouth, and in the fame Breath, fhould pafs

for an Atonement with your Lordfhips, or give Sa-

tisfaction to any that hear them ?

My Lords, Your Lordfhips will confider the evi-

dent and neceffary Tendency of the Doctrines, which

have been preached by the Prifoner, and have been

again affcrted, though not openly avowed, in their

full Extent and Confequence, in Defence of this

Article. The Doctrine of Abfolute Non- Refiftance,

the condemning the Original Contract, renouncing

the ancient Legal Conftitution of the Government,

which is our Title to our Liberties, are Pofitions,

which can have, no better Tendency, than to fhake

the prefent Settlement of the Crown, and our pre-

fent Eftablifhment, and to make way for the Pre-

tence of a Natural and Divine Right of Succeffion :

Are not thole the Principles taught, and avowed by

Papifts and Nonjurors, and whereon their Hopes are

founded ? And are they more Wholefome, or lefs

Dangerous, when they fall from the Mouth, or

drop°from the Pen of the Prifoner, or are afierted

in his Defence, tho' gilded ove'r with fpecious Pre-

tences, and under the Umbrage of a true Son of the

Church ? If thefe Doctrines of Unlimited Non-

Refiftance, of a fole Hereditary and Divine Right

of Succeffion to the Crown, are the very Doctrines,

on the Belief of which, the profeffed Enemies of Her

Majefty and ' Her Government, inviolably engage

themfelves againft Her Title, and againft the Prote-

ftant Succeffion ; If thefe are the Tenets, by which

they openly condemn the late Glorious Revolution,
and all its Confequences: From which Part of this

Defence can your Lordfhips collect the Innocence
of the Prifoner ? By what way of Reafoning can it

be concluded, that the fame Opinions, embraced by
this Gentleman, do not inevitably engage him in the

fame Interest ?

Sir Peter King. my Part toMY Lords, It is m
Reply to the Anfwer that

has been given by the Doctor, to the Charge of the

Commons of Great Britain, with Relation to the

Second Article. When I was entrufted by the

Commons to manage this Part of the Charge, I both

quoted and read the Paffages of the Sermon, to

make good that Charge •, I did not defire that any
Thing fhould be taken upon Truft, nor any Thing
received againft him, but what appeared from his

plain exprefs Words, or by clear, neceffary and un-

avoidable Confequence. Indeed, after the whole

Sermon had been read by the Clerk, I thought it

too great a Trouble to your Lordfhips, to have the

Clerk read over the particular Paffages again at the

Table, and therefore I read them my felf, truly and
fiiirly, as they were in his Sermon •, and if I had
done otherwife, the Doctor and his Council would
have let me right. I agree with the Doctor and his

Council, that in- a Cafe of this Nature, and I will

fay further, in all Cafes whatfoever relating to

Crimes, the Charge muft be maintained by pofitive

plain Words, or neceffary and unavoidable Infe-

rence, fuch as no reafonable Man can withftand the

Light of. And therefore, if there was nothing in

this Cafe but dark Hints, ftrain'd Innuendo's, and

fore'd Constructions, I am fure, neither the Com-
mons of Great Britain, nor my felf, would appear

before your Lordfhips with an Attempt to make out

a Charge of this Nature ; if it is not proved by

plain, pofitive and exprefs Words, or neceffary and

unavoidable Inference, I am fure your Lordfhips

will never convict him ; becaufe it would not be

juft and right fo to do. It is a perverting of Com-
mon Juftice to condemn a Perfon without plain and

direct Proof; therefore what we reprefent to your

Lordfhips is, that by plain and clear Paffages in his

Sermon, he is guilty of the Charge in the Second

Article, of maintaining, That the Toleration granted

by Law is unreafonable, and the Allowance of it un-

warrantable ; and that he is a falfe Brother with Re-

lation to God, Religion, or the Church, who defends

Toleration, and Liberty of Confcience.

When the Doctor put in his Anfwer to this Ar-

ticle, he had not found out that there was a Tolera-

tion granted by Law to the Diffenters ; but his

Council have now found it out, and they do agree,

that there is a Toleration granted by Law, and that

it is that Indulgence which is contained in the Act
made in the Time of the late King and Queen ; but

they infift at the fame time, that the Doctor in

his Sermon has not condemned or cenfured that To-
leration ; they fay he has condemned a Toleration,

but they infinuate there are two Tolerations men-
tioned in his Sermon, the one a Toleration granted

by Law, which he allows and approves of ; and the

other a general unlimited Toleration, which they

admit he does condemn ; fo that we are nowagreed

upon the Word Toleration, and they do admit that

he doth in his Sermon Cenfure and Condemn a To-
leration : but, fay they, it is not (he Toleration

granted by Law, becaufe he took Cart in his Ser-

mon that his general Exprefilons fhould not be mif-

conftru'd, and put in this exprefs Caution in the

20th
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20th Page : I would not be here mifunderftood, as if

I intended to cafi the leaft invidious Refleclion upon

that Indulgence the Government has condefcended to

give 'em, which I am fure all thofe that wi/h well to

our Church, are ready to grant to Confciences truly

fcrupulous -, let them enjoy it in the full Limits the

Law has prefcribed. This, they fay, is an exprefs

and full Declaration of his Meaning, that he is not

againft the particular Toleration granted by Law

;

and therefore all thofe other PafTages in his Sermon
condemningToleration, are to be applied to a gene-

ral Toleration, and not the particular Legal one.

When I made out this Charge, I mentioned this

Caution of the Doctor's, but at the fameTime fub-

mitted it, whether fuch a general Expreffion as that

is, could fcreen him from other plain PafTages in

which he has condemned the Toleration ; if in other

Places he has condemned it, this Caution is but

Proteftatio contra fatlum •, an oblique Defamation

may be as criminal as a direct one : In the common
Cafes of Scandal j if I obliquely defame another, and
defcribe him fo, that it is impoffible but every one

muft know him, it is no Excufe that I do not po-

fitively acoife him •, fo that the Queftion will be,

whether the Doctor has not in the other PafTages

cited againft him, plainly cenfured and condemned
the Toleration granted by Law.
The firft PafTage cited out of his Sermon, to prove

this Charge upon him, was in the ioth Page ; I

trouble your Lordfhips with reading it again, that

I may be fure to do him no Injury ; the Words are,

So that in all thofe Cafes before-mentioned, whofoever
prefumes to innovate, alter, or mifreprefent any Point

in the Articles of the Faith of our Church, ought to be

arraigned as a Traytor to our State ; Heterodoxy in the

Doilrines of the one, naturally producing, and almoft

neceffarily inferring Rebellion and High Treafon in the

other, and confequently a Crime that concerns theCivil

Magifirate as much to punifh and reftrain, as the Ec-
cleftaftical.

The former Part is relative to what went before ;

the latter Part is a general Affertion, that Heterodoxy

in the Doclrines of the Church infers Rebellion and
High Treafon in the State.

The relative Part of thisClaufe hasRelation to the

feveral Doctrines mentioned before ; among which,

one of theCafes and Inftances of falfeBrotherhood is,

the affirming that theDivineApofolical Inftitution of E-
pifcopacy is aNovelDoclrine, not fufficienlly warranted
byScripture ; whoever affirms this,isguilty ofanlnnova-
tion orAlteration of theArticles of ourChurch, Now the

Diffenters of all Sorts univerfally hold this Propofiti-

on, and they are exempted from fubferibing the 36th
Article, which afTerts Epifcopacy : But, faith the

Doctor, tho* they are exempted, yet whofoever af-

lerts this Propofition, is to be punifhed as a Traytor
to the State, as well as an Enemy to the Church.
The Learned Civilian of Council for the Doctor

fays, that the reading the whole PafTage will fhow,
that it was not intended for the Diffenters, but for

one in Holy Orders ; that if fuch an one fhould

maintain this Doctrine, he would be an Apoftate from
his ozvn Order ; now this Allegation is true, as it

Hands in Page 8 ; abfolutely confidered in itfelf, it

is there applied to one in Holy Orders •, but as it

Hands in Relation to this Claufe in Page 10, it is a

general AfTertion, that whofoever innovates, or alters

that Article of the Church, which the Diffenters do,

ought to be arraigned as a Traytor to the State.

Another Anfwer that hath been given hereto, is,

That the Doctor there means thofe who are for In-

novations and Alterations in Matters of Faith •,

which can't refpect the Diffenters or their Tolera-
tion, becaufe the Diffenters agree with the Church
in Matters of Faith, and differ only in Matters of
Difcipline. But if you give this Turn to it, it al-

ters the Senfe and Meaning of the Doctor ; for he is

not fpeaking here of Matters of Faith, in Contradi-
stinction to Matters of Difcipline, but he is fpeak-
ing in general of theArticles of Faith of ourChurch ;

whoever prefumes in any of the Cafes before-mentioned
to innovate, alter, or mifreprefent any Point in the
Articles of the Faith of our Church, ought to be ar-
raigned as a Traytor to the State, Now what are the
Articles of the Faith of our Church ? Are they not
the Thirty Nine Articles ? Are not they the Ar-
ticles of the Faith and Religion of the Church ?

Doth not the Thirty Sixth Canon exprefly require
the Clergy to fubferibe willingly, and ex animo,
that all and every the Articles of Religion, being in
Number Thirty Nine, are agreeable to the Word
of God ? Now if the Thirty Nine Articles be the
Articles of Faith of our Church, and the Diffenters
difbelieve the Thirty Sixth Article •, and if for that
Innovation or Alteration they are to be arraign'd as
Tray tors to the State, what then is become of the
Toleration, that exempts them from the Penalties,
and from fubferibing the faid Thirty Sixth Article ?

As to the general Propofition immediately follow-
ing in the fame Claufe, viz. Heterodoxy in the Bo*
Urine of the one, naturally producing, and almoft ne-
cefjariiy inferring Rebellion and Fligh Treafon in the
other, and confequently a Crime that concerns the Civil
Magifirate as much to punifh and reftrain, as the

Ecclejiaftical : I don't remember that any Anfwer
whatfoever was given to it by the Doctor or his

Council. And I pray your Lordfhips caft your
Eyes on this, and fee here is an Affirmation, that
any different Opinion in any of the Articles of the
Church, is a Crime againft the State. Now all

the Diffenters are exempted by theAct of Toleration
from fubferibing Three Articles and an half, others

from Four and an half, and others from all. And
when this Act grants them all thefe Exemptions,
mail it be affirmed that this Heterodoxy allowed by
that Act is High Treafon and Rebellion, and that

they ought to be arraigned as Traytors ? I fubmit
to every one's Judgment, whether any Thing can
be more plain againft the Toleration than this.

The next PafTage cited out of his Sermon, to

prove the Charge of the Second Article, is in the

1 6th and 17th Pages : What could not be gained by

Comprehenfion and Toleration, muft be brought about by

Moderation aid Occqfional Conformity ; that is, what
they could not do by open Violence, they will not fail

by fecret Treachery to accomplifh. If the Church can't

be pull'd down, it may be blown up % and no Matter
with thefeMen how 'tis deftroyed,fo that it is deftroyed.

My Lords, Here is an Affirmation, that Tolera-

tion was doing open Violence to the Church, that

the Falfe Brethren had a Defign by Toleration to

pull down the Church. Now the Anfwer given to

this by one of the Council, is what one can fcarce

imagine he was ferious in, viz. That this doth not

fuggeft the Toleration to be unreafonable, or the

Allowance of it unwarrantable, but that it is rather

a Commendation of the Toleration, becaufe it fhews,

that it could not do the Church any Hurt, it could

not pull down the Church, and therefore they have

found out a more peftilent Way, of Occafional

Conformity and Moderation. But all that can be

collected from hence, is, that Toleration is a lefs

fuccefsful Evil than Moderation : Toleration was a

ftorming the Church by Violence, and an endeavour-'

ins
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ing to pull it down •, but though, by the good Pro-
vidence of God, it hath not been fo fuccefsful an
Evil as Moderation, which is a fecret Treachery to

undermine the Church, and blow it up, yet it is

an Evil : And to fuppofe the Church to be either

pulled down, or blown up, which way foever it be
done, it is fo great an Evil, that every Member of
the Church mult be for preventing it, and ufing all

his Endeavours to prevent both thofe Evils ; and
therefore to reprefent Toleration to be fuch an Evil
to the Church, as to be doing open Violence to

the Church, and pulling it down, is an undue Re-
flection on the Fathers of the Church, and on that

Parliament that granted that Toleration, as if they

concurred in Endeavours to pull down the Church,
and deftroy it.

Another Paffage, in Page 14. of the Sermon, was
cited by the Council of the other Side, as a Paflage

cited by me to make out the Charge againft the

Doctor ; but herein they mi (look me, it was not
cited by me for that Purpofe, but to fhew that the

Doftor undeiftood the Act of Indulgence to be a

Toleration ; and the Paflage was this, Certainly the

Toleration was never intended to indulge and cherijh

fuch Monflcrs and Vipers in our Bofom, that fcatter

their Pefttlence at Noon- day, and will rend, diftracl,

and confound the firmejl and beft fettled Conflitution in

the World.

I cited this Paflage to fhew, that the Doctor
himfelf, at the Time he preached this Sermon,
knew what was meant by the Toleration •, and it

plainly proves it, and the Doctor himfelf doth not

now difown it. But as to the Propofition itfelf con-

tained in that Part of his Sermon, I agree with him
that the Toleration was not intended, and I hope
will never be made ufe of, to fupport Atheifm,

Deifm, Tritheifm, or any fuch Monfters and Vipers,

but only diffenting Proteftants.

The next Paflage I cited was in the 8th Page.

If upon all Occafions to comply with the Diffenters, both

in publick and private Affairs, as Perfons of tender

Confcience and Piety, to promote their Interefts in

Elections, to fneak to them for Places and Preferments,

to defend Toleration and Liberty of Confcience ; and un-

der the Pretence of Moderation, to excufe their Sepa-

ration, and lay the Fault upon the true Sons of the

Church, for carrying Matters too high ; if to court the

Fanaticks in private, and to hear them with Patience,

if not Approbation, rail at and blafpheme the Church,

and upon Occafion to juftify the King's Murder ; if to

flatter both Dead and Living in their Vices, and to tell

the World, that if they had Wit, and Money enough,

they need no Repentance, and that only Fools and Beg-

gars can be damn''d ; and if thefe, I fay, are the mo-

difh andfafhionable Criterions of a true Churchman,

God deliver us from fuch falfe Brethren. So that here

the Doctor makes it one of the Characters of a

falfe Brother to defend Toleration, and Liberty of

Confcience

The Anfwer given to it is this, That where the

Doctor blames thofe that defend Toleration, it is

not thofe that defend that only and fingly, and do

no other thing, but they muff, at the fame time

not only defend Toleration, but excufe the Separa-

tion, not by reafon of the Toleration, but by laying

the Fault on the.Sons of the Church for carrying things

too high : He don't blame them that barely juftify

Toleration, unlefs they fall too on the Sons of the

Church for carrying things too high. But whether

or no that Place is capable of fuch an Interpretation,

your Lordfhips will be the beft Judges, by look-

ing on the Place, and .confidering whether any two
Vol. V.

of thofe Characters are to be united in any one
Perfon to make him a falfe Brother. Whether
thefe feveral Characters are not fo many different

Criterions of falfe Brotherhood ; if he does defend
Toleration and Liberty of Confcience ; if he does
excufe their Separation, and lay the Fault upon
the True Sons of the Church, for carrying Matters
too high, &c. They are all different Marks of
falfe Brotherhood •, fo that whoibever defends Li-
berty of Confcience, and the Toleration, is a falfe

Brother.

It was alfo anfwered, That in the Aft of Indul-

gence there are a great many Reftriftions ; and
therefore this Paflage mult be underftood of a Tole-
ration of fuch as are not qualified by the Aft to re-

ceive it : And for that end the Aft was read, in

which are feveral Reftriftions ; and the Toleration
is not unlimited, but to Perfons under fuch and fuch

Qualifications, conforming themfelves to the Rules
there laid down. But what Foundation is there for

this Anfwer in the Paflage itfelf ? Doth not he there

condemn Toleration generally ? Doth not an uni-

verfal indefinite Propofirion include all manner of
Toleration, whether general or fpechl ? If he had
meant it in this reftrained Senfe, he fhould then

have exprefs'd himfelf, That he that defends Tole-
ration, except fuch Toleration as is allowed by Law,
is a falfe Brother ; but not doing fo, but exprelfing

it generally, it is plain, that he has condemned that

Toleration that is granted by Law : And it is fub-

mitted to your Lordfhips, that this is a plain Proof
againft him of this Article.

The next Paflage, is that relating to the Perfidi-

oufnefs of Archbifhop Grindall, in deluding Queen
Elizabeth to the Toleration of the Genevian Difci-

pline : The Doftor, in his Anfwer, did conceive he

had good Authority from Hiftory to make out that

Affertion •, but whether he had or no, he did ap-

prehend that fuch AfTertion was no Proof of his

maintaining or fuggefting, that the prefent legal

Toleration was unrealbnable, or the Allowance of

it unwarrantable.

I did, in making out the Charge, agree with the

Doftor, That whether he was, or was not miftaken

in that Faft, was not the material Point in Queftion ;

but that he had put it on the right Queftion,Whether
that Afiertion (true or falfe) relating to Archbifhop

Grindall, was a Condemnation of the Toleration now
granted by Law ? To that I principally applied my
felf, to fhew that that Faft, as ftated by the Doftor,

was a Cenfure of the Toleration ; not forgetting, at

the fame time, to fay fomething in Vindication of

the Memory of that great Prelate.

But now, the Doctor's Council (in their Defence)

have in a great meafure quitted the true Point that the

Doftor rightly put it upon in his Anfwer, and inftead

of endeavouring to fhew that this is no Refleftion on
the Toleration, have rather endeavoured to fhew, that

this Faft of the Archbifhop is true ; That the Reafon

of his Difgrace was, for deluding the Queen to the

Toleration of the Genevian Difcipline, and for giving

up the Difcipline of the Church : That at that time,

there was no Law to indulge any Separation from the

Church ; and therefore for the Head of the Church,

under the Queen, to give up the Difcipline of the

Church, was an high Crime in him •, and tho' it be

a harfh Term, yet it was true to call him a Perfi-

dious Prelate, and Faife Son of the Church.

For this End, they did produce and read two

Letters •, the one from Queen Elizabeth, to the Bi-

fhops throughout England, for fupprefling the Exer-

cife called Prophefying, and the other of the Arch-
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biihop to the Council ; and out of thefe two, they

fay, there is Proof out of the Archbifhop's own
Mouth, Tnat the Reafon why he was under a Suf-

penfion, was for deluding her Majefty to permit a

Toleration of the Genevian Difcipline; and that he

acknowledged the Juftice of his Punifhment for that

Crime. And they farther aggravate it, That it

would be an invidious Reflection on the Character

of that glorious Queen, that fhe fhould caufe an

Archbifhop to be fufpended, for profecuting Julio

the Italian for having two Wives, or for not giving

up the Palace at Lambeth to the Earl of Leicefter

:

As if I had infinuated, or could have imagined, that

the apparent vifible Reafon of the Difgrace of the

Archbifhop, were thefe Things ! No ; it can't be

thought I meant fo. The apparent vifible Caufe of

Grindall's Difgrace was, no doubt, the encouraging

of the Exercife called Prophefying ; and Queen Eli-

zabeth knew no other : But yet the real Spring, the

fecret Hiftory, and true Reafon, was the Artifice of

the Earl of Leicefter, who had the greateft Power
and Credit at that time with the Queen. The good
Archbifhop had, by his Profecution of Julio the

Italian Phyfician, and by his Refufal to alienate

Lambeth, offended this great Earl, who thereupon

meditatw Revenge againft him : And knowing the

Archbifhop to be a great Favourer and Promoter
of the Exercifes called Prophefyings, which were far

from being Conventicles, or Parts of the Genevian

Difcipline ; he mifreprefents thefe to the Queen,
and by thofe Means incenfed the Queen •, and the

Queen was angry with the Archbifhop, only upon
the account of thefe Prophefyings. But thefe Mif-

reprefentations, that incenfed the Queen, had not

been, if the Archbifhop had not firft incenfed

Leicefter in the forementioned two Particulars. To
make this out to be the Fact, I defire your Lord-
fhips Patience, whilft I refer to one or two Hifto-

ries of good Credit. Fuller^ in the ninth Book of
his Ecclefiaftical Hiftory, p. 130. after he hath re-

cited a long Letter of Grindall's, to the Queen about
this Matter, thus concludes : Alas ! all in vain

:

Leicefter had fo filled her Majefty' s Ears with Com-
plaints againft him, there was no room to receive his

Petition. Indeed Leicefter caft a covetous Eye on

Lambeth- Houfe, alledging as good Arguments for his

obtaining thereof, as ever were urged by Ahab for
NabothV Vineyard. Now Grindall, tho' generally

condemned for Remiffnefs in this kind, (parting with
more from his See, than ever his SucceJJors thank''d him

for) ftoutly oppofed the alienating of this his principal

Palace, and made /^Leiceftrian Party to malice him.

This is as exprefs an Account as can be, that this

was one of the fecret Springs of that Profecution:

And as for the other, That he carried on the Pro-

fecution againft Julio, that is taken notice of by the

fame Author, in Page 163. and by Camden, in his

Hiftory of Queen Elizabeth, and other Authors

:

So that the true fecret Reafon of Grindall's Dif-

grace, was not for tolerating the Genevian Difci-

pline. And indeed it would be a Paradox, that the

Earl of Leicefter, who was the great Patron and
Support of thePuritans, mould run down this Arch-
bifhop for encouraging of Puritanifm. Can that be

thought ? No : It fhews plainly, there was fome
other Reafon. And it is no Reflection on Queen
Elizabeth, that fhe was deceived by the Mifrepre-

fentation of a Perfon on whom fhe entirely relied.

Princes are not exempt from the common Frailties

of human Nature, and may be impofed on by thofe

whom they molt truft.

9 Ann.
But, my Lords, without confidering the latent

Caufes of his Difgrace, let us confider the vifible

Caufe, which was known only to Queen Elizabeth.

Do the Letters ("which they have produced) prove,
that the Archbifhop fuffer'd for deluding the Queen
to the Toleration of the Genevian Difcipline ? It

appears thereby, that Queen Elizabeth was dif-

pleafed at thofe Exercifes called Prophefyings,

which the Archbifhop encouraged and favoured ;

but it is a great Miftake to think, that thofe Pro-
phefyings were Conventicles, or Affemblies of Pu-
ritans : They were really Meetings of the Paro-
chial Clergy of the Church of England, (which fince

have been called Conferences,) to improve one an-

other in the Expounding of the Scriptures. The
Manner of thefe Prophefyings was this : The Mini-
fter within each Arch-deaconry, or fome other

Precinct, met on fome Week-day, in the moft noted
Place in thai Precinct ; fome ancient grave Minifter,

appointed by the Bifhop, did prefide : Then every

Minifter fucceflively (the youngeft ftill beginning)

did handle fome Text of Scripture, fhewing the

Senfe of the Place, the Propriety of the Words, the

Diverfity of Interpretation, the Virtues enjoined,

and the Vices prohibited. No Layman was ever

fuftered to fpeak, nor any Clergyman, unlefs firft

licenfed by the Bifhop. This was that which they

called Prophefying, and continued about two Hours ;

and then the Conclufion was with a Prayer for the

Queen and all Eftates, as is appointed by the Book
of Common-Prayer, and a Pfalm. Now can any
one think, this was an Encouragement of the Gene-

vian Difcipline ?

The Parochial Clergy met by confent of the Bi-

fhop, and difcourfed about the Meaning of fome
Text of Scripture, and clofed with a Prayer, as is

appointed in the Common-Prayer-Book, and with a

Pfalm : And can this be faid to be encouraging the

Genevian Difcipline ? Can this be called the Holding
of Conventicles ;' or receding from the Difcipline of

the Church ? Nothing like it : Tho', if it were, it

appears by the Letters, that he did not delude the

Queen to encourage the Genevian Difcipline. No ;

if this was the Genevian Difcipline, the Queen would
not be deluded by him ; and becaufe he would not

obey the Queen in fuppreffing thefe Prophefyings,

this was the apparent caufe of his Difgrace.

As to the Letter, becaufe it is faid the Archbifhop

owns his Crime ; how does he do it ? I can't deny,

fays he, but that I have been commanded, both by the

Queen's Majefty Herfelf, and alfo by divers of your

Honourable Lordfhips in her Name, to fupprefs all thofe

Exercifes within my Province, that are commonly called

Prophefyings . He did not deny the Queen had given

him that Command, or that he did not comply with

it : But, faith he, Ido proteft before God, the Judge of

all Hearts, that I did not of any Stubbornnefs or Wil-

fulnefs refufe to accomplijh the fame, but only upon

Confcience : And goes on and fhews the Reafons

on which that Confcience was founded. He denied

it not out of Stubbornnefs or Difobedience, but out ofa

Perfuafion of Confcience, becaufe he found it profitable

and ufeful to the Church, Well, how did he be-

have himfelf under this ? And whereas, fays he, /
have fuftained the Reftraint of my Liberty, and Se-

queftration of my Jurifdiclion, now by the fpace of fix

Months ; I am fo far from repining thereat, or think-

ing myfelf injur ioujly or hardly dealt withal therein at

her Majefty 's hands, that I do thankfully embrace, and

frankly, with all Humility, acknowledge her princely,

gracious', and rare Clemency toward me ; who having

Authority
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Authority and Power to have ufed greater and /harper
Severity againft me, and for good Policy and Example
thinking it fo expedient, hath notwithjlanding dealt fo
mercifully, mildly and gently with me.

What Language more becoming a grave Prelate
could be ufed ? He patiently fubmits to her Maje-
fty's Authority, neither murmuring, nor obftinate :

But there being a fuperior Obligation of Confcience,

which it was not in the power of any Man to dif-

penfe with, he thinks himfelf obliged, as a true Ex-
ample to all Clergymen and others, to fubmitto the

Dictates of his Confcience ; but ftill with Patience,

Calmnefs and Obedience.

Is there any thing in this, that looks like giving
up the Interefts of the Church ? Not only this good
Archbifhop, but feveral others of the beft Bifhops
of thofe Times, had thofe Exercifes in their Dio-
cefes, and concurred with him in the Encouragement
of them. And can it be thought, that thofe Bi-

fhops, who were Exiles in Queen Mary's Time, and
were afterwards the happy and glorious Inftru-

ments, under God, in fettling the Liturgy and the

Articles of the Church, were for giving up the E-
ftabhfhment of the Church, by introducing that

which is now infinuated to be the Genevian Difci-

pline ? But thofe Bifhops then thought, it was a

likely way to make an honeft, learned, and labo-

rious Clergy. Is there any thing in this, to occa-

fion the calling him a perfidious Prelate ? A perfi-

dious Man, is he that violates his Confcience, to ob-

tain a temporal End •, but he chofe to lofe the

Queen's Favour, rather than part with a good Con-
fcience.

I never found, that Archbifhop Grindall was ever
fpoke hardly of by any Englifh Divine of Credit, till

the time of Archbifhop Laud ; and then, to extol

Archbifhop Laud for an active, zealous Prelate, it

became the Fafhion to run down his PredecefTor,

Abbot, as a remifs Man ; to court the prefent Arch-
bifhop, by detracting from the Memory of the laft.

And, to carry on the Compliment, a Parallel was
made between Archbifhop Grindall, and his Succef-

for V/hitgift. I only mention this, to fhew that for

a long time the Memory of that good Archbifhop
was had in Efteem •, and he was always looked upon
as a principal Father of the Reformation of the

Church, before this Time.
But, my Lords, it is now time to come to the

main Point ; and that is, Whether or no the Doc-
tor's Reprefentation of Archbifhop Grindall, as a

falfe Son of the Church, and a perfidious Prelate,

for doing what he lays to his Charge ; and, Whe-
ther his Commendation of Queen Elizabeth, for the

Refolution fhe took to fupprefs the Diffenters, and

for her Prudence in exercifing wholefome Severities

on them, whereby the Crown fat eafy on her Head,
be a Cenfure or Condemnation of the prefent Tole-

ration ?

As to this, the Council for the Doctor firft fay,

That in Queen Elizabeth's Time, Schifm was in its

Infancy ; the Number of Diffenters were but few,

and therefore the Exercifing of Severities at that

time was wholefome, becaufe it might have crufhed

them in their Beginning, and prevented the growing
Encroachments of thofe Perfons : But at the time

when the Act of Toleration was made, the Diffen-

ters were increafed, and were Poffeffors of great

Property, and it was reafonable to grant them a To-
leration ; for it might be a Difturbance to the State,

to exercife thofe Severities upon them, which might
have been fafely done in the time of Queen Eliza-

Vol, V.

8ll
beth, when Schifm was in its Infancy, and their

Numbers few : And thence they infer, that what was
fpoken of the Toleration then, can't be applied to
the Toleration now.
My Lords, fuppofing the Fact to be true, then it

follows, that the Juftice and Reafonablenefs of the

prefent Toleration depends only on the Strength and
Number of the Diffenters : When they are ftrong

and numerous, then they are to be tolerated and
permitted ; but when their Numbers decreafe, and
it fhall be alledged that they are but few, then they
are to be crufhed, and the wholefome Severities are

to be renewed upon them again ; notwithftanding
the Preamble of the Bill to prevent Occafional Con-
formity, which fays, " That Perfecution for Con-
" fcience only, is directly contrary to the Profeffion
" of the Chriftian Religion, and particularly to the
" Doctrine of the Church of England, and that the
" Act of Toleration ought to be inviolably pre-
" ferved." If it ought to be inviolably preserved,

then, whether the Diffenters in England be more or
lefs, they ought to be tolerated.

This brings to my Mind the memorable Edict
that was publifhed by the French King for reverfing

the Edict of Nants, in October 1685. the Preamble
of which Edict recites, " That by reafon of the
" great Troubles and Wars occafioned by thofe of
" the Reformed Religion, his Grandfather Henry
" the Fourth had given them Liberty by the Edict
" of Nants, retaining notwithftanding a Defign of
" bringing all back again to the Romifh Church j

" and his Father and himfelf had had all along the
" fame Defign ; and that in his Time the beft and
" greateft part of the Protectants were converted
" to the Catholick Faith, and that by reafon there-

" of the Execution of that Edict was become of no
" ufe ; and therefore, entirely to wipe out the Me-
" mory of thofe Troubles and Confufions which the

" Proteftants had occafioned, he thereby revoked
" that Edict."

May it not be faid in this cafe, That in Queen
Elizabeth's Time, becaufe the Number of Difilnters

were few, therefore thofe Severities were good ; and
that when the Toleration-Act was made, there were

greater Numbers, and therefore thofe Severities were

then fit to be taken away •, but now the Diffenters

are but few again, therefore it may be fit to return

to thofe Severities again.

Another Anfwer that hath been given is, That in

Queen Elizabeth's Time there was no Toleration

eftablifhed by Law, and all the Doctor aimed at

was to excite the Magiftrates to put the Laws in

Execution againft fuch Offenders as are not exempted

by the Toleration-Act. But I fubmit to your Lord-

fhips, whether the Words are capable of that Inter-

pretation. Here is a Commendation of the Piety

and Zeal of Queen Elizabeth, who refolved entirely

to fupprefs the Diffenters, and fhe in her Prudence

put thofe wholefome Severities in Execution. What
thofe wholefome Severities were, your Lordfnips have

been told-, they were Hanging, Burning, Abjura-

tion, Confifcation, Imprifonment, Lofs of Eftate,

Liberty and Life : I fay no more of them ; but I

believe there is not one Perfon here, but if thefc

Severities were to be inflicted on him, would be far

from thinking them wholefome, and defire to be ex-

cufed from them. I would not be thought in any

thing to reflect on the Memory of that glorious

Queen, who was fo eminent an Inftrument of God,

to deliver this Kingdom from Popery, from the

Power of Spain, and to fettle the Proteftant Reli^
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gion among us ; but it muft be confefs'd, there were

thefe Spots and Blemifties in her Reign, permitted

by God's Providence for wife Ends and Purpofes

;

and this fhould raife our Gratitude to Almighty God,
and our Thanks to her prefent Majefty, whofe

Reign hath exceeded her Predecefibr's Queen Eliza-

beth, without being chequer'd with any of thofe Spots

or Stains. And as Queen Elizabeth preferved this

Kingdom from the Monarchy of Spain, fo her Ma-
jefty has preferved us from the united Power of

France and Spain, been the Terror of her Ene-

mies abroad, whilft at the fame time fhe has, with

univerfal Clemency and Juftice, cherifhed and pro-

tected all her Subjects at home j and as by thefe

Means fhe has engaged in the ftrongeft Affection the

Hearts of all her People, fo no doubt they will,

always continue to retain the ftricteft Duty to a

Queen, who hath been fo univerfally good to all her

Subjects.

The laft Part of the Charge is, That the Dotlor

afferts it is the Duty offuperior Pajtors to thunder out

their EeclejiafticalAnathema's againfi Perfons entitled to

the Benefit ofthe 'Toleration ; and infolently dares or defies

any Power on Earth to reverfe fuch Sentences. One of

the Council faid, that the thundring out thofe

Anathema's, is no more than declaring the Judg-
ments of God denounced in Scripture againft the

Wickednefs of Men ; and that he defires the fupe-

rior Paftors to denounce them, becaufe the greater

the Authority of the Perfon denouncing them is, the

greater Influence they will have on the Minds of

the People. But the Anathema's he excites them to,

are Ecclefiaftical Anathema's, which are plainly

Ecclefiaftical Cenfures and Exeommunications ; it

is a plain exciting the Superior Paftors to denounce

Excommunications and other Ecclefiaftical Cenfures.

It is faid, that this Expreffion is ty'd up only to

thofe Anathema's and Sentences that are ratify'd in

Heaven, and thofe, they fay, no Power on Earth
can reverfe. I fhall not enter into that Queftion,

whether this is a Propofition ftridlly juft in Divinity :

All I fhall fay as to that, is this, That all who have

wrote the higheft of the Power of the Keys, allow

and maintain that there is a double Power, a Power
of remitting as well as retaining, of loofing as well

as of binding, of opening as well as of fhutting,

both exercifed by the Church on Earth. If the fu-

perior Paftor has for good Caufe bound or fhut any

Perfon out of the Church, that Sentence is ratify'd

in Heaven; but yet notwithftanding, if that Perfon,

fo cenfured, reforms and amends, and the Church
on Earth reftore him again, the firft Sentence, tho'

ratified in Heaven, is vacated and done away by the

Church's Power on Earth.

But this is not the Matter now before your Lord-
fhips ; the Queftion is, Whether he excites the Su-

perior Paftors of the Church to thunder out their

Anathema's againft Perfons that are entitled to the

Toleration ; and I think, that he does fo, is owned
by his Council ; for they fay, that Schifm doth ex-

pofe a Man to the Cenfures of the Church ; that the

DifTenters were Schifmaticks before the Act of To-
leration, and that that Act don't excufe the Schifm ;

and therefore remaining Schifmaticks ftill, they are

ftill liable to the Cenfures of the Church : Now I

do agree with the Doctor, that the Act of Toleration

hath made no Alteration as to the Sin of Schifm ;

if the DifTenters were Schifmaticks before the To-
leration, they are Schifmaticks ftill ; and taking that

for granted, then here is the Force of the Doctor's

Argument : The DifTenters were Schifmaticks be-

fore the Act of Toleration ; as they were Schifma-

ticks before, fo they are Schifmaticks ftill ; it is the

Duty of all fuperior Paftors to thunder out their

Anathema's againft Schifmaticks ; when they thun-

der out thofe Anathema's, they are ratify'd in Hea-
ven; whatever is ratify'd in Heaven, no Power on
Earth can reverfe ; therefore, tho' the DifTenters be
exempted from human Penalties by the Toleration

Act, and are thereby preferved in the free Exercife

of their Religion and Confciences ; yet notwithftand-

ing that, Let the Superior Paftors do their Duty, and
thunder out their Anathema's againft them, and let any

Power on Earth reverfe thofe Anathema's if they can.

Now can there be a more plain, pofitive and direct

Proof of this part of the Article, than this is ? Can
any thing be a clearer Evidence to prove this laft

part of the Charge againft him, That he Suggefts and
Maintains, that it is the Duty of Superior Paftors to

Thunder out their Ecclefiaftical Anathema's againft

Perfons entitled to the Benefit of the Toleration Acl,

and that he infolently Dares or Defies any Power on

Earth to Reverfe fuch Sentences ?

My Lords, This is what I have to offer by way
of Reply : There is a Gentleman to come after me,
who will amply fupply what I have omitted, and

• therefore I fhall not trouble your Lordfhips any
further.

Then the Lords adjourned to their Houfe above.

Friday, March 1 o. The Tenth Day.

TH E Lords coming down into Weftminfter-

Hall, and being feated in the manner before-

mentioned, Proclamation was made by the Serjeant

at Arms as follows :

Our Sovereign Lady the Queen doth ftriclly

charge and command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry Sa-

cheverell, Doctor in Divinity, come forth, fave thee

and thy Bail, elfe thou forfeiteft thy Recognizance.

The Doctor appearing at the Bar accordingly,

with his Council, as before

:

Lord Chancellor. Gentlemen, you that are Mana-
gers for the Houfe of Commons may proceed in

your Reply.

»/r i- Ti^Y Lords, when by Command
Mr. Cooper.

jyj[ of -y Commons, I fpoke to

your Lordfhips a few days fince, in Maintenance

of the Second Article, towards the Conclufion of

what I then faid, I prefented to your Lordfhips

a fhort View of what I apprehended we might

reafonably expect would be the Confequence of the

Doctor's bitter Inve&ives againft the Act of Tole-

ration, and the Perfons intended to be protected

by it. I likewife took notice of thofe Heats

and Difputes, of the Feuds and Animofities, which

were then apparently ftirred up throughout the

Kingdom.
I am forry to have fo early an occafion to fay,

that my Apprehenfions in this Particular were fo

well grounded : Your Lordfhips have feen, that this

feditious Libel, under the fpecious Title of a Ser-

mon, calculated to feduce and delude the Rabble,

has, even during the Continuance of the Trial,

produced an actual Rebellion ; in which feveral

Places of Religious Worfhip (appointed for thofe

Perfons, who are by Law tolerated and allowed,

but
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but have the Misfortune neverthelefs to be repre-

fented by Doctor Sachevcrell as neceflary to be de-

ftroyed) have been accordingly pulled down, and
burnt, in Defiance of the Supreme Power of the

Kingdom ; and this, my Lords, at the Inftigation

of one who would be thought an Advocate for Paf-

five Obedience.

I could wifh the Prifoner's indifcreet Behaviour

(which feems to have abufed the Liberty with which
your Lordfhips have indulged him) may not unhap-
pily have given fome occafion to the Outrage and
Violence of late committed, notwithftanding the

Apology he has made in this Particular.

Sure I am, that Difcord, which flames in the

Kingdom, was unheard-of among us, until the To-
leration was thus publickly and feditioufiy branded,

until Doctor Sacheverell had prefumed to reprefent it

to the People, it's impoffible to fay how ! without

referring to his whole Libel.

His Council have obferved, that the Second Arti-

cle contains feveral Charges, and have infilled that

the PafTages given in Evidence by the Commons, are

not fufficient to maintain the firft and fecond •, and

as to the third and fourth, they feem rather to juftify

than deny thofe Branches of the Charge.

My Lords, the Commons apprehend, notwith-

ftanding what has been faid, Firft,

That Doctor Sacheverell has plainly fuggefted and

maintained, That the Toleration granted to DiJJenters

is unreafonable, and the Allowance of it unwarrantable.

This, my Lords, we infift he has done, not in

ambiguous or doubtful Words, not in uncertain Ex-

preffions, but in direct and pofitive Afiertions.

The Council admit, That to fpeak againft a Law
in Being cannot be juftified. The Act of Toleration

is not only a Law in Being, but is a Law which has

vifibly attained the End for which it was made ;

that is to fay, by giving Eafe to fcrupulous Con-

fciences in the Exercife of Religion, it has proved

an effectual Means to unite her Majefty's Protectant

Subjects in Intereft and Affection.

Yet, my Lords, this Law, which, by the Expe-

rience of more than twenty Years, has been found

fo ufeful and neceflary, hath been traduced and ar-

raigned by the Prifoner, both from the Pulpit, and

the Prefs, with a malicious and feditious Purpofe,

to deftroy the publick Peace, and Security of the

Kingdom.
This Offence, it feems, is of too high a Nature

to be juftified by the Prifoner and his Council, and

therefore it is thought more expedient to deny it.

The Turn that's given is this ; fay they, Doctor Sa-

cheverell affirms nothing touching Legal Indulgence

or Toleration, but all that he has faid refpects only

Univerfal Toleration.

My Lords, I thought I had obviated this Excufe,

by obferving that this Notion of univerfal Tolera-

tion has been conceived and brought forth fince the

Impeachment.

However I am willing to enter into the Queftion

:

Whether the Toleration mentioned in the Libel, is

intended or can be underftood of Univerfal Tolera-

tion.

Fol. 34. Your Lordfhips will find thefe Words

:

v .

,

Nay, now they have advanced them/elves,
Vide Sermon.

Jrm thg ReHgieU5 Liberty our Gracious

Sovereign has indulged them, to claim a Civil Right,

as they terra it, and to juftle the Church out of her E-

ftablifhment, by hoifiing their Toleration into its Place.

My Lords, Will any Man deviate fo far from

Senfe, as to fay, that the Doctor here meant uni-

verfal Toleration, in the Senfe the Doctor and his

Council have defined it ? Is Univerfal Toleration a
Religious Liberty, with which our Gracious Sove-
reign hath indulged her Subjects ? Nay, my Lords,

Have not every one of them argued, and that rightly,

that the Doctor's Univerfiil Toleration is not tolerated

by Law ? That Atheifls, Deifts, Trithciits, Socinia-

nifts, and thofe who go to no religious Place of

Worfhip, are not exempted from the former Penal-

ties ? How then is it poffible the Doctor fhould be

underftood, as fpeaking of Univerfal Toleration in

this Paflage ? Is not this directly and pofitively af-

firmed of the Toleration, with which the Diflenters

are indulged by our Gracious Sovereign ? Can your

Lordfhips conceive the Diflenters are not the Perfons

intended, when he fays, They claim a Civil Right,

as they term it, to juftle the Church out of her Eftablifh-

ment, by hoifiing their Toleration into its Place ?

Again, Folio 25. They thrive upon Conceffxons, take

Permiffwn for Power, and advance Toleration into an

Eftablifhment.—Pray, my Lords, What Conceffions

have been made to Perfons not within the Benefit of

the Act of Toleration ? What Permiffion is it they

can be faid to take for Power ? What Toleration

have they to advance into an Eftablifhment ?

My Lords, Folio 14, and in many other Places,

your Lordfhips cannot but fee that all the Doctor's

Spleen is levelled at the legal Indulgence or Tolera-

tion. But it is mifpending your Time, to prove

what it is impoffible not to know and be convinced

of, upon reading every PafTige in the Libel where

Toleration is but fo much as mentioned.

The next Thing they urge in the Doctor's Defence

is, That if his Expreffions do relate to the Legal

Indulgence or Toleration, they are dubious and un-

certain, that nothing can be inferred from them

without Innuendo's and forced Conftruclions.

My Lords, Now the Queftion is, Whether Doc-

tor Sacheverell'* Expreffions relating to the Tole-

ration, and the Perfons indulged, are dubious and

uncertain ? Whether any Innuendo or forced Con-

ftruction is neceflary to demonstrate their Malig-

nity.

Your Lordfhips will be pleafed to remember,

that the Council, from the firft to the laft, main-

tained very ftrenuoufly (as did the Doctor likewife

in his Speech) that altho' the Act of Toleration

exempts the Diflenters from Penalties, yet they re-

main Schifmaticks notwithftanding ; for, fay they,

Difienfion was Schifm before the Statute, and a bare

Exemption from a Penalty has not alter'd the Cafe,

but the fame remains Schifm ftill ; and this Pofition,

I find, is agreeable to the Doctor's Opinion as deli-

vered in his Sermon, with this Addition only, that

all Schifm and Separation is damnable Sin, without

making any Allowance for Ignorance, or Prejudice

of Education.

His Words are thefe, Folio 8. Is this the Spirit

and Doclrine of our holy Mother ? To offert Separa-

tion from her Communion to be no Schifm ; or if it is,

that Schifm is no damnable Sin.

My Lords, when I obferve in this and other

PafTages what Spirit this Man is of, I wonder not

to find, that the molt Chriftian Virtues of Charity

and Moderation are mentioned by him with Slight

and Contempt. Folio 25, you will find him citing

a Paflage from St. Paul's Epiftle to the Galatians,

Chap. 2. after which he adds thefe Words, If our

Diffenters, fays he, had lived in thofe Times, they

would have branded him (i. e. St. Paul) for an in-

temperate, hot, furious Zealot, thai wanted to be

fweetned by the gentle Spirit of Charity and Modera-

tion, forfooth ! My Lords, if our Diflenters had
lived
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lived in thofe Days, they would have been highly

to blame, if they had branded the Apoftle with thofe

opprobrious Names ; whoever peruies that Chapter,

will find there is not the leaft occafion for it. But

Doctor Sacheverell would willingly have St. Paul
thought like himfelf.

My Lords, I cannot take upon me to fay what
the DifTenters would have faid, had they lived in

St. Paul's Days : But for my own part, I cannot for-

bear faying now, That fince it appears to be the

Doctor's Opinion that all Separatifts are Schifma-

ticks, and that all Schifmaticks are damned, I can-

not but think that Doctor Sacheverell wants to be

fweetned by that ridicul'd Spirit of Charity and

Moderation. I own, my Lords, I was amazed to

hear this Gentleman in his Speech affirm, that he

had not betrayed any want of Chriftian Moderation

in his Sermon : I wifh he has not been unmindful
even of Chriftianity itfelf ; when it is fo apparent

that in this fhort Sentence, and in the Paffage

(Folio 24.) which I formerly cited at large, he has

fentenced to Eternal Damnation, not only the Dif-

fenters of whatfoever Denomination, but thofe alfo

who defend the Toleration.

It is to be hoped, fome things which he has vow-
ed and faid for himfelf in his Defence, may have
more of Truth in them than this has.

But, my Lords, to return : The Doctor and his

Council are agreed that all DifTenters are Schifma-

ticks •, confequently when he fpeaks of Schifm and
Schifmaticks, he mud meanHhe DifTenters ; and then

be pleafed, my Lords, to judge if the Doctor's Ex-
preffions touching the Toleration, and the DifTenters,

can be faid to be dubious ; on the contrary, whe-
ther they are not plain, pofitive and certain.

Before I enter into this Matter, I cannot but take

notice again of that remarkable PafTage, (Fol. 16

and 17.) What could not be gained by Toleration^

tnuft be brought about by Occafional Conformity \ that

is, what they could not do by open Violence, they will

not fail by fecret treachery to accomplifh. If the

Church can't be pull'd down, it may be blown up ; and

no matter with thefe Men how it is defiroyed, fo it is

deftroyed. My Lords, Is not here a direct Afiertion

that the Toleration is downright open Violence, and
Occafional Conformity fecret Treachery ? Is not here

an Affertion, that altho' the Toleration has not been

able to anfwer the End for which it was defigned,

/. e. to pull down the Church, yet Occafional Con-
formity may blow it up ? Pray, my Lords, what
Conftruction can thefe Words admit of, No matter

with thefe Men how it is defiroyed, fo it is deftroyed ?

What Men are here intended ? Even DifTenters and
Occafional Conformifts.

Is this PafTage doubtful and ambiguous ? Is here

any occafion for a forced Conftruction, or an In-

nuendo ? My Lords, 'tis moft fcandaloufly plain,

and as plainly feditious.

Your Lordfhips have obferved, that neither the

Doctor, or any of his Council, (one only excepted)

have taken the leaft notice, in his Anfwer, of this

PafTage : It was produced and given in Evidence
againft him, and twice at leaft mentioned by the

Managers. I wonder the Author would not vouch-
fafe to explain it. Is not this Silence a Confeffion

of his Guilt ?

The Council that did mention it, was pleafed to

fay, that it rather commended the Toleration than
found fault with it ; as if it was fome Credit to the

Toleration, which was intended to pull down and
deftroy the Church, that it had not done it. In what
Humour, my Lords, that Anfwer was made, to fo

high and criminal a Charge, I know not ; the Com-
mons might reafonably have expected a more ferious

Anfwer. Buc, my Lords, from hence we conclude
that no Anfwer can be given to it.

Again (Folio 10.) the Doctor affirms, That who-
ever prefumes to alter or innovate any Point in the Ar-
ticles of the Faith of our Church, ought to be arraigned
as a Traitor to the State ; Heterodoxy in the Doctrines

of the one, naturally producing, and almoft necejfarily

inferring Rebellion and High Treafon in the other, and
confequently a Crime that concerns as much the Civil

Magiftrate to punifh and reftrain, as the Ecclefiaftical,

Then he goes on, and adds, This Affertion at firjl

View, may look like an high-flown Paradox. 1 own,
at firft View it looked to me fomething like it, and
I am not yet convinced but it is fo.

Are not the DifTenters heterodox in Opinion ?

confequently they are Rebels and Traitors, accord-
ing to Doctor Sacheverell, and ought to be punifhed
by the civil Magiftrate as fuch : That is to fay,

they are to be hanged as Rebels, and damned as

DifTenters.

Still, my Lords, we have the Doctor's Word for

it, he has not betrayed the leaft Want of Chriftian

Charity or Moderation.

Many are the Paragraphs in this Libel equally

obnoxious, and which, like thefe, are too plain to

admit of any Anfwer.

My Lords, I fhall not lofe Time as to the Second
Head, or Charge, in this Article. Folio 8. you will

find it afierted, as plain as Words can fpeak, that to

defend Toleration is the Mark or Characteriftick of
a Falfe Brother ; and (Folio 24.) you will find his Por-
tion affigned him, with all the reft of the Falfe Bre-

thren, with Hypocrites and Unbelievers, with all Lyars,

in the Lake which burns with Fire and Brimftone,

with the grand Father of Faljhood, the Devil and his

Angels.

My Lords, the Charge which relates to Archbifhop
Grindall is, That Doclor Sacheverell afferts, Queen
Elizabeth was deluded by him to the Toleration of the

Genevian Difcipline ; and that, to fhew his Refent-

ment againft the Archbifhop for favouring Toleration,

he calls him a falfe Son of the Church, and a perfidious

Prelate.

The Doctor, throughout his Sermon, is arguing

with a furious and intemperate Zeal againft the

prefent Toleration ; he is reprefenting it as a Law
that gives Encouragement and Protection to Schif-

matical Impoftors, Enthufiafts, Hypocrites, to a

mungrel Union of Sects, to Fanaticks, Rebels,

Traitors, Atheifts, Deifts, Tritheifts, Socinianifts,

to the Principles of Fanaticifm, Regicide, and

Anarchy, to Monfters and Vipers, that fcatter their

Peflilence at Noon-day, to Jews, Quakers, and

Mahometans; in a word, to all falfe Brethren ;

and after a great deal more of this unprecedented

Language, he breaks out, (Folio 19. J Thefe Charges

are fo flagrant and undeniable, that a Man muft be

very weak, or fomething worfe, that thinks or pretends

the Diffenters are to be gained, or won over, by any

other Grants or Indulgence, than giving up our whole

Conftitution.

Have they not, fays he, ever fince their unhappy

Plantation in this Kingdom, ly the Interceffon of that

falfe Son of the Church, Bijhop Grindall, always im-

proved, and rife upon their Demands in the Permiffton

of the Government.

My Lords, I would fain know whether Doctor

Sacheverell, by thefe Words, A Man muft be weak,

or worfe, that thinks the Diffenters are to be won by

any other Indulgence than giving up our whole Conjlitu-

tiofu
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tion, could mean any other th.m the pre rent Diffen-
ters, and that Indulgence which isatprefcnt afford-

ed them.

In the very Line following he calls them Clamo-
rous, Infa'iable, and Church -devouring Malignants ;

and then proceeds in the Words I have mentioned :

Have they not (i. e. the Diffenters) ever /nice their

unhappy Plantation in this Kingdom, by the Intercef-

fion of that falfe Son of the Church, Archbifhop Grin-
dall, improved and rifen upon their Demands in the

Permiffion of the Government ?

The Prisoner's Defence has explained this Paffage

;

they were barely permitted or fuffered, he fays, for

a time by Queen Elizabeth, but they have improved
and rifen upon their Demands, till in this Age they
have obtained an Indulgence by Aft of Parliament,
and this Act of Parliament is manifeftly what the

Doctor has taken Offence at.

Then he goes on Ir.fomuch, fays he, that

Queen Elizabeth, who was deluded by that perfidious

Prelate, to the Toleration of the Genevian Difcipline,

found it fuch an headftrong, encroaching Monfter, that

in eight Tears fhe found it would endanger the Mon-
archy, as well as the Hierarchy : And, like a Queen

of true Refolution, and pious Zeal for both, pronounced

them Fatlious, and fupprefs'd them by wholefome Se-

verities.

My Lords, I think we mould have been wanting
in that Duty we owe to the Memory of that great

Prelate and Father of the Church, who was fo con-

iiderable in eftablifhing the Reformed Religion, had
we not taken notice of thefe harlh and unjuftifi-

able Expreffions.

Doctor Sacheverell fpeaks of them as carrying an
undue Afperity, but fuch as he hopes may be for-

given, fince it was neceffary, he pretends, that ei-

ther Queen Elizabeth, or that Archbifhop, muft
bear the Blame •, and he rather thought it reafonable

to charge it on the Archbifhop, than to fuffer it to

lie at the Queen's door.

My Lords, your Lordfhips will obferve, that all

the Anfwer he has given to this part of the Charge,
is, as if the Commons had impeached him for being

too free with Archbifhop Grindall, for ufing, as he

caJls it, an undue Afperity of ExprefTion towards

him.

But your Lordlhips will difcern that this Paffage

is made ufe of in our Charge, to fhew that the Dif-

fenters are reprefented as headftrong and encroach-

ing Monfters, dangerous to the Monarchy, as well as

the Hierarchy ; and the Example of Queen Eliza-

beth is produced, to fhew how neceffary it is by
wholefome Severities to fupprefs them.

Are any ftrained Conftructions or Innuendo's ne-

ceffary to apply this Evidence to the firft and main
Head of the Charge, which is, That Doctor Sache-

verell ajjerts and maintains, That the Toleration is

unreafonable, and theAllowance of it unwarrantable ?

My Lords, before I take my leave of this Head,
I cannot forbear faying upon this Occafion, that fure

I am the Toleration is not fo dangerous to the Mon-
archy, as is this late Notion of an Hierarchy to

the Supremacy of the Queen's Majefly ; which how-
ever I hope fhall be continued and preferved in the

Crown of England, for the Peace and Safety of the

Church as by Law eftablifhed, to all Pofterity.

My Lords, to the next and laft Part, which re-

lates to the thundring out Ecclefiaftical Anathema's,

the Defence is, That thofe Anathema's are not intend-

ed agiinft the Pel fons intitled to the Toleration.

To this I anfwer : He is particularly fpeaking, in

this Part of the Libel, of the Schifmaticks and Dif-

fenters, and exprcfly names them in thefe Words,
(Fol. 25.)

And yet if our Diffenters had lived in thofe Times,
they would have branded him as an intemperate, hot

andfurious Zealot. Scbifm and Faclion are

Things of impudent and encroaching Natures, they

thrive upon Conceffions, take Permiffion for Powery

and advance a Toleration immediately into an Efta-
blifhment. Are not the Diffenters here exprdly
named ? Are we not to underftand the Words Schifm

and Failion, as coupled with Toleration, to be meant
of the Diffenters, and of them only ? Sure this is

too plain to admit of any Doubt.
Then, my Lords, he proceeds : And are there-

fore to be treated like growing Mifchiefs, or infectious

Plagues, kept at a Diftance, left their deadly Conta-

gion fpread. Let us therefore have no Fellowffip

with thefe Works of Darknefs, but rather reprove

them : Let our Superior Paftors do their Duty, in

thundring out their Ecclefiaftical Anathema's, and let

anyPower on Earth dare reverfe a Sentence ratified in

Heaven.

My Lords, Is here one Word of Herefies, Blaf-

phemies, and the reft of thofe enormous Offences,

to which the Doctor would have thefe Anathema's

relate ? No, there is nothing to be found here but

Diffenters, Schifm, and Toleration.

If thefe Anathema's are to be understood (as cer-

tainly they are) to extend to Perfons entitled to To-
leration ; then, my Lords, that Air of Iniblence

that concludes the Period is explained.

Let our Superior Paftors do their Duty ; that is to

fay, let them exert themfelves, and thunder out

their Anathema's, and let any Power on Earth dare

reverfe them.

Thefe Words, my Lords, feem too big and migh-

ty, to mean any little or fubordinate Power.

Thus have we fupported, and made good the fe-

veral Charges contained in the Second Article.

My Lords, As the Commons are fully fenfible

how neceffary it is to fupport the Honour and Juftice

of the Revolution, to which we owe n r
> lefs than the

ineftimable Bleffing of her prefent Majefty, the

Guardian Angel of this Church and State, the future

Expectation of a Proteftant Succeffion, the Religion,

Laws, Rights, and Liberties of the Britijh Nation •,

fo are they thoroughly convinced that the Peace

and Welfare, the Security and Strength of the King-

dom in great meafure depend upon the inviolable

Prefervation of the Act Of Toleration, which has

been moft malicioufly and feditioufly traduced and

mifreprefented by Doctor Sacheverell.

Mr. Thompfon. Y Lords, It is my Part to

XVJL trouble your Lordfhips with

a Reply to fuch Anfwers as have been offered to

the Third Article of this Impeachment •, and not-

withftanding what has been faid by the Council,

what has been produced in Evidence ; and what has

been alledged by the Doctor himfelf to move your

Lordfhips Compaffion, I am concerned, even for

his Sake, that I can obferve it to your Lordfhips,

That the Charge in this Article remains entirely un-

anfwered.

Before I enter into the Particulars, I muft obferve

to your Lordfhips, that if there: were any doubtful,

or any the leaft favourable Conlrructicn to be made
of fome Pafftges in this Sermon, the Commons
would not have given your Lordfhips this Trouble,

nor the Doctor an Opportunity of cenfuring their

Impeachment as a hard-hearted and uncharitable

Profecucion.

My
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My Lords, I cannot but think it very ungenerous

to infult any Man in Misfortunes, or to treat one in

his Condition with Scorn and Indignity ; neither

have I, or fhall I be guilty of it; but I muft take

leave to fay, that no other Interpretation can be

made of fome Paffages applicable to this Head, but

what is criminal, fince fo many learned Council,

fince fo many able Heads who have afiifted the Doc-
tor in his Defence •, nay, fince he himfelf, who
fhould know beft his own Meaning, has not been

capable of giving the leaft Colour or Pretence of any

Conftrutftion of them in his Favour.

Whatever Pity your Lordfhips may be inclined to

in your private Capacities, for any one who has (I

cannot fay through Inadvertency) brought himfelf

into Affliction, whatever Difpofitions you may have

to Mercy, yet I need not fay, that there is a Com-
panion, a tender Regard due to the Welfare of your

Country, a Care incumbent on you to fupprefs what

has the lead Tendency to Sedition, and the Diftur-

bance of the publick Peace of the Kingdom, and
that thefe important Trufts have a Claim to your

Lordfhips Juftice, preferable to any private Concern

whatfoever.
• Not to detain your Lordfhips any longer in Gene-

rals, I fhall proceed to ftate the Charge and Defence,

that your Lordfhips may have a View of the In-

fufficiency of the latter. My Lords, the Charge is,

" That the Doctor fuggefts and maintains, that the

" Church of England is in a Condition of great Pe-
" ril and Adverfity under Her Majefty's Admini-
" fixation:" He denies that he fuggefts any Danger
to the Church, only from Vice, Infidelity, Blaf-

phemy and Herefy, but not at all from or under

any Part of her Majefty's Adminiftration.

The firft Paffage I produced to your Lordfhips, to

prove the Charge, was in Page the 5th ; I mult beg

leave to trouble your Lordfhips with reading it a-

gain, becaufe it may be neceffary :
" Tho' it were

" very obvious to draw a Parallel here betwixt the
«'* fad Circumftances of the Church of Corinth for-

" merly, and the Church of England at prefent,

" wherein our holy Communion has been rent and
" divided by factious and fchifmatical Impoftors

;

" her pure Doctrine has been corrupted and defiled,

" her primitive Worfhip and Difcipline prophaned
" and abufed, her facred Orders denied and vilified,

" her Priefb and Profeffors (like St. Paul) calum-
''• niated, mifreprefented and ridiculed, her Altars
" and Sacraments proftituted to Hypocrites, Deifts,

" Socinians and Atheifts ; and this done, I wifh I

" could not fay without Difcouragement, I am fure

" with Impunity, not only by our profefied Enemies,
" but, which is worfe, by our pretended Friends
" and falfe Brethren."

The learned Council pretended to fhew, that moft

of thefe Calamities attending the Church, proceed-

ed from the blafphemous and heretical Books and

Pamphlets produced to your Lordfhips, and that

the Doctor meant them to be the Caufe of the Dan-

ger he fuggefts : Now, pray my Lords, how can

that Conftruction be made ? How can this be con-

fiftent with the Doctor's Affertion, that all this is

done, not only by profefied Enemies (which every

body will agree takes in the Infidels, Blafphemers

and Hereticks) but by pretended Friends and falfe

Brethren ? When I took the liberty to obferve on

this Paffage, I ftated it thus : Who could proftitute

Altars and Sacraments to Hypocrites, Deifts, Soci-

nians, and Atheifts, but fome of the Doctor's own
Order? And who were to punifh thofe Crimes?

Who could they be that did not difcourage them,

but fuffered them to be committed with Impunity,

but his Ecclefiaftical Superiors ? And that they were
Part of her Majefty's Adminiftration, no body could

deny.

Now what Anfwer, my Lords, was given to

this? To the firft part of this Paragraph, about

rending the Communion by fchifmatical Impoftors,

and fo to the other Particulars, till the laft, it was
fhifted off to the profefied Enemies, the Infidels,

Blafphemers and Hereticks, Diffenting Teachers,

and Popifti Priefts, but nothing laid to the Falfe

Brethren, who, the Doctor fays, neither Punifh nor

Difcourage. But when the learned Council came to

the laft Calamity of the Church, that of proftituting

the Altars and Sacraments, &c. they are pleafed to

make Occafional Conform ifts their Atheifts, &c.
that receive the Sacraments ; but as to the Charge
of arraigning the Perfons that do not difcourage or

punifh thofe who proftitute Altars to Atheifts, &c.
they thought fit to Aide it over, and not fay one
Syllable to it ; they did not fo much as mumble
this Thiftle, and the others but very tenderly. Pray,

my Lords, in the Interpretation I make, where is

there any foreign Intendment, any forced Con-
ftruction, or (trained Inference againft the Doctor's

exprefs Words, and pofitive Afiertions ? Let e^ery

candid Reader, without Prejudice, impartially con-

fider the Meaning of this PafTage •, Is this a Danger
fuggefted from Books or Pamphlets ? Or is it not a

plain and direct Invective againft thofe Perfons in

the Church, who are charged with being the Occafion

of thefe Dangers to the Church by their Remiffnefs

in their Duty, not only in not punifhing, but not

fo much as difcouraging thofe Crimes : And to

whom can his lazy Defenders within relate, but to

the fame Perfons, thofe that are within the Church,

and to protect it ?

But if it were true, that Altars and Sacraments

v/ere thus proftituted, why muft the World be told

in this Manner of it ? Tho' it is the Duty of a Cler-

gyman at all Seafons, and in all Places, as one of

the Doctor's Council was pleafed to fay, to preach

againft Vice and Infidelity, Immorality and Pro-

phanenefs ; yet fure none will fay, that he is to revile

his Superiors, and charge them in this Method
with their want of Duty, and Care for the Church :

What other End muft fuch licentious Reproaches

produce, but a Contempt of their Perfons, a lefien-

ing the Dignity of their Order, and a Diminution

of that Character which gives them the Capacity

of doing Good in the World whilft they preferve a

Veneration and Efteem, but which muft ceafe when

they meet with the contrary ? The Doctor was fo

fenfible of this, when he mentioned it as his own
Cafe, that he thought the very Imputation of a

Crime to any of his Function, tho' acquitted of it,

muft leave a Scar fo as to blemifh his Character ;

fure then he ought to have ufed the utmoft Caution,

before he preached or publifhed this Sermon, and

to have confidered the pernicious Confequences of

reviling thofe in Authority. If, as he was pleafed

to fay, ill treating of him, who was an Ambafia-

dor of Chrift, was defpifing Chrift himfelf ; fure

it cannot be. thought an unnatural Inference, if her

Majefty is faid to be reviled, by reflecting on thofe

who act under her Commifiion, and are Part of her

Adminiftration.

The fecond Paffage I troubled your Lordfhips

with, is in Page 16"
•, he had been talking of the

Comprehenfion and Union of the Church and Dif-

fenters, and giving a great many hard Names to it;

which Defign your Lordfhips know had its Rife from
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a Commifiion under the Great Seal from his late

Majefty to feveral Lords, Bifhops, and other learn-

ed Divines, who were to confider of proper Me-
thods to accomplifh it: " But he thanks God, that

" Providence had blafted the long projected Scheme
" of thefe Ecclefiaftical Achitophch 5" with other

fcurrilous Reflections on the Defign, and thole con-

cerned in it •, and then he lays, " That fince this

" Model of Univerfal Liberty and Coalition failed,

*' and thefe falfe Brethren could not carry the Con-

s' venticle into the Church, they are now refolved

" to bring the Church into the Conventicle, which
" will more plaufibly and flily effect her Ruin ;

" what could not be gained by Comprehenfion and
*' Toleration, muft be brought about by Moderation
" and Occafional Conformity •, that is, what they

*' could not do by open Violence, they will not fail

" by fecret Treachery to accomplifh. If the Church
*' can't be pulled down,, it may be blown up ; and
" no matter with thefe Men how 'tis deftroyed, fo

" that it is deftroyed."

Now pray, my Lords, where is the forced Con-
flruction to make the Doctor in this Paflage fpeak

of Peribns in Church and State who endanger the

Church, and not of Books and Pamphlets, Vice,

Infidelity, &c ?

He is on his fecond general Head of the Perils

of Falfe Brethren in the Church and State, and of thofe

Perfons who could not accomplifh the Deftruction

of the Church by the Comprehenfion, but were

doing it another Way, by Occafional Conformity

and Moderation ; I do not know that either of thefe

are condemned by the Law for Vice, Infidelity, Blaf-

phemy, Herefy or Prophanenefs •, be that as it will,

'tis from the Perfons in Church and State the Dan-
ger is fuggefted to arife, and who, as he is pleafed

to fay, make ufe of thefe only as means to blow up
and deftroy the Church : But then I fuppofe thefe

Perfons in the Church muft be interpreted to be on-

ly the moft inferior, and fo no Reflection on the

Adminiftration-: As Men of Characters and Stati-

ons in the State were conftrued to be Conftables,

Excife-Men and Cuftom-Houfe Officers, fo thefe

Perfons who were to bring about the Comprehenfion,

and are now blowing up and undermining the Church

in another Manner, muft be Church-Wardens, Parifh-

Clerks and Sextons. Thefe Sort of Conftructions

by the Doctor's Learned Council, are fo eafy and

natural, that I muft agree with his Obfervation, that

they have not much Argument, Learning or Elo-

quence to fupport them.

And I cannot but obferve a very extraordinary

Method of anfwering this PafTage and the next, by

one of the Learned Council ; he is pleafed to cite

Two other PafTages in the Sermon, which were ne-

ver mentioned by me, or any of the Managers of

this Article ; and with very ftrenuous Zeal he ex-

plains thofe Paffages by chiming in with the Do-

ctor, in charging Occafional Conformifts, withA-
theifm, Deifm, and the worft of Crimes -, and

then he concludes, that the Doctor, in thofe PafTa-

ges he cited, has not afTcrted the Church to be in

Danger under her Majefty's Adminiftration j but

not one Syllable to this PafTage, which I cited in

Page the 16th.

The third Place I troubled your Lordfhips with,

was in the 18th Page; his Words are " Falfhood

" always implies Treachery ; and whether that is

«' a Qualification for any one to be trufted, efpeci-

«* ally with the Guardianfhip of our Church or

" Crown, let our Governors confider :" Thefe

Words fpeak fo plainly, they need no Comment, nor

Vol. V.

have they offered at any Explanation of them ; they

muft relate to Perfons, and can have no Reference

to Books or Pamphlets, Blafphemiesor Hefefies, &c.
by any Conftruction whatever.

The Fourth Paflage, my Lords, was in Page the

20th ; he is talking of Dangers from National

Sins, which are occafioned by Diffenters and Falfe

Brethren ; and then he fays, " And now are we un-
" der no Danger in thefe deplorable Circumftance ?

" Muft we lull our felves under this fad Repofe,
*' and in fuch a ftupid lethargick Security em-
" brace our Ruin ? I pray God we may be out
" of Danger ; but we may remember the
" King's Perfon was voted to be fo, at the fame
" Time that his Murtherers were confpiring his

" Death."

The Subftance of the Charge in this PafTage, is

an Intention to reflect on the Members who voted
the Church to be out of Danger, by the Compari-
fon and Allufion to the Vote relating to the King.

The Meaning feems evidently, that though the King
was voted to be out of Danger, yet he was not

out of Danger ; and fo, though the Church was
voted out of Danger, yet the Church was then,

and is ftill in Danger: But whether he meant
it of the Members that pa fled that Vote, is the

Queftion; he fays he only meant it according to

his Notion of that Vote of the King, that thofe

not privy to the Defign againft him voted him fafe,

whilft others confpired his Murther ; fo when the

Members voted the Church of England to be in no
Danger under her Majefty's Adminiftration, it was
none of them, but others that were confpiring her

Ruin.

The Doctor was pleafed to fay too, That that

Vote was a Year and half before the King's Death,
and that there were not a Tenth Part of thofe

Members who voted the King fafe, the reft be-

ing turned out, and no Houfe of Lords : Be that

as it will, they were the fame Parliament that

voted the King out of Danger •, and they that con-

fpired his Death, were Part of thofe who voted
him fafe, and who turned out the reft to accom-
plifh their Defigns : And though the Parallel fhould

not run fo as to reflect on both Houfes of Parlia-

ment, and all the Members, yet if it glances at

fome of them, and was fo intended, it is a Cir-

cumftance of Aggravation, and that is the only In-

tent of its being Part of the Article ; and 1 can't

but think the Doctor was apprehenfive of fome Re-
flection of that Kind, for he fays immediately in the

very next Words, " That he hopes what he has

*! fo freely fpoken will not give Offence": If he
had not a View to that Vote of the Danger of the

Church, there was no Occafion for that Apology.
The fifth and laft Place I troubled your Lord-

fhips with, was in the laft Page, where there were
fome Pathetical Expreflions which the Doctor chofe

out of the Scripture, and managed them with others

of his own, fo as to reprefent the Church to be in

the utmoft Peril ; he mentions nothing of Vice,

Blafphemy or Infidelity :
" But that fhe lies Bleed-

" ingof the Wounds fhe has received in the Houfe
" of her Friends": He cited the Lamentations for

it, but there being no fuch Text there, I took the

Liberty of faying if was a Lamentation of his own
making.

I fhould not trouble your Lordfhips any more
as to this Particular, but that I am in fome meafure
obliged to vindicate my felf from what one of the

Learned Council hinted upon this Occafion ; he was
pleafed to fay in the Defence to the firft Article, he

5 M was
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was as much at a lofs to find out a Paffage in the

Sermon, as one of the Managers was to find the

Text in the Lamentations. Though, my Lords, this

is but a Trifle to the Thing in Queftion before your

Lordfhips, yet fince that Learned Gentleman was

pleafed to triumph, as if he had me fure and unan-

fwerable on this Point, 1 beg your Lordfhips Indul-

gence that it may appear which of us is in the

right.

The Doctor cited that Text to be in the 2d of Lam.
4th. I looked through the Lamentations, therefore

knew I might venture to fay what I did •, I have

looked over it again, and am fure there is no

fuch Text there. It gave me Occafion to read and

reflect on the other Texts cited by the Doctor in

the Prophecy of Zachariah, the 13 th Chapter,

where there are fome Words that I fuppofe are

meant, though I could not but obferve the Doctor

to be very unhappy in the Choice of his Scripture,

this as v/ell as others being directly contrary to his

Purpofe. The Words cited are in the 6th Vtrfe, the

two prcceeding Verfes explain them •, the Subject

Matter was fiilfe Prophecy. In the 4th Verfe 'tis

faid, It flail come to pafs in that Day, that the Pro-

phet /hall be afhamed, every one of his Vifion, when

he has prophefied. In the 5th Verfe the Prophet

is to deny that he is a Prophet, and fay he is a

Huflandman, and no Prophet. And in the 6th

Verfe he is afked where he received his Wounds ?

Lie anfwers, in the Houfe of his Friends : So that

he retains the Character of a falfe Prophet all a-

long ; and what he fays in each Verfe is equally

true, and conftquently that the Wounds he re-

ceived were not in the Houfe of his Friends.

Whatever may be thought of the Doctor in this

Matter, I think I may conclude, that his Learned

Council had his Scripture by Hearfay, or elfe he

would not have triumphed when he had fo little

Reafon. There was a Difpute, my Lords, not ma-
ny Years fince, between Two Learned Divines

of our Church, about the Rights of our Convocati-

on ; one infulted the other for his Ignorance in the

Common-Prayer Book •, but upon Examination it

appeared, that he who triumphed moft, was mod:

ignorant of what he charged on the other : Whether

this Cafe is not fomewhat applicable, I fubmit to

your Lordfhips.

'

Having done, my Lords, with the feveral Paf-

fages made ufe of to maintain this Article, I think I

may fay the Charge contained in it, (That the Do-

ctor afTerts the Church to be in Danger, not only

generally, or fo as to be meant from Vice, Infide-

lity, Schifm or Herefies, Blafphemy or Prophane-

nefs, but from under her Majefty's Administra-

tion) is not only 'affirmed, but flrongly proved. He
is not charged herewith fpeaking' contrary to his

Words, or with Negative Crimes, nor is his

Silence, as he was pleafed to fay, made Crimi-

nal.

I muff, now beg leave to obferve' a little on the

Evidence produced on the Doftor's Behalf, and in

his Defence to this Article. Your Lordfhips had a

Collection of many fcandalous Books and Pam-
phlets, drawn from Obfcurity, to be republifhed

to the World, for the more effectual fupprefiing

Blafphemy and Prophanenefs : And fince the Do-
ctor's Council forbore to mention the Particulars,

I fhall not enter into them -, only in general I

think I may fay, that they have been proved to

be no way material to what is in iffue before your

Lordfhips : But it may not be improper to take

Notice, that moft of •thefe Books appeared to

have ftolen into the World, and the Authors ftill

concealed ; fome of them Printed in Holland feven-

teen Years ago, and others Publifhed fince the Do-
dor's Sermon : And for the Obfervators, and Rights

of the Chriftian Church, 'tis well known the Au-
thor of one, and Publifher of the other have been
profecuted ; fo that thefe cannot be faid to be to-

lerated with Impunity, nor meant as the Provoca-
tion for the Doftor's Cenfure.

I am forry there are any of thefe prophane and
impious Pamphlets : There are fome others too

that have been publifhed within this feventeen

Years, which might have been taken notice of,

but I don't find them in the Doctor's Catalogue.
There was a blafphemous Sermon preached and
publifhed by Doctor Binks ; Mr. Dodwell's Charge

of Schifm, and unbifhoping moft of the prefent Bi-

fhops ; the fiime Gentleman's Baptifmal Union of
the Spirit, or his No Immortality of the Soul ; and
one Mr. Lefley-s Project of uniting ours and the Gal-
lic Church. Whether thefe Books were thought
by the Doctor to tend to the right Eftablifhing our
Church and true Religion, I need not fay, but I

do think they were worthy his Notice, and may
vie with moil in his Collection ; and if he had
been fo incenfed againfc erroneous Doctrines, it

had been a worthy Talk fure, and well becoming
his honeft well-meaning Zeal, to have endeavoured
a Confutation of them ; then his Afperity in re-

buking, his harfh and vehement Expreffions, would
not have been ill employed : But, inftead of this,

to turn his Violence againft his Superiors, for nor

Punifhing what, it may be, they never heard of ,

and to lay the Danger from thefe Doctrines at their

Doors, is not to be juftified by any pretended Pro-

vocation of this Kind whatfoever.

There was another Piece of Evidence produced
to your Lord flii ps, fome Proclamations againft Im-
morality and Prophanenefs : If there is any Thing
to be inferred from them in the Doftor's Favour, I

muft own I can't conceive it. Becaufe the Queen
commands the Magiftrates to put the Laws in Exe-
cution, therefore every private Divine may arraign

his Superiors for a fuppofed Neglect of their Duty,

as often as he thinks fit ; I fay, I don't underftand

this Inference, but I can eafily apprehend the Con-

fluence to all Governments that will fuffer fuch

Preemptions.

The Doctor himfelf was pleafed to fay, That one

of the Dangers of the Church mentioned by him
was forgot by the Managers, that was from Pa-

pifts and their Emiffaries : I will do him the Ju-

ftice to remember, that he has beftowed fix Lines

on this Danger, but twenty-fix large Pages on the

Danger from thofe in Church and State. Then it

was faid, that the Doctor prays for the Queen, has

taken the Oaths to the Queen, and therefore he

could have no Intention to reflect on her Majefty,

or any Part of her Adminiftration either in Church

or State. And the Doctor in his own Speech was

pleafed to acknowledge her Majefty to be a Nur-

fing-Mother to the Church : But I could not obferve

one Syllable to the Reverend Fathers of the Church,

of his Opinion of their Care of it : I could hear him
admoniln that Venerable Bench of the Guilt of de-

parting from the Church, and abandoning the Prin-

ciples of the Church, if they fhould punifh him, a

true Son of the Church, for Preaching the fame

Doctrine with theirs ; as if there was no manner of

Difference whatever.

It feems, my Lords, very ftrange, that after a

Charge of this Nature of Reflection upon his Ec-

cleafiftical
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clefiaftical Saperiors, that, after having ftudied fo

much Submiffion, he fhould not prevail with him-
lelf for fo much as a Compliment on this Occa-
fion. Such Behaviour feems to need no Explana-
tion. I mould be very unwilling to recollect any
of the Doctor's charitable Opinions of his own Bre-

thren, who, as he is pleafed to fay, can ficrifice

their folemn Declarations and Oaths to Complaifance

and Preferments. I would be fo charitable as to be-

lieve well, and think favourably of all Men ; but

when the contrary does fo manifeftly appear, it

would be Injuftice to the reft of Mankind not to judge

accordingly. It would be a RemifTnefs and Negli-

gence of Duty, juftly blameable, if we were to (hut

our Eyes, and refolve not to fee what fo evidently

threatens the Peace and Quiet of the Kingdom. If

Men muft be allowed to vent thtir Difplcafure at

fuch Proceedings of their Governors which do not

fuit their particular Humours, what muft become of
the Credit and Reputation of any Government, which
is fo neceffary to preferve it ?

Your Lordfhips have heard a great many Obje-

ctions againft Innuendo's, that they are dangerous

Things, and never encouraged •, and that your
Lordfhips have been pleafed to fhew your Oiflike

of them. I fhall not fcruple to own, that to lay a

Meaning to a Man when his Words will not bear it,

to make any invidious Conftruction when it will ad-

mit of a favourable one, I can neither approve or

defire. But becaufe the extreme or ill Ufe of any
Thing is not to be allowed, that therefore you muft

never apply it at all, is fuch Logick and Law as I

have not been ufed to.

My Lords, In the Cafe de Libellis famojis, cited by

the Doctor's Council, your Lordfhips will find, that

if only plain pofitive Affertions are Libels, there

will be no Fence againft the Envy and Malice of

wicked Spirits : And if the Law has guarded every

private Man's Reputation, fo as not to be blafted by
oblique Turns and fcandalous Infmuations, it would
be very hard if thofe in Authority fhould be expofed

to the Virulence of every difcontented Humourift.
Malice will never want a Pretence, or Means to

convey Scandal and Reproach by fly Parallels and
Allufions, which may do equal Mifchief with pofi-

tive Affertions : But I muft obferve to your Lord-
fhips, That there are not only oblique Infmuations,

but pofitive Affertions.

Not only thofe PafTages which I have pro-

duced, which are exprefs, but the whole Scope and
Tenor of his Sermon, relates to the Peril of the

Church from Perfons in Church or State, and not

thofe evafive Shifts of Vice and Infidelity, Books
and Pamphlets. If the Doctor had only rebuked

Immorality, Blafphemy, Prophanenefs and Irreli-

gion, he might ftill have attended his Flock *, and
they not have been brought to attend him •, nor

would he have been thought to arraign the Refolu-

tion of the Parliament. But for him to take upon
him to cenfure and expofe his Superiors, and to in-

finuate into the Minds of the People the Danger of

the Church from thofe Perfons who have the Pro-

tection of it, is no likely Method to fupprefs Immo-
rality and Prophanenefs, and is directly contrary to

the Words and Intent of the Refolution of your

Lordfhips and the Commons.
To what End the Doctor has thought fit thus to

* His Parijhioners fart of the Mob that attended hint to and
from his Trial.

difperfe his Sermons, may be eafily imagined ; and
your .Lordfhips cannot be unacquainted with the

Hiftory of a Neighbour Nation, what temporal Ends
were to be accomplifhed by a loud Outcry of Dan-
ger to the Church, the Church, Religion and the

Church. Whether that will not bear a Parallel wiuh

the groundlefs Clamours which have occafioned many
of our prefent unhappy Divifions, I l'ubmit to your

Lordfhips.

It remains, my Lords, that I anfwer one of the

Learned Council, what the Nature of this Offence

is : I fhall only tell him in the Words of your Lord-
fhips and the Commons Refolution, made publick

by her Majefty's Proclamation, " That whoever
" creates unreafonable Diftrufts, and groundlefs
" Jealoufies in the Minds of the People ; whoever
" diffracts the Kingdom by falfe and feditious Ru»
" mours of the Danger of the Church, to cover Dc-
" figns they dare not own \ whoever goes about to

" infinuate that the Church is not in a fife and flou-

'* rifhing Condition under her Majefty's happy Ad-
" miniftration, is an Enemy to the Queen, the

" Church, and the Kingdom." Which, in other

Words, is, Againft the Law, againft the Temple,
and againft defar has he offended.

Nay, my Lords, Has not this bold Offender

gone yet farther? Has he not told your Lordfhips

at your own Bar, That notwithftanding the Tole<-

ration, the Diffenters are Schilmaticks, and liable to

Spiritual Cenfure •, that by continuing the Indul-

gence to them, you countenance Schilm ; and that

while Schifm is continued, the Church muft be in

Danger ? So that refolve what you pleafe, and make
what Laws you will in their Favour, he muft ftiJl

thunder out his vehement Anathema's againft them,

as dangerous to the Church.

This, my Lords, is a Specimen of that Indeper>

dency of the Church that of late has been fo much
ftruggled for •, and which, if not confuted in time

by Authority, may foon devour the Supremacy and

the State. And fince the Doctor has and does ftill

thus prefume to defy and arraign the Refolution of

your Lordfhips and the Commons, he is properly be-

fore this Tribunal ; and I may apply to him the Say-

ing to a Goat broufing on a Vine, and which was ap-

plied to one of another Function upon fuch an Occa-
sion, who had defied the Power of Parliaments;

Rode Caper vitem, tamen hinc cumftabis ad Aras,

In tua quod fundi Cornua poffit, erit.

My Lords, The Commons are fo fully affured of

your Lordfhips Wifdom and Juftice, that they can-

not queftion but your Determination in this Proceed-

ing will be to their Satisfaction ; therefore I fhall

trouble you no farther, but fubmit to your Lord-

fhips Judgment.

Serj. Parker. l^/T Y Lords, Having already, by

XVx Command of the Commons,
endeavoured to make good the Fourth Article of this

Charge •, it is now my Duty to fupport, what I of-

fered before, both againft the particular Objections,

and the general Rules, propofed or infinuated by the

Council, or the Prifoner.

The firft Thing I attempted to prove by particular

Paffages, was the fecond Claufe of this Article :

" That Doctor Sacheverell fuggefts, That there

" are Men of Characters and Stations in Church and
" State, who are Falfe Brethren, and do in them-
" felves weaken, undermine and betray, and do en-

" courage and put it in the Power of others, who are

5 M 2 " profeffed
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'-* profeffed Enemies, to overturn and deftroy the Con-
*' ftitution and Eftablifhment."

This I thought would be plainly made out, if I

could fhew thefe Two Things :

1. That the Doctor has afferted, in exprefs

Terms, of all Falfe Brethren in general, that they do

in them/elves weaken, undermine and betray, and do

encourage and pit it in the Power of others, who are

profeffed Enemies, to overturn and deftroy the Confti-

tution and Eftablijhment. And,
2. That he charges Perfons of Characters and Sta-

tions with Falfe Brotherhood.

Apprehending the Confequence clear, that if thefe

Two Things were afferted by the Doctor, the

Charge was juft.

I ufed likewife fome ferther Proofs, which I mail

not need repeat.

Befides fome little Cavils as to the Two Propofi-

tions, which I fhall take Notice of by the way ;

great Complaint is made, often repeated, and much
exaggerated, that I have brought together thefe Two
Propofitions, that are twelve, or nine, or at lead

feven Pages afunder.

My Lords, I took Notice of this Trifling Ob-

jeclion before ; and what I faid to it, neither the

Doclor nor his Council have attempted to Anfwer.
But they all feeming to lay the greateft Strefs up-

on this Part, and the Council every one repeating

it, I beg leave to ftate once more how that Matter
Hands.

The Doctor in this Sermon propofes, (i.) To de-

fence Falfe Brotherhood ; (2.) To lhew the Mi/chief;

and (3.) the Malignity of it.

And this Jingle Conjideration would make one ex-

pect, that thefe Heads fhould relate to one another,

at whatever Diftance he takes them up.

Under the Second Head, * Page 15, he afferts,

of all Falfe Brethren in general, that " they do in

" themfelves weaken, undermine and betray, and
" do encourage, and put it in the Power of others,
" who are profeffed Enemies, to overturn and de-
" ftroy the Conftitution and Eftabli foment."
This is my firll Propofition in Terms, and nothing

is objected to it.

Only a little Attempt is made to divert the Que-
ftion, by mentioning fome particular forts of Falfe
Brethren, and faying he there fpeaks of Falfe Brethren
in fome of thofe Senfes of the Word.

I agree it : He that fpeaks of all, fpeaks of fuch
as are included in thofe Senfes of the Word which
he mentions; but likewife fpeaks of all others too

;

fpeaks of fuch as he has mentioned any where elfe, as

well as there, fuch as are Men of Characlers and Sta-

tions, as well as fuch as are not.

Under the Third Head,
In fhewing the Malignity of this Sin (not in it

felf, that he had fhewn before, but) with regard to

the World: He inftances firft, in the Mifchiefs ari-

fing from Men of Characlers and Stations, in the
Words I formerly cited. This, I thought, made
out my Second Propofition to be the Doclor\
" That Men of Characlers and Stations are Falfe
Brethren."

This is faintly deny'd ; and 'tis faid, he does not
here fuggeft Men of Characters and Stations to be
Falfe Brethren ; but what is here fpoke relates to

* Note, The Pages of the Sermon are referred to as in iht
Second Edition, which was that ivhich was proved and read in

Evidence.

their private Behaviour, and not to the Adminiftra-
tion.

Befides, that this is directly againft the plain lm*
port of the Words ; to let your Lordfhips fee the
Candor of this Defence, let us fuppofe it true ; and
that it is the Doclor's Opinion that the Perfons he
here fpeaks of, be they great or mean, are not Falfa
Brethren.

Then the Doctor, to be conjiftent with this De-
fence, muft affirm, that he here lets forth the Malig-
nity of Falfe Brotherhood, by fhewing the Malignity of
another Sin which is not FALSE BROTHE R-
HOOD, in Perfons of Characters and Stations, who
are not FALSE BRETHREN.

This is the wretched Shift he is driven to, taking
it the beft for him.

That thefe Characlers and Stations relate both to
Church and State, all his Difcourfe in the Places
cited, and every where elfe, fhews ; nor has he or
his Council made it an Objeclion that they do not

;

fo that it would be very much mifpending your
Lordfhips Time, to go to prove, what isnot°deny'd,
that by Men of Characlers and Stations, he in-
tends Men of Characters and Stations in Church and
State.

The Two Propofitions being thus cleared, let us fee
if that which is laid hold of to declaim fo earnestly
upon, have any more Weight in it, that is, the>/'»-
ing together thefe Two diftant Propofitions.

The Objection, rightly ftated, is this :

He has in one Place affirmed of all Falfe Bre-
thren in genera], " That they do in themfelves
" weaken, undermine and betray, and put it in the
« Power of others, who are profeffed Enemies, to
" overturn and deftroy the Conftitution and Efta-
" blifhment."

And feven Pages off, has reprefented Men of Cha-
raclers and Stations as Falfe Brethren,

And we (Very unreafonably
! ) have charged him

with fuggefting, " That there are Men of Cha-
" rafters and Stations in Church and State, who are
" Falfe Brethren, and do in themfelves weaken, un-
" dermine and betray, and do encourage and put it

" in the Power of others who are profeffed Enemies,
" to overturn and deftroy the Conftitution and E-
" ftabliffiment."

This is the true Strength of the Objeclion, and the
very ftating it expofes it.

The general Mifchief he mentions, as common to

all Falfe Brethren, Page 15, I prefume will be ad-
mitted to belong to thofe defcribed, Page 7 ; Why
then not as well to thofe Page 22 ?

Muft not what is faid of all Falfe Brethren,

extend both to thofe whofe Crime he defcribes,

and to thofe whofe Malignity for that Crime he ex-
pofes ?

And which is moft to be regarded, the Diftance
of the Place, or the Connexion of the Scheme, and the
Nature of the Propofitions ?

The Doctor himfelf feems rather to prefs the Ob-
jection thus, That this is Inference, and joining in-

dependent Propofitions ; which, though fpoke by him
in genera], the Unanimity of his Council in falling

upon this Part of what I faid, fhew, it was fpoke
principally with a View to thefe two Pajfages. Are
then Paffages that fpeak of all Falfe Brethren, and
that fpeak of fome particular Falfe Brethren, inde-
pendent ?

My Lords, Thefe are fo far from being indepen-
dent, and fo ill have they chofen out what to find

fault with, (that if your Lordfhips will pardon the
Pedantry, confidering I have a Man of Logick and

Deputation
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Difputation to deal with) the two Propofitions are the

two Propofitions of a Syllogifm, concluding in the

firft Figure.

And the Inference he complains of is the Conch-
fwn neceflarily arifing from them, according to the

'Rules of Logick.

The whole Syllogifm runs thus

:

All Falfe Brethren do in themfelves weaken, under-

mine^ and betray, and do encourage and put it in the

Power of others who are pro]efs'd Enemies, to overturn

and dejiroy the Confutation and Efiablijhment.

Perfons of Characters and Stations are Falfe

Brethren.

Therefore Perfons of Characters and Stations, do,

13c.

The two firft Propofitions are what I have jfhewn

the Doctor plainly to lay down ; the other only a

neeejfary Confequence.

Would any one expect that the Doctor mould be

fo forgetful of the Rules of Logick, as when he had

laid down the Premifes, to deny the Conclufwn ? Or
to deny the Conclufwn to be H I S DOCTRINE,
who laid down thofe Premifes ?

Can it be thought, that he laid them down without

an Intention that his Hearers mould make the Con-

clufion? Or could he think iipoffible they mould not

make it ?

Or /hall the fuppreffmg a Conclufion fo plainly

arifing, which is taken Notice of in fome that write

of Logick as an Elegance in Difcourfe, pafs for an

Excufe ?

Let the Doctor defcribe Falfe Brethren in general

as Betrayers and Deftroyers of the Church, and the

proper Objecls of the Rage and Fury of the People,

and then expofe as Falfe Brethren thofe in the Ad-

miniftration, Perfons of Characters and Stations, from

the chief to the leaf, the People will quickly make
the Application.

If any one mould inflame the Mob to fuch a De-
gree of Rage and miftaken Zeal, as to forget the

Spirit of the Gofpel, and to believe it their Duty to

ferve God by breaking the publick Peace, and to

fupport his Church, by pulling down all Meeting-

Houfes, and rifling the Houfes of all Diffenters ;

he needs afterwards only tell them, THIS IS A
MEETING-HOUSE-, HERELIVETH A DIS-

SENTER, they are not fo dull as to fail of making
the Conclufion ; THEREFORE THIS HOUSE IS

TO BE PULL'D DOWN-, THEREFORE THIS
MAN IS TO BE PLUNDERED ; and of putting

it immediately in Execution where they dare.

Suppofe fuch a Man fhould, in Defence of him-

felf, fay, " I did not bid them pull down this

" Houfe, nor rifle that ; my telling them All Meet-
*' ing-Houfes were to be pulled down, All Diffenters

*' to be marked and plundered, was Four Months
« before I told them THIS WAS A MEET-
"ING-HOUSE, OR THAT MAN
"A DISSENTER; and to carry back a

" Man's Words, fpoke only by way of Informa-
«' tion, to what was faid Four Months before by
" way of Doclrine, is the greateft Hardfhip in the

« World:"
Would this pafs for an Excufe ? Or would it not

add to the Indignation againft fo impertinent a ftri-

fler on fo fad an Occafion.

My Lords, The burning a Meeting-Houfe, the

burning all the Meeting-Houfes, the laying this

Metropolis once more in Afhes by the Enemies

of our Conflirution, is nothing to the inflaming

the Nation, and rendring the QJJ E E N and Her
ADMINISTRATION odious to the People.

Shall it then be an Excufe for the Doctor
here, when he has laid down the Premifes, to

fay, that he has not in Words exprefioi the Con-
clufion ?

Shall the meaneft of the People, clearly and rightly

colled, This is Doctor Sacheverell\ Doclrine; and
fhall not we in accufing, and your Lordfhips in judging,

be allowed to collect it, when we are endeavouring
to preferve the Queen and Conjlitution, and all chat

is dear to us ?

Surely, my Lords, we mall. Nor is the ftritl

Confequence that your Lordfhips find in this Claufe,

always necefjary in Cafes of this Nature : But I was
willing to fhew it here, that your Lordfhips may
fee with what Juftice this was made the great Topick

whereupon to declaim againft Hardftoips; and to

couple fuch Inferences with Innuendo's, as if both

were the fame.

As for taking one Part of one Sentence, and ano-

ther Part of another, whoever makes a Conclufion in

Logick ever does it ; and only then does amifs in it,

when in doing it he departs from the proper Rule*

and where the Confequence is not jufi ; which I have

fhewn is not the Cafe here, and no Body has attempt-

ed to make out that it is.

'Tis as little to the Purpofe what is faid, that he

has not reftrained this to Perfons of the HIGH-
EST CHARACTERS AND STATIONS;
which 1 fhewed fo fully before, that it has been

thought more advifeable to pretend I admitted what
I believe I plainly difproved, than to offer any Anfwer
to my Reafons.

I'll only add, that 'tis not pretended, that there is

one Word in the Sermon that looks like the leaf!

Hint, that only Inferior Officers were meant ; and
'tis plainly fhewn, that others were intended: And
then the Doctor's Excufe amounts, at beji, but to

this : He has indeed fpoke in reproachful Terms of

Magifirates in general, he has pointed to thofe that

have, and thofe that befiow the Honours of the

Church, and Places and Preferments in the State ;

he has pointed to the Chief; his Reafoning, when
he fhews the Malignity of the Sin from Examples

of Perfons of Characlers and Stations is they?ronger,

the Greater thefe Perfons are, as the Examples of

the Greateft are the molt Contagious ; but yet he

relies upon it, that fince the general Mention of

Perfons of Characters and Stations takes in the

Meaneft as well as the greateft, 'tis not to be doubt-

ed but the all-difcerning People, efpecially when
fufficiently fired and enraged, will reftrain the Words
to the moft innocent Meaning, and apply them only

to inferior Officers, Conftables, and thofe in the near-

eft Degrees to them.

This is the Sum of this notable Excufe.

Let this therefore, where, by bending their uni-

ted Force againft it, they feemed to have the

greateft Hopes of making fome Impreffion, ferve

for the Specimen chofen by themfelves, of the

Hardfhips of Inferences and Innuendo's in this

Charge.
" The Third Claufe, " That he chargeth her

" Majefty, and thofe in Authority under her, with
" a general Male-Adminiflration ; The firft, That
" he fuggefts that her Majefy's Adminiftration, both

" in Ecclefiaflical and Civil Affairs, tends to the

*' Deftruclion of the Conjlitution " ; are fo manijeft,

that after what has been faid, and is unanfwered, ic

would
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would be but lofing Time to attempt to make them

more plain.

And their Defence, and the Books and Pamphlets

read on this Head, are not to the purpofe.

For fure, the fhewing that there have been fome

Paltry Scriblers, few in Number, many long fince

dead, fome mad, fome that have undergone the in-

famous Punifhment of the Pillory, mod of xhtmpro-

fecuted or unknown, does not prove that there are

Seminaries for the open Profejfion of thofe Blafphemies

and Impieties ; much lefs, that they are fuffered by

the Government, or that their Follies can be called an

open Violence upon the Church, or their Faults made
thegeneral Charatler of the Nation, and charged upon

the Queen and her Adminiftration.

"When a fcandalous Book is publifhed, or contagious

Sin committed, any Subject who has a real Zeal to

prevent the Mifchiej fpreading, may apply to the pro-

per Magijlrate to fupprefs it ; and if inferior Ma-
gi ft rates neglect their Duty, may carry the Com-
plaint, againft them and it, to their Superiors.

But is it to be endured, in any eftablifhed Go-

vernment, that a Man pafs over all the Ma-
gijlrates, and make an Appeal to the People^ not

only againft the Offenders, but againft the Magijlrates

too ?

This is properly Fatlion, this is invading the Royal

Authority ; 'tis, in the Doctor's own Words, " A re-

" bellious Appeal to the People as the Dernier Refort of
" Juftice and Dominion" ; 'tis erecting a Popular

Tribunal, where not only SCRIBLE RS, but the

QUEEN and her AUTHORITY are to be

try'd.

The Doctor indeed pretends that his Zeal was

only againft thofe Offenders, and fuch as keep not

within the Bounds of the Toleration Act; that his

Warmth of Speech, was only to jlir up the Magi-
jlrates to put the Laws ftricYly in execution ; and he

folemnly protefts he intended no Reflection on the

Queen, or her Miniftry ; that by the Dangers of the

Church, he meant only thofe Judgments, which the

juft Anger of a provoked God might be reafonably

expected to inflict on fo wicked a People.

I can't pretend to repeat his very Words, but I

apprehend this to be his Senfe, and beg Pardon if

I miftake his Meaning.

My Lords, I am amazed at the Doctor's Solemn

Proteftations. I will avoid hard Words as much as

I can ; but if when he calls God to Witnefs in fo

folemn a Manner, he fhould then fpeak without

Foundation of Truth, plainly againft his Sermon, and

be even then ufing the little Arts of Evafion, and di-

verting the Quefticn, inftead of that Sincerity which
ought to accompany fo folemn an Oath, I leave

it to your Lordfhips to give a Name to fuch Be-

haviour.

Is it poffible to fay he intended not to reflect on the

Adminiftration ?

Give me Leave to read to your Lordfhips Two
Pages in his Sermon, to which I before referred ;

and be pleafed to obferve, as I go along, how much
they are applicable to unknown Authors, or the

Dead, to Afgill, the Obfervator, the Review, or

other Writers, that he has made fo filthy a Collection

out of j or to Atheifts, or Diffentcrs exceeding the Li-

mitsprefcribed by the Toleration •, or to Occafional Con-

formifls, Diffenters too in the main, but when the Oc-

cafion of a Place calls them to Church ; and your

Lordfhips will have one Inftance of his Sincerity in

his Solemn Proteftations.

" 2. Secondly, In regard to the World, What a

" vaft Scandal, and Ofltnce muft it give to all Per-

4

" fons of Piety and Integrity, to fee Men of Cha-
" racier, and Stations, thus fhift and prevaricate
" with their Principles, and ftarting from their
" Religion upon any Occafion of Difficulty, or Trial,
'* and like the Difciples, flying from, and for-
" faking our Saviour, when his Life lay at Stake ?

" To lee Mens Opinions fit as loofe about 'em
" as their Garments, to be put on, or off, for Con-
" venience ? What can unwary Perfons conclude
" from fuch Tergivnfation, and Hypocrify, but that
" all Religion is State-Craft , and Impofture ? That
" All Godlinefs is Gain ; and that the Doctrines of
" the Church lie not fo much in her Articles, as her
" Honours, and Revenues? Without doubt, this
" Modern Latitude, and infamous Double Dealing,
" as it can proceed from nothing but the rankeft
" Atheifm, fo it muft propagate it wherefoever it

" goes •, and 'tis not to be queftioned, but that the
" Wonderful Increafe, and Impudent Appearance
" of all Sects and Herefies in this Kingdom at pre-
" fent, beyond what was ever known in former
" Ages, is chiefly to be attributed to it. But this
" Crime is as pernicious to Human Society, as Re~
" ligion; for it deftroys all common Honefty, Faith,
" and Credit in the World, and in the Place of
" it, lets up an Univerfal Trade of Couzenage,
" Sharping, Diffimidalion, and downright Knavery.
" For, what Dependance can there be upon a Man
" of no Principles ? What Truft in Equivocations,
" Evafions, and Lyes? Nor indeed could any one
" be fuppofed fo fottifh, as to place the Jeaft Con-
" fidence in thefe Men, did they not bait their
" Hook, and cover their Treachery with the facred
" and plaufible Pretences of Friendflnp, whereby
" they are capable of doing much more Mifchief,
" than a bare-faced and profefs'd Enemy. In what
" moving and lively Colours does the Holy Pfalmift
" Paint out the crafty Infidioufnefs of fuch wilely
" Volponei? Wickednefs, fays he, is therein, De-
*' ceit and Guile go not out of their Streets. For it is

" not an open Enemy that has done me this Difloonour,
" for then I could have born it : Neither was it mine
" Adverfary, that did magnify himfelf againft me, for
" then peradventure I would have hid my felf from
" him. But, it was even Thou ! my Companion, my
" Guide, and mine own Familiar Friend. We took

" fweet Counfel together, and walked in the Houfe of
" God as Friends. There is no Faithfulnefs in their

" Mouths, their inward Parts are very Wickednefs ;

" their Throats are open Sepulchres, and their Words
" are fmoother than Oil, yet be they very Swords.
" Like Joab, they pretend to fpeak Peaceably, and
" finite Us mortally under the Fifth Rib.

" 3. Thirdly, With regard to a Man's felf, it is

" hard to diftingui/h whether our Falfe Brethren
" prove themfelves Guilty of more exceffive Kna-
" very, or Folly. For whatever thefe cunning,
" temporizing Politicians may think, they will find,

" after all their Shuffling, and Compliance, that the
" plain Road of Truth, Honefty, and Integrity, is

" both the moft Prudent, as well as the Sofeft
" Way they can follow, and that the Wifidom of
" this World is as much Foolifhnefs with Men, as

" 'tis with God. For certainly there is no Sin that

" lb much Difappoints its own Ends as This docs.

" Perhaps the Man may obtain the prefent Advan-
" tage he has in Profpett, by relinquishing his Old
" Friends, and Principles ; but is ever fuch a Mer-
" cenary Convert received heartily into the Bofom
" of his former Enemies ? Or are They ever found
" fo Credulous, and Good-natured, as to Forgive,

" and believe fuch an Apoftate Cordial and Sincere,

and
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" and fit to be trufied in any Matter of Weight, or
" Importance, who has betrayed his own Party for

" the little fordid Lucre of ^ Place, or Preferment

:

" And is again ready to be Retrograde, when-
" ever the Wind fhajl Change, and AVer about ?

" Such a Falfe Brother m[\y krve the prefer: t Turn
" of his Adverfaries, who may teem, whilft they
" want the TW, to flatter and carc/r him; but
*' let fuch a Turn-Coat reft affured, he fhall

" meet with Hypocrify, for Hypocrify ; and fince

" He is got upon the Stage, fhall Atl his Part,
" and be hijjed off when he has done. Such a
" wife Game do our Projectors Play, they Barter,

" and fo/nry their Friends, only to /f// themfelves
" Slaves into the Hands of their Enemies, who
" fhall treat them with more Infolence, Difdain
*' and Tyranny, than &«/<?/? A&# do with Scorn,

" and Contempt, if they don't go the a^/fc Lengths
t(

0/ /&#> Party, flick at nothing, though never fo

" impious, and abfurd, and run from one Extream
" to a quite Contrary. Thus little, thus bafe,

" thus odious, thus contemptible, thus fervile, nay
" thus execrable is the Traytor, and Double-Dealer
" in the Sight, not only of all £<?»*/? M?», but
" the moft profeffed Knaves, and Hypocrites ! Who
'* cannot but have a Tacit Regard, and Feneration,

" for a Man of Steadinefs, and Probity, that upon
** <?// Occaftons is'true to himfelf, and his Caufe ; is

*' above the Threats, as well as Flatteries of this

" World, (fill trufiing in his Go^, and his own
" Integrity, and Juflice, defpifing bis Intereft, or
" Succefs, and is- under all Circumftances like that

" Goi, and Religion he believes and ferves, wz'/£-

" ca/ Variablenefs, or Shadow of Change, but is the

" /i»?£, To-day, To-morrow, and for ever. Far-
* c ther, thefe i^//^ Brethren cannot be more oiz'ow
" to G<?<i and Vkfo«, than they are to themfelves,

" who are always a Self-Contradiclion, full of C<w-
" /^/?o« and Perplexity, perpetually haunting them-
" felves, the worfl of Demons, maintaining an irre-
11 concileable War betwixt the outward and inward
" Man, Conformifts in Profeffion, Half-Conformifts

-** in Pratlice, and Non-Conformifts in Judgment.
" Such a Mixture of Inconfiflency and Nonfenfe, that

" any one that has the leaft S^znfc of Confcience,

" or Reafon, muft renounce, and <i^/^/?. But this

" difmal Effect has fuch a StaJa? of Habitual
" Hypocrify, that it quite damps and extinguifhes

" £0/^, quenches the Z/o/y StoWtf 0/ GW, and cr#-
" f//fw £/.$• S07Z a/r^ ; and as it jfci.? a Man twW
" of Shame, generally (without a miraculous Con-
'* verfion) leaves him incapable of Repentance,
*' and both damns him £m?, and hereafter ; and
" as he ci><5/<? it in this World, appoints him in the

" next, his Portion with Hypocrites, and Unbelievers,

" with all Lyars, that have their Part in the Lake
«' which burns with Fire and Brimftone, with the

" Grand Father of Falfhood, the Devil and his Angels.

" And fo here we leave our Falfe Brethren, in the

" Company they always keep Correfpondence with."

To go on. Is that true, that he only calls upon
the Magiflrates for Jufiice upon thefe Offenders ?

If his Intent really were to exhort the Magi Urates

{before whom he preached) to put the Laws in Execu-

tion, one would expect to find it vehemently preffed

under the Fourth Head, where he undertakes to fhew

what fhould be the Refult of all; but I have fearch-

ed carefully, and can find nothing there, nor any

where elfe, of any fuch Exhortation.

There is indeed a Calling upon the Paftors of the

Church, who were not prefent, to thunder out Anathe-

ma's againft Schifm; which could not be to per-

fuade thofe Paftors that did not hear him, but to

condemn their Remiftnefs to the People that did. But
all the reft is to the People, to adhere to the Fuuda -

mental Principles ; to watch againft, MARK AND
AVOID, thofe that dejert them; to give Place, BY
SUBJECTION, no not an Hour ; to defpife j

'« cak-

ing Shuffling COMPLIANCES, and put on their

BRAVEST Reflations, which the PRESENT
Cafe required: There is a denouncing Woe to the

fearful Heart and faint Hands ; a fhewing the Perils

and low Eftate of the Church, that her Sons deferted

her, that fhe lay bleeding of her Wounds ; that her

Adverfaries were CHIEF, and her Enemies AT
THAT TIME profpered.

Is this the Language of one, that is only laying

before Magiflrates the Abufes of a few inferior Per*
fons, within their Power, fubject to their Authority,

and whom they could eafily crufh, and defiring thofe

Magiflrates to correel them ?

In fhort, Is it calling upon the Magiflrates, or

upon the People, for Jujlice ?

Again

:

,

He folemnly declares his Meaning in the Sermon
to have been, That the Dangers of the Church are
only fuch as arife from the Sins of the Nation, but
not in the leaft from her Majefty and her Admini*
flration.

Let any one cart his Eye upon the Sermon, or up-
on the Dedication of that preached at Derby, and
try how the feveral Exprejfions fuit this Scheme -,

and he will fee, the Doctor had nothing of it in

View then, but that *tis contrived fince, for him to

pretend now.

What Dangers of the Church and Conftitution he
means in the Sermon, is too plain to be ftjifted off

by a Proteftation : He tells you exprefly what they

are, and from whom ; from Men, whom he defcribes

as being in the Adminiftration, who undermine and
betray the Church, and enable others to deftroy it ;

they are fuch as he apprehends, not from the

Hands of God, but from the Treachery and Violence

of Men.
Accordingly, the whole tends, to ftir up Anger, In-

dignation and Fury againft thofe Men ; not to move
Humiliation and Prayers to God., to avert thofe im-
pending Judgments.

But poffibly he may expect to be underftood, not of

an immediate Vengeance of God, or his delivering us

into the Hands of a Foreign Enemy, but his permitting

wicked Men at home to overthrow the Church.

If we take it to be fo, this folemn Proteftation is a

mere Evafion, and zjhifting the ghieflion.

'Tis true, the Overthrow of the Church and Confti-

tution is the heavieft Judgment can befall us, and if

it does happen, muft be accounted the Ac! of Di-
vine Juflice punifhing us for our Sius. All National

Punifhments are certainly the more immediate Atls

of the Juflice of Providence ; and the Inflruments

made ufe of to bring them about, are very often

wicked Men.
The Prophane Writers, the Alheifls, the Abufers of

the Toleration, the Vilifiers of Holy Orders, of the

Church, and of Chriflianity, and other wicked Men,
may have given great Provocations to Almighty God -,

and if I fhould lay fo great, as may give juft Caufe

to fear a Judgment upon us, that may endanger the

Church and Conftitution ; yet ftill the Queftion is,

What Hands are about to execute this Judgment upon
us ? We charge him as reprefenting the Church in

Danger under her Majefty's Adminiftration ', as fug-

gefting that her Majefty''s Adminiftration, in Church

and State, tends to the Deftruclion of t,he Conftitution ;

and
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and confequently, that the Hands of thofe in the

Adminiftration are about to execute fuch Judgment

:

And £? folemnly protefts, he apprehends »a Danger

but from God.

My Lords, This is trifling ; for every fuch Danger
is from G^, and is his Judgment, whoever they be,

whether her Majefty, and her Minijlry, or any others,

that immediately bring it upon us.

This therefore, inftead of anfwering, is evading,

and diverting your Lordfhips £7ra> from the P<?r-

/w/j he charges to be working the Ruin of the

Church, to God the Supreme Direftor and Over-
ruler of all the Actions and Defigns of Men. As if

the Reflection on the Queen and her Adminiftration

were the lefs, for faying, that they are the Inftru-

ments in the Hand of God to fcourge the Nation for

its Sins, and to execute his Vengeance in overthrowing

the Church and Conftftution.

So that I am afraid, this Part of his Solemn Pro-

teftation is either falfe, or evaftve, or both.

And let fo much fuffice to be added on thefe

Claufes.

To what I offered to your Lordfhips on the Claufe

of keeping up Diftintlion of Factions and Parties ;

I defire to add the Weight of One Authority, out

of the Excellent Sermon preached by the moft Reve-
rend Prelate, my Lord Archbifhop of York, and pro-

duced by the Doctor.

The Words are thefe :

" They are Factious, they are Setters up and A-
" betters of Parties, who endeavour to deftroy, or
" unfettle, or difparage, or in the leaft hurt or
" weaken the Government, and the Laws as they
ct are eftablifhed -, let the Principles on which they
* e go, or the Pretences they make, be what they
« will."

Whether the Doctor hath not endeavoured in

the higheft Degree to difparage the Government,

and confequently to weaken it, your Lordfhips will

judge.

As to the other Claufes, they have offered very little,

and I will not repeat what I laid before.

Only I would take notice, that under the Head
offtirring up to Arms, fomething was urged by the

Council, in relation to what I faid upon fome Texts

of Scripture, but fo entirely miftaking my Meaning,
that I think my felf unconcerned therein.

As for perverting Scripture ;

The Council would fcem to pretend fomething

or other to be the Miftake of the Printer, without

faying where the Miftake is, or how they would have
it read.

I'll tell your Lordfhips what the Miftake is; it

is Printing the Second Chapter of Lamentations in-

ftead of the Firft, and Mifplacing the References to

Lamentations and Zechariah ; which I fcorned to take

Advantage of, and, in what I faid, retliffd.

But this ferved for a Shew of an Excufe.

They faid fomething more on this Head, but not

to what was my Objection ; but promifed the Doilor

fhould clear all.

My Lords, I think I might reafonably here put

an End to the Trouble I am giving your Lordfhips

;

but that I apprehend fome Things which fell from

the Doctor, and which have not fallen in my way
already, may be proper to be taken notice of, fo far as

concerns what is within my Province.

I own, his Speech was extremely well compofed, fit-

ted not fo much to inform (his Cafe would not bear

that) as to move, (wherein his Hopes were more juft-

ly placed ; ) not fo much to ftate the Queftion, and

clear it, as to divert it : All the plaufible Topicks

were laboured, and all the Arguments that prefs'd

hardeft upon him, and moft required an Anfwer,
pafs'd over in Silence ; the Whole framed to give
the Paffions Maftery over Reafon, and to induce a

Perfuafion, that fo good, fo excellent a Man as he
painted himfelf, that has fo many Virtues, fo great
Sincerity, fo true a Zeal for Religion, could not be
Guilty of this Charge, though plainly proved up-
on him : The Proteftations were ftrong and hearty,

and fuch as will read w^Z/amongft the People ; clear

of all thofe qualifying Claufes, that might perhaps
have made it fuit better with the Truth of his Cafe,
but would have had the Inconvenience of giving to

the Readers Sufpicion of Guilt. An agreeable Con-
cern for Religion and Virtue ran thro' all ; which
will always ftrike an Audience, and feems intended
to make fome Amends for the Rage and Fury, and
Zeal for Parly in the Sermon.

I only wifh, for the Doctor's Sake, the Compofer
had preferved a little more Regard, as well to what
was jit to be faid here, (where the Truth of the
whole Matter is known) as to what was fit to be faid

abroad, and given it a little more Refemblance of the

Doctor and his Sermon ; That he had not calculated

fo many Parts of it for an Appeal to the People, and
to obtain their Acquittal upon his ozvn Word. And
I muft needs fay for my felf, (tho' my liking, or
difliking it, is of very little Moment) had it had
fewer and lefs Solemn Appeals to God Almighty, or
more Truth, or / known lefs of the Matter, I fhould

have liked it much better.

Pie begins with making his Order, the Church and
Chriftianity to be concerned in the Caufe -, intending

it, I prefume, to be underftood abroad as a Charge
upon his Accufers, that in his Perfon they arraign

all thefe.

But I fhall not pretend to follow him through-

out the whole Speech, only point out fome Fallacies

in it.

My Lords, Great Regard is to be had to the

Word, much more to the Solemn Declaration, much
more to the Oath of a Clergyman, when he is free and
unbiafs'd.

But when he ftands in Judgment, when the Rod is

over him, when there is only oneway open for Efcape

from the juft Punifhment due to his Crimes, by pro-

tefting his Innocence ; neither his Word, nor his Decla-

ration, nor his Oath is to be regarded.

That Method will acquit all that are accufed ; and

the lefs Confcience any fuch Wretch has, the furer and
eafter will be his Efcape.

And therefore your Lordfhips will judge, by what
the Doctor has taught the People, what he has pub-

lifted, and not by what he pretends to be his Inten-

tions in doing it.

He makes Complaint ofthe Generality of the Charge,

that it was fuch that he knew not where it would

point.

My Lords, Suppofe we had followed the more

common Way, and let forth all the Paffages we have

read, or the whole Sermon and. Dedication verbatim,

(as we might have done) without pointing out what
we objedted to, or why ; had that left him lefs in

the dark ? It was therefore more for his Advantage,

that we fhould tell him the particular Points we
would infift upon, than if we had left our felves at

Liberty at the Trial, to make as many Points as we
then pleafed.

He lays it down for a Rule, That the higher the

Charge is, the more clear ought the Proof to be.

My Lords, The Proof here is indifputable ; the

Sermons and Books are not denied to be his. And
thefe
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thefe are all that ftriclly make the Evidence in the

Cafe ; the reft is but Argument, and fhewing them
.to be Libellous in the Particulars in the Charge.

But take Proof in a larger Senfe, fo as that it

may extend to the Reafoning upon the Evidence,
and to the making good the Charge, as in this Cafe
is perhaps not improper :

I have no Reafon, in refpetl of this Charge againft

him, to conteft his Rule, becaufe the Proof of it is

clear in that Senfe too.

But yet, for the fake of Juftice, I fhall take the

Liberty to fay, that, as apply'd to this Cafe, it is a

Fallacy,

This fort of Proof avifes from the Senfe and Doc-
trine of his Books.

And I prefume, the Doctor cannot hope, that be-

caufe this is charged to be fo high a Crime, as De-

faming and Undermining the Government, any more
favourable Meaning is to be put upon his lVordst

than if it were the lefs Crime of defaming a Prz-

vate'Petfon ; or that your Lordjhips mould not un-

derftand in this Cafe, (that which every body elfe

that hears it, underftands) and which your Lord/hips

would have underftood, if it had not endangered the

Government.

I own, I cannot comprehend why your Lord/hips

fhould be more fhy of Defending the Government,

than a private Reputation ; or mofi afraid of cenfur-

ing that which is infinitely the mofi dangerous Con-
fequence, if it efcape uncenfured.

On the contrary, in the Cafe of thofe Things
which tend to the Overthrow of the Conftitution,

where the Rules and Methods of Inferior Courts

cannot apply a proper Remedy, your Lordjhips (up-

on the Impeachment of the Commons) may. Let
the Contrivance lie never fo deep, be never fo art-

fully wrought, when it ftrikes at our All, it would
be abfurd to fay, the Commons may not bring it to

the Bar of Juftice, and your Lordjhips prevent its

dreadful Effects, and. give it the Punifhment it

deferves.

My Lords, Without that Power, your Conftitu-

tion were weak and precarious.

THE Doctor obferves in what manner the

Charge againft him is fupported, not by exprefs Sen-

tences of his, but by Inferences, and joining inde-

pendent Sentences, (as to that part I have confidered

it already
; ) and he feems to expect, that if he

were Guilty of Suggefting and Maintaining the

Things charged upon him, the Paffages might as

eafily be pointed to in his Sermon, as the Dotlrine in

thofe he produced ; and that bare reading, without a

Comment, would convicl him.

No, my Lords Even Doctor Sacheverell is not

yet arrived at that Pitch, as to arraign the Govern-

ment fo directly and openly, as to preach a general

Dotlrine.

This Fallacy feems very grofs.

For is it reafonable to think, that a Man that

intends to unhinge the Government, to expofe an

Adminifiration, to fire the People, to raife Sedition,

mould fpeak diretlly and plainly ? No he is to

cover his Defign even from thofe he is to draw in ;

he is to pretend Zeal for Religion, infinuate him-

felf by degrees, not Jhock his Hearers at firft with

a Declaration againft a Queen they are fond of;

he muft pretend Zeal for her Majefty, to preferve

their good Opinion of himfelf, while he is doing

that which by degrees will alienate their Affections

from Her. This he muft do, though there were none

to punijh, and to prevent the darning his own Hopes

Vol. V.

of Succefs. But when he knows that the Poiver of
the Adminifiration he is to revile and rail at, is over
him, and at hand ; that is a farther Reafon for

Caution : Therefore in fuch Difcourfes, dark Phra-
fes are to be ftudied, confufed Dcfcriptions will be
frequent, with a perpetual Perplexity of Expreffion t

between faying what his Rancour will not let him
with- hold, and with-holding what his Fear will not
let K\m fpeak out. Schemes of Speech are to be con-
trived, that have two Meanings ; the one more ob-
vious and plain, to have its full Effecl upon the Peo*
pie; and the other (that will occur to no body elfe)

a Referve to be offered to a Court of Juftice. This
is naturally to be expected in Seditious Difcourfes.

But if your Lordjhips will pafs this by, which has

fpoke infinitely more plain and audacioufiy than any
other (I believe) that ever fo publickly dared Au-
thority, your Lordfhips may expect to fee a new
Difcourfe from the Doctor, where Sedition, that
had but a very thin Difguife in this, fhall there have
none at all.

And this may fer ve for an Anfvver to what is

urged from his zealous Expreftions for the Queen %

for if the whole Difcourfe have quite another Ten-
dency, it is plain that thofe are only Parts of the

Blind and Difguife.

He complains, That he is accufedfor what he has

omitted, as if done with Defign ; and his Silence is

made criminal.

My Lords, I was the Perfon that took Notice of
his Omifjions, but I did not make them a part of his

Charge.

Indeed, when he in his Anfwer protefted (as now
he does more folemnly) his Loyalty, I took that Pro-

feffion into Confederation, as a part of his Defence,

which I ought to take notice of.

I had learned, that the beft way to try the Truth

or Falfity of Pretenders to Virtue or Religion, was

by their Fruits.

Accordingly I confidered his Management of his

Text in this Sermon, how agreeable it was to fuch

Profeffwn, and to fee what Fruits of Loyalty I could

find there.

And your Lordfhips will now apply thofe Obfer-

vations to his folemn Appeal to God before your

Lordfhips, that his Intentions in that Sermon were

toexert his BEST ENDEAVOUR/^ the

Security of her Majejty.

I fhewed your Lordfhips, that he omitted the;

only true Notion of Falfe Brotherhood in State,

which took in the Non-Jurors and Dijaffecled, tho'

his Text led to it ; that he had omitted to make
the proper Ufe of the Dcclrine of Paffve Obedience,

which was to prefs Obedience and Submiffwn TO
HER MA J E S TT, tho' the Day and the Doc-

trine feemed both to require it.

That he had fet up another Notion of Falfe Bro-

therhood, which I fhewed to be, upon his own

Principles, wrong.

By thefe I try'd his Pretences, and fhewed, that

if they were fincere, this Behaviour was unaccount-

able ; but if he were at Heart for the Pretender, I

made it manifeft that all his Proceedure was juft ;

nay, that even his Notions of Falfe Brotherhood was

right to him that was of that Mind, and that his

Application of the firft of Lamentations was exafi

and fine upon that Suppofition, which is never to

btjuftified or excujed on any other.

This I then preis'd no farther, than to fhew that

his Sermon had in it no Fruits of that Loyalty which

he pretended.
k N But
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But I may make a further Ufe of it now, as a plain

Contradiction to his folemn Declaration.

For has he pretended to give any Anfwer to

this ?

Was I wrong in my Notion of Falfe Brother-

hood, or v/as he right in his ? Has he made that

Ufe of Pajfive Obedience, as to prefs Submiffion to

the Queen from it ? Has he not let the Non-Ju-
rors efcape, tho' his Text led him to fpeak againft

them, and advanced a wrong Notion of Falfe Bro-

therhood merely to fall foul upon thofe that juftify

the Refinance in the Revolution, and cut off there-

by every Colour of Title to the Pretender? Or
does he offer to reconcile that Proceeding with his

Pretence ? No— And then, tho' bare Omiffion were

not a Fault, yet I may now afk ; Is that Omiffion

confiftent with his Proteftation of an Intention to

exert his heft Endeavour for Security of the Queen ?

Did he exert, or intend to exert his beft Endeavours,

that omitted things fo very obvious ? Nay, where

does he fhewthat he has exerted any fuch Endeavour
at all ?

On the contrary, he has fallen into the Methods

ufed by thofe that are againft her Majefty, to under-

mine and weaken her Title, and to difparage her Go-

vernment, and to render it odious to the People.

He complains that where he preffes Obedience to

the Queen, we fay he means the Pretender.

My Lords, It was one of the Omiffions that I

urged againft him in the manner I have juft men-
tion'd, that he no where preffes Obedience to the Queen.

Does he think it had not become him to fhew

where he did prefs it, if he could ?

Or what Name does he think is to be given to

his taking it for granted, that he had done that,

which it was exprefly charged he had not done, and

which he cannotpew he has?

He feems to complain oifome Expreffions that have

been ufed againft him by the Managers, as not be-

coming this Place, or his Order.

My Lords, I hope we fhall always demean our

felves with juft RefpeCi towards your Lord/hips.

And as to him, he is to confider, that there is a

wide Difference between what a private Man fays

of others, much more of his Governors, in Conver-

fation, or in popular Affemblies, and what is fpoke

of an accufed Perfon at his Trial. In the former

Cafe, it is not fit to fpeak ill of them, that which

is true ; in the other, the Crime is to be reprefented

as it is, and the Perfon is to have no RefpeCi paid

him that fhall any way tend to prevent Ihewing the

full Enormity of the Crime in all its true Colours.

And if any thing has been faid, which otherwife his

Orders would have fecured him from, let him re-

member that his Crime deprives him at this Time of

that Protection ; where 'tis one Aggravation., that he

has abufed his holy Function ; which it was the Bufi-

nefs of the Managers, both to fay and to make out.

He complains that there is no Allowance made to

a Minifier rebuking Vice and Irreligion with Zeal,

when he happens thereby to be carried into an Expref-

fion not well guarded.

My Lords, His Zeal is levelled more at Perfons

than Crimes, he mentions not falfe Doctrines to con-

fute them, nor the Faults of thofe that hear him,

that they may amend them •, but rails at Perfons

abfent to expofe them •, and raife the Paffions of his

Auditory againft them -, His Zeal leads to hunt out

Faults, for an Occafion of Complaint ; to magnify

whatever is amifs, and charge all home upon the

Government % departing from the Office of an Am-

of the Prince of Peace, and preaching Sedi-

tion and Rebellion.

And in fuch Cafe, his Orders are fo far from be-
ing an Excufe, that they are an Aggravation ; when
he who ought to preach Peace, Long-Suffering, Gen-
tlenefs and Submiffion, foments Divifions, creates

Jealoufies; heightens Animofities, and difturbs the
Government.

But where there is a Sermon truly tending to
promote Religion and Virtue, God forbid that any
incautious Expreffions in it, tho' juftly exceptionable,

fhould be laid hold on as an Occafion to punifh the
Preacher •» it has not been done, nor, I think, ought
to be.

Yet when a Minifter prefumes to go out of his

Way, and to meddle with the Government, he ought
to be more than ordinarily wary in his Expreffions,

fince his Character gives his Reflections greater

Weight and Force with the People, and his Errors
will therefore do the greateft Mifchief.

And this Man that Profeffes to preach Politicks,

and laughs at thofe that tell him 'tis his Duty to

preach Peace, and is inflaming the People againft

their Sovereign, muft not think himfelf entitled to
that Favour.

I own I am very well pleafed to hear the Doctor's
Declaration in Favour of the Succeffion in the Houfe
of Hanover, and his earnefl Prayer for perpetuating

it. Becaufe, whenever our Sins fhall be the Occa-
fion of our lofing the left of Queens, the Security of
our Religion and Liberties for our Pofterity depends
upon it.

But 1 a little wonder, that he appeals to God that

in this Sermon he had fincere Intentions to exert his

beft Endeavours for the Security of the Queen, and
the Proteftant Succeffion. I hope he is hearty for

both, but fure, his beft Endeavours for them are not

exerted in this Sermon.

As for the Queen, I have fpoke already.

As for the Succeffion, I own myfelf entirely at a

Lofs, in what part of the Sermon it is, that he has

exerted any Endeavour at all for the Security of the

Proteftant Succeffion : I do not find any thing that I

apprehend can concern ir, except that Place where he
ridicules the Notion of any Right to the Crown,
but an Hereditary Right.

THE COUNCIL having in great meafure
declined that Head about Wrefting and perverting

divers Texts and Paffages of Holy Scripture, and
feeming to promife that the Doctor fhould give Sa-

tisfaction therein ; I was in great Expectation of

his Performance there ; but am miferably difap-

pointed, and cannot but be in fome Confufion for

the Doctor ; tho' he feems to have entire Satisfaction

in himfelf.

His Conduct upon this Claufe, from firft tolaft,

amazes me.

His Anfwer put in before your Lordfhips to the

Charge of the Commons, is throughout evafive and
reflecting ; but in this part of it there is a Mafter-

piece of Equivocation and Malice, to avoid either

confeffing or denying the Charge, and to caft an Odium
on the Commons as Perfecutors of the Clergy.

The Words are thefe

:

" Hard is the Lot of the Minifters of the Go-
" fpel, if when they cite the Word of God in their

" general Exhortations to Piety and Virtue ; or in

'* Reproof of Mens Tranfgreffions, or where they

" are lamenting the Difficulties and Conflicts with
" which the Church of Chrift whilft militant here

" on Earth, muft always ftruggle ; the feveral Texts
" and
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" and Paflages by them cited, fhall be faid to have
" been by them meant of particular Perfons and
" Things, and fhall be confidercd in the mod cri-

" minal Senfe, and be made by Inch Conftruction,
" one Ground of an Impeachment for High Crimes
" and Mifdemeanors."

Thefe are the Words of his Anfwer-, and give

me leave to afk, Do they deny, or do they confefs

the Charge ?

Neither But are an Appeal to the Pafftons of

the People, amongft whom it has been fo induftrioajly

and irregularly difperfed.

Yet I dare fay every unwary Reader took the

Doctor to have deny'd this Charge, and felt fome
Indignation again ft the Commons for making it.

My Lords, he has now come upon his Trial, he
has been charged home upon this Head.
And permit me to fay, there cannot be a heavier

Charge upon a Minijler of the Go/pel, nor more of-

fering to any one that has not abandoned all Pre-

tence to Common Honefty.

Give me leave to mention fome of thofe folemn

Words, wherein a Pricft receives his Orders. " Re-
" ceive the Holy Ghoft, for the Office and Work of
" a Prieft in the Church of God; and be thou a
" faithful Difpenfer of the Word of God, and of his

" Sacraments, in the Name of the Father, of the

« Son, and*of the Holy Ghoftr
This Crime therefore, when committed by zPrieft,

is betraying that faered Truft repofed in him with his

holy Orders ; 'tis forging the Authority of God, 'tis

afTuming a Superiority over the infpired Writers, if

not over Him that infpired them.

The Doctor therefore, that is fenfihle (as he fays.)

of the Load of Guilt and Infamy the Charge of the

Commons lays upon him, and whereof this is furely the

heavieft Part ; What does he fay to this ?

He fays, if he be guilty he is to anfwer it at another

Tribunal, where he is to bejudged by thofe Scriptures.

My Lords, fo he is to anfwer at that great Tribu-

nal for every Branch of this prefent Charge.

But is this all ? Is he negligent of his Reputation in

no other Inftance but this, that is the tendereft and

moft affelling ?

Or will he thus give himfelf up for a Falfifier of

the Word of God, and yet have the Confidence to

hope for any Reputation, or any Capacity of doing

good in preaching it ?

Is it thus the Dignity of the Sacred Order is to be

fupported ?

Is this the Caufe of the Church, and of Chriftia-

nity? And are they wound up in the Fate of an Im-

poftor and falfe Prophet ?

Pardon the Warmth of Expreffion ; his not faying

a Word to the Charge, owns all this.

My Lords, It is true (as the Doctor has faidj

the Sacred Order, the Church and Chriftianity are

concerned in this Caufe ; but 'tis, that they may be

cleared from the Reproach brought upon them by

this unhappy Man.
But if he be felf-condemned, if he dare not open his

Mouth on this Subject, how dare he declare his Hopes,

that thofe of your Lord/hips, whofe Studies more

particularly lead that way, fhould acquit him ?

My Lords, He has made an Appearance before

your Lordfhips in a manner very extraordinary, not

only as in a Defence of a Profecution, but as in a moft

folemn Atl of Devotion, before the moft Auguft Ju-

dicature on Earth, appealing to a yet greater in

Heaven.

But with what Sincerity ! what Candor ! or what

Senfe of that which he has done !
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I am amazed, that a Perfon in holy Orders, in

his diftinguifhing Habit, before this awful /Ijfe.nbly,

mould dare to take the tremendous Name of God
into his Lips, and appeal to him for the Sincerity

and Integrity of his Heart, at that very Time when
he ftands charged with this black Crime, and is nei-

ther able to repel it, nor has the Sincerity and Ho-
nefty to repent, to take Shame upon himfelf in the

moft publick manner, and to afk Pardon of God and
the World for it.

But while he can thus, with fuch Affurance as

your Lordfhips have feen, and now iee, face out

fuch a Crime, and be equivocating and playing double

with your Lordfhips, with God Almighty, and his

own Confcience; what Regard is to be had to his

moftfolemn Proteftations ? His manifeft Infincerity in

this plain Point, leaves him no Credit in any thing',.

and his having taken the Abjuration Oath, gives me
not the leaft Difficulty, after what I have obferved
of his morefolemn Oath before your Lordfhips.

My Lords, The juft feneration we owe to the

DivineMajejly, (for the Doctor's Behaviour has made
that wuwpartof the Cafe) the Honour of Chriftianity,

the Church and its Holy Orders, the Security of the

prefent Eftablifhment and the Proteftant Succefjion, the

Safety of her Majefty's Perfon, the Quiet of her Go-
vernment, the Duty we owe to her as our Sovereign,

the Gratitude for her moft gracious Adminiftration
1
the

Honour of our Prelates, the Obligations we are under
to prevent Seditions and Tumults, to undeceive the

People, to quiet the Minds of the Proteftant Dffenters,

and convince them that the Toleration allowed them
by Law is not to be taken away from them, to fecure

at prefent, and tranfmit to our P ofterity (as far as in

us lies) our Religion and Liberties, and vindicate the

Revolution (which is the Foundation on which they>

ftand) and the Glory of our late Royal Deliverer, to

whom, under God, we owed it ; and to banifh Sedi-

tion from the Pulpit, which is, and ever ought to

be facred to Divine Purpofes, R E QJJ IRE the

Commons to demand your Lord/hips Judgment on
this Offender.

But, my Lords, he obferves fo far rightly, that

his Punifhment is not all we aim at.

No, my Lords, What we expect from your

Lordfhips Juftice, is, the fupportiug our Eftablifh-

ment, the preventing all Attempts to lap its Founda-

tion, and anfwering thofe other great Purpofes I have

mentioned ; and I hope the Clergy will be inftrucled,

not to preach the Doftrine of Submiffton in fuch man-

ner as to prepare the way to Rebellion, but to follow

the Advice and Example of my Lord Archbijhop of

Tork, rather than tread in the Steps of Doctor Sa~

cheverell.

And v/e doubt not, but that thofe to whom our

Proceedings have been fo induftrioufty mifreprefented,

will fee and own the Favour ftiewn to this Man, in

the manner of the Charge ; and our Care for the

Honour of the Church and Clergy, in Singling out for

an Example for thefe impious Attempts againft his

Country, him that now plainly appears the Shame

of his own Order.

Lord Nottingham. My Lords, I defire your Opi-

nion, whether 1 may propofe a Queftion to the

Judges here.

Thereupon the Lords, being moved to adjourn,

adjourned to the Houfe of Lords-, and being re-

turned, and fcated as before, Proclamation was

made for Silence.

Note, During this Adjournment, the Lords on

Debate agreed, That the Queftion fhould be

propofed in Weftminfter-Hall.

5 N 2 Lord
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Lord Nottingham. My Lords, The Queftion I

humbly propofe to your Lordfhips, that my Noble
Lord on the Woolfack may propofe to the Reverend

Judges, is, Whether by the Law of England, and

conftant Practice in all Profecutions, by Indictment or

Information for Crimes and Mifdemeanors by Writ-

ing or Speaking, the particular Words, fuppofed to

be Criminal, muft not be exprefly fpecifled in fuch

Indictment or Information ?

Then the Lords were moved to adjourn, and ac-

cordingly adjourned to the Houfe of Lords ;

and being returned, and feated as before, Pro-

clamation was made for Silence.

Lord Chancellor. I take it, the Queftion that

your Lordfhips are of Opinion to aft: the Judges

for them to give an Anfwer to, is, Whether by
the Law of England, and conftant Practice in all

Profecutions, by InditJment orlnformation for Crimes

and Mifdemeanors by Writing or Speaking, the

particular Word?, fuppofed to be Criminal, muft

not be exprefly fpecified in fuch Indiclment or In-

formation ?

Mr. Baron Lovell. My Lords, I have always

taken it to be fo, and by conftant Experience we
have praclis'd it fo, that all Words and Writings,

which are fuppofed to be Criminal, ought to be ex-

prefly mentioned in the Information or Indiclment.

Mr. Juftice Dormer. My Lords, I am of Opinion,

That by the Laws of England, and conftant Practice

in all Profecutions, by Indiclment or Information

for Crimes and Mifdemeanors in Writing or Speak-

ing, the particular Words fuppofed to be Criminal,

ought to be fpecify'd in fuch Indiclment or Infor-

mation, in the Courts of Weftminfter-Hall.

Mr. Baron Bury. My Lords, 1 am of the fame
Opinion with my Brothers.

Mr. Juftice Tracy. My Lords, I am of the fame
Opinion.

Mr. Jujlice Gould. My Lords, I am of the fame
Opinion. It is our Praclice in the King's Bench ;

and we fpecify the Words in the Indictment, or it

is Caufe of Demurrer.

Mr. Jujlice Blencowe. My Lords, I am of the

fame Opinion with my Brothers.

Mr. Jujlice Powys. My Lords, I am of the fame
Opinion.

Mr. Juftice Powell. My Lords, The Law of

England is certainly fo.

Lord Chief Baron. My Lords, I am of the

fame Opinion.

Lord Chief Juftice Trevor. My Lords, I am of

the fame Opinion, That by the Laws of England

the Words ought to be fpecify'd in the Indiclment

or Information.

Then the Lords adjourned to the Houfe of Lordst
as before.

Note, The Lords did not come again into Weftmin-
fter-Hall 'till Monday the 20th of this Month
of March ; but in order to the Delivery of their

Opinions, did on fome of the intermediate Days
come to thefe following Refolutions, viz.

Saturday, March 11.

Refolved by the Lords Spiritual and Temporal
in Parliament Affembled, That this Houfe will pro-

ceed to the Determination of the Impeachment of

Doctor Henry Sacheverell, according to the Law of
the Land, and the Law and Ufage of Parliament.

Tuefday, March 14.

It is Refolved by the Lords Spiritual and Tem-
poral in Parliament Affembled, That by the Law
and Ufage of Parliament, in Profecutions by Im-
peachments for High Crimes and Mifdemeanors, by
Writing or Speaking, the particular Words fuppofed
to be Criminal are not neceffary to be exprefly fpe-
cify'd in fuch Impeachments.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That on Thurfd&y
next, at Eleven a Clock, this Houfe fhall proceed
upon the Impeachment of Henry Sacheverell, Doctor
in Divinity, Article by Article.

Thurfday, March 16.

It is Refolved by the Lords Spiritual and Tempo-
ral in Parliament Affembled, That the Commons
have made good their firft Article of Impeachment
againft Henry Sacheverell, Doclor in Divinity.

Friday, March xy.

The like Queftions were feverally put concern-
ing the Second, Third, and Fourth Articles, and
feverally Refolved in the Affirmative.

It is Refolved by the Lords Spiritual and Tem-
poral in Parliament Affembkd, That the Commons
have made good the Second, Third and Fourth Ar-
ticles of their Impeachment againft Henry Sache-

verell, Doclor in Divinity.

Saturday, March 18.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament Affembled, That the Queftion
to be put to each Lord in Weftminfter-Hall fhall be,

Is Henry Sacheverell, Doclor in Divinity, Guilty
of High Crimes and Mifdemeanors, charged on him
by the Impeachment of the Houfe of Commons?
And the Anfwer thereunto fhall be, Guilty, or Not
Guilty, only.

Monday, March 20.

The Lords coming down from Weftminfter-Hall,

and being feated in the manner before-mentioned,

Proclamation was made by the Serjeant at Arms as

follows

:

Our Sovereign Lady the Queen doth ftriclly

Charge and Command all manner of Perfons to

keep Silence, upon Pain of Imprifonment.

Then another Proclamation was made : Henry

Sacheverell, Doctor in Divinity,come forth, fave thee

and thy Bail,elfe thou forfeited thy Recognizance.

The Doclor appearing at the Bar accordingly,

with his Council, as before :

Lord Chancellor. Your Lordfhips having fully

heard and confidered of the Evidence and Argu-
ments in this Cafe, have agreed upon a Queftion,

which is feverally to be put to your Lordfhips in

the ufual Order. The Queftion is this, That

Doclor Henry Sacheverell is Guilty of High Crimes

and Mifdemeanors, charged on him by the Impeach-

ment of the Houfe of Commons.
Lord Chancellor. Lord Pelham, What is your

Lordfhip's Opinion ; Is Doclor Henry Sacheverell

4 Guilty
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Guilty of High Crimes and Mifdemeanors, charged

on him by the Impeachment of the Houfe of Com-
mons?

Lord Pelham, Guilty.

The fame Queftion was feverally put to the reft,

whofe Names and Votes are as follow.

Lord Hervey, Guilty.

Lord Conway, Not Guilty.

Lord Guernfey, Not Guilty.

Lord Hallifax, Guilty.

Lord Haver/ham, Not Guilty.

Lord Herbert, Guilty.

Lord Wefton, Not Guilty.

Lord Leimpfter, Not Guilty.

Lord Guilford, Not Guilty.

Lord Stawell, Not Guilty..

Lord Dartmouth, Not Guilty.

Lord Ojjulfton, Guilty.

Lord OJborne, Not Guilty.

Lord Craven, Not Guilty.

Lord Cornwallis, Guilty.

Lord Berkeley of Stratton, Not Guilty.

Lord Lexington, Not Guilty.

Lord Rockingham, Guilty.

Lord Colepeper, Guilty.

Lord Byron, Guilty.

Lord Leigh, Not Guilty.

Lord Mohun, Guilty.

Lord Howard of Efcrick, Not G uil ty

.

Lord Hunfdon, Guilty.

Lord Chandos, Not Guilty.

Lord North and Gray, Not Guilty.

Lord Paget, Guilty.

Lord Willoughby of Broke, Not Guilty.

Lord Fitzwalter, Guilty.

Lord Ferrers, Not Guilty.

Lord De la War, Guilty.

Bifhop of St. Afaph, Guilty.

Bifhop of Norwich, Guilty.

Bifhop of Chefter, Not Guilty.

Bifhop of Lincoln, Guilty.

Bifhop of Bath and Wells, Not Guilty.

Bifhop of Oxford, Guilty.

Bifhop of Peterborough, Guilty.

Bifhop of Ely, Guilty.

Bifhop of Sarum, Guilty.

Bifhop of Rohejler, Not Guilty.

Bifhop of 'Durham, Not Guilty.

Bifhop of London, Not Guilty.

Lord Vifcount Weymouth, Not Guilty.

Lord Vifcount Say and Me> Not Guilty.

Earl of Jflay, Guilty.

Earl of Glafgow, Guilty.

Earl of Rofeberry, Guilty.

Earl of Seqfield, Guilty.

Earl of Orkney, Guilty.

Earl of Northejk, Not Guilty.

Earl of Leven, Guilty.

Earl of Wymes, Not Guilty.

Earl of Loudoun, Guilty.

Earl of Mar, Not Guilty.

Earl of Crawford, Guilty.

Earl of Cholmley, Guilty.

Earl Powlet, Not Guilty.

Earl of Wharton, Guilty.

Ea-rl of Greenwich, Guilty.

Earl of Grantham, Guilty.

Earl of Jerfey, Not Guilty.

Earl of Orford, Guilty.

Earl of Bradford, Guilty.

Earl of Warrington, Guilty.

Earl of Scarborough, Not Guilty,

Earl of Portland, Guilty.

Earl of Plymouth, Not Guilty.

Earl of Holdernefs, Guilty.

Earl of Abington, Not Guilty.

Earl of Rochefter, Not Guilty.

Earl of Nottingham, Not Guilty.

Earl of Berkeley, Guilty.

Earl of Tarmouth, Not Guilty.

Earl of Radnor, Guilty.

Earl of Sujfex, Not Guilty.

Earl of Carlifle, Guilty.

Earl of Anglefey, Not Guilty.

Earl of Scar/dale, Not Guilty.

Earl of Sunderland, Guilty.

Earl of Thanet, Not Guilty.

Earl of Winchelfea, Guilty.

Earl of Stamford, Guilty.

Earl Rivers, Guilty.

Earl of Berkfhire, Not Guilty.

Earl of Manchefter, Guilty.

Earl of Weflmorland, Guilty.

Earl of Denbigh^ Not Guilty.

Earl of Northampton,NotGuilty.

Earl of Leicefler, Guilty.

Earl of Bridgewater, Guilty.

Earl of Dorfet and Middlefex
i
Guilty.

Earl of Lincoln, Guilty.

Earl of Pembroke, Not Guilty.

Earl of Derby, Guilty.

Marquis of Dorcbejier, Guilty.

Lord Chamberlain of the Houfhold, Guilty.

Duke of Dover, Guilty.

Duke of Roxborough, Guilty.

Duke of Montrofs, Guilty.

Duke Hamilton, Not Guilty.

Duke of Buckinghamshire, Not Guilty.

Duke of Bedford, Guilty.

Duke of Leeds, Not Guilty.

Duke of Shrewfbury, Not Guilty.

Duke Schomberg, Guilty.

Duke of Bolton, Guilty.

Duke of St. Albans, Guilty.

Duke of Northumberland*, Not Guilty.

Duke of Beaufort, Not Guilty.

Duke of Ormond, Not Guilty.

Duke of Grafton, Guilty.

Duke of Richmond, Guilty.

Duke of Cleaveland and Southampton,, Guilty.

Lord Steward, Guilty.

Lord Privy Seal, Guilty.

Lord Prefident, Guilty.

Lord Treafurer, Guilty.

Archbifhopof York, Not Guilty.

Lord Chancellor, Guilty.

'Then fome Time being fpent by the Lord Chancellor

in numbring the Opinions of the Lords

:

Lord Chancellor. My Lords, I have caft them up
with as much Exadtnefs as I can j and I find that

there are of your Lordfhips prefent in all One
Hundred Twr-niy one ; of thefe Sixty Nine of
your Lordfr-'ps hive found Dr. Henry Sacheverell

Guilty of the H/gh Crimes and Mifdemeanors
charged on him by the Impeachment of the Houfe
of Commons, and Fifty Two have found him Not
Guilty.

Then Dr. Henry Sacheverell was brought to the

Bar. and knc.i'd till he was bid to ftand up by the

Lord Chano ilor.

Lord Chancellor. Dr. Henry Sacheverell, The
Lords having fully confidered of your Cafe, have

found
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found you Guilty of High Crimes and Mifdemea-
nors, charged on you by the Impeachment of the

Houfe of Commons.
Dr. Sacheverell. My Lords, One of your Lord-

fhips Officers acquainted me, that it was your

Lordfhips Order, That neither I nor my Counfel

might have the Privilege of ftanding at the Bar

while your Lordfhips were giving your Opinions

whether I was Guilty of the Crimes laid to my
Charge ; by which Means I was prevented from

offering feveral Matters to your Lordfhips Confi-

deration in Arreft of Judgment, which I now beg

leave to offer to your Lordfhips Confideration, and

I defire my Counfel might be heard to them.

The firft is, That no entire Claufe, Sentence or

Expreffion, contained in either of my Sermons or

Dedications, is particularly fet forth in my Im-
peachment, which I have already heard the Judges
declare to be neceffary in all Cafes of Indictments

or Informations.

I defire to add another Exception, That the Im-
peachment is by the Knights, Citizens and Bur-
geffes, Commiffioners of Shires and Burghs, in the

Name of themfelves, and of all the Commons of
Great Britain ; but the Articles are only by the

Knights, Citizens and BurgefTes, in the Name of
Themfelves, and of all the Commons of Great

Britain ; which is neither agreeable to the Impeach-
ment, nor to the Title of the Houfe of Commons
fince the happy Union.

Then the Lords adjourned to the Houfe of
Lords,

Where they took into Confideration the Matter
moved by Dr. Sacheverell in Arreft of Judgment*,
and thereupon ordered,

That this Houfe will, to-morrow, at eleven of

the Clock, take into Confideration what Cenfure

to pafs upon the faid Dr. Henry Sacheverell.

Tuefday, March 21.

The Lords, upon Debate in the Houfe of Lords,

agreed upon the Judgment to be paffed in this

Cafe upon Dr. Henry Sacheverell, in the Form
hereafter mentioned.

Wednefday, March 22. in the Houfe of Lords.

A Meflage was fent to the Houfe of Commons,
to acquaint them, That the Lords are ready to

give Judgment in the Cafe of Henry Sacheverell,

Doctor in Divinity, if they with their Speaker will

come and demand the fame.

Thurfday, March 23. in the Houfe of Lords.

A Meffage was brought from the Houfe of Com-
mons, to acquaint the Houfe of Lords, That the

Houfe of Commons, with their Speaker, do in-

tend immediately to come to the Houfe of Lords,

to demand Judgment againft Dr. Henry Sache-

verell ; and therefore defire that the Painted-Cham-

ber, and Paffage to the Houfe (of Lords) may be

cleared.

The Meffengers were called in and told, the

Lords would give Order as defired.

Which was done accordingly.

Then the Houfe of Lords adjourned during

Pleafure to Robe.

And being refumed,

The Commons, with their Speaker, being pre-

fent at the Bar of the Houfe of Lords,

The Deputy Gentleman-Uffier of the Black-Rod
brought the Prifoner to the Bar, who after low
Obeifances made, kneel'd, until the Lord Chan-
cellor bid him ftand up.

Then the Speaker faid as followeth, viz.

My Lords, The Knights, Citizens and Burgeffes
in Parliament AfTembled, in the Name of them-
felves, and of all the Commons of Great Britain^

did at this Bar Impeach Dr. Henry Sacheverell of
High Crimes and Mifdemeanors, and did exhibit

Articles of Impeachment againft him, and have
made good the fame :

I do therefore, in the Name of the Knights,
Citizens and Burgeffes in Parliament AfTembled,
and of all the Commons of Great Britain, demand
Judgment of your Lordfhips againft Dr. Henry
Sacheverell, for the faid High Crimes and Mifde-
meanors.

Then the Lord Chancellor faid,

Mr. Speaker, The Lords are now ready to pro-
ceed to Judgment in the Cafe by you mentioned.

Dr. Sacheverell, the Lords having found you
Guilty of High Crimes and Mifdemeanors, charged
on you by the Impeachment of the Houfe of Com-
mons ; and you being thereupon admitted to the

Bar, and acquainted therewith, moved two Things
in Arreft of Judgment.

Firft, That no entire Claufe of either of the
Books or Sermons referred to in the Impeachment,
is fpecify'd, or particularly fet forth, in any of the

Articles of Impeachment.
Secondly, That in the Title of the Articles ex-

hibited by the Commons, the Stile of the Com-
mons run thus,

" The Knights, Citizens and Burgeffes in Parlia-
" ment AfTembled, in the Name of themfelves,
" and of all the Commons of Great Britain, Sec.''

Omitting the Words, Commiffioners of Shires and
Burghs.

I am to acquaint you, That the Lords took thefe

Points into Confideration.

I. And as to the Firft, they found,

That on Occafion of the Queftion before put
to the Judges in Weftminfter-Hall in this Cafe,

and their Anfwer thereto, their Lordfhips had
before fully debated and confidered of that

Matter, and had come to the following Refolu-

tion :

That this Houfe will proceed to the Determi-
nation of the Impeachment of Dr. Henry Sacheve-

rell, according jo the Law of the Land, and, the

Law and Ufage of Parliament.

And after, to this Refolution ;

That by the Law and Ufage of Parliamtnt, in

Profecutions by Impeachments for High Crimes and

Mifdemeanors, by Writing or Speaking, the par-

ticular Words fuppofed to be criminal are not

neceffary to be exprefly fpecified in fuch Impeach-

ments.

So that, in their Lordfhips Opinion, the Law
and Ufage of the High Court of Parliament be-

ing a Part of the Law of the Land, and that Ufage

not requiring the Words fhould be exprefly fpeci-

fied in Impeachments, the Anfwer of the Judges,

which related only to the Courfe ufed in Indiff-

ments and Informations, does not in the leaft affect

your Cafe.

II. As to the Second,

Their Lordfhips finding, that in the Act made
in the Sixth Year of Her now Majefty, For ren-

5 dering
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dering the Union of the two Kingdoms more entire and
compleat, the Terms Commiffioners of Shires and
Knights of the Shires, Commiffioners of Boroughs and
Burgeffes, are ufed as fynonymous Terms, fignify-

ing the fame Thing ; they were clearly of Opinion
there can be no Weight in that Exception, and ac-

cordingly over-ruled the fame ; without entring in-

to the farther Confideration, how far a Miftake in

the Title of the Articles, would viciate or avoid

an Impeachment, if fuch a Miftake had hap-

pened.

So that the Lords find themfelves obliged by Law
to proceed to Judgment againft you, which I am
ordered to pronounce.

And in which you cannot but obferve an ex-

treme Tendernefs towards your Character, as a

Minifter of the Church of England.

Therefore this High Court doth adjudge as fol-

loweth,

That you Henry Sacheverell, Bo5for in Divinity,

Jhall be, and you are hereby enjoined not to preach

during the Term of three Tears next enfuing.

That your two printed Sermons, referred to by the

Impeachment of the Houfe of Commons, Jhall be burnt

before the Royal Exchange in London, between the

Hours of one and two of the Clock, on the twenty -

feventh day of this infant March, by the Hands of

the common Hangman, in the Prefence of the Lord
Mayor of the City of London, and the Sheriffs of

London and Middlcfex.

Then the Speaker with the Commons returned

to their Houfe •, and Dr. Sacheverell being with-

drawn,

The Houfe was adjourned during Pleafure to

unrobe.

The Houfe was refumed.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled, That Dr. Henry

Sacheverell's two printed Sermons, one preached

at Derby Affizes, and the other at St. Paul's, Lon-

don, referred to by the Impeachment of the Houfe

of Commons, fhall be burnt before the Royal-Ex-

change in London, between the Hours of one and

two of the Clock, on the feven and twentieth day

of this inftant March, by the Hands of the com-
mon Hangman, in the Prefence of the Lord Mayor

of the City of London, and the Sheriffs of London
and Middlefex.

To the Lord Mayor cf the City of

London, and the Sheriffs of
London and Middlefex.

The Houfe taking into Confideration a Judg-
ment and Decree of the Univerfuy of Oxford,

paffed in their Convocation the one and twentieth

of July, one thoufand fix hundred eighty-three,

given in Evidence by Dr. Henry Sacheverell at his

Trial, upon the Impeachment of the Houfe of
Commons, and thereupon lately reprinted ; It is

Refolved by the Lords Spiritual and Temporal in

Parliament affembled, That the laid Judgment
and Decree contains in it feveral Pofnions contrary

to the Conftitution of this Kingdom, and de-

ftruftive to the Proteftant Succeflion as by Law
eftablifhed.

It is thereupon Ordered by the Lords Spiritual

and Temporal in Parliament affembled, That
the faid Judgment and Decree, lately printed

and publifhed in a Book or Pamphlet, enti-

tled, An entire Confutation of Mr. Hoadly'^

Book of the Original of Government, taken from
the London Gazette, publifhed by Authority ;

London, Reprinted in the Tear 17 10. fhall

be burnt by the Hands of the common Hang-
man, in the Prefence of the Sheriffs of London
and Middlefex ; at the fame Time and Place,

when and where the Sermons of Dr. Henry
Sacheverell are ordered to be burnt.

To the Sheriffs of London
and Middlefex.

It is Ordered by the Lords Spiritual and Tem-
poral in Parliament affembled. That the Lord
High Chancellor of Great Britain do give

Order for the printing and pubiifhing the

Trial of Henry Sacheverell, Doctor in Divi-

nity ; and that no other Perfon do prefume
to print the fame. And further, That the

laft mentioned Refolution and Order agreed

on this Day, be printed at the End of the

faid Trial.

The Lord Haverfham'* Speech in the Houfe of Lords, on the firfl Article

of the Impeachment of Dr. Henry Sacheverell.

My Lords,

WHEN I confider where this Impeach-

ment firfl began, I cannot but think the

Defign of it was very good ; but whatever it

was, in its firfl: Intendment, it is very evident,

it has already produced very mifchievous Effects

;

it has created great Difturbances in private Fa-

milies, and Tumults among the People ; and

raifed a Ferment in the Nation, that will not

be laid by your Lordfhips Judgment, let that be

what it will. It has been a two-edged Mifchief •,

giving the Church on the one fide, and the Dif-

fenter on the Other, too juft Apprehenfion, that

they are- both in danger. Nor can this be won-

dered at, when your Lordfhips have been told,

by fome of the Managers, of a pretended Divine

Right of the Church ; and when it has been

more than hinted by the Managers of the Houfe
of Commons, That the Clergy ought to be di-

rected by the Civil Power, what Doctrine they

fhould teach : Nay, when they have authorita-

tively taken upon them to interpret Scripture, and

charged it as a Crime upon a Minuter, that he

had wrefted feveral Places of it to his own wicked

Intentions.

My Lords, After fo noble a Defence made for

the Doctor by his Counfel, and fo great and
moving
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moving an Apology by himfelf* I fhould not trou-

ble your Lordfhips upon this Occafion, were it

not more in Juftification of myfelf, for the Judg-
ment I fhall give, than for the fake of the Doctor,

whofe Caufe, I think, now ftands in very little

need of itt

I was, my Lords, a Sufferer in the late Reigns,

as well as others ; I was in the Convention- Par-

liament, and in the Vote of Abdication ; and am,
at this day, of the fame Principle I was then ; and

yet, notwithftanding this, I am not alhamed to

lay to your Lordfhips, that I think myfelf obliged,

in Juftice, to acquit the Doctor from the Charge
brought againft him in this Article. And tho'

this may feem Arrange to fome of your Lordfhips,

yet, I hope, it will not appear fo very ftrange as

to fee Bifhops vote againft their own Doctrines,

and Diffcnters in the midft of a Mob, that are pul-

ling down Meeting- Houfes, ; efpecially, after the

Reafons I fhall offer to your Lordfhips for the

Support of my Opinion.

I fhall not trouble your Lordfhips about the Ori-

ginal of Government, or the divers Forms of it

;

your Lordfhips heard that learnedly difcourfed on

by one of the Managers of the Houfe of Commons
below : But there is one thing, My Lords, that if

my Memory ferves me right, that Gentleman
omitted, and it is a Matter too that I take to be of

the greateft Confequence to any Government what-

foever : I mean, the Divine Appointment, or In-

ftitution of Government itfelf; from which Ap-
pointment it is, that Men are obliged to Obedience

to the Magiftrate, not only for Wrath, or Fear of

him, but for Confcience-fake, for Dread of a fu-

ture Punifhment, which is the greateft Security the

Magiftrate has. And I the rather mention this,

becaufe of Notions that fome People have of late

advanced of their own, (and have found their Ad-
vantage too in fo doing) of a difcretionary Obe-
dience only ; that is, in my Opinion, whilft the

Government is for them, they will be for it ; and
think themfelves bound to obey no longer. It is

not neceffary, to the Proof of this Divine Autho-
rity, to fix the juft Time and Place, when, and
where, and how the Knowledge of it was firft

communicated to Mankind : It is enough, that we
have it as exprefly, as plainly, and as clearly

declared, as can be put into Words, that it is

fo.

There is another thing, My Lords, that in ge-

neral, I would mention to your Lordfhips, be-

fore I come to the Article itfelf, which may other-

wife be the Occafion of fome Miftake in this

Debate ; we are not now judging according to

our own Notions of Politicks, or determining

how far Refiftance or Non-Refiftance is lawful.

It would be a ftrange Rule of Judgment, to find

any Man guilty for the fake of one's own private

Opinion, and for the eftablifhing a Doctrine

which he likes, and his Neighbour does not. But
the only Queftion before your Lordfhips is, whe-
ther, and how far, the Houfe of Commons have
made good their Charge againft the Doctor. And,
I take liberty to fay plainly to your Lordfhips,

that, in my Opinion, they have been very far

from making good their Charge againft him in

this Article.

My Lords, to prevent the lead Miftake, I fhall

read the Words of the Article to your Lordfhips,

as they ftand in the Impeachment.

" He, the faid Henry Sacheverell, in his faid
" Sermon preach'd at St. Paul's, doth fuggeft
" and maintain, That the neceffary Means ufed
" to bring about the faid happy Revolution, were
" odious and unjuftifiable : That his late Majefty,
" in his Declaration, difclaim'd the leaft Imputa-
" tion of Refiftance, and that to impute Refiftance
" to the faid Revolution, is tocaft black and odi-
'* ous Colours upon his late Majefty and the faid
" Revolution."

The Doctor in this Article is charged with
having maintained, That the neceffary Means
ufed to bring about the late hapj>y Revolution,

were odious and unjuftifiable. To fupport this,

the Commons fay, That having afferted the ge-
neral Propofition of the Unlawfulnefs of Refift-

ing the Supreme Power, and not having ex-

cepted the particular Cafe of Refiftance that was
made ufe of as a Means to bring about the late

happy Revolution ; he does thereby reflect both
upon the Means, and upon the faid Revolu-
tion. In Anfwer to this, there have been two
Things infifted upon to your Lordfhips, in be-

half of the Doctor, by his Counfel : Firft, That
in Cafes of fuch a Nature as this, the Exception
is always imply'd in the general Rule ; and there

was a very unanfwerable Inftance brought in

Proof of this, at leaft to molt of your Lord-
fhips ; it was the Oath of Allegiance to King
James. All thofe that took that Oath, took it

in general Words, and yet fuch an extraordinary

Cafe as the Revolution was excepted, tho' not
exprcfs'd by thofe that took that Oath. The
next was, the Doctor, fay they, would have
been juftly more blam'd, had he mention'd all

the Cafes of Exception, which extraordinary Cafes

ought to anfwer for themfelves, whenever they

fall out.

And tho', My Lords, thefe two be a full Anfwer,

yet there are two things more, I think, with Sub-

miflion, may be added to it, which have not as

yet been taken notice of.

The firft is, My Lords, That the Proof againft

the Doctor is drawn by Confequences of the Com-
mons own making, which he himfelf difowns

;

and I appeal to that Reverend and Learned Bench,

who are great Matters of Controverfy, whether

it is not an eftablifh'd Rule amongft all learned

Men that have the leaft Spark of Ingenuity, That
no Man ought to be charged with Confequences,

let them appear to his Adverfary never fo clearly

and undeniably to follow from his Aifertion,

when he himfelf denies thofe Confequences. This

is fo known a Maxim, in all Difputes between

Proteftants and Papifts, and between Proteftants

themfelves, that it cannot be denied. Now, the

Doctor himfelf denying, as he does, that he had
the leaft Thought of including the Revolution un-

der his general AfTertion, or that he apply'd his

Doctrine of Non-Refiftance to that Cafe, can-

not, without the higheft Injuftice, be charged

with Confequences which he himfelf utterly de*

nies.

In the next place, it is impoffible, in my Opi-

nion, to prove that Refiftance was made ufe of

as a Means to bring about the late happy Revolu-

tion •, and, confequently, is not within the Doctor's

general Maxim.
Means, My Lords, is a relative Term, and re-

fers to fome End j and the End and Defign of

the
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the Prince of Orange in his coming hither, and of too, efpecially the Lutherans, have afferted the
thofe that join'd him when he was here, bein_

have the Nation and Rightful Succeffion fecur'd by
a Free Parliament, it follows, that whatever Force
was at that Time made ufe of, could not be made
ufe of as a Means to bring about an End which was
never intended.

Far \>e it from me, My Lords, to leffen the

great Undertaking to deliver us from Popery and
Arbitrary Power •, and tho' the Glory of that En-
terprize is wholly attributed to King William, 'tis

certain, her pre font Majefty had her Share in it,

however that is forgotten : For, give me leave

to fay, that had not her Majefty countenanc'd

the Undertaking of the Prince of Orange with

her Affiftance, in my Opinion, the Succefs had
been very dubious.

Now, is it poffible, My Lords, to imagine, that

fame Doctrine of Non-Refiftance to the Su-
preme Power, as Dr. Sacheverell has ; I think it

the hardeft Cafe in the World, that this unfor-

tunate Gentleman mould thus be fingled out and
made a Criminal, and a kind of Martyr, endu-
ring the Trial of cruel Mockings, yea, more-
over, of Bonds and Imprifonmenr, for aflerting

the fame Doctrine. 'Tis true, Beza and Parens,
and fome others of the Calvinifts, are of another
Opinion ; but 'tis known, thatPareus's Commen-
tary on the 13th of the Romans was burnt at Ox-
ford, by the Order of King James I. for aflerting

that Doctrine.

But there is one thing, My Lords, fo aftonifh-

ing in this Profecution, that I cannot but take
notice of it : Thofe who were at Man's Eftate,

at the Revolution, know how induftrious, on the

it was ever the Defign of her Majefty, or thofe one fide, all that were Friends to King James
were, to put his leaving the Nation then upon
the Foot of Force and Refiftance, as thinking
this the ftrongeft and beft Argument to juftify

his withdrawing himfelf from his People. They
rack'd their Brains to find out Arguments to con-
vince Men, that his Life was manifeftly in Danger,
by ftaying here ; and that it was for the fake of
that, and his Liberty, that he was fore'd to with-
draw ; and that his Withdrawing was juft, being
an Act of Neceflity, and not of Choice.

On the other fide, thofe that were Friends to
the Revolution, made it their Bufinefs to per-

fuade the World, that all this was but a Colour
and Pretence, and that the Fact was quite other-

wife ; that the Senfe and Conviction King James
had of what he had done, prevail'd upon him ra-

ther to throw off the Government, than concur
with a Free-Parliament.

That this was the only Foot they then put it

upon ; and that it was not then put upon the Foot
of forfeiting the Government by Male-Admini-
ftration ; if any Man denies, I appeal to the Papers

that join'd the Prince of Orange, to take the

Crown off of King James's, and put it upon King
William's Head ?

No, My Lords, the avowed great Defign was

quite otherwife, as appears by the Declaration

it felf, which was read below : It was to reftore

and fecure our Laws from the Invafions that had
been made upon them by Arbitrary Power : It

was to. fecure that Right which all the World
knows the Princefs had to the Succeffion of the

Crown, and to have every thing fettled by a free

Parliament, and not to make a Revolution by de-

throning King James. This the Prince himfelfowns,

when he fays in his Declaration, he had no other De-

fign in coming hither, but a Free Parliament.

My Lords, I take it to be of moft dangerous Con-
fequence, to judge any Man by Suggeltions and
Innuendos : Let what will be faid to juftify it, it

fhall never be the Rule of my Judgment.
Groundlefs Suggestions, My Lords, have, with-

in my Memory, be?n the Pretence of Power, to

cover illegal Opprcffion with the Shew of Rea-
I will give your Lordfhips that were then writ, and are now in Print, onIon, to the Publick.

but one Inftance of it : It was the Cafe of

Reverend Prelate, now in the Houfe ; I mean
the Archbithop of York ; his Grace was then Dr.

Sharpe only. It was in the Year Eighty Six
;

there was an Order, directed by way of Letter

to the Proteftant Bifhops, to difcharge all the in-

ferior Clergy from preaching upon controverted

Points in Divinity. They thought it ferved the

Defigns of Popery, then, to direct Minifters how
they fhould preach ; which was, in efte6t, to for-

bid them to defend their Religion. This Pre-

cedent was taken from an Order in Queen Mary's

Time, fays the printed Account ; when at the

fame time, it was attack'd by the Romijh Priefts

with all the Vigour they were capable of, whilft

the Popifh Sermons and Difcourfes were printed

by Authority. Notwithstanding this Order, the

Doctor took occafion, in fome of his Sermons, to

vindicate the Church ofEngland, in oppofition to

the Frauds and Corruptions of Popery. But this,

by the Court Emiflaries, was interpreted much
the fame way as the Doctor's Sermon is now, to

be endeavouring to beget in the Minds of his

Hearers, an ill Opinion of the King and his Go-
vernment, by infinuating Fears and Jealoufies, to

difpofe them to Difcontent, and to lead them in-

to Schifm, Difobedience and Rebellion.

My Lords, When the Homilies and Articles,

when fo many Archbifhops and Bifhops, and the

Univerfity, and moft of the Foreign Divines

Vol. V.

this Subject.

This being fo, it is very Arrange to fee fo great

an Alteration in Mens Notions of Things; and
that now, after our Conftitution has maintained it

felf upon this Foot, againft all Defigns and At-
tempts that have been made upon it, for above
twenty Years, thofe very Men, and that Party,

who endeavour'd to place the Revolution then,

upon King James's voluntary Defertion, which
they call'd Abdication, fhould now without any
Reafon given, be for changing that Foundation,

and do all they can, to put it upon King James's
Foot of Force and Refiftance. What, My Lords,

are we endeavouring, after twenty Years, to make
King James's Title better now than any of his

Friends could make it then, and not only finding

out Arguments they never thought of, but im-
peaching any that dare fo much as queftion the

Truth and Force of them ? This, My Lords, feems

very ftrange.

My Lords, I cannot but take Notice to your

Lordfhips of what was faid by that noble Lord,

who fpoke laft, becaufe, to me it appears to be a

Matter of the laft Confequence, to the Honour of

her prefent Majefty. He told your Lordfhips,

that the beft Title her Majefty had to the Crown,
was her Parliamentary Title. I mult take liber-

ty to affirm the quite contrary -, and that, in

my opinion, the beft Title her Majefty has, is

her Hereditary Title •, tho' I deny not, but that

5 O the
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the Aft of Parliament is a Strengthening and Con-

firmation of that Title : But I deny a Parliamen-

tary-Title to be the only, or the beft Title that

the Queen has to the Crown me wears. And in

faying this, I do not fear the malicious Reflections

of having a fquinting Regard to the Title of any

Perfon on the other fide the Water •, for in affirming

(as I now do to your Lordfhips) that her Majefty is

my Rightful and Lawful Queen, by Right of In-

heritance ; and as fhe is Daughter to King James

the Second, I do in fo many Words affirm alfo, that

there is no other Perfon, the Rightful and Lawful

Heir to King James, butherfelf. And if the pre-

fent Impeachment of Dr. Sacheverell fhall have this

Effect (as I hope it will) to convince the Nation of

the undoubted Truth of her Majefty's Right of In-

heritance to the Crown, (a Matter now fo induf-

trioufly oppofed) the Security this will bring to her

Majefty's Perfon and Crown, and to the Succeffion

in the Proteftant Line, and Illuftrious Houfe of
Hanover afterwards, fhall prevail with me eafiiy to

pardon any warm and unguarded Expreffions, that

the Doctor may here and there have dropt, and
made ufe of in any of his Difcourfes.

The Bifiop of Salisbury'.

of the Im
Speech in the Houfe of Lords, on the firfi Article

nt of Dr. Henry Sacheverell.

THE Counfel for the Prifoner did ib plainly

and fully yield all that any Loyal Subject has

ever pretended to, that in Cafes of extreme Necef-

fity, Self-defence and Refiftance were lawful, and

that this was the Cafe at the Revolution ; that it

may not be neceffary to fay any thing further on

this Head, if it had not been that the Evidence

they brought feemed to carry this Matter much far-

ther, and that the Prifoner himfelf allow'd of no

Exception in Cafes of Neceffity. And fince it is

grown to be a vulgar Opinion, That by the Doc-

trine of the Church of England, all Refiftance in

any Cafe whatfoever, without Exception, is con-

demn'd ; I think it is incumbent on me, who have

examin'd this Matter long and carefully, to give

you fuch a clear account of this Point, as may as

fully fatisfy you as it did myfelf.

I ferved in the Revolution, and promoted it all

I could. I ferved as Chaplain to the late King : I

had no Command, and carried no Arms, but I

was fo far engaged in it, that if I could fee that I

had gone out of the way in that (and the many

Up-and-Downs we have have gone thro' fince, has

given much occafion to reflect on that Tranfaction)

I mould hold myfelf unworthy to appear longer,

either in this Habit, or in this Great Affembly ;

but fhould think myfelf bound to pafs away the reft

of my Life in Retirement or Sorrow. There is

nothing more certain in Religion, than that we

ought to repent of every Sin we have committed ;

and that we cannot truly repent, unlefs we repair

or reftore, as far as it is in our power.

I go now to give you the Account of the Doc-

trine of our Church in this Particular. In the

Times of Popery it was a Tenet, built upon Bi_

fhops fetting the Crown on the Heads of Princes,

and anointing them, that they held their Crowns

of the Church, and at the Pope's Mercy ; who

had for about five hundred Years got into the

Claim of depofing them, and giving their Domi-

nions to others, in cafe they were Hereticks, or

the Favourers of them. But the Reformation be-

ing in its firft beginning protected by the Princes

of Germany, by the Kings of the North, and then

by the Kings of England ; they came every where

in oppofition to the Papal Notions, to fay that

Kings had their Power from God : Not that they

meant, that they had any diftinct Authority be-

fides the Law of the Land derived to them from

God ; but that by the Laws of God, the Autho-

rity of the Law of the Land was fecured to them.

For when a different Authority from that of the

* Dr. Gilbert Burnet.

Law came to be pretended to, and to be grounded
on thefe general Expreffions, that received here

a Parliamentary Cenfure, and it was then declared,

that the Laws of Religion in the Scripture did

only eftablifh the feveral Conftitutions and Go-
vernments that were in the different Parts of the

World.
The Occafion that the Apoftles had to write

what we find in their Epiftles, with relation to

Government, was this : The Jews had a Notion
among them from a Paflage in Deuteronomy, that

they were only to fit a King over them, One from
among their Brethren, and not a Stranger. From
whence it is, That to this day they do not think

they are bound in Confcienee to obey any Magi-
ftrate, who is not one of their Nation. Now the

firft Converts to Chriftianity being Jews, the

Apoftles took care that they fhould not bring this

dangerous Notion with them into the Chriftian

Religion : But they did not meddle to determine

where this Authority was lodged, that was to be

gathered out of the feveral Conftitutions : They
did not determine how much was due to the Em-
peror, and how much to the Senate ; and tho' not

long after thofe Epiftles were writ, the Senate

condemn'd Nero to die more majorum, to be whip'd

to death, none of the Chriftians interpofed in that

Matter. He prevented that infamous Death by
his own Hands : And the Primitive Chriftians

reckon'd it one of the Articles of the Glory of

their Religion, that their firft Perfecutor came to

fuch an End.
Not long after that, Trajan was famed for that

memorable Expreffion, when he deliver'd the Sword

to the Governors of the Provinces, as the Emblem
of their Authority, he u fed thefe Words, Pro met

ft merear, in me : For me, but if I deferve it, a-

gainft me. That did not weaken his Authority ;

his Government, with that of his Succeffors for a-

bove eighty Years, being the greateft and happieft

time the Romans had under their Emperors. This

Word was put on King James the Firft's Coin in

Scotland. It is true, that was during his Minority

;

but when he afterwards changed his Motto, the

Coin was not cali'd in, but continued current till

the Union.

The Primitive Chriftians had no Laws in their

Favour, but many againft them ; fo their patient

fuffering fo many Perfecutions according to the

Laws of the Empire, under which they lived,

was conform to the Doctrine laid down by the

Apoftles. When they came afterwards to have

the
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the Protection of Laws, they claim'd the Benefit

of them, not without great Violence, when they

thought an Infraction was made on thofe Laws ;

which broke out into great Tumults, in many of
the chief Cities of the Empire, not excepting the

Imperial City i tie IF.

But to proceed with the Hiftory of our Church :

When the Articles of Religuon were fettled, the

Books of the Apocrypha were indeed declared not

to be a part of the Canon of the Scripture, but

yet to be ufeful for the Example of Life, and the

Inftrntlion of Manners. A great part of thefe are

the Books of the Maccabees, which contain the

Hiftory of the Jews fhaking off the Yoke of the

Kings of Syria, when they were broke in upon by
a total Overthrow of their whole Law, and an un-

relenting Perfecution. Mattalhias a private Prieft

began the Refiftance which was carried on by his

Children, till they fhookoff the Syrian Yoke, and
formed themfelves into a free Government, un-

der the Family of the Maccabees. It Were eafy to

fhew that the Jews had been for above 400 Years

fubject, firft to the Babylonian, then to the Per/tan,

and at laft to the Grecian Empire : So that by a

long Prefcription they were Subjects to the Kings
of Syria. It were eafy alfo to fhew, that this Re-
fiftance was foretold by Daniel, in Terms of high

Commendation, and is alfo mentioned in the Epiftle

to the Hebrews, as the Work and Effect of their

Faith. If then all Refiftance to illegal and bar-

barous Perfecution is unlawful, thefe Books con-

tain nothing but a Hiftory of a Rebellion, and all

the Devotion that runs thro' them, is but a Cant,

and inftead of reading them as Example of Life,

and InftrutJion of Manners, we ought to tear them
out of our Bibles with Deteftation. I lhall after-

wards fhew what ufe was made of thefe Books,

not only by private Writers of our Church, but by

what the whole Body in Convocation was about to

determine.

The next Step to be made, is* to confider the

Homilies : The Second Book of Homilies, which
has the Homilies in it againft Wilful Rebeition, is

generally believed to have been compofed by Bifhop

Jewell, who was by much the beft Writer in that

time. It is certain, he underftood the meaning of

them well : Now I will read you two Paffages out

of his Defence of his Apology for the Church of
England ; from whence we may clearly gather

what his Notion of Rebellion was, and that he

thought a Defence againft unjuft and illegal Vio-

lence was not Rebellion. In one place he has thefe

Words :

The Nobles of Scotland neither drew the Sword,

nor attempted War againft- the Prince : They fought

only the Continuance of God's undoubted Truths, and
the Defence of their own Lives againft your barba-

rous and cruel Invafions : They remember'd befides all

other Warnings, your late Dealings at Vaffy, where

great Numbers of their Brethren were murder'd, be-

ing together at their Prayers in the Church, holding

up their innocent Hands to Heaven, and calling upon

God. In another place he writes, Neither do any

of all thefe (Luther, Melanchthon) teach the People

to rebel againft their Prince, but only to defend them-

felves by all lawful Means againft Oppreffions ; as

did David againft Saul, fo do the Nobles in France

at this day, they feek not to kill, but to fave their"

own Lives.

Thefe Paffages fhew that he looked On Rebellion

to be a violent Rifing againft a Prince executing

the Laws ; which was the Cafe of the three Rebel-

Vol. V.

*3S
lions in England that they had in view : That in
King Henry the Vlllth's, in King Edward's, and
in Queen Elizabeth's Time, where the Papifts took.

Arms againft their Prince, who was executing
Laws made in Matters of Religion, and that with
a great Gentlenefs. Of the eleven Paffages quoted
by the Prifoner out of the Homilies, five plainly
relate only to the coercing the Perfon of the Prince;
in which David is fet in Oppofkion to thofe Re-
bels : Now, tho' he indeed defended himfelf, yet
he had a juft and facred Tendernefs to the Perfon
of Saul, when he had him in his Power, which is

certainly facred by our Conftitution. Five of them
relate to wicked Princes. It was never pretended
by any who pleaded for Necefiary Defence; that

the bad Life of a Prince can be a juft Caufe of Re-
fiftance : Yet that was then pretended ; for King
Henry VIII. had given too much occafion to rec-

kon him a wicked Prince. So there is only one
of all the Paffages quoted from thofe Homilies,
that relates fimply to Rebellion in general : And
it has appear'd what Bifhop Jewell's Senfe of the

Matter was. There is alfo a Prayer at the end of
every Divifion of the Homily againft Wilful Re-
bellion, (and* by the by, Wilful was not put in the

Title for nothing) for thofe oppreffed by Tyranny
in other Parts; that they might be relieved, and
that thofe who were in fear of their Cruelty might
be comforted.

Let us next look thro' Queen Elizabeth's long
and glorious Reign, and fee what was the conftant

Maxim of that Time.
The Year after the Queert came to the Crown

the War in Scotland broke out between the Queen
Regent that govern'd by Commiffion, from her

Daughter then Queen of France, and the Lords iri

Scotland. She; to obtain the Matrimonial Crown
to be fent to Francis II. gave Affurances for the

Exercife of the Reformed Religion ; but the Point

being gain'd, fhe broke all her Promifcs, and re-

folved to force them to return to the Exercife of
the Popiih Religion. Upon which the Lords of
Scotland formed themfelves into a Body, and were
called the Lords of the Congregation. Forces

were fent from France to affift the Queen Regent

;

upon that Queen Elizabeth enter'd into an Agree-
ment with the Scottifh Lords, and fent an Army
to their Affiftance, which continued in Scotland

till all Matters were fettled by the Pacification of
Leith : And in a Manifeflo, that I have in my
Hands, fet forth twenty-five Years after that, I

find her reflecting on that Interpofition in the Af-
fairs of that Nation, with great Satisfaction.

The Year after this War was ended, upon
Francis the lid's Death; Charles the IXth, who
was a Child, fucceeded in France. Edicts were

granted in favour of the Proteftants : Thefe were

foon after broken by the Triumvirat, and upon
that followed a Series of Wars often pacified, but

always breaking out again, by reafon of the Vio=

lence and Cruelty of the Government. All thefe

Wars, till Henry the IVth was fettled on the

Throne, were in a Courfe of twenty-eight Years,

that which fome would call Rebellion, being carried

on againft two fucceeding Kings. Yet the Queen
was in all that time ftill affifting them with Men
and Money;

In the Year 1568, the Provinces in the Nether-

lands threw off the Spanifli Yoke, that was become
intolerably fevere and cruel. The Queen for

fome Years affifted them more covertly, but when

the Prince of Orange was kill'd, and they were in

5 O 2 danger
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danger to be over-run, fhe took them > more open-

ly into her Protection ; and by: the Manifefto which

I, have in my Hands, fhe publifhed the Grounds
upon whjch me .proceeded. She laid down this for

a Foundation, That there had been an Antient

League not only between the Crown of England,

and the Princes of the Netherlands, but between

the Subjects of both Countries, under their Seals

.interchangeably, for all Friendly Offices. If this

was a good Reafon for the Queen's giving Aid to

the oppreffed People of the Netherlands, then if

the Cafe had been . reverfed, that the People of

England had been illegally and cruelly oppreffed,

it furnifhed the Princes of thofe Provinces with as

good a Reafon for affifting them. In this Affift

-

ance given the States, the Queen perfifted till the

End of her Reign •, nor was this only done by
the Court, but both Parliaments and Convoca-
tions granted her feveral Aids to maintain thefe

Wars : And in the Preambles of thofe Subfidy

Acts, the Queen's Proceedings in thofe Particulars

were highly approv'd and magnify'd. Bilfon, Bi-

fhop of Winchefter, and feveral other "Writers in

that time, juftified what fhe did; and not one that

I ever heard of, cenfured or condemned it.

Upon King Jqmes's coming to the Crown, the

firft great Negotiation was for a Peace between

Spain and the United Provinces ; which lafted fe-

veral Years. The States infifted on a Preliminary,

That they fhould be acknowledged Free, Sove-

reign and Independent States ; the Spaniards

would not yield to this, nor would the States re-

cede from it. Some here in England began to

fay, They were form'd in Rebellion, and ought

not to carry their Pretentions too. far: Upon that,

.King James fuffer'd a Convocation to meet ; and

a Book of Canons, with relation to the fupreme

Authority, was prepar'd ; in which, tho' the Au-
thority of the Prince, even when he becomes a

Tyrant, is carried very far ; yet the Cafe of the

Maccabees is dated ; and, it was determined, That
when a new Government, tho' begun in a Revolt,

is come to a thorough Settlement, it may be owned
as Lawful. Kins, James, who was jealous . enough

of the Regal Authority, yet did not like their

carrying thefe Matters fo far : He .ordered the

whole Matter to be let fall fo entirely, that there

is not a Word of it in the Books of Convocation :

iBut Archbifhop Sancroft found this .Collection of

Canons at Durham, under Dr. Overhall's Hand,
which he copied out, and Liceqfed the Book a

few Days before he fell under his Sufpenfion. I

foon faw that it had a Relatipn to the Affairs in

Holland : For the Dutch delighted to compare their

iirit Beginnings to that of the Jews in Antiochus's

time : They compared King Philip to Autiochus

Epiphanes, and.the Prince of Grange to Judas Mac-
cabeus. But I faw much clearer into the Matter

by an Original Letter of King James, which a

worthy Gentleman fen.t me. I knew his Hand
well, the Letter is in Print ; but I Wiil'lread fome
particulars out of it. It is directed to Dr. Abbot,

afterwards Archbifhop of Canterbury. It begun
with cenfuring fome Pofitions concerning a King
in Poffefiion, the fame with our Modern Term .of

a King de fatlo : He goes on in thefe Words,
My Reafon of calling you together, was to give your

Judgments, howfar a Chrijlian and aProteftantKing,

may concur to affift his Neighbours fp Jhake off their

Obedience to their own Sovereign, Upon theAccount of

Oppreffion, 'Tyranny , or what elfe you like to name it,

In the late keen's Time, this Kingdom was veryfree

in affifting the Hollanders both with Arms and Ad-
, vice ; and none of your Coat ever told me, that any
fcrupled about it in her Reign. Upon my coming to

England, you< may know it came from fome of your -

felves to raife Scruples about this Matter ; yet I never
took any notice of thefeScruples, till theAffairs of Spain
and Holland forced me to it. I call'd my Clergy toge-
ther, tofatisfy not fo much me, as the World about us,

of the Juftnefs of my owning the Hollanders at this
time. This I needed not to have done, and you have
forced me to fay, I wifh I had not. He reflects on
thofe who had a great Averfion to the Notion of
God's being the Author of Sin, which plainly
points at Dr. Overhall, who was the firft Man of
Note among us, that oppofed the Calvinifts Doc-
trine of Predeftination ; yet he fays, They had gone
to theThrefhold of it, by faying, That even Tyranny
was God'sAuthority, andfhould be reverenced as fuch.
He concludes, Thefe were edg'd Tools, and that there-

fore they were to let them reft. Here is a full Ac-
count of King James's Thoughts of this Matter,
which was then the chief Subject of Difcourfe all

Europe over. He had Twelve Years before this

fhewed, on an eminent Occafion, that he owned
the States, when he invited them in the Year 1593,
to Chriften his Eldeft Son, Prince Henry. They
were fenfible of the great Honour done them by
it ; and tho' they were then but Low, they fent
an Embaffy, with a noble Prefent of Gold Plate,
to affift on that Occafion. This Negotiation
ftuck for feveral Years, the Spaniards refufino- to
own them in exprefs Words : The Temper found
was, they were treated with {tanquam) as with
Free States ; and the Matter went no further at
that time, than a Truce for fome Years, which
was concluded in the Year 1609. This lets us fee,

That the Words in King James's Speech that Year
to his Parliament, were not chance Words that
fell carelefly from him, A King leaves to be a King,
and degenerates into a Tyrant, as foon as he leaves

off to govern by Law : In which cafe the King's Con-
fcience may fpeak to him, as the poor Woman to Philip

of Macedon, Either govern by Law, or ceafe to be
a King.

There is another eminent Inftance towards the
End of that Reign, that fhews what the Senfe of
our beft Divines was in this Matter : When the
Archbifhop of York's Son and Mr. Wadfworth
had changed their Religion in Spain, Wadfworth
writ over a bold Defence of that ; and among
other Things, charged the Reformation with
Rebellion. This was anfwer'd by one of the beft
Books of that Time, writ by Dr. Bedell, dedica-
ted to the Prince of Wales, who afterwards pro-
moted him to a Bifhoprick. His Words on this

Head are -full : I will read fome of them. Do you
think )Sukjefls are bound to give their Throats to be
cut by their Fellow-fubjetJs, or to their Prince,, at their

mere Wills, againft their own Laws and Edicts ? Ton
would know quo jure the Proteftant Wars in France
and Holland, are juftified. Firft, The Law ofNa-
ture, which not only alloweth, but inclineth and in-

fereeth every living Thing ,to defend itfelf from Vio-

lence. SeGondJy, That of Nations, which permit

-

t.eth thofe -who are in the Protetfion of others^ to

whom they owe no more than an honourable Acknow-
ledgment, in c-afe they go about to make themfelves ab-
foiute Sovereigns, and to ufurp their Liberty, to refift

and ftand for the fame. And if a lawful Prince,

who is not yet Lord of his Subjefls Lives and GooAs,

fhall attempt to defpoil them of the fame, under co-

lour of reducing them to his own Religion, after all

bumble
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humble Remonftranees, they mayftand upon their own
guard, and being affailed, refift Force with Force, as

did the Maccabees under Antiochus. In which
cafe notwithftanding, the Per/on of the Prince him-

felf ought always to be facred and inviolable, as

was Saul to David. No Commentary is wanted
here.

My Lords, You fee how this Matter flood dur-

ing King James's Reign.. In the fifft Year of
King Charles's Reign, Grotius's Book de Jure Belli

& Pads, was publifhed at Paris, dedicated to

the King of France, while France was under the

Administration of the wifeft and mod jealous Mi-
nifter of the laft Age, Cardinal Richelieu. In that

Book, in which he afTerts the Rights of Princes

with great Zeal, yet he enumerates many Cafes,

in which it is Lawful to refift, particularly that

of a total Subverfion : And that Book is now all

Europe over in the higheft Reputation of any Book
that the Modern Ages have produced. In the be-

ginning of King Charles's Reign, a War broke out

in France, againft theProteftants •, upon which he

fent over AmbafTadors, by whofe Mediation a

Peace was concluded ; but that being ill kept,

the War broke out again ; and the King thought
himfelf bound by his Mediation to protect the

Proteflants So in the Second Seffion of the Par-

liament, 162 1, in the Demand of a Supply that

the Lord Keeper Coventry made in the King's

Name, thefe Words are to be found : France is

fway'd by the Popiflo Faclion; and tho' by his Ma-
jefy's Mediation, there were Articles of Agreement

between that King and his Subjects, that Treaty hath

been broke, and thofe of the Reformed Religion will

be ruined without prefent Help. Upon this the

Commons petitioned the King for a Fall, and de-

fired the Concurrence of the Lords, who join'd

with them in it. The King granted it, and an Of-

fice was composed fuitable to the Occafion •, in

which, among other Devotions, the Nation was
directed to pray for all thofe, who here or elfewhere

were fighting God's Battles and DeJ"ending his Altars.

Thus the whole Body of the Legiflature did con-

cur for a Fad for that, which if this Doctrine is

'true, was no better than Rebellion ; and yet the

whole Nation, Clergy and Laity, were required

'to pray for Succefsin it.

But to complete this View of the Doctrine of

our Church, it is to be confider'd, That when a

Year before this, while the Loan or Benevolence

were carried on, fome officious Divines made ufe

of thofe Expreffions of Kings having their Power

from God, as importing an Authority of a Na-

ture fuperior to the Laws of the Land. One of

thefe, Dr. Manwaring, was Impeached, and had a

ievere Sentence paffed on him for it. So I have

now made it out, beyond, I hope, the PoflMity of

Contradiction, that for Seventy Years together,

from 1558, to 1628, the Lawfulnefs of Self-de-

fence in the Cafe of illegal and violent Cruelty,

was the publ'ick and conftant Doctrine of this

Church.

Thefe were the bed and happieft Times of our

Church, as is often repeated by the Earl of Cla-

rendon : From thefe we ought to take the Stan-

dard of our Doctrine.

I go next to fhew what was the common
Doctrine for the next Sixty Years, from 1628,

to 1688. 1 muft yield up the fir ft twelve Years :

For upon the unhappy Mifunderftanding be-

tween the King and that Parliament, there was

a lono- Discontinuance of Parliaments, then the

lately condemned Doctrine was again in Vogue ;

and nothing was fo much heard of, as the Law of
Government that was from God, antecedent to

all Human Laws : Out of this fprung illegal

Imprifonments, illegal Monopolies, fevere Pro-
ceedings in the Star-Clumber, but above all, the
Ship- Money. Thefe things put the Nation in an
Univerfal Disjointing and Feeblenefs. And'when
an unavoidable Neceffity forced that King to call

a Parliament, the fatal Effects of thofe Counfels
broke out terribly. I know many fancy, that the

War is to be charged on the Principles of Self-

defence : They are much miftaken. I had occa-

fion to fee a great way into the Secret of that

time, when I examin'd the Papers relating to the

two Dukes of Hamilton. I knew a great deal

more fince from two Perfons of unqueftiona'ble

Integrity, Who knew the Secrets of that time"*

the Lord Hollis, and Sir Harbottle Grim/lone; but
all receiv'd a full Confirmation, when I found it

agreed perfectly with the noble Account given by
the Earl of Clarendcn.

No body dreamt of a War, nor had they any
Principles leading to it. But there was an un-

happy Train of Accidents that hindred Matters
from being brought to a Settlement, even while

the King was granting all they could defire. Sto-

ries were carried by Perfons about both the King
and Queen, of Words let fall, that made them
conclude, there were ftill ill Defigns on foot,

againft the Laws that Were then paffed. But
that which brought all to a Crifis, was the Dif-

covery of a Negotiation, to engage the Army to

declare againft the Parliament. Whomever com-
pares the Depofitions in RufJjzvorth, with the Ac-
count given of that Matter by the Earl of Cla-

rendon, will fee there is a great deal more in the

one, than the other is Willing to believe ; tho' he

acknowledges they had both Goring's Evidence,

and Pierces Letter with them. I will not take it

upon me to determine, whether they believ'd too

much, or the Earl of'Clarendon too little. It is

certain, they believ'd all that was in the Depo-
fitions, and a great deal more : For Goring being

continued in the Government of Porifmouth, and
his Father being advanced from being a Baron

to be an Earl, and Piercy's being made a 1 ord,

and Mailer of the Horfe to the Prince of tVales^

made them conclude they had fuppreffed a great

deal, inftead of faying more than was true. This

ftuck deep in their Hearts, and at laft fatally

broke out in the Demand of the Militia, that

brought on the War, which I do Own was plainly

a Rebellion ; becaufe a Force was offer'd to the

Kifig, not to defend themfelves from an unjuft

Invafion, or illegal Grievances, but to extort anew
Law from him.

Thus the true Occafion of the War, was a Jea-

Joufy, that a Conduct of 15 Years had given too

much ground for •, and that was ftill unhappily kept

up, by a fatal Train of Errors, in every ftep that

was made. The great Concuffion that the War
gave the Nation, and the barbarous Effufioh of

fo much Blood, efpecially of the Royal Blood of

that Bleffed KING, had at laft a happy, tho' a

late Conclufion in the Refloration : And it's no

wonder, if fuch a Series of Tragical Events, be-

got a general Horror at the Occafion of thenl.

But then it was, that had it not been for the Firm-

nefs of the Earl of Clarendon to his Evglifh Prin-

ciples, the Liberties of the Nation had been de-

liver'd up.

It
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It is to his Memory that we owe our being a

'free People ; for he with his two great Friends,

the Duke of Ormond and the Earl o\ Southampton,

check'd the Forwardnefs of fome who were defi-

rous to load the Crown with Prerogative and Re-
venue. He ftopt all this, which being afterwards

odioufly reprefented, brought on him that great

and lafting, but honourable Difgrace. The Earl

of Southampton, whofe Death went a little before

his Fall, and perhaps haften'd it the fooner, faid to

many about him, that he was a true Proteftant,

and an honeft Engliffman •, and that the Nation
would feel the Effects of his being removed, when-
foever it might happen.

That Lord, in the great Settlement after the

Reftoration, would carry thing9 no farther than

to repeal what had been extorted by the Tumults •,

and in the matter of the Militia-Act, and the

Oaths relating to it, all was morecautioufly word-
ed than is commonly underftood. To the Word
Commiffion''d by the King, fome indeed moved, that

the Word Lawfully might be added, to make ail

plain. This was pref>'d in the Houfe of Com-
mons by Vaughan, afterward Lord Chief Juftice

of the Common- Pleas. The Attorney General,

afterwards Lord Chancellor Nottingham, anfwer'd,

That was not neceffiry, for the Word Commiffion

imported it ; fince, if it was not lawfully iffued

out, to lawful Perfons, and for a lawful Reafon,

it was no Commiffion ; and the whole Houfe af-

fented to this : yet in the Houfe of Lords, the

fame word Lawfully was preffed to be added by
the Earl of Southampton, who was anfwer'd by

the Earl of Anglefey, to the fame purpofe with

what had been faid in the Houfe of Commons.
He indeed infifted to have the Word added, be-

caufe it would clear all Difficulties with many,
Who not having heard of the Senfe given in both

Houfes, might fancy, that any fort of Commiffion

being granted, it would not be Lawful to refift it.

Fie did not prevail : for it was faid, That this

Explanation being the Senfe of both Houfes, it

would be foon fpread and known over the Na-
tion. In this Senfe, it is certain, that it is not

lawful to take Arms againft any fo commiffion'd

by the King ; for that were to take Arms againft

the King's Commiffion in the Execution of the

Lav/, which is certainly a refifting the Ordinance

of God, which whofoever do, they fhall receive to

themfelves Damnation.

It was no wonder, if after fuch a War the

Doctrine of Non-Rejijlance was preach'd and prefs'd

with more than ordinary Warmth, and without

any Exceptions ; yet fome ft ill kept thefe in view :

fo did both Dr. Falkner and myfelf ; and I know
many others had them always in their Thoughts,

tho' they did not think it neceffary to mention

them.

I found the ill Effects that the carrying this

Matter fo fir, had on the Mind of that unfortu-

nate Prince, King James; for in the Year 1673,
when he was pleas'd to admit me to much free Con-
verfation with him, among many other things, I

told him, it was impoffible for him to reign in

quiet in this Nation, being of that Religion : he

anfwer'd me quick, Does not the Church of Eng-

land maintain the Doctrine of Non-Rejijtance and

Paffve Obedience ? I begg'd of him not to depend

on that ; for there was a Diftinction in that matter,

that would be found out when Men thought they

needed it. I now come to tell your Lordfhips,

how right I judged.

It is true, they pafs'd a very pompous Decree
zxOxford in 1683, but you fhall hear how long they
flood to it. In Summer, 1686, the Prince of
Orange was pleas'd to receive me into his Service

with a particular Confidence. Soon after the

Ecclefiaftical Commiffion was fet up, and upon
fome Proceedings before that Board, he was de-
fir'd from England to break with King James
upon that Head. I oppofed this, and faid, I was
convinced, that Commiffion was againft Law,
and would have ill Effects, but it did not ftrike

at the Whole. This was more warmly preffed

upon the Proceedings againft Magdalen College.

I ftill ftood to my ground ; and told both Prince

and Princefs, That if a Breach fhould follow on
thefe Matters, I could not ferve. When indeed

the Declaration was publifh'd a fecond time,

with a Refolution to have it carried thro' ; and
that many Laws were difpenfed with at pleafure ;

and Perfons who were under legal Difabilities,

were made Judges, Sheriffs and Magifl rates ; all

whofe Aclings were fo many Nullities: Then
I thought there was a total Subverfion of our Con"
ftitution ; which from being a Legal one, was
made precarious, fubject to mere Will and Plea-

fure. So I was ready to ferve in the Revo-
lution.

Some Days after we came to Exeter, Sir Ed-
ward Seymour came thither, and he prefently fent

for me : When I came to him, he asked me
Why were we a Rope of Sand, and had not an

Affociation ? I faid, Becaufe we had not yet a

Man of his Weight to begin the Motion : He
faid, if we had not one by To-morrow, he

would leave us before Night. I prefently faw a

Noble Duke, now in my Eye, and acquainted

him with this : He went to the Prince, who ap-

proving of it, an Affociation was prepar'd, and
laid on the Table next Morning ; and was after

that figned by all who came to wait on the

Prince. Three Days after we left Exeter, a Head
of a College came to the Prince, to invite him
to come to Oxford, affuring him, that the Uni-
verfity would declare for him. He went as near

it as Abingdon, but then the fudden Turn of Af-
fairs at London obliging him to hafte up, the Af-
fociation was fent thither, and was figned by the

Heads of the Colleges, and many others there;

fome doing it in a particular Warmth of Ex-
preffion, and faying, That their Hearts as well

as their Hands went with it. Upon what Difap-

pointments or other Views, I cannot tell, this Con-

tradiction to their famed Decree, five Years after

it was made, feem'd to take another Turn back
to it again ; and the Notion of a King de fatfo,

which is but a fofter Word for an Ufurper, came
in Vogue.

The Parliament, to prevent the ill Effects of
that, ftudied to fecure the Government, Firfi, by
an Affociation, and then by an Abjuration. I,

who was always againft every thing that might

break in upon Confcience, was for making thefe

only voluntary •, but they were Enacted, and they

were generally taken. A Noble Lord on the

Earls Bench, procured me the Sight of a Letter,

that went about to perfuade the taking the Ab-
juration, that he had from a Place where he be-

Jieved it had its Effect •, where I found this Dif-

tinction, That the Abjuring any Right vvhatfo*

ever that the Pretender might claim, was only

meant of a Legal Right, and that it had no re-

lation to Birth -Right, or to Divine Right. This

agreed
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agreed with a Report that went then current,

That a Perfon, in a great Poft, lent a Mcffage to

an Honourable Gentleman, who would not take

the Abjuration, that if he had an half Hour's

Difcourfe with him, he doubted not to be able

to convince him, that he might take the Abjura-

tion, without departing from any of his Princi-

ples. Towards the end of the laft Reign, a bold

Attempt was made on the King's Supremacy, by

an Incendiary, who is fuppofed to have no fmall

Share in this Matter now before your Lordfhips :

But the Attack on the Supremacy being liable to a

Praemunire, it was turn'd with much Malice, and

managed with great Prevarication, againft the Bi-

fhops, who adhered firmly to their Duty to the

King. How great a Disjointing that has brought

on this Church, is too vifible all the Nation over ;

and it tends to carry on the wicked Defign of

diffracting the Church, and undermining the Go-
vernment.

By the time the Queen was on the Throne, or

foon after, the Rehearfal began to be fpread over

the Nation, two of them a Week, which conti-

nued for feveral Years together, to be publifh'd

without Check or Controul. It was all thro' one

Argument againft the Queen's Right to the Crown

:

That, tho' it was diverfified with Incidents and

Digreflions, was kept always in view. The Clergy

were in many Places drawn into Subfcriptions for

this Paper. This look'd like a Defign long con-

nived at, to have the Queen's Title undermin'd :

Befides this, we had a Swarm of Pamphlets every

Year to the lame Purpofe, and, as was believed,

writ by the lame Hand. One fold at the Door of

the Houfe, with the Title of King William''s Exor-

litant Grants, did plainly call him an Ufurper :

and ftarting an Objection againft the Queen's pof-

fefllng the Throne, gave it this Anfwer, That fhe

did well to keep it till fhe could deliver it up to

the righteous Heir. At that time there was a quick

Profecution of a Paper, publifh'd, with the Title

of The Short eft Way with the Dtjfenters ; and upon

that, I brought that Pamphlet to a great Minifter,

and offer'd to fhew him this Paffage in it, to fee

if there fhould be a Profecution of this order'd.

He turned from me ; fo whether he heard me or

not, I cannot tell : I am fure, if he fays he did

not, I will believe him. No Profecution follow'd,

and the Rehearfal went on. The Clergy in many
Places, met at a CofFee-Houfe on Saturdays, to

read the Rehearfals of the Week, which had very

ill Effects in moft Places. I know it may be faid,

That the Queen's Learned Counfel ought to have

look'd after thefe things : But we all know, that

they ftay till they receiveOrders from theMiniftry.

The Courfe of that Treafonable Paper has been

now for fome time ftopt, fo we fee there is fome

Change in the Miniftry.

But to compleat the Infolence of the Enemies

of the Queen and of the Proteftant Succeflion,

they had the Impudence to give it out, That the

Queen fecretly favour'd them. And as this, we
all know, has been long whifper'd about among
us, fo it was more boldly given out in Scotland ;

which obliged one of the Queen's Minifters in

that Parliament, in a Speech that was printed, to

contradict this treafonable and dishonourable Sug-

geftion, That as fome Divines would have it, that

there was in God a fecret as well as a revealed

Will, and that thefe might be contrary to one an-

other ; fo they would fallen an Imputation on the

Queen, that while flic revealed her Will one way,
(lie had a fecret Will another way ; which he lo-

lemiily affirmed to be falfi, and highly injurious

to the Queen.
While the Pamphlets and thefe Reports were

thus fet about, Mr. Hoadly thought that it became
him to affert the Queen's Title, by juftifying the

Revolution, out of which it rifes. But what an
Outcry was railed on this, that one durft diftuib

the Progrefs of a wicked Opinion, that was vifi-

bly defigned to overturn the Government : And
yet he affcrfed nothing, but what the Counfel for

the Priibner did all fully and plainly own, That in

the Cafes of extreme Neceffity, an Exception to

the Do£trine was to be admitted, and that that was
the Cafe at the Revolution.

But as th:fe Notions have been long let run a*

mong us, fo they have appeared in a moft violent

and unguarded manner, ever fince the Attempt of
the Pretender ; and more of late,, fince the Preli-

minaries upon the Overtures for a Peace, feem to

extinguifh their Hopes. What Sermons on this

Head are preached in this City, at Affizes, at Bath,

and at many Cathedrals ? Furious Men fit them-
felves with fome hot Sermons, which they carry

about from Place to Place, to poifon the Nation.

This has not only the vifible Effect: defigned by it,

of fhaking many in their Allegiance to the Queen,

and in their adhering to the Proteftant Succeflion j

but it has a curfed Effect on many others, on whom
this their Defign does not fucceed.

I am very fenfible there is a great deal of Im-
piety and Infidelity now fpread thro' the Nation :

This gives every good Mind all poffible Horror s

but I muft tell your Lordfhips, on. what a great

part of it is founded: for fince my Converfation

with Wilmot, Earl of Rochefter, I have had many
Occafions to difcourfe with- Perfons tainted with

thofe wicked Principles; and I do affirm it, that

the greateft Prejudice thefe Perfons have at Reli-

gion, at the Clergy, and at the Fublick Worfhip
of God, is this, that they fay, They fee Clergy-

men take Oaths, and ufe all Prayers, both or-

dinary and extraordinary, for the Government,

and yet in their Actings and Difcourfs, and of

late in their Sermons, they fhew vifibly that they

look another way: from whence they conclude,

They are a mercenary fort of People without Con-

fcience.

I hope there are not many that are fo corrupted

and fo fcandalous : I am fure I know a great many
that are far otherwife,. who preach, fpeak and act

as they fwear and pray ; but thofe who act in an-

other way, are noify and impudent, and fo bring

an Imputation on the whole Body. And unlefs an

effectual Stop is put to this Diftemper, it is not

poffible to forefee all the ill Confequences that may
follow upon it.

I have, I am afraid, wearied your Lordfhips

;

but I thought it was neceffary, once for all, to

enlarge copioufiy on this Argument. And now to

come clofe to the Article, and the Sermon, for I

meddle not at all with the Perfon of the Man,

whatever genera] Expreflions might very well have

been ufed, in fetting forth Pajfive Obedience and

Non-Refiftance before the Revolution ; becaufe odi-

ous Cafes ought not to be fuppofed, and therefore

are not to be named, yet fince Refinance was ufed

in the Revolution, and that the late King invited

all the Subjects to join with him, which was in

them certainly Refinance ; and fince the Lawful-

nefs
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nefs of the Revolution is fo much controverted, the

condemning all Refiftance in fuch crude and gene-

ral Terms, is certainly a condemning the Revolu-

tion. And this is further aggravated from thofe

Limitations on our Obedience, in an Act pall foon

after the Revolution, by which, in Cafe our Prin-

ces turn Papijls, or marry Papijls, the Subjects are

in exprefs Words difcharg'd from their Allegiance

to them. Certainly this puts an End to the No-
tion of Non-Rejijlance in any Cafe, or on any Pre-

tence whatfoever. For thefe Reafons, I think the

firft Article of this Impeachment, is both well

grounded, and fully made out.

He Bijhop of Oxford'* * Speech in the Houfe of Lords, on the firft Article of

the Impeachment of Dr> Henry Sacheverell.

My Lords,

SO M E of this Bench are neceffarily call'd up,

by Words which fell from the noble Lord

who fpake third in this Debate, who was pleas'd.

to mention among other ftrange Things, Bijhop

voting contrary to their Doctrines. The Opinions

of feveral of the Reverend Prelates have been read

before your Lordfhips in Wejlminier-Hall : They
were firft quoted by the Counfel for the Defen-

dant, and by their Order read in fuch a partial

and unfair manner, that if I may be allow'd to

ufe any other Author after the fame way, to take

a naked Propofition out of his Book, and not con-

fider the Coherence or Dependance of the Words,

how it may beexplain'd or limited in other Places,

to read juft fo far as may ferve my Purpofe, and

flop when any thing follows that may fet the

Matter in a juft Light, I dare undertake to make
any Author fpeak on which-ever fide of the Quef-

tion I pleafe.

But the Managers for the Honourable Houfe of

Commons did Juftice to thole Reverend Prelates,

by obliging the Clerk to read other Paffages in

their Books, which clearly explain'd their Opi-

nions •, and fo the only Purpofe that was eventual-

ly ferv'd by producing thofe Quotations, was that

which, I fear, was not intended ; the vindicating

thofe Reverend Prelates from the uncharitable Im-
putation of having afferted a Doctrine in their

Writings, which they had contradicted by their

Practices, in relation to the Revolution, and the

Government founded upon it.

I hope to be able to reconcile the Vote which I

fhall give, with the Opinion which I have always

been of, and which having not been produced be-

low, I ftand up to give it your Lordfhips here ;

being far from cenfuring, far from entertaining

the leaft difrefpectful Thought of any that fhall

differ in Opinion from me.

I own the Subject now in debate, is a matter

of great Confequence, and of great Nicety and

Tendernefs ; and that he, who fhould prefume to

entertain your Lordfhips upon it, ought to be bet-

ter qualify'd, and better prepar'd than I am in

other Refpects ; but I will give place to none in

thofe that follow, viz. in delivering my felf with

that Refpect and Deference which is due to this

Houfe, that humble Diffidence which becomes a

juft Confcioufnefs of my own Weaknefs, and that

Plainnefs and Sincerity which becomes that Cha-
racter, which however unworthy of it, I have
the Honour to bear •, and then I am fure I may
depend upon your Lordfhips known Candor, Ho-
nour and Juftice, that if any thing fhould fall

from me lefs correct, or lefs guarded than it ought
to be, it fhall receive the moft favourable Con-
flruction that it is capable of.

Before I deliver my Opinion, I beg leave briefly

* Dr. William Talbot.

to ftate the Queflion ; and in order to that, to

lay down two Premifes.

1. That Government in general, was in its ori-

ginal Inftitution, defigned for the Good of the

whole Body. Men were not form'd into Societies,

only to be Subjects of the arbitrary Wills, the fla-

vifh inftruments in the gratifying the ambitious

or other corrupt Defigns, of any one or more
Men ; but for the Safety and Profperity of the

whole Community.
2. That in the Holy Scriptures (as far as I can

find) there is no Specification of any one particu-

lar Form of Government to which all Nations and
Bodies of Men, in all Times and Places ought to

be fubject ; nor are there any fuch exact Accounts

of the Extent of the Power of the Governor, or

Obedience and Submiffion of the Governed, as can

reach to all Cafes that may poffibly happen.

There are many general Precepts requiring the

Obedience and Submiffion cf Subjects to their

Governors : Let every Soul be Jubjebi to the Higher

Powers : You muji needs be Jubjecl not only Jor
Wrath, but aljo jor Conjcience-J'ake : He that rejijls

9

rejijls the Ordinance oj God : AndJubmit yourjetves
to every human Conjlitution Jor the Lord's Jake, 6cc.

But yet thefe Scriptures do not tell us how far

we mull obey and be fubject, nor do they necef-

farily imply that there can never be any Cafes

wherein we may not obey and not be fubject, but

refill ; becaufe there are other Places in Scripture,

where other Duties are requir'd in Terms as large

and general as thefe, nay in univerfal Terms,
which yet mull admit of Exceptions.

Some of the moft zealous Contenders for the ab-

folute Power of the Prince, and unconditional

Submiffion of the Subject, found themfelves very

much upon the fifth Commandment, Honour thy

Father and Mother, which they expound as com-
prehending political as well as natural Parents

;

and I do not gain-fay it : But then pray, my Lords,

let us fee in what Terms the Duty of Children to

their natural Parents is requir'd in Scripture :

Children, fays the Apoftle, obey your Parents in

all Things. This Expreffion is furely univerfal

enough ; and from hence, according tofome Mens
Reafoning, it muft iollow, if Children muft obey
their Parents in all things, then they may refift

in none.

But will any body fay, that notwithftanding

the Univerfality of this Precept, there may not

be fome Exceptions and Limitations underftood,

both as to the active and paffive Part of the

Child's Obedience ? As to the active, no one
will deny, but the Command mull be reflrain'd

to Licita & Honejta -, they are not to obey in all

things abfolutely, but in all things that are law-

ful and honeft.

And
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And as to the paffive Part of the Child's Obe-

dience, the Submiflion or Non-Refliftance requir'd,

permit me to put a Cafe : Suppofe a Parent in a

Phrenzy, in a Fit of Drunkennefs or Paffion,

draws his Sword, and attempts to kill his inno-

cent Son, and the Son has no way to elcape

from him; Is he oblig'd by this Duty of not re-

filling, to (land ftill and let his Father flieath

his Sword in his Bowels ? May he not, tho* he

muft ftill have a care of his Father's Life, defend

his own ? May he not put by the Pafs, grapple

with his Father, and dilarm him if he can ? My
Lords, furely he may ; that prime Law of Na-
ture, of Self-Prefervation, will jufbify him in it:

And then why may not the fame Law of Self-

Prefervation juftify the Political Child, the Body
of the People, in defending their political Life,

i. e. their Conftitution, againft plain and avow'd

Attempts of the political Parent utterly to de-

ftroy it? And it is upon this Point only that I

fhall ftate the Queftion.

I do allow, that in all Governments whatfo-

ever there is an abfolute Power lodg'd fome-

where. With us, as I humbly conceive, that

Power is lodg'd in the Legiflature; for which I

have the Authority of a great Politician and
Statefman, Sir Thomas Smith, who was Secretary

of State to two Princes, King Edward VI. and

Queen Elizabeth ; who in his Book, De Republica

Angl. a Book feen and allow'd, as is faid in the

Title-Page, in that Chapter where he treats of

our Parliaments, and the Authority thereof, lays

down this Affertion, * The moft high and abfolute

* Power of the Realm of England confifteth in the

* Parliament* And giving particular Inftances of

that Power, among others, mentions this, ' That
1 the Parliament gives Forms of Succeffion to the
4 Crown*
The executive Power with us is lodg'd with

the Prince; and I do readily allow, that the

Prince fo vefted with the Executive Power, and

all others lawfuiiy commiffion'd by him, acting

according to their Commiffion, and within thofe

Laws with the Execution whereof he and they

are reflectively trufted, are irrefiftible : The Per-

fon of the Prince is always inviolable ; no perfonal

Faults in him •, no Injuries to particular Perfons,

where they can have no Redrefs by Law, as in

feveral Cafes they may have; no general Male-

Adminiftration, whereby the Publick may be

greatly hurt, can juftify any forcible Refiftance

of his Subjects; nor any thing elfe than a total

Subverfion of the Conftitution.

But if in a legal Monarchy, where fuch Laws

have been enacted by common Confent of Prince

and People, as are to be the Meafures of his Go-

vernment, as well as of their Obedience, that

limit his Power, as well as fecure their Rights

and Properties, the Prince fhall change this Form

of Government into an abfolute Tyranny, kt

afide thofe Laws, and kt up an arbitrary Will

in the room of them : When the Cafe is plain,

and when all Applications and Attempts of other

Kinds prove unfuccefsful ; if then the Nobles and

Commons join together in defence of their An-

tient Conftitution, Government and Laws, I can-

not call them Rebels. Allow me, my Lords, to

lay before you a few things in maintenance of

what I have advanced. And,

1 . I would humbly offer fome Facts, which I

allow do not directly prove what I have faid

to be true, but they do prove it to have been

Vol. V.
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the Opinion of our Princes, Parliaments, Clergy
and People, in the Reigns of thofe three great
Princes, Queen Elizabeth, King James and King
Charles I. I mean the Affiftances which thole
Princes gave to the Subjects of other Countries
that were refilling their refpediive Princes; and
to enable them to do fo, they had Subfidie's
given them in Parliament and Convocation

,

and there were Prayers compofed and ufed for
the Succefs of their Arms.

Surely, my Lords, if thofe Princes, Parlia-
ments, Clergy and People, had been of opinion,
that the Refiftance of Subjects againft their Princes
was in no cafe lawful, but always damnable Re-
bellion ; they would never by aiding and affifting

fuch Rebels have involv'd themfelves in the Guilt,
and expos'd themfelves to the dangerous Confe-
quences of fuch a Sin. I mention not the parti-

cular Stories, becaufe they are better known to
your Lordfhips than to me, and becaufe I doubt
not but in the Courfe of this Debate, fome Lord
or other will give a larger Account of them.
But I cannot forbear obferving one thing rela-

ting to that Affiftance, which that pious Prince,
and now glorious Saint in Heaven King Charles I.

gave to the Rochellers, who were furely the Sub-
jects of the King of France: He order'd aFaftby
Proclamation, and appointed a Form of Prayer to

be drawn up for the imploring of God's Bleffing.

It is highly probable, that Bifhop Laud had the
great Hand in compofing thofe Prayers, he being
then Bifhop of London, and in great Favour, and
the Archbifhop of Canterbury, Abbot, at that time
in Difgrace. But whoever compos'd them, I beg
leave to read part of one of the Collects in that

Office :

' Lord GodofHofis, thatgiveftViclory in the
' Day ofBattel, and Deliverance in the time ofTrou-
' ble, We Befeech thee to ftrengthen the Hands, and
' encourage the Hearts of thy Servants, infighting thy
' Battles, and defending thy Altars that are among
' us, and in all the Reformed Churches* It feems
the Reformed Churches were thought to have
God's Altars among them then, however they

have been villify'd fince. But that which I would
obferve from this Paffage is this, That neither

that excellent King who commanded thofe Prayers

to be compofed, nor the Bifhops who compos'd
them, nor the Clergy and People who ufed and
join'd in them, could in fo folemn a manner have
recommended thofe Forces to the divine Pro-
tection and Favour, and as fuch as were fighting

God's Battles, if they had thought they were
fighting againft God in his Vice-gerent; and as

defending his Altars, if they believed they were
refilling his Ordinance.

2. I could produce feveral Authorities in fup-

port of what I have laid down, but I fhall men-
tion but one: It is in a Book written profeffedly

on this Subject, and the Paffage I fhall quote

comes home in point to the matter in hand. The
Book was written in Queen Elizabeth's Time:
every one that is acquainted with the Hiftory

of her Reign, knows what Attempts were made
by the Pope and his Party againft her Govern-
ment and Life, by excommunicating, depofing

her, abfolving her Subjects from their Allegiance,

by railing Tumults and Infurrections, by Dagger,

Poifon, and what not: And 'tis certain, that

they were thefe wicked Practices of the Pope and
his Followers, and the Doctrines by which they

juftify'd them, that the Compilers of the Homi-
lies, which were then made, and other Authors,

5 P who
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who then wrote about the Power of the Prince

and the Duty of the Subject, had principally in

their View. The Book I mean, is_ intitled, The

true Difference between Chriftian Subjection and Un-

chrifiian Rebellion. It is written by way of Dia-

logue between a Chriftian, whom the Author calls

Theophilus, and a Jcfuit whom he calls Philander.

I beg leave to read a Quotation out of it. Theo-

philus the Chriftian fays, / bufy not myfelf in other

Men's Commonwealths asyou (the Jefuits) do, neither

will I rajhly pronounce all that refift to be Rebels :

Cafes may fall out evenin Chriftian Kingdoms, where

the People may plead their Right againft their Prince,

and not be charged with Rebellion. Philander the

Jefuit arks, As when for Example ? Theophilus the

Chriftian replies thus : If a Princefhould go about

tofubjecl his Kingdom to a foreign Realm, or change

the Form ofthe Commonwealthfrom Impery to Tyran-

ny, or negletl the Laws eftablifh'd by common Confent

of Prince and People, to execute his own Pleafure : In

thefe and other Cafes, which might be named, if the

Nobles and Commons join together to defend their

antient and accuftom'd Liberty, Regiment, and Laws,

they may not well be accounted Rebels. This Book is

faid, in the Title-page, to have been perufed

and allow'd by publick Authority, was written

by a great Man, Dr. Bilfon, then Warden of Win-

defter College ; printed at Oxford by the Univerfi-

ty Printer, and dedicated to Queen Elizabeth ; and

the Author was afterwards made Bifhop of Win-

chefter. I could offer many other Authorities, not

from falfe Sons, or. perfidious Prelates of the

Church, not from Men of factious and antimo-

narchical Principles in relation to the State; but

venerable Names, Ornaments to the Ages they

Jived in, and fuch as will be remembred with

Honour in fucceeding ones : But I am fuperfeded

in producing, and your Lordftiips Trouble faved

in hearing more particular Quotations to this

purpofe, by what is yielded by a Reverend Di-

vine of great Parts and Learning, far enough

from the Sufpicion of being prejudic'd againft

the Rights of Princes, or partial to thofe of the

People ; I mean the Reverend Dean of Carlifle,

who in a Latin Difcourfe preach'd and printed in

this Town upon the Duty of Submiffion, ftating

fome Cafes of extreme Neceffity, and putting

the Queftion, Whether it may not be lawful for

the People in fuch Cafes to refift ? anfwers, Viri

boni & graves, &c. ' That good and judicious

< Men, that have taken great and ufeful Pains

« in defending the Rights of Princes, and repref-

' fing popular Licence, have contended that it is

' lawful :' He adds indeed, ' Whether they have

' done right or wrong, let others judge-,' and

does not give his own Opinion. But lince he

has granted, that fuch Men as he has defcribed,

Men of Probity and Judgment, zealous Affertors

of the Rights of Princes, and Repreffors of po-

pular Licence, have contended that in Cafes of

extreme Neceffity it is lawful for the People to

defend themfelves; I may comfort myfelf, if I

err in my Opinion, that I err in good Company.

But I humbly conceive I do not err, and that,

3. For this plain Reafon, That if it be utterly

unlawful to refift in any cafe whatfoever, even

that of a total Subverfion of the Conftitution

and Laws; then there is no Diftinclion of Go-

vernments, of abfolute, I mean, and limited:

or if there be a Diftinclion, it is a nominal one,

without any real Difference. For what Difference

is there between a Prince's governing arbitra-

rily without Law, and governing arbitrarily a-

gainft Law? betwixt having no Laws at all, and
having precarious Laws chat depend intirely on
the Will of the Prince, whether he will obferve

one of them, or fubvert them all ; and if he does,

the People cannot help themfelves ?

But, my Lords, I hope and believe that there

is a real Diftinclion of Governments, and that the

Subjects of all Governments are not in the fame
wretched Condition that thofe of France and
Turkey are in. I hope we have not boafted falfly

or vainly of our own Form of Government, thatt

we are blefs'd with a Conftitution more happy
than any other Nation in the World enjoys, that

allows and fecures as great, and (I had almoft
faid) God-like Powers and Prerogatives to the

Crown, as any wife and good. Prince can defire j

a Power of doing every thing that is good, and
nothing that is ill ; and at the fame time fecures

moft valuable Rights and Privileges to the People.

What wife or good Prince would not rather

chufe to reign over free Subjects, than tyrannize

over Slaves? To receive a willing cheerful Obe-
dience, proceeding from the Principles of Gra-
titude, Love and Intereft, as well as of Duty,
rather than a forced one, owing mcerly to a Principle

of Fear, the Principle from whence the Indians

worihip the evil Spirits ?

My Lords, fuch a Frame of Government your
Lordftiips have receiv'd from your Anceftors

;

and I hope and truft, that in grateful Refpect to

their Memory, and in tender regard to your Pofte-

rity, (I fay nothing ,of ourfelves, my Lords ; for

as for us who have the Happinefs to live under
the Government of the beft of Princes that ever

Heaven blefs'd a Nation with ; for us, I fay, were
our Government as arbitrary as any in the Eaft,
yet I fhould think our Rights, Liberties and Pro-
perties, and whatever is moft dear and valuable to

us, as fafe if they depended entirely upon Her
Majefty's gracious Will, as they are now they
are fecured to us by our Laws, or ftronger Fences,

if they could be made) but I fpeak in regard
to thofe that are to come after us : and I do hope
and truft, that as your Lordftiips have receiv'd

fuch an ineftimable Treafure from your Prede-
ceffors, you will tranfmit it inviolable to your
Pofterity.

My Lords, I fear I tire you, but I muff, beg
your Patience a little longer, while I exprefs my
Surprize and Wonder that the Doctrine of Paffive

Obedience and Non-Rejiftance, in the unlimited Ex-
tent in which fome explain it, is fo diligently in-

culcated, and fo zealoufly prefs'd at this Time.
Paffive Obedience, I own, when truly ftated, is a

truly Chriftian Duty ; a perpetual Duty as to the

Obligation, but occafional as to the Practice of
it. Now Preachers do not ufually, neglecting the

preffing of other Duties of more conftant Practice,

lay out their Time and Labour in filling both Pages

of their Difcourfes with earneft Affertions and vio-

lent Exhortations to the Practice of an occafional

Duty, unlefs they have fome near Profpect of an Oc-
cafion for the Exercife of it. And yet, my Lords,

has this one Duty been of late, more frequently and
earneftly afferted and urged both from Pulpit and
Prefs, than all the other Duties of Chriftianity

:

And what Occafion for this does any one pretend

to have in view ?

Can there be a Wretch fo abandon'd, fo loft to

all Senfe of Gratitude and every thing that is

good, as to be capable of admitting a Thought,
that
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that our gracious Queen has done, is doing, or

intending to do any thing, that may give her Sub-
jects occaiion for the Practice of this Duty : Has
fhe not, ever iince her happy Acceffion to the Throne,
poftponed, facrificed her own Repofe and Eafe
to the Quiet and Happinefs of her Subjects ? Has
fhe not clearly fhown that fhe has nothing fo much
at heart, as the Good and Profperity of her People,

the true Intereft and Honour of her Kingdom,
which me has carried higher than any of her Royal
Predeceffors ever did before her ? Has fhe not ap-

prov'd herfelf a true Parent of her Political Children,

by exerciling as prudent a Care of, and expreffing

on all Occafions as tender an Indulgence to

them, as any natural Parents ever did towards

theirs ?

If then there be no Occafion from the Conduct

of our Prince, is there any Reafon from the Beha-

viour of her People that may juftify this extraor-

dinary and otherwife unfeafonable Zeal for this

Doctrine ? Do they (excepting fuch as the Zea-

lots for this Doctrine have excited to difturb her

peaceful Reign at home, by rebellious and dan-

gerous Tumults and Infurrections) fliew any Un-
eafinefs under her Majefty's Government, or

Inclination to throw it off? Do they not blefs

their glorious Queen and God for her ? Do they

not on all Occafions exprefs their grateful Senfe

of the many ineftimable Bleffings they enjoy thro'

her Adminiftration ? Do they not constantly offer

up their devout Prayers to God for her long Life

and happy Reign ? Do they not willingly pay their

Taxes far the Support of her Government, cheer-

fully expend their Treafure and Blood too in Defence

of it?

What then can be laid for fuch a Conduct, which

ean have no other natural Tendency than to create

unreafonable Jealoufies of her People in the Head
of our Queen, and groundlefs Fears of their Queen
in the Hearts ofher People ? Jealoufies in the Queen,

that her Subjects are inclinable to rebel againft her,

when the Clergy think it neceffary thus to prefs thefe

Reftraints upon them ; and Fears in the Peoplewhen
their Paftors arefo induftrioufly preparing them for

Sufferings.

My Lords, I would not be thought to charge

upon all that hold and affert this Doctrine, the

Confequences which I may with too much Rea-

fon charge upon fome of them ; I mean fuch as do

not allow Her Majefty's Title to the Crown, but

refufe to take the Oaths to Her, or join in Prayer

for Her, and have upon that account form'd one

of the moft unaccountable Schifms that ever was

made in the Church. Some of thefe have engaged

zealoufly in afferting this Doctrine ; and one of

them in a Paper written in Vindication of it, has

not been afraid to infinuate a Parallel between the

Cafe of Her Majejly and the Pretender, and that of

Athaliah and Joafo.

Horrid Suggeftion, that would make one trem-

ble ! What do thefe Men mean ? Any Service to

Her Majefty ? No : The Confequences as to them

are plain. If to refill upon any Occafion whatever

be unlawful, be Rebellion, damnable Rebellion;

then the Revolution was Rebellion, and all that

were concern'd in it are involv'd in that Guilt

;

then we have continued in a Rebellion ever fince ;

then if we wou'd avoid Damnation, we muft repent

of that Sin : but there is no true Repentance without

Reftitution, and if there muft be Reftitution, they

will tell you what that is.

Vol. V.

I would charitably hope, that the unfortunate
Perfon now in Judgment before your Lordfhips,
did not intend to carry Matters fo far : But I muft
fay, his Doctrine as he has ftated and managed
it, under his Head of Falfe Brotherhood with re-

lation to the State, does give too great a Handle '

for thofe that have fuch Views, to impro've what he-

has faid to their Purpofes.

The Counfel for him, have labour'd to defend
him againft the Charge in this Article, by pro-

ducing a great many Quotations out of the Homi-
lies, Statutes, and Writings of Divines dead and
living, wherein this Doctrine has been laid down
generally. They all allow'd that Cafes of ex-

treme Neceffity were always excepted out of this

general Doctrine ; and that tho' the Exception was
not exprefs'd, yet it was always imply'd •, and
they allow'd farther, that the Cafe of the Revolu-
tion was a Cafe of fuch Neceffity : But how did

they apply this to the Cafe of their Client ? Thus :

They faid, that thofe Divines whom they had
quoted, were never found fault with for afferting

the Doctrine in general Terms, not expreffing but

tacitly implying the Exception : Then they afk'd,

Why fhould the Doctor be charged for afferting

the Doctrine in general Terms, as others had done,

not expreffing the Exception which they had not

exprefs'd ? Why fhould not he be intitJed to the

favourable Conftruction of tacitly implying the Ex-
ception of Cafes of Neceffity, fuch a Neceffity as

they allow'd juftify'd the Revolution ?

Indeed I fhould readily have admitted the Plea,

if the Doctor had done no more than barely affert

the Doctrine in general Terms, and his only Fault

had been that he had not exprefs'd the Exception

which he tacitly imply'd : But has he done no
more than this ? Has he not mention'd the Cafe

of the Revolution, with no other view, as I can

fee, than to expofe it ; not as an Exception out

of his general Pofition, but an Objection againft

it ? Our Adverfaries, fays he, that is, thofe that

oppofe his general Doctrine, think they have us

fure, i. e. effectually confute that Doctrine, by
objecting the Revolution. This Objection muft

fuppofe that there was Refiftance at the Revolution

;

for to fay that the general Doctrine, That it is not

lawful in any Cafe to refift, is not true, becaufe

the Revolution was lawful, in which there was no
Refiftance, would be a wonderful Objection in-

deed : I fay, Refiftance muft be fuppos'd in the

Objection, to make Senfe of it. How then does

he folve this Objection ? Does he fay the general

Doctrine always implies an Exception of Cafes of

Neceffity ? That the Revolution was a Cafe of fuch

Neceffity, and therefore that Neceffity juftify'd the

Refiftance at the Revolution ; No, but by ad-

vancing a ftrange Pofition (which he proves by

as ftrange a Medium) viz. That there was no Re-

fiftance at the Revolution : plainly implying, that

if there was Refiftance at the Revolution, which

every body knows there was, the Revolution (lands

condemn'd by his general Doctrine. So that I

cannot fee that his learned Counfel, who wanted

neither Abilities nor Inclinations to ferve him, have

at all defended him againft the Charge in this Article.

But this they have effectually done, they have given

up his general Doctrine, if it admits of no Excep-

tions ; and thereby clear'd the Revolution and the

neceffary Means whereby it was brought about, from

thofe black and odious Colours which he endea-

vour' d to caftupon them.

5P2 After
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After all, I can truly appeal to my own Pleart,

and a greater than it, the Searcher of it, that I

am not any ways prejudiced againft the Perfon of

the unhappy Prifoner, but rather in favour of him,

as I am of all Men in his fuffering Circumftances,

by a natural Tendernefs (it may be a Weaknefs,

but fuch a one as I cannot help) which never fuf-

fers me, however oblig'd in J'uftice to it, to do a

hard thing to any one however deferving it, with-

out doing at the fame time a hard thing to myfelf:

And if your Lordfhips mould be of Opinion in

the Ccnclufion of this Trial, That the Commons
have made good their Charge againft him, I am
fure I could come into as eafy a Sentence upon

him as may be confiftent with the Honour and

Juftice of your Proceedings, and with that which

I take to be the chief End in all Pur.ifhments,

not fo much the hurting the Offender, as the pre-

venting the like Offences, and hindring others from

committing them for the future.

But ftill, my Lords, there is furely a Tender-

nefs and Companion due to our Queen, our Coun-

try, and our Pofterity •, all which, I humbly appre-

hend, are highly concern'd in the Iffue of this Affair.

If Clergymen may with Impunity publickly in

their Sermons arraign and condemn the Revolu-
tion ; befides the Reflections they caft upon all

the worthy Patriots that were concern'd in that

great Work, the Commonalty, Gentry, and
Nobility, Lords upon every Bench in this

Houfe ; befides this, it muff make, it muff, fap

the very Foundation of our prefent Eftablifhment,

as it Hands upon the Foot of the Revolution, and
utterly deftroy our future Hopes in the Proteftant

Succeffion, which is founded upon that bottom
only.

My Lords, I muft humbly afk Pardon for having;

trefpafs'd fo long upon your Patience, and wili

conclude with this one Word, That in my Opi-
nion, tkcfe Praflifings of Clergy-men (to life the Ex-
preffion of a great and eminent Prelate) in State-

Mailers, are of that dangerous Tendency and Confe-

quence, that if there be not fome effeffual Stop put to

thefe Pratlifings, thefe Pratlifings will, in time, put
an effeblual End to our Confiitution.

The Commons had therefore Reafon to bring

this Matter in Judgment before your Lordfhips,

and I think they have fully made good their Charge
in the firft Article of their Impeachment againft

Dr. Sacheverell.

The Bifiop ^Lincoln's * Speech to the Houfe of Lords, March the iyth, at

the opening of the fecond Article of the Impeachment againft Dr. Sache-

verell.

My Lords,

IT was the Misfortune of fome of our Bench,

that in the Profecution of the foregoing Ar-

ticle of this Impeachment, a Noble Lord, who
fpoke very early to that Point, was pleafed not

only to anticipate our Judgment in that Particu-

lar; but to do it with this pretty hard Reflec-

tiod, That in giving it, as he fuppos'd we would,

we fhould vote contrary to our own Doctrine. It

is not improbable but that, in the Couife of the

prefent Debate, another Arrow may be drawn

out of the fame f Quiver to fhoot at us; and v/e

may be told, that in defending of the
||
Tolera-

tion granted by Law to the Diffenters, we fhew

ourfelves to be Apoftates from our own Order.

But from both thefe Imputations I am perfuaded

both our Writings, and our Actions, will fecure

us in the Judgment of all indifferent Perfons.

The Subftance of this Second Article of the

Impeachment, which your Lordfhips are now
about to enter upon, is this: ' That Dr. Sache-
4 verell in his Sermon doihfuggeft and maintain, that
4 the Toleration granted by Law is unreafonable,
1 and the Allowance of it unwarrantable. That he
1

is a Falfe Brother with relation to God, Religion,
1 or the Church, who defends Toleration, and Liberty
1
of Confcience. That ^ueen Elizabeth was deluded

1 by Archbijhop Grindal to the Toleration of the

* Genevian Difcipline: And that it is the Duty of
6 fuperior Paftors to thunder out their Ecclefiaftical

' Anathemas againft Perfons entituled to the Benefit

' of the Toleration ; and infolently dares, or defies,

c any Power on Earth to reverfe fuch Sentences'

This, my Lords, is the Sum of this part of the

Commons Charge againft Dr. Sacheverell, and I

think the Managers have fully made it out; not

* Dr. William Wake.
•)- See Dr. .SacheverdlV Anftocr to the ift Article of Impeachment.

II Dr. SachcverellV Sermon at St. PauiV, Pag. 8. £ Serm. pa

by bare Intendments, by unneceffary Implica-

tions, and forced Conftructions ; not by piecing

together broken Sentences, and conjoining of
diftant, and independent Paffages (as he has unjuftly

complain'd ;) but by the plain Words, and neceffary

Meaning, of a very great part of his Difcourfe.

But before I trouble your Lordfhips with the

Proof of this, give me leave, upon this Occa-
fion (tho' it be no part of the Impeachment laid a-

gainft the Preacher) to obferve to your Lord-
fhips what a ftrange Account he has thought fit

to publifh of that other popular Engine, which,

he lays, has been made ufe of X to pull down the

Church, and which he calls by the Name of Com-
prehenfion.

The Perfon who firft concerted this fuppofed

Defign againft our Church, was the late moft
Reverend Dr. Sancroft, then Archbifhop of Can-
terbury. The Time was towards the End of that

unhappy Reign, of which fo much was faid up-

on the Occafion of the foregoing Article. Then,
when we were in the height of our Labours,

defending the Church of England againft the Af-
faults of Popery, and thought of nothing elfe;

that wife Prelate forefeeing fome fuch Revolution

as foon after was happily brought about, began

to confider how utterly unprepared they had been

at the Reftoration of King Charles II. to fettle

many things to the Advantage of the Church;

and what a happy Opportunity had been loft for

want of fuch a previous Care, as he was there-

fore defirous fhould now be taken, for the better

and more perfect Eftablifhment of it. It was

vifible to all the Nation, that the more moderate

Diffenters were generally fo well fatisfied with

that

Ws Speech, /a/. Pag. z$.

:. 16, 17.
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that Stand which our Divines had made againft

Popery, and the many unanfwerable Treatifes

they had publifh'd in Confutation of it, as to ex-

press an unufual Rcadinefs to come in to us. And
it was therefore thought worth the while, when

they were deliberating about thofe other Matters,

to confider at the fame time what might be done to

gain them, without doing any Prejudice to or.: ilives.

The Scheme was laid out, and the feverai

Parts of it were committed, not only with the

Approbation but by the Direction of that Great

Prelate, to fuch of our Divines as were thought

the moil proper to be intruiled with ir. His

Grace took one Part to Himfelf: Another was

committed to the then Pious and Reverend * Dean,

afterwards a Biihop, of our Church. The re-

viewing of the daily Service of our Liturgy, and

the Communion-Book, was refen'd to a felect

Number of excellent Peribns, f two of which are

at this time upon our Bench •, and I am lure will

bear Witnefs to the Truth of my Relation. The
Defign was, in fhort, this: To improve, and,

if podible, to in force our Difcipline; to review,

and enlarge our Liturgy ; by correcting of feme

things, by adding of others ; and if it ihould be

thought . advifable by Authority, when this Mat-

ter ihould come to be legally confider'd, firil in

Convocation, then in Parliament, by leaving

fome few Ceremonies, confefs'd to be indifferent

.in their Natures, as indifferent in their Ufage,

fo as not to be neceffarily obferv'd by thofe who
made a Scruple of them ; till they ihould be able

to overcome either their WeaknefTes or Prejudices,

and be willing to comply with them.

How far this good Defign was not only known
to, but approved of by, the other Fathers of our

Church, that famous Petition, for which Seven

of them were fent to the Tower, and which con-

tributed fo much to our Deliverance, may fuffice

to fhew. The' Willingnefs there declared of coming

* to fuch a Temper as fhould be thought fit with the

' Diffenters,when that Matter-fhouldbe confider'd, and
' fettled, in Parliament and Convocation ;' maniieitly

refen'd to what was then known to feverai, if

not all of the Subfcribers, to have been at that

very time under Deliberation. And that nothing

more Was intended than I have before faid, is as

evident from what was publickly declared in a

Treatife purpofely written to recommend the De-

fign, when it was brought before the two Houfes

of Parliament, in the beginning of the late Reign ;

and Licenied by the Authority of a Noble Peer,

now prefent, who was at that time Secretary

of State : In the very Beginning of which there

is this remarkable Paffage, which I ihall beg leave

to read to your Lordfhips:
||

' No Alteration,

' that I know of, is intended, but in things declared to

< be alterable by the Church itfelfi- And if Things
4 alterable be altered upon the Grounds of Prudence

' and Charity ; and Things defective be fupplied ;

1 and Things abufed be rejtored to their proper Ufe ;

* and Things of a more than ordinary Compofition,
4

revifed and improved; whilft the Doctrine, Go-
' vernment, and Worfhip of the Church remain
1

in tire, in all thefubflantialparts of them ; we have
c

all reafon to believe that this will be fo far from
1 injuring the Church, that, on the contrary, itfhall
1 receive a verygreat Benefit by it.'

And now, my Lords, let any impartial Pcrfon
confider, what was there in fuch a Defign that

could be juftly efteem'd prejudicial to the Con-
ititution of our Church: Wherein would our
Canons have luffePd, if thofe already made, had
been more iirongly enforced ; and fome new ones

had. been added, for the Reformation of Man-
ners; for the better punilhing of notorious Of-
fenders; and to render our publick Discipline

more Uriel, and fevere ? This we have been

wiihing for, ever fince the Reformation. What
harm would it have done our Church had it now
been effected ? Or how would our excellent Li-

turgy have been the worie, if a few more doubt-

ful Expreffions had been changed for plainer

and clearer; and a Paffage or two, which how-
ever capable of a juit Defence, yet in many
Cafes feem harm to fome even of our own Com-
munion, had either been wholly left at liberty,

in fuch Cafes, to be omitted altogether ; or been

fo qualified as to remove all Exception againft

them in any Cafe. If fuch Collects, as are not

yetfadapted to the Feilivals, or Gofpels, to which
they belong, had been made more full, and ap-

pofite to both ; if fome of the occafional Offices had
been enlarged, and new ones added : If, for

Example, there had been a greater variety of

Prayers, Pfalms, and Leffons appointed by Au-
thority, initead of the Compofitions of private

Perfons, now neceffarily to be ufed, for the Vifi-

tation of the Sick ; and new Forms compofed for

the Ufe of Prifoners for Debt or Crimes: For

the greater Solemnity of receiving Profelytes into

our Church; of reconciling Penitents to it;

and of calling notorious Offenders out of it:

Thefe were fome of the main things that were

then defign'd. As for any favour to the Dif-

fenters, none, that I know of, was intended, but

what ihould have been entirely confiilent with

our own Conilitution : And I hope it will not

be thought any Crime for the Biihops, and Clergy

of our Church, to be willing to enlarge its Com-
munion, by any Methods which may be likely

to gain others, and yet not injure our own Efta-

blifhment.

But to fatisfy your Lordfhips that nothing could

have been defigned to the Detriment of the

Church ; be pleafed farther to confider, how what

was thus at firil projected in private, by felecl Per-

fons, and in a difficult Time, when no Countenance

was to be expected from Authority to any fuch

purpoie, was afterwards, if ever, to have been

brought to Maturity. And this being a matter of

publick Notice, the relation of it will admit of no

Exception.

No fooner were their late Majefties, of glo-

rious Memory, feated in their Thrones, but this

Defign was openly efpoufed by them. A Com-
million was iffued out, under the Great Seal of

England, to a large number of Biihops and other

eminent Divines, to meet together, and to con-

fider of thefe Matters. What they did, having

not had the Honour to be one of them, I ihall not

prefume to fay. This we know, that whatever

they did, it was to have been carried on from

them to the two Convocations of Canterbury and

York: And after it ihould have pafs'd their Ap-
probations, it was finally to have been laid before

the

* Dr. Patrick, Bijhop of'Ely. f The Anbtifbop of York and BiJJjop of Ely

cf the Bill for uniting Protefiants: Licenfid kytk Ciwrnwd of the Em-1 of Shrew
|| A Letter to a Mcmher of Parliament iv favour

April l. 1 6b'y Ja.l'sruoii. Pag. 2.
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the two Houfes of Parliament, and fo to have ferior Achitophels, woul

D. 9 Ann.
the two Houfes of Parliament, and fo to have

gone on to the Royal Affent. This, my Lords,

was the Courfe thro' which all that was defigned,

or fhould have been done in this matter, muft have

pafs'd : and I am perfuaded nothing very injurious

to our Church's Welfare, will ever be able to pafs

thro' all thefe.

Having thus given your Lordfhips a true ac-

count of that Defign which Dr. Sacheverell men-

tions under the Name of Comprehenfion, I

doubt not but that your Lordfhips will now be

amazed to hear, what a falfe and fcandalous Re-

port he has made of it. In the 16th Page of

his Sermon, he thus fpeaks of it: ' The worft
* Adverfaries of our Church, fays he, were to be let

' into her Bowels under the Holy Umbrage of Sons ;

* who neither believed her Faith; own'd her Mif-

ferior Achitophels, would have fignified nothint
And what Cenfure that Man deferves, who has
the Confidence to infmuate to the World, that
the Bifhops, the other Clergy, the Convocations,
the Parliament, nay, and the late King himfelf*
our glorious Deliverer; or at leaft the greater
part of all thefe, were engaged in a Project <

fa
' monftrous, fo romantic, and abfurd, (for here I
' am content to life his own Expreffionsj that
' it is hard to fay whether it had more of ^illany,
' or Folly, in it ;' I fhall fubmit it to your Loid-
fhips to confider. All I defign in taking notice
of this part of his Sermon, is only to clear the
Memory of many excellent Perfons who are dead ;

and to vindicate the Reputation of fome ftill liv-
ing, and in the higheft Stations of the Church, from
that Load of Infamy which this rafh Man has

fion; fubmitted to her Difcipline; or complied with fo much Virulence of Speech caft upon them
__ -.i 1 ... t :*. T?.- w.. -X •../•...- .r,i.:.T... A ^,1 *„ !„.. T 1/1 •__ r 1 <

' with her Liturgy. For the admitting of this Tro
' jan Horfe, big with Arms and Ruin into our Holy

' City, the firaight Gate was to be laid quite open ;

* her Walls and Enclofures to be pull'd down; and a
c High-road made in upon her Communion. Her Ar-
1 ticks to be taught the Confufion of all Senfes, Na-
' tions, and Languages'

This, my Lords, is a very ftrange Reprefen-

tation of fo good a Defign, as that I before re-

counted to your Lordfhips. Yet this Reprefenta-

tion did this bold Man, as confidently, as falfly,

make of it in the Houfe of God, and publifh to

the View of the whole Nation. For thus he

goes on :
' This pious Defign of making our Houfe

' of Prayer a Den of Thieves, of reforming our
* Church into a Chaos, is well known to have been

' attemptedfeveral times in this Kingdom, and lately

1 within our Memory; when all Things feem'd to
1 favour it, but that good Providence which fo hap-
1 pily interpofed againft the Ruin ofour Church, and
' blafted the long-projected Scheme of thefe Ecclefi-

And to let your Lordfhips fee that nothing was
intended in all that Affair but what was°both
Honourable to thofe who engaged in it, and I
am perfuaded would have been for the Intereft
and Peace of our Church and State, had it been
accomplifh'd.

I come now to that which is the proper Sub-
ject of the prefent Debate; namely to offer fuch
Paffages to your Lordfhips, as I humbly conceive
do plainly and fully make out the Second Article
of the Commons Impeachment againft the Preacher;
and prove him to have fpoken with more Freedom
than he ought, not only of the Diffenters themfelves,
but of the Toleration, (or . as he had rather we
mould call it) the Indulgence granted by Law to
them.

_
And here, as I remember, it was not deny'd

either by his Counfel or himfelf, but that he had
fpoken, and fpoken with Warmth too, againff To-
leration. The only Queftion is, What the Tole-
ration is againft which he fpake? Whether it was

aftical Achitophels.' To fay nothing more of that which has been granted by Law to the Diffen

the Defign itfelf, of which I have given an Ac- ters? Or whether it was only againft a general To
rount before; pray, my Lords, who were the

Achitophels that projected it, and muft have con-

curr'd to the Execution of it? I have already na-

med the firft, and chiefeft of them, the late

Archbifhop Saneroft. The next who openly ap-

proved of it, were the CommifTioners who met
upon it in the Jerufalem-Chamber : A Set of Men,
than which this Church was never, at any one

time, bleis'd with either wifer or better fince

it was a Church : Who it was that * prefided in

the Convocation of this Province, to which this

Project was next to be referr'd ; and who, had it

gone on, muft have had a chief Hand in the Ma-
nagement of it, I need not fay. Every one who
knows any thing at all of his Character, (and I

am fure your Lordfhips are none of you Strangers

to it) knows him to be too good a Friend to the

Eftablifhment of our Church, to have been capable

of being engaged in fuch a villainous Defign, as

Dr. Sacheverell pretends, for the Subverfion of it.

Or had he been otherwife, yet ftill the major Part

of that venerable Body muft have been as great

Achitophels as himfelf, or no Harm could have

been done by him. Pardon me, my Lords, if

the Courfe of my Argument obliges me to rife

yet one Degree higher, and to fay, that the like

Majority of your Lordfhips, and of the Houfe
of Commons, together with his late Majefty,

muft all have come into the Plot againft the

Church; or all the Skill and Malice of the in-

Jhe Lord Bi'Jhop of London.

leration of Atheifts, Deifts, Socinians, Men of no
Principles, perhaps of no Religion? Or at molt
againft fuch of the Diffenters as abufed the Indul-
gence granted them by Law; and made ufe of it

to Purpofes not at all warranted by it ? The former
of thefe the Commons charge upon him : The latter

he pretends; the better to clear himfelf of their

Charge.

To determine this Point, I muft in the firft

place beg leave to obferve, that among the feve-

ral forts of falle Brethren, enumerated by the

Preacher with relation to God, Religion, or the
Church; the fecond kind is of thofe, who give
up any Point of the Church's Difcipline and
Worfhip, Page 8. To this he adds, that thofe

are falfe Brethren who defend Toleration, and
Liberty of Confcience. And that we may the

better know what Toleration and Liberty of
Confcience he means, he fpecifies the very
Perfons to whom he refers, and of whom he
fpeaks ; the Diffenters :

' If, fays he, to comply
1 with the Diffenters both in publick and private Af-
' fairs, as Perfons of tender Confcience and Piety, to

' promote their Intereftsin Eletlions, tofneak to them
' for Places and Preferment, to defend Toleration and
* Liberty of Confcience, and under the pretence ofMo-
1 deration, excufe their Separation, are the Crite-
' rions of a true Church-Man ; God deliver us all

' fromfuch falfe Brethren.' The Toleration there-

fore, and Liberty of Confcience, againft which

he
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he fpeaks, mull necefiarily be that of the Dif-

fenters ; thole who feparate from our Church :

He names no others ; but carries die fame Per-

fons thro' his whole Sentence, both before and
after thole Expreflions. Either therefore it is no

Reflection upon the Aft of Indulgence to fay

that all thofe who defend the Toleration of the

Diflenters, and are for allowing Liberty of Con-

fcience to them, are falfe Brethren with relation

to God, Religion or the Church, Page 6, 7, and

fuch againft whom we ought to pray to God to

deliver us all, Page 8 : Or if this cannot with

any Reafon be either faid, or fuppofed, then it

mull remain that Dr. Sacheverell has here faid

what the Commons charge him withal ; and that

in exprefs Terms, viz. That he is a falfe Brother

who defends the Toleration, not of Dei lis, Socinians,

and I know not what Monllers of Irreligion, but

of the Diflenters : Thofe fame Diflenters who by

the Aft of Indulgence have a right to that Liberty

of Confcience of which this Gentleman fpeaks fo

very hardly ; and prays God to defend us from all

fuch falfe Brethren as Ihall prefume to excufe it.

But not to infill upon a fingle Paffage which

may be fuppofed to have dropt unwarily from him

:

In the Second Part of his Sermon, he proceeds to

fhew the great Perils and Mifchiefs of thofe falfe

Brethren, againft whom he was before fpeaking,

both to the Church and State, Page 15. And that

thefe again are the fame Perfons who have a Right

to the legal Indulgence, is fo very clear, that I do

not fee how it is poflible for any one to make the

leaft doubt of it. Page 18. He defcribes them as

Occafional Conformifts to the Church. Page 19.

As thofe who had the old Leaven of their Fore-

fathers ftill working in them : And, in the next

Sentence, he exprefly talks of the religious Liberty

which our gracious Sovereign has indulged them.

This in the very fame Sentence he calls their To-
leration ; (for the Doftor himfelf is not tied up

to any Niceties of Expreflion ; he may call it fo,

tho' others may not :) Thefe are the Perfons,

and the only Perfons, of whom he fpeaks in all

that part of his Difcourfe ; let us fee what he

fays of the Indulgence granted by Law to

them.

Andfirft, he tells us, Page 18. ' That it can-

c not be deny'd, but that tho' they do fubmit to the

* Governmentl

, their Obedience is forced, and con-

* ftrain'd ; and fo treacherous and uncertain, as

* never to be trufted. That they are as much Occa-

* fional Loyalifts to the State, as they are Occafional

* Conformifts to the Church ; and will betray either

* whenever it is in their Power, and they think it

* for their Advantage. That nothing but a fottifh

c Infatuation canfofar blind our Eyes and our Judg-
c ments, as to make us believe that the fame Caufes
1 fhould not produce thefame Effetls ; that the fame
« Latitudinarian and Republican Notions fhould not

* bring forth the fame rebellious and pernicious Con-
* feauences. That we fhall be convinced to our Sor-

* row, if we don't apprehend that the old Leaven of
' their Forefathers isftill working in the prefent Ge-
' neration ; and that this traditional Poifon ftill re-

1 mains in this Brood of Vipers to fling us to death.

* That they have advanced themfelves from the reli-

4 gious Liberty which our gracious Sovereign has in-

s dulged them, to claim a Civil Right ; and to juftle

' the Church out of her Eftablifhment, by hoifting

4 their Toleration into its Place. That to convince

3
* Serm.p iy.

' us what alone will fatify them, they infolently

' demand the Repeal of the Corporation and Teft Aits,
' which under her Majefty, is the only Security the
' Church has to depend upon : And which (If we
1 may believe him) they have fo far eluded by their

* abominable Hypocrify, as to have undermined her
' Foundations, andindanger the Government, by fil-
c ling it with its profejfed Enemies' His Meaning
is plainly this •, that the Diflenters, whom we
are lb foolifh as to indulge, are a parcel of falfe

and treacherous Perfons ; Enemies both to our

Church and State ; and fuch as, if not timely fup-

prefs'd, will convince us to our Sorrow of the Weak-
nefs and Folly of taking fuch Vipers into our Bofom,
as watch only for a fair opportunity to fling us to

death.

But what then muft we do to fecure ourfJves

againft thefe dangerous Enemies ? Why hrft, the

Doftor affures us, that they are never to be gain'd

by any Favour that can be fhew'd to them. ' * That
' he muft be very zveak, or fomething worfe, that
' thinks, or pretends, that the Diflenters (for of
' thefe he ftill fpeaks) are to be zvon over by any
* other Grants and Indulgences than giving up our
' whole Conftitution.' This fhews the Folly of
trying the foft way of Indulgence with them : And
therefore he concludes, That ' He who recedes the

' leaft Tittlefrom it {our Conftitution) to fatisfy, or
' ingratiate with thefe clamorous, infatiable, Church-
' devouring Malignants, knows not what Spirit they
1 are of ; or he ought to [hew who is the true Mem-
1 ber of our Church.'

This I think comes fully up to what is objefted
* againft him ; namely, that Dr. Sacheverell does
' in his Sermon fuggeft and maintain, that the To-
* leration granted by Law is unreafonable, and the al-

' lowance of it unwarrantable:' For fo it needs muft
be, if the Diflenters be fuch Men as he tells us they

are ; and will be fatisfy'd with nothing lefs, than

he affures us they will. And yet what next follows,

is, if poflible, ftill more exprefs to the fame pur-

pofe. It is objefted againft him, by the Com-
mons, that he had affirm'd in his Sermons, That
1 Queen Elizabeth was deluded by Archbifhop Grindal,
1 (whom he fcurriloufty calls a falfe Son of the
* Church, and a perfidious Prelate) to the Tolera-

' tion of the Genevian Difcipline.' The Faft is

not denied, but the Expreflions are excus'd ; and
the Truth of the Allegation is endeavour'd to be

made out by Hiftorical Memoirs : And it is hoped
that your Lordfhips will not account it a High Crime
and Mifdemeanor, to have fpoken too hardly of

a Prelate who has been fo many Years in his

Grave.

I am, my Lords, very far from thinking, that

the Commons ever intended to charge Dr. Sa-

cheverell as guilty of High Crimes and Mifde-

meanors, for fpeaking fcandaloufly of that good
Archbifhop. Their Concern was not for his

Perfon, what Refpeft foever they may have had
(as all true Friends of the Reformation muft

needs have a very great one) for his Memory.
But the Truth of the matter is this : The Preacher

complains, Page 19 of his Sermon, that Queen

Elizabeth was deluded by Archbifhop Grindal, to

the Toleration of the Genevian Difcipline. He adds,
1 That the Archbiftoop was a perfidious Prelate, for
* deluding her to tolerate that Difcipline. That ftje

' found it fuch a headftrong and encroaching Monfter,
' that in eight Tears fhe Jaw it would endanger the

Monarchy
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' Monarchy as well as the Hierarchy : And like a
4 Queen of true Refolution, andpious Zealfor both,

* fhe pronounced that fuch were the reftkfs Spirits of
4 that faclious People, * that no Quiet was to be ex-

4 peeledfrom them, till they were Utterly Supprefs'd.
4 That this therefore, like a prudent Princefs, floe did
4 by wholefome Severities ; and the Effecl was, that by

4 this means the Crown for many Years fate eafy and
* flourifhing on her Head: But that her Succeffor,

4 King James, did not follow her wife Politicks?

And the Refult was as deplorable on his fide, as it

had been glorious on hers,: For by this means,

* His Son fell a Martyr to their Fury ; his unhappy
1

Offfpringfuffer'dfuch difaftrous Calamities, as ynade

4 the Royal Family one continued Sacrifice to their Ma-
4

lice.' And all this for want of thofe wholefome

Severities which the wife Queen his Predeceffor

had ufed utterly to fupprefs that factious People.

This, my Lords, is the Doctor's Narrative,

and I have given it you in his own Words.

The Application is plain and home. The Dif-

fenters are now again tolerated, as they were

heretofore under Queen Elizabeth. There is a

perfidious Prelate (perhaps in his Opinion a great

many) who, like Archbifhop Grindal, help to

delude another Queen, into the Toleration of

them. Thefe Eight Tears pad (for the very num-
ber of Years is remarkable) her Majefty has borne

the reftlefs Spirits of this faclious People-, and

had no Quiet for them. It is now high time for

her to alter her Meafures, as Queen Elizabeth

wifely did. It is the only way to make the Crown
fit eafy and flourifhing upon her Head. And
if this be not plainly to fpeak out what he would

have done with the Act of Indulgence, I muft

defpair of ever being able to know any Man's

Meaning by his Expreffions. Such Examples are

not only the moft likely to enforce, but the mod
proper and lively Methods to convey a Man's

Senfe, even to the dulleft Capacity ; and make him

clearly perceive if not what he ought, yet I am fure

what the Preacher would have him to do.

The Truth is, fo plain was his Meaning, that

he himfelf began to fear that he had gone a lit-

tle too far in what he had faid of this Matter.

And, for that reafon, he added that one poor

Sentence which immediately follows, and of which

he has made fuch good ufe fince :
' That he would

4 not be mifunderfiood as if he intended to cafi the
4

leaft invidious Refleclion upon that Indulgence the
4 Government had condefcended to give them,

(
the Dif-

4 fenters :') But what then did he intend by all

this bitter Invective againfl them; and that very

inftructive Piece of Hiftory with which he con-

cluded it ? He has told us, ' that the Diffenters are
4
falfe Brethren ; deftruclive both of our Civil and

4
Ecclefiaftical Rights : That they are Occqfional Loya-

4
lifts to the State, as well as Occajional Conformifts

4 to the Church ; and will betray both whenever they
4 have it in their Povjer, andijjhall be their Intereft
4 to do it : That it muft be afottijh Infatuation to be-
4

lieve that the fame Latitudinarian and Republican
4 Notions, foould not bring forth the fame rebellious
4 and pernicious Confluences : That we Jhall be con-

' vine'd to our Sorrow, if we do not apprehend that
4 the Old heaven of their Forefathers, isftill work-
4 ing in theprefent Generation : That they have already
4 made dangerous Encroachments upon the Govern-
4 ment, and publifloed treafonable Reflections upon her

* Sermon, Page lq.

4 Majefty : That they have advanced their Indulgence
' into a Civil Right, andjuftled the Church out of
' her Eftoblifhment, by hoifting their Toleration into its

' Place : That they have by their abominable Hypocrify
4 undermined the Foundation of the Church, and en-
4 danger'd the Government, by filling it with its pro-
4

fiefs'd Enemies : That they are clamorous, infatiable,
4 Church-devouring Malignants ; whom no other
4 Grants or Indulgences can win over, but the giving
4 up our whole Conftitution: That everfince theirfirft
4 unhappy Plantation in this Kingdom, they have im-
' proved, and rofe upon their Demands in the Per-
4

miftion of the Government : That Queen Elizabeth,
4 who tolerated them for eight Tears together, was
4 forced at loft tofupprefs them by wholefome Severi-
' ties : That this made her CrownJit eafy andflourifh-
' ing on her Head; whereas King James the firft, by
4 not purfuing the like Methods, ruined the whole
4 Royal Family : That nothing better could be expeiled
* from fuch Mifcreants, begot in Rebellion, born in
4 Sedition, and nurfed up in Failion.' All this Dr.
Sacheverell has faid in thefe very plain, and emphati-
cal Words. If he did not intend by all this to fhew
the Neceflity of fupprefllng thefe factious People,
thefe Vipers, who are juft ready to fling us all to

death, I would be glad to know what it was that

he did intend by it ? Could he fay all this, and
with fuch a lingular Strain of impetuous Elo-
quence, and yet, ' not intend to caft fio much as the
4

leaft invidious Refleclion upon that Indulgence
' which the Government has thought fit to give
4 them .?' I muft freely own, my Lords, I could
never have imagined this : Nay, I muft be excu-
fed if I add, That notwithftanding this poor E-
vafion, I cannot yet believe it. But the Act of
Indulgence ftood in his way : That Act the Queen
had declared her Refolution to maintain : Your
Lordfhips and the Commons had often fhewn
your Steddinefs to the fame effect. Even thofe

who prefs'd fo violently againfl occafional Com-
munion, yet thought it neceflary to fay, in the

very Preamble of that Bill, that the Act of Indul-

gence ought inviolably to be obferved : And
therefore Dr. Sacheverell thought it needful to

add fomewhat that he knew would not take
off any thing from the Force of his Invective,

yet might ferve to excufe the Severity of it,

and be made ufe of to the purpofe it now is,

if he fhould chance to be call'd to account for

it. This, my Lords, I conceive to be the true

Meaning of that one fingle PafTage, fo utterly

repugnant to all the reft of his Difcourfe ; nor can
I put any other Interpretation upon it. For had
I the fame Opinion of thefe Men, their Principles,

and their Defigns, that Dr. Sacheverell has, . I

fhould be fo far from thinking them fit to be in-

dulged, that I fhould account it my Duty, and
the Duty of every true Friend to our Church
and Government, to take the fame Methods of
wholefome Severities with them that Queen Eliza-

beth did : And I hope, by God's Grace, that fhould

I be queftion'd for it, I fhould not diffemble my
Opinion; but fhould have the Courage honeflly to

own it, whatever I might chance to fuffer for it.

I have, my Lords, infilled the longer upon this

Part of the Doctor's Sermon, becaufe I would not

willingly fall under the Cenfure of picking out

disjointed Sentences, and putting them together

from diflant Places, that fo I might the better

draw
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draw a Senfe out of them, contrary to his Mean-
ing. I fhall trouble your Lordfnips but with one
part more of ir, to the fame Effect, Page 24, 25.
where he comes to confider, What jhould be the

Refult of his long Difcourfe ? I Jhall read it to

your Lordfhips in his own Words, Page 25. ' Let
* us therefore, fays he, as we are unhappy Sharers
' of St. Paul'j Misfortune, to have our Church in

* Perils amongft falfe Brethren, follow his Example
* and Conducl in a parallel Cafe. He tells us in his

' Epijile to the Galatians, c. 2. That he was ob-

* ftrucled, and pefter'd in preaching the Gofpel, by

* Falfe Brethren unawares brought in, who came
* privily to fpy out his Liberty which he had in

* Chrirt Jefus, that they might bring him into

* Bondage. To whom he gave place by Subjec-
' tion, no not for an Hour, that the Truth of the
* Gofpel might continue with the Church. Doubt-
' lefs this brave and bold Refolution did the Apoftle
* take by the peculiar Command and Infpiration of
* the Holy Ghoft : And yet if our Diffenters had
' lived in thofe times, they would have branded him
* as an intemperate, hot, furious Zealot, that wanted
* to be fweetned by the gentle Spirit of Charity and
* Moderation for/both.'

Here we have again the Perfons of whom the

Preacher fpeaks : They are our Diffenters, not the

Deifts, Atheifts, Socinians, Hypocrites, of our

times. And accordingly what follows, plainly re-

fers to them : For thus he goes on, ' Schifm and
* Faclion are things of impudent and incroaching
1 Natures ; take Permiffions for Power ; and ad-
1 vance a Toleration (for fo the Dotlor is Hill at

* liberty to call what we muft ftyle Indulgence) im-

* mediately into an Eftablifhment.' Your Lordihips

will pleafe to obferve, by the way, that this was

the very thing he had before faid of thefe fame

Perfons^ Page 19. and thereby plainly mews, that

he fpeaks in both places of thofe Diffenters who
have a Right to the Toleration or Indulgence, grant-

ed by Law to Proteftant Diffenters. Let us now
hear what he would have done with them. Why
he would have them « treated like growing Mif-
* chiefs, or infeclious Plagues ; kept at a diftance,

4
left the deadly Contagion fpread.' And the Me-

thod he propofes in order thereunto, is this, ' Let
* us therefore, fays he, have no Fellow/hip with
* thefe Works of Darknefs ; but rather reprove

« them* Thefe Works, Schifm and Fattion ; for

of thefe, and thefe only, he here fpeaks. This is

the People's Part, and the inferior Pallors :
' As for

* the fuperior Paftors, let them do their Duty, in

* thundring out their Ecclejiafiical Anathema's againji

1 them.' Againft whom, my Lords ? what Works
of Darknefs ? Still the fame he before mentioned

:

Our Diffenters, thofe are the Perfons : Their Schifm

and Faction ; thofe are the Works of Darknefs to

which he refers. ' And let any Power on Earth
* dare reverfe a Sentence ratify'd in Heaven.'

This, my Lords, was the laft part of the Com-
mons Impeachment upon this fecond Article

:

And 'tis fo plainly expreffed by the Preacher in

this PafTage, that I confefs it amazes me to confider

with what Pofitivenefs he has thought fit to deny

that any fuch thing was meant by him. The Per-

fons whom the fuperior Pallors are fummoned to

anathematize, are the fame with thofe, whom the

other Pallors and People are to have no Fellow-

ship withal, but to reprove. Thefe, by the ne-

ceffary Connection of his Difcourfe, are our Dif-

fenters ; whofe Works of Darknefs, he ftates to

be Schifm and Faction : Thofe Diffenters to whom
the Government hath granted a Toleration } as

himfelf, in the fame Paffige, takes notice. Which
being fo ; I fhall leave the Doctor to deny and
protcrft, ashepleafes; but when all is done,- his

own Words will rife up againft him, and appear

to every impartial Perfon fo plain, and pofitive, as

to put it beyond the Power of any artificial Inter-

pretation to perplex the Meaning of them.

And this lets us into the true Application of thofe

Paffages of Scripture, with which he concludes his

whole Difcourfe. In which, having fhewn the

Danger of our Church from thefe falfe Brethren,

and exhorted his Auditory to a fteddy Courage

and Refolution in the Defence of it ; he thus at

once both inforces his Doctrine, and abufes his

Adverfaries. That tho' the Church (for to that

he applies, what * Zechariah fpake of the falfe

Prophets that feduced the People) lies bleeding of
the Wounds fhe has received in the Houfe of her

Friends : A Paffage firil thrown at my -f felf, for

defending the Prince's Authority, when fome of

thefe very Men engaged as vehemently on the fide

of Liberty, againft the Rights of the Crown, as

they now pretend to ftand up vigoroufly for it :

t Tho' the Ways of Zion may mourn for a Time

(fo the Doctor gloffes upon the Text) and her

Gates be defolate ; her Priefis figh, and fie in bit-

ternefs, becaufe (it is the Preacher's Reafon, the

Text has no fuch Word) her Adverfaries are chief ;

he means in the Adminiftration under her Ma-
jefty ; and her Enemies at prefent profper ; (fo he

again improves the Text ; in hopes, I fuppofe*

that it will not be long before he fhall have

preach'd them out of their Places
:
)

** Tho' a*

mong all her Lovers fhe hasfew (the Prophet com-
plained that Jerufalem had none) to comfort her %

and many (Jeremiah faid all) have dealt treache-

roufly with her, and are become her Enemies ; (he

refers to thofe of whom he had before fpoken,

Page 22.) ff Tho' there are few to guide her a-

mong all the Sons which fhe hath brought forth 5

neither are there many to take her by the Hand of

all the Sons that fhe hath brought up ; (Ifaiah in

both places, fays none : ) tho' her Enemies cry
i

Down with her, down with her, even to the Ground :

That is, in other Words, tho' (the Preacher,

and a few of his Friends, excepted) both the

Fathers and Pallors of the Church ; and the Men
who are at prefent in Power, and Authority, in

the State, are become falfe Brethren, and run in

with thofe Enemies of the Church, our Diffenters,

againft it ; * Yet there is a God that can, and will

* raife her up, if we forfake her not'

It were an eafy matter to make many proper

Remarks upon thefe Paffages of Scripture, thus

applied, or rather abufed, by the Preacher: But

that would be befides my prefent Bufinefs ; and

will fall in more properly Under the laft Article

of this Impeachment. It is enough that I have,

I hope, fully fhewn your Lordfhips how Dr. Sa-

cheverell has treated, if not the Indulgence itfelf,

yet I am fure, thofe who are entitled to the Be-

nefit of it: And who, if they fhall have the

Misfortune, by this kind of Preaching, to be

once generally thought fuch wicked, falfe, and

dangerous Enemies to our Church and State as

* Zech. xiii. 6.

** Lament, i. 2.

Vol. V,

f See Dr. Auerbury'j Rights of an EngHfh Convocation ; Title-Page

++ Ifaiah li. 18.

t Lament.

SQL they
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they are here reprefented, I cannot think that

their Indulgence will hold long. If they have

Numbers to fecure them, it is well for them : But

otherwife I am fure as the Cafe is here ftated, it

muft be our Wifdom, as well as Duty, to fupprefs

them.

How criminal fuch an Invective as this will be

accounted in the Eye of the Law, I dare not

prefume to fuggeft : Much lefs mall I pretend to

intimate what Cenfure it may deferve. Some-

what I think mould be done to put a Stop to fuch
Preaching, as if not timely corrected may kindle
fuch Heats and Animofities among us, as may
truly endanger both our Church and State. As
for the Preacher himfelf, I am very willing to
come into any Meafures of Favour to him, that

are confiftent with your Lordfhips Honour and
Juftice, and will anfwer the Ends of the Impeach-
ment that has been brought before us againft
him.

The.Bi/hop of NorwichV * Speech in the Houfe of Lords , at the opening of
the Second Article of Impeachment againft Dr. Sacheverell.

My Lords,

I
Am very fenfible under what Di Advantage in

the Opinion of many, a Bifhop muft fpeak a-

gainft a Clergyman that ftands accufed of Crimes

committed by him in the feeming Execution of his

Office ; efpecially after having been fo publickly

required to be an Advocate as well as a Judge.

And I am the more fenfible of this Prejudice lying

againft me, for having been fo lately called into

that Order, and for being fo unworthy of it.

But I think myfelf obliged notwithstanding, un-

der all thefe Difadvantages, to deliver not only my
Judgment, but alfo the Reafons that determine me
to it: Which I fhall do as I plainly as I can ; with

that Deference to your Lordfhips, which I am fure

it muft upon all Occafions particularly become me
to pay ; and at the fame time with that Freedom
which I think the Importance of this Caufe does at

this time require.

Dr. Sacheverell ftands impeached by the Com-
mons of Great Britain, of High Crimes and Mif-

demeanors expreffed in the feveral Articles of the

Charge exhibited againft him : And your Lord-

fhips have heard what they have faid in fupport of

that Charge, as well as what has been ofter'd in

the Doctor's Defence.

Your Lordfhips have alfo debated among your-

felves the Merits of the Caufe as to the firft of

thefe Articles •, and have come to a Refolution,

that the Commons have made good that part of

their Charge : In which Refolution as I did hear-

tily concur, fo I was ready to have humbly repre-

fented to your Lordfhips my Reafons for fo do-

ing, had there been either room or occafion for

it.

Your Lordfhips are now upon the Second Article ;

wherein the Doctor is charged for fuggefiing and

maintaining, that the Toleration granted by Law is

unreafonable, and the Allowance of it unwarrantable;

with other Particulars that have immediate rela-

tion to this general Charge, and which are indeed

fo many Proofs of it.

In this view therefore, my Lords, I beg leave

to confider them : And the Firft of thefe Inftances

in fupport of this Charge, is, that he afferts,

that He is a falfe Brother with relation to God, Re-

ligion, or the Church, who defends Toleration and

Liberty of Confcience ; and this, my Lords, the

Doctor does affert in fo many Words. It is one of

the many Marks he gives whereby we may difcern

who is a falfe Brother in thofe refpects j not a/mall

part of one general Mark, as was alledged very in-

conclusively, I think, in his Defence. For if it

was to be granted, (tho' it cannot be fairly pre*

* Dr. Charles Trimnel.

tended) that the Doctor makes the defending of
Toleration and Liberty of Confcience, one Branch
only of the Character of a falfe Brother ; I do not
fee how it could make even a part of that Cha-
racter, if there was no falfe Brotherhood in it.

And I fhall not trouble myfelf or your Lordfhips
with going about to fettle the degrees of falfe

Brotherhood that are in this part of the Character,

becaufe I think every degree of it is unreafonable
and not to be warranted.

And therefore the Doctor cannot make it fo

much as a part of the Character of a falfe Brother

to defend Toleration and Liberty of Confcience,

as it is confefs'd that he does, but he muft at the

fame time fuggeft and maintain that the Toleration

is unreafonable, and the Allowance of it unwar-
rantable. For it can never be any degree of falfe

Brotherhood, to defend what is reafonable and
warrantable : Nor would even the Doctor, as in-

confiftent a Man as feveral of the Noble Lords
that have fpoken for him reprefent him to be,

ever have made it one ; if he had not himfelf

condemned that which he blames others for de-

fending.

The Second Inftance alledged is, that he calls

Archbifhop Grindal a falfe Son of the Church, and a

perfidious Prelate, for deluding Queen Elizabeth into

the Toleration ofthe Genevian Difcipline. I fhall not,

my Lords, go about to add any thing to the full

and juft Vindication you have heard of that ex-

cellent Prelate. But can any of your Lordfhips

believe, that a Prefbyter of the Church of England,

profeffing more than ordinary Zeal for Epifcopacy

and the Conftitution of this Church, mould beftow

fuch Language on one who was the firft Bifhop

and the Ornament of it fo long ; only for difpofing

that glorious Queen to a mild Treatment of the

Puritans of that Time, which is the utmoft that is

pretended to be laid to his Charge, if he had

thought Toleration a reafonable thing, or what was
fit to be eftablifhed by Law ?

This, my Lords, I confefs can never enter into

my Thoughts, as ready as I am to enlarge them
for the admitting of any favourable Conftruction

that will not fhut out common Senfe.

The Third Inftance is his making it the Duty of the

Superior Paftors to thunder out their Ecclefiaftical

Anathema's againft Perfons entitled to the Benefits of

the Toleration. And to fhew that he has done this,

I need only refer your Lordfhips to that part of

his Sermon where the Superior Paftors are call'd

upon to do fo % (viz.) the Fourth and laft General

Head, where he draws the Confequence of all

that
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that he had fpoken before, in the following Words

:

* * Now what fhould be the Refult of this long
* Difcourfe, but that if we bear any true Concern
* for the Intereft, Honour, and Safety of our
' Church and Government, we ought fled fa ft ly
1 to adhere to thofe Fundamental Principles, upon
* which both are founded, and upon which their

' Security under God alone depends ; and confe-

* quently that it highly behoves us, cautioufly to

' watch againft, to mark, and avoid all thofe that

* thus treacheroufly defert them. And indeed it

c would be both for our Advantage, as well as

* their Credit, if fuch Men would throw oft" the
8 Mafk, entirely quit our Church of which they
* are no True Members, and not fraudulently eat

* her Bread, and lay wait for her Ruin, purloin
* her Revenues, and ungratefully lift up their

* Heels againft her. For then we fhould be one
* Fold under one Shepherd -, all thofe invidious

* Diftinctions, that now diftracl and confound us,

* loft ; and we fhould be terrible like an Army of
* Banners to our Enemies ; who could never break
* in upon fuch an uniform and well-compacted
* Body. This indeed would be a True Peace, and
s Solid Union, when we fhould all with one Mind
* and one Mouth glorify God, and not with a con-
1 fufed diverfity of contradictious Opinions, and in-

* confident Jargon of Worfhip, which the God
' of Peace, Purity and Order, cannot but abhor.

« As it is a Maxim in Politicks, that all Govern-
* ments are beft fupported by the fame Methods
* and Councils upon which they are founded ; fo it

* will appear undeniably true in its Application to

* our Conftitution, which can be maintain'd by no
4 other Principles, but thofe on which it is built*

* and like their Bafis, the Gofpel, if there's any
* Violation, or Breach made in any Branch of
* it, it fhakes and endangers the whole Frame
« and Body. Thefe things, however little they

* may be reprefented by our Adverfariesj will be
* found of the moft confiderable Confequence. Let
* us therefore, as we are unhappy Sharers of St.

« Paul's Misfortune* to have our Church in Perils

* among falfe Brethren, follow his Example and
* Conduct in a parallel Cafe. He tells us in his

* Epiftle to the Galatians, c. 2. That he was ob-
c ftructed and pefter'd in his preaching the Gofpel*
4 by falfe Brethren unawares brought in, who came
* privily to fpy out his Liberty, which he had in

* Chrift Jefus, that they might bring him into

' Bondage : To whom he gave place by Subjec-

* tion, no hot for an Hour, that the Truth of the

* Gofpel might continue with the Church. Doubt-
* lefs this brave and bold Refolution did the Apo-
* file take by the peculiar Command and Infpira-

* tion of the HolyGhoft •, and yet if our Dijfenters

' had lived in thofe Times, they would have
s branded him, as an intemperate, hot, furious

* Zealot* that wanted to be fweeten'd by the gen-
* tie Spirit of Charity and Moderation forfooth.

* Schifm and Faction are things of impudent and
* incroaching Natures, they thrive upon Concef-
* fions* take Permiffion for Power, and advance
* a Toleration immediately into an Eftablifhment.

* And are therefore to be treated like growing
* Mifchiefs, or infectious Plagues, kept at a di~

* fiance, left their deadly Contagion fpreads. Let
* us therefore have no Fellowfhip with thofe Works
* of Darknefs, but rather reprove them. Let our
* fuperior Paflors do their Duty in thundering out
* their Ecclefiaftical Anathema's* and let any Power

* Vide Serm. p> fcz. 1. 4;

* oh Earth date reverfe a Sentence ratify'd in
' Heaven.'

Can any thing, my Lords, be plainer than that
the DifTenters, and they only, are here fpoken of ?

And what does the Doctor fay in his own Defence,
to avoid it ? His Words in his printed Speech are

thefe :

* Schifmaticks, my Lords, are not the Only Per-
* fons againft whom Eccleiiaftical Cenfures may
' be denounced : The Works of Darknefs which
' I referred to as fit to be reproved, in that part of
* my Sermon where I fpeak of thefe Cenfnres, are
' of the fame kind with thofe mentioned by the
* Apoftle, whofe Words I produced. All lewd
* and immoral Practices, &V.'

It is very true, my Lords, Schifmaticks are not
the only Perfons againft whom Ecclefiaftical Cen-
fures may be denounced, but I mud ftill fay they
are the only Perfons referred to, in the Paragraph
I have read to your Lordfhips ; and therefore I

own I am a good deal concern'd, to find the Doctor
making fo vain, fo unfincere a Defence. For it is

not Works of Darknefs in general he is cautioning

againft, but exprefly, by a Word of his own in-

ferring, not the Apoftie's, thofe Works of Darknefs
mentioned immediately before ; Schifm and Fac-
tion, which with him go always together.

Thefe are the Sins againft which he calls upon
his fuperior Paftors to thunder out their Ecclefiafti^

cal Anathema's ; nor can the Charge be avoided
by that Diftinction which was offer'd in his behalf,

between a Cenfure purely Spiritual, and an Eccle-
fiaftical Cenfure. For admitting there is ground
for that Diftinction in a Scholaftical Confutation
of the general Qutftion of Chriftian Cenfures ; yet

there is no room to make ufe of it in this Cafe,

becaufe he calls exprefly for Ecclefiaftical Ana-
thema's, which can be apply'd to none but fuch as

are part of the Order and Difcipline of this Church.

And it is certain, my Lords, that thefe Cenfures

cannot, fince the Act of Toleration, be inflicted

upon DifTenters, how much fbever their Schifm re-

mains ; becaufe it is exprefly provided by Act of
Parliament, (an Act, my Lords, of the whole
Chriftian Society, to which the Superior Paftors

were perfonally concurring) that they fhall not be
treated as Schifmaticks in the way of thofe Eccle-

fiaftical Cenfures, to which their Separation would
otherwife have certainly fubjected them.

And tho' I cannot undertake upon Memory to

be very particular, yet I dare Venture to fay, there

have antiently been Relaxations of the Difcipline

of the Church, even when the Crime was thought

to deferve the Continuance of it, for Publick Ex-
pedience, and better preferving the Peace of the

Chridian World : And that in fuch Cafes any Pref-

byter orBifhop would himfelf have been cenfured,,

if he had not acquiefced in fuch Relaxations.

My Lords, a Prefbyter of the Church of Eng-

land, is the more obliged to acquiefce in all fuch

Relaxations amongft us as are legally made, be-

caufe he has folemnly promifed at his Ordination,

that he will give his Faithful Diligence always fo to

minifter the Dotlrine, and Sacraments, and the Dif-

cipline of Chrift, as the Lord hath commanded, and

as this Church and Realm hath received the fame.

I have already obferved to your Lordfhips, how
the Difcipline of the Church fiands at prefent as to

the Point in queftion. And as the Relaxation of

it in that particular, was agreeable to that Temper
which the Bifhops who petitioned King James, gave

the
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the Diffenters ground to expeft •, fo I am verily

perfuaded, that the Church is fo far from having

been hurt by this Indulgence, that it has received

Advantage as well as Credit, from that Modera-
tion which gave way to it. I could give feveral

Inftances of this within my own Obfervation, while

I was Arch-Deacon, under a Reverend Prelate

that fits now before me, and fince I have had the

Honour to be on this Bench : In which compafs

of Time feveral Men of Sobriety and Learning,

bred up to be Minifters amongft the Diffenters,

have left the Separation, and upon due Trial have

been admitted to Orders in our Church ; in which

they have officiated with entire Conformity to our

Rules, and to the Honour of our holy Religion.

Thefe Inftances have been fo frequent and re-

markable, fince the Diffenters have been exempted

from the Penalties of certain Laws, above what

had been obferved before ; that I think it very ill

becomes any Clergyman to preach againft that

Exemption, as the Doftor (notwithftanding his

Referve forConfciences truly fcrupulous) has done ;

and to call upon his Superiors to aft in Contra-

diftion to it. He mould have forbore doing this,

at leaft out of regard to her Majefty, who had

been gracioufiy pleafed to declare from the Throne,

that me would preferve the Toleration inviolable :

A Refolution I fhall ever think it my Duty, upon
all proper Occafions, to exprefs my Approbation

of, as juft and wife and charitable, and every way
agreeable to the Spirit and Genius of the Chriftian

Religion.

I ihall not, my Lords, enter into the Enquiry

of what Sentences are ratified in Heaven : But as

one may venture to fay, that all that have been

pronounced on Earth, are not ratify'd there ; fo,

by all I have feen of the Doftor's Spirit in thefe

Matters, I have great reafon to fear, that if the

Power of the Keys was in his Hands, it would
often be very fadly abufed.

However he has fo good an Opinion of his own
Spirit, as to put his Superiors in mind of another

Part of their Duty, immediately after that I have

mentioned-, and that is, to promote Men of Pro-

b ty, Con fcience and Courage; without which, he

minks, they cannot be fit Members of the Church

Militant : in which I can as little agree with him as

in the former Demand. For if I may judge of the

Probity, Confcience, and Courage he thinks fo de-

fcrving, by what appears in his Sermon, compar'd

with his Speech to your Lordfhips, I cannot think

them Qualifications for a Minifter of the Church

of Chriit in any refpedl •, and I hope I fhall be fo

happy as to find all the Reverend Prelates* with
whom I have the Honour to fit* agreeing with me
in this.

But tho' I hope fuch a Conduct will never re-

commend any Perfon to Favour, yet I do not de-

fire that even that which I heartily blame fhould
be punifhed fo much as I think it deferves. And
tho' he, who pleads fo warmly for wholefome Se-

verities toward thofe who differ from him, has the

leaft Title to your Lordfhips Companion ; yet I

hope he will find it, as far as the juft Concern you
have for the Publick Tranquillity will allow you
to fhew it.

This I fay from that which, I blefs God, is the

natural Temper of my Mind, and not from the

Care that has been taken by fome to intimidate,

as far as they could, thofe who were to have the

Cognizance of the Doftor's Caufe, and were not
thought to be favourable to it.

I fhall not take upon me to charge the Doftor
or any of his particular Friends with this Practice,

as great a Temptation as one is under to do fo from
feveral Circu inftances. And it is not the leaft,

that occurs in his Prayers, which he haspublifh'd

upon this Occafion, to reprefent not fo much to

God as to the World, that he is. under Perfecution,

when he is profecuted for offending againft the

Law, by thofe, who in common Juftice ought to

be thought the faireft Accufers ; and before your
Lordfhip?, who are juftly acknowledged to be the

moft impartial Judges.

However I wi'l never believe, till I cannot a-

void it, that any Members of the Church of Eng-
land who have acknowledged the Government,
much lefs any Clergyman who has fo often pro-

fefs'd his Obedience to it in Church and State,

fhould have been any way acceffary to thofe

Threatnings that have been given out, particularly

againft fuch Bifhops as fhould happen to condemn
the Doftor's Proceedings.

As far, my Lords, as I have feen of this Caufe,

I am likely to be one of thofe Bifhops ; and tho' I

do not pretend to any great fhare of Courage, I am
very free to declare to your Lordfhips, that I am in

no Comparifon fo apprehenfive of what may befal

myfelf for condemning this Perfon, as I am of
what will probably befal the Publick, if your
Lordfhips fhould not condemn him.

But that is in your Lordfhips Judgment, towhich

I humbly fubmit it : And only beg Pardon for ha-

ving detain'd your Lordfhips fo long in giving my
Reafons why I think the Commons have made good
this Second Part of their Chaise.

The End of the Fifth Volume,
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