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1. The trial of war criminals by military commlssion
i8 not new, “1lltary commissions were Appointed by
Ueénersls Scott, Taylor, snd ¥Wool 1in 1847 during the
“exlean War, These commiasions tried persons ageused of
acts "in vicletion 0f the Lawsg of War" o chiefly
Fuerlllae, The commizgionsa were crezted then because
courte-martial had no Jurisdiction over suech offenses.

€, BSueh commissions funetioned z1a: during the Civi}
v“ar, (Winthron's A1litary Law and rrecedents, »n, B832.

833} .

i‘hey have been recognized and susteined by the

“tates Supreme Court, (Ex Parte vallandigham, @¢

o £49; Coleman v iennessee, 97 U, 8 009
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y &X Parte

Wirin, 317 U, 8, 1 - the cidse 1n which the Sunreme Gourt,

in 1942, sustained the convietion by a milit: 'y commiesion

CA

of the German sz bhoteurs who landed from = submarine on the

Laat Cosgt,)
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Nature of the Commigsion
"_—"__—_—__.___“_--—-
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A militapy commlsesion 1s not a court: 1t i=s

not

(Ex Parte V llandigham, @8

“The commission is simn

the more efflcient exec

veated in Congress gte
‘resident o s Comuander-ln-ﬂhisf in wap,...

the President, and the mllltery commsnders

epresenting him, to employ the Commiegsion, ag
Occaslon may require, for the invegtigstion and
bunishment of Violationg of the lews of wer and
other offenses not cognlzable by Court-martis 5"
(¥inthrop, p. 831) .




"A military commission forue no part of the
Judicial system, Ite proceedince eanrnot be
reviewed by certionrarl; a orae tried before
A% is not, rroperly speaking, 2 'eriuinal
cnge'; An short, to regard it s2s a sourt of

)
Justice 1s 'quite 1!lusory'’. \ralrasn, The
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“The »rovisions of these articles conferring

Jurisdietion upon courts-mertial shall not

be gonstrued sas depriving military commissions,

proveost courts, or other military tribunals

of concurrent jurlsdletion 1in respect of

offenders or offenaes thnt by statute or hy

the law of war be trilisble by sueh military

commigsiona, provost courts, or other militar;

tribunszls, "

Courts-uartisl are priaarily for the trisl of
members of the Army; offendera agalinsgt the laws of war -
prisarily eiviliansg and members of the enemy forces - are
tried by military commissions, (Wwinthrop, p.

De 272).

2. 4dhe iArtiecles of %ar and the anual for Courtae-
martial have no appliention te & military commission tryin;
An enemy cllien for violations of the lewe of wor, (Orninion
of Hyron C, Uramer, Hajor Genersl, The Judge /‘dvocate
General (VWar Crimes Branch Erief lo, 24)). °

In Ex Parte Quirin, part of the court held that
the ~rticles of War 414 not aprly to sueh trizls
thought that in any cage, the 4rtieles had not been violated.
\n faet, however, in thst cage, the U, 2, Sunreme Court
sugtained a conviction by 2 military commisgion in whiagh
the procedure violated -¥ 46, requiring review by the Judge
~dvoeate Ueneral; on the contrary, the Judge Advoeozte

eneral waes permitted to 26t aa & rrosecutor.

3 That the Articleas of ¥War do not apply is

confirmed by the following suthorities:

&, Winthrop, p. 84l:

"In the absence of any ststute or resulation
governing the proceedings of military
commisgsions, the same are commonly eonducted
ageording to the rules snd forms governing
courts-martial, Theage war-gourts are indecd
more summary in thelr action thean Are tre
gourts held under the Articies of W Xile
a8 thelir pOWers Are not o ™

thelr vproceedings, as heretofore indiasted
will not be rendered illegel by the omission

of detaiis required upon tris court s~

L -

martial, suen for example, A8 the adminis-
Eerinﬁ of &4 speclfio oath to the members,. . "
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_! ed or by the
international Red LTPOS8 Or & meuber ther:

of, or by a medie~l doator Or any mediczl
sérvice personnel, or by an invf;ti?'t\.
or intelligence foieﬁr: or by uﬁy 5;»35
beraon whom the commission finde to have

been secting ir ¢ |
& . i t} @ "}Olzr‘qe s f I 1 a A s
making the re ort. 8 dutly when

(3) nffidavits, depositions, or sther state
t:?ts taken by an officer detvilﬂJJfor”
net purpose by militery authority.

4 ‘ 1

\4) Any dlary, letter or other

ing to the commission to eon
tion relating

document appear-

ntain informe-
to the charge,

; any document or sthe snd =
evidence of ite P gL

contents " o
Delieves that th s 4T the commission

€ original is not »
o n : ; 3 Avalls
OF cannot be produced without undue delagle

e b e




b. The coumission shall take judiocial notice of

faots of common knowledge, official governnent documents
of any nation, and the proceedlngs, records and findinge

of military or other agencles of any of the United Natlons.

o. A commlission may require the prosecution and
the defensge to make & preliminery offer of proof, whereupon
the commission may rule in advance on the admiesibility of

guch evidence,

d. If the accused is charged with an aoffense
involving concerted oriminal 2c¢ction upon the part of a militar;
or naval unit, or any group or organizatlon, evidence whloh
has been given previougly &t a trial of any other member
of that unit, group or organization, relative to that

concerted offense, may be received es prima facle evidence
that the asccused likewise is gullty of that offense.

L

e. The findings and Jjudgment of & commiseion 1in
any trial of & unit, group or organizatlor with respect %to
the eriminal character, purpose or sactivities thereof shall
be given full fuith and eredlt in any subsequent triasl by
that or any other commission of an individual person charged
with eriminsl responsibility through membership in thatl
unit, group or organization., Upon procf of memberghip in
guch unit, group or organization ccnvicted by = commlssion,
the burden of proecf s all sghift to the accused to establisnh
sny mitigating eircumstances relating %o hils membership or
participation thereln,

f. The officlal position of the accused shall not

absolve  him from responsibility nor be considered 1in
mitigation of punishment, Further, action pursuant to order
of the mcoused's superior, or of nis government, shall not
conetitute a defense, but may be considered in mitigation

of punishiment Af the commission determines that Justice 80

regquires, ®

V11
AFFIDAVITS

1. 8&ince the Articles of ¥War 4o not apply, and since
an enemy is not within the protection of the U, B,
Constitution in this respect, AW 25 prohiditing the uge of
depositions in capital cases, and the S5ixth Amendument to the
. 8, Constitution giving the right of confronting witnegses
do not apply; affidavits are properly admitted in evidence.

2. Par, 18 (2)(3) of the HRegulations preseribed by
General Hsoirthur expresc:ly authorize the sdmission of
*affidavits, depositions, or other statements taken by an

officer detailed for that purpose by military autiority.”




3., The use of affidavits in tribunals enforeing

internaticnel law is common, (See Feirumen, pp., 2706-2877;

Ernst Robel, Criminal Procedure and international Law,

The Judge Advocate Journal, Summer, 1940; lLoule MoKerman,
Specinl Mexican Claims, 32 American Journal of International

Levw p, 462).
Opinicon, JAGD, SPJGW 1845/5468.

“The most striking feature of proceeding before
international tribunzls is that technical rules
of evidence, such ns nave been developed in the
Anglo-Saxon Law, are not cobserved. Regtriotive
prineiples which might strultejecket the quest
for truth in & web of foraalistie rrocedure
have uniformly been ignored (Sandifer,

.vidence before International Tridbunale,

pp & ff; 1 Wigmore, ikEvidence, sec 4 m;....

Here the rules of evidence are much more libersal
than they &re st common law, I know no rule

of iaternational law which prevents a party
giving evidence of the geccnd degree becauge
there 1s evidence of the first degree in
existence, There is no rule tc exclude one
class of evidence becsuse, perasdventure, better
evidence mignht be in existence,.. but it is
nonetheless true that a specific grant of
authority to admit such evidence es affidavits,
unsworn statemente and the like, is not
essential, Under a well-established customary
rMile of the law of nationes such materials

are admissable, it being left to the tridbunal,..
to determine what weight shall be attributed

to them (Falston, Law and Procedure of
internsticonal Tribunals, p. 21€; wigmore,
svidence, v, 153). in this the widest lati-
tude has been enjoyed...ee

international courts are not bound by national
rulesg of evidence,”®

VIII
Hearsay iLvidence
l, As stated above, the rules of evidence provided
in the Mamual for Courte ¥artial do not govern these tricle
by military commissions, Therefore, the military
commission is not obliged to apply the strict rules of
evidence customsry in Jury triale or court martisl proceed-
inge. It i1s not, for example, obliged to apply the

traditional hearsay rule, Indeed, the Regulations
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preseribed by General dachirthur for the conduct of these

trials by military ecommigsion (Quoted ebove ) specifleally

provide for the admisgsion or RARDYy typesg of evidence contrary

to the Lhearsay rule.

o
9

The historio function of the hearsay rule hag been

to protect Juries frono €videnoe which wag not subjeated to
crogs-examination and which,

owing to their inexperience,

they might not he able properiy to welgh for probative

Value . Courts heve never feolt th

8t the bencgh, iteelf,
would be prejudiced by

welght to it.

hearsay testimony or Z£ive undue

» the usual procedurs 18 for a Judge
to liasten to neargay testimony or recelive a gy

in oxrder to determine wh

§

nopels of it

ether the Jury should bde 2allowed to

Near it under cne of the Bany exceptions to t}

e Mile,
os It %s velleggtablia

ied that administrative tribunslg
B8y congider reargay evidence :

Consclidated Administrmtlon 0. V.

National Labor nelstions Boerd, 308 U.

197' 229-2&3.

Kationeal Labor Aelations soard v, Citiesn

“ervice 0411 Co., (2 ocA), 129 ¥. 24, 933

L&ven in the grae of Jury triale,
authorities look upon th

4. the bept modern

€ heargay rule with disfavor, it
a8 been ¥nitled down Dy numerous qualifies

tions untii 1¢
is almost Reaninglegs,

‘rofessor W

clagseg of €xoeptions to tre ruile.

on Evidence, 3rd e. 1940, Vol, ¥, segtion 1428, )

*The needlegs
caused by the h
'1nflex1b111ty o
technicnl

the ¢ourts, s
when 1ts eon




if we gloged our eyes (& good desn) of the time)

t0 the Hearsay rule, and allowed the witneass

to tell his story, hearsay and all, without

interruption, we should not only secure a more

luocid nioturr of evente and & smoother trial,

but should in all probability arrive Just as

near the truth in the end." Wigmore, supra,

section 1427,

Wigmore explains that the only merit to the hearsgsny
rule is ites emphasis on the right of erogs-examination,
(Wigmore, suprs, sections 136%, 1420)., In the pregent
procecdings before the militory commissions, nowever, there
is no sueh right, (S8e¢ discuassion above.) This
demonstirated, for example, by the provision in Ceneral
Haoirthur's Regulations permitting the introduction of
effidavit testimony.

O, 4s stated above, & military commission ls not
court, or court-martial, but rather an executlive, or
administrative agency, It 13 compoged of officers deemed
capedble of giving the proper weight to neersay, Therefore,
one of the two reagons for the hearsay rule does not apply
here, Thus, hearsey 1s common i tribunsls administering
international lew, ag well ag administrative tribunales,
(See 3 above; see suthorities cited in Viled, above).

Oe &8 for the right of cross—examination, the other
recson for the hearsay rule, ss noted above, there 18 no
sueh absolute right in these trianls, for the Artigles of
war-and the Constitution do not spply. The negulsrtions,
rar, 14 €, provide that the secused shal) have the right:

"TOww-wcrogs examine eseh sdverse witnegs who
ersonally appears before the commission.,”

This provision, together with the provision authorizing the
Rdmisgion of affidavits, denies eny absolute right of erosse
éexamination,

7. Therefore, sinee the trial is not before s Jury,

n% %o exclude evidence on the




ground 1t has not been subjected to the right of eross-
examinetion, both the reascns behind the Lhearsay rule fade
aweay, with Sthe result that the rule hes no application,
8., The Regulatione 1ssued by General HasArthur stsate:

“The commigsion shall admit sueh evidence as

in 1ts opinion would be of asgasistance in

proving or disproving the charge, or sueh as

in the commission'a opinion would have

probative value in the mindie of a reasonable
man, "

Slmiler regulations were approved by the U, 8, Supreme
Court in the Quirin case and by Fairman, pp., 276-277, snd
were adopted by the United Nations for the European war
Urimes trlials, and by the Australian Government for
sustralian ¥ar Crimes Trisls. Thege Hegulations obviously
do away with all technlesl rules of evidence, including
the hearsay rule,
1A
neports

L, Par, 16A (2) of the hegulations suthorizes the

admisslion in evidence of:

“Any report which avpears tc the sommission to
have been signed or issued.,,.by an investigator
or intelligence officer, or by any other person
whom the commission finds to have been soting
in the course of his duty when making the
£, &kven the hearsay rul+¢ and the ¥anual for Courts
dartial permit offielal records and renorts (Hanual) for

Courts Nartial, 1928, page 121).

e This Regulation, however, goes beyond any techniosli-

ties in eriminal or court-martisil procedure,

A

Rulings
1. The practice in courts-martizl that rulings by

the Law member on gquestions of evidence are final, doez not




apply here, for courts-msrtial procedure doee not govern,
Any rulings mede by the Law member are "sublect to
objection by any member®, and in case of objection, to
vote of the entire commiession,

£, hccordingly, the Hegulutions provide (par, 9):

"All declisions of the commissgion shall be by
sejority vote of the members present...."

Al
runlshnent
“All wear grimee are subject to the death penalty,

although & legsger penalty may be imposed, The punishment
should be deterrent...” (FN 27-.10, par, 387)




"While, as to property righis and 1l1fe and
llbert), a1l alicne domieiled in the United
Stetes, or' temporarily Stherel are accorded

the tqu: nrotection of 1ithe lRW, and due nrocess
of law, such i1s not the case as o glien
enemies. Allen enemies have no rights and no

o ———

nrlvllerea, _ X ' * 21 favor, 4durin
time of war, e Lage Ue ~ 249 F 625).,

See nls0 Px Perte Quirin: Hagulza v Bredriord,
Phlllnﬂlae Supreme Court, 15 Sept 49; LX Parte
Zimmerman, 132 F284 442; dx Parte Dunesn, 1406

F 24 276; Innes V Hlatt SCCA, 15 Mar 44

VI

Rules of Evidence Uenerall

The Hegulations Governing the Trials of war Criminals,

il 1"‘1-

dated 24 Sept 45, issued by General hacarthur, Cu, A¥IFAU,
provide:

"16. EVIDENCE,- a, The commission shall &dmitv such
evidence 28 in 1ts opinion would De of cgslistance 1n provin
or disproving the ohrrgre, or such &e in the commisgsion'e
opinion would have probative value in the mind of a
reasonable man, In partieular, and without limi¥ing I1n
any way the soope ol the foregoinf general rules, the
following evidence may be admitted:

(1) Any document which appesars to the commnigslon
to have been signed or lssued offleially
by any officer, departiment, agency, or
member of the armed forces of any govern-
ment, without proof of the slgnature or
of the issusnee of the document,

Any report whieh appears to the commlission
to have been eigned or issued by the
International Ked Cross or a member there-
of, or by & medical doctor or any medlosl
service personnel, or by en invegtizetor
or intelligence officer, or by any other
nerson whom the commission finds to have
been aeting in the course of his duty when
making the report,.

Affidavite, denositions, or other state-
ments taken by an officer detalled for
that purpose by military authority.

Any diary, letter or other document appear-
ing to the commigsion to contaln informa-
tion relating to the charge,

A gopy of any document or other secondiry
evidence of 1ts eontents, 1f the commisslion
believeeg th:t the original 1s not available
or ¢annot be produced without undue delay.




b. The commission shall take Jjudiecial notlce of
facts of comuon knowledge, officlal government documents
of any nation, and the proceedings, records and findings
of military or other agenclies of any of the United Nations.

6. A commission may require the prosecution and
the defense to make & preliminary offer of proof, whereupon
the commuission may rule in sdvance on the admissibllity of
such: evidence.

d, If the zccused is charged with an offense
involving concerted eriminal saction upon the part of & millitary
or naval unit, or any group or organization, evidence whiech
has been glven previously 2t a trial ¢f any other member
of thet unit, groun or orgenization, relative to that
concerted offense, may be received &g prima facle evidence
that the accused likewise 1s guillty of that offense

e, 7The findings and Judgment of a commisesion in
any trisal of a unit, group or organlzevion with respect to
the eriminal eohsracter, purpose or sctivities thereof ghall
be given full faith and credit in any subsequent trizl by
that or any other commission of an individual person charged
with ceriainal regponsibility through memberchip in that
unit, group or organization, Upon proof of memberchip in
such unit, group or organization convicted by & commission,
thie burden of proof shall shift to the accused to egtshlish
any mitigating circumstances relsting to his membership or
nartielination thereln,

f. The offilecizal position of the accused shall not
abgolve him from responsibility, nor be consldered in
mitigation of punishment, Further, asotion pursguant to order
of the aocueed's superior, or of his government, shall not
constlitute a defense, but may be considered in mitigation
of punishment 1f the comuission determines that justice so
requires,”

Vil
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l. Bince the Articles of War do not &pply, and since
an enemy l1ls not within the nrotecetion of the Y, 8,
vongtlitution in thils respect, AW 256 prohibiting the use of
deposltions 1n capital ceansesg, and the Sixth Amendment to the
U, 8, Constltution giving the right of confronting witnesses
do not eapply; affidavite are properly admitted in cvi.ence.

2., Par, 16 (a)(3) of the Regulations nreseribed by
veneral LaciArthur expressly suthorize the admiesion of

"“affldavits, depositions, or other statements taken by &n

officer detalled for that purpose by military suthority."




3. The use of affidavits in tribunals enforeclng

snternetional law is common, (See Fairmen, pp
“rnet Fobel, Criminal Procedure and International Law,
The Judge ~dvoecate Journal, Summer, 19045; Louls Mcherman,

151 Mexlcan Claims, 32 American Journal of International

Opinlon, JAGD, SPJGW 1845/5460.

“Phe most striking feature of proceedlng before
international tribunsls is that technical rules
of evidence, such a2s have been ieveloped in the
Anglo-Saxon Law, are not observed, Hestrictlve
prineiples which aight streit-jacket the que at
?ar truth in a web of formslistie procedure
have uniformly been ignored (Sendifer,

Evidence before Internsational Tribunsls,

np & f£f; ] Wigmore, kvlidence, 8€C 4 M oeoo

Here the rules of evidence are much more llberal
than they are at common law, I Know no rule

of internzstionazl law which prevents & party
giving evidence of the seaond degree becsuse
there 1s evidence of the first degree in
existence, There 1a no rule to exclude one
slass of evidence becruse, peradveniure, better
evidence might be in exiatence... But it 1is
nonetheless true that # epecific grant of
authority to admlt such evidence as affidavits,
unsworn stetements and the like, l1ls not
esaentinl, Under & well-established customary
rule of the law of nations such materials

are admissible, 1t being left to the tribunal...
to determine what weight shall be #itributed

to them (Rzlston, Law and Procedure of
International Tribunales, p. 216; Wignore,
Lvidence, p. 153). Iin thie the widest lati-
tude hos been enjoyedeeeee oo

Internetional eourts are not bound by national
rules of evidence.,"

V11i1i
Hearsay Lvidence
1. As stated above, the rules of evidence provided
in the Manual for Courte lartlsal do not govern these tricsls
by military commissions, Threrefore, the military
sommission is not obliged to apply the strict rules of
evidence customery in Jjury trials or court martial proceed-
inzs., It is not, for example, obliged to apply the

troditionzl hearsay rule, d4indeed, the Hegulatlons
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prescribed by General Hagarthur for the cceouduct of these
trials by military commission (gquoted above) specifically
provide for the cdmlesion of many types of evidence contrary
to the hearsay rule,

. <he historic function of the hearsay rule hes been
to protect jurles from evidence whilch wias not subjected to
crozs-exsnination and whiech, owling to their inexperience,
they might not be able properly to welgh for nrobestive
value, Courts hasve never felt thst the bench, itself,
would be prejudiced by hearsay testimony or give undue
welght to 1t., Indeed, the usual nrocedure ias for a Judge
to llsten to hearsay testimony or receive 2 gynopsis of 1t
in order %o determine whether the Jjury should be allowed to
rear 1t under one of the many exceptions to the rule,

O, 4T 18 well-established that administrotive tribuncle
mey oonslder hearsay evidence!

Consolildsted Administration Co. v.
Naetlonel Labor helations Boord
187, 2298-230.
Natlonal Labor Helationsg Bozrd v, Citieg
Service 011 Co., (2 ocA), 129 F, 24, 933

4. Lven in the g¢age of Jury trials, the best modern
authoritles look upon the hesrsay rule with dlafavor, It
hes been whitled down hy numerous gualifications until it
is almost meaningless, Profegsor Wigmore lists 14 nrincinal
clasges of exceptions to the rule, (Wigmore, A Treatise
on Lvidence, 3rd ed, 1940, Vol, V, seetion 1426.)

"The needless obstrucetion to investigation of truth
cauged by the hearsay rule is due namely to the
inflexibility of its exceptions, to the rigidly
technical conastruction of those exceptions by

the courts, and to the enforcement of the rule

when 1ts contravention would do no harm, but

would assist in obtaining # complete understand.
ing of the transaction,-----In all probability,




