CHAPTER7
Enforcement

Summary and overview

7.1 In considering how anima welfare lawsshould be enforced, the UK Farm
Anima Welfare Council recently commented that a UK enforcement agency
should be established to be responsible for dl animd hedth and welfare matters,
including enforcement of the relevant laws. Such abody wassaid to be “essentid if
the government really does wish to give anima welfare issues a high priority in
livestock farming.” It does not seem unreasonable to suggest that should be the
caein Augtrdia?

In Australia, the state of enforcement of animd cruelty lawsisaseriousissue. Not
only are the laws across the jurisdictions lacking in uniformity, there is no
independent body responsible for enforcement. There is not even a nationa
databaseof animal cruelty investigationsand prosecutions?

The anomalousposition of the RSPCA

7.2 In dl Statesand Territoriesthe (loca) Royd Society for the Prevention of
Crudty to Animalsoccupiesaspecid position in relation to the enforcement of the
anti-crudty laws. In large part thisisa historica thing, reflecting the role of the
RSPCA in England. When during the 19th century English lawsand customswere
imported into Australia, one of the importswasthe role of the RSPCA in enforcing
anti-cruelty laws.

When one reflects on this stuation, it is evident that it would never have come
about if, for example, anti-cruelty lawswere being established for the first timein a
modern setting, as the various locd RSPCAs are private bodies (usudly
incorporated associations), responsibleonly to their members.

7.3 The RSPCA in England adopted this role because at the time of the first
anti-cruelty law (Martin's 1822 Act), there wasno policeforce (the Metropolitan
force was not set up until 1829) and the State did not, in the main, bring

1 FarmAnima WelfareCouncil (1999) Enforcament of Animal WelfareLegidation

2 Notethat thefailed National Animal WelfareBill 2005 of Senator Andrew Bartlett included aprovisionfor
the establishment of aNational Anima Welfare Authority

3 seetheexcdlent articleby Steven White (2003) Legidatingfor Animal Welfare— Makingthe Interestsof
AnimasCount AlternativeLaw Journal 28, 277
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prosecutions®  Prosecutions were usudly initiated by private individuds. It was
with this background that ameeting at Old Saughter's Coffee Housein London's
St Martin's Lane resolved to establish the Society for the Prevention of Cruelty to
Animds It isnotablethat Martin himsdaf wasreticent about givingan emphasisto
prosecution as a role for the Society, saying “dthough prosecutions might be
adopted in some cases, it would be illjudged to stand forward as a prosecuting

society”.

Radford in hisbook Animal WelfareLaw in Britain® notes that by the end of the
19th century the English RSPCA was becoming very respectable, such that its
“ preoccupation with established respectability causedit to losetouch with the more
progressve and inspirational elementsin the animal welfare movement.” Thisis
another reason for not giving responshility for the enforcement of part of the
crimina law to aprivate society. Thereisthe potentia for shiftsin direction and
emphasis, under the influence of whoever happensto bein power, such that proper
independent enforcement iscompromised.

Another mgjor problem with the RSPCA isthat it can never be adequately funded
to properly investigate and prosecute breaches of the anti-cruelty laws 1t will
certainly wish to avoid fighting caseswhereit isnot guaranteed awin — abig loss
could befinancidly catastrophic.

Regardless of idedl considerations, the fact is that the various RSPCAs are in a
position of power and influence concerning animal cruelty law and its enforcement.
Unfortunately, the 19th century concernsaluded to in the previousparagraphsare
still completely relevant today. 1n 2004 the Australian Broadcasting Corporation,
in a programme entitled “A Blind Eye’, reported on the “uncomfortably close
relationships that the RSPCA is forging with key industry groups — intensive
poultry, pork and liveexports’, raising the obviousquestion of conflictsof interest.®

TheLaw — detail

Who isresponsiblefor enforcingthe law?

74 The Animal WelfareAct 1993 (Tas) arguably can be said to impose aduty
on someoneto enforcethe law. Section 13A of the Animal WelfareAct saysthat the
functions of an “officer” include “to investigate whether this Act has been
contravened and, if so, take appropriate action.” This may aso be the effect of
section 115 of the Animal Careand Protection Act 2001 (Qld), which saysthat the

4 A goodreview of therelevant history can befound in Radford'sbook Animal WelfareLaw in Britain (2002)
Oxford: Oxford University Press

5 Footnote4

6  seehttp://www.abc.net.au/4corners/content/2004/s1137257.htm
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functionsof an inspector (include) “to...enforcecompliancewith thisAct.”

General ingpectors

7.5

All jurisdictions alow the person responsiblefor enforcing the relevant act

(or another person with responshilities under the statute in relation to
enforcement) to appoint a person with enforcement powers (usualy an
“ingpector”).” Inspectorshavepowersof:

entry and search;

examination and inspection;
gathering evidence,

requiiring assstance;

seizureof animals;

taking action to aleviatesuffering.

ACT: s76(1) Animal WelfareAct 1992

NSW: s4 of the Prevention of Cruelty to AnimalsAct 1979 defines* officer” to mean amember of the police
forceor an inspector within the meaning of the Animal ResearchAct 1985, an officer of an approved charitable
organisation whoisaspecia constablewithin the meaning of the PoliceOffencesAct 1901 or apublic servant
who isappointed by the Minister or by an officer of the Department of Primary I ndustriesauthorised by the
Minister asan officer for the purposesof thisAct; section 24D of the Act definesan inspector asan officer
other than apoliceofficer who isthe holder of an authority issued by the Minister, the Director-Generd or a
Deputy Director-Generd of the Department of Primary | ndustriesfor the purposesof Divison 2 of the Act
NT: s57 Animal WelfareAct 1999

Qld: s114 Animal Welfareand Protection Act 2001; the Chief Executivemay appoint anindividua whoisa
public serviceofficer or employeeor aperson who isemployed by the RSPCA (QId) or included in aclassof
individuas, declared under aregulation to be an approved classof persons(regulation 29 of the Regulations
saysthat officersof the RSPCA QIld arean approved classof personsfor section 99 — concerning authorised
officers, whileregulation 30 saysthat the empl oyeesof an incorporated ation whaseobjectsinclude
animal welfareor the provision of facilitiesto carefor animalsare an approved classof personsfor section 114
— concerninginspectors; the Qld Act also statesthe functionsof aninspector areto investigateand enforce
compliancewith the Act: s115

SA: 28 Animal WelfareAct 1985 providesthat the Minister may appoint aqualified person to bean inspector
for the purposesof the Act; “ qualified person” meansa person who hassuccessfully completed training as
prescribed by the regulations (ss5). Regulation 17 of the Animal WelfareRegulations2000 setsout which
training, which must be approved by the Minister, meetsthoserequirements.

Tas: s13 Animal WelfareAct 1993 The Minister may appoint person to beofficers; ss36 and 37 providesthat
officersor other personsmay be appointed asinspectorsfor the administration and enforcement of Part 4 of
the Act (relating to useof animalsfor scientific research); the powersof thoseinspectors, whichareset out in
s38, includeentry, search, etc

Vic: s18 Prevention of Cruelty to AnimalsAct 1986 general inspectorsincludean inspector of livestock
appointed under the LivestockDiseaseControl Act 1994 or afull-timeor part-time officer of the RSPCA or a
person who isan authorised officer under s72 of the Domestic(Feral and Nuisance) AnimalsAct 1994, and who
areapproved asgenerd inspectorsby the Minister. The Victorian Act alsorefersto “POCTA | nspectors’
whichincludesgenera inspectorsand “ specidist ingpectors’ (the latter being appointed by the Minister under
section 18A)

WA: s33 Animal WelfareAct 2002; the Chief Executive Officer may appoint asgenerd inspectorsthose
membersof staff of the RSPCA nominated by the RSPCA and otherswho may beamember of staff of the
Department, Agriculture WA, CALM, FisheriesWestern Austrdiaor aloca government, or any other person
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The detailed provisonsrelatingto thesepowersare:

Entry and search

ACT: other than premises(which includesavehicle: s2) used for scientific research
etc or an abattoir (unlessthe inspector isaveterinary surgeon or accompanied by
a veterinary surgeon) where there are reasonable grounds, either with the
consent of the occupier, or enter business premisesduring businesshoursor in
accordance with a warrant under s 90 or where there are serious and urgent
circumstance requiring exercise of powers without a warrant (in which case
reasonableforcemay be used to effect an entry): ss80and 81 Animal WelfareAct
1992; seedso section 88 regarding consent to entry. Section 89 of the Animal
Welfare Act 1992 requires an inspector or authorised officer to provide an
occupier of commercia premiseswho hasconsented to entry with areport of the
ingpection within 30 daysafter the entry.

NSW: an ingpector may enter land (which includes premisesor avehicle, vessd or
arcraft) for the purpose of exercisng any function under Divison 2 (but can
only enter adweling with consent of the occupier or under the authority of a
search warrant or if the inspector believeson reasonablegroundsthat an animal
has suffered significant physicad injury or isin imminent danger of suffering
significant physicd injury or has a life threatening condition that requires
immediate veterinary treatment and it is necessary to exercise the power to
prevent further physica injury to the anima or to ensurethat it isprovided with
veterinary treatment: S24E; if a police officer suspects on reasonable grounds
that avehicleor vessd containsan animal in respect of which an offenceagainst
ss5-8 hasbeen or isbeing committed and that the animal isin distress(defined as
auffering from exposure to the eements, debility, exhaustion or significant
physcd injury) the officer may stop the vehicle or vessd, enter the vehicle or
vesH, enter any land for those purposesand examinethe animd (there areaso
provisons relating to directions which the officer may give to the person
operating the vehicleor vessd): 24H; the time an inspector spendson the land
must be no longer than is reasonably necessary to achievethe relevant purpose
(smilar restrictions apply in relation to the time for which a vehicle or vessd
may bedetained: s24L Prevention of Cruelty to AnimalsAct 1979.

NT: in relation to any premisesother than avehiclethat the inspector believeson
reasonable grounds are not licensed premises (ie licensed for teaching or
research) and in relation to avehicle, that vehicleisnot connected with licensed
premises; the same conditions and restrictions apply as are applicable to an
“officer”: 62 Animal WelfareAct 1999; an “authorised person” (ie an inspector
or an officer) may enter premiseswith the consent of the occupier (which must
be in writing: 63 of the Act), or if that person believeson reasonable grounds
that the circumstances are o serious and urgent asto require the immediate
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exercise of a power under 66 or 67, without the occupier's consent or the
authority of a search warrant. An inspector may not enter licensed premises
unlessaccompanied by an officer and may not enter an abattoir unlesshe or she
isaveterinarian or isaccompanied by an officer or aveterinarian (s62(6)); there
is a provison in the Act (s65) alowing entry onto Aborigina land for the
purpose of exercising a power under the Act even though the person does not
hold a permit under the Aboriginal Land Act; where, after giving notice, an
authorised person enters commercia premises or licensed premises for the
purposesof an inspection pursuant to s66, the person must providethe occupier
with awritten report of theinspection (68 of the Act).

Qld: s108 Animal Welfare and Protection Act 2001: (for authorised officers in
relation to scientific use): with consent of the occupier, or wherethe officer has
given the occupier at least 48 hours notice or if the occupier has been given a
rdevant anima wefare direction (there is provison for written
acknowledgement of consent, which may be given: s109); ss111 and 112 ded
with entry to vehicles Chapter 5 provides that other powers relating to
ingpectors (ss134, 135, 168, 169, chapter 6, part 2, divison 3 (but not s137(d),
chapter 6, part 2 divison 5 and chapter 6 part 3) apply to authorised officersasif
they wereinspectors; s122: for inspectors, entry to premises(see ss130-135 for
vehicles) is permitted with consent, the entry is authorised by a warrant, the
occupier has been given a relevant anima welfare direction, the inspector
reasonably suspects an animd at the place hasjust sustained a severeinjury and
theinjury islikely to remain untreated or untreated for an unreasonable period,
the inspector reasonably suspectsthere isan imminent risk of death or injury to
an animal at the place because of an accident or from an animal welfare offence
or the ingpector reasonably suspectsany delay in entering the placewill result in
concea ment, death or destruction of anything at the placethat isevidenceof an
animal wdfare offence or being used to commit continue or repeat an offence;
the procedure for entry with consent isset out in s124; ss136 — 141 relate to
generd powersof entry.

SA: s30 Animal Welfare Act 1985: An inspector may enter and search and if
necessary use reasonable force to break into or open premisesor a vehicleto
which the section appliesor part of or anythingin or on premisesor avehicleto
which the section applies; an ingpector may only exercisethe powersconferred as
reasonably required for the administration and enforcement of the Act and may
only exercisethe power to use force on the authority of a warrant issued by a
magistrate or in circumstancesin which the inspector reasonably believesthat
urgent action isrequired in order to prevent or mitigate serious harm occurring
to an animal; section 31 deds with “routine inspections and says that an
ingpector proposing to exercise powers under the Act to conduct a routine
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inspection of premisesor avehiclein circumstancewherethereisno suspicion of
an offencethe ingpector must givethe occupier of the premisesor the owner of
the vehicle reasonable notice of the proposed inspection and dso give a
reasonable opportunity to persons such as the occupier to accompany the
inspector during the inspection and take such steps as are necessary in the
circumstancesto minimiseany adverseeffect of the ingpection on the businessor
activities of the occupier of the premisesor the owner of the vehicle (athough
no natice is required to be given of a routine inspection where the inspector
reasonably suspects there is an anima in respect of which an anima wefare
notice or animal welfareorder isin force; subsection 5 setsout the premisesand
vehiclesto which the section applies

Tas. s16 Animal Welfare Act 1993: An officer may enter search and inspect any
premises (apart from those being used as a dwelling) if the officer reasonably
believesthereison the premisesan animd in respect of which an offence under
the Act hasbeen or isbeing committed; an officer authorised by the Minister to
do so may at any reasonable time enter search and inspect any premiseswhere
animalsare sold, presented for sde, assembled or kept for commercia purposes
(Dr Richard Butler, Chief Executive Officer of the RSPCA, hasinformed the
author that the Minister has given that authorisation); in entering premises, an
officer may use such force as is reasonably necessary and stop any vehicle or
conveyance.

Vic: 23 Prevention of Cruelty to AnimalsAct 1986: If aPOCTA inspector suspects
on reasonable grounds that on any premises (that is not a person's dwelling)
baiting, trap-shooting or the use of animasas luresis occurring, the inspector
may, with any assstance that is necessary enter the premises and inspect and
examine any animalsetc that the inspector reasonably believesis being used for
thosepurposes; if aPOCTA inspector suspectson reasonablegroundsthat there
is on any premises (that is not a person's dwelling) any animals that are
ruminants (defined) that have been confined without food or water for more
than 36 hoursor any animal sbeing mammalsother than ruminants or birdsthat
havebeen confined without food or water for more than 24 hours, the inspector
may enter the premisesand feed and water the animals; if aPOCTA inspector
suspects on reasonable grounds that there is on any premises (that is not a
person's dwelling) an animdl that isin an entanglement, tether or bog or that is
showing signs of pain or suffering as a result of any injury or diseese, the
inspector may enter the premisesand freeany anima (without removingit from
itshousing or the premises) or if any animal on the premisesis showing signsof
pain or suffering asaresult of injury or disease, inspect the animal in order to
determine whether the animd requirestreatment by aveterinary practitioner; if
a POCTA inspector suspects on reasonable grounds that there is on any
premises (that isnot a person's dweling) an anima that is behaving in such a
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manner and there are such circumstancesthat it is likely that the animal will
causedeath or seriousinjury to any person or another animal, the inspector may
enter the premisesand contain or destroy any such anima. Thereisaso an
“emergency power” of entry under s24, whereby a POCTA inspector may enter
the premisesif he or she suspects on reasonable grounds that there is on any
premises(that isnot aperson'sdweling) an animal that isabandoned distressed
or disabled; the inspector may destroy or seizethe relevant animal or leavenotice
of hisor her intention to seizethe animd if the inspector isnot contacted by the
owner or person in chargewithin 2 daysof givingthe notice (and if that person
doesnot contact the inspector asrequired he or shemay enter the premisesand
saizethe animal); s24L givespower to aspecidist inspector, with the authority of
the Minister, to enter premises(other than aperson'sdweling) in or on which
an anima or animals or housed or grouped for any purpose (there are other
provisionsabout inspectionsand observations).

WA: s38 Animal Welfare Act 2002: may enter a place with the consent of the
occupier or person apparently in charge of the place, or with at least 24 hours
notice, under a warrant, in the case of a place occupied by a scientific
establishment, at any time, in the case of any other non-residentia placeif the
inspector reasonably suspectsthat an offence under Part 3 has been or isbeing
committed at the placeor islikely to be or to continue to be committed at the
placeif entry isnot effected; s39 an inspector may enter avehiclewith consent of
the occupier or person apparently in charge of the vehide, under awarrant or
(unlessthe vehicleis a residence) if the inspector reasonably suspects that the
vehiclehasbeen or isbeing used in the commission of an offenceunder Part 3 or
islikely to be or to continue to be sued in the commission of an offence under
Part 3 unlessentry is effected (vehicleincludes a train, vessd, aircraft and any
other thing used asa means of transport: section 5); s47(1)(a) subject to ss38,
39, 42 and 43 an ingpector may search aplaceor vehicle.

Examination and inspection
ACT: s82(1)(a) and (c) Animal WelfareAct 1992.

NSW: 241 Prevention of Crudty to Animals Act 1979: inspector may examine an
animd if the inspector suspects on reasonable grounds that an offence against
the Act or the regulations is being has been or is about to be committed in
respect of the anima or the anima has not been provided with proper and
sufficient food or drink during the previous 24 hours (or in the case of the
provision of food to an anima of aclassprescribed by the regulations, during the
period prescribed for that classof animal) and is still not being provided with
that food or drink or the animal is so severdly injured, so diseased or in such
physica condition that it is necessary that the anima be provided with
veterinary treatment and the animal is not being provided with that treatment
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or the anima is so severdly injured so diseased or in such a physica condition
that it iscrud to keep it aiveand the anima isnot about to be destroyed or is
about to be destroyed in a manner that will inflict unnecessary pain on the
anima; seeaso regulation 5 of the Prevention of Cruety to Animals (General)
Regulation 2006 which in effect provides that where there are “drought
conditions’” and ruminant stock animalsare being fed stored or purchased feed,
72 hoursisthe time prescribed.

NT: s66 Animal Welfare Act 1999; an authorised person who enters premisesmay
examineany animal in or on the premises, ingpect the premisesand any thingin
or onthe premises

Qld: s137 Animal Care and Protection Act 2001: an inspector may examine or
ingpect or film, photograph, videotape or otherwise record an image of an
animal, document or thing at aplace.

SA: s31A Animal Welfare Act 1985 an inspector may examine an animd and its
living conditions and if the inspector suspects on reasonable grounds that the
animal issuffering or may if urgent action isnot taken suffer unnecessary harm
provide treatment and care for the animal, cause the living conditions of the
animal to bemodified or ssizeand retain the animd for treatment and care.

Tas. s16(4A) Animal Welfare Act 1993; s25: An officer may require a veterinary
surgeon to carry out any examination or take any sample asmay be necessary to
determine the extent of any injury, diseese or suffering endured by an animd,
whether any substancewasbei ng administered to an animd or the causeof death
of ananimd.

Vic: s24A Prevention of Cruelty to AnimalsAct 1986: an inspector entering premises
under the Divison may inspect anything on the premises and may open any
container for the purposeof inspection or taking asampleof the contents.

WA: s47(1)(b) Animal Welfare Act 2002: an inspector may examine and take
samplesfrom an animd, place, vehicleor thing, (h) open acontainer, (i) examine
a record, (k) conduct examinations and make inquiries that the inspector
consders are necessary to check whether the Act is being complied with or to
investigate a suspected offence.

Gathering evidence
ACT: take copies of documents, make photographs, films, videotapes. ss82(1)(d),
(e); seizedocuments: s82(1)(f) Animal WelfareAct 1992.
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NSW: demand name and address, s24A; whereadriver of amotor vehicleisalleged
to have committed an offence, the person responsible for the vehicle must
disclosethe identity of the driver who commits the offence, s24B; an inspector
who islawfully on any land investigating a suspected commission of an offence
againgt the Act or the regulations may seizeany thing that will afford evidenceof
the commission of the offence (and may retain the thing until the completion of
any relevant proceedings) — there are provisonsfor copies of documents to be
given to the person from whom the documents were seized and for a person
aggrieved by the seizure to apply for rdief to the court, 24K Prevention of
Crudtyto AnimalsAct 1979.

NT: take copies of or extracts from documents in or on the premises take
photographsor makefilmsor videotapesof the premisesor animasor thingsin
or on the premises(s66 Animal Welfare Act 1999); ask questions of personsin
or on the premises(s66(g) of the Act).

Qld: an inspector may take asampleof or from an animal for analysisor testing, or
copy adocument: s137 Animal Careand Protection Act 2001; s163: may require
aperson to state their name and address; an inspector may require a person to
give information about a contravention (including a veterinary surgeon in
certain circumstances): s165; it is an offence not to comply with the
requirement: s166 or to give fdse and mideading information: s167; an
ingpector may require production of relevant documents — which include
documentsrequired to bekept): s168; failureto comply isan offence: s169, asis
givingdocuments contai ning falseinformation: s170.

SA: s30(2)(c): an ingpector may require aperson to produce adocument, including
awritten record that reproducesin an understandable form information stored
by acomputer, microfilm or other processand (d) examine, copy or takeextracts
from a document or information so produced or require a person to provide a
copy of any such document or information and (e) take photographs, filmsor
audio, video or other recording and (h) require a person who the inspector
reasonably suspects has committed is committing or is about to commit a
contravention of the Act to state the person's full name and usua place of
resdence and to produce evidence of the person's identity and (i) require a
person who the inspector reasonably suspects has knowledge of matters in
respect of which information isrequired for the administration or enforcement
of the Act to answer questionsin relation to thosematters.

Tas. s16A Animal WelfareAct 1993: an officer may, for the purposeof the Act, take

photographs and make films or videos, 26 may require a person to provide
name and address, answver questions, provide a document or a copy of a
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document or provideother information.

Vic: S24A: an inspector entering premisesunder the Divison may inspect and take
photographs (including video recordings) or make sketches, take and keep
samples of or from any anima or thing;, s24J concerns seizure of things
(including an animal) that an inspector reasonably believes has been used in
connection with the commisson of an offence against the Act or regulations,
demand nameand address(s24ZT).

WA aninspector may seizeany [other] thing that the inspector reasonably suspects
isbeing or hasbeen used to commit or may afford evidenceof the commission of
an offenceunder the Act: s43 Animal WelfareAct 2002 (the owner or personin
charge must be notified: s44); an inspector who reasonably suspects a person is
committing or has commited an offence under the Act may ask the person for
the person's name etc: $46; s47(1): an inspector may: (b) take samples, () take
photographs, video recordingsor other recordingsof an animal, placevehicleor
thing; (g) take measurementsor recordingsof any sort, (i) examine, take extracts
fromor copy arecord.

Requiring assstance
ACT: s82(1)(g) Animal WelfareAct 1992.

NT: s66(f) Animal WelfareAct 1999.
Qld: ss138- 141 Animal Careand Protection Act 2001.

SA: s30(4) Animal Welfare Act 1985: an ingpector may require an occupier of
premisesor a person apparently in charge of avehicleanima or other thing to
give to the inspector or a person asssting the ingpector such assstance as is
reasonably required by the inspector for the effective exercise of powers under
the Act.

Saizureof animas

ACT: where the inspector has a reasonable beief it is connected with an offence:
s82(1)(f) Animal WelfareAct 1992 (* connected with” meansif itisan animd in
relation to which the offence has been committed, will provide evidence of the
offenceor wasused or isor wasintended to be used to commit the offence: s74
Animal Welfare Act 1992); a veterinary surgeon may take a sample of tissue,
blood, urine or other bodily materia from a seized anima: sB4A Animal
WelfareAct 1992.

NSW: if after examining an anima in accordance with Divison 1 (powers of
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officersgeneraly) an inspector suspectson reasonablegroundsthat the animd is
in distressasreferred to in section 24H(5) or any of the circumstancesreferred
to in section 241 exigt in relation to the anima, the inspector may take
possession of the animal (including a carcass), remove the animal or carcassto
such place asthe inspector thinksfit, retain possesson of the animal or carcass,
providethe animal with necessaryfood, drink or veterinary treatment or destroy
the anima in a manner that causesit to die quickly and without unnecessary
pain. Theanima or carcassto which section 241 (a) appliesmay beretained for a
period not exceeding 60 daysor wherewithin that 60 day period proceedingsare
commenced in respect of the offence concerned until the proceedingsarefindly
determined (unless the relevant court otherwise directs) (and regardless, an
animal retained under the section that isin distressor to which section 241 (b),
(c) or (d) appliesmay be retained for such period of time asis sufficient for the
animal to be provided with necessary food, drink or veterinary treatment or to
be destroyed in amanner that causesit to die quickly and without unnecessary
pain, as the case requires); note section 31A of the Act gives a “charitable
organisation” rights to sdl or rehome animals retained by an officer of the
organisation, a stray or abandoned animal in its possesson or an animal
surrendered to it (“charitable organisation” is defined to include the RSPCA
(NSW) and any other not for profit organisation having anima welfare
objectives).

NT: sdze animas or things that the authorised person believes on reasonable
groundsto be connected with an offence(s66(e) Animal WelfareAct 1999).

Qld: s142 Animal Care and Protection Act 2001: an inspector who reasonably
suspects an animal or thing is evidence of an offence agangt the Act or
reasonably believessaizure of an animal or thing isnecessary to prevent it being
destroyed hidden or lost or used to commit continue or repeat an offence, may
Seizeit; an inspector may also seizean animal or thing if the inspector reasonably
believesit hasjust been used in committing or isthe subject of an anima welfare
offence(or with the written consent of arelevant person — includingapersonin
chargeof an anima); s144 Animal Careand Protection Act 2001: an inspector
may seize an animd if he or she reasonably believes the anima is under an
imminent risk of death or injury, requiresveterinary treatment or isexperiencing
undue pain and the interests of the wefare of the animd require itsimmediate
seizure; an inspector may aso seize an animd if the person in charge of the
animal has contravened or is contravening an animal welfare direction or
relevant court order; s145 Animal Careand Protection Act 2001: an inspector
may seizean animal or thing despite another person having asecurity interest in
it; see ds0 5146 — 157 concerning seizure directions and other provisons
relating to seizure, including forfeiture. Note that in Queendand, ownership of
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animalsforfeited etc may betransferred to a“ prescribed entity”.

SA: s30(2)(f) Animal Welfare Act 1985: an inspector may seize and retain any
animd or other thing that the inspector reasonably suspectshas been used in or
may congtitute evidence of a contravention of the Act; s31A(1)(c) Animal
Welfare Act 1985: an ingpector who suspects on reasonable grounds that an
animal issuffering or may if urgent action isnot taken suffer unnecessary harm
my seizeand retain the animal for treatment and care.

Tas. s16(2A) Animal Welfare Act 1993: an officer entering premisesunder section
16 may seize anything found on those premises that the officer reasonably
believesisbeing or hasbeen used in committing an offenceagaingt the Act or is
evidencethat an offenceisbeing or has been committed (s16(2A)); s17: if the
officer issatisfied that an offenceunder the Act hasbeen or isbeing committed
and unlesspossessionistaken the animd'slifewill be endangered or any pain or
suffering it isundergoing will be unreasonably or unjustifiably prolonged, he or
shemay take possesson of an anima and detain it in asafeplace; s18: if aperson
isarrested for an offence under the Act in respect of an animal, the officer may
take possession of the animal; there are provisons relating to the return of
animals(ssl9, 20); acourt may order the continuing detention of an animal: 21,
or may order the sdeof an animal: S22.

Vic: 22 Prevention of Cruelty to AnimalsAct 1986: aPOCTA inspector who finds
an animal in a public place and the inspector reasonably believesthe animd is
abandoned, may seizethe animal; S24E: the Minister may servenotice he or she
intends to authorise saizure of an anima if he or she believes on reasonable
groundsthat an animal isin such acondition or in such circumstancesthat the
animd islikely to become distressed or disabled (there are provisonsregarding
the sarvice of the notice); 7 days after the sarvice of the relevant notice, a
Specidist inspector may be authorised to seizethe animal and disposeof it in a
manner determined by the Minister or otherwisein accordancewith Division 6:
S24F.

WA: 42 Animal Welfare Act 2002: an inspector may seize an anima if the
inspector reasonably suspectsthat an offence under Part 3 isbeing or has been
committed in respect of an anima or under awarrant.

Takingaction to dleviatesuffering

ACT: if he or shebelieveson reasonable grounds an anima hasnot been provided
with proper or sufficient food or drink during the previous 24 hours or is so
severdyinjured, overworked, sodiseased or in such aphysica conditionthat itis
necessary the animal be provided with veterinary treatment or it would be cruel
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to keep such an animal dive(where such an animal isnot about to be destroyed
or isabout to be destroyed in amanner that will inflict unnecessary pain on the
animd): s85(1) Animal Welfare Act (1992); in those circumstances the
inspector may seizethe animal, giveassstanceto the animal and removeit to any
place he or shethinksfit; however, in relation to an anima where“it iscruel to
keep it diveetc’ the inspector may only destroy the animal with the written
consent of a person in charge of the animal unlessthe inspector after making
reasonableenquiriesisunableto locatethe person or theinspector isaveterinary
surgeon: s85(3) Animal WelfareAct 1992.

NSW: section 30 of the Prevention of Crudty to Animals Act 1979 providesthat,
whereacourt has convicted a person of an offenceagainst the Act or regulation
in respect of an animal, the court may in certain circumstances make an order
that the animal be destroyed.

NT: if an authorised person believeson reasonable grounds that an animal has not
been provided with appropriate or sufficient food or drink during the previous
24 hours, an animal is S0 severdly injured, overworked, diseased or in such a
physica condition that it is necessary for the anima to be provided with
veterinary treatment or an animal is being treated in a manner that islikely to
causeit suffering, the authorised person may takethe action he or shebelievesis
necessary to dleviate the animal's suffering (defined to include pain and
distress); which action includesproviding the anima with food or drink, seizing
the animal and removing it to a place the authorised person considers
appropriate or givinganotice requiring action to be taken (s67 Animal Welfare
Act 1999); if an authorised person isof the opinion that an animal isso severdly
injured, diseased or in such a poor physicd condition that it iscruel to keep it
aiveand the anima isnot about to be destroyed or isabout to bedestroyedin a
manner that will inflict unnecessary suffering on it, the authorised person may
destroy the anima or causeit to be destroyed in amanner that causesit to die
quickly and without unnecessary suffering (but only with the consent of a
person in charge of the anima unless after making reasonable enquiries the
ingpector isunableto locatethe person or the inspector isaveterinarian).

Qld: s123 Animal Careand Protection Act 2001 if an inspector reasonably suspects
an animal at aplaceother than avehicleissufferingfrom lack of food or water or
is entangled and the person in charge of the animal is not or is apparently not
present at the placeand the animal isnot at apart of the placeat which aperson
resideor apparently resides, the ingpector may enter and stay at the placewhileit
isreasonably necessary to providethe food or water or to disentanglethe animal
(and must leaveanotice giving relevant details); s137 (d) saysan inspector may
take reasonable measures to relieve the pain of an animd at the place an

185



inspector may destroy an animal or causeit to be destroyed if an inspector has
saized the animal (or with written consent of the person in charge) and the
inspector reasonably believesthat the animal isin pain to the extent that it is
cruel to keepit dive s162 Animal Careand Protection Act 2001.

SA: s31A Animal Welfare Act 1985: an inspector may destroy an animd if of the
opinion that the condition of the animal is such that the animal is so wesk or
disabled (whether physicaly or mentally) or in such pain that it should be
destroyed; the power must not be exercised unless the owner of the anima
consent, the owner of the animal has refused or failed to give consent and a
meagistrate has on application by an ingpector issued a warrant authorising the
destruction of the animal, the inspector hasbeen unableto determinewho owns
the animal or hasbeen unableto contact the owner after taking reasonable steps
to do soor theinspector issatisfied that the animal iswild.

Tas 23 Animal Welfare Act 1993: An officer may supply food or drink to an
animal or authorise a veterinary surgeon to administer medical treatment to an
animd if the officer is of the opinion that the anima is not provided with a
sufficient quantity of food or drink fit for its consumption or is suffering from
any injury or diseese or is otherwise suffering; s24: An officer or veterinary
surgeon may kill an animdl if in their opinion the animal isinjured or diseasedor
isotherwisesuffering and they reasonably believethat theinjury, diseaseor other
suffering will cause the animal continued and excess suffering; a justice may
authorisein writing any person to kill a specified animal in the circumstances
referred to.

Vic: 24C Prevention of Crudty to Animals Act 1986: if a POCTA inspector
reasonably believesthat treatment by a veterinary practitioner is necessary for
the wdfare of an anima (subject to s2) the inspector may arrange for that
treatment; ss2 providesthat the owner or personin charge, if contactable, must
be given the opportunity for a veterinary practitioner of his or her choice to
undertake the required treatment; s24D givespowersto veterinary practitioners
and superintendents of sdeyards to destroy an anima, where an anima is
behaving in such a manner and there are such circumstancesthat the relevant
person believesthe animdl islikely to causedeath or seriousinjury to any person
or another anima or the animd is abandoned, distressed or disabled if the
relevant person reasonably believesthat the animal's condition is such that it
would continueto sufferif it remained dive.

WA: s40 Animal WelfareAct 2002: an inspector may provideto an animal or direct
apersonin control of an animd to provideto the animal any food, water, shelter,
careor treatment the inspector considers necessary to ensure the welfare, sfety
and health of the animal; s41: an inspector who reasonably believesan animal is
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suffering so severdy that destroying it would be a humane thing to do, may
destroy the animal in a human manner (there are provisons for notifying
relevant persons).

7.6 Recent |egidativeamendmentsin South Australiaqualify the right to entry
where there is no suspicion of an offence. The effect of section 31 of the Animal
Welfare Act 1985 is to require an ingpector wishing to conduct a “routine
ingpection” in such circumstancesto givethe occupier of the premises* reasonable
notice’. This resolves a long-running controversy whereby the South Austraian
RSPCA had maintained it did not have the power to inspect intensive animal
farming establishments without the consent of the occupier. One contrasts this
with the gdituation in Tasmania where an amost identicallyaworded provison is
regarded by the RSPCA and the responsible Minister as giving the RSPCA to
ingpect intensiveanimal farming operationswithout notice.

7.7 All jurisdictionsprovidethat membersof the relevant policeforcehave
powersto enforcethe relevant act or haveother relevant enforcement powers? In
Tasmaniaapoliceofficer may arrest without warrant aperson the officer reasonably
believesiscommitting or hascommitted an offenceunder the Act.® In somecases
other bodiesor personsare given such powers?o

7.8 Thereareprovisonsin the relevant Actsenabling grant of asearch warrant
(or equivaent) alowingentry into premisesin relation to enforcement of the act.

8 s76(2)(b) Animal WelfareAct 1992 (ACT); s4,24D, 24H, Preventionof Crueltyto AnimalsAct 1979 (NSW);
s4& 57 Animal WelfareAct 1999 (NT); the Queendand provisonsarein Chapter 6 of the PolicePowers&
ResponsihilitiesAct 2000. This dedswith offencesinvolving animalsand vehicles stopping animals, removing
animals, seizinganimals, givinganima welfaredirections(ss142 — 145); powersin relation to an offence
involvingan animal, including powersof entry, inspection and seizureand powersto providerelief to an
animal (ss146— 149); s18(1)(a); s3 Animal WelfareAct 1985 (SA); s3 Animal WelfareAct 1993 (Tas); S3
Prevention of Crueltyto AnimalsAct 1986 (Vic); s5 Animal WelfareAct 2002 (WA)

9  s15(1) Animal WelfareAct 1993; the officer in those circumstancesmay alsorequirethe relevant person to
providedetailsincluding nameand address, and may arrest the person if they refuseto givethat information or
the officer reasonably believesthe information to befalse

10 ACT —the Anima WefareAuthority: s76(2)(a) Animal WelfareAct 1992 (ACT);

NSW — officer of an approved charitableorganisation; public servant appointed by the Minister (or an officer
of the Department of Primary I ndustriesauthorised by the Minister); such aperson (other than apolice
officer) isan inspector when so authorised under section 24D of the Prevention of Cruelty to AnimalsAct 1979

11 ACT: 90 Animal WelfareAct 1992; wherethere arereasonablegroundsfor suspectingthat thereisan animal
or thing connected with aparticular offenceagainst the Act or connected with acontravention of or
requirement imposed by or under the Act, or an animal referred to under s85
NSW: s24F Prevention of Cruelty to AnimalsAct 1979; an inspector may apply to an authorised officer (see
Law Enforcement (Powersand Responsibilities) Act 2002) for asearchwarrant if theinspector hasreasonable
groundsfor believingthat thereis, in or on any land an animal in respect of which an offenceagainst the Act or
regulationsisbeing or hasbeen committed or isabout to becommitted or evidenceof an offenceagainst the
Act or the regulationsthat had been committed; s24G appliesto land used for the purposeof asdeyard or
animal tradeand land in or on which an anima isbeing used or kept for usein connection with any other
trade, or any businessor profession (including aplaceused by aveterinary practitioner for the purposeof
carryingon hisor her profession) (anima trade meansatrade, businessor professionin the courseof which any
animal iskept or used for apurposeprescribed for the purposesof the definition and saleyard meansany
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79 Many jurisdictions contain provisonsrelating to enforcement which allow
actions fdling short of prosecution of a breach of a statute. In the ACT, a
“regulatory body™? can take “regulatory action”® against the holder of
authorisations, licencesor permitsin caseswherethere has been (for example) fase
information provided in relation to a grant or renewa or contravention of a
condition.*  Section 37A of the Prevention of Crudty to AnimalsAct 1986 (Vic),
sections 43A — 43H of the Animal Welfare Act 1993 (Tas) and Division 3 of the
Western Australian Act allows an authorised officer, an officer and inspector
(respectivey) to issueinfringement notices?s

premisesor public placeused or established for usewholly or partly for the saleof stock animals), and gives
powersto aninspector to inspect and examinethe land, any animal that isin or on the land and any
accommodeation or shelter that isprovidedin or on the land for any animal, inspect and examineany register
that iskept under the Act or the regulationsthat isin or on theland (and requireany person found in or on the
land to produceany such register, and take copiesof or extractsor notesfrom any such register); s29C of that
Act providesthat acourt may makean order regarding the careof animalsin certain circumstances.
NT: s64 Animal WelfareAct 1999; an authorised person (ieofficer or inspector) may apply to aJusticeby
information on oath for asearchwarrant if that person believeson reasonablegroundsthat an offenceagainst
the Act or the Regulationsisabout to be, isbeing or hasbeen committed in or on premises thereisin or on
premisesan animal or thing connected with an offenceor thereisin or on premisesan animal referredtoin
section 67
Qld ss126— 129 Animal Careand Protection Act 2001 an i nspector may apply to amagistrate or aqualified
justiceof the peacefor awarrant: s126 (seealsoss127 - issueand 128 — specia warrant for urgent
circumstancesor specid circumstances); s129 setsout the procedurefor entry with awarrant
SA:s31D Animal WelfareAct 1985
Tas: s16(3) Animal WelfareAct 1993
Vic: s24G Prevention of Crudty to AnimalsAct 1986 aPOCTA ingpector with the written approval of the
Department Head may apply to amagistrate for theissueof asearchwarrant in relation to premisesincluding
residential premisesif the inspector believeson reasonablegroundsthat thereisin or on the premisesan
abandoned, diseased, distressed or disabled animal or an animal the welfareaf which theinspector believeson
reasonablegroundsisat risk or an animal in respect of which acontravention of ss9,19(1), 11A, 13(1) or the
regulationsisoccurring or hasoccurred ot an animal in respect of which the personin chargeisin
contravention of an order under s12(1) or aninterstate order (sees12A) that isregistered under that section.;
24K dlowstheissueof awarrant in relation to a“thing or things...connected with acontravention of the Act
or regulations; Divison 5 containsgenera provisonsasto searchwarrants, concerning what must be stated
(s24M), the rulesto be observed (s24N), announcement beforeentry (s240), detail swhich must be givento
the occupier (s24P), seizureand taking of samples(s24Q), dutiesand powersasto seized animals(ss24R—
247D) and other thingsseized (ss24ZE — 24ZN), taking samples(s24Z0) and other matters (ss24ZP - 2429)
WA: ss59— 62 Animal WelfareAct 2002

12 Whichistheanima ethicscommitteein relation to scientific research etc or theissuingauthority in the caseof
acircuspermit holder or travellingzoo permit holder or trapping permit holder (s73A Animal WelfareAct)

13 Which can be putting acondition on or amending acondition of aperson'sapproval, suspending approva for
astated period, cancellingthe approva or disquaifyingaperson from applyingfor an approva: s73C Animal
WelfareAct. The regulatory body must first issuea“ regulatory notice’: s73D Animal WelfareAct; seePart 6A
of that Act for other details

14 s73B Animal WelfareAct

15 $43A of the Animal WelfareAct 1993 (Tas) saysthat an officer may servean infringement noticeon aperson if
the officer isof the opinion that the person hascommitted an offenceunder the Act or the regulations;
payment of the prescribed penalty hasthe effect of preventing aprosecution for the relevant offence; s37A of
the VicAct: anoticemay be served on any person that the officer hasreason to believehascommitted an
offenceagainst s15A(2) (dogson vehicles) or aprescribed offence. The prescribed offencesarelistedin
Schedule6 of the Prevention of Cruelty to AnimalsRegulations2008 (Vic) (seedsoreg110) and include
offencesrelating to rodeos, useof eectronic devices,and breachingthe law relating to transport of animalsin
motor vehicles 65 Animal WelfareAct 2002 (WA) an inspector who reasonably suspectsthat aperson has
committed aprescribed offencemay givean infringement noticeto that person within 28 daysof when the
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Inspectorsor other authorised personsmay issuedirectionsor notices,includingin
situationswherethe inspector or authorised person believesthere are circumstances
suchthat an offenceagainst the relevant act hasbeen committed.’® Failureto
complywith adirection or to pay the penaty specifiedin anoticeisan offence
carryingapenalty lessthan the pendty for contravention of a“crudty” provision.”

Scentificingpectors
7.10 In somecasssadistinction isdrawn between those who havethe power to
enforce” generd offences’ and thosewho havepower to enforcestatutory provisions

16

offencewasallegedly committed; 66 providesthat amodified penalty may be prescribed for infringement
notices; by $69, if amodified penalty ispaid within 28 daysof the notice being given (and that time can be
extended under s67) the bringing of proceedingsand the imposition of other pendtiesin relation to the alleged
offenceare prevented

ACT: s85(5) Animal WelfareAct 1992 (strict lighility offence);

NSW: s24N Preventionof Crueltyto AnimalsAct 1979 (failureto takethe action specifiedin the noticeis
admissblein any proceedingsagainst the person giventhe noticefor an offenceagainst the Act or the
regulationsrelating to the alleged contravention in respect of which the noticewasgiven or an alleged
contravention of asimilar kind occurring after the noticewasgiven; s33E: an i nspector may serveapenalty
noticewhereit appearsto the inspector that the relevant person hascommitted an offenceagainst the Act or
the regulationswherethat offenceisprescribed asapenalty notice offence(the noticeisto the effect that the
person on paying the stated penaty can not then be proceeded against in relation to the aleged offence: s4);
regulation 23 and Schedule 3 of the Prevention of Cruelty to Ani malsRegul ation 2006 setsout which offences
arepenalty noticeoffences.

NT: section 67 of the Animal WelfareAct 1999 givesan authorised officer power to issueanoticerequiringa
personin chargeof an animal (which includesan owner of the anima and aperson who hasthe animal in his
or her possesson: $4) to providethe animal with the specifiedrest, food, drink shelter or treatment that is
necessaryin the interestsof the animal‘'swelfareand if necessary to obtain veterinarian (sic) treatment for the
animal within the specified period that isreasonablein the circumstances, footnote 12 setsout the
circumstancesin which an authorised officer may issueanotice; Part 5 of the Animal WelfareRegulations2000
alowsan inspector or officer to servean infringement notice (asspecifiedin Schedule2) requiring an aleged
offender to pay aprescribed amount, whichif paid servesto expiatethe offence(although the only offencethis
gppliesto istransporting an unrestrained dogin or on amoving vehicle)

Qld: s158 Animal Careand Protection Act 2001 if an inspector reasonably believesaperson hascommitted, is
committing or isabout to commit an anima welfareoffenceor an animal isnot being cared for properly, is
experiencing undue pain, requiresveterinary trestment or should not be used for work he or shemay givean
animal welfaredirection under s159to apersonin chargeof the animal or aperson whom the inspector
reasonably believesisin chargeof the animal. The direction may requireaction includingthe person careofr or
treat the anima in astated way, providethe animal with stated accommodation , food, rest, water or other
livingconditions, consult aveterinary surgeon about the anima'scondition beforeastated time, movethe
animal from the placewhereit issituated to another stated placeor not to movethe anima from the place
whereit issituated; action may berequired only if the inspector considersit to be necessary and reasonablein
theinterestsof the animal'swefare. s160 setsout the requirementsfor givingadirection.

SA:s31B Animal WelfareAct 1985 If aninspector believeson reasonablegroundsthat the exerciseof powers
under the section iswarranted, the inspector may by written noticedirect the owner to providethe anima
with such food, water, shelter, rest or treatment asthe inspector thinksnecessary; requirethe owner to ensure
the animal isnot worked or used for any purpose specified for such period asspecified; requirethe owner to
ensurethe animal isexercised asstipulated or direct or requirethe owner to takeany other action specified
within the time specified

Tas: s14 Animal WelfareAct 1993 instructions asmay be necessary to enablean officer to assessor ensurethe
welfareof an animal can be givento personswho: havethe careor chargeof the animal, usually havethe careor
chargeof the animal, the officer hasreasonablegroundsfor believingwill havethe careor chargeof the animal
inthefuture

WA: s40 Animal WelfareAct 2002 (refood, water, shelter, careor treatment the inspector cons dersnecessary
to ensurethe welfare, safety and health of the animal); s47 — reinspection, examination, evidencegathering; see
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relating to the use of animasin scientific research etc®  The New South Wales
Animal Ressarch Act 1985 alowsfor the appointment of inspectorswith powersto
enforce the relevant provisions of the Act® In WA scientific inspectors have
additiona powersto suspend the use of animasand refer a matter to the relevant
animal ethics committee® give directions to a licensee or other relevant person
regarding actionsrequired to betaken® and requireinformation.?

In Queendand Chapter 5 of the Animal Careand Protection Act 2001 dedswith
compliance with the “scientific use code’2 The badis of the requirements for
authorised officer$* monitoring a code requirement is a monitoring program
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als0s50 concerning directionsgiven by scientificinspectors

ACT: 50 pendty units; s85(6) Animal WelfareAct 1992

NSW: seeSchedule3 Prevention of Cruety to Animals(General) Regulation 2006

NT: 50 pendlty unitsor imprisonment for 6 months: $67(3) Animal WelfareAct 1999

Qld: Maximum penalty 100 penalty unitsor 1 year'simprisonment: s161 Animal Careand Protection Act
2001

SA: Maximum penalty $2,500: s31B Animal WelfareAct 1985; thereisan “expiation feg” of $210in relation
to thisoffence; the regulationsmay prescribe expiation feesin relation to aleged offencesagainst the
regulations: s44 Animal WelfareAct 1985

Tas: 10 pendty units

WA Penalty $20,000 and imprisonment for one year: s40(2) Animal WelfareAct 2002

ACT —an“authorised officer” (who must beaveterinary surgeon) may, wherehe or shebelievesit isnecessary
to do sofor the purposesof the Act, enter premiseshe or shebelieveson reasonablegroundsto be used for
research etc usinganimas, with smilar conditionsasset out in s81: ss77 and 84 Animal WelfareAct 1992.
The powersof an authorised officer aresimilar to thoseof an inspector, with the additiona power to take
tissuesamples(etc): ss84 and 85 Animal WelfareAct 1992

NT: the Authority may appoint aveterinary surgeon to bean animal welfareofficer: s58 Animal WelfareAct
1999; that person haspower to enter premiseslicensed for teaching or research usinganimals, for the purpose
of exercisngthe power of inspection under s66 or exercisngapower to dleviatean animd'ssuffering under
67: 62 Animal WelfareAct 1999; an occupier (beingthe occupier or personin charge: s56) must begiven7
daysnoticeof entry for purposesof an inspection unlessthe officer believeson reasonablegroundsthereisin or
on the premisesan animal or thing connected with an offence(s56(3) definesthe latter phraseto bean animal
or thing in respect of which an offenceisbeing or hasbeen committed; it will provideevidenceof the
commission of an offenceor it wasused or isintended to be used for the purposeof committing an offence); an
officer may not enter premisesthat arenot licensed premisesunlessaccompanied by an inspector (s62(6))
WA: s34 Animal WelfareAct 2002

A9; $50 of the Act givesi nspectorspowersof entry and search, power to collect evidence; note the powers,
includingthe power of entry and search, may be exercisedwithout noticeto the occupier of the relevant
premises, awarrant may be granted under s51 which in effect enablesan inspector to enter premises(including
residential premises) wherethe inspector hasreasonablegroundsfor believingaprovision of the Act or
regulationsisbeing or hasbeen contravened and to seizeanything which may constitute evidenceof a
contravention; seizureof animalsisauthorised by s51A (wherean inspector isof the opinion that an offence
against the Act or regulationshasbeen or isabout to be committed); s52 alowsan ingpector to demand a
person giveshisor her nameor addressin certain circumstances

49 Animal WelfareAct 2002

s50 Animal WelfareAct 2002 whereascientificinspector suspectsthat alicenseeor other relevant person has
failedto comply with alicencecondition

s51 Animal WelfareAct 2002

The Australian Codeof Practicefor the Careand Useof Ani malsfor ScientificPurposes published by the
National Hea th and Medica Research Council (seesection 49)

Authorised officersare appointed by the Chief Executive; they must bea public serviceofficer or employeeor a
member of aclassof personsdeclared by regulation to bean approved classof persons(s99 Animal Welfareand
Protection Act 2001)
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published by the Chief Executive The powersof authorised officersareset out in
that Chapter, but are referred to above under the section relating to powers of

inspectors.

Veterinary surgeons

7.11 In the ACT, a veterinary surgeon has power in certain circumstances to
sdize an animal, give it assistance, remove it to another place and destroy it
painlesdy? There are Smilar provisonsin the New South WaesAct (note sde-
yard or abattoir managers also have power to destroy animag”),2 the Northern
Territory Act,? and the South Australian Act.®

Prosecutions

7.12  Thereisno congstency between jurisdictionsregarding the limitation
period for commencement of aprosecution.t

Ordersprohibiting keeping or acquiringanimals

7.13  Where aperson hasbeen convicted of an animal cruelty offence, the court
can makeordersin effect forbidding that person from buyingor havingin hisor her
possession a specified type of animd 32 In Victoriathere isa provison relating to

25 s95Animal Careand Protection Act 2001 s95; the draft programmemust be published in anewspaper and
commentsmust beinvited (s96); the Chief Executivemust consider the commentsbeforemaking afinal
monitoring programme(s97); the fina programmeismade by gazettal (s98)

26 If inthe opinion of the veterinary surgeonthe animal isso severelyinjured, so diseased or in such aphysica
condition that it iscruel to keepit aliveand it isnot about to be destroyed or isabout to bedestroyedin a
manner that will inflict unnecessary pain on the animal: s86 Animal WelfareAct 1992

27 s26B Prevention of Crueltyto AnimalsAct 1979

28 26AA Preventionof Crueltyto AnimalsAct 1979

29 <22 Animal WelfareAct 1999; s23 aso giveaveterinarian power to conduct apost-mortem examination if he
or sheconsidersit necessary or desirablefor the purposesof the Act

30 s34B Animal WelfareAct 1985

31 ACT: Section 192 of the Legidation Act 2001 says" aprosecution for the following offencesagainst an ACT
law may bebegun at any time: (8) an offenceby an individua punishableby imprisonment for longer than 6
months; (b) an offenceby acorporation punishableby aprescribed fine(c) an aiding and abetting offenceby
anindividud in relation to an offenceby acorporation punishableby aprescribed fine (being 100 penalty units
or more, or $50,000 or more).” Prosecutionsfor any other offencemust bebegun not later than 1 yeer after
the day of commission of the offence(or asotherwiseprovidedin alaw)

NSW: lyesar, s34(4) Prevention of Crueltyto AnimalsAct 1979

NT: 1year,s71 Animal WelfareAct 1999

Qld: 1 year after the commission of the offenceor 6 months after the offencecomesto the complainant's
knowledgebut within 2 yearsafter the commisson of the offence: s178 Animal Careand Protection Act 2001
SA: 2 years s52 Summary ProcedureAct 1921

Tas: 5 yearsfor offencesagainst section 9 or 10, or 2 yearsin relation to any other provision: s48C Animal
WelfareAct 1993

Vic: 3yearsfor offencesunder sections9 and 10, Part 3 or any regulationsrelating to that Part: SA1AC
Prevention of Cruelty to AnimalsAct 1986

WA: 2 yearsafter the offencewasal legedly committed: s82(2) Animal WelfareAct 2002

32 ACT: s101 Animal WelfareAct 1992; NSW: s31 Prevention of Cruelty to AnimalsAct 1979 (wherethe court is
satisfied that, werethe person to bein chargeof an animal he or shewould belikely to commit another such
offence);
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“interstate orders’ which hasthe effect that breach of acourt order madein another
jurisdiction, wherethat breach occursin Victoria, isan offencein Victoria® There
isasmilar provisonin Tasmania®

Review of decisions

7.14 In the ACT decidonsin relation to the grant of licences etc concerning
activities such astrapping, and decisonsof an anima ethics committee relating to
useof animalsin scientific research etc, can bethe subject of areviewby the AAT.®

The Queendand Act provides that orders prohibiting a person from keeping an
animal can bereviewed® It asoprovidesfor application to the Chief Executivefor
review of decisons (“origind decisons’) relating to registration, disclosure
exemption, siezure, forfeiture or issueof anima wefaredirections®” An apped may
be made to the Magigtrate's Court concerning a review decision of the Chief
Executive3® the decison of that Court may be appeded to the District Court on a
question of law 3

NT: s76 (in smilar termsto the cognate section inthe NSW Act);
Qld: ss182— 188 Animal Careand Protection Act 2001 concern disposa and prohibition orders; disposa
ordersmay bemade against a person convicted of an anima welfareoffenceand may relateto an animal other
than the animal the subject of the conviction; similarly with prohibition orders; an order may be made against
the owner wherethe conviction involvessomeoneother than the owner if the owner contributed to or alowed
the offence: s184;
SA:s32A Animal WelfareAct 1985 acourt may on finding aperson guilty of an offenceagainst the Act or on
declaringaperson charged with an offenceagainst the Act liableto supervision under Part 8A of the Criminal
Law Consolidation Act 1935 makeorders including directing the person to surrender the anima to an
inspector
Tas: A3 Animal WelfareAct 1993 if aperson hasbeen convicted of an offenceunder the Act in respect of an
animal and the court considersthe offenceto be of asufficiently seriousnature, it may order the person be
disqudified from having custody of any animal or any animal of akind or classspecified; A3AA providesthat
on the application of an officer amagistrate may order that an animd isforfeited to the Crown wherethe
magistrateissatisfied aperson has custody of an animal in contravention of an order madeunder s43; a43AAB
setsup asystemof “interstate orders’, whereby contravention of such an order in Tasmaniaisan offece
Vic: s12 Prevention of Cruelty to AnimalsAct 1986 if aperson hasbeen convicted of one or more offences
under the Act and acourt considersthat the offenceor offencesisor areof aseriousnature, the court may
order that the person bedisqudifiedfor aperiod (not exceeding 10 years) from being aperson in chargeof an
animal of akind or classspecifiedin the order (acourt can also makeaseizureorder regarding such animals);
WA: $55 Animal WelfareAct 2002 acourt convictingaperson of an offenceunder the Act may makeother
ordersagainst the offender including prohibiting the offender from beingin chargeof or having contact with a
specified animal, an anima of aspecifiedkind or an animal of an kind; order removal from the offender of an
animal of which the offender isin charge, order forfeitureto the Crown, order human destruction of an
animal, suspend or revokeor imposeconditionson arelevant licenceor disqudify the offender from obtaining
alicence

33 ss12A and 12B Prevention of Cruety to AnimalsAct 1986; the corresponding lawsin other jurisdictionswhich
relateto the subject ordersmust be declared assuch by Order of the Governor in Council (s12B)

34 A3AABAnNimal WelfareAct 1993

35 Part 8 Animal WelfareAct 1992

36 s188 Animal Careand ProtectionAct 2001

37 ss193-198 Animal Careand Protection Act 2001

38 s199- 204 Animal Careand Protection Act 2001

39 s205 Animal Careand ProtectionAct 2001
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The provisonsin the Prevention of Crueltyto AnimalsAct 1986 (Vic) concern
decisonsrelatingto grant of licencesfor scientificresearch and other related
licences®

In Western Austrdiaaperson aggrieved by variousdecisionsby the Minister in
relation to licencesand by inspectors(in relation to mattersincluding giving
directions) may object to the decison.

Gatheringevidence

7.15  Any crudty occurring in the intensive anima farming industry is, in the
main, carried out “behind closed doors’. In practica terms, this means that
evidence of cruelty in such establishments is only obtained where those legdly
empowered to inspect do so, where employees are prepared to inform on their
employersor wherethoseinterested in the welfareof thoseanimalstrespassin order
to obtain evidence.

7.16 Recently in South Austrdiaa group of piggery workers sought to expose
cruelty in the piggery in which they wereemployed. Complaintsto the policeand
the RSPCA were initialy ignored. A further complaint on another instance of
cruelty made to the RSPCA was communicated to the complainant's employer,
with the consequence the employee was sacked. After considerable debate in the
media and in Parliament, and correspondence with the relevant Minister, a
provison was incorporated into the South Australian Act which essentidly
protected such whistleblowersfrom victimisation by their employers®

7.17  Theintensveanima farming industry, and particularly those keeping pigs
and chickens, have repeatedly claimed that trespass on intensive animal farms by
those seekingto gather evidenceof cruelty “ compromisesbiosecurity”. The concept
of “biosecurity” is useful to the intensive animal farming industry as a way of
claiming that trespasson their property is capable of inflicting severe damage on
commercid operations by virtue of introducing infections to animals which were
previoudy infection-free. The effectiveness of this strategy is illustrated by the
adoption of thisargument by the Primary IndustriesMinisterid Council (PIM C).*3
This Council responded to the representations by industry concerning “disruptive
activities’ by asking its standing Committee to develop options for a nationaly
consistent approach to ded with “such illegd activities’. The draft national policy

40 s33the section refersto grant, renewal,imposition of conditions, suspension or cancellation; aperson whose
interestsareaffected by the decision may apply to the Victorian Civil and Administrative Tribunal for review
of thedecision

41 ss71& 72 Animal WelfareAct 2002 The Minister must givethe person areasonableopportunity to make
submissions(s73); aperson aggrieved by areviewabledecision and who hasnot lodged an objection (or hasnot
been givenanoticewithin the required time) may apply to the State Administrative Tribunal for areview of
that decison (s74); wherean objection hasbeen lodged and adecis on made, the person who lodged the
objection may apply to the Tribunal for areview of the Minister'sdecision on the objection: s74(2)

42 $43B Animal WelfareAct

43 Primary IndustriesMinisterial Council, Eleventh Meeting, November 2006
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framework subsequently developed by the Commonwedth Department of
Agriculture, Fisheriesand Forestry wasendorsed by PIMC (except for New South
Waes). The framework particularly emphasised the issue of trespass potentialy
compromising “biosecurity status’ and PIMC stated that the trespassissue should
be further consdered in this context. The framework included the proposed
introduction of new offencesincluding for “breaching biosecurity status’ and for
“promoting or supporting activitiesthat may causedamageto facilities, functionsor
commercid operationsof an animal enterprise’.

The anima factory farming industry has similarly persuaded the responsible New
South Wales Minister of the truth of its assertions concerning biosecurity. The
Prevention of Crudty to Animals Amendment (Prasscutions) Bill 2007 sought to
prevent private prosecutions under the Prevention of Cruelty to AnimalsAct 19794
In introducing the Bill, the Parliamentary Secretary directly drew comparisons
between “biosecurity breaches’ in intensive anima farms and the consequences of
the equineinfluenzaoutbresk and the outbreak of NewcastleDiseasein 1999.

Thisindicatesthe remarkableleverageof the intensiveanimal farming industry over
the executive and politiciansin Austrdia It immediately raisesthe question why
the existing law of trespassisnot adequate to deal with theseactivities. Trespassin
dl jurisdictionsisacriminal offence. Likewise in al jurisdictions, a person whose
legal commercid activitieshavebeen disrupted by trespassmay obtain redressin the
civil courts by way of damages. But that requires proof of damage What is
alarming about some of these proposed new lawsisthat they seemto be trying to
establishan offenceof trespasswhich may causedamage. The proposed new offence
of “promoting” or “supporting” illegd trespass in this context is aso clearly
adequatdly dealt with by crimind offences and civil causes of action relating to
conspiracy, aidingand abetting and thelike.

Ensuring cruety complaintsareacted on

It appears to be the case that certain of the various RSPCAs and government
departments are sometimes reluctant to investigate and prosecute breaches of the
anti-cruelty statutes by agribusness interests.  This has resulted in considerable
interest in the identification of messures to either take action againgt those
responsiblefor cruelty or to persuade those who should be enforcing the law to do
0.

7.18 PrivateProsscution

In the view of the author, private prosecution should be a last resort. The laws
relatingto animal cruelty should beenforced by the state authoritieswhoseduty it is

44 Andthe cognate Act took effect from 1 January 2008
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to enforcethoselaws. AsLord Justice Sdmon said in Blackburn, “it seemsto me
fantasticaly unredigtic for the policeto suggest, asthey havedone, that their policy
decision (not to prosecute certain offenders) wasunimportant becausethe applicant
wasfree to start private prosecutions of his own and fight the gambling empires
possibly up to the House of Lords, singlehanded.”

Statesand Territoriesanti-cruelty law

Any person can commence a prosecution if the breach of law isof a public nature,
providing thereisno statutory bar.®® The ACT Animal WelfareAct 1992 issilent
on the issue of who can commence a prosecution for breach of its provisons® In
the Northern Territory, there is nothing in the Animal Welfare Act 2005
concerning the initiation of prosecutions# Offencesagaingt the Animal Careand
Protection Act 2001 (QId) are summary offences® and it appearsthat anyone may
commenceaprosecution for breach of the provisonsof the Act. In South Austraia
the Animal Welfare Act 1985 saysnothing about the personswho can commencea
prosecution for breach of the act. The MagistratesCourt hasjurisdictionin relation
to offencesagaingt the Act.® Thereisadmilar situation in Tasmanias! However,
there are provisionsin those jurisdictions to the effect that the Director of Public
Prosecutionscan intervenein acaseand should he or sheso decide, discontinueit.?

The NSW Act says that proceedings for an offence against the Act or the
regulations may be instituted only by an approved charitable organisation, % an
inspector, apoliceofficer or the Minister or Director-Generd of the Department of
Primary Industries (or a person with the written consent of the Minister or
Director-Generd).» The New South Wales Animal Research Act 1985 provides

45 Rv PoliceCommissioner of the Metropolisex parteBlackburn[1968] 1 All ER 763, 774

46 BrebnervBruce(1950) 82 CLR 161

47 Proceedingsmay bestarted in the MagistratesCourt by information: s25MagistratesCourt Act 1930

48 Section 121A of the JusticesAct 1979 providesin effect that an offencemay be dealt with summarily asaminor
indictableoffence.

49 Section178

50 whichareminor indictableoffences MagistratesCourt Act 1991 (defined asthosefor which the prescribed
sentencemay be aterm of imprisonment of lessthan 5 years: Summary ProcedureAct 1921)

51 Seesection 38 Actsl nterpretation Act 1931 re ssmpleoffencespuni shableon summary conviction (whichisnot
a“crime’ under the Criminal CodeAct 1925) and the provisonsof the JusticesAct 1959

52 ACT: ss6and 8 Director of PublicProsacutionsAct 1990 (wherethe DPP hasbeen requested to do soby the
Attorney-Generd; NT: s13(b) and s13(d) Director of PublicPrasscutionsAct 1990; Qld: s10(1)(c)(ii) Director
of PublicProsscutionsAct 1973; Tas: s12(1)(a)(ii) Director of PublicProsscutionsAct 1973; and sees7(1)(i)
Director of PublicProsscutionsAct 1991 (SA), which doesnot giveaspecificpower but arguablyimpliesthat
power

53 that is the RSPCA (NSW) and the NSW Anima WelfareL eague; Clause8 of Schedule?2 of the Prevention of
Crueltyto AnimalsAct 1979 saysthat section 34AA doesnot apply to offencescommitted beforethe
commencement of that section (which commenced on 1 January 2008)

54  s34AA Prevention of Crueltyto AnimalsAct 1979; s34 saysthat proceedingsfor an offenceagainst the Act or
the regulationsmay be dealt with summarily beforealoca Court constituted by aMagistrate sitting aloneor
by the SupremeCourt initssummary jurisdiction (in the former casethe maximum pecuniary penalty which
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that proceedingsfor an offence against the Act or the relevant regulations can only
be commenced by the Director-Genera of the Department of Primary Industries
(or aperson authorised by the Director-Generd) .55

24Z\W of the Prevention of Crudtyto AnimalsAct1986 (Vic) providesthat acharge
for acrudty offence(and other offences) may only befiled by amember of the
policeforceor aperson whoisauthorised for that purposeand whois(in essence) a
public servant, or officer of acouncil (for certain limited cases) or afull-time
member of the RSPCA. In WA proceedingsfor an offenceunder the Animal
WelfareAct 2002 may be commenced by the Chief ExecutiveOfficer of the
Department of Loca Government and Regiona Devel opment, an inspector, or an
officer of the Department authorised by the CEQO;* thesearethe only personswho
may commence proceedings®”

One of the responsesto the criticism in Parliament and the media of the South
Australian RPSCA for itsfailureto act on complaintsof cruelty in apiggery wasthe
introduction of a provison in the amended South Austraian Act requiring an
inspector dealing with a complaint to advise the informant of action taken in
responseto the complaint.s

7.19 Liveexport (and other breachesof Commonwedlth law)

One of the main problemswith the Commonwedth law relating to live export is
that those responsble for overseeing live export of animas are reluctant to
prosecute export licence holders for breaches of their licence conditions. Thisis
despite the fact that there are severe pendtieswhich can be imposed in the event
there are breachesof conditions. Thus, section 54(3) of the Australian Meat and
Livestock Industry Act (1997) (“AMLI Act”) says the holder of an export licence
must not contraveneacondition of the licenceether intentionally or being reckless
as to the condition (Pendty: imprisonment for 5 years, or an appropriate fine
imposedinstead of or in addition: subsection 4B(2) CrimesAct 1914).%°

can beimposed is200 penalty units)

55 s57

56 s82Animal WelfareAct 2002

57 s20(2) Criminal ProcedureAct 2004 says(in relation to summary offences) "if another written law limitswho
may commencea proseuction for an offence, aprosecution for the offencemay only be commencedin
accordancewith that law"

58 s43A Animal WelfareAct 1985

59 Chapter 2 of the Criminal Code appliesto al offencesunder the AMLI Act: section 6 AMLI Act. Section5.2
Crimind Code ("Intention") says: (1) A person hasintention with respect to conduct if he or shemeansto
engagein that conduct (2) A person hasintention with respect to acircumstanceif he or shebdievesthat it
existsor will exist (3) A person hasintention with respect to aresult if he or shemeansto bringit about or is
awarethat it will occur in the ordinary courseof events. Section 5.4 Criminal Code ("Recklessness) says: (1) A
person isrecklesswith respect to acircumstanceif (&) he or sheisawareof asubstantial risk that the
circumstanceexistsor will exist and (b) havingregard to the circumstancesknown to him or her, it is
unjustifiableto taketherisk. (2) A person isrecklesswith respect to aresult if (a) heor sheisawareof a
substantid risk that the result will occur and (b) havingregard to the circumstancesknown to himor her itis
unjustifiableto taketherisk. (3) The question whether taking arisk isunjustifiableisone of fact. (4) If
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Section 4G of the Crimes Act 1914 says "offences against a law of the
Commonwed th punishable by imprisonment for aperiod exceeding 12 months are
indictableoffencesunl essthe contrary intention appears.”

The offence under section 54(3) of the AMLI Act is an indictable offence

The considerationsrelevant to theissueof limitation periodsrelating to prosecution
(private or otherwise) for abreach of section 54(3) of the AMLI Act are et out in
paragraph 4.46 of Chapter 4.

Regarding private prosecutions, the CrimesAct 1914 (Cth) section 13 says:
Unlessthe contraryintention appearsin the Act or regulation creatingthe
offence any personmay.

(a) indtitute procesedingsfor the commitment for trial of a personin respectof
any indictableoffenceagaing thelaw of the Commonwesal th, or

(b) ingtitute progceedingsfor the summary conviction of any personin respectof
any offenceagaingt thelaw of the Commonweal th punishableon summary
conviction

However, section 69 of the Judiciary Act 1903 (Cth) says "Indictable offences
against the law of the Commonwedth shal be prosecuted by indictment in the
name of the Attorney-Genera of the Commonwedth or of such other person asthe
Governor-Genera gppointsin that behaf". This provison and section 13 of the
CrimesAct wereconsidered by Hely Jin Commonwealth Bank of Australiav Gargan
(2004) 206 ALR 571, who remarked that it was"at |east doubtful” whether aperson
could ingtitute and maintain aprivate prosecution for abreach of aCommonwedth
law.

Furthermore, section 9(5) of the Director of Public ProsecutionsAct 1983 (Cth), in
essencedlowsthe DPP to "takeover” and discontinue any prosecution in relation to
breach of aCommonwedlth law.

7.20 Mandamus
Statesand Territoriesanti-cruelty law

None of the anti-cruelty laws (with the possible exception of the Tasmanian Act)
imposeany duty on the RSPCA or itsinspectorsto enforcethe law. Giventhis, and
giventhat the RSPCA isaprivatebody, it isvery unlikely acourt will grant awrit of
mandamusto someone seekingto compel the RSPCA or an inspector to investigate
or prosecute a cruelty complaint (see Neat Domestic Trading Pty Ltd v AWB

recklessnessisafault element for aphysica element of an offence, proof of intention, knowledgeor
recklessnesswill satisfy that fault element.
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Limited®).  Section 43A of the Animal Welfare Act 1985 (SA) requires an
inspector who receivesacomplain alegingacontravention of the Act to inform the
complanant (if practicable) of any relevant action taken concerningthe dlegation.

Policeofficersin al (non-Commonwedth) jurisdictionsare given powersunder the
relevant anti-cruelty statutesto enforce breachesof the relevant law. In the leading
English case of R v Police Commmissioner of the Metropalis Ex parte Blackburrft
Lord Denning said (of the Commissioner of Police):

“I hold it to be the duty of the Commissoner of Policeasit is of every chief
condtable, to enforce the law of the land...He must decide whether or no
sugpected personsareto beprosscuted; and, if need be, bring the prosscution or
seethat it isbrought... The respongibility for law enforcement lieson him...it is
for the Commissioner of Police, or the chief condtable, asthe casemay be, to
decidein any particular casewhether enquiriesshould be pursued, or whether
an arrest should be made, or a prosscution brought. 1t must be for him to
decideon the dispostion of hisforceand the concentration of hisresourceson
any particular crimeor area...but thereare somepoalicydecisonwith which, |

think, the courtsin a casecan, if necessary, interfere. Supposea chief congtable
wereto issuea directive to his men that no person should be prosscuted for
stealing any goodslessthan 100 poundsin value. | should havethought that
the court could countermand it. Hewould befailingin hisduty to enforcethe
law.”

The authors of Judicial Review of Administrative Action note that "mandamusis at
its least effective where the gist of the complaint isthat there has been a systemic
falureto perform a public duty, rather than an isolated failure" In King-Brooksv
Roberts(1991) 5 WAR 500, there wasan application for mandamusin whichit was
dlegedthat the policeturned ablind eyeto the operation of brothelsin Kagoorlie
providing they operated according to certain guidelines.  The Court offered
limited support for the proposition (as set out in English cases) that mandamus
would be availablewherean enforcing authority had illegdly decided not to enforce
somelawsat all.

However, there have been severd casesconcerning the Australian Federal Policein
which writs of mandamus have been sought and in which the court has appeared to
adopt the reasoning in Blackburn. From this, it appears that mandamus may be
available againgt State and Territory police commissionersin relation to possible
breachesof anti-cruety laws.

60 (2003) 216 CLR 277;[2003] HCA 35
61 [1968] 1All ER763
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Recently, it has been said (in connection with a request to the Federa Policeto
investigate amatter) that "there can be no general duty, justiciableor otherwise, to
comply with such arequest from amember of the public to investigate a perceived
offence" 8

In Hinchdiffev Commissioner of Policeof the Australian Federal Polices® the Court
said (regarding the duty of the Commissioner to enforcethe law):

"Audtralian courts...nave acogpted that whilst a commissoner of policehasa
duty to enforcethe law, he or shealsohasa broad discretion asto the manner
in whichheor shechoosesto fulfil theregpongihilitiesof office.. Theauthorities
do not support the proposition that the respondents owed a duty of the kind
pleaded...(iea duty toinvestigatetheir complaint and to consider whether any
personshoul d beprasscutedin consaquenceof suchinvestigation).”

Thereisfurther judicia support for the contention that an authority invested with
responsbility to enforce a statute can not be directed by a court as to how to
exercise its discretion in deciding whether or not to investigate or prosecute a
complaint regarding abreach of the satute.t*

However, the courts may be prepared to interveneto compe aperson to enforcethe
law wherethe responsibleauthority hasadopted apolicy which resultsin afailureto
fulfil the duty to enforcethelaw® The statement to thiseffect by Lord Denningin
Blackburn hasbeen quoted severd timeswith approva %

In O'Malleyv Kedty®” Emmett Jalso noted "..if the evidencesuggeststhat an honest
policeofficer acting reasonably could not properly cometo the viewthat the matter was
not capableof investigation theremay be, and | emphasisemay be, a basisupon which
the Court couldinterfere”

721 Commonwedth

Section 39B of the Judiciary Act 1903 (Cth) says "the origina jurisdiction of the
Federal Court of Augtraiaincludesjurisdiction with respect to any matter in which
awrit of mandamus or prohibition or an injunction is sought against an officer or
officersof the Commonwedth.”

62 O'MalleyvKedty(2005) 148 FCR 179; [2005] FCA 861 per Madgwick J.

63 (2001) 118 FCR 308

64 Hussinv Secretaryof the Department of |mmigration and Multicultural and I ndigenousAffairs[2006] 286;
O'Malleyv Kedty[2004] FCA 1688; Scott v Northern Territory of Australia[2003] FCA 658.

65 Hussin at 26.

66 Hussin, 26; Hinchdliffe 33.

67 [2004] FCA 1688.
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The term "officer" includes"public servant” 8 Generally spesking, there must be a
refusal (actua or constructive) by the relevant officia to perform aduty. None of
the relevant legidation imposesaduty on any person to enforcethe legidation. The
Commonwedth Department of Agriculture, Fisheries and Food (DAFF) is the
department responsiblefor administeringthe legidation relevant to liveexport.

In Hinchdiffev Commissoner of Policeof the Australian Federal Police the Court
said: "...there can be no duty to consider prosecution if thereisno duty to undertake
an investigation."® Thereisnothingin either the AMLI Act or the Export Control
Act (1982) which imposesa duty on DAFF or any of its officersto investigate or
prosecute breaches of export licences. In Western Audtralian Fidd and Game
Asodation v Minister for Sate for Conservation Macolm CJ noted that where a
Minister had a discretionary power granted by statute, it did not follow that the
Minister wasunder any duty to consider whether to exercisethat power. He went
on to say that the power must be exercised consistently with the scope of the
legidative power of Parliament and that what was necessary or desirable for those
purposeswasameatter of policyfor the Minister or the government to determine. It
was not an area into which the courts will intrude. Similarly in Ainsworth v
Criminal Jugtice Commissor'* the mgjority of the High Court held that the
Commisson was under no duty to carry out the investigation sought by the
appdlant. Giventhis, it appearsthat mandamuswill not lieagainst DAFF or any of
itsofficersin relation to afallureto investigate and prosecute breachesof liveexport
licences.

However, it appears clear from the cases concerning complaints to the Australian
Federa Policereferred to abovethat the Commissioner isunder aduty to exercise
hisor her discretion whether or not to investigate acomplaint that there hasbeena
breach of the Commonwedth crimina law. Consequently, mandamus will be
available against the Commissioner to compel him or her to fulfil that duty where
there hasbeen afailureto do so.

7.22 Standing

The accepted test for standing in relation to an application for mandamus is the
"gpecid interest test” as set out in Australian Conservation Foundation Inc v
Commonwealth.2 A "specid interest” is not a "mere intellectua or emationa
concern”. A person has a "specid interest” where they are likely to gain some
advantage, other than the satisfaction of righting awrong, upholding aprincipleor

68 Churchof Scientologyl ncv Woodward (1982) 154 CLR 25, 65
69 (2001) 118 FCR 308.

70 (1992) 8 WAR 64, 86 (per Macolm CJ)

71 (1992) 175CLR 564

72 (1980) 146 CLR 493.
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winning acontest if hisaction succeedsor to suffer somedisadvantage, other than a
senseof grievanceor adebt for costsif hisaction fails. The Court dsosad: "abdlief,
however drongly felt, that the law generally or a particular law should be
observed...doesnot suffice..” to givestanding. This test was recently applied by the
Court in Victorian Council for Civil Liberties Incorporated v Minister for
Immigration& Multicultural Affairs(the"Tampd' case),”® whichinvolved (amongst
other things) an application for mandamus.

There aresignsthat the test for standing (at least in somecourts of first instance) is
being relaxed in recent times. In 1989, Davies J of the Federal Court granted
standing to the Australian Conservation Foundation and said: in my opinion, the
community at the present time expect that therewill be a body such asthe ACF to
concernitsafwith thisparticular issueand expectsthe ACF to actin thepublicinterest
to put forward a conservation viewpoint as a counter to the viewpoint of economic
exploitation.”

More recent caseswhich indicate that the courts are prepared to give standing to
advocacy groupsare: North Queendand Council I ncv ExecutiveDirector Queendand
Parks & Wildlife Service » Save Bdll Park Group v Kennedy , Save the Ridgev
Australian Capital Territory” and Alliance to Save Hinchinbrook v The Chief
Executive?.

In Hussain v Seoretary of the Department of Immigration and Multicultural and
IndigenousAffairs® (which wasan application to strikeout the applicant'sclamfor,
amongst other things, mandamus), Graham J (at 50) referred to the "specid
interest” test and noted that the applicant in that case, who had lodged acomplaint
with the Federd Police about an dleged breach of the Migration Act 1958 (Cth),
had at least an arguable case for standing in relation to his clams against the
Commissioner, athough he noted that issueshould bedetermined at trial.

7.23 Commentary

An important unresolved question is whether other bodieswhich have powersto
investigate possible breaches of anti-cruelty legidation and in some casespower to
initiate prosecutions can becompeledto carry out thoseinvestigations, or at least to

73 (2001) 110 FCR 452, [2001] FCA1297.

74 Australian Conservation Foundation v Commonwealth (1989) 19 ALD 70, 74.
75 [2000] QSC 172

76 [2002] QSC 174

77 [2004] ACTSC 13

78 QSC[2006] 084

79 FCA [2006] 286
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properly exercisetheir discretion in deciding whether or not to investigate. The
answer to the question seemsto liein the answer to another question, whichis"have
they aduty to enforcethe law"? The statement in the Hinchcliffe case (paragraph
7.21) that there can be no duty to consider prosecution if there is no duty to
undertake an investigation isrelevant. But where doesthe duty arise? The finding
in Western Australian Field and Game Association (paragraph 7.21) that a statutory
grant of adiscretionary power doesnot thereby imposeaduty on the person granted
the power to exercisethat power seemsto imply that, without more, bodiessuch as
the RSPCA will never be under a duty to investigate alleged breach of an anti-
crudty statute. The same could be said about the government department
responsible for administering the statute. But this seemsto lose sight of the main
finding in the Blackburn case (paragraph 7.20 - seemingly accepted in Australian
courts at least insofar as it relates to the Australian Federd Police) that the
Commissioner of Policeisunder aduty to enforcethe crimina law. The duty arose
not because of any compulsion arisng from statute, but because that is what the
court decided. All three membersof the bench in that case(Denning, Salmon and
Edmund Davies LJJ) stated categoricaly that a police officer wasunder a duty to
enforce the crimina law, but did not identify the source of that duty. Edmund
DaviesLJhinted at it by saying the law enforcement officersof the country owed
the public a duty to perform those functions "which are the raison d'etre (sic) of
their existence'.

It may wel be that the time has come for the propostion to be tested in an
Australian court that the RSPCA and responsible government departments are, by
analogy with the police, likewiseexpected by the public to enforce the law relating
to anima cruelty, that they are therefore under a duty so to do and are thereby
susceptible to compulsion by the court to perform that duty in the event they do
not performit appropriately.
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