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I. RIGHTS AND DUTIES.

1. Personal Protection.

§ 534.

Aliens coming within our territory are entitled to the same protec-

tion in their personal rights as our own citizens and no more.

Butler, At. Gen., 1837, 3 Op. 254.

See Wharton, Confl. of Laws, 2nd ed., § 17 et seq. ; People v. Warren, 11

N. Y. Cr. R. 433.

The principle of " placing the foreigner in regard to all objects of

navigation and commerce upon a footing of equal favor Avith the

native citizen,'' '• is altogether congenial to the spirit of our institu-

tions, and the main obstacle to its adoption consists in this—that the

fairness of its operation depends upon its being admitted univer-

sally. . . . The United States have nevertheless made consider-

able advances in their proposals to other nations towards the general

establishment of this most liberal of all principles of commercial

intercourse."

Mr. Adams, Sec. of State, to Mr. Anderson, May 27, 1823, MS. Inst. Min-

isters, IX. 274, 290.

See Jurisdiction, supra, § 184.

" The right of citizens of the United States to resort to and transact

affairs of business or commerce in another country, without molesta-

tion or disfavor of any kind, is set forth in the general treaties of

amity and commerce which the United States have concluded with

foreign nations, thus declaring what this Government holds to be a

necessary feature of the mutual intercourse of civilized nations and

confirming the principles of equality, equity, and comity which under-

lie their relations to one another. This right is not created by
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treaties ; it is recognized by them as a necessity of national existence,

and we apply the precept to other countries, whether it be convention-

ally declared or not, as fully as we expect its extension to us."

Mr. Hay, Sec. of State, to Mr. Wilson, luin. to Koumania, July 17, 1902,

For. Rel. 1902, 910, MS. Inst. Koumania, I. 548.

April 14, 1834, Mr, McLane, Secretary of State, transmitted to

the district attorney of the United States at New Orleans a certificate

from the minister of foreign affairs of the Republic of Central

America to the effect that Bernardo Conde, who, it was apprehended,

was held in bondage at New Orleans, was a free citizen of that Re-

public. The district attorney was instructed to endeavor to dis-

cover Conde, and if he was found to be held in slavery to afford him
such professional and other aid towards the recovery of his freedom

as circumstances might justify, the expense, if any, to be charged to

the Department of State.

Mr. McLane, Sec. of State, to Mr. Carleton. U. S. district attorney. April

14, 1834, 2«; MS. Doni. Let. 227.

A reference to this case is made in a letter of the Secretary of State to

the United States district attorney at Philadeli>hia, January 14. 18.35.

In this letter it is stated that no success had attended the efforts to

find Conde in New Orleans, and, as it was understood that he came to

the United States with a person who was supposed to be in Philadel-

phia, it was desired that inquiry should be made of that person, if he

could be found, as to Conde's whereabouts. (Mr. Forsyth, Sec. of

State, to Mr. Gilpin, U. S. dist. atty., Jan. 14, 1835, 27 MS. Dom. Let.

181.)

" In the exercise of civil rights exclusive of political capacity, our

laws make no distinction between Guatemalans and foreigners."

Circular of the Guatemalan ministry of foreign relations, Sept. 13. 1888,

21, 1804. For. Rel. 1894, 317-331.

This circular refers to a previous circular of June 29, 188H, enjoining

upon the authorities of the Republic the giving of telegrai)hic notice

to the Government of any difficulty arising in regard to foreigners.

For a definition of the rights of aliens in Guatemala, see a decree of Feb.

21, 1894, P^)r. Rel. 1894. 217-.331.

See Mr. Uhl. Act. Sec. of State, to Mr. Young. No. 102. April 27. 1894.

MS. Inst. Cent. Am. XX. 271.

As to the rights of foreigners in Mexico, .see Consular Reports. 1883,

No. 34, X. (K88 et seq.

Referring to a report that the Govornmont of IVru had doclinod to

allow certain American minors to bring into the country their rifles

and ammunition, necessary for self-defense in tlie wild country they

intended to explore, the Department of State said: "It would seem

that these miners go to Peru to engage in j)ursuits tending to develop

the resources of the country. Their occupation necessarih^ carries
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tluMii io a wild suid dnngorons cotintrv. a fact which the Peruvian

Governineiit appears to admit. If iiikUm- such circumstances Peru

denies to such iuuui«;;rants the rij^ht of self-protection, she logically

asserts and assumes the ri<jhl and the responsibility of their protec-

tion. It seems })ertinent therefore to in({uire what etfective steps

Peru has taken or is taking to protect these American citizens in the

enjoyment of their treaty and civil rights."

Mr. Slu'iiuan, Sec. of State, to Mr. Neill, No. 244, June 15, 1897, MS.
Inst. Peru. XVIII. 33.

During the war between China and Japan proclamations were

issued by the Chinese Government and other special measures were

adopted by it for the purpose of assuring protection to foreigners.

For. Hel. 1H!)4, 127-134. Sec, particularly, id. 131-13.3.

As to a bill to provide for the punishment of violations of the treaty

rights of aliens,- see report of Mr. Foraker, from the Com. on Foreign

Relations, Feb. 14, 1900, S. Rep. 392, 56 Cong. 1 sess.

With regard to a statement that the Spanish law prohibited the

landing of foreign negroes in Cuba unless on the deposit of a guar-

anty of $1,000 as to the lawfulness of their purpose, Mr. Freling-

huysen, while declining to join in a general remonstrance to the

Spanish Government in the absence of the application of the measure

to a citizen of the United States, said that, if it should be so applied,

the United States would " remonstrate against it as imposing a race

discrimination not foreseen by treaty or recognizable under the

amended Constitution. This Government always holds that its citi-

zens abroad should receive equal treatment, without respect to race

or creed."

Mr. Freliughuysen, Sec. of State, to Mr. Hamlin, min. to Spain, No. 74,

Juiie 19, 1882, MS. Inst. Spain, XXIX. 139.

" Some states, few in number be it said, make distinction between

different classes of citizens of the foreign state, denying to some
[e. g., Hebrews] the rights of innocent intercourse and commerce
which by comity and natural right are accorded to the stranger, and
doing this without regard to the origin of the persons adversely

affected. ... This Government can lose no opportunity to con-

trovert such a distinction, wherever it may appear. It can admit no

such discrimination among its own citizens, and can never assent that

a foreign state, of its own volition, can apply a religious test to debar

any American citizen from the favor due to all."

Mr. Hay. Sec. of State, to Mr. Wilson, niiu. to Koumania, July 17, 1902,

For. Rel. 1902, 911, MS. Inst. Roumania, I. 548.
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2. Property Rights.

§ 535.

" There is no principle of the law of nations more firmly estab-

lished than that which entitles the property of strangers within the

jurisdiction of a coiintr}' in friendship with their own to the pro-

tection of its sovereign by all the efforts in his power. This common
rule of intercourse between all civilized nations has, between the

United States and Spain, the further and solemn sanction of an ex-

press stipulation by treaty. In violation both of the common usage

of nations and of the express promise of Spain in the treaty, nearly

two hundred vessels and their cargoes, belonging to citizens of the

United States, were seized, many of them within the territorial

limits of Spain, and under the cannon of her fortresses, by French
cruisers; and all of them were condemned within Spanish jurisdic-

tion."

Mr. Adams, Sec. of State, to Mr. de Onis. Span, inin., .March 12. 1S18,

Am. St. Pap. For. Rel. IV. 4t>8. 47(5.

The treaty stipuhation referred to is Art. VI. of the treaty between the

United States and Spain of Oct. 27, 1795.

As to the indemnity ultimately obtained, see Moore, Int. Arl)itratious,

V. 4487-4500.

In 1873, the Department of State, in proposing a revision of the

naturalization treaties with the German States, suggested that there

should be added such a provision as might be necessary imder Ger-

man laws to enable Germans, who had declared their intention to

become citizens of the United States but had not yet become such,

to inherit real and personal property in Germany. Mr. Bancroft,

who was then minister to Germany, replied that the subject was

already "exceedingly well regulated by the laws of Germany for

Germans." In support of this he cited the case of Klatt, whose in-

heritance was held safely for him by the Prussian functionaries,

who, when he could not be found and therefore could not appoint an

agent, offered to pay the property over to an official of the United

States.

Mr. Fish, Sec. of State, to Mr. Bancroft, min. to (Jerniiuiy. Ajiril 14. 187;?:

Mr. Bancroft, min. to Germany, to Mr. Fish, Sec of State. May 8,

187.S: For. Hel. 187;{. 1. 27!). 281, 284. 28!>.

Art. V. of the treaty between the United States and Ilayti of Nov.

.3, 1864, was intended to protect citizens of the United States from any

discriminations in matters of trade to the advantage of Ilayt-ian citi-

zens. The Government of the United States consequently cannot

acquiesce in the apj)lication to its citizens of a Ilaytiaii license law

or decree that imposes such a discrimination, and will claim compen-
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sation for any damages which may he sustained on account of the

contribution required.

Mr. Fish, Sec. of State, to Mr. liassett, No. 201, March l.'i, 1876, MS. Inst,

llayti, II. 75.

In the case of John Duffield, an American citizen, murdered in the

Argentine Republic, July 29, 1877, who was said to have left some

$1'2,0()0 in money, the American consul at Buenos Ayres reported that,

unless the heirs presented their claims within a year from the de-

cease, the money would under the local law be declared to have be-

come the property of the state. On this report, Mr. P^varts instructed

the minister of the United States at Buenos Ayres to say that, if the

power practically to confiscate the estate could be exercised Avithin so

brief a period, the provisions of Article IX. of the treaty of 1853, as

to the right of the consuls " to intervene in the possession ... of

the estate of the deceased, conformably with the laws of the country,

for the benefit of the creditors and legal heirs,'' must have l)een agreed

to under a very singular misunderstanding on the part of the United

States as to the force and scope of Argentine laws, and that any local

law, passed before or after the treaty, which should operate or be held

to operate to sequester for the state " with such unseemly haste " the

effects of American citizens dying or murdered there, " must be

looked upon as hostile to the true animus of the provisions of xVrticle

IX. of the treaty and to the preservation of harmonious relations be-

tween the two countries."

Mr. Evarts, Sec. of State, to Mr. Osborn, No. 101, Feb. 4, 1879, MS. Inst.

Argentine Repub. XVI. 154.

The local authorities of the State of New York are vested with ex-

clusive conti"ol over property of decedents in that State, and no func-

tionary of the Government of the United States can properly inter-

fere in any such matter. By Article X. of the treaty between the

United States and Russia of 1832, Russian subjects may inherit the

personal estate of decedents in the United States and may take pos-

session thereof, by themselves or by others; and, if the heirs are

absent, the property is to be taken care of till it is claimed by them.

The function of taking care of it is not vested in the Department of

State, but, judging by the cour.se generally pursued by the United

States in such matters, the most proper and effective course with re-

gard to property in New York claimed by Russian heirs would seem

to be for the Russian Government to instruct its consul-general at

New York in regard to the matter. There is no officer of the Depart-

ment of State at New York who could be required to attend to it, and

no other person of whom it would be expedient to ask such a favor.

Mr. Evarts, Sec. of State, to Mr. Boker, uiin. to Russia, No. 109, Nov. 9,

1877, MS. Inst. Russia, XVI. 37.
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Alienage does not impair one's property in a trade-mark, and may
give him a personal right to sue in the circuit court for an iiifringe-

ment.

La Croix v. May, 15 Fed. Rep. 23(j.

See Wharton's Coud. of Laws, 2nd ed., § 17 et seq.

3. Judicial Remedies.

§ 536.

The policy of the United States in all cases of complaints made by
foreigners is to extend to them the same means of redress as is en-

joyed by our own citizens.

Gushing, At. Gen., 1855, 7 Op. 229.

See Wharton, Gonfl. of Laws, § 17 et seq.

In the courts of the United States alien friends are entitled to claim

the same protection of their rights as citizens.

Taylor v. Garpenter, 3 Story, 458.

Especially will such protection be extended in case of fraud. (Rush, At.

Gen., 181G, 1 Op. 192.)

See, as to the removal of causes to the circuit court, under the act of Aug.

13, 1888, New Orleans, Ft. .7. & (i. I. R. Go. r. Rabasse, 1(» So. 708.

See, also. State v. Ghue Fan, 12 Fed Rep. 805.

A nonresident British subject may maintain an action for libel

against the proprietors of a newspaper in the city of New York.

Grashley v. Press Pub. Go. (1904). 179 N. Y. 27, 71 N. E. 258.

The right of aliens in the United States to sue in the Federal courts

is not affected by the fact that they reside here.

Breedlove i\ Nlcolet, 7 Pet. 413.

The United States is not responsible for the acts of private tres-

passers; they must be punished in the tribunals established by law, or

be prosecuted for the recovery or value of the goods, either in the

State or Federal courts.

Nelson, At. Gen.. 1844, 4 Op. 3.32. holding that an invasion of a custom-

house in Texas by citizens of .\rkansas. and the violent abstrnction

therefrom of property, luider *a claim of title, constituted no ground

of claim against the United States.

"While the Government will always regret that any citizens of the

United States abroad should mihbehave, and especially be charged

with crime, the (Jovernment to which they owe allegiance is not held

legally accountable therefor. The aggressors, however, may be i)i'ose-

cuted for damages in the courts, and made answerable to the extent of

their means."'

Mr. Fish. Sec. of State, to Mr. Mariscal. Mex. minister, .Ian. 3. 1874. MS.

Notes to Mexico. VI H. 9.
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By Art. XI. of the treaty of peace between the United States and

Spain of December 10, 1898, the United States was obliged to see

that Sj)aniards in Cuba had the same rights of appearance and of

procedure in Cuban courts as citizens of Cuba ; but this did not ren-

der it unhiwful to allow them as aliens more liberal modes of appear-

ance or of procedure than could be claimed by citizens of the country.*

fJrigiers, .\t. Gen., April 26, 1900, 23 Op. m.

The right to a jury de ?nediatate, allowed in England to aliens, is

one to be determined by the laws there; and if, by the laws of

England, a native-born subject can never throw oif his allegiance, it

is not a violation of public law for the English courts to refuse this

right to such a person, though he has been naturalized in the United

States.

Stanbery, At. Gen., 1807, 12 Op. 319.

Alienage of a defendant is not to be presumed from the mere fact

that he is the consul in this country of a foreign Government.

Bors V. Preston, 111 U. S. 252.

By Art. VI. of the treaty between the United States and Hayti of

Nov. 3, 1864, the citteens of the one country are guaranteed free access

to the tribunals of justice of the other on the same terms as natives.

By Art. IX. of the same treaty the right is secured to the citizens

of each contracting party within the jurisdiction of the other " to dis-

pose of their personal property by sale, donation, testament, or other-

wise."

It was maintained by the United States, and was afterwards de-

termined by arbitration, that by these stipulations a citizen of the

United States was entitled to damages for the denial to him by the

Haytian cotTrts of the right, which belonged to a Haytian citizen, to

release himself from imprisonment for debt by an assignment for the

benefit of his creditors.

Case of Van Bokkelen, Moore, Int. Arbitrations, II. 1807-1853.

In 1883 the United States declined to consider favorably a proposal

for a conventional provision that indigent Italians should have gra-

tuitous defence in criminal and civil proceedings in America in the

same manner as indigent aliens in Italy. The proposal was declined

on the ground that provision was already made by State laws—cer-
tainly in some of the States—for suits by aliens as well as by citizens

hi forma pauperifi, and that is was not competent for the P^ederal

Government to impose an obligation of that nature on the several

States by treaty stipulation.

Mr. Frelinghuy.sen, Sec. of State, to Marquis Dalla VaUe, Marcb 9, 1883,

MS. Notes to Italy, VIII. 27.
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" Mr. Coleman's very full and interesting dispatch No. 504, of the

16th ultimo [For. Rel. 1887, 399], relative to the right of American
citizens to litigate m formia pauperis in Germany and of American
plaintiffs in general to sue in Germany without furnishing security

for costs, has been read with satisfaction.

" The question whether a foreigner can sue in the United States in

foimia pauperis^ and thus be relieved from giving security for costs,

can be answered by the Department generally in the affirmative, with-

out applying to the several States for information. The right was
given under certain limitations to all poor persons by 11 Hen. VII.

c. 12, and 23 Hen. VIII. c. 15; statutes which our colonists brought

with them as part of the common law, when not expressly re-enacted.

It may be safely asserted that there is no State in which the right does

not exist, and in which it is not granted to foreigners. (See AVliar.

Conf. of Laws, 817.)

" In the Federal admiralty courts any person whatsoever on proof

of disability can be relieved from giving security for costs. (Wheat-

ley V. Hotchkiss, 1 Sprague, 225; Collins v. Hathaway, 01c. 170.)

" It is true that the general practice is to require from aliens se-

curity for costs. But this is at the discretion of the court, and is

exercised in meritorious cases in subordination to the above principle."

Mr. Bayard, Sec. of State, to Mr. Pendleton, miu. to Germany, No. 254,

Oct. 15, 1887, For. Rel. 1887, 401.

" It is hardly necessary to say that the question of "how far Germans can

sue in forma pauperis is determined by the lex fori, which, under our

Constitution, it is not within the province of the Federal (Jovennuent

to settle by any general law." (Mr. Bayard to Mr. Pendleton, No.

249, Aug. 30, 1887, For. Rel. 1888, I. 19.)

As to the provisions made in Austrla-Mungary, by law and also by treaty.

for suits in forma paiiix'ris, and the enjoyment of the i)rivile,i;(> by

aliens on condition of reciprocity, see For. Rel. 1888. 1. 20 et sei).

4. Submission to thk Laws.

§ 537.

Foreign officers, not diplomatic agents, are not privileged from

arrest or suit in the United States.

Bradford. At. (Jen., 1794. 1 Op. 49.

If a foreigner have a defense inider a treaty, he must plead it. like

any other defense, in the usual course of judicial proceedings, and un-

til the regular course of such [)roceedings shall have failed to do

justice to him there can be no just ground of complaint to tlie

President.

Bradford, At. <4en., 17;»4. 1 Oi). 4».
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The judicial power of a nation extends to every person and every

thing in its territory, excepting only such foreigners as enjoy the right

of extraterritoriality, and who, consequently, are not looked upon as

temporary subjects of the state.

I>ee, At. Gen., 1799, 1 Op. 87.

The estates of foreigners dying in the United States are settled by

the local authorities. The consul of the decedent's country can inter-

vene of right only by way of surveillance, and without jurisdiction.

Cushing. At. Geu., 1856, 8 Op. 98.

Aliens domiciled in the United States owe to the Government a

local and temporary allegiance, which continues during the period of

their residence, and for the violation of which they may become liable

to prosecution for treason, just as a citizen.

Carlisle v. United States, 1(5 Wall. 147.

Cotton owned by a British subject, although he never came to this

country, was, if found during the rebellion within the Confederate

territory, a legitimate subject of capture by the forces of the United

States, and the title thereto was transferred to the Government as

soon as the propert}' was reduced to firm possession.

Young i\ United States, 97 U. S. 39.

Aliens residing in the United States are as much responsible for

breach of neutrality laws as are citizens; aliens while within our juris-

diction and enjoying the protection of the laws, being bound to obedi-

ence to them, and to avoid disturbances of our peace within, or acts

which would compromit it without, equally as citizens are.

Mr. jtefferson, Sec. of State, to Mr. (Jenet, June 5. 1793, Am. State Pap.

For. Rel. I. 1.">0; 1 Wait's St. Pap. 2na ed. 8(».

"Aliens in general, being within our limits and jurisdiction, are

bound to respect our laws, and can not exact any other mode of pro-

mulgation than that which is marked out for the information of our

own citizens."

Mr. Kandolpli, Sec. of State, to Mr. Hammond. Brit, inin., April 1.3, 1795,

S .MS. Doui. Let. 12.1.

"This niorniuK tlie Aurora presented to the public tiie inclosed notifica-

tion from Mr. Adet to all faithful French citizens to wear the tri-

coloured coci<ade. It is recollected that the newspapers lately an-

n<mn<ed the iK»rniission, by the King of Prussia, to French citizens,

not become his subjects, but resident in his dominions, to wear their

national cockade. Prol)al>ly the measure may be a general one, pur-

suant to the orders of the Directory ; and a passage in the notifica-

tion authorizes this idea." (Mr. Pickering. Sec. of State, to Mr. C. C.

Piuckney. Nov. 5. 1796. MS. Inst. U. States Miuister.s, III. 288.)
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" The authority which every sovereign has over the conduct of

aliens within his territorial jurisdiction, makes him responsible to

others for their conduct, as much, and for the same reason, as he is

responsible for the conduct of permanent citizens or subjects."

Mr. Madison, Sec. of State, to Mr. Charles Pinckney, Oct. 25, 1802, Am.
St. Pap. For. Rel. II. 478.

See, also, same to. .same, Feb. G, 1804, Am. St. Pap. For. Rel. II. Glf) ; and
Mr. Madison to Mr. INIonroe, Oct. 20, 1804, id. 031, 032.

This corresi)ondence related to the question of Si)ain's liability for con-

demnations of prizes by French consuls within Spanish jurisdiction.

See Moore, Int. Arbitrations, V. 4487—4.^00, where an account is jjiven

of the indemnity obtained by the United States under Art. IX. of the

treaty of 1819, in these and other cases.

In connection with the foregoing extract. Dr. Wharton, in his Interna-

tional Law Digest, makes the following comment : "A sovereign who
directs a subject to enter a foreign state and there inflict injuries is

liable to such foreign state for the injuries. But there is no liability

for offen.ses not so directed." (II. 500.)

" Every foreigner born, residing in a country, owes to that country

allegiance and obedience to its laws as long as he remains in it. as a

duty imposed upon him by the mere fact of his residence, and the

temporary protection which he enjoys, and is as much bound to obey

its laws as native subjects or citizens. This is the universal under-

standing in all civilized states, and nowhere a more established doc-

trine than in this country."

Mr. Webster, Sec. of State, report to the President, Dec. 23, 1851, G

Webster's Works, 521, 520. This report (Thrasher's case) is not on

record in the Department of State.

" If a native-born citizen of the United States goes into a foreign

country and subjects himself to a prosecution for an offense against

the laws of that country, this Government cannot interfere with the

proceedings, nor can it claim any right to revise or correct the errors

of such proceedings, unless there has been a willful deni;d of justice,

or the tribunals have been corruptly used as instruments for perpe-

trating wrong or outrage.
'• This Government is in the daily practice of trying and punishing

the subjects of other states for offenses connnitted here. Those slates

have no right nor would they be allowed to interfere with oui- i)ro-

ceedings against their subjects, upon any other ground than a willful

denial of justice, or a corrupt perversion of judicial proceedings for

the purpose of wrong or ojjpression.

'* Koszta, it will be recollected, did not return to Austria or any of

its dominions, but its officers attempted to seize him in a foreign

country without any right to do so. TIad Koszta been within the

jurisdiction of Austria when he was seized, the whole character of
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the case would have hoen changed, and the forcible taking: of him
from the legal custody of Austrian officers could not have been de-

fended on any principle of municipal or international law.

" The doctrine laid down in the Koszta case is regarded by this

Government to be sound, and will be maintained whenever an occa-

sion for asserting it shall arise."

Mr. Mnroy. Soc. of State, to Baron de Kalb, Jflly 20, 1855, 44 MS. Dom.
Let. 212.

As to Koszta's case see supra, §§ 490, 491.

If an alien, on going into a country, sees that the former govern-

ment has been expelled or overturned b}^ revolution and a new one

set up in its j)lace. he must submit to the authority thus established.

" Nay, he has no choice ; the government de facto will compel his

ol)edience. . . . Besides, if he resists the authority of the party

in possession on the ground that -another has the right of possession,

he departs from his neutrality, and so violates the duty he owes to

both the belligerents as well as to the laws of his own country."

Mr. Cass, Sec. of State, to Mr. Clay, inin. to Peru, Nov. 26, 1858, MS.
Inst. Peru, XV. 243.

This instruction is quoted more fully, supra, § 64.

" Every independent state has the right to regulate its internal con-

cerns in its own way, taking care to avoid giving just cause of offense

to other nations. In almost all the European states there are police

and administrative powers exercised by the governments, which en-

able them to exert a very arbitrary authority over residents, whether

natives or foreigners. "\Mien our citizens enter those countries, they

enter them subject to the operation of the laws, however arbitrary

these may_l>e, and responsible for any violation of them. Our treaty

with Prussia recognizes this obligation, and provides that the inhabi-

tants of each of the said countries shall be at liberty to reside in the

territories of the other party, and shall enjoy the same security and

protection as natives, ' on condition of their submitting to the laws

and ordinances there prevailing.'
"

Mr. Cass. Sec. of State, to Mr. Wright, Dec. 10, ia58, S. Ex. Doc. 38, 36

Cong. 1 sess. 116, 117, where the full text of the instruction is given.

"Arrests, of strangers especially, on mesne process, are more or less

oppressive in appearance; but if they are sanctioned by the local law,

it must be presumed that they are deemed necessarj" for the ends of

justice, if regularly made. If they are made for malicious purposes,

the law usually j)rovides a remedy."

Mr. Seward, Sec. of State, to Mr. Culver, Dec. 2, 1964, MS. Inst. Venez.

I. 318.
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" The general principle is supposed to be clear that a foreigner who
of his own accord settles in a country, accepts the condition and lia-

bilities, in peace and in war, of a native of that country.
" Xo government can be expected to relinquish its right of jurisdic-

tion over all such j)ersons within its territory, unless that relinquish-

ment shall have been made by special compact, such as the treaties

between Christian states and those professing the Mahomedan and

other religions."

Mr. Seward, Sec. of State, to Mr. Burtou, No. 155, Sept. 27, 1866, MS. Inst.

Colombia, XVI. 200.

See also Mr. Seward to Mr. Crosby, July 20, 1863, MS. Inst. Am. States,

XVI. 343.

As to the privilege of extraterritoriality in Oriental countries, see supra,

§ 269 et seq.

" That the fact of American citizenship could, of itself, operate to

exempt anyone from the penalties of a law which he had violated, is,

of course, an untenable proposition. Conversely, however, the propo-

sition that a retroactive law, suspending at will the simplest opera-

tions of justice, could be applied without question to an American
citizen, is one to which this government would not give anticipatory

assent."

Mr. Blaine, Sec. of State, to Mr. Lowell, min. to Gr. Brit, May 26, 1881,

For. Rel. 1881. 530.

" Every person who voluntarily brings himself within the jurisdic-

tion of the country, whether permanently or temporarily, is subject

to the operation of its laws, whether he be a citizen or a mere resi-

dent, so long as, in the case of the alien resident, no treat}^ stipulation

or principle of international law is contravened."

Mr. Blaine, Sec. of State, to Mr. O'Connor, Nov. 25. 18SL 130 MS. Dom.
Let. 66.3. See also Mr. Blaine, Sec. of State, to Mr. Piatti, Dec. 6.

1881, 140 MS. Dom. Let. 86.

" You are doubtless perfectly familiar with the principles of law

governing all civilized nations which subject eitlior an alien or a citi-

zen to the operation of the laws of the country wherein he is sojourn-

ing. If an alien, while within the Ignited States, violates a law here

in force, he is liable to arrest and punislnnent according to the local

practice, and because of his foreign citizenshij) he has no ])rivileges

or immunities other than those enjoyed by a citizen of this IJepublic.

So a citizen of the United States, having here committed an ofTense

criminal under our statutes, is subject, whenever he shall come within

the jurisdiction of the proper court, to the prescrilx'd penalty, not-

withstanding any after-acquired citizenship abroad."

Mr. Freylinghuysen. Sec. of State, to Mr. O'Reilly, Dec. lU, 1884, l.i:; MS.
Dom. Let. 394.
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With reference to a complaint that the governor-general of Cuba

had issued a decree suspending civil proceedings before the courts

during one year, so that a mortgage could not be foreclosed, the De-

partment of State said

:

" The stay of civil proceedings in courts is not unprecedented in

the history of this and foreign countries. Whether such suspension

of civil proceedings in tiie courts of Cuba is lawful or unlawful can

not be determined ujjon the facts now before the Department. When
all the facts and circumstances are known, the Department will take

such action, if any, as the conditions warrant in behalf of citizens of

the United States whose interests may be affected. Our citizens have

no greater rights in the Cuban courts than Spanish subjects (see

Article XX. of the treaty of 1795 with Spain, copy of which is en-

closed)."

Mr. Oliu'y, Sec. of State, to :Mr. Lange, June 2, 1890, 210 MS. Dom. Let.

452.

It is within the prerogative of each sovereign to f)unish political

offenses in his country by aliens, whether such offenses
Political offenses. ,... .,, . ii-.- ••x-

are seditious or violent acts or publications inciting

thereto.

Mr. Bayard, Sec. of State, to Mr. Jaeksoii, Aug. 5, 1885, MS. Inst..

Mex. XXL 355. See Mr. Bayard, Sec. of StJite, to Mr. Carasco, June

1(>, 1885. 1.5(> MS. Doni. Let. 11.

In this relation Wharton, in his Int. Law Digest, IL 50!). says: "Sir R.

I'hilliniore (445), differing in this respect from Ileffter (§ 58), holds

that, ' as a general proposition, a man can have only one alle-

giance.' But I nmst agree with Ileffter hi holding that a mere i*esi-

dent in a state owes, ffiv the time being, allegiance to such state, and

may be guilty of treason to such state if, as a private person, he

wages war against it, or renders comfort to its enemies. Cobbett, for

ijistance, when in the Ignited States, was never naturalized, nor did

he ever restrain himself from declaring that he was and meant to

continue to he a British subject; yet no one would have pretende<l

that Cobbett. while residing in the United States, was not liable to

be indicted for all offenses, political or otherwise, made indictable in

the i)lace of his residence. The same position has been, as we have

seen, taken by the British Government in res[)ect to citizens of the

United States who, when residing in Ireland, have been engaged in

conspiracies against the British Government. The question, how-

ever, may be merely of the meaning of words, since Sir R. Philli-

,
more, in the ne.xt page to that from which the above passage is cited,

says: 'All strangers cominorant in Ji land owe obedience, as subjects

for the time being, to the I.iws of it.' That the home sovereign has

allegiance diie him from such jtersons is niiiintained by all civilized

states, there being no such state which does not maintain its right

to levy taxes on such persons, and to hold them responsible for all

offenses committed by them against its sovereignty. (Whart. Crim.

Law (8th ed.), §§ 2fiO ff. 281; Phill. 4.55; Van Wyck, De delictis

extra regni territ. coinmiss., Utrecht, 1839.)"
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"An interesting question arises when a foreigner is indicted for a

political offense which he is required to commit by his own sovereign.

In such a case the command of the foreign sovereign is no defense.

If the defendant, in such a prosecution, is convicted in violation of

the law of nations, it is the duty of the executive to interfere with a

pardon. If this is impracticable, the question is one for international

adjustment. A foreigner cannot say that he is not bound to obey the

laws of the state where he is sojourning. But if the act for which he

is convicted is one enjoined by his own sovereign, then that sovereign

must be held responsible."

Wharton, Int. Law Digest, II. 509, citing Whart. Com. Am. Law. § 178;

Whart. Confl. of Laws, §§ 819, 820; Whart. Crim..La\v (8th ed.), §§

269, 281 ; chap, i., Iloltzendorff, 1215 ; Bonfils, De la competence des

tribunaux frangais il regard des Etrangers, 1865 ; Ueber die Fehler

des Franz. Civilrechts beziiglich der Fremden.

As to compulsion by dc facio sovereign as a defense, see Whart. C'rim.

Law (8th ed.), §§ 94, 28:3. 310; Ford v. Surget, 97 U. S. 594, cited in

Whart. Com. Am. Law, § 210.

As to conflicts of criminal jurisprudence, see Whart. Com. Am. Law,

§§350 et seq.

March 30, 1897, the American minister at Seoul was directed to

communicate by a circular to each and every citizen of the Ignited

States, whom he might know or ascertain to be sojourning in Corea.
" the repeatedly expressed view of the Government of the Ignited

States that it behooves loyal citizens of the United States in any

foreign country whatsoever, to observe the same scrupulous absten-

tion from participating in the domestic concerns thereof, which is in-

ternationally incumbent upon his Government. Thov should strictly

refrain from any expression of opinion or from giving advice con-

cerning the internal management of the country, or from any inter-

meddling in its political questions. If they do so. it is at their own
ri.sk and peril. Neither the representative of this (lovernment in

the country of their sojourn, nor the (Jovernment of the T'nited

States itself, can approve of any such action on their part, and sliould

they disregard this advice it may perhaps not bo found })ractical)Ic

to adequately protect them from their own conse(iuen('es. (iood

American citizens quitting their own land and resorting to another,

can best display their devotion to the country of their allegiance, and

best justify a claim to its continued and efficient i)r()tection while in

foreign parts, by confining themselves to their h'gitiniate avocations.

whether missionary work or teaching in schools, or attending the

sick, or other calling or business for which they resort to a foreign

country."

Mr. Sherman, S«>c. <»f State, to .Mr. Sill, niin. to Corea. No. 17'.», .March

30, 1897, .MS. Inst. Corea, I. 590.
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When Now Orleans was governed, during the late Civil AVar, by

martial law, a subject of a foreign power entering
artia aw.

^j^^^ ^^^.^ ^^.j^j^ j^j^ Vessel under the special license of

the proclamation, l)ecame entitled to the same rights and privileges

accorded under the same circumstances to loyal citizens of the United

States. Restrictions placed upon them ojjerated equally upon him.

Uiiit(xl States f. Diekeluijui, 92 U. S. 520.

See supra, § 190.

A resident alien owes such obedience to the laws of the country in

which he resides, whether municipal or military, as a citizen. AVhere

one resident in New Orleans transmits money across the lines to an

agent to buy cotton, no valid title is acquired.

Queyrouze's case, 7 Ct Cls. 402.

" I notice that Major-General Butler is represented to have

required certain oaths from foreigners at New Orleans. Though his

general right pursuant to martial law to make any exactions which

he may deem necessary for the peace and safety of the district under

his command can not be questioned, the expediency of requiring oaths

from those who do not owe a permanent allegiance to the Govern-

ment is so doubtful that I am directed by the President to request

you to order him to discontinue that practice for the future and to

cancel anj'^ such obligations which may have been compulsorily

contracted. Foreigners owe temporary allegiance to the authorities

wherever they may reside. From this nothing but a treaty stipula-

tion can absolve them. In general, however, it is best to presume

that they will observe this allegiance. If, however, they disregard it,

the particular acts by which this disregard may be shown are liai)le

to punishment by the civil or, if this should be silent or inadequate,

by martial law. It is preferable for the maintenance of harmonious

relations with foreign powers that misconduct on the part of their

citizens or sul)jects within our jurisdiction should not be anticipated,

but that its actual development should be awaited. When it shall

have occurred, is notorious in particular instances or shall be suscep-

tible of due proof, their Governments can not reasonably complain

if the guilty parties are punished in proportion to their offense.

This Department having been officiall}'^ apprised by the British lega-

tion here that Mr. Coppell had been duly a])pointed acting British

consul at New ()rl(>ans. I will again thank you to direct (ieneral

Butler to res])ect his official acts accordingh'. It is to be regretted

that the General should have deemed it advisable to issue a certain

order, in consequence of which that gentleman deemed it necessary

formally to relinquish his consular functions. He has been requested

through the British legation here to resume them."

Mr. Seward. Sec. of State, to Mr. Stanton, Sec. of War, .June 24, 1862

57 MS. Dom. Let. 389.
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" I have further to state that military commissions and courts-mar-

tial take cognizance of and try complaints against all classes of per-

sons, citizens of the United States as well as foreigners, without any
discrimination on the ground of their citizenship or want of citi-

zenship, other than such discrimination as holds citizens to fidl

obligations of a perfect allegiance to the United States, while all

the rights which specially belong to domiciled or transient aliens, as

such, under the law of nations, are observed and respected."

Mr. Seward, Sec. of State, to Lord Lyons, Brit, min., Apr. 20, 1864, Dip.

Cor. 18(^i. n. 591, 5J>2.

This note referred to previous correspondence between the Department of

State and the British legation concerning a military commission

apix)inted to investigate the cases of persons under arrest at Fort

Lafayette and Fort Warren. Lord Lyons stated that if New York
and Boston were under martial law, and the ordinary forms of civil

trial were suspended universally and without excei»tion or distinc-

tion 'of persons, British sulijects brought before the military com-

mission were " in the same condition as native citizens," and Her
Majesty's Government might refrain from remonstrance on tlie sulv

ject ; but a more explicit statement was desired as to "whether
martial law universally prevails at New York and Boston, and
whether it suspends for all persons equally, citizens as well as

foreigners, the right of being tried before the ordinary civil tribunal."

(Dip. Cor. 1804. H. 591.) Mr. Seward, in reply to this inquiry,

enclosed a copy of the President's proclamation of September 15,

186:-5, and stated further " that military conunissions and courts-

martial are instituted and apiwinted to inquire into and decide

cases of the classes in regard to which the privilege of the writ of

habeas cori)US is susi)ended by the above-mentioned proclamation,

and no other cases." Then follows the passage above quoted from

Mr. Seward's note to Lord Lyons.

See. also, memorandum of conversation between Mr. Seward, Sec. of

State, and Lord Lyons. Brit, min.. May 30. 18(52. Dip. ("or. 18(>2,

259; Mr. Seward to Lord Lyons. Fel). 7, 18(>3, Dii). Cor. 1868, 449-

451; same to same. .Tune 11. 18(;o. id. 57.3.

5. Paupkrs and Insane.

§ 538.

While " the conspicuous liberality of our sanitary and eleemosy-

nary institutions, which places the suffering stranger on a perfect

equality with our citizens, is well known," yet, where an alien was

treated and discharged as cured by an insane asylum in the United

States, but, after returning to his oWn country, again becauie insane,

it was declared that an atteuipt to send him back to the I'^nited

State would be an act ''unfriendly and abusive of the hospitality
"

which he had already received—an act with which it was not thought

likely that the authorities of his country would associate them-

H. Doc. 551—vol 4 2



18 ALIENS. [%5m.

selves; but instructions were p^iven, in case such an attempt should

be made, to remonstrate and take measures to thwart the scheme.

Mr. Rives, Act. Sec. of State, to Mr. Pendleton, min. to Germany, No. 368,

Oct. 11, 1888. MS. Inst. Germany, XVIII. 158.

See Mr. Moore, Act. Sec. of State, to the Governor of Massachusetts,

April 28, 1898, 228 MS. Dom. Let. 74.

As the Government of the United States has no funds at its dis-

posal to bring back to the United States an indigent American citi-

zen, and has thus been compelled to decline requests made by foreign

governments, it can not ask a foreign government to assume the

expense of taking back one of its citizens or subjects who has become

a public charge in the United States.

Mr. Day, Assist. Sec. of State, to Mr. Ilarbarger, Sept. 15, 1897, 221 MS.

Dom. Let. 7.

The same reply was made to a request that the Government of the United

States should ascertain the conditions on which the Swedish Govern-

ment would take back to Sweden a leper, a native of that country,

who had become a charge in the United States on the community in

which he lived. (Mr. Day, Assist. Sec. of State, to Mr. Flaten, Sept.

28, 1897, 221 MS. Dom. Let. 231.)

" In diplomatic correspondence this Department has been careful

to lay down the principle that the Federal or State authorities are

under no obligation to bring back from foreign countries any citi-

zens there found impoverished or diseased in body or mind, inas-

much as the charitable institutions of the United States are open

to all native or foreign citizens needing relief."

Mr. Sherman, Sec. of State, to the Governor of Illinois, Nov. 17, 1897, 222

MS. Dom. Let. 482.

See Grim r. Haycock Township, 1 Pa. Dist. R. 815.

" The mental status of a person whose actions suggest unsoundness

of mind is commonly a proper subject for determination in conform-

ity with local law by the authorities of the place where he may be

found. There is no warrant for asking that such a person be sent

back to his own country for legal adjudication of his condition."

Mr. Wharton. Act. Sec of State, to Mrs. Gocrdelcr. Aug. 19, 1891, 18.3 MS.
Dom. Let. JK).

Goerdeler. her husband, had challenged tlie German Emperor to fight

a duel and done various other things. He also insinuated that the

I'resident and his advisers had been improperly induced to neglect

him by certain relations who sought to obtain his jiroperty.

"However deeply the Department may sympathize with you as to the

unfortunate mental condition of your husband, the fact remains that

he fGoerdelerl has been legally adjudged insane by competent author-

ity pursuant to (Jennan law. and that his present confinement is

under full observance of all legal requirements." (Mr. Foster. Sec.

of State, to Mrs. Goerdeler, Sept. 1.^.. 1892. 1,88 MS. Dom. Let. 184.)

See dispatch from the legation at Berlin. No. 475. Aug. 27, 1892, 53 MS.

Desp. Germany.
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G. Corporations.

§ 539.

By " the law of comity among nations, a corporation created by one

sovereign is permitted to make contracts in another,*' and to sue and

he sued in its courts; and this rule prevails in the United States and

between the States thereof.

Bank of Augusta v. Eaiie, 13 Pet. .519 ; Canada Southern R. Co. v. Geb-

hard, 100 IT. S. 527 ; Socif'te Fonciere r. Milliken, i:}5 U. S. 304 ; Wilson

r. Martin-Wilson Fire Alarm Co., 140 Mass. 24; Lancaster v. A. I. Co.,

140 N. Y. 570 ; Watson v. Richmond & D. R. Co., 91 Ga. 222 ; A. T. &
S. F. R. Co. V. Fletcher, 35 Kan. 236 ; Taylor r. Trust Co., 71 Miss. 694

;

Missouri Lead M. & S. Co. v. Reinhard, 114 Mo. 218; Cone Co. r.

Poole, 41 S. C. 70 ; Lytle v. Custead, 4 Tex. Civ. App. 490 ; Humphreys
f. Newport News & M. V. Co., 33 W. Va. 135.

The rule that the capacity of private individuals, British subjects,

to hold lands or other property in this country was not affected by the

Revolution, includes in its protection corporations, even such as con-

sist of British subjects, and exist in their corporate capacity in

England.

Society for the Propagation of the Gospel v. New Haven, 8 Wheat. 4<)4.

See, as to effect of the war of 1812 on prior treaties in this respect, Mr.

Bayard, Sec. of State, to Mr. Lehman, June 23, 1885, 156 MS. Dom.
Let. 80.

The right to exclude foreign corporations, or to admit them on

prescribed terms and conditions, is subject, in the case of the States

of the American Union, to the qualification that the limitation im-

posed on the right to contract does not invade the exclusive power

of Congress to regulate commerce.

Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 7.34; Horn Silver Mining Co.

V. New York, 143 U. S. .30.5.

It should be observed that, while it is generally laid down that foreign

corporations may be altogether excluded, or may l)e admitted on

such terms and conditions as a State may think |)roper to impose

(Paul V. Virginia, 8 Wall. 168. 181). the rule must bo considered as

varying in its force and application with the character of the cor-

poration. An attempt in these days to enforce a general e.Kclusion

against ordinary trading and manufacturing (•ori«)rati()ns, to the

extent of prohibiting them from making contracts, prol)ably would

be found to involve something more than an ordinary (luestiou of

" comity."

See, as to the capacity of corporations. Dicey. Conflict of Laws. 485—489.

In a note of the Italian minister for foreign affairs to the American

embassy at Rome in July, 1899, it was stated tliat two opinions pre-

vail in Italy as to the status and cai^acity of foreign corporations.
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some writers holding that civil '* recognition " of them is necessary

to enable them to exercise their powers in Italy, while others hold

that a new "recognition" is useless and even contrary to the prin-

ciples of international law accepted in Italian legislation. The
ministry of grace and justice had followed the latter opinion, but

some of the courts had lately taken the former vicAV. The case had

not yet been passed upon by the court of cassation. It was stated

that if that court should take the view that a recognition was neces-

sary, the ministr}^ of grace and justice would consider Avhether in

the pending case a " formal and explicit recognition " should be

granted to the corporation in question. The case referred to was

that of the Missionary Society of the Methodist Episcopal Church,

a New York corporation having an office in Rome. It was seeking

to obtain possession of a legacy left" to its presiding elder by an

Italian subject for the purpose of building an evangelical school in

San Marzano.

For. Rel. 1899, 408-411.

7. Taxation.

§ 540.

"As a general rule, the power to impose taxes [in this instance, to

include in the levy of income taxes, in Germany, citizens of the United

States there resident] is an attribute of sovereignty, and where the

person or the property in question is a proper subject of taxation,

the species of tax and the amount which should be collected may
fairly be left to the State or Government exercising this power."

Mr. Fish, Sec. of State, to Mr. Davis, No. 29, Nov. 21, 1874, MS. Inst

Prussia, XV. .5<)().

See supra. § IS.*^.

" The levying of a tax, however, by a foreign government upon
property within its jurisdiction, whether belonging to American
citizens or not, is not a reason for the interposition of this govern-

ment when the tax is in other respects properly imposed."

Mr. Cadwalader. Assist. Sec. of State, to Mr. Melizet, Mar. 16, 1875, 107

MS. Doni. Let. 172.

" This Government has not demanded for its citizens, domiciled

and carrying on business in Cuba, exemption from the payment of

their ordinary and just share of the general burdens of taxation,

which, for proper subjects, and within proper limits, may be assessed

against them, but the act of the authorities in the Island of Cuba,

in forcibly seizing projierty of citizens of the United States—in com-

pelling private citizens at their own expense to erect fortifications
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upon their property, or in compelling the payment of a contribution

assessed for a similar purpose by a military authority or by some

self-constituted committee—if correctly represented to this Gov-
ernment, partake of the character of military exactions, possibles only

in a state of war, and like them appear to have been enforced by mili-

tary power, without recourse to the usual machinery by which taxa-

tion is imposed or collected. It can not, I think, be doubted that such

arbitrary acts of force, which compel private individuals to give up
their property or to expend such money and labor for the Spanish

Government, and to do that service wdiich a government, in general,

performs at the public expense, can in no respects be called taxation

and can not be justified in time of peace, nor will it be doubted that

if enforced they will give rise to a valid claim for compensation and
indemnity."

Mr. Fish, Sec. of State, to Mr. Mantilla, Jan. 11, 1876, MS. Notes to

Spain, IX. 414. See infra, § 1034.

" Foreigners who have chosen to take up their residence, to pur-

chase property, or to carry on business in a foreign country, thereby

place themselves under the jurisdiction of the laws of that country,

and may fairly be called upon to boar their fair share of the general

public burdens, when properly imposed upon them and other mem-
bers of the community alike. As a general proposition, the right

to tax includes the power, to determine the amount which nuist be

levied, and the objects for which that amount shall be expended.

These powers are powers incident to sovereignty, the exercise of

which, unless abused, can not in general be made the subject of dip-

lomatic remonstrance.'"

Mr. Fish, Sec. of State, to Mr. Cushing, niin. to Spain, Jan. 12, ISTC, MS.

Inst. Spain, XVII. 4.32.

" "VATiile it is difficult to protest against the exaction of such taxes

[those on aliens in Cuba] upon well-define<l principles, the fact

seems to be apparent that many of the taxes exacted are loosely if

not unfairly assessed, excessive in their amoiiut, anil not infre(|U(>ntly

fail to be in any way applied for the purposes for which they are

raised."

Mr. Fish, Sec. of State, to Mr. Adee, Dec. 21, ISTC). MS. Inst. Si)ain,

XVIII. 63.

See also Mr. Evarts, Sec. of State, to Mr. Adee, April 20. 1879. MS. Inst.

Spain, XVIII. 387; Mr. Evarts, Sec. of State, to Mr. Fi'irchild. May 1,

1880, MS. Inst. Spain. XVIII. 467; Mr. Frelinglniysen. Sec of State,

to Mr. Foster, No. 108. Dec. 19, 1S83, :MS. Inst. Spain, XIX. 4(M).

" Your dispatch No. 1()7(», of the 2-^th of December last, lias been re-

ceived. It relates to a forced loan recent Iv exacted from Measrs. Mac-
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manus & Sons at Chihuahua, of which firm Mr. Scott, the consul, is

a member. The exaction is believed to have been contrary to public

law, and in this case, as the officer pursuant to whose orders it was
carried into etFect was in the service of the Mexican Government for

the time being, it is expected that that Government will duly reim-

burse the victims.

" This may be particularly claimed on behalf of the consul, who is

especially exempted from such charges by the twenty-ninth article of

the treaty of 1831. It is true that it does not appear that Mr. Scott

was required to pay anything except as a partner in the firm adverted

to, and that it may not have been easy at the time to ascertain the

extent of his interest in that firm, even if there has been a disposition

to limit the exaction accordingly."

Mr. Evarts, Sec. of State, to Mr. Foster, min. to Mexico, Feb. 20, 1880,

For. Rel. 1880, 734.

As to forced loans, see Moore, Int. Arbitrations, IV. 3409-3411.

" Taxation may no doubt be imposed, in conformity with the law

of nations, by a sovereign on the property within his jurisdiction of a

person who is domiciled in and owes allegiance to a foreign country.

It is, otherwise, however, as to a tax imposed, not on such property,

but on the person of the party taxed when elsewhere domiciled and

elsewhere a citizen. Such a decree is internationally void, and an

attempt to execute it by penalties on the relatives of the party taxed

gives the person so taxed a right to appeal for diplomatic intervention

to the Government to which he owes allegiance. To sustain such a

claim it is not necessary that the penalties should have been imposed

originally and expressly on the person so excepted from jurisdiction.

It is enough if it appears that the tax was levied in such a way as to

reach him through hi:; relatives,"

Mr. Torter, Acting Sec. of State, to Mr. Enunet, Jnne 8, 1885, For. Kel.

1885, 848.

But, see supra, § 460.

With reference to a protest of foreigners in the island of Mytilene,

transmitted by Mr. Fottion, the American consular agent there, to

the American consul at Smyrna, and to a note of the American min-

ister at Constantinople to the Imperial minister of foreign affairs on

the subject, the Department of State said:

" Mr. Fottion 's appeal to the consul [apparently] is a general one

in the interests of foreign residents on account of two school taxes

ordered, respectively, by the central and by the communal or munici-

pal governments. If this is so it would go to prove that there was

no discrimination shown against American residents, even supposing,

as does not appear from the <^rrespondence, that they would, not
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owning real estate there, be taxed at all, unless this is an income tax,

which is not stated.

" On general principles it is safer not to protest against local ordi-

nances until, at any rate, the rights of American citizens appear to

be specifically invaded, so as to cause complaints from them ; and for

the views of this Department on the general subject of the taxation of

our citizens abroad I would refer you to the Hon. Hamilton Fish's in-

struction. No. 29, of the 21st of November, 1874, to our minister at

Berlin. The ground is there taken that as long as a tax is uniform in

its operation, and can fairly be considered a tax and not a confisca-

tion or unfair imposition, no successful representation can be made
to a foreign government on behalf of the parties complaining, and

that complaints of excessive taxation are more properly questions for

submission to local courts.

" The fact that part of the tax goes tc local and part to Imperial

schools w^ould seem to afford no additional ground for objection.

"A Government has a perfect right to say, ' We will establish and

raise taxes for certain central universities, which are for the benefit

of the whole land, while local and primary schools are to be estab-

lished and taxed for by municipalities.' This in analogous matters

is the constant practice in the United States."

Mr. Bayard, Sec. of State, to Mr. Cox, iniu. to Turkey, No. 44, Nov. 11,

1885, For. Rel. 1885, 878.

For Mr. Cox's dispatch, to which this was a reply, see id. 872. The ta.x

is referred to as one " on the property of foreigners."

A law of the State of Louisiana imposing a tax on legacies payable

to aliens is ifot repugnant to the Constitution of the United States.

Every state or nation may refuse to allow an alien to take either real

or personal property, situated within its limits, either as heir or

legatee, and nuiy, if it thinks proper, direct tliat property so descend-

ing or bequeathed shall belong to the state.

Mager v. Grinia, 8 How. 490.

In acknowledging receipt of despatch No. 25, of March 25, 1878,

from the American minister at Port au Prince, in relation to a new

discriminating tax against foreigners, enacted by the Ilaytian legis-

lature, the Department of State said: " You will in strong but re-

spectful terms protest against the tax as contrary to the text of the

fifth article of the treaty, and will say that it is expected that any

sum which may be exacted from citizens of the United States con-

trary to that article will be refunded."

Mr. Evarts. See. of Stale, to Mr. Laiigston. uiin. to Haiti No. 25, April

12, 1878, MS. Inst. Ilayti, II. 143.
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A citizen and subject of Italy is exempt from the payment of the

10 per centum tax levied a^j^ainst foreign heirs, on property situated

in Louisiana, under act 180 of 185)4, the title to which he derived from

a provision of his mother's will, she likewise having been a citizen of

Italy at the time of her death, since the " most favored nation " clause

of the treaty between Italy and the United States entitles citizens and

subjects of the former to the same tax exemptions as the citizens and

subjects of the latter; and the same right to acquire and dispose of

l^ersonal and real property within the territory of the latter, by dona-

tion, testament, or otherwise, from or to aliens and subjects of the

former.

Succession of Rliuer, 48 La. Ann. 552, 19 So. 597.

The Swiss Government also claimed, under Art. V. of the treaty of

1850, exemption from the Louisiana law of July 11, 1894, imposing

an inheritance tax of 10% on the value of all successions passing to

nonresident foreigners, for the benefit of the Charity Hospital of

New Orleans.

Mr. Olney, Sec. of State, to the governor of Louisiana, June 27, 1895, 203

MS. Dom. Let. l.SO.

IL DISABILITIES.

1. Exclusion from Privileges.

§ 541.

Alienage very generally operates as a disqualification for public

office.

Drew r. Rogers (Cal.), 34 Pae. Rep. 1081; State v. Van Beek (Iowa),

54 N. W. 525.

It may also disqualify for service on a jury.

Kohl V. Lelilbaclv. 160 IT. S. 293, IH S. Ct. 304; Holllngsworth v. Duane,

4 Dall, :i5:i

An alien cannot, under the laws of the United States governing the

registry of vessels, be deemed master of a vessel, even for the purpose

of defeating his claim to a lien for wages.

The Dubuque, 2 Abb. U. S. 20.

A State has the right to debar aliens from holding stock in its cor-

porations, or to admit them to that privilege on such terms as it may
prescribe.

State V. Traveler's Ins. Co. (Conn.), 40 Atl. Rep. 465.
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The authority given by law to grant patents is confined to citizens

of the United States. The privilege is a monopoly in derogation of

common right, and, as it is not, ought not to be extended to foreigners.

Lincoln, At. Gen., 1802, 1 Op. 110.

Laws of N. Y. 1894, c. 622, forbidding an employment by contract-

ors of aliens on public works, violates the treaty between the United

States and the King of Italy, providing that resident Italians in the

United States shall enjoy the same rights and privileges as are

secured to our own citizens.

People V. Warren ( Super. Buff. ) , 34 N. Y. S. 942, 13 Misc. Rep. G15.

See also Baldwin v. Goldfrank, 88 Tex. 249.

" The exemption from the droit d'^auhaine in the French West
Indies has been for some time past a subject of attention. As the

National Assembly were abolishing it in France for all nations, I

desired our charge des affaires there to see that the decree should be

extended to all the dominions of France. His letters assure me that

it will be done, so as to remove this grievance hereafter. With respect

to the past, I believe it has been judicially determined in France that

the exemption even by our treaty did not extend to their foreign

possessions."
i

Mr. Jefferson, Sec. of State, to Mr. Wadsworth, No. 120, May 11, 1791, 4

MS. Am. Let. 252.

" Before the French Revolution the droit d^auhaine {jus alhinatus)

was abolished, or rather modified, by the treaties between France and

the greater part of the other civilized powers of the Avoi'ld. But, it

seems, according to an observation of M. Tronchet, in the discussions

on the civil code, that this conventional law only excluded the royal

fisc from taking by escheat the property of foreigners deceased in

France, but did not exclude their French relations from inheriting,

in preference to their foreign heirs in the same or a nearer degree of

affinity, because the foreign heirs had not the (utlre power of inherit-

ing. This was given to all foreigners, without distinction and inde-

pendent of treaties, by the National Assembly in 1789. But this

concession was repealed by the civil code, which again placed the

matter upon its original footing of reciprocity, by enacting that

foreigners should enjoy in France the same civil rights which are. or

shall be, conceded to Frenchmen by the treaties with the nation to

which such foreigners may belong. I..iv. 1, chap. 1, De la Jouissance

des Droits Civils, Art. II. Discussions du Code Civil, par M. M.

Jouanneau, &c., Tom. 1, p. 45."

Chirac v. Chirac (1817), 2 Wheatou 259, 271, note by reporter.



26 ALIENS. [§ 542.

October 4, 1820, Mr. Adams, Secretary of State, transmitted to the

consul of Bremen at Baltimore a certificate of the Department of

State, under the seal of the Department, declaring that the droit

(Tauhain^i was " in force in no part of the United States, and that

foreigners and aliens succeed, upon the same principles as citizens

of the United Statas, without tax or fees to the Government, to the

inheritance of personal property of other foreigners or aliens or of

citizens of the United States dying with or without wills or last testa-

ments in the United States; and that they may in like manner dis-

pose of the same, by themselves or their lawful agents, and withdraw

the proceeds or carry away such property without any charge or

detention whatever for so doing."

Mr. Adauis, Sec. of State, to Mr. Wichelhausen, Oct. 4, 1820. 18 MS.
Doui. Let. 147.

A similar certificate by Mr. Adams, as Secretary of State, dated February

20, 1824. may be found in 20 MS. Doui. Let. 304.

It is not practicable for the Department of State to furnish infor-

mation as to the regulations and restrictions under which " a for-

eigner is permitted to establish himself within the German Empire."

Mr. Bayard, Sec. of State, to Messrs. Libmann & Co., May 31, 1887. 164

MS. Dom. Let. 28(3.

2. Registbation.

§ 542.

By a decree of the prefect of Lima of March 3, 1887, all inhabitants

of the province between the ages of 17 and 60 were required, within

15 days, to appear before the boards of registration of their respective

districts and give information as to their income, property, and

business, and the persons dwelling in their houses or shops. With
reference to this decree, and in compliance with a request of the

prefect, the Peruvian minister of foreign affairs, March 9, 1887,

requested the minister of the United States at Lima to furnish a •

list of all citizens of his nation from 25 to 60 years old domiciled in

Lima', specifying their names, ages, professions, and places of resi-

dence, and a similar list of all from 17 to 21. The minister replied

that he did not possess the information, and that it w^as not within

his province to furnish it. The Department of State, in approving

this reply, said :
*' AXHiile Peru may by law or decree require the reg-

istry of aliens, it can not require our consuls or other officers to carry

out the enactment."

Mr. Bayard. Sec. of State, to Mr. Buck, mln. to Peru, No. 129. April 19,

1887, For. Kel. 1887, 932-933.
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" I inclose herewith copy and translation of the recent law on

foreigners in France, which was promulgated on the 8th instant. It

provides substantially that foreigners who have not obtained leave

to be domiciled in France, or who come into the country for the

purpose of exercising their professions or doing any kind of l)usi-

ness therein, will have to register within eight days after their

arrival at the place where they propose to reside. They will re-

ceive, upon payment of a fee, a certificate stating that they have

complied with the law, without which they can not obtain employ-

ment. If they change their place of residence this certificate is to

be viseed by the mayor of the locality.

" Foreigners at present established in France have a month given

them to comply with the requirements of these new regulations.

"Apparently the law does not apply to foreigners traveling in

France, or residing therein for the purposes of health or pleasure.

It is mainly directed against foreign laborers. Foreigners who have

secured the rights of domicil, which are quite different from those

required by simple residence in France, are likewise exempt from

the provisions of the law. Application for the rights of domicil

is considered as a preliminary step toward naturalization."

Mr. Eustis, ainb. to France, to Mr. Gresham, Sec. of State, No. 38, Aug. 9,

1893, For. Kel. 1893, 302, where a translation of the hiw is also given.

The treaty between the United States and China, signed at Wash-
ington March 17, 1894, for the regulation of emigration, was com-

municated to the legation at Peking, August 25, 1894. By Article V.

the United States recognized, in view of its own legislation, the

right of China to enact and enforce similar laws or regulations for

the registration, free of charge, of all laborers, skilled or unskilled,

who were citizens of the United States and residing in China,

whether within or outside the treaty ports, and agreed within twelve

months from the date of the exchange of ratifications, and annually

thereafter, to furnish to the Chinese Government reports showing

the full name, age, occupation, and number or place of residence

of all other citizens of the United States, including missionaries,

residing within and outside the treaty ports, except diplomatic and

other officers and their body and household servants. The legation

at Peking .was instructed to cause all the included persons to be

notified of their obligation to be registered in the nearest consuhite

or at the legation, within a date to be announced, and annually thci-c-

after, in order that the legation might be in a position to fulfill

the obligations of the convention.

For. Rel. 1894. 170-179.

"While this Government is well disposed to admit the conven-

ience of the proposed registry [of aliens in Cuba] as an additional
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evidence of the right of such citizens [of the United States] in

Cuba to the protection of the authorities, and has signified its will-

ingness to facilitate their registration," it could not consent that

the failure to register should deprive them of their rights as Ameri-

can citizens.

Mr. Olney, Sec. of State, to the President, Dec. 7, 1896, For. Rel.

ISJMJ, Ixxxvii.

With reference to a requirement of the Haytian Government, that

aliens should be provided with some form of certificate to establish

their status, the Department of State said that two courses were

open, (1) either to endorse an appropriate certificate in the language

of the country upon the citizen's passport, or (2) to require him to

register his American passport in the legation or consulate, and give

him a suitable certificate for use with the local authorities. In no

case, said the Department of State, could a certificate of nationality

be issued by a representative of the United States without the holder

obtaining a passport, since otherwise the certificate would be a paper

in the nature of a passport, and in lieu thereof, and would fall within

the statutory prohibition. Reference was made by the Department

to Foreign Relations, 1894, 18-20, containing the correspondence ex-

changed in July and August of that year between the American min-

ister at Buenos Ayres and the Argentine Government as to the most

convenient way of complying with the Argentine requirement of a

" papeleta," or protection paper. A form of certificate used by the

French legation was in that case adopted by the Department of State

with some modification. The Department added :
" I enclose a form

in the French language, which when printed and duly filled out,

signed, and sealed, would be a sufficient certification of the fact that

the bearer is register^ed in the United States legation, or in a con-

sulate, and thus establish his alienage to the satisfaction of the

Haytian authorities. You may confer with the minister for foreign

affairs and ascertain whether such a form of certificate would be suffi-

cient and acceptable. You will explain to the minister how it is that

the law and rules of your country confine the manner and form of

certification of (utizenship to the issuance of a regular passport, and

that any local certification of personal status of a citizen can only be

given by the legation upon registration of the party upon exhibition

of his passport to the legation."

Mr. Hill, Act. Sec. of State, to Mr. Terres, No. 373, Sept. 29, 1899, MS.
lust. Hayti, IV. 187. See supra, § 530.
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3. Communication with Foreign Governments.

§ 543.

" I am directed by the Secretary of State to inform yoii that the

usages of foreign intercourse require that communications from citi-

zens or subjects of foreign governments to the President should be

addressed through the minister of the nation of which the writer is a

subject or citizen."

Mr. Hale, Assist. Sec. of State, to Mr. Kublmaun, May 21, 1872, i)4 MS.
Dom. Let. 152.

" As this Government is very unwilling to further requests of its

citizens for immunity from foreign military service, it has been

deemed advisable not to act upon the requests of persons so enlisted

[in the United States] when merely brought to the notice of this Gov-

ernment, but only when the application for discharge is requested

clearly on behalf of a foreign power."

Mr. Fish, Sec. of State, to Count Hoyos, Dec. 14, 1875, MS. Notes to

Austria, VIII. 101.

Aug. 13, 1887, the Austrian minister brought personally to the

Department of State, and left, without verbal comment and unaccom-

panied by any written communication, certain documents relating to a

(complaint of an Austrian subject resident at Tangier, Morocco, that

the American consul at that port had obstructed the preferment and

prosecution before him of an action for damages against a certain

citizen of the United States also resident at Tangier. The Depart-

ment of State said

:

"The practice of this Department, following what is believed to

be the settled rule of international law, is not to act upon the petitions

or claims of subjects or citizens of foreign states, unless such petitions

or claims are presented to it under the auspices and with the approval

and authority of the diplomatic agents of such foreign states. In the

case now under consideration it becomes proper, in order to relieve it

from all doubt which might arise from the informality with which the

documents were left at this Department, and from the absence of any

explanatory note from you, to inquire, as I now do, whether this claim

. . . is to be considered as having been presented with your

sanction and approval."

Mr. Rayanl. Sec. of State, to Cliev. de Tavcra. Anst. iiiiii.. Oct. 12, 1887,

MS. Notes to Austria. VIII. ."(S.

On October 11, 1876, Messrs. Charles Stewart Parnell and John

O'Connor Power, members of the British Parliament.

" sent their cards to the President, at liis hotel, while

on a visit to New York, and, being admitted, requested an oppor-
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tunity to present an address on the occurrence of the Centennial with

which they stated they were charged; and the President thereupon

replied that he would shortly be in Washington when the matter

might be disposed of. . . . They were informed (on October 17,

1876), by a note, that before they could be so received, it would be

necessary that they should submit the address for approval to the

Department of State. At this date the address appeared in the public

prints.

" Upon the 18th of October, a communication was received at this

Department, signed by these gentlemen, asking an opportunity to

present the address, and shortly after, and before the address had

been examined, they called upon Mr. Cadwalader, then Acting Secre-

tary of State in my absence, stating the object of their mission.

Their attention was called to the fact that the Department of State

could not properly act in such a matter unless the address had been

submitted to the British minister. They stated their unwillingness

to do so directly, but were understood to acquiesce entirely in the

propriety of its being submitted by the Department to Her Majesty's

representative.

"A copy of their note of October 17, with the address, was there-

upon immediately sent to Sir Edward Thornton, for his perusal, who
replied upon the same day that it would have afforded him pleasure

to have asked permission to present these gentlemen to the President,

had they applied to him for that purpose as was usual ; but with

regard to the address, that it contained such reflections on the con-

duct of Her Majesty's Government that he should not feel justified

in taking jiart in its presentation without express instructions from

his Government to do so.

" Mr. O'Connor Power and Mr. Parnell were thereupon informed

by the Acting Secretary of State, by note dated the following day,

of the substance of the reply of the British minister, and that it

would not seem courteous to their own representative or their own
Government to take any steps for a formal jiresentation of the

address under such circumstances, but that arrangements would

gladly be made for their personal presentation to the President if it

were desired.

" Upon the 20tli of ()ctol)er, these gentlemen again addressed the

Department, renewing the request that the address be received, and

suggesting that their representative did not appear to have any

objection to the language of the address, and that it might still be

presented, although he declined to take part therein : whereupon

they were informed that as the British minister had based his refusal

to take ])art in any ])resentation of the address upon the contents of

the address itself, it was not possible to comply with their wishes.
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" No further communication of any kind has taken place upon the

question, and in making to you this statement, and in forwarding to

you, as I do, at your request, a copy of all the correspondence herein

referred to, including a copy of the proposed address. I have fur-

nished you with all the information in my possession on the subject.

" The position which the Department was compelled to assume was
that, while it was quite competent to present Mr. O'Connor Power
and Mr. Parnell to the President individually, they being gentlemen

of standing and position at home, and members of the Parliament of

the United Kingdom, in order that an opportunity might be afforded

them of expressing, as individuals, the good wishes of the persons at

whose instance they were sent to the United States on the occasion of

the Centennial, at the same time a proper respect for the Government
of Her Majesty, whose subjects they w^ere, and for Her Majesty's

representative in the United States, rendered it entirely incompetent

to take any steps towards the presentation of an address to the Presi-

dent from the subjects of another and a friendly power, political in

its character, and the contents of which were deemed by the repre-

sentative of that power of such a nature as to compel him to refuse

to take any part in its presentation.

" Your communication requests from me information as to the posi-

tion occupied by this Department ' at this moment ' on the subject.

On this point I have the honor to say that I am not informed as to

the precise matter before your committee at the present time, nor as

to the similarity between the address which it is proposed now to

present Avith that which the President was unable to receive.

" If, however, the address is in general form or substance the same,

I may remind you that its reception was refused because Her
Majesty's minister found it objectionable in tone toward liis Govern-

ment, and it is not likely to be less objectionable when presented in

another quarter."

Mr. Fish, Sec. of State, to Mr. Swann. chairiuan of the Connnitteo on For-

eign Affairs. House of Representatives. Dec. 29. 187(5. 12 MS. Kei>ort

Bool<, 41.3.

See Mr. Cadwahuler, Act. Sec. of State, to Sir Kdwanl 'I'lionitoii. Hrlt.

niin.. Oct. 18. 187(5. MS. Notes to Great Hritain. XVII. 2*51; Mr.

Cadwahuler. Act. Sec. of State, to .Messrs. rarnell & Power. Oct. 1!>.

187(5. 11.'. MS. Doni. Let. 484.

\N'ith regard to Mr. Fish's statement that the Department tooi< the iK)si-

tion that It was " quite competent " to present ISIessrs. Parnell and

Power " individually." it may he ohserve<l that the precise langnaRe

of Mr. Cadwalader. in his letter of Oct. 1!>. 187(5. was: " Sir Edward
Thornton having referred to the i)leasure it would give him to request

an oi)i)ortunit.v to i)resent .vou perscmally to the President. I may also

add that it will give me tHpial pleasure to further any arrangements

for that puriKJse." (115 MS. Dom. Let. 484.)
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But for the construction apparently placed on the Department's position

by Mr. Fish, the " arrangements " which Mr. Cadwalader expressed

his readiness to further would seem to have referred to a presen-

tation, if not by Sir Edward himself, at least with his assent, as

already given.

" The generals si)ent Tuesday in Brussels in sight-seeing. On
AA'ednosda}^ they wet to Ghent. One or two of the

"^ °
t journals remind them that, as British subiects, it is

Generals. •' '
•*

. '

largely to England that they must look for the suc-

cess of their mission.

" The Boer generals will not be received by the German Emperor.

The North-Geiinan Gazette on Wednesday gave prominence to the

following communique

:

" ' It was asserted yesterday by a numljer of journals that the audi-

ence to be given to the Boer generals by His Majesty the Emperor
was not definitely certain. In reply to this statement we are in a

position to make the following announcement: After it had come to

the knowledge of His Majesty that the leaders of the former Boer

army, Botha, De Wet, and Delarey, were coming to Berlin, imperial

commands were given on September 18 to inform the generals that

His Majesty was prepared to receive them provided that in Germany
they abstained from every kind of anti-English agitation, and would

have themselves announced {anTnelden) to His Majesty by the agency

of the English ambassador. Thereupon General De Wet declared for

himself and his comrades that they agreed to the conditions under

which a reception by His Majesty the German Emperor would take

pla'ce.

" 'According to an official dispatch received from The Hague on

October (>, the generals have, nevertherless, meanwhile changed their

minds; they now raise objections against applying for an audience

and. on the contrary, they expect a summons from His Majesty the

Emperor. In these circumstances the matter is decided and settled

(erledigt) in the negative sense.'
"

London Times, Weekly, Friday, Oct. 10, 1902, p. 646, col. 2.

III. REGlLATlOyti A8 TO REAL PROPERTY.

1. Law in the United States.

(1) common law and statutes.

§ 544.

In order to ascertain what the law is in the United States, outside

the territory under Federal jurisdiction, with regard to the acquisi-

tion, inheritance, or holding of lands by aliens, the statutes and the

judicial decisions of the various States must be consulted.
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Milliken v. Barrow, 55 Fed. Rep. 148; Pilla- f. German School Assoc,

23 Fed. Rep. 700 ; Wirt, At. Gen., 1819, 1 Op. 275.

The prevailing rule in the various States is that aliens can inherit.

(Stanbery, At. Gen., 1866, 12 Op. 5.)

The following decisions may be cited

:

Alabama : Sec. 1914 of the code, which permits nonresident, as well as

resident, aliens to take lands by descent, is not limited by the pro-

vision in the State constitution, which assures to resident aliens the

same rights of property as citizens. (Nicrosi v. Phillipi, 91 Ala.

299, 8 So. Rep. 561.)

California : Sec. 671, of the civil code, which permits aliens to take,

hold, and dispose of property, real or personal, is not in conflict with

or limited by sec. 17, Art. I., of the State constitution, which secures

similar rights to resident aliens of the white race or of African

descent, who are eligible to naturalization as citizens of the United

States. (Blythe v. Hinckrey, 127 Cal. 431, 59 Pac. Rep. 787; Lyons

V. State, 67 Cal. 380 ; Carrasco v. State, 67 Cal. 385 ; Re Billings, 65

Cal. 593 ; State v. Smith, 12 Pac. Rep. 121.

)

Colorado: As to the extension of the right to acquire real estate to non-

resident aliens, see act of April 1, 1891, Laws of 1891, 20. See, as to

a mining claim, Lee v. Justice Min. Co., 29 Pac. Rep. 1020.

Connecticut : The common-law rule excluding from inheritance a person

claiming through an alien ancestor does not obtain. (Appeal of

Campbell, 64 Conn. 277, 29 Atl. Rep. 494.)

District of Columbia : By the act of March 3. 1887, 24 Stat. 476, aliens

and foi'eign corporations are prohibited from acquiring lands. See

Geofroy v. Riggs, 133 U. S. 258 ; Johnson v. Elkins. 1 App. D. C. 430.

Idaho : Aliens, with certain exceptions, are prohibited from acquiring

and holding real estate, except for the purpose of enforcing liens.

(Act of Feb. 26, 1891, Laws of 1890-91, 108. See, however, Ah Kle

V. McLean, 32 Pac. Rep. 200.)

Illinois : By the act of June 16, 1887, nonresident aliens can not acquire

or hold lands, but the heirs of aliens who have previously acquired

lands are allowed a limited time in which to dispose of them. ( Wun-
derle v. Wunderle, 144 111. 40, 33 N. E. 195; Schultze v. Schultze, 144

111. 290; Scharpf v. Schmidt, 172 111. 255, 50 N. E. 182; Meadowcroft

V. Winnebago Co., 181 111. 504, 54 N. E. 949; Beavan v. Went, 155

111. 592, 41 N. E. 91.)

Indiana : As to the right of aliens to inherit, see Donaldson r. State

(1903), 67 N. E. 1029.

Iowa : Nonresident aliens are forbidden to take or hold lands, except

within certain limitations. (Burrow r. Burrow, 98 Iowa. 4(X). 67

X. W. 287; Furenes v. Mickelson, 8<) Iowa. 508.53 N. W. 416 : Bennett

r. Hibbert, 88 Iowa, 154, 55 N. W. 93; Opel r. Shoup. 100 Iowa. 407;

Meier v. Lee, 76 N. W. 712 ; In re Gill's Estate, 44 N. W. 553 ; Ware r.

Wisner, 50 Fed. Rep. 310; Purczell i\ Smidt. 21 Iowa, 540; Green-

held r. Stanforth, 21 Iowa, 595.)

Kansas: Aliens are not permitted to acquire or hold real estate. (Smith

V. Lynch, 61 Kans. 609, 60 Pac. Rei). 329.)

Kentucky: See Yeaker v. Yeaker, 4 Mete. 33; Eustache r. Rodaquest, 11

Bush. 42.

Maine : See Potter v. Titcomb. 22 Me. 300.

Michigan : See Crane v. Reeder, 21 Mich. 24.

H. Doc. 551—vol 4 3
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Missouri : See Burke v. Adams, 80 Mo. 504 ; De Franca v. Howard. 21

Fed. Rep. 774; Wilson v. Klmmel, 19 S. W. 24; Utassy v. Gledlng-

hagen, 3.3 S. W. 444.

The contract of an alien to purchase land In Missouri is not absolutely

void, but his title may be i^erfected by naturalization. (Tembroke

r. Huston (1904), 180 Mo. 627, 79 S. W. 470.)

Montana : See Quigley r. Blrdseye, li Mont. 439, 28 Pac. Rep. 741.

Nevada: See State v. Preble, 18 Nev. 251; (as to mining claims) Golden

Fleece r. Cable Co. 12 Nev. 312.

New York : Under Laws of 1874, p. 317, c. 201. and Laws of 1875. p. 32,

c. 38, nonresident aliens could inherit lands in New York as if they

were citizens of the United States. (Kelly v. Pratt (1903). 83 N. Y.

Supp. 036, 41 Misc. 31. See Richardson v. Amsdon, 85 N. Y. Supp.

342; Stewart v. Rus.sell (1904), 80 N. Y. Supp. 625, 91 App. Div. 310.)

By an act of 1897 (Laws 1897, c. 593), a citizen of a nation that

grants similar privileges to citizens of the United States may hold

and convey lands In New York. (Fay v. Taylor, 31 Misc. 32, 63 N. Y.

S. 572. See, also, Walnwright v. Low, 1.32 N. Y. 313, 30 N. E. 747;

Heeney r. Brooklyn, 33 Barb. .300 ; Goodrich v. Russell, 42 N. Y. 177

;

Ettenheinier r. Ileffernan, 6(] Barb. 374 ; Maynard r. Maynard, 3(>

Hun, 227; Callahan v. O'Brien, 25 N. Y. S. 410; Smith r. Rellly. 31

Misc. 701, 06 N. Y. S. 40; In re Beck, 11 N. Y. S. 199: Stamm v.

Bostwlck, 122 N. Y. 48, 25 N. E. 233; Branagh v. Smith, 46 Fed.

Rep. 517.)

Oregon : See Lavery r. Arnold, 36 Or. 84 ; Qulnn r. Ladd, 59 Pac. Rep.

457; (as to mining claims) Wulfif r. Manuel, 23 Pac. 723.

Pennsylvania : See Ondis v. Banta, 7 Kulp, 31X».

South Dakota : By the act of Feb. 19, 1890. Laws of 1890, c. 123, p. 283,

Uliens may take and hold lands.

Tennessee : See Emmet r. Emmet, 14 Lea, 369.

Texas : See Hanrlck v. Patrick, 119 U. S. 156 ; Hanrick v. Hanrick, 61

Tex. 596; Williams r. Bennett, 1 Tex. Civ. App. 498, 20 S. W. 856;

Gray v. Kauffman, 82 Tex. 65, 17 S. W. 513; Baker v. Westcott. 11

S. W. 157 ; Zundell r. Gess, 9 S. W. 879 ; Hanrick c. Gurley. 93 Tex.

458, .54 S. W. .347, 56 S. W. 330 ; Settegast r. Schrlmpff , 35 Tex. 323

;

Act of April 13, 1891, Gen. Laws 1891, c. 62, p. 82.

" It is clear, by the common law, that an alien can take lands by

purchase, though not by descent ; or, in other words, he cannot take by

the act of law, but he may by the act of the party. This principle has

been settled in the yearbooks, and has been uniformly recog:nized as

sound law from that time. . . . Xor is there any distinction,

whether the purchase be by grant or by devise. In either case, the

estate vests in the alien, . . . not for his own benefit, but for the

benefit of the state; or, in the language of the ancient law, the alien

has the capacity to'take but not to hold lands, and they may be seized

into the hands of the sovereign. . . . But until the lands are so

seized, the alien has complete dominion over the same . . . and
may convey the same to a purchaser. . . . We do not find that in

respect to these general rights and disabilities, there is any admit-

ted difference between alien friends and alien enemies. During the
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war the property of alien enemies is subject to confiscation jure belli,

and their civil capacity to sue is suspended. . . . But as to capac-

ity to purchase, no case has been cited in which it has been denied;

and in the Attorney-General v. Wheeden and Shales, Park. Rep., 267,

it was adjudged that a bequest to an alien enemy was good, and, after

a peace, might be enforced. Indeed, the common law, in these partic-

ulars seems to coincide with the jus gentiumy

Story, J., Fairfax's Devisee v. Hunter's Lessee, 7 Cranch, G19.

See Lambert's Lessee v. Paine (1805), 3 Cranch, 97; Levy v. McCartee, 6

Pet. 102; Craig v. Radford, 3 Wlieat. 594; Jones v. McMasters, 20

How. 8 ; Belden v. Wilkinson, 68 N. Y. S. 205, 33 Misc. G59.

The statute of 11 and 12 William III., chap. G, enacting that the

King's natural-born subjects within the realm should inherit and be

inheritable, and make their pedigrees and titles by descent from any

of their ancestors, lineal or collateral, although the father, mother, or

other ancestor, by, from, through, or under whom they might derive

their title, were born out of the King's allegiance and realm, does not

apply to the case of a living alien ancestor so as to create a title by

heirship where none would exist by the common law if the ancestor

were a natural-born subject. The language of the statute imports no

more than a removal of the defect for want of inheritable blood. It

does not in terms create a right of heirship where the common law,

independent of alienage, prohibits it. It puts the party in the same

situation, and none other, that he would be in if his parents were not

aliens.

McCreery i-. Sonierville, 9 Wheat. 354.

Followed under the similar statute of Texas (Hart. Dig. art. 585),

McKinney v. Saviego, 18 How. 235.

A court of equity will treat a devise by an alien as valid against

heirs at law until the title of the alien has been impeached by pro-

ceedings on the part of the state. All the authorities agree that at

common hnv an alien can take lands by purchase—that is, by grant

or devise—though not by descent ; although the estate vests in the

alien not for his own benefit but for the benefit of the state. If the

state sees fit to seize the lands, the same rule nuist prevail in equity,

for it is a general principle of equity that e(|uitable estates are sub-

ject to the same modes and condition as corresponding legal estates.

Cross V. Do Valle, 1 Cliff. 2S2.

An alien mortgagee may maintain a bill to have the debt paid by

a sale of the land which had been conveyed to him as security

therefor.

Hughes V. Edwards, 9 Wheat. 489.
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An alien who becomes naturalized may hold lands ac(i[uired before

his naturalization.

Governeur's Heirs v. Robertson, 11 Wheat. 332.

A devise of land to trustees, in trust to sell the same and pay the

whole proceeds to an alien cestui que trusty is, in equity, a bequest

of personalty; and the alien may take and hold the proceeds, and

can compel the execution of the trust, even as against the state.

Craig V. Leslie, 3 Wheat. 563.

A sale of lands in Texas, made before her separation from Mexico,

by a citizen to a nonresident alien, passed the title to the latter, who
thereby acquired a defeasible estate in them, which he could hold until

deprived thereof by the supreme authority, upon the official ascertain-

ment of the fact of his nonresidence and alienage, or upon the

denouncement of a private citizen. " By the common law, an alien

can not acquire real property by operation of law, but may take it by

act of the grantor, and hold it until office found ; that is, until the fact

of alienage is authoritatively established by a public officer, ui)on an

inquest held at the instance of the government. The proceeding

which contains the finding of the fact upon the inquest of the officer is

technically designated in the books of law as ' office found.' . . .

By the civil law some proceeding equivalent in its substantive fea-

tures Was also essential to take the fact of alienage from being a mat-

ter of mere surmise and conjecture, and to make it a matter of record.

Such a proceeding was usually had before the local magistrate or

council, and might be taken at the instance of the government, or

upon the denouncement of a private citizen. The course pursued in

the present case seems to have been in conformity with common usage.

The fact of alienage and nonresidence was thus officially established

;

it became matter of record, and the subsequent declaration of the

commissioner that the land was vacant was the judgment which the

law prescribed in such cases. The land was then subject to be re-

granted by the commissioner, as fully as though no previous grant to

Sims had ever been made."

Field, J., Phillips v. Moore, 100 U. S. 208, 212.

The constitution of Texas, although declaring generally that aliens

shall not hold land in Texas, except by title emanating directly from

the government, did not divest their title, for it adds that " they shall

have a reasonable time to take possession of and dispose of the same,

in a manner hereafter to be pointed out by law." Before the title can

be divested, proceedings for enforcing its forfeiture must be provided

by law and carried into effect, and hitherto they have not been pro-

vided.

Airhart v. Massieu, 98 U. S. 491.
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The incompetency of a citizen of the United States, on account of

alienage, to hold lands in the Republic of Texas immediately ceased

on the admission of Texas into the Union.

Osterman v. Baldwin, (J Wall. 110.

By the laws of Missouri, in force in 18GG, an alien was capable of

taking by descent lands in that State, and of holding and alienating

them, if he either resided in the United States, and, by taking the

oath prescribed by the act of Congress, had declared his intention to

become a citizen, or resided in Missouri, although the ancestor

through whom he claimed was, at the time the descent was cast,

an alien, who, by reason of his nonresidence, was incapable of

inheriting.

Sullivan r. Burnett. lOn U. S. 3.34.

The Missouri statute of 18."), which gave to a nonresident alien the right

within a limited period to sell and convey the lauds whereof the

intestate died seized, applied only where at the time of his death

there was no person capable of taking them by descent.

The repeal of the act of February, 1874, giving aliens the same right

to hold property as their gov'ernment had conferred on citizens of

Kentucky, did not operate retrospectively, so as to unsettle existing

titles, or to confiscate property held under the statute.

Commonwealth v. Newcomb, 10!) Ky. 18, 22 Ky. Law Rep. .110, 58 S. W.
44.5.

" It is not competent for the Government of the United States to

interfere with the legislation of the respective States in relation to

the property of foreigners dying ah intestato, or in regard to inherit-

ances of any kind, nor has Congress authority, under the Constitu-

tion, to pass a general law, as you seem to suppose, upon the subject."

Mr. Marcy, Sec. of State, to Mr. Fay, .Tune 10, 18.54, MS. Inst. Switz, I. 17.

By the act of March 3, 1887, aliens and foreign corporations aiv

prohibited from accjuiring or holding land in the Territories of the

United States and the District of Columbia.

24 Stat. 47(5.

An alien may hold, convey, and devise real estate in the District of Colum-

bia. (CrittendeB. At. (Jen. 18.-.2. .". Op. 021.)

The right of i)reemi)tion. under the acts of 18.30 and 18.'U. accrues to per-

sons who were not citizens of the United States at the time of their

passage, especially where the local law authorizes them to hold and

convey real estate. (P.utler, At. (Jen. 18.30. 3 Oj). ill.)

Aliens are entitled to purchase public lauds, subject only as to their

tenure to such limitations as jtarticular States may enact, with the ex-

ception that preemi>tions are secured only to such as have declared

their intention to become naturalized. (C'ushing, At. (Jen. 18."», 7

Op. .3.51.)
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"There are no provisions in existing treaties between the United States

and Great Britain touching the general right of British subjects to

hold real estate or personal property in the United States. The
right of foreigners to hold title to real estate is entirely dependent

on the laws of the Stale in which the land is situate. Foreigners

may obtain title to iniblic lands owned by tlie United States by pur-

chase. They can not, however, enter such lands under the preemp-

tion or homestead laws without having first declared their intention

to become citizens of the United States." (Mr. Cadwalader, Asst. Sec.

of State, to Mr. Lowe, Nov. 25, 1874, 105 MS. Dom. Let. 28G. To the

same effect, see Mr. Bayard to Mr. Lehman, June 23. 1885, 156 MS.
Dom. Let. 80.)

The act of 1887 does not apply to land previously acquired. (Johnson v.

Elkins, 1 App. D. C. 430.)

By the act of March 2, 1897, amending the act of March 3, 1887,

except as to the District of Columbia, no person not a citizen of the

United States, or who has not declared his intention to become a citi-

zen, can, unless the right is secured to him by treaty, own land in any

of the Territories. The act does not apply to land owned by aliens

which was acquired on or before March 3, 1887, so long as it is held

by them or their heirs or legal representatives, nor to any alien who
shall become a bona fide resident of the United States; and the resi-

dent alien, if he abandons his residence, is allowed ten years in which

to alienate his lands.

29 Stat. G18.

Only citizens of the United States, and aliens who have declared

their intention to become citizens, can locate and purchase mining

claims under R. S. § 2319.

O'Reilly v. Campbell, 116 U. S. 418, 6 Sup. Ct. 421; Billings v. Aspen
Min. & Smelting Co. 52 Fed. Rep. 250, 3 C. C. A. 69, 10 U. S. App.

322; Antliony v. Jillson, 83 Cal. 296, 23 Pac. 419; North Noonday
Min. Co. V. Orient Min. Co., 6 Sawyer, 299, 1 Fed. Rep. .'')22.

The right of an alien to inherit a mining claim located upon gov-

ernment land, as against every person but the United States, is deter-

mined by the laws of the State in which the claim is located.

Lohmann v. Ilelmer, 104 Fed. Rep. 178, citing Lee Doon r. Tesh (Cal.) 8

Pac. 621 ; Tibbitts v. Ah Tong, 2 Pac. 759 ; Chapman v. Toy Long. 4

Sawy. 28, Fed. Cas. No. 2.610; Billings v. Smelting Co.. 2 C. C. A. 252,

51 Fed. Rep. 338; Manuel r. Wulfif, 152 U. S. 510.

(2) TBEATY STIPULATIONS.

§ 545.

Under the treaty of 1778 with France, French subjects are en-

titled to purchase and hold lands in the United
France. ai. i.

States.

Chirac v. Chirac, 2 Wheat. 259; Carneal v. Banks, 10 Wheat. 181.
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The District of Columbia is one of the " States of the Union," in

the sense of Art. VII. of the treaty with France of Feb. 23, 1853, in

relation to the tenure of real estate in the United States b}'^ citizens

of France.

Geofroy v. Riggs, 133 U. S. 258, 10 Sup. Ct. 295, overrulng Geofifroy v.

Rlggs, 7 Mackey (D. C), 331.

Laws of Nebraska, 1889, p. 483, prohibiting nonresident aliens from

acquiring realty by inheritance, is inoperative so far as relates to

citizens of France, since by the treaty between the United States and

France, of 1853, citizens of France are entitled to acquire, by inher-

itance or otherwise, real estate in all respects the same as a citizen

of the United States in the States by whose laws an alien is per-

mitted to hold real estate, and aliens are permitted to hold realty by

the laws of Nebraska.

Bahuaud t'. Bize, 105 Fed. Rep. 485.

Under Art. VII. of the treaty between the United States and the

Hanseatic Republics of Dec. 20, 1827, citizens of
Qerman states. n i ., -xi •

i
• i j. t j!Bremen have three years within which to dispose oi

an inherited interest in lands in Illinois, notwithstanding the act of

June IG, 1887, disabling nonresident aliens from taking or holding

lands in that State.

Schultze V. Schultze, 33 N. E. 201.

See, also, Wunderle v. Wunderle, 144 111. 40, 33 N. E. 195.

With reference to the case of a naturalized citizen of the United

States, residing in the State of New York, who died leaving a will

by which he devised all his real and personal property within that

State to a sister, a German subject, residing in Prussia, and to a law

passed by the legislature of New York, in May, 1896, granting to

aliens the right to hold real property within the State on proof of

recii)rocal treatment in the alien's country, the Department of State

said that, as between the United States and Prussia, " the reciprocal

right of the citizens or subjects of the one country to succee<l to and

take possession under testament, donation, or otherwise, of i)r<)perty

situated in the other country, is regulated by Article XIV. of the

treaty of 1828. . . . The laws of Prussia are understood to permit

aliens to acquire both personal and real i)roperty and to possess equal

rights with natives as participators in an inheritance. (Cockburn's

'Nationality,' page 1()4. London, 18()9.)"

Mr. Day, Assist. Soo. of State, to Mr. Kemper. October 21. 1897. 221 MS.

Doiu. Let. .582.

Art. X. of the treaty between the United States and the German
Empire of Dec. 11, 1871, in prohibiting discriminating duties on
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inheritances, merely recognizes existing rights, and does not confer a

right of inheritance where it has not been granted by treaty.

Wunderle v. Wunderle, 144 111. 40, 33 N. E. 195.

Under Article IX. of the Jay treaty, by which it is provided that

British subjects holding lands in the United States,

and their heirs, so far as respects those lands and the

remedies incident thereto, should not be considered as aliens, the

parties must show that the title to the land for which the suit was

commenced was in them or their ancestors when the treaty was made.

harden v. Fisher, 1 Wheat. 300.

British subjects born before the Revolution are incapable of inheriting

lands in the United States except by force of some treaty. (Blight

V. Rochester, 7 Wheat. 535.)

By a convention between the United States and Great Britain,

signed March 2, 1899, a citizen or subject of the one contracting

party, who, were he not disqualified by alienage, would inherit realty

in the territorities of the other, is allowed a term of three years,

which may be prolonged if circumstances render it necessary, to sell

the property and take away the proceeds, free from any duties or

charges not imposed on citizens or subjects of the country from which

the proceeds are withdrawn.

Previously to the conclusion of this convention, the treaties of the United

States with Great Britain contained " no stipulations i'el»tive to the

tenure of real estate except the temporary provisions of Article IX. of

the treaty of November 19, 1794." (Mr. Porter, Act. Sec. of State,

to Messrs. Stryker & Campbell, Aug. 2, 1887, 165 .MS. Dom. Let. 48.)

It has been held, however, that, so far as it went. Art. IX. of the treaty of

1794 was permanent in its nature. (Sutton r. Sutton, 1 Russ. & M.

(»63, 675 ; Society for the Propagation of the Gospel v. New Haven, 8

Wheat. 464.)

The treaty of March 2, 1899 (ratifications exchanged July 28,

1900), removes the disability of alien next of kin to inherit.

Doe ?;. Roe (1903), 55 Atl. 341.

By Article XVIII. of the treaty between the United States and

Sardinia, of November 26, 1838, " where, on the death

of any person holding real estate within the terri-

tories of one of the contracting parties, such real estate would by the

laws of the land descend on a citizen or subject of the other })arty,

who by reason of alienage may be incapable of holding it," such

citizen or subject is " allowed a reasonable time to sell such real

estate," and to take away the proceeds without paying any other

taxes than those to which the inhabitants of the country where the
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real estate is situated are subject in like cases. " This provision may
be thought to cover the case of a Sardinian subject, who has become

a citizen of the United States," but whose heirs are Italian subjects

and reside in Italy. It may be argued, however, that the stipu-

lation is only for the benefit of those aliens who, but for their alienage,

would take by the laws of inheritance, and that it does [not] embrace

those who take in virtue of an express devise." In such a case the

interested parties, if asked to pay a discriminating tax, have an

undoubted right to appeal to the judicial tribunal for relief, though

such action in the particular case could not be advised by the Depart-

ment of State.

Mr. Fish, Sec. of State, to Count de Colobiano. Feb., 1870, MS. Notes to

Italy, VII. 53.

Mr. Fish, in the course of this note, cited Mager v. Crima, 8 How. 490,

holding that a statute of Louisiana imposing a tax on alien succes-

sion to real estate was not repugnant to the Constitution of the

United States, both the decedent and the heirs in that case being

aliens and no treaty being invoked. In State r. Poydras, La.

Ann. 165, said Mr. Fish, it was held that a citizen of Louisiana

domiciled abroad was subject to the tax, the statute making no dis-

crimination between*citizens of the State and aliens in the same cir-

cumstances. In the case of Poydras, added Mr. Fish, the court cited

Frederickson v. Louisiana, 2.3 How. 445, holding that the treaty with

Wiirtemberg did not apply to the succession of the estate of a former

subject of Wiirtemberg who had been naturalized in the United

States and who resided in Louisiana at the time of his death. Mr.

Fish observed, however, that the terms of the treaty with Sardinia

were more general, embracing "any person" holding real estate

within the territories of one of the contracting parties, while the

treaty with Wiirteraburg referred to property held by " citizens or

subjects " of one party within the territory of the other.

The treaty with Sardinia of 1838 is superseded by the treaty with Italy of

February 20. 1871, which provides (Art. XXII.) that in respect of real

estate the citizens and subjects of the contracting parties shall be

treated on the footing of the most favored nation.

It seems there is no treaty stipulation between the United States

and the Netherlands on the subject of the rights by

inheritance of the children of a deceased chiUl of a

Netherlander dying intestate in the United States. Article G of the

treaty of 1782 related only to personalty.

Stanbery, At. Gen., 1800, 12 Op. .5.

Art. VI. of the treaty between the United States and Sweden of

April 8, 1788, in providing that the subjects of the

contracting parties " may freely dispose of their

goods and effects," and tliat " their heirs, in whatever place they shall

reside, shall receive the succession even ah infcsfafo. . . . without

having occasion to take out letters of naturalization," does not confer
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upon a person, claiming through a Swedish subject, the right to

inherit land.

Meier r. Lee, 70 N. W. 712. (Iowa.)

. "In Chirac v. Chirac (2 "WTieat. 259), it was held by this court

that a treaty with France gave to her citizens the

right to purchase and hold land in the United States,

removed the incapacity of alienage and placed them precisely in

the same situation as if they had been citizens of this country. The
State law was hardly adverted to, and seems not to have been con-

sidered a factor of any importance in this view of the case. The
same doctrine was reaffirmed touching this treaty in Carneal r\ Banks

(10 id. 181), and with respect to the British treaty of 1794 in Hughes
V. Edwards (9 id. 489). A treaty stipulation may be effectual to

protect the land of an alien from forfeiture by escheat under the

laws of a State. (Orr v. Hodgeson, 4 id. 543.) By the British treaty

of 1794 ' all impediment of alienage was absolutely leveled with the

ground, despite the laws of the States. It is the direct constitu-

tional question in its fullest conditions. Yet the Supreme Court

held that the stipulation was within the constitutional powers of

the Union. Fairfax's Devisees i\ Hunter's Lessee, 7 Cranch, 627;

see Ware v. Hyltpn, 3 Dall. 242.' 8 Op. Att'ys-Gen. 417. Mr.

Calhoun, after laying down certain exceptions and qualifications

which do not effect this case, says :
' Within these limits all ques-

tions which may arise between us and other powers, be the subject-

matter what it may, fall within the treaty-making power and may
be adjusted by it.' (Treat, on the Const, and Gov. of the U. S. 201.)

" If the national government has not the power to do what is

done by such treaties, it cannot be done at all, for the States are

expressly forbidden to ' enter into any treaty, alliance, or confedera-

tion.' (Const. Art. I. § 10.)

" It must always be borne in mind that the Constitution, laws,

and treaties of the United States are as much a part of the law of

every State as its own local laws and constitution. This is a funda-

mental principle in our system of -complex national polit}^ (See

also Shanks ?\ Dupont, 3 Pet. 242 ; Foster & Elani v. Neilson, 2 id.

253; The Cherokee Tobacco, 11 Wall. 616; Mr. Pinckney's speech,

3 Elliot's Constitutional Debates, 231 ; The People, &c. v. Gerke &
Clark, 5 Cal. 381.)

" We have no doubt that this treaty is within the treaty-making

power conferred by the Constitution. And it is our duty to give

it full effect."

Ilauenstein v. Lynham, 100 U. S. 48.3, 480, upholding the constitutionality

of the stipulations of the treaty Itotween the United States and Switz-

erland of 1850, removing the disabilities of alienage with regard to

the inheritance of real estate.
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Under our treaties of 1847 and 1850 with Switzerland a citizen of

the United States is as freely entitled to hold property in Switzerland

as is a citizen of Sw^itzerland.

Mr. Evarts, Sec. of State, to Mr. Fish. Sept. 2(5, 1879, MS. Inst. Switz.

II. 14.

2. Law in Other Cou.ntries.

§546.

The British act of May 12, 1870, 33 Vict. c. 14, § 2, provides that an

alien may take, acquire, hold, and dispose of real and
Oreat Britain.

i a • ii i ipersonal property in the same manner as a natural-

born British subject, and that title may be derived through, from, or

in succession to an alien in the same manner as through, from, or in

succession to such a subject. It is declared, however, that the section

shall not apply to real property outside the United Kingdom, nor

qualify an alien for any office, or for any municipal, parliamentary,

or other franchise, nor entitle him to any right or privilege as a

British subject, except those expressly conferred by the act as to

property.

Mr. Hill, Act. Sec. of State, to Mr. Armstroiis. June 7. 1000, 245 MS. Doiu.

Let. 4<!7.

A naturalized citizen of Canada, being a British subject, was en-

titled to the benefit of the act of February, 1874, conferring on aliens

the same right to hold property as their (jovernment gave citizens of

Kentucky, by virtue of an act of the English Parliament giving aliens

the same right to hold property that natural-born British sul)jects

have.

Comniomvealth r. Newconib, 109 Ky. 18, 22 Ky. Law Hep. .">in. .58 S.

W. 445.

" By Article III., convention [with Japan] of 1858, Americans

have the right in the open ports ' to lease ground,

and j)urchase the buildings thereon and may vvvct

dwellings and warehouses.' The recent convention of November 22,

1804 (which does uot take effect until July 17, ISOO). confirms this by

giving our citizens the right to ' there owu or hire and occupy houses.

manufactories, warehouses, shops and premises which may be nec-

essary for them, and lease land for residential :ind connnercial

purposes, conforming themselves to the laws, police and customs regu-

lations of the country like native citizens or subjects.' The premises

of the United States legation at Tokyo are held under tliis lease-

hold tenure, a ground rent being paid for the land, while the build-

ings belong to the United States Government."

Mr. Day. .Vssist. Sec. of State, to :SIr. Tozade. Nov. 20. 1S97. 222 MS. Dom.

Let. 555.
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Citizens of the countries bordering on Mexico can not hold real

estate in Mexico within sixty miles of the frontier,

without the individual permission of the President

of Mexico, nor can foreigners acquire real estate within five leagues

of the maritime coasts of the K^public, except by permission of a

special act of Congress.

Mr. Bayard. Sec. of State, to Mr. Howe, May 8, 1885, Iw MS. Doni. Let.

:V2'A. enclosing copies of Consular Rei)orts. Nos. '.V2 and 'M.

In a despatch No. 10.^"i. of May 2i\ 188'.. Mr. Morgan, then American

minister to Mexic-o, reported that, so far as he had l)een ahle to dis-

cover, the question whether a mining grant was subject to the same
consequences under Mexican law, and the same disabilities as a

purchase of land, had never been adjudicated by the Supreme Court

of Mexico. (Mr. Porter. Act. Sec. of State, to Mr. Howe, June 5,

1885, 155 MS. Dom. Let. 580.)

" Drawing your notice to the Mexican law of February 1, 185G,

which prohibits foreigners from ' acquiring real estate in the fron-

tier States or Territories, except 20 leagues from the line of the

frontier,' without previous permission of the Supreme Government,

I have the honor to advise the Department that I was to-day in-

formed verbally by Mr. Azpiroz, acting minister of foreign affairs,

that the Mexican (government had determined to issue no authoriza-

lions or permits hereafter to foreigners to purchase real estate within

the territorial limits stated until there shall have been a final adjust-

ment of the boundary between the two Republics."

Mr. Ryan. niin. to :Mexico, to Mr. Blaine, Sec. of State, No. 333, June 27,

1890, For. Kel. 1890, 644.

" I have the honor to state that on account of the Persian law

not allowing foreigners to hold real estate in Per-

sia, and on account of the great difficulty of leasing

property here, our missionaries were, up to the time of my coming

here, obliged to resort to the unsatisfactory means of holding their

property in the name of a Persian subject.

" Such a trustee, a few weeks ago, claimed that the property held

in his name was his own : that he was both the legal and equitable

owner. He refused either to deed to any one else or to hand the

property over to the missionaries. I forced him to reliquish all claim

to it and to execute a deed to the mission. T have succeeded, by rep-

resenting to the Government the good, charitable, hospital, and edu-

cational work done by the missionaries in obtaining for them the

right to hold real estate in their own name.
" I have also initiated the practice here of obtaining the seal of the

grand vizier upon every deed of property purchased by Americans,
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which not only cures all defects in the title, but is also a guarantee

of our right to hold the property."

Mr. Beale, min. to Persia, to Mr. Blaiue, Sec. of State, No. 2G, Dec. 5,

1891, For. Rel. 1892, 355.

" Citizens of the United States have the right, in virtue of the laws

of the Empire and under the same conditions as all

strangers, to acquire and possess real estate in Russia

subject to certain restrictions, as set forth in article 1003 of volume

9 of our Code of Laws.
" The.se restrictions bear upon the holding of real estate in the

province of Turkestan (law of 12 June, 188(5) and of land outside

the city limits in the ten governments of Poland, and in the govern-

ments of Bessarabia, Vilna, Vitebsk, of Volhynia, Grodno, Kieff,

Kovno, of Courland, of Livonia, Minsk, and of Podolia (law of

14 March, 1887)."

Mr. Chichkiiie, Kuss. for. oflice, to Mr. White, miu. to Russia, May
13/25, 1893, For. Rel. 1894, 540.

" Personal inquiry at the foreign office reveals the fact that for-

eigners are not permitted to own real estate in the frontier govern-

ments of the west. These begin at Livonia, south of this point, and

embrace Courland, Kovno, Suwalki, Lomsha, Plock, Kalisz, Piotrkow,

Kielce, Lublin, Volhynia, Podolia, and Bessarabia. Otherwise for-

eigners are permitted to do business in these provinces the same

as subjects of the Empire, and there are said to be no special restric-

tions in any other part of the P^mpire.

" A general exception to this, however, must be noted in the regu-

lations relating to Jews. Anyone of Jewish origin .should make
special inquiry before acting upon general assurances, for the Rus-

sian Government has special regulations in regard both to its Jewish

subjects and to foreigners of such origin.

'' While no exceptions are made against foreigners within the

limits stated, yet it should be borne in mind that regulations and

requirements are much more minute and complex here than in our

country, and so a foreigner needs to proceed with great care in oi-der

not to fail in such particulars."

Mr. Breckinridge, min. to Russia, to ^Ir. Oluey, Sec. of State, March 25,

189G, For. Rel. 18915, 529.

" I note your statement that the land on which the girls' scliool

building at Marsovan stood is held in the nauie of a

Turkish subject, while the permit to erect the l)uild-

ing thereon was also given to a Turkish subject. There is force in

your conmieut that ' There appears to be no good reason why the title
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should not have been in the name of the college society or in the name
of the American professors there, so that the subject could be more

directly dealt with.' The imperial rescript of 7 Sepher 1284 (Janu-

ary 18, 18()7), expressly gi-ants to foreigners throughout the Turkish

dominions enjoyment of the same rights as Ottoman subjects in re-

gard to holding real estate ; and the Aarifi-Boker protocol of August

11, 1874, followed by the President's proclamation of October 29 of

the same year, makes the recognition of such right to hold real estate

in favor of x\merican citizens a matter of conventional agi'eement

entered into by the United States Government in the interest of its

citizens and for their due protection.''

Mr. Adee, Act. Sec. of State, to Mr. Thompson, luin. to Turkey, No. 77,

April 29, 1893, For. Kel. 1893, (;32.

For the text of the protocol of 1874, see For. Uel. 1874, xxii. ; (55 Br. & For.

State Tapers, 370.

" I have the honor to acknowledge the receipt of your instruction

No. 14()0 of May 20. The ' special law ' to govern the holding of ivaI

estate in Turkey by subjects of Ottoman birth who have changed

their nationality, referred to in Article 1 of the legislative enactments

printed on page 826 of the volume of ' Treaties and Conventions

between the United States and other Powers,' edited in 1889, has not

yet been enacted. Subjects of Ottoman birth who have changed their

nationality before 18(59, or who have obtained the Imperial sanction

to a change mqde since that year, are considered as foreigners and

are subject to the provisions of Article 1 referred to above, while

subjects of Ottoman birth who have changed their nationality since

1869 without the Imperial sanction are still at law Ottoman subjects

and their naturalization is null and void. There is a provision of

law by which persons of this latter class may have pronounced

against them the loss of Ottoman citizenship entailing the forfeiture

of their real property. (Article 6 of the ' Loi sur la Nationalite

Ottomane ' of the 19th January, 1869, and article 111, with note of

the Code de la Propriete Fonciere in the ' Legislation Ottomane

'

annotated by Aristarchi Bey.) This provision of law has, however,

never been put into practice by the Ottoman Government.
" It would seem that the large class of former Ottoman subjects

who have acquired American citizenship since 1869 without the

Imperial sanction, and who subso(iuently return for a longer or

shorter sojourn in the land of their origin, must in a majority of

cases profit by a dual nationality. As stated in No. 881 of May 23,

1896, all such persons who are land owners in Turkey are unable to

accomplish any act affecting their real property before a Turkish

tribunal or bureau unless they accept the designation of ' Ottoman
subject.' It may therefore be stated as generally true that the natu-
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ralized American of Armenian origin who returns to this country

and acquires fresh holdings of real property or disposes of property

of which he is already possessed performs these acts in the guise of

a subject of the Sultan.'*

Mr. Riddle, charge d'aCf. ad. int., to Mr. Sherman, Sec. of State, July 5,

1897, For. Rel. 1897, 589.

See Mr. Day, Sec. of State, to Mr. Tragidis, May 12, 1898, 228 MS. Dom.
Let. 444.

" I send you herewith a copy of the correspondence between this

Department and the consul at Jerusalem relative to the complaint of

one Hyman Rose, a naturalized citizen of the United States, who
alleges that he was prevented by the Turkish authorities from selling

and conveying certain real estate owned by him in Jerusalem because

he is a Jew. . . .

" In this connection your attention is called to the real-estate pro-

tocol of 1874 (Treaty Volume, p. 824). This protocol has all the

force of a treaty engagement and secures to foreigners the right to

acquire, hold, and convey real estate upon compliance with the re-

quirements of local laws and regulations on the same footing as native

Turks. You will note that there is no restriction whatever placed

upon the enjoyment of this right by aliens, save in respect to ' sub-

jects of Ottoman birth who have changed their nationality.' It is

declared that they ' shall be governed by a special law.' This (lov-

ernment has never been informed of this special law, but it can have

no relation to a prohibition alleged to rest on a religious disqualifi-

cation. If an American citizen be denied the right to acquire or

dispose of real estate under the rescript of 18(57 and the protocol of

1874 because he is alleged to be of a certain religious faith, this (tov-

ernment would be bound to protest against such a discrimination as

inadmissible. No religious test can be recognized by this Governuient,

and equal rights under treaties are claimed for all American citizens

regardless of the faith they profess."

Mr. Greshaui, Sec. of State, to Mr. Terrell, min. to Turkey, No. 14, July 5,

1893, For. Rel. 1893, 638.

" On receipt of your dispatch No. 14, ... I called upon tlie

• grand vizier. He stated to me that the restrictions heretofore exist-

ing had been modified, and that no obstruction would l)e phiced in the

way of Mr. Rose to sell his land in Jerusalem if the sale is nuule to a

citizen.

" He stated that the Government desired to prevent the alienation

of the land to nonresidents, and to those who wished to purchase for

speculative purposes with no intention to reside upon the property

when bought.
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" On his promise to remove any obstacle in the way of any one who,

being the owner of land, desired to sell it to a purchaser not an alien

and who wished to live upon it, I gave him the name of Mr. Rose.

" The manifest policy of the Government is to prevent the acquisi-

tion of land in Jerusalem by nonresidents and to discourage its trans-

fer for speculative purposes."

Mr. Terrell, inin. to Turkey, to Mr. Gresham, Sec. of State, No. 2.3, July

29, 1893, For. Rel. 1893, 051.

" It would appear that the objections of the grand vizier lie against

the acquisition of lands by nonresidents for speculative purposes, and

that in imposing upon Mr. Rose an obligation to sell his land to ' a

citizen ' or to ' a purchaser not an alien,' his excellency is not to be

understood as announcing any puropse to impede the bona fide pur-

chase of lands in Turkey by American citizens under the existing

real estate protocol."

Mr. Gresham, Sec. of State, to Mr. Terrell, luiu. to Turkey, No. 41, Aug.

19, 1893, For. Rel. 1893, 669.

" It appears from a report made by the governor of Jerusalem that

Jewish emigrants from Russia, after going to the United States and

becoming naturalized in that country, enter Palestine and seek to

acquire property there.

" The acquisition of real property in Palestine by Jewish immi-

grants is, however, forbidden. This measure, which is dictated by

considerations of a political nature, has for its sole object the preven-

tion of the permanent establishment in Palestine of Jewish immi-

grants, who, in spite of the existing prohibition, have succeeded or

may succeed in entering the country.
.

" The Imperial Government having prohibited entry into Palestine

to foreign Jews emigrating in a body, as was communicated to the

foreign missions by the circular notes verbales of October 4 and 8,

1888, no objection can reasonably be raised at the present day to a

measure which is solely designed to safeguard and render more effica-

cious this prohibition.

" Besides, as the interdiction against acquiring real property in

Palestine applies to native Jews as well as foreign ones, the latter can

not complain of unequal treatment.

" In order, however, to avoid any prejudice being caused to the

interests of foreign Jews duly settled in Palestine by the measure in

question, the Defterhane (real-estate bureau) records the acquisition

of real property if the purchaser, even though a Jew, presents a cer-

tificate from his consulate, attested by the governor of Jerusalem,

showing that he does not belong to the class of Jews whose immigra-

tion into Palestine is forbidden, and if in addition he delivers a
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declaration by which he undertakes, in the case of urban property,

not to allow the house he is buying to be inhabited by Jews of this

category, and, in the case of rural property, not to found Jewish col-

onies on it. It is well understood that measures w^ill be taken against

persons who may act in a manner contrary to their declaration."

Note verbale, Turkish min. of for. aff. to U. S. legation, March 27, 1894,

For. Rel. 1898, HOG.

" The Ottoman law of 1867, which concedes to foreigners the right

of holding real estate in the Ottoman Emjjire, and which is formally

accepted by the protocol of 1874, declares in Article II.

:

"
' Foreigners, proprietors of real estate in town or in country, are

in consequence placed upon terms of equality with Ottoman subjects

in all things that concern their landed property.'

"And after sjjecifying on certain particulars the legal effect of this

equality, it says

:

" ' In short, they are in all things to hold real estate by the same

title, on the same condition, and under the same forms as Ottoman
owners, and without being able to avail themselves of their personal

nationality, except under the reserve of the immunities attached to

their persons and their movable goods, according to the treaties.'

" Now, Ottoman subjects of the Jewish faith not being allowed to

purchase real estate in Jerusalem except under certain limitations,

Jews of foreign nationality, it is claimed, may be forbidden to pur-

chase under the same limitations.

" The prohibition under consideration applies only to Palestine,

and we are assured owes its existence solely to the fear that an inun-

dation of Jews may overflow Palestine and greatly embarrass the

Government.
" The above argument is not particularly dwelt upon in the note of

1894, but it has been adduced by the secretary for foreign affairs in

conversations with me, though, I am bound to say, not with great

emphasis. Still, sooner or later, we may expect to see it pressed, and

therefore I have deemed it well to call the attention of the Depart-

ment to it, so that, if thought expedieiit, proper instructions may be

given in regard to it."

Mr. Augeil, niin. to Turlvey, to Mr. Sherman, Sec. of State, Jan. .">, 1898,

For. Rel. 1898, 1104, 1105. .

"The reservations or inhibitions derivable from Article II. of the

Ottoman law of 1867, as annexed to the protocol of 1874, have hereto-

fore attracted the attention of this Department, and. without having

an express case before it for decision, it has nevertheless been inclined

to think that a specific disability imposed upon Ottoman subjects for

any cause as regards their tenure of real estate would in like manner

H. Doc. 551—vol 4 4
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be deemed to apply to aliens, provided no discriminations among the

several classes of foreigners were thereby made. As to the reason

and equity of the inhibition in question, that is another matter, and

in view oi the fact that the inhibition is not aimed at American Jews,

the conditions of whose residence do not fall within those of Russian

and other Hebrews, which is supposed to have led to the adoption of

the Turkish rule, it would seem proper for you to endeavor to obtain

some modification of the restrictions whereby, under such limitations

and regulations as may be practical and just, American citizens of the

Jewish faith may be allowed to purchase real estate in Jerusalem."

Mr. Sherman, Sec. of State, to Mr. .\ngell. min. to Turkey, Feb! 7, 1898,

For. Rel. 1898, 1107, 1108. Both in For. Rel. and in the MS. Records,

this refers to article 11, but it should evidently be Art. 11.

IV. MILITARY SERVICE.

1. Voluntary Enlistments.

§ 547.

The voluntary enlistment of an alien in the military service raises

in itself no international question. The modern tendency, however,

is to exclude aliens from such service, and this seems to be in harmony

with sound principles.

"At the request of the Secretary of War and in view of the inquiries

which have been made and are being made at tlie embassies and lega-

tions of the United States by officers of foreign armies who w'ish to

take service in the American Army in the present war with Spain,

you are instructed to notify such persons that the I'f^nited States Gov-

ernment does not find it practicable to avail itself of their offer for the

following reasons

:

" The Regular Army is now officered exclusively by natives or natur-

alized citizens of the United States, and aliens are not allowed to

enlist as private soldiers.

" The officers of the volunteer forces are appointed by the governors

of the several States, and the (leneral Government could not consist-

ently recommend the appointment of foreign officers in the State

troops when they are debarred from the Regular Army."

Circular, Mr. Day, Sec. of State, to the Diplomatic OHicer.s of the United

States, May 12, 1898, For. Rel. 1S9S, 1174.

See In re McDonald. 1 Lowell. 100 ; Sliorner's Ca.se, 1 Car. L. Rep. 5.").

An alien who enlists is bound to serve the term of his enlistment. (Nel-

son, At. Gen., 1844. Op. .'jno. See Lejiare. At. Gen., 1841. .S Op. (!70.)

The act of 1802, limiting enlistments to citizens, was not reenaeted in any

subsequent law. (Gushing, At. Gen., 1854, (5 Op. 474.)
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" 1. . . . All persons enlisted for the United States Navy have

to be enlisted by regular naval recruiting officers at permanent or

temporary recruiting stations in the United States; and by the com-

manding officers of vessels cruising on foreign stations in time of

peace. During war no on« can be recruited in a foreign country.
" 2. Certain aliens, who declare their intentions of becoming natur-

alized citizens, and, in exceptional cases, those who do not, are enlisted,

provided they can understand the English language sufficiently well

for receiving instructions. There is no fund for paying traveling

and other expenses before enlistments are made.
" 3. If aliens are enlisted, they are eligible to any position for which

they can qualify, but the customs and regulations of the service have

been that only men of long and continued service receive the higher

ratings; and it is the opinion of the Bureau that not even a citizen of

the United States residing abroad can enlist in time of war Avithout

coming to the United States, unless neutrality laws are violated."

Report of Capt. Crowniusbield, Chief of the Bureau of Navigation, Navy
Department, June 1, 1898. communicated by Mr. Allen, Acting Sec. of

the Navy, to- the Sec. of State, June 1, 1898, For. Rel. 1898, 117.5.

The British Government uniformly grants requests of the Govern-

ment of the United States for the discharge of American citizens

from the army upon satisfactory proof that they enlisted while minors

without the consent of their parents. But, as a condition of making

such request, the Department of State requires the deposit with the

American minister at London of a sum sufficient to pay the expenses

of the transportation of the individual to the United States, this rule

having been adopted in consequence of the distress in which young

American citizens were involved by being discharged without means

in places where they could find no employment.

Mr. Bayard, Sec. of State, to Mrs. Lewis, July IT, 188(i, KJl MS. Doni.

Let. 20.

See, to the same effect, Mr. I'orter, Act. Sec. of State, to Mr. Biggs, Oct. 4,

188(i, 101 M.S. Dom. Let. 547.

See Mr. Bayard, Sec. of State, to Sec. of War, Jan. 9, 1889, enclosing a

note of the British legation of Jan. 2, 1889. asking for the discharge of

Sei)tinius Reynolds, who had enlisted in the military service of the

United States while a minor, without the consent of his parents.

(171 MS. Dom. Let. 285.)

2. Compulsory Service.

§ 548.

Three American citizens engaged in business as merchants at " Jack-

mel, St. Domingo" (now Jacmel, Hayti), having been subjected to

forced loans and military service, decided to leave the island, and for
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that purpose applied for passports, Avhich General Pageot, the French

commander, refused to <j!^ive them. They then tried to depart without

passports, and were arrested and imprisoned. The United States pro-

tested against their detention, saying: " The most inviolable and most

obvious right of an alien resident is that of withdrawing himself from

a limited and transitory allegiance having no other foundation than his

voluntary residence itself. The infraction of this right is conse-

quently among the greatest of injuries that can be done to individuals,

and among the justest of causes for the interposing protection of their

government."

Mr. Matlisoii. ScH-.of State, to Mr. I'k-hon, French charge. May 20, 1803, 14

MS. Doiii. Lot. 155.

" Citizens or subjects of one country residing in another, though

bound by their temporary allegiance to many conmion duties, can never

be rightfully forced into military service, particularly external service,

nor be restrained from leaving their residence when they please. The
law of nations protects them against both, and the violation of this

law by the avowed impressment of American citizens residing in

Great Britain may be pressed with the greater force on the British

Government, as it is in direct inconsistency with her impressment of

her own subjects bound by much stronger ties to the United States,

as above explained, as well as with the spirit of her commercial laws

and policy, by w^hich foreigners are invited to a residence. The
liberation of the persons comprehended by this article, therefore, can

not be justly or honorably refused, and the provision for their

recompense and their return home is equally due to the service ren-

dered by and the wrong done to them."

Mr. Madison, Sec. of State, to Mr. Monroe, niin. to Englund, Jan. 5, 1804,

Am. State Papers, For. Rel. III. 81, 87.

In reply to a complaint of the French minister, that a Mr. de

Testaret, a French subject, while in Ohio on private business, had
been enrolled in the militia and called on to perform military duty

in defense of the country, as a citizen of the United States; and that

a similar demand had been made on Mr. Dumas, another French

subject, in Missouri Territory, Mr. Monroe stated that he would

immediately write to the governors of Ohio and Missouri and re-

quest their attention to the subject.

Mr. Monroe, Sec. of State, to Mr. Serurier, French inin.. .July .'50, ISI.I,

MS. Notes to For. Leg. II. 1.3.

" I can hardly suppose that there exists, anywhere in the world,

the erroneous belief that aliens are liable here to military duty. If
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you think otherwise, there will be no objection to your giving any

publication you please to this communication."

Mr. Seward, Sec. of State, to Mr. Gamble, Aug. 14, 1862, 58 MS. Dom.
Let. 69.

See Ex parte Blunier, 27 Tex. 734,

" I regret that absence from this city has prevented, until now, the

receipt of your letter of the SSth of August last. The question which

it presents is not without its difficulties. The provision found in the

constitution of Indiana and in other States, which admits foreigners

to citizenship there who have not perfected their naturalization, has

not been unknown to this Department. So long as questions arising

under it have only a local bearing, serious difficulties may easily be

avoided. The occurrence of the present civil war brings up questions

under it, which affect the relations of the United States to foreign

nations.

" There is no principle more distinctly and clearly settled in the law

of nations, than the rule that resident aliens not naturalized are not

liable to perform military service. We have uniformly claimed and

insisted upon- it in our intercourse with foreign nations. While the

State of Indiana holds that an alien becomes a citizen by one year's

residence and declaration of intention to become a citizen of the

United States, the law of Great Britain holds that a native British

subject owes allegiance to the British Government, until he has com-

pletely effected his naturalization in the United States, under the laws

of Congress.

" In the very beginning of the war, the question arose between the

two Governments in this w^ay. A British subject residing in ^larv-

land, w'ho had filed a declaration of intention, but had not perfected

his naturalization under the laws of Congress, claimed protection and

redress from this Government on the ground that he had a British

passport. On examining the recoi'ds of this I)c})artment. it was found

that from the foundation of the (ilovernment the I)e})ar(ment had

refused to grant passports as citizens to aliens who had merely filed

the preliminary declaration of intention, and who had not effected

their naturalization under the United States laws, and liad inforniallv

recognized the passports granted to them by the proper authorities of

the governments of which they had b(>en born subjects. It was

deemed wise and prudent to adhere to this conrse. insonuich as it

seemed to be not only equal and just, but also entirely in conformity

with the laws of Congress. The conjuncture of a civil wai". nioi-eover.

was thought an unfavorable one for a dei)arture from the settled

practice of the (lovernment in its intercoui'se with foi-eign countries,

with all the hazards of conflict. It is j)roper to state, however, that in

every case where an alien has exercised suffrage in the United States,
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lie is regarded as having forfeited his allegiance to his native sov-

ereign, and he is in consequence of that act like any citizen liable to

l>erform military service. It is understood, moreover, that foreign

governments acquiesce in this construction of the law. It is hoped

that under this construction your militia force will not be sensibly

reduced."

Mr. Seward, Sec. of State, to Gov. Morton. Sept. 5, 1862, 58 MS. Dom. Let.

169. See, however, supra, § i\87.

" No alien-born person is liable to render military service unless

either he has been naturalized on his ow^n application or has made a

voluntary declaration, on oath, of his intention to become a citizen by

naturalization, according to law, or has claimed and actually exercised

the political right of voting as a citizen of the United States."

Mr. Seward, Sec. of State, to Mr. Williams, Nov. 24, 1803, 62 MS. Dom.
Let. 333, 502.

See Mr. Seward, Sec. of State, to Mr. Stanton, Sec. of War, Aug. 8. 1863.

61 MS. Dom. Let. 348.

Orders Nos. 53 and 65 of the provost-marshal-general made it the duty of

provost-marshals, when not satisfied that the claimant was entitled to

exemption from the military draft on the ground of alienage, to refer

the case, with the affidavits and such other evidence as they might

be able to procure, through the provost-marshal-general, for the

decision of the Department of State, in the meantime suspending all

action until such decision should be made. It was desired that the

observance of these orders should be enjoined on the provost-mar-

shals, in order that tlie evidence might reach the Department of State

through the proper channel instead of being communicated to it by

the parties interested. (Mr. Seward, Sec. of State, to Mr. Stanton,

Sec. of War, Sept. 9, 1863, 61 MS. Dom. Let. 520.)

In a case of alleged fraudulent enlistment of an alien, his government has

an undoubted right and duty to ask for a prompt investigation and

satisfactory answer ; and, if it appears that he was improperly

enlisted and he has fallen in battle, his family ought to have some
compensation. (Mr. Seward, Sec. of State, to Jlr. Stanton, Sec. of

War, Aug. 2, 1864, 65 MS. Dom. Let. 399, referring to previous letters

to Mr. Stanton of March 9 and May 26, 1864, and the hitter's answers

of May 28, and July 8, 1864, and a note of the French legation " of

the 18th instant")

" In 1861, during the American civil war, the British Government

declared that if enforced enlistments of British subjects for the war

were persisted in, the Government would be obliged to concert with

other neutral powers for the protection of their respective subjects;

but neither in the Northern or Southern States was the discharge of

any British subject enlisted against his will refused on proper repre-

sentation. There is no international law j^rohibiting the government

of any country from requiring aliens to serve in the militia or police,

yet at the above-mentioned date the British Government intimated
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that, if the United States permitted no alternative of providing sub-

stitutes, the position of British subjects to be embodied in that militia

would ' call for every exertion being made in their favox- on the part

of Her Majesty's Government.' The British Government in 1862

informed Mr. Stuart that as a general principle of international law

neutral aliens ought not to be compelled to perform any military

service {i. e., working in trenches), but that allowance might be made
for the conduct of authorities in cities under martial law and in

daily peril of the enemy, and in 1864 the British Government saw no

reason to interfere in the case of neutral foreigners directed to be

enrolled as a local police for Xew^ Orleans.

" By the United States act, April 14, 1802, naturalized aliens are

entitled to nearly the same rights and are charged with the same

duties as the native inhabitants; and aliens not naturalized, if they

have at any time assumed the i-ight of voting at a State election or

held office, are, according to the opinion of Mr. Attorney-General

Bates, liable to the acts for enrolling the national forces. (See, also,

act 3d March, 1863, and act 24th February, 1864; proclamation of

President May 8, 1863.) This was acted on during the American civil

war, and tacitly acquiesced in by the British Government."

2 Halleck's Int. Law (Baker's ed.), G.

" In our late civil war, when the Government of the United States was
compelled to use every just effort to put down the insurrection hy

which its existence was assailed, and when in the application of its

conscription acts it was comi)elled to consider many cases of aliens

on its shores, there is not a single instance in which an alien was
held to military duty when his Government called for his release.''

(Mr. Bayard, Sec. of State, to Mr. McLane, min. to France, Feh. 15,

188, For. Rel. 1888, I. 510. 512.)

" During the civil war in the United States, all persons who had

voted as State citizens were claimed by the United States (jovern-

ment as liable to the conscription; and the act of the Congress of

March 3, 1863, expressly declared that the levy should include ' all

persons of foreign birth who shall have declared on oath their inten-

tions to become citizens.'

" Mr. Sellers, a British subject, who had announced his intention to

become naturalized, applied, in October, 1862, to be informed whether

he could claim the protection of the British Government. He was

told that, as he had so acted without consulting the British Govern-

ment, he must not expect that, until a case should arise in which its

interference might be requested, it would give any opinion of the

view which it might take of such a case. (Pari. Papers, 1862.)

" In 1862 certain native-born British subjects in Wisconsin claimed

'that, although they had voted at elections, they had done so under

the State law as aliens, and had not thereby forfeited their British

nationality.'
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" Mr. Seward replied that, so far as the executive authority of the

United States was concerned, no foreigner who had not been natural-

ized, or who had not exercised the right of suffrage, had hitherto

been required to serve in the militia.

" M. Mercier, the P'rench minister, wrote, in a circular to the

French consuls, that Frenchmen who had voted illegally in the

United States had no doubt rendered themselves liable to legal pen-

alties in that country, but that they had not forfeited their French

nationality, or their right as aliens to be exempt from compulsory

military service. And he referred to the laws of some of the States

which admit aliens to the exercise of the elective franchise. (Pari.

Pap. No. 536, 1862.) The matter was referred by Lord Lyons to the

Home Government, and he was instructed to abide by the decision of

the American law courts.

" In 1863 certain able-bodied male persons of foreign birth, who
had declared on oath their intention to become American citizens,

were called upon for military duty by the United States. On this,

the British Government suggested that British subjects who had

merely declared their intention to become American citizens, but had

not exercised any political franchise in consequence of such declara-

tion, ought to be allowed a reasonable period after the passing of the

act to exercise the option of leaving the United States or of continu-

ing residing therein with the annexed conditions. The United States

Government thereupon allowed sixty-five days to such persons to

exercise their option, and the British Government refused to inter

fere on behalf of any intended citizens who had not availed them-

selves of the opportunity. (Pari. Pap. No. 337, 1863.)"

1 Hnlleck's Int. Law (Baker's ed.), Z(.7).

With reference to these statements it is to be observed that Mr. Seward
at one time argued that the provision of the act of 18<)3, subjecting

to militarj' duty persons who had declaretl their intention to

become citizens, operated, in connection witli another provision of

the same act, directing the issuance to such i)ersons of passports, as

a process of naturalization, which the proclamation gave them the

option of accepting, by staying in the United States, or of declining,

by going away. (Mr. Seward. Sec. of State, to Mr. Dayton, min. to

France, July 20. 1863, supra, § 495, vol. ;?, pp. 871-872.

" In the absence of treaties, citizens of the United States who have

become and are remaining domiciled in foreign countries, could not

be exempt from certain common obligations of citizens of those coun-

tries to pay taxes and perform duties imposed for the preservation of

public order and the maintenance of the government. The treaty

between the United States and the Argentine Republic exempts citi-

zens of the United States from the performance of all compulsory

military service and from the payment of all forced loans, requisi-
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tions, and military exactions. In assigning this effect to the treaty,

your proceeding is approved."

Mr. Seward, See. of State, to Mr. Asboth, No. 27, March 27, 1867, MS. Inst.

Argentine Repub. XV. 275.

This instruction related to the case of two persons, named Albee and Gor-

don, citizens of the United States, who, during a rebellious rising in

186G in the Argentine Republic, claimed exemption from enrollment

in the national guard.

" This Government is not disposed to draw in question the right of

a nation in a case of extreme necessity to enroll in the military forces

all persons Avithin its territories, whether citizens or domiciled for-

eigners. Nevertheless, should you be drafted, as you fear, on inform-

ing this Department of that fact and furnishing proofs of your

American citizenship and a statement of facts in regard to your resi-

dence in Canada, its length and reasons for the same, such representa-

tions will be made to "the British authorities as will, it is to be hoped,

result in your exemption or rslease."

Mr. Seward, Sec. of State, to Mr. White, July 10, 18G8, 79 MS. Dom.
Let. 73.

A person residing in Montreal, Mho inquired whether he was entitled

to apply for naturalization and stated that he intended in two years to

renew his residence in the United States, where he formerly had his

home, desired to ascertain whether his naturalization, if it should be

granted, would exempt him from military service while ho remained

in Canada, The Department of State replied :
" "Whether your natu-

ralization will protect you from military service depends upon the

laws of Canada. This Government, though waiving the exercise of

the right to require military service from all residents, has never sur-

rendered that right, and can not object if other goAcnnunents insist

upon it."

Mr. Fish, Sec. of State, to :\Ir. Redmond, April .*?, 1S(>9. SO MS. Dom.
Let. 5.W.

"When complaint was made during our late rebellion that Brit-

ish subjects were compelled to serve in the Virginia and Missouri

militia, Lord Lyons was instructed by his Government ' that there

is no rule or principle of international law which ])r()hibits the

government of any country from requiring aliens resident within

its territories, to serve in the militia or police of the country, or to

contribute to the support of such establishment."

"This appears to be the kind of service recjuired of >\.iiicricaii citi-

zens, in common with all others, in the island of rura(;ao. Tlio com-

mutation for such service—eight dollars per annum—appears to be
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moderate and reasonable. It is therefore not deemed advisable at

present to raise any question upon this subject."

-• Mr. Davis. As.sist. Sec. of State, to Mr. Faxon, consul at Curasao, No. 46,

Feb. 17, 1870, 58 MS. Desp. to Consuls, 26.

" I must decline to enter into the question to what extent and under

what circumstances do our citizens, native or naturalized (in the

absence of treaty stipulations), owe military .service to a foreign

government in whose dominions they are domiciled for commercial

or other purposes. They certainly do not stand on the same footing

as mere travelers or temporary sojourners.

"I do not perceive any good reason why a government (in the

absence of treat}' stipulations) may not require from domiciled for-

eigners the discharge of such civic duties as service upon juries, in

the ordinary municipal arrangements for the prevention and extin-

guishment of fires, and other duties of like character."

Mr. Fish, Sec. of State, to Mr. Wing^ April 0, 1871, MS. Inst. Ecuador,

I. 263.

" There is no treaty stipulation between the United States and

Great Britain which exempts the citizens or subjects of either party

from military duty in the forces of the other either in peace or war.

Consequently we can not claim such exemption in Demerara as a mat-

ter of right. As a matter of comity and reciprocity, however, we
certainly can claim them. During the late civil war in this country

there were numerous instances where British subjects were drafted

iijto the military service of the United States, but were subsequently

discharged upon the application of the British minister here. The
only cases in which a compliance with such an application was refused

were the few in Avhich persons of that nationality had voted in States

where foreigners not fully naturalized are allowed that privilege."

Mr. Davis, Assist. -Sec. of State, to Mr. Figyelmesy, consul at Demerara,

No. 1.34, March 7. 187.3, 60 MS. Desp. to Consuls. 2.14.

" Few of our treaties contain an express exemption of the citizens

of one party from military service to the other, and, as you remark,

no such stipulation is embodied in the treaty with Guatemala. We
did not claim the right to impress aliens into our forces during the

late civil war, but, it is understood, that, in one instance at least, in

the case of a siege, we sought to justify such an impressment. Under
these circumstances, if Mr. Mordaunt should be called into the mili-

tary service of Guatemala, at least for any other purpose than to

defend a town of which he may be a resident during a siege, j^ou are

authorized to demand his discharge."

Mr, Fish, Sec. of State, to Mr. Williamson, Min. to Cent. Am., No. 98,

July 24, 1874, MS. Inst Costa Rica, XVII. 191.
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Foreigners " are not bound to discharge municipal duties, nor do

military service, nor to work personally on the roads; their obliga-

tion in this last respect is limited to the payment of the corresponding

road tax."

Circular of the Guatemalan Ministry of Foreign Relations, Sept. l.'i, 18SS,

For. Rel. 1888, I. 167-168.

\ report having been received that an aged citizen of the United

States at Matamoras, Mexico, had been taken from his house by a

military force and placed on the fortifications in an exposed position,

the United States, while declaring that the adoption of any vigorous

measures which might comport with treaties and public laAv for tlie

purpose of defending the city against invaders, could not be com-

plained of, remonstrated against " any such objectionable course on

the })art of the authorities of Matamoras " as that above described,

Avhich, it was declared, would, if persisted in, " justify and require

3ther measures towards protecting the helpless strangers under their

emporary control."

Mr. Fish, Sec. of State, to Mr. Mariseal, April 1, 1876, MS. Notes to

Mexican Leg. VIIL 51.

The fact that a resident in Chili is a citizen of the United States,

does not, where there is no treaty stipulation covering his case, ex-

empt him from service in a temporary civic guard in which all

residents are by law required to serve.

Mr. Fish, Sec. of State, to Mr. Williamson. No. 140, June V.',, 1876, MS.

Inst. Chile. XVI. 181.

In 1880 the Department of State was informed that certain Amei'i-

can citizens had, while on a visit to Mexico, beeri apprehended by

the " colonias militares," a Mexican irregular trooj), and after being

despoiled of their horses, arms, and other effects, were taken to Pii'dras

Negras and impressed into military service in a battalion of the

Mexican army. The American minister in Mexico wa^ instructed

that the action of the Mexican authorities appeared to l)e not only

in contravention of public laAv and international comity, but also

a violation of Article XIV. of the treaty of 18;n; tha! theie was
" scarcely any act of which a nation should be less tolerant than

that of a neighboring power forcibly impressing its citizens into

their military service, perhajis to be obliged, at some future time, to

fight against their own flag; " and that, if the cii'cumstances were

found to be as stated, he was to demand of the Mexican (Jovern-

ment the instant release of the men and to ask for a reasonable

indemnity for their detention, besides urging upon the Mexican
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Government the adoption of measures to prevent the r»fcurrence of

such cases.

Mr. Hunter, Act. Sec. of State, to Mr. Morgan, niin. to Mexico, No. 71,

Oct. 9, 1880, For. Kel. 1880, 770.

" The suggestion of the minister for foreign affairs, in his note to

you of the 80th of October last, is to the effect that the parties thus

forcibly compelled to enter the military service of a foreign power

must, in order to secure their release, re.sort to the slow formalities of

judicial procedure in the courts of the country whose civil and mili-

tary officers committed the wrong. Your protest against this posi-

tion, as novel as it is believed to be untenable, was apt and timely.

Mr. Fernandez's views of international obligations in this regard, as

expressed in his note of the 30th of October, can not for a moment
be accepted by this Government.

" In addition to the precedent of Emilio Baiz's case, which you

cite in your reply to the minister, several instances are found in the

records of this Department in which, during the existence of our late

civil war, the Mexican Government applied to this for protection to

Mexicans resident in various States against demands of the local

recruiting officers of the United States upon these Mexican citizens

to serve in the armies of this Republic. In all such cases it is found

to have been the practice of this Department to bring the subject at

once to the attention of the Secretary of War, and no single instance

is met with in which the Mexican citizen's claim to exemption from

military service in the armies of the United States was not promptly

recognized and respected by this government.

"As to the proof of citizenship of the persons now in question, their

status as citizens of the United States was established to the satisfac-

tion of this government before instructing you on the subject, and

when that point is settled, as required by the laws of the United

States, international courtesy dictates that that of Mexico should

hold it to be concluded. The peculiarities of Burnato's case are suffi-

ciently explained in my No. 71. Should the men not have been

already released on your receipt of this instruction, you will lose no

time in pressing for their speedy discharge from the service in which

they are held, and you will report the result to the Department

without delay."

Mr. Evarts, Sec. of State, to Mr. Morgan. Dec. 8. 1880, For. Rel. 1881, 7.^1.

For the note of the Mexican minister of foreign affairs <tf Oct. .'{0, 1880,

see For. Rel. 1881, 748.

The Mexican Government stated, December 24, 1880, that all the

persons referred to in the foregoing correspondence, except one who
deserted, were discharged from the army in July, 1880, before any
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request for their release was received. The American consul at

Piedras Negras stated, however, in February, 1881, that this report

was inaccurate, as two of the men were not discharged but were only

transferred from the battalion in which they were placed to the

" colonias militares," and that, Avhile serving in this body, one of

them was killed in a fight with Indians. The other afterwards

deserted. The consid suggested that compensation should be made,

especially in the case of the person who was killed. With regard to

this suggestion Mr. Blaine said :
" It is notorious that the impress-

ment of American seamen into the naval service of a foreign power

was at one time a serious grievance, not to be acquiesced in, and raised

a question upon which all parties in this country were inianimous in

regarding as one of international character. Public sentiment here

in regard to that subject was borne in mind during the late civil war.

The number of persons of foreign birth, especially in the large cities,

led to the accidental or involuntary enrollment of unnaturalized aliens

in the military or naval service. These, however, as is shown by the

large space in the records of the Department at the time, were at once

discharged upon complaint made and in the absence of proof of their

naturalization. It is hoped, therefore, that in considering this sub-

ject the Mexican Government Avill not only have due regard to the

unlawfulness of the impressment, but to the universal and strong

sentiment upon the subject which pervades this country.''

Mr. Blaine, Sec. of State, to IMr. Morgan, Mar. 14, 1881, For. Uel. 1881, 7.")7.

As to subsequent inquiries of the American minister at Mexieo as to

whether claims for compensation should he presented, see Mr. Morgan,

min.' to Mexico, to Mr. Blaine, Sec. of State, No. 2.")2, Aug. 11, 18.81.

For. Kel. 1881, 791.

With regard to the complaint of PI R. Connell, a citizen of the

United State^s residing at Batavia, as agent for an American house,

that he was subjected to compulsory semiweekly drills, which greatly

interfered with his business duties, the American minister at The

Hague was instructed as follows

:

" It is desirable in the first place to point out that . . . neither

Mr. Connell nor this Department has questioned liis treatment as

being exceptional in any way or as being ditferent froui what was

required by the local law of Batavia.

"The question })resented by Mr. Connell and l)y this Departincut

for the consideration of the Netherlands (lovernmeut is whether or

not the existence of such a local law is justifiable under international

usage. , . .

" It appears that the * schuttery ' is a local corps in which all resi-

dents of Batavia, whether the subjects of the Netherlands (iovern-

ment or not, are compulsorily enrolled, and that that guard may be
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called upon to take part not only in the defense of Batavia but

also in expeditions to repress disorder in neighboring provinces.

" It is well settled by international law that foreigners tempo-

rarily resident in a country can not be compelled to enter into its

permanent military service. It is true that in times of s(K'ial dis-

turbance or of invasion their services in police or home guards may
be exacted, and that they may be required to take up arms to help in

the defense of their place of residence against the invasion of savages,

pirates, etc., as a means of warding oif some great public calamity

by which all would sutler indiscriminately. The test in each case,

as to whether a foreigner can j)roperly be enrolled against his will,

is that of necessity. Unless social order and immunity from attack

by uncivilized tribes can not be secured except through the enroll-

ment of such a force, a nation has no right to call upon foreigners

for assistance against their will.

" There is no evidence in the possession of this Department tend-

ing to show that the condition of affairs at Batavia is :uch as to

bring the question within the fair meaning of the rule as I have

stated it ... , and, short of some such condition of affairs as

this, it is the belief of this Government that the general principles

of international law would not warrant the Netherlands Govern-

ment in resorting to so extreme a measure,
" The Government of the United States has always favored the

residence of its citizens abroad for commercial purposes connected

with this country. Such a residence is conducive to the interests

not only of the United States but also of the country in which

such agents may temporarily reside,

" Although the right of the Dutch Government to expel foreign-

ers from their control can not be disputed, the Government of the

United States can not but regard it as a somewhat inhospitable

manner of dealing with strangers who reside in the Dutch provinces

for the purpose of commerce to insist as a condition of their resi-

dence that they shall endure compulsory military service, which

may, under some circumstances, become extremely dangerous and

onerous,

" You may bring this matter verbally to the attention of the

minister of foreign affairs, and explain to him in a frank and

friendly manner the views expressed in this instruction and im-

press upon him that we do not regard the position of Mr. Council

as in any way exceptional."

Mr. Bayard, Sec. of State, to Mr. Bell, luin. to the Netherlands, No. ^^^^,

Feb. 3, 1888, For. Rel. 1888, II. 1.S24.

See, also, same to same, No. 8G, April 2, 1887, For. Rel. 1887, 897.

With regard to the duration of his residence at Batavia, Mr. C'onnell

said :
" I do not pretend to be a temporary resident only, my e.xpecta-

tion being to remain here for an extended period." (For. Rel. 1888,

II. 1326.)
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"After having carefully considered your instruction, I called upon

the minister of foreign affairs and presented to him verbally and in

a frank and friendly manner the views expressed by you.

" The minister of foreign affairs said that in his opinion and in the

opinion of his Government there was nothing in the law or its opera-

tion which in any way conflicted Avith international usage, and that it

would not therefore be possible for him to enter into any investiga-

tion of the law or its operation with a view to its modification.

" His excellency urged that the services exacted were simply of a

police nature for mutual protection, and as the organization had

never at any time been mobilized or mustered into the regular mili-

tary service of the country, or such an event contemplated, such an

emergency could not be discussed.

" His excellency did not contend that the remoteness of the colony

from the home Government prevented it from being comjiletely

administered within the range of international law, nor did his excel-

lency intimate that the disturbed state of affairs in Atch^en had in

any way affected the condition of affairs at Batavia.

" AVithout citing any circumstance or condition in justification of

the provisions of the law, his excellency concluded by saying that a

similar law existed in the Netherlands, and that such laws were re-

garded by this Government as necessary, and not in conflict with

international usage.

" In my opinion there is no excuse for the contention that it is a

case of necessity.

" The whole Dutch schuttery system is only machinery for effecting

a saving of national expenditure, and has no positive value for the

Government beyond its economical features.

" It further seems to me not only illogical, but absolutely irrational,

for this Government, while providing that citizenship must be va-

cated by Dutch subjects who render foreign military service without

the consent of this Government, to resolutely insist upon considering

all foreign residents within its jurisdiction as liable to compulsory

military service.-.'

Mr. Bell, niln. to the Notherlands, to Mr. Bayard, i<oo. of Slate. No. WO.
:Maroli .3, 1888, For. Bel. 1888, II. l.'Wl).

" Your observations on the Dutch minister's views point out very

clearly the aiionuily in the Dutch practice, but as Mr. Connell has

withdrawn the basis of our complaint, the Depai'tment. while not

assenting to the position of the Dutch (lovernment as to the principle

involved, is willing that the question may rest until another case

revives it."

Mr. Bayard, Sec. of State, to Mr. Bell, iiiin. to the Netherlands. NO. U.S.

March 26, 1888, For. Rel. 1888, II. 1380.
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Ijord Salisbury, May 2, 1891, during the civil war in Chile, in-

quired of Mr. Kennedy, British minister at Santiago, by telegraph,

whether British subjects were " being compelled to serve in the

forces of the (lovernment and of the insurgent party in Chile,*' and,

if so, whether anything coidd be done to relieve them. The Ad-
miralty was requested to telegraph in a similar sense to the naval

forces.

Blue Book, Chile, No. 1 (1892), 101.

In 1894 it was reported that the South African Republic, in appre-

hension of trouble with the Kaffir tribes, threatened vigorously to

enforce the comnuindeer-law. by pressing into the military service

all the male inhabitants of the country between certain ages. The

American ambassador at London was instructed, July 3^, 1894, to

ascertain the decision of the British Government on this " harsh

and arbitrary measure." After an interview with the foreign sec-

retary, the ambassador, July 19, 1894, made the following report:

" The question of the exemption of British subjects, resident in other

countries, from compulsory military service, had been submitted to

the law officers of the Crown, whose reply was to the effect that, by

the general rule of law^, such exemption was not held to exist, and

that it Avas not claimed as a legal right by (Jreat liritain, but that,

by conventional agreement, based upon mutuality betw^een govern-

ments, such an exemption could be established. And Lord Kimberley

also said that by existing treaties between the South African Ke-

public and Portugal, Belgium, France, Germany, Italy, and Switz-

erland, severally, it is mutually stipulated that resident citizens of

either and both of the respective contracting governments shall be

exempted from compulsory military service. ... A convention

(now pending) containing a ' most favored nation ' clause is expected

to secure to British subjects the same exemption from compulsory

military duty as is enjoyed by the citizens of those governments

above enumerated who have treaties with the South African Republic

of a mutual nature on the subject." Subsequently, it Avas stated

by Mr. S. Buxton, parliamentary secretary for the colonies, in the

House of Connnons, that the Government had. as the result of nego-

tiations, secured " the personal exemption of liritish subjects from

commandeering and also from contributions for goods and money."

Mr. Adee, Act. Sec. of State, to Mr. Bayard, ainb. to EiiRland. July :\, 1804,

For. Rel. 1894, 2r)2 ; Mr. Bayard, anib. to England, to Mr. Gresham,

Sec. of State, July 19. 1894. For. Kel. 1894, 253.

For the statement of Mr. Buxton, see For. Rel. 1894, 231.

" The Department understands that General Joubert's order pro-

hibiting the drafting or enrollment of aliens in the Boer forces has
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been rigidly observed, and that no question has arisen in respect to the

impressment of any American citizen, at least no complaint of that

character."

Mr. Adee. Second Assist. Sec. of State, to Mr. Stowe. Nov. is, 1890, 170

MS. Inst. Consuls, 45.

3. Military Tax; Treaty with Switzerland.

§ 549.

Article II. of the treaty between the United States and Switzer-

land of November 25, 1850, provides that citizens of the one country

residing or established in the other shall be '' free from personal mili-

tary service," but that they shall be liable " to the pecuniary or ma-
terial contributions which may be required, by way of compensation,

from citizens of the country where they reside, who are exempted
from the said service.'' "With reference to a bill by which it was pro-

posed to impose a tax in Switzerland upon the incomes of persons

oAving military service but exempted therefrom, from disability or

other causae, the American minister at Berne was instructed to say

:

" While we do not controvert the abstract right of Switzerland under

.the treaty to exact of our citizens, resident or established within Swiss

territory, the compensation contemplated by the proposed law. the

President can not fail to regard with regret an exaction from citizens

of the United States from Avhich so many of other nationalities are

exempted " by express treaty provision.

Mr. Fish, Sec. of State, to Mr. Rublee. charge d'affaires. No. 197, Jan. 3,

1876. MS. Inst. Switzerland. I. 309.

See, also, same to same. No. 4.5. June 19. 1871. and No. 188, Oct. '21. 187.5,

MS. Inst. Switzerland. I. 243. .359.

Referring to Mr. Cramer's No. (>. of September 0, 1882. proposinir a change

in Art. II. of the treaty, the Department of State said: "The sub-

ject has heretofore received the attention of this Department, to the

conclusion that, while a change in this respect might be desirable, it

is not advisable at present to press it as an international issue."

(Mr. Frelinghuysen. Sec. of State, to Mr. Cramer, No. 8. Oct. 19. 1882,

MS. Inst. Switzerland. II. 1.50.)

The design of Art. II. of the treaty of 1850, as conceded l)y the

United States, was " simply to relieve the United States citizens from

the obligation of personal military service, leaving them subject to

any military contribution which may be exacted by way of commuta-

tion or otherwise from Swiss citizens who are exempted from personal

military service, whether by reason of piivsical disability or for any

other cause." By the Swiss law of June 28, 1878, in relation to the

military tax, foreigners established in Switzerland are liabl(> thereto,

unless they are exempted by treaties or belong to a state in which

gwitzers are liable neither to military service nor to a connnutation in

H, Doc, 551—vol 4--=-5
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money. Since the treaty of 1850, Switzerland has conchided treaties

with Ciennany, Austria, Belgium, France, (Ireat Gritain, Ita^ly, Hol-

land, and Russia, expressly exempting their citizens or subjects from

personal military service and from any tax in lieu thereof. By an

official circular of the police and military departments of the canton

of St. Gall, January 19, 1894, it Avas stated that Swiss citizens living

in the United States could not be taxed in Switzerland during their

absence, but that on their return to Switzerland, if they could not

prove that they had served in the army in the United States or paid a

military tax during their stay, they should be required to pay a mili-

tary tax in Switzerland for and during the past ten years. As com-

plaints were made by Swiss citizens, who had been naturalized in the

United States, that they were required to pay the exemption tax on

their return to Switzerland, and as it appeared that no such thing as

a military exemption tax existed in the United States, compulsory

military service not being exacted, it was suggested by the minister

of the United States at Berne that the treaty of 1850 should be

amended so as to cover the case of such persons. The Department

of State, while of opinion that the treaty should be amended, ob-

served that, as Switzerland did not recognize the foreign naturaliza-

tion of her citizens, it seemed to be necessary to obtain a specific

agreement on the subject of naturalization. Subsequently, the Fed-

eral Council adopted a resolution to the effect that from May 1, 1894,

Swiss citizens, who were residing in the United States or who had

returned to Switzerland from that country, were liable to the military

tax, unless they could prove that they were obliged to pay a similar

.tax in the United States, but that citizens of the United States

residing in Switzerland were, until further order, exempted from the

tax.

Mr. Broadhead, rain, to Switz., to Mr. Gresham, Sec. of State, March 12,

1894, For. Rel. 1894, 678 ; Mr. Greshaui to Mr. Broadhead, March 29,

1894, id. 680. See, also, id. 681-682.

With reference to this matter, inquiries were made by the Department
of State as to whether the laws of the several States imposed any
military tax on Swi.ss citizens resident therein, and al.so as to the

nature of any such taxes as might be generally exacted of them
equally with their own citizens. (Mr. Gresliaui, Sec. of State,- to the

governor of Alabama, May 26, 1894, 197 MS. Dom. Let. 157; the same
being sent to the governors of all the States.)

Replies to these incjuiries were receivtnl from forty-two States—all excei)t

Wisconsin and Texas. They were eml)odied in a memorandum wliich

was sent to Mr. Broadhead on August 10, 1894, showing " that tiie

States of this Union do not imiwse compulsory military service,

except in cases of extraordinary emergency, nor compel the payment
of any equivalent tax in money :" that " all military service is volun-

tary, , . . and is sup{)orted from the general fund of the State

treasury." (Mr. Uhl, Assist. Sec. of State, to Mr. Richman, consul-

general at St. Gall, No. 32, Aug. 15, 1894, 146 MS. Inst. Consuls, 192.)
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V. EXPULSION.

1. General Principles.

§ 550.

The power of the government of the United States to exchide

foreigners from the country, whenever in its judg-
Judiciai deciara- ment the public interests require such exchision, has

been asserted in repeated instances, and can neither

be granted away nor restrained even by treaty. Whether a proper

consideration of previous laws, or a proper respect for the nation

whose subjects are affected, jought to have qualified the inhibition, are

not questions for judical determination. If there be any just ground

of complaint on the part of the foreign government it must be made
to the political department, which is alone competent to act upon it.

The Chinese Exclusion Case (1889), 130 II. S. 581, 606-611.

" It is an accepted maxim of international law that every sover-

eign nation has the power, as inherent in sovereignty, and essential to

self-preservation, to forbid the entrance of foreigners within its do-

minions, or to admit them only in such cases and upon such condi-

tions as it may see fit to prescribe. Vattel, lib. 2, §§ 94, 100; 1 Phil-

limore (3d ed.) c. 10, § 220. In the United States this power is

vested in the national government, to which the Constitution has

connnitted the entire control of international relations, in peace as

well as in war. It belongs to the political department of the govern-

ment, and nuiy be exercised either through treaties made by the Pres-

ident and Senate, or through statutes enacted by Congress."

Nishlinura Ekiu r. United States (1892). 142 V. S. 651, 659.

See also, Knox v. Lee. 12 Wall. 457 ; Fong Yiie Ting r. United States

(1893), 149 U. S. 698.

The authority of Congress to take away from an alien any right

given by jirevious laws or treaties to reenter tlie country can not l)e

questioned, although it is the duty of the courts not to construe an

act of Congress as modifying or annulling a treaty made with

another nation, unless its words clearly and plainly point to such a

construction.

Leui Moon Sing r. Ignited States, 1.58 U. S. .5.38 (1895), citing Chew
Ileong V. United States. 112 V. S. 536. 539; 559: Head Money Cases.

112 U. S. 580. .599 ; Whitney i\ Kobertson, 124 U. S. 190, 195 ; Chinese

Exclusion Case, 130 U. S. 581, 600.

The act of March 8, 1908, 82 Stat. 1218, excluding, among other

classes of aliens, alien anarchists from the United States, is constitu-

t'onal.

Turner r. Williams (1904), 194 U. S. 279, alhrniing 126 F(^l. lle\K 25;;.
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All alien has no legal right enforceable by action to enter British

territory.

Musgrove v. Chun Teeng Toy (1891), App. Cas. 272.

"A state has the right to expel from its territory aliens, individu-

ally or collectively, unless treaty provisions stand in
Opinions of

jj^g, ^yay. ... In ancient times, collective expul-

sion was much practiced. In modern times it has

been resorted to only in case of war. Some writers have essayed to

enumerate the legitimate causes of expulsion. The effort is useless.

The reasons may be summed up and condensed in a single word

:

The public interest of the state. Bluiitschli wished to deny to states

the right of expulsion, but he Avas obliged to acknowledge that aliens

might be expelled by a simple administrative measure. (French law

of Dec. 3, 1849, arts. 7 and 8.—Law of Oct. 19, 1797, art. 7.) An
arbitrary expulsion may nevertheless give rise to a diplomatic claim."

Bonfils, Manuel du Droit Int. I'ublic, § 442.

Darut, ill his monograpli on the expulsion of aliens, states that the

right of the state to order a foreigner immediately to leave its terri-

tory, as it was established in France by the law of Dec. 3, 1849,

and as it generally is found in the legislation of countries with the

exception of England and Greece, has been the subject of j^rotests h\

some writers, who regard it either as an infraction of the so-called

right of asylum, or as an invasion of the imprescriptible rights of the

individual man. Darut, however, maintains that the right of expul-

sion is an incident of sovereignty, and is essential to the preservation

of the ends for which the state exists.

Darut, De I'Expulsion rtes Strangers: Aix, 1902. The author (p. !(») cites,

as holding that the right of expulsion is an incident of sovereignty,

Bluntschli, Le Droit Int. Codifie (Lardy's ed.), § .•^82; M. Rolin-

Jaequeniyns, Kev. de Droit Int. XXII. ; Feraud-Giraud. Ann. de I'lnst.

de Droit Int. XI. 27.*^; Bar. id. XII. 185; Ducroq, ('ours de Droit

Administratif, III. 494; Pradier-Fodere, Traite de Droit Int., § 1857.

As expressing the view that the practice of expulsion is an invasion of

the rights of man, ho cites (p. 9) Pinheiro-Ferreira. Notes sur Vattel,

II. 0. 8, § 100; Fiore, Droit Penal Int. 100; M. Clovis Ilugues, Stance

de la Ch. des. Dep.'du 24 Fevr. 1882.

" Ex]>ulsioii has sometimes been advocated as a substitute for

extradition, but it is obvious that the two things are not only dissim-

ilar but in many respects antithetical. Extradition secures the

administration of justice by the punishment of crime in the country

in which it was committed. Plxpulsion merely rids the country of

undesirable inhabitants. Hence expulsion is often employed in cases

not affording ground for extradition, as in that of political offenders



§ 550.] EXPULSION : GENERAL PRINCIPLES. 69

who Itv' their acts compromise the international relations of the state,

or whose presence is otherwise inconvenient. France expelled the

Carlists who were concerned in the insurrection in Spain in 1872.

When Victor Hugo retired to Brussels during the days of the Com-
mune at Paris, he announced through the Independence Beige that

his house would be a refuge for all those proscribed by the Commune.
The administrator of the public safety notified him that his presence

was an occasion of troubles of such a character as to compromise the

public peace, and requested him to leave the country, which he did.

The same step was taken, under similar circumstances, by the Bel-

gian government, in the case of General Boulanger.''

Papers on International Law, by J. B. Moore, in Progrcsx, V. (.July, 1900),

585.

As to regulations governing the admission of aliens into the Transvaal and
Orange River colonies, see For. Rel. 1903, 545.

" The Imperial Chancellor, Prince von Biilow, telegraphed to

Prince von Radolin, the German ambassador at
Case of M. Jaures. -o • a i j. '• £. "\ r t ^ i.i t,-> i • iPans, to-day to inrorm M. »Jaures, the Invnch social-

istic leader, that the German Government thought it best to debar

him from speaking in Berlin July 9, as it had been annoiuiced he

intended to do.

" The chancellor's telegram to Prince von Radolin is as follows

:

" ' The press has announced that M. Jaures Avill appear before the

socialistic meeting here July 9. Against the personality of M. Jaures

I have nothing to say. I respect his views on foreign policy and not

infrequently agree with them. I am glad that on several occasions

he has promoted friendly relations between Germany Jfiid France.

The personal value of M. Jaures is not considered, but the political

role placed upon him. The leading organ of the social democracy in

Germany, the Vorwaerts, has announced that the assemblage planned

is the beginning of the innnediate influence of the social democracy

on foreign policy and that a war of the classes will be i)romoted upon

an international foundation. Still more clearly is (he aggressive

intention of the promoters of this meeting expressed in the organ of

the so-called scientific socialism, the New Society, which says: "The
revolution has dynamited the Russian- Fi'ench alliance. Now it

becomes the historical task of the (Jerman social democracy to do for

the French Republic Avhat the holders of power in Russia are no

longer able to do—to protect them from exaggerated claims by the

use of force, as the result of imperialistic (lermany's policy."
"

' This is the outspoken direction in which this demonstration

leads. The German socialists would use the presence of M. Jaures in

Berlin to cover by his person their hostile endeavors against the State

and national interests. The Imperial (iovernment can not refrain
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from using the means at its disposal to prevent the party from seek-

ing to destroy the existing and constitutionally established order.'

"Prince von Billow cites instances of the French (lovernment's

interdiction of speeches which it had l)een announced were to be made
by members of the German Reichstag, and then says

:

"
' Even although it were to be expected that Herr Jaures would

have the tact to avoid anything that might be unpleasant for the

German and French Governments, one can not have similar confidence

in the German organizers of the meeting. Nearly a year ago Herr

Jaures had an opportunity of convincing himself at Amsterdam of

how far behind the more practical and patriotic aims of their French

colleagues the German social democracy stands in its contradictory,

doctrinaire behavior.
"

' In such circumstances the Franco-German understanding would

gain nothing by the probable course of events at the proposed meet-

ing, and I therefore consider it advisable that the public appearance

of Herr Jaures in Berlin shall not take place."

" The invitation of M. Jaures came from the Socialist executive

committee ruling the party and was designed to advance the socialist

opposition to the Government's Moroccan policy and to demonstrate

the similaritiesrof view on foreign questions of socialists of all coun-

tries. The subject chosen was the task of the social democracy in the

preservation of the w^orld's peace and the solidarity of the interna-

tional proletariat."

Dispatch from Berlin. Thursday, .Tnly 0. liX>.5, published in the New York

Herald of July 7, 1905.

" The mass meeting which M. Jaures was to have addressed was held on

Sunday in the hall of the ^eue Welt. . . . The i)rohibition of M.

Jaur&s' appearance had been promptly parrie<l by the publication in

the Vwtcarts that morning of the text of the whole speech which he

had intended to deliver. Almost every member of the audience had a

copy of the paper in his possession." (London Weekly Times, July

14, 1905, p. 43G, column 3.)

In a letter dated at Paris, Sept. 2, 1852, Mr. A. Dudley Mann com-

plained of the refusal of the Russian legation in
Case of Mr. Mann. -r»**ii t Tii*'i* j.Pans, in the preceding fiuly, to vise his passport, as

a violation of Art. I. of the convention of Dec. 18, 1882, and re-

quested the Government of the United States to demand from the

Emperor of Russia an indemnity of not less than $100,000 as compen-

sation for the injury which his interests had suffered by such refusal.

Mr. Mann stated that the rule under which the vise was refused was

established during the revolutionary times in Europe of 1848 ; that it

extended to all foreign states; that France had protested against it

at the time, but that Russia replied " She could well aiford to deprive

herself of the benefit which she derived from the entrance of French
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citizens into her dominions." Upon these facts, said Mr. Everett,

Secretary of State, the Russian regulation could not be " regarded as

an infringement of the privileges of American citizens as such. The
President is far from admitting that there are no limits to the

measures to be adopted by foreign governments towards citizens of

the United States, from a motive of this kind [i. e., apprehensions

growing out of the disturbed state of Europe in 1848] ; but he thinks

it would not be safe to deny to those governments the right of judging

for themselves, in the first instance, which course of policy in this

respect is required by the great law of self-preservation. What we
deny to other powers we must disclaim for ourselves: and this Gov-

ernment could never give up the right of excluding foreigners whose

presence they might deem a source of danger to the United States.

" As you had no dispatches for Russia, the President entirely ap-

proves your conduct in not claiming any favor as a bearer of dis-

patches, although you were in possession of a passport in that

capacity. . . .

" You will infer from the tenor of this letter that the President, as

at present advised, is not prepared to institute so grave a proceeding

as that which you expect from him. He does not, however, wish to

preclude you from such additional statements and explanations as

may further elucidate the case, and show, by a more precise account

of the losses incurred by you, and the object of your proposed visit to

Russia, that you have a well-founded claim for heavy damages for

an infraction of the treaty between the two Governments."

Mr. Everett, Sec. of State, to Mr. Mann, Dec. 13, 1852. 41 MS. Doui. Let.

138.

With regard to the treaty question. Mr. Everett said

:

" Strictly talcen, tlie treaty is one of commerce and navigation, and the

right of sojourn and residence nmst l)e understood to have reference

to those objects. It would accordingly strengthen your case, in any

complaint to be made to the Russian (jrovernment, by the direction of

the President, that it should be stated that yon were desirous to

sojourn and reside in Russia, for tlie objects contemijlated by the

treaty. No stipulation is made for any other privilege; altliough it

might fairly be expected of tlie Russian (Jovernmeiit to grant to the

citi7.«'ns of the Fnited States th:it free entrance into the coinitry

which the citizens and subjects of the civilized states usually enjoy in

each other's territories l)y the courtesy of nations. Whether a neg-

lect of what the courtesy of nations i-etpiir«'s in this respi^-t creates a

valid claim for damages would depend upon circumstances, with re-

spect to which yimr letter affords no information."

" It is a sovereign right belonging to every independent power to

determine whether it will or will not receive foreign-
Views of Mr. MarcT. -^^i • -^ ^ •- • i i- -^ • i i i i

ers withm its terntoruu limits as residents, and. hav-

ing granted such permission, it has the same right to determine
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whether it will or will not revoke it and send such persons out of its

country. Nations may, and often do, modify or restrict this right by

treaty. ... As a general principle, Governments have the same

right to send persons out of their territories as they have to deliver

them up in plirsuance of stipulations in extradition treaties."

Mr. Marcy, Sec. of State, to Mr. (iadsden, min. to Mexico, No. 54, Oct. 22,

1855, MS. Inst. Mexico, XVII. 54.

" Every society possesses the undoubted right to determine who
shall compose its members, and it is exercised by all nations both in

peace and Avar. A memorable example of the exercise of this power

in time of peace was the passage of the alien law of the United States

in the year 1708. That law authorized the President to order all such

aliens as he should judge dangerous to the peace and safety of the

United States, or that he should have reasonable ground to suspect of

being concerned in any treasonable machinations against the Govern-

ment, to depart out of the territory of the United States within such

time as he should express in his order, and if the person so ordered

to depart should be found at large within the United States after the

time limited in such order, he should, on conviction, be imprisoned for

a term not exceeding three years and deprived of the right ever to

become a citizen of the United States; and it was further provided

that, if any such alien so sent out should return without the permis-

sion of the President, he should be imprisoned so long as in the

opinion of the President the public safety might require.

" It may always be questionable whether a resort to this power is

warranted by the circumstances or what department of the Govern-

ment is empowered to exert it; but there can be no doubt that it is

possessed by all nations, and that each may decide for itself when the

occasion arises demanding its exercise. Upon this principle the Can-

tons of Switzerland may of course prescribe the conditions on which

foreigners can be permitted to remain Avithin their jurisdiction."

Mr. Marcy, Sec-, of State, to Mr. Fay. niin. to Switzerland, No. 37, March
22, 18.%, MS. Inst. Swltz. I. 47.

"Even wliere a government is not restricted by treaty engage-

ments, it is still a harsh measure to exclude the natu-
Opinion of Mr. Casa. ^^ i i e i- .• , . i

ralized emigrant from his native country, or to sub-

ject him to penalties in the event of his return, even for a brief

period, or when yielding to imperative circumstances. Business,

anxiety to see near and valued relatives, a natural desire to visit the

land of their birth—these and other motives, laudable in themselves,

may well induce this class of our citizens to return to their native

countries. It is difficult to perceive what rational objection can
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exist to the gratification of such feelings. Surely no danger can be

apprehended to the public peace, for the governments possess ample

power for its preservation, even if there were a disposition, a very

improbable supposition on the part of these few individuals, to dis-

turb the tranquillity of the country. These remarks are not made in

defense of the right of naturalized citizens of the United States.

natives of Prussia, to revisit and reside there—that right is secured

by treaty—but this government relies upon the justice and friend-

ship of that of Prussia not to permit any unfavorable impression

respecting these returned naturalized citizens to work them injury,"

Mr. Cass, Sec. of State, to Mr. Wright, Dec. 10, 1858, S. Ex. Doc. 38, 36

Cong. 1 sess. 116, 120.

" I have carefully perused your interesting dispatch Xo. 109, of

the 3d ultimo, with its accompaniments, relating to

„ „ ^ a decree of the Ecuadorian Government, of Julv
Mr. Seward. ... • r^ f

'

last, prohibiting the landing at Guayaquil of a cer-

tain class of immigrants from the United States.

" It appears by the language of the decree that it refers expressly

to the liberated slaves. Under existing circumstances in the United

States involving a demand both for soldiers and laborers that can

hardly be supplied, it is extremely improbable that there will be a dis-

position on the part of the class of persons specified to emigrate to for-

eign countries. I do not perceive, therefore, that the decree has any

practical significance, and consequently do not feel called upon to

follow with extended remark your interesting criticisms upon the

abstract principles involved in the subject."

Mr. Seward, Sec. of State, to Mr. Hassaiirek, niiii. to Ecuador. No. ("i^,

March 10, 18r>4, MS. Inst. Ecuador, I. 14.">.

In 1866 the Russian ministry gave notice to Mr. C. M. Clay, min-

ister of the United States at vSt, Petersburg, that S. P.. " a native

of Russian Poland, and a naturalized citizen of the United States,

has been proved to have become such citizen without leave of the

Emperor of Russia, and that in conformity with article 367 of the

penal code he has been dei)rived of all the rights of Russian citizen-

ship, and banished forever from the Russian Empire, and that thi>

sentence has been put into execution." Mr. Clay, in advising Mr.

Seward of this action, said that he did " not see that we can make
it a cause of com])laint, insomuch as it settles the debatable <iuestion

of denaturalization in our favor," and avoids unpleasant issues.

Mr. Seward accpiiesced in this. " provided that Mr. P. does not

feel himself aggrieved." He added, however. "' that tiie case may,

perhaps, demand careful examination if it shall turn out that the
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(lecroo of perpetual exclusion thus pronounced "' was based solely on

P. having become naturalized in the United States.

Mr. Seward, Set-, of State, to Mr. (May, Aug. 24, 18H6, MS. lust. Russia,

XV. G9.

On the same topic see Mr. Seward to Mr. Clay, .Tau. 7, 1869, MS. Inst.

Russia. XV. 145.

" The control of the people within its limits, and the right to expel

from its territory persons who are dangerous to the
* peace of the state, are too clearly within the essential

attributes of sovereignty to be seriously contested.

" Strangers visiting or sojourning in a foreign country voluntarily

submit themselves to its laws and customs, and the municipal law of

France, authorizing the expulsion of strangers, is not of such recent

date, nor has the exercise of the power, by the Government of France,

been so unfrequent, that sojourners Avithin her territory can claim

surprise when the power is put in force."

Mr. Fish, Sec. of State, to Mr. Washburne, Sept. 17, 1869, MS. Inst.

France, XVIII. 297, in relation to the case of General Cluseret. who
claimed citizenship of the United States. He was expelled, and Mr.

Fish held that the United States could not complain, especially as his

treatment had been attended with much concession to Mr. Wash-
burne's good offices.

In July, 1869, Mr. Ambrocio Mestra, a citizen of the United States,

who was engaged in business at Guayaquil, was peremptorily and

without charges or a hearing of any kind ordereJ. to be banished from

Ecuador. On the interposition, however, of Mr. Weile, American

consul at Guayaquil, with the local government, the order was re-

voked. In his report of the case Mr. Weile called Jittention to article

110 of the new^ constitution of Ecuador, which gave the government

the right to banish foreigners in certain cases even after they had

undergone a penal sentence. Mr. Weile considered this provision to

constitute a violation of Article XIII. of the treaty between the

United States and Ecuador by which the contracting parties engaged

to give their " special protection " to each other's citizens, " leaving

open and free to them the tribunals of justice for their judicial re-

course, on the same terms which are usual and customary with the

natives or citizens of the country in which they may be." With re-

gard to this suggestion, Mr. Fish said :
" The power to expel from its

territory persons who are dangerous to the internal or external secur-

ity of the state, is an essential attribute of sovereignty. In the ab-

sence of express limitation every government must be regarded as

holding this power with respect to its subjects, and much more with

]'egard to foreigners. That it should be expressly reserved with

regard to foreigners in the constitution of Ecuador is an anomalous
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feature for which I can conceive no good reason. It might possibly

be argued that an express grant of the power in regard to foreigners,

was to be construed as excluding its exercise in respect to citizens. If

so, we might have some right to complain of the banishment of a

citizen of the United States as an invidious discrimination against

him, prohibited by the spirit, though not by the strict letter of the

treaty. I think it would be a violent interpretation of the constitu-

tion to regard it as withholding from the national authority of Ecua-

dor a power so essentially inherent in sovereignty in the absence of

veiy express words to that effect."

Mr. Fish, See. of State, to Mr. Weile, Dec. 4, 1869, 57 MS. Inst. Consuls, 35.

The President of Mexico having expelled two American priests,

named Lilla and McCrealy as pernicious foreigners, and the Supreme
Court of the Republic having decided that the President had the

constitutional right to exercise that power at his discretion, '' it is

apprehended that the legality of the proceeding can not further be

controverted with success.

" The same power, unless surrendered by treaty, exists in every

country, and there is often a necessity for its exercise in time of

foreign or civil war.
" The Mexican Constitution appears not to have restricted it to

such occasions only, but to have conferred it in general terms and

without reserve.

" Under these circumstances, all foreigners who resort to Mexico

must expect to be liable to.the exercise of the power adverted to, even

in time of peace. - The passage in the opinion which contends that

the 14th article of the treaty of 1831 does not impair the consti-

tutional right of the Mexican President to exercise the authority in

question is at least plausible enough to conunand respect, though it

may not be regarded as entirely conclusive. It certainly has this

consideration in its favor, that, if we deny its correctness, the Presi-

dent of the United States would never have any authority to banish

a Mexican from this country, even if the public safety shouKl impera-

tively re(piire such a step.'"'

Mr. Fish, Sec. of State, to Mr. Foster, niin. to .Mexico, No. l\~, Oct. 17,

1873, MS. Inst. .Mex. XIX. 32.

See, also, same to same, No. 44, Nov. 1. 1873, id. 3!) : unoHicial, Nov.

19, 1873, id. 42.

" Your despatch No. 072, of the 10th ultimo, has received attention.

You therein narrate the circinnstances under wliich Adolfo Llanos y
Alcaraz, a Spanish subject resident in the city of Mexico, had been

expelled from the country as a ' pernicious foreigner." without any

form of trial or opportunity to confer with his friends. . . . The

question is not a new one for the consideration of the I)ei)artineiU.
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" It arose in 1873, by reason of tlio expulsion, in the same manner, of

Messrs. Lilla and MeCrealy, citizens of the United States, on the

ground of Ix^ing * pernicious.' The views of my predecessor on that

occasion are found in his instruction No. 37. addressed to you on the

I7th of October, 1873. Although that despatch left the ultimate

question undecided as to whether the 14th article of the treaty should

or should not be held to be supreme over the Mexican constitution

as interpreted by Mexican tribunals of the highest resort, yet the

admission that, as that constitution now stands and is interpreted,

foreigners who render themselves harmful or objectionable to the

general government must expect to be liable to the exercise of the

power adverted to, even in time of peace, remains, and no good reason

is seen for departing from that conclusion now.
" But, w^hile there may be no expedient basis on which to found

objection, on principle and in advance of a special case thereunder,

to the constitutional right thus asserted by Mexico, yet the manner
of carrying out such asserted right may be highly objectionable.

You would be fully justified in making earnest remonstrance should

a citizen of the United States be expelled from Mexican territory

without just steps to assure the grounds of such expulsion, and in

bringing the facts to the immediate knowledge of the Department."

Mr. Evarts, Sec. of State, to Mr. Foster, No. G52, July 10, 1879. MS. Inst.

Mexico, XX. 10.

This government cannot contest the right of foreign governments

Mr. Freiingimy- to exclude, on police or other grounds, American citi-

sen's views. zens from their .shores.

Mr. Frelinghuysen. Sec. of State, to Mr. Stillnian. Aug. a. 1.S82, 14.S MS.
Doni. Let. 2.m

In Febnuiry. 1885, Dr. Emeis, a naturalized citizen of the United

States, who was temporarily in Switzerland for his
1
zer-

j^^jj]^!^^ ^yjjj. ordered expelled by the local authorities

on suspicion of being an agent of or in some way
connected with aiuirchists. The American legation at Berne asked

the federal council to cause the local authorities to revoke the order

of exi)ulsion. On investigation it was found that the action of the

authorities was due to a misunderstanding, and the order of expul-

sion w as revoked.

Mr. Cramer, niin. to Switz.. to Mr. Frelinghuysen. Sec. of State. Feb. 20.

188.">; Mr. P.ayard. S«'c. of StiUe. to Mr. Craiiier. March !». KSS-I ; Mr.

Cramer to Mr. Bayard. March !). 188.^: For. Hel. 188.'>. 79(). 798. 799.

" Your dispatch Xo. 13, of the 22d ultimo, in relation to the expul-

sion of Meyer (nid from Prussia, has been received

and considered by the Department.
" It seems from the accompanying correspondence that Meyer Gad,
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whose expulsion from Germany is the ground of complaint, was origi-

nally a Russian subject, who settled in Kempen, in Prussia, from

which country he was expelled in 1878 as guilty of various acts of

dishonesty towards his employer. He then made an excursion into*

Austria, and afterwards visited the United States, where he claims

to have been naturalized. He afterwards went back to Kempen, the

scene of his former alleged misconduct, where he Avas notified by the

Government that he must leave the country at the end of six weeks.

" This is his grievance, and as to this I have to say that on general

principles it is w^ithin the power of the General Government to make
and enforce such a decree of expulsion, nor can this Government

object, unless the exclusion be enforced Avith undue harshness. The
same prerogative Avas asserted by our Govermnent in the alien act;

and Ave have recently taken measures to exclude paupers and couA'icts

from our shores.

" It does not appear, therefore, that Ave can object to the German
Government refusing to receive back to the scene of his alleged forn)er

depredations Meyer Gad, Avho appears to haA^e been a Avandering if

not predatory Polish JeAv, Russian by allegiance of birth. American

by allegiance of naturalization, Austrian by allegiance of residence,

and German, if he could be, by allegiance of present election.

" It may be obserA^ed that there is no treaty that covers the case of

Mr. Gad, since he Avas not a German subject by origin, but the subject

by origin of Russia."

Mr. Bayard, Sec. of State, to Mr. Pendleton, niin. to (ierniany, No. 20,

,Jul.y !), 1885, For. Ilel. 1885, 428.

"The policy of expelling Ilussians coniinff into I'russia to settle is being

rigorously prosecuted by this (xovernnient for the reason, no doubt,

that such innnigration tends to arrest the Gennanization of that por-

tion of Prussia which borders on Ruisian-Poland and is largely

inhabited by persons of Polish origin." (Mr. Pendleton, niin. to

Germany, to Mr. Bayard. Sec. of State, Xo. 1.1. .Tune 22. 1885. For.

Bel. 188.5, 410.)

Meyer Gad was "born in Russian Poland; eniigrated to the Fnited States

from the province of Posen. in I'russia. in 187!>; naturalized Se]>teni-

ber :M), 1884.

"After some preliminary corresiKindence. l)et\ve(>n the legation and (Jad.

and the legation and the American consul at Breslau. in I'russia, the

legation was, on April 2(». 18S5. jiljiced by (Jad in possession of the

necessar.v details in the case, and on the same d:iy ]>resented the fol-

lowing statements and complnint of (Jad to the foreign oflice : (Jad,

then being a Russian sul).ject. emigrated to the United Stat(>s in 1870.

from which time he had there resided until his recent retxuMi to Prus-

sia on a visit and to disi)()se of Imsiness. II(> had been naturalized in

the TTnit«>d States in due form of law, as ;ipj)eared by his certificate

dated Sej)tember .'?(). 18S4. lie bad been <)rd<M'ed (o leave Kemi)en

(his place of sojourn in Prussia) ])rior to his emigration, solely on

the ground of his being a Russian sub.1ect. no o(T«'nse being charged

against him. His object »ow wa^ to sell some property belonging to
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hliu at or lU'ar Ki'inix^n, iiiid then to return with IiIh family to the

Unite<l States for permanent residence. It was now reiwrted to the

legation that the Landrath of the district had ordered him to leave,

without si)ecial cause therefor, hcfore the Jfth of May, prior to which
* time he would not he able to complete the disposition of his i)roperty.

It had always been his intention to return to the United States in

August next, lender these circumstances it was hoped that the Ger-

man Government would find it just to give him tlie benefits of the

treaty, and to direct the local authorities to allow him to complete

his lawful business in Prussia, so long as he was ol)edient to the laws.

It was requested that the order of expulsion complained of might be

suspended i>ending an investigation of the facts, and that, if these

were found to be correctly stated, an order might be issued in com-

pliance witli the complainant's reciuest. Gad's certificate of naturali-

zation was inclosed as evidence of his nationality, with the request

for its ultimate return. Gad was, on the same day, April 20, 1885,

Informed of the action taken in his behalf.

" Under date of April 24 the legation was informed by the foreign oflice

that an investigation of the case had been ordered, the result of which

would be duly communicated. On the 16th of June following, some
correspondence relating to the progress of the case having ensued

between the legation and Gad, the foreign office communicated the

result of the Investigation made, which showed that the former Rus-

sian subject, Meyer Gad, had been expelled from Prussia in the year

1878, after having been discharged from the service of a merchant,

Bloch, at Kenipen, at that time his master, for several dishonest acts.

He bad thereupon gone to Austria and then to America, where be had

acquired citizenship. As he had never been a German subject the

treaty of February 22, 1868, could not apply to his case. After an

application made in 1882 by the wife of Gad, I'esiding at Kempen, for

permission for her husband to sojourn there, had been i-efused, the

latter had himself ai)peared at Kempen. at the l)eginning of Fein-uary

last, with the puri)ose of settling there. He was told that he must
leave Prussia within six weelvs. With this order he had not complied,

and later on, in a conmiunication addres.sed to the Landrath at Kem-
pen, he declared tliat it was his purpose to conniience a business at

that i)lace, with a capital of 10,000 marks, which he claimed to pos-

sess. From this it would appear, contrary to the assumption con-

tained in the note of the legation, that he had not in reality had even

the intention of returning to America.

"Although, in general, sojourn in the German Empire, in so far as partic-

ular reasons to the contrary might not exist, was permitted to the

citizens of the United States, as also to other foieigners, the royal

Prussian minister of the interior was nevertheless of the opinion tliat

the measure of expulsion adopted against Gad before liis naturaliza-

tion as an American citizen must be maintained, and the more for

the reason that his personality and past histor.v would not seem to

justify exceptional consideration for his wishes. The foreign office

expres.sed regret that Gad's request could not under existing circum-

stances be <'omplied witli.

" On June 19 the legation informed (Jad of the decision reached in his

case, inclosing to him at the same time a copy of the connnunication

conveying that decision. Gad wrote to the legation on the 2;kl of

June, thanking it for its elfctrt in his behalf, and requesting the

return of bis passjwrt, which was immediately sent to him.
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" Under date of June 22, 1885, the legation rei>orted tlie case, with the

correspondence with the foreign office, to the Department of State."

(Reiwrt of Mr, Coleman, Sec. of Leg. at Berlin, 1885, For Rel. 1885,

434.)

See the case of Jacob Wilbelm Thraenert, For. Rel. 1885, 4:57.

" The Department is satisfied that the judicial authorities of Germany
have given Mr. Benque's case the most considerate attention. He
shows no good ground now for reopening the case, which the I^epart-

uient has repeatedly declined to present to the German Government."

(Mr. Uhl, Acting Sec. of State, to Mr. Runyon, amb. to Germany,
' May 14, 1895, F. R. 1895 I. 528.)

As to the case of certain naturalized citizens of the United States, of

Russian origin, who were threatened with expulsion from I'russia to

Russia, and the attitude of protest on the ])art of the United States,

see Mr. Adee, Second Assist. See. of State, to Mr. Wolf, Nov. 26, 1897,

222 MS. Dom. Let. 069.

" I send herewith report and translation of a s])eech made by

Count Kahioky, the Austrian premier, in the Aus-
Expuision of Poles

^^-^^^ Chamber, as the report appears in the Xord
from Pfiissi&

x j. x

Preussische Zeitung of this city, and another report

of the same speech taken from the London Times.
" Count Kalnoky admits as beyond controversy the right of (Jer-

many under the laws of nations to refuse sojourn to foreigners with

or without cause according to its own will, and this under a very

stringent exercise of that right against Austrian subjects."

Mr. Pendleton, min. to Germany, to Mr. Bayard, Sec. of State, Nov. 16,

1885, For. Rel. 1886, 309.

The reix)rt in the Nord Preussische Zeitung, in the form of a dispatch

from Vienna, dated Nov. 10, 1885, was as follows:

" In the budget committee of the Austrian delegatiouit Count Kalnoky

stated, on the interpellation of Czerkawslvi, in reference to the expul-

sions from Prussia, that according to the authentic information the

measure had not been executed throughout the wliole extent of the

Prussian state. Thii"ty-one reclamations only had reached the .Aus-

trian embassy, the most numerous expulsions, one hundred and tift.\-

to two hundred, in reference to which important modifications had

been securetl, had taken place in Breslau. The minister gave th(M)i

the data concerning the Ilussian subjects iirriving in Cracow, who
numbered two hundred and thirty-eight families, with eight hundred

and seventy-three persons, whilst in all twenty-nine single .S^ustrinns

and thirty Austrian families had arrived in (Jalicia ; the majority of

those expelled were Galician Israelites. In reference to the right

of eximlsion, the minister declared there t^xisted an incontrovert-

ible principle, that it was conceded to each state, according to its

own will to permit or I'efuse sojourn to foreigners. \o right of

sojourn could be inferred from commercial treaties. The Prussian

I Government declared that it was constrained on strong grounds of

domestic i)olicy to secure itself against immigration -out of Russian
'

i Poland and Galicia, in order to avoid a derangement of existing con-

ditions as to language and religion. He (the minister) had on

this accoiuit limited himself to attemitt to secure ainelioriitions and
considerate action, and in this he had found i,\ very responsive recep-
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tlon on tlie part of tin* rrussiaii (ioverument. He would in the future

use his influence in Trussia to the utmost iu the interest of the Aus-

trian subjects."

The rei»ort from the London Times, of Nov. 11. 188ii, was as follows:
" In the Austrian delegation to-day Count Kalnoky answered an iuteri)el-

lation about tlie expulsion of Poles from Prussia. He said that only

a small minority of the i»ersons e.xpelled were Austrian subjects; ui)

to the middle of October seven hundred exiles had arrived at Cracow,

and of these only seven were Austrians. At Lemberjj over one thou-

sand refuj?ees had been received, but there were oidy thirty Austrian

families and twenty-nine unmarried Austrians. The minister said

most of the exiles were .Jews, and added that the Prussian Govern-

ment had assured the Cabinet of Vienna that the utmost indulgence

would be exercise<l towards Austrian subjects liable to expulsion.

"'For the rest,' said Count Kalnoky. 'we have endeavored to find a

legiil f^round for protest against these expulsions, but have found

none. Every state is free to deal with foreigners according to its

own municipal laws, and treaties of connnerce do not in any way
curtail this liberty. We are sorry for these expulsions, but can not

see that the I'nissian Government has in any way violated interna-

tional obligath)ns.'

"These explanations excited the indignation of the Polish delegates, two
of whom declared that the n)inister had produced misleading statis-

tics. They maintained that a great number of Austrian subjects had

been expelled since the middle of October, and they announced their

intention of recurring to the subject. The (ierman Liberal delegates,

on the contrary, declared Count Kalnoky's explanations to be entirely

satisfactory."

Where a citizen of the United States, who had formerly been a

consular officer in Russia, was expelled from that
Opinion r.^ country on the ground of " various culpable prac-

tices ' to the prejudice of Russian subjects, and it

appeared that the charges had foundation, it was held that the ejt-

'

pidsion did not aft'ord a ground for a claim for pecuniary damages,

the Department of State saying :
" Under Article I. of the treaty

between the United States and Russia of 1832, the inhabitants of

the two countries ' are at liberty to sojourn and reside in all parts

whatsoever of said territories in order to attend to their affairs,' and

it is further stipulated that ' they (the said inhabitants) shall enjoy

to that effect the .same security and protection as natives of the

country wherein they reside, on condition of their submitting to the

laAvs and ordinances there prevailing, and particularly to the regu-

lations in force concerning commerce.'
" There is certainly nothing in these provisions which precludes

either the United States or Russia from expelling from their re-

spective territories each other's citizens or subjects; and unless the

expulsion be arbitrary, or involves unjust discriminations, it affords

no ground for international complaint."

Mr. Bayard, Sec. of Stfite, to Mr, Lothrop, piin. to Russia, No. 95, July 1,

J887, MS. Inst. Kusgia, XVI, 518,
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In May, 1893, Joseph Glowacki, a naturalized citizen of the United

States, employed in a manufacturing establishment at Gzenstockowa,

Poland, was arrested and imprisoned, and after obtaining his re-

lease, by signing an agreement not to return to Russia under the

pain of banishment to Siberia, was taken to the Austrian frontier

and expelled. He stated that the only reason assigned for his treat-

ment was a charge made by a drunken employee that he had spoken

disrespectfully of the Emperor, This charge he denied. The case

was presented by the American legation to the Russian foreign

office, and it was decided that Glowacki should be permitted to

return to the Empire, but could not again inhabit the village from

which he had been expelled. On his attempting to reenter the Em-
pire, the local officials, in disregard of the permit which he bore,

again ejected him. The foreign office subsequently granted (ilo-

Wacki full permission to reenter Russia, and expressed regret that

the misunderstanding at the frontier had taken place.

For. Rel. 1893, 542, 544, 545.

During the revolution in Honduras, of 1893-4, under the lead of

Policarpo Bonilla, certain American citizens, some
Discussions m

^yf ^viiom had large property interests in the country,

served in the army of Senor Vasquez, the constitu-

tional president. The revolution having been successful, an appeal

for protection was made in behalf of the citizens in question to the

United States legation. Mr. Pringle, then charge d'affaires ad in-

terim, replied that he could not act officially in the matter, but pro-

ceeded to Amapala on the U. S. S. Ranger, in order to ascertain the

actual situation and take such other action as might be proper. He
found that none of the citizens in question had been imprisoned ; but

he was advised by the United States consul at Tegucigalpa, who was

then at Amapala, that President Bonilla had informed hiui. unoffi-

cially, that it was his purpose to expel froui the country all foreign-

ers who were in the service of President Vas(}uez. and. unless an

amicable arrangement could be made in regard to them, to have them

tried by a military connnission as guerrillas. Mr. Pringle, howevei-.

declined to go with the consul to the capital for the purpose of

" making an agreement '" with President Bonilla as to the punish-

ment of two of the Americans, who were thought to be especially

exposed to injurious action, unless he stiould be positively instructed

to do so," The Department of State, while observing that on general

principles it was "' not compatible with the obligations of a citizen

to his own state to take active part in the internal dissensions of

another state," adverted to the peculiar circumstances of the case.

a For, Rel. 1894, 208, 303, .3f)4.

H. Doc. 551—vol 4 G
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aiul approved Mr. Priii<rlo"s action " in declining to make any ' agree-

nuMit ' whereby the eventual expulsion from Honduras of the Ameri-

can citizens wlio took part with President Vastjuez in the late

troubles might he ac<iuiesced in.''

Mr. rbl. .\<tin« See. of Stnte, to Mr. Young, iiiin. to Honduras, May Iti,

1804, For. 1U>1. 18J>4, 301.

May 14, 1894, President Crespo, of Venezuela, issued a decree

re(]uiring foreigners arriving in the Republic to pre-
President Ores- ^^^^^ ^^^ jjj^. ^^^\^,{ (jf the custom-liouse of the port, or,
poi ecree.

j^ ^j^^^^ j^,^j ])reviously resided there six months, to

the governor of the federal district or the presidents of the respec-

tive States, as the case might be, a written declaration giving certain

particulars as to themselves, and as to their families, if accompanied

by them, in order that the facts might lx» reported to the nationjii

executive, who would determine " whether the foreigners who have

made unsatisfactory declarations, or have not been able or Avere un-

willing to comply with the re(iuired formalities, are to be considered

prejudicial or proper subjects for expulsion." This decree was
issued under art. 78 of the constitution, which empowered the

President of the Republic, with the approval of the council, " to

prohibit the entrance into the national territory, or to expel from it,

those foreigners Avho have no residence in the country and who are

notoriously prejudicial to the public order."

For. Uel. 1894, 8<J2.

" I have received Mr. Terres's Xo. 91, of October 0, 1894, relative

to the expulsion of one Eugene Wiener, an American
Wiener's case. ... • t . t • tt ,• r.-,/ ^^

citizen, residing at Jeremie, Hayti. I he Department
has also received from Mr. Wiener himself a letter complaining of his

arbitrary expulsion from that country in pursuance of an Executive
order dated October 2, 1894, and published the next day in Le Moni-
teni\ the official journal of that Republic.

" The ccmtents of the decree, so far as it relates to Wiener, are in

substance as follows:
'"

' That whereas international law confers on every independent
state the right to ex]>el from its territory foreigners Avhose conduct
and acts are dangerous to tranquillity and public order; and
whereas Mr. Eugene Wiener, an American, residing at Jeremie, is an
active agent of the enemies of order who are plotting in Jamaica
and elsi'where against the established (xovernment; and whereas
the.se intrigues are of a character to endanger the public safety, it is

ordered that said Wiener, now at Jeremie, be expelled from the terri-

tory of the Republic of Ilayti ; that he be put aboard the first vessel
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leaving for foreign ports, and the chief of administrative police at

Jeremie is charged with the execution of this decree.'

" Wiener says his first intimation of the Government's purpose to

expel him was received on the 9th of Octoljer from General de la

Place, the Delegue du Gouvernement at Jeremie, who read the de-

cree of expulsion to him and ordered him to leave by the first steamer.
" He was engaged in a general commission business, having trans-

actions with several firms in New York. A large i.mount of money
Avas due him. He had just completed a new building, and otherwise

extended his business. His presence in Hayti was of great importance

to him. He asked, therefore, for time to arrange his business affairs,

but was refused. He then asked permission to go to Port au Prince,

that he might consult the American minister and request the Presi-

dent to let him face his accusers. This, too, was refused. The
President declined to receive him. He then wrote to the American
consular agent at Jeremie, declaring his innocence of any complicity

in the political affairs of the country and protesting against his

treatment.

"A few days after he was notified of the decree of expulsion a

French steamer, bound for Martinique, touched at Jeremie, and the

authorities ordered him to leave by that steamer. He asked per-

mission to wait for the New York steamer, which was due in a few

days, and requested time to collect some of the money due him, to

adjust his accounts, and arrange for the support of his family. All

this was denied him, and he was forced to leave by the French vessel

on October 12, only three or four days after receiving notice of his

expulsion. ...
" This Government does not propose to controvert the principle of

international law which authorizes every independent state to

expel objectionable foreigners or classes of foreigners from its ter-

ritory. The right of expulsion or exclusion of foreigners is one

wdiich the United States, as well as many other countries, has upon

occasion exercised when deemed necessary in the interest of the

Government or its citizens.

"' But this right, though based upon recognized principles of inter-

national law, has limitations which the same principles impose.
"

' Every state is authorized, for reasons of public order, to expel

foreigners who are temporarily residing in its territory. But when
a (lovernment expels a foreigner without cause, and m an injurious

manner, the state of which this foreigner is a citizen has the right to

prefer a claim for this violation of international law, and to demand
satisfactioii if there is occasion for it.' (Calvo's Diet, of Int. Law,
' Expulsion.')

" The United States neither excludes nor expels foreigners excej)t

in pursuance of general laws. The provisions of these laws are or
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may Im^ known in advanw to all persons npon whom they are in-

tended to operate. Ample time is given for compliance with the

laws looking to the expulsion of foreigners, and for the settlement of

the business a flairs of individuals to be afi'ected by them, and ample

opportunity is afforded them to show that they are not within the

operation of the law.

" In (lermany and other European countries from which Americans

have sometimes been expelled, they have always been first accorded a

he^iring, and have been given a reasonable time for the settlement of

their a flairs.

" There is certainly nothing in the law or practice of this country

which can be cited as a 4)recedent for the arbitrary expulsion of

foreigners without hearing and without cause. The just rule would

seem to be that no nation can single out for expulsion from its ter-

ritory an individual citizen of a friendly nation without special and

sufficient grounds therefor. And even when such grounds exist the

expulsion should be effected with as little injury to the individual and

his property interests as may be compatible with the safety and inter-

est of the country which expels him.
" That universal sense of right and justice which suggests that no

man should be condemned without a hearing woidd seem to require

that the person singled out for expulsion should, as a general rule,

first be notified of the charges against him and given an opportunity

to refute them. If the case is so urgent and the presence of the for-

eigner so dangerous to the state that this can not with safety he done,

the expelling government is under obligation to the government of

the person expelled to exi)lain the grounds of its action, by not only

asserting, l)ut proving, the existence of facts sufficient to justify the

expulsion.

" Not oidy is the right of excluding or expelling obnoxious aliens

as an attribute of national sovereignty limited by general principles

of international law, ])ut its exercise becomes further importantly

modified by conventional obligations, such as are found in the exist-

ing treaty between the United States and Ilayti, the stipulations of

which clearly intend that no citizen of the United States in H.ayti

shall Ih' dej)rived of liberty or subjected to punishment save by due

process of law.

''Under (Mir treaty with Ilayti citizens of the United States are

entitled to reside and do business in Ilayti while conforming to the

laws and regidations in force, and to have free access to the tribunals

of justice on the same terms as native Haytians; and they can not

be deprived of those rights unless they have been forfeited, in which

case they are entitled to know the grounds of forfeiture. If forfeit-

ure 1k» claimed for causes other than i)olitical, they are entitled to

open and fair trial; if for participation in stulition, they should be
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informed of the charge against them and the evidence in support

thereof. This Government can not acquiesce in the arbitrary expul-

sion of its citizens from the territory of a friendly state on purely

political grounds without satisfactory proof that their acts withdraw

them from the guaranties of our treaty of 1864; and even were such

proof presented and found sufficient, they are entitled to a reasonable

time to dispose of any business interests or possessions they may have

there acquired.

" You will therefore call the attention of the Ha3'tian Government

to this case, and request it to furnish this Government with evidence

of the acts and conduct alleged against Mr. Wiener, and which he

denies."

Mr. Gresham. Sec. of State, to Mr. Sniytlio. in in. to ITayti. Nov. .I. 1S04,

For. Hoi. ]8y."), n. 801.

Mr. Smythe presented tlio ease to the Ilaytiaii (Joverniiient in the sense

of the foregoing instruction. Mr. Marcelin. minister of foreign rela-

tions ad. int., Dec. 12, 1894. rei)lied:

"As j'ou must have seen hy the decree of the department of the interior.

Mr. Wiener was expelled from onr territory as a dangerons indi-

vidual, capable of compromising the public security. Our secret

agents have notified us for a long time of the conduct of Wiener.

The abusive language which on every occasion he utters against the

Grovernment and the Ilaytian nation and his affinity with the Ilaytian

exiles residing in Kingston have caused us to place him inider the

surveillance of the police. Recently our minister pleniiJOtentiary at

Washington informed us that Wiener had i)r()posed to a workman in

New York to fabricate several millions of Ilaytian paper money. That

criminal attempt, which threatened not only the Government but the

entire society, as well as the n.-itional and foreign conunerce. had

among other objects that of provoking civil war and placing resources

in the hands of the enemies of public order. . . .

"I desire to answer especially to the passage of your dispatch which

cites our treaty with the Fnited States of America.

"It can not be advantageously maintained that a conventional obligation

of the nature of the treaty of 18(>4 can alienate tlu> rights of sover-

eignty of a nation. If it was thus it would be. you will admit, a

disguised abdication of power." (For. liel. 181).">, II. 804.)

Mr. Smythe, Dec. in. 18J>4. answered that he had, in i)ursuaTice of his

instructions, asked, not for an exi)lanation of the (Jovernment's action,

but for the evidence on which it was bascnl : and, after reviewing

Mr. Marcelin's note, he concluded: ".Vgain, Mr. Secretary, j)ermit

me to ask that your (iovernment furnish this legation with the

evidence of the acts and conduct of said Wiener, and which he

denies." (For. Kel. 181)5, II. 80.V8(K).)

" In conformity to the wish you expressed to me. I have the honor

to record in this dispatch the statement I nuide to you in our inter-

view of Thursday last, the lOth instant, of tlie causes and motives

which finally determined my Government to ex])('l from the terri-

tory of Hayti Eugene Wiener, an American citizen.
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"The ^ivjit nnnilKT of foreigners who reside in TTayti, as I have

tohl you, Mr. Secretary of State, seek by re^niiar aiul honorable hibor

the remuneration of tlieir intellij>:ence and of their capital, but there

is also a small number of them composed of adventurers who make a

business of speculatin<j: on political revolutions. Public order is con-

trary to their interests, and they incessantly plot to revive troublous

times; while, on the other hand, the Govermnent watches them vigi-

lantly in order to render them powerless when the public peace is

menaced by their agitations.

" Thus, in 1890, 181)1, 1892, and 1894, the Ilaytian Government,

after having exercis(Hl the utmost, degree of forbearance, had to expel

an English subject, a Swiss citizen, and seven or eight Frenchmen,

all compromised by revolutionary intrigues. The Governments of

England, France, and Switzerland, after hearing the explanations of

the Ilaytian Government, were convinced that it had acted at these

conjunctures in the fullness of its right for self-defense and for the

maintenance of the public peace. I do not for a moment doubt that

it may be the same with the Government of the United States when
I shall have exhibited to your excellency the proofs I bring in sup-

port of what I have to say to you in regard to Eugene Wiener.
•' For about fifteen months past at Jeremie, where he resided, and at

Kingston, to which he made voyages, Eugeiie Wiener had often been

pointed out to the Haytian Government as a revolutionary propagan-

dist, associated with its^enemies. His voyages to Kingston and to

New York were denounced as connected with plans of conspiracy

with the revolutionary Ilaytian refugees in the island of Jamaica.'

Nevertheless, my (Jovernment Avas still undecided as to any measure

of repression when a new revelation of the gi*avest character came to

exhaust the degree of toleration practiced by it till then.

" The facts are these: On the (Hh of August of last year I received

from Mr. Freeland, director of the American Bank Note Company, a

notices that in the course of an investigation made at New York by the

secret police of the Treasury Department, an engraver, Jos. Pelletier

by name, had revealed to the chief of said police, Mr. William For-

sythe, that a Mr. Eugene Wienei-, of Jeremie, styling himself agent

of the Haytian Government, had given him an order for 2.0()().{)()0

Haytian dollars, in $2 bills (billets) ; that the said Wiener had paid

him $7r> for his work, in remitting to him as models Haytian notes

fabricated by the American Hank Note Company. Pelletier added
that he had begun the work, but the earnest recommendations to him
by Wiener to act with discretion induced him, on reflection, to aban-

don it.

" From the office of Mr. Freeland F went immediately to that of the
' district attorney,' in whose presence Mr. William Forsythe, sum-
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iiioned by telephone, confirmed, word for word, the information

which the director of the American Bank Note Company had been so

obliging as to communicate to me.
" The moment not having arrived for issuing a warrant against

Eugene Wiener, he was narrowly Avatched, when I learned he had
sailed for Jeremie. I made known these facts and his departure to

President Hyppolite.
" In support of the foregoing I have had the honor to place before

you: (1) The order of Mr. Freeland; (2) a memorandum by Mr.

William Forsythe; (3) the Playtian bank notes (billets de caisse)

given by Eugene Wiener to Jos. Pelletier, to serv^e as patterns; (-t)

the steel plate on which Pelletier had begun the counterfeiting; (5)

lastly, several police reports of conversations in which Wiener con-

victs himself.

" These, Mr. Secretary of State, as briefly as I can sum them up,

are the reasons which determined my Government to ex])el from the

territory of Hayti this individual that it considered absolutely dan-

gerous to the public peace, and unworthy of any consideration.'^

Mr. Ilaentjens, Ilaytiaii inin., to Mr. (Jreshnni. Sec of State. .Tan. 12. l.S9,"»,

For. Kel. 189."., II. 807.

Jan. 21, 189.J, Mr. Greshani stated, in reply, tliat he had transmitted

to the minister of tlie Ignited States at Port an I'rince a copy of

Mr. Haentjeus' note, and in so doing had exphiined " tliat its state-

ments had heen verified hy evidence suhmitted ... to this De-

partment," and had instrnoted him " to refrain from remonstrance

against the expulsion of Mr. Wiener." (For. Kel. 189."). II. 809.)

" In this note [of the Haytian minister of foreign affairs ad

interim, dated December, 1894] the minister maintains that a Gov-

ernment can not, before expelling from its territory a person whose

presence is deemed dangerous, be required to furnish to the Govern-

ment of such })erson evidence in justification of its action.

"'This Department had not asserted that il should: but held that

Hayti, having assumed the responsibility of expelling the citizen of

a friendly power, without giving him any hcai'ing. producing evi-

dence against him, or allowing him opixji'tunity for defense, was

thereupon bound either to establish by proofs that thei'e was good

ground for the expulsion, or else to indenmifv the exiH'lled j)erson

for the damage he has sustained.

"The first of these alternatives has been voluntarily adojited by

the Ilaytian Government, which, on the lOth instant, through its

minister here, submitted to my examination evidence establishing

prima facie ground for the exercise of the sovereign prerogative

of expulsion in the case of this aj)parently undesirable alien, ["nder

the circumstances so set forth this (lovernmcnt d(>enis it i)roi)er to

refrain from remonstrance against the expulsion of Mr. AVienei-.
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" riu" Ilaytian minister, at my request, has given me a written

statfiiu'iit of tlu' cvidi'iice in (jiiestion. under date of the l*2th instant,

and I inclose it, in transhUion, for your perusal.*'

.Mr. Cn'shain. Soc. of State, to Mr. Smythe, luin. to Haiti, .Tan. 24, ISO.'),

For. Kel. l.S!>.-», II. 809.

Tlie note of Mr. Marcolin. niinistor of fQreIgn affairs ad int., to .Mr.

Sniytlio, (laf»'(l I)«M«MnlM>r, 1894, and roforrod to in the foregoing in-

.struction. read as follows:

"You will kindly |»enuit nie to remind you, Mr. Minister, that a sover-

eign stat«' can not he held, before the expulsion from its territory

of an individual whose i)resence it judges to he dangerous, to fur-

nish the interested legation with the proofs and the {)olice reports

made against him.
" These dtx-uments, you will easily understand, constitute a part of the

archives of state and can not be connuunicated. It seems to me,

moreover, conformable to the rules of international law that such

a manner of acting would tend to nothing less than to submit in

circumstances of such nature the decision of the Government to

the approbation of a diplomatic representative accredited near to it.

•* Neither d<M's it appear to me to be admissible that the statesmen who
govern with such equity the Republic of the United States could

contest these princii)les, esi)ecially to the beuetit of persons whose

morality leaves something to be desired.

"I have the hope, Mr. Minister, that this incident will be closed hence-

forth between your h»gation and the department in view of the infor-

mation which I have had the honor to furnish to you." (For. Kel.

1890, II. 80C..)

In a dispatch of .Jan. 14, 189;", which was not received till January 28,

and therefore was not referred to in Mr. Gresham's instruction of

.January 24, Mr. Sniythe wrote to the latter as follows:
" In a long interview with the secretary of foreign relations at this

legation on the 7th instant, Mr. Faine conveyed to me the impression,

not only by his words, but his manner also, that it would be his

pleasure as well as his duty to make a speedy disposition of all

matters pending between his department and this legation. In that

interview allusion was made to the affair of Wiener, and the secre-

tary said that his Government would insist on the absolute right

of expulsion as indicated in the dispatches of his predecessor, but

hoped that the (piestion might be determined if I would accept

I)ermisslon for Wien<>r's return under the same conditions accorded

to the French minister, who 'had made in effect the same demand.'

It seems, from what the French minister has said to me, that he ac-

cepted this penuLssion to return with the guaranty on his part of the

good behavior of the jiarlies after their return. I am not clear

as to the exact nature of this guaranty, and would not like to make
an un(iualiHed promise to this elTect on behalf of Mr. Wiener or

anyone, in fact, of whom I know so little." (For. Hel. ISOo, II. 808.)

The Turkish Government having expressed a wish that Armenian
revolutionists in the United States, who carried on

Mr. Olney'i ktate- ^^Q^^^. j^ropaganda in the press and published arti-

cles calculated to promote revolution in Turkey,
might be e.xpelled from the United States, the Secretary of State
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said :
" There is no existing statute nor has any ever been enacted

here which forbids the entrance into the United States of persons

belonging to the category described, . . . nor any provision for

the expulsion of aliens deemed obnoxious to their own governments

from American territory. The only law restrictive of alien residence

ever enacted by Congress is the alien act of June 25, 1798, which

was passed very soon after the adoption of our present Constitution,

and which, however, merely authorized the deportation of such aliens

as should be deemed ' dangerous to the peace and safety of the

United States.' That act continued in force for two years only from

the passing thereof, and consequently expired by its own limitation

June 25, 1800. . . . The present immigration laws of the United

States, while forbidding the landing of certain obnoxious classes

of alien convicts and authorizing the deportation within a limited

time of such as should effect unlawful entrance into our territory,

expressly exempts from its operation persons ' convicted of a polit-

ical offense.'
"

Mr. Olney, Sec. of State, to Moiistapba Bey, Turkish min., Nov. 11, 1890,

For. Rel. 1890, 920, 927-928.

March 18, 189G, Le Monitem\ official organ of the Haytian Gov-

ernment, contained a notice to the effect that, as

international law " confers on each independent state

the right to expel from its territory foreigners whose actions are a

danger to the public order and tranquillity," Mr. Hugo Loewi, whose

conduct was of a nature to " disquiet " the authorities and whose

presence in Hayti constituted a " danger," was expelled from the

territory of the Kepublic and was to be sent away on board the first

steamer leaving for foreign ports. The minister for foreign affairs

informed the minister of the United States, in an interview, that the

action of the Government was " justified and is irrevocable," and

that a statement of the reasons would be connnunicated to the

legation. It was at first the Government's intention immediately to

send Mr. Loewi away on a German steamer sailing for Mexican

ports, but, as neither he nor the police officer who had him in charge

had the money with which to pay his passage, h(> was detained till

the sailing of a later steamer for New" York, the Haytian Govern-

ment having arranged with the United States minister to i)ay his

passage on the latter. Meanwhile, he remained at the United States

legation. It seems that the Haytian (iovei'ument, when it decreed

Mr. Loewi's expulsion, was not aware of his American citizenship.

The Department of State, in acknowledging the American minister's

report of the case, said

:

"Your insistence that the (Government of Hayti in deporting Mr.

Loewi should send him to a convenient port of the United States

and pay his passage thither is approved.
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•• The circimistiiiiccs naniUcd l>y yoii iiiidor wliidi Mr. Locwi was

<eiu|)<)rarily aci-oiiiiuodattHl at your residence pending the sailing

of a sti-ainer hound for New York are ai)|)rec'iate(h and your course in

so doing was excusahU'. It is assumed, however, that you took upon

yourself no responsihility for his safe-keeping in the interval. It

is not the function of the legation to act in any way for the local gov-

enunent in carrying out an arhitrary edict of hanishinent against a

citizen of the United States. That is necessarily an act of force in

the assertion of a claimed sovereign prerogative and is to be effected

l)y the sovereign power. In this view of the principle involved it is

regretted that you intervened so far as to receive from the Haytian

Government the price of Mr. Lwwi's passage and to buy his ticket

and put him on the steamer; unless in so doing yon were careful to

make it clear to the Haytian foreign minister that your only purpose

was to assure yourself that he had in fact departed under actual

duress api)lied by the Haytian authorities."

Mr. Olney. Sec. of State, to Mr. Smytlio. minister to Ilayti, April 21. 1890;

For. Kel. 180C,, ,385.

Seven months later, the statement of reasons for Mr. Loewi's expulsion

not having been furnished by the Haytian Government, the American

minister was insjtnKted to ask that it be pi'omptly communicated for

submission to his Government. (Mr. Olney, Sec. of State, to Mr.

Smythe, min. to Ilayti, Dec. 2, 1890; For. Rel. 1890, 380.)

" It appears that the grounds of the expulsion alleged by the Hay-
tian (lovernment, are:

"1. That his
|
Loewi's] conduct was of a nature to disquiet the

authorities; that his continued sojourn there was dangerous to the

public sectirity and tran<iuillity, and that his expulsion was there-

fore necessary.

" 2. That ' the decree of expulsion was made under the government
of the late (ieneral IIyi)p()lite. who had his personal reasons for

sicting thus, which the |)i-esent (Jovernment is absolutely ignorant of

and can not know; that the Haytian (iovernment can only assert

the right of the administration of (Ieneral Hyppolite to act as it

ju<lged i)j-oi)er with the object of preserving order and the public

traiujuillity.-

"The position a.ssmued by the Haytian Government that Loewi
was expelled, either for causes unknown to the present Government,
or for reasons personal to the foi*mer head of that Government, is

novel and remarkai)le and. being unknown to international law, can

not l)e seriously considered.

" The position assumed, however, of the right of a Government
to expel an alien when his coiitimied residence in its territory really

constitutes a danger to the public security and order, does have a
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qualified recognition in international law. The right of expulsion

exists on that ground, but the right is not to be abused nor used

oppressively, and the ground must be shown to exist in fact. Vattel

says that the expelling state has the right, and is even obliged to

follow in this respect the rules of precedence; the administrative

authotity alone can determine'the public necessities which can justify

the exjwlsion to be made and tvill he (ible to i^et forth the reaftonf< of

this ?7iem-iire to the Government of the country to which the expelled

individual belongs, if this Government, as it rightfully may do,

demands an explanation.

" Pradier-Fodere says that ' the expulsion is legitimate only so far

as it is demonstrated with evidence that the presence of those whom
it affects imperils the peace within or without the security of the

governors or of the governed; that, in a word, it compromises one of

the interests which the state guards. It is necessary that the danger

he certain, that the menace be effective; the administration should not

recur to this harsh measure except so far as the condition of the indi-

vidualswho are the object of it inspires real and well-founded dis-

quietude either in the inhabitant of the country or in the government

itself, or perhaps even in a friendly government. The universal

conscience jirotests against the arbitrary use of the right of expulsion.'

" Heffter says that: ' No state can remove from its soil the subjects

of another state whose nationality is duly established nor expel them

after having received them, without having good reason for so doing,

which it is bound to communicate to the government of which they

are subjects.' He further says that ' the arbitrary and unjustifiable

expulsion of a foreigner may be the point of departure of diplomatic

reclamations on the part of the state of which he is a citizen. This

point is above all controversy.'

" He further says that ' it is not a complete justification of the ex-

pulsion from the point of view of international law to pretend that it

was not an act directed against the government of the state to which

the individual expelled belonged.'

" Rolin-Jacquemyns says that ' the right of expulsion and the mode
of exercise of this right may be regulated by international (i-eaties;

but in the absence of treaties the state to which the exiK'lled indi-

vidual belongs has the right to know the motives of the expidsion. and

the connnunication of those motives can not be refused to it."

"Article Ct of our treaty with Ilayti guarantees to oui" citizens the

right to sojourn, reside, and engage in business in Ilayti, jirovided

they submit to the laws.

" In this case of Mr. Loewi, there has been no evidence j^roduced by

the Haytian Government that Mr. Loewi was not living in submission

to the laws and the constituted authorities, and the alleged reasons,
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Ihcifion', in tho absence of sueh evidence, are doemod inadequate and

iiMsatisfactorv. There is nothiii"; lierein or in the attitude heretofore

assumed by this (Jovernnient in this case which is inconsistent with

its rulings quoted by Mr. Firmin in his note of June Kith last. While

at all times assert in<r the ri<jht of expulsion by a state from its terri-

tory of persons who are danj^erous to its security, no such ri^ht has

ever l>een asserted or conceded in the absence of just grounds for such

expulsion; nor has this (iov(>rnment denied the obligation of an ex-

pelling government to connnunicate to the government of which the

person expelled is a subject or citizen the grounds and evidence show-

ing the reasonableness of such expulsion.

" While it is correctly stated in said note of June 10th last that this

(lovernment has always vindicated the rightof expulsion, it has never

asserted the right to its arbitrary exercise. The decision of Secretary

liayard in the case of one Mej'er (Jad, Avhich is cit«d by Mr. Firmin in

said note, does not seem, when attentively considered, to support the

position of the Ilaytian Government, since Mr. Gad's misconduct is

specifically stated, and it was made to a])pear to the satisfaction of his

Government that he had been guilty of such misconduct.

Mr. Sherman, See. of State, to Mr. Powell, min. to Ilayti, No. 94, Jan. 8,

1808, MS. Inst. Ilayti. III. (\'22.

At the close of this instruction Mr. Powell was directed to present to the

Ilaytian Government a claim in hehalf of Mr. Loewi for indenniity.

Hefore presenting the claim, however, :Mr. Powell was informed that

the reason for Loewi's expulsion was his flagrant implication in a

plot against the Government of President Ilyppolite, in the interest

of CJeneral Manigat, then an exile and an avowed aspirant to the

I>residcncy. and on the strength of this information Mr. Powell asked
for furth«>r instructions.

Mr. Powell's action was commended, and he was advised that the Gov-
ernment of the Pnited States was indisjwsed to i)resent a claim feu-

indenniity for the eximlsion of an " adventurer," " who emhroils him-
self in i)lots for the overthrow of a friendly government;" hut. as

It was stat<Hl that Loewi's doings were rejwrted to the Ilaytian
Government through its .secret system, he was instructed to hring the
matter to the attention of that (Jovernnient f(n- the purpose of <Miahling

It to furnish and with the recpiest that it would produce the evidence
in support of the <harges justifying the eximlsion. (Mr. Hay. Sec. of
State, to Mr. Powell, min. to Ilayti. No. 420, July 8, IIKK), MS. Inst.

Ilayti. IV. 1».%4.)

Americans who were expelled from Nicaragua on account of being

. „. implicated in an insurrection, and Avho, in spite of
Caae in Nicaragua.

.
, , ^ ,

'

tlieir expulsion, returned to that country, were held
to have placed themselves beyond the jiower of the Government of
the United States officially to intervene in their behalf, should they
be recaptured. Tn that event, all that could be done for them would
be to endeavor by the exercise of good offices to secure for them fair



§ 550.] EXPULSION : general principles. 98

and open process of law, with every opportunity of defence, and if

convicted, leniency of treatment.

Mr. Hay, Sec. of State, to Sec. of Navy, July 15. 1899, 2.38 MS. Dom.
Let. 487, enclosing copy of an instruction to the United States consul

at San Juan del Norte, No. 115, May 13, 1899.

The new Canadian mining regulations, as published in the Consular

Reports for March 10, 1898, contain no provision excluding from the

British northwest territory persons not possessing $200 in cash and a

year's provisions.

Mr. IIa^^ Sec. of State, to Mr. Davis, U. S. S., March 4, 1899, 2.35 MS. Dom.
Let. 274. The regulations in question were passed in January. 1898.

April 24, 1900, Mr. Hay, Secretary of State, requested of the minis-

ter of the United States at Brussels a report on the
n aw u prac ices.

^^^^ ^^ Paul Edwards, who complained that he was

arbitrarily ahd summarily expelled from Belgium, and that the

legation declined to give him any assistance. The legation reported

that Edwards, accompanied by a young Avoman whom he introduced

as his secretary and interpreter, called at the legation March 27,

1900, and invoked his protection, stating that he had come to Brus-

sels for the purpose of placing his son in a school thei'e, and inci-

dentally to practice the art of healing without medicines, by the

laying on of hands, hypnotic suggestion, and personal magnetism.

Mr. Edwards stated that he had been sunnnarily ordered to leave

the country, but the young woman, when questioned in French, which

Mr. p]dwards said he did not understand, admitted that they had

received a previous warning from the police to the etl'ect that Mr.

Edwards could remain in the country only in case he refrained

from practicing his art, since it was unlawful for anyone not i)ro-

vided with a proper certificate to practice the art of healing in

Belgium. The legation informed him that this warnina: was given

in accordance with Belgian law, and that he would be obliged to

comply with it. The ministry of justice furnished the legation with

a statement setting forth that PMwards, on his arrival in Brussels,

caused the publication in a newspaper of an article headed " The
Miracles of St. Paul.'' The article, which was accompanied with

his portrait, described him as the "American thaumaturgus." Two
other newspapers described his " miraculous power," at the same time

announcing that he cured '"for nothing" the sick whom regidar

practitioners had been unable to cure. Another article pronounced

him *" a most remarkable human being, the greatest mystic of our

century," and alluded to his '* strange appearance, his miraculous

cures, called the cures of St. Paul." The police administration, on

learning that these articles had drawn to Edwards a considerable
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nuinlxT of tlio sick, ordorod him to loavo liol^an territory within

twenty-four hours, hy decree of the minister of justice, who had

decidt'd on that measure. The statemeni. of tlic ministry of justice

added

:

" This measure was enforced in accordance with the power vested

in the (lovernment touchin*; the stay of foreigners in the country,

who for any reasons of public order can not be allowed to sojourn

there.

'' The dei)artment of justice maintains that it is inconsistent with

the public welfare for anyone to practice the art of healing, by Avhat-

ever means, unless they 1k' duly authorized so to do in the regular

form provided for by law ; furth(?rmore, that the unauthorized

practice of healing is prohibited by the penal code.

" At the time that this law was applied to Dr. Edwards, it was

equally applied to a woman of P^rench nationality with whom Dr.

Edwards was in competition without being aware of the fact. She

was likewise obliged to leave Belgian soil.

'' We iK'lieve it necessary to add that very serious doubts exist as

to the identity of Dr. Paul P^dwards, who stated he was born at

Rome in October, 1853, but who, according to certain information

received which it has not appeared necessary to verify, as the expul-

sion was made on acount of the unlawful practices of the so-called

Edwards, is said to be a certain PI Saltzmann, of Alsacian origin,

formerly engaged in the rum business in Switzerland."

The Departnient of State said :
" Whether the Belgian laws

against P2dwards"s mode of practice of the healing art are well or ill

advised is not for foreigners to say. The Belgian Government, so

far as shown, ai)pears to have been clearly within its rights in the

matter of the expulsion."

Mr. Hay, Sec-, of Stato, to Mr. Townsend, min. to Belgium, June 2, 1900,

P^or. Kel. IIXK), 'hi. See, also, id. 45-53.

" I have the honor to report to you for your information that Mr.
(leorge Kennan, an American citizen, recentlv visit-

Kennan's case. • o^ i» . i i- i i i ,.
'

iing St. I'etersburg, was directed day before yesterday

by the Russian police authorities to quit the P^mpire. Mr. Kennan
arrived here about three weeks ago, i)y way of P'inland, and has since

been staying at the Hotel d'Angleterre in this city. His criticisms of

the Russian (Jovernment in a l)<)<)k which he jHiblished some years

ago in relation to the penal institutions of Siberia have not been con-

sidered either just or fair by the Russians themselves, and his presence

here has not Ix'en looked ui)<)n with favor by the official community of

the Empire.

"Although Mr. Kennan rei)()rte<l himself to the police authorities of

St. Petersburg upon his arrival here, as all travelers are required by
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law to do, he has not been disturbed until now. lie has been treated

with entire courtesy and consideration; though, having voluntarily

placed himself within the jurisdiction of the Russian law, he has

become, as he himself admits, amenable to its i)rovisions and is con-

sequently ordered beyond the frontier.

" Mr. Kennan wrote to me last evening as follows

:

"A vei'y courteous officer from the tlep.artiuent of police called at my room

this afternoon to inform me that, hy direction of the minister of the interior,

and in accordance with chapter 313 of Volume II. of the laws of the Empire,

I, as an ' untrustworthy ' American citizen, am to he sent out of the country hy

the train leaving liere for Germany at 10.30 to-morrow night. Meanwhile I

am under close arrest in my room.

"Ofx'ourse they are acting within their right, and I have no complaint what-

ever to make, nor do I ask any interposition on the part of the emhassy.

•' Mr. Kennan requested that Mr. Morgan, secretary of this em-

bassy, should go to him to assist in having some books packed which

he could not carry in his trunk. At my request Mr. Morgan called

upon Mr. Kennan yesterday to ask whether he was in need of any

assistance. Mr. Kennan replied that he had nothing to ask for, and

that he met with politeness from all the officials of the imperial police.

He left St. Petersburg last evening at 10.30 o'clock.

" The chapter 313 of Volume II. of the Russian law, under which

this expulsion has taken place, reads as follows

:

" Governors of provinces shall have supervision of all residents within their

jurisdiction, and also of all foreigners who may he tempoFarily sojourning

therein eitlier for puriwses of business or otlierwise. They shall secure to such

foreigners the benefits to which they may be entitled under the law, and shall

protect them in the pursuit of their several occupations.
" But they shall require the passports of all foreigners to be in due legal

form ; and shall also keep a detailed account, to be transmitted by them to the

higher police authorities, of the conduct, actions, and mode of life of all such

foreigners.

" Foreigners who have come into Russia with passi)orts may be expelled from

the Empire only uix)n the decision of a court of law or by order of the higher

police authorities.

" Those foreigners whose behavior is suspicious and thot^e who are not desir-

able as residents within the Empire may be expelled by order of the minister

of the interior.

" I have the honor to inclose to you herewith a copy of Mr. Kennan's

letter."

Mr. Tower, amb. to Russia, to Mr. Hay, Sec. of State. July 27. 1001. For.

Rel. 1901. 451.

In a memorandum of December 12, 1001. handed to the Seci-etnry

of State by the (lerman and Russian ambassadors.

it was declared to be desirable that govenuuents,

agreeably to the resolutions of the conference held at Rome in 181)8,
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should a^iTo on uniform administrative measures, having for their

object tlie establishment of a rigorous surveillance of anarchists,

by the creation of central bureaus in the various countries, by the

exchange of information, and by international regulations for the

expulsion of anarchists from all countries of which they were not

the subjects. It was also suggested that the projected understanding

should, so far as possible, embrace legislative measures tending to

strengthen and complete the provisions of the penal codes against

anarchists, against the combined effect of their common action, and

against " the subversive press," besides defining more precisely the

crime of anarchy.

In a memorandum of Deceml)er 10, 1901, Mr. Hay, Secretary of

State, expressed the President's cordial sympathy with the views

and purposes above set forth. In this relation Mr. Hay quoted

from the President's message of December 3, 1901, the recommenda-

tion that Congress should take into consideration the coming into

the United States of anarchists, or persons professing principles

hostile to all government and justifying the nuirder of those j)laced

in authority, to the end that they should be kept out of the country,

and if found therein deported; as Avell as the recommendation that

anarchy should be declared an offence against the law of nations

through treaties among all civilized powers. The President, it was
stated, Avould be glad to adoj)! such administrative measures as Avere

within his constitutional i)ower to cooperate with other govermnents

to the end of eradicating the deadly growth of anarchy from the

body politic.

For. Kol. 1!KH. 1JMM!>8.

See, in this relation, a nioniorandum of the Departiiiont of State of

Oetoljer l.'J, 11KM>, in reply to a memorandum of the German charge
of October 15, 19(M), in regard to the reciprocal furnishing of infor-

mation concerning,' the movements of anarchists, and stating that

while the United States \v(mld welcome all information that might
aid in the ai»|»licati()n of the immigration statutes, and would
endeavor to jirocure. through either State or Federal agencies,

reiHtrts of the movements of any suspicious characters who might
he indicated to it. yet. in the altsence of Federal laws or means for

adequately detecting and watching su.spicious individuals. It would be
impracticai)le for the Government of the TTnited States to assume
a recii»rocal obligation, the value of which would lie mainly in its

eflfective execution. (MS. Notes to Germau Leg. XIL 41)7.)

• liy the act of March 3, 190:',. :V2 Stat. 1213, alien anarchists are

excluded from the United States.

Turner v. Williams (T.MJ4), V.H V. S. 27!>. afHrming 120 Fed. Rep. 253.
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2. Pbotests against Akbitrary Action.

§ 551.

February 26, 1845, Alexander A. Atocha, a citizen of the United

States, was ordered by the Mexican Government to
oc a case, o er

^^^^^ ^^^q City of Mexico for Vera Cruz within
cases. , ,

eight days, in order to depart from the Republic.

He protested through Mr. Shannon, then American minister in

Mexico, on the ground that the order was a violation of the treaty

of 1831. It appeared that Atocha was a personal friend of Santa

Anna and a financial agent of his administration, and that it was

on account of these associations that he was ordered to leave the

country. Atocha subsequently presented a claim, to the commission

under the act of March 3, 1849, which was appointed for the adjust-

ment of claims against Mexico which the United States had by the

treaty of Guadalupe Hidalgo undertaken to pay. The commissioners

rejected the claim on the ground that the connection of the memorial-

ist with the political movements of Santa Anna was established (1)

by the fact that he w^as with Santa Anna when he was ordered to leave

Mexico, and (2) by the fact that Mr. Shannon did not reply to a

communication of the Mexican secretary for foreign affairs, in which

the latter ascribed to Mr. Shannon personal knowledge of Atocha's

implication in Santa Anna's political schemes. After the adjourn-

ment of the commission the claimant found and produced a dispatch

from Mr. Shannon to the Government of the United States denying

the truth of the charge and explaining why he did not reply to it.

On the strength of this dispatch, and of the general circumstances of

the case. Congress passed an act referring the claim to the Court of

Claims, which rendered a judgment in favor of Atocha's administra-

trix for $207,852.60.

Moore, Int. Arbitrations, II. 1204; act of Feb. 14, 1805, 13 Stat. 595; S.

Kep. 70, 38 Cons. 1 sess.

The allowance of Atocha'.s claim was based especially on Art. 14 of the

treaty between the United States and Mexico of 1831. by which it was
stipniated that the citizens of the contracting parties should not only

be i)rotected in each other's territory, but that they should enjoy in

every respect the same rights and privileges, either in prosecuting or

defending their rights of i)erson or of property, as the citizens of the

country where the cause of action might l>e tried. As the constitution

of Mexico jn'ovided that a citizen should not be expelled for political

offenses without a trial, the Court of Claims held that it was unjusti-

fiable for Mexico to exi)el without trial an American citizen for al-

leged complicity in a revolution, the revolution being at the time at

an end and civil authority restored. (Atocha's Case, 8 Ct. of Claims,

427.)

H. Doc. 551—vol 4 7
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F<»r rlalnis nllowpd by tlio commission under the act of March 3, 1849, for

the expulsion of Aiiiorican citizens from Mexico during the war he-

tween that country and tlie rnite<l States, in violation of Art. 20 of

the treaty of 18.S1. see Moore. Int. Arbitrations, IV. .3.3.34-3:^47.

See, also, the case of Lacoste, and other cases, before the Mexican claims

conuuission under the treaty of July 4, 18(58, Moore, Int. Arbitrations,

3;?47-.3;i."»().

See, also, cases In'fore other claims commissions, id. 3350-3359.

A.s Leon Spitzcr " was expelled [from Austria-Hungary] on the

vague and indefinite ground of ' the interest of public order,' and as

no valid and exj)lic-it reasons in support of the order [of expulsion]

are alleged, your action in making a formal protest is approved by

the Department."

Mr. Foster, Sec. of State, to Mr. Grant, min. to Austria-Hungary. July 23,

1892, For. liel. 1892, 13, 15.

The inii)erial law of July 27, 1871, regulating expulsion by the police, as

given in For. Rel. 1892, 13, reads:

I. The expulsion from a certain place or locality can be ordered only

against i»ersons who do not belong to the territory where this law is

valid, and their expulsion over the frontier by the iK)lice can only be

applied to the persons herein enumerated:

(«) Vagal)onds and people unwilling to work, who live on public charity.

(b) Individuals without documents and home, who have no income, and

no lawful means of living.

(c) Public prostitutes who disregard orders to leave given them by the

authorities.

(d) Criminals discharged from prison, when their stay endangers persons

or property.

At rejieateil expulsion return may be prohibited.

II. The exinilsion l)y tlie police from one or several places with order

never to return, or not to return within a certain length of time, can

l>e apidicd only to persons enumerated in paragraph 1.

It will be carritHl out when public interests are endangered, principally

in that locality from which the person shall Ite removed.
The expulsion of a i)erson from a community where his home and domicile

is, is ol»jcctionable.

When the right to domicile has l)een acquired in a certain i)lace, expulsion

from it can not take place.

Aside from tliis, ]>crs<)ns who are not domiciled within the territory in

which tills law is in force can be expelled from the entire territory,

or from part thereof, if their stay, for reasons of danger to public

order or security, is objectionable.

" The cases of certain Americans arrested and expelled by arbitrary

order without formal charge or trial have had attention, and in some
instances have i)een found to justify remonstrance and a claim for
indemnity, which Hawaii has not thus far conceded."

President Cleveland, annual message, Dec. 2, 1895, referring to the acts
of the Hawaiian Government in suppressing the attempted uprising
of January, 1895, For. Kel. 1895, I. xxix.
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" The President is pained to learn, through reports of naval com-

mander, that American citizens at Bluefields who,
^^

1*804
cases,

^^ invitation, visited the commissioner, were arbi-

trarily seized, denied permission to see families and

friends, and forcibly taken to Managua to answer unknown charges,

and that protests against this lawless proceeding have been ignored.

Such arrest, besides violating treaty of 1867, is an ungenerous re-

sponse to the friendly disposition recentl}'^ manifested by this Gov-

ernment respecting the sovereignty of Nicaragua over the Mosquito

territory. ^ You will demand immediate open trial of the accused,

with all guarantees of defense secured by treaty, and in default

thereof their release."

Mr. Gresham, Sec. of State, to Mr. Baker, ruin, to Nicaragua, tel., Aug. 29,

1894, For. Kel. 1894, App. I. 332.

The foregoing telegram related to the case of two citizens of the

United States, named Lampton and AViltbank, who, together with

twelve British subjects, including the British proconsul,^ were sud-

denly arrested at Bluefields, by order of Sehor Madriz, Nicaraguan

special commissioner to the Mosquito Reservation, and taken to

Managua. It appeared that after the uprising at Bltiefields in July,

1804, by which the Xioaraguan provisional government was over-

thrown, Wiltbank accepted a position as magistrate and Lampton
acted as a member of the council during the interregnum, when no

regular government existed. They did this with the approval of

Commander O'Neil, of the U. S. S. Marhlehead. On the day of their

arrest, they were invited by a messenger to call at the office of the com-

missioner. When they arrived there, they did not see the commis-

sioner; but they were immediately seized and put under guard. They
were then taken to Managua, and on the day after arriving there were

sent under armed guard out of the country. The Nicaraguan Gov-

ernment declined either to try them or to allow them to return to

Bluefields and arrange their affairs, but insisted that they must be

immediately expelled, on the ground that they were '" compromised

in the crimes of rebellion and sedition " at Bluefields in July. By
such action Nicaragua maintained that they had made themselves

dangerous to the public peace, and had forfeited any right of resi-

dence under the treaty of ISGT. Subsequently an offer was made to

let them return and arrange their affairs and dispose of their projv

erty, if they would petition the Government to that effect.''

The United States admitted that if the charge was true Nicaragua's

right to expel them could not consistently be challenged, "" provided

it was exercised in a becoming manner and without undue liarshness."

But it was contended that thej'^ were entitled to be informed of the

charge against them and of the evidence in support of it. and in any

o Mr. Hatch. & For. Rel. 1894, App. I. 330-337, 338, 343.
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event to a reasonable time to dispose of their business and possessions;

and the minister of the United States was directed to investijrate the

truth of the charge against them, in order that it might be determined

whether they were entitknl to anything more.*

The i)()siti()n of the United States was further defined as follows:

"Americans are entitled, under the treaty of 18()7, to reside and do

business in Nicaragua; that they can not be deprived of that right

unless it has been forfeited, and that they are entitled to know the

grounds of forfeiture. If forfeiture is claimed for causes other than

political, they are entitled to an open and fair trial. If for alleged

participation in an insurrectionary movement against Nicaragua,

they should be informed of the charge against them and the evidence

in support of it. This position will be maintained by the United

States hereafter in all cases."^

Subsequently the Nicaraguan Government permitted the two

American citizens to return to Bluefields and resume their business

and residence there.'

Besides the twelve British subjects who were arrested, there were

four other persons arrested who were said to be British subjects.**

Some of the British subjects had participated, as Lampton and
Wiltbank had done, in organizing a temporary government in July.

On this point the British (iovernment said :
" If a government of

some sort had not been constituted after the riots of the 5th and 6th

of July, a state of anarchy would undoubtedly have ensued, and Her
Majesty's Government cannot blame those British subjects who coop-

erated with the Mosquito chief in the maintenance of order."" The
British (iovernment also maintained that the conduct of Mr. Hatch
was " perfectly correct." One of the charges against Mr. Hatch
was that he had harbored the Mosquito chief for purposes hostile

to Nicaragua. The British Government replied " that the chief,

being in fear for his life, was, by the advice of Captain Clarke,

commanding H. M. S. Ma(/icienne, received by Mr. Hatch in his

house, on the 11th of May, but that when the chief reassumed his

position as Moscjuito chief on the Oth of July, Mr. rfatch requested

him to cease to reside in his house, and he accordingly left it."^ And
both in regard to Mr. Hatch and to the other British subjects, the

"Mr. Groshani, See. of State, to Mr. Baker, luin. to Nicaragua, Oct. 1, 1894,

For. Kel. IHJM, App. I. 'MH.

6 Mr. Greshaiii, Sec. of State, to Mr. Baker, min. to Nicaragua, Oct. 30, 1894,

For. Rel. 1894. App. I. :3r)l-;j."»2.

c For. Rel. 1894, App. I. .350, 352.

<iFor. Rel. 1895, II. 102.5.

e Lord Kimberly, For. Sec, to Dr. Barrios, Nicaraguan niin. at London, Feb.

26, 189.5, For. Rel. 1895, II. 1027.

f IjOtA Kimberly, For. Sec, to Dr. Barrios, Nicaraguan min., Feb. 26, 1895,

For. Rel. 1895, II. 1027, 1028.
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British Government complained that they " were arrested . . .
,

imprisoned, and expelled from Nicaragua not only without any form

of trial, but without any communication to them of the charges

against them, so as to afford them an opportunity of absolving them-

selves." Great Britain therefore demanded of Nicaragua (1) the

sum of £15,000 on account' of her action " in arresting, imprisoning,

and expelling " British subjects, and £500 additional for the beating

of a British subject at Corn Island for refusing to perform military

service and then being made to serve, and the " unwarrantable seiz-

ure " of a British schooner and the detention of her owner and crew

at Corn Island; (2) the unconditional cancellation of the decrees

of expulsion; and (3) the constitution of a mixed commission to

assess the losses sustained by British subjects " in their property or

goods in the Reserve, owing to the action of the Nicaraguan author-

ities.""' Nicaragua replied that " there was no occasion for the revo-

cation of the decree of expulsion, as all the persons guilty of taking

part in the Mosquito rebellion had been pardoned ;
" and offered to

submit the question of the right to an indemnity " to the arbitration

of an impartial nation."'' The British Government insisted upon

its demands, and on April 27, 1895, occupied Corinto with its naval

forces. They withdrew May 5, it having been agreed that the in-

demnity should be paid in London in fifteen days after the marines

were withdrawn from land and the departure of the British ships

from Nicaraguan ports.'"

" The case of the British vice-consul. Hatch, and of several of his

countrymen who had been summarily expelled from Nicaragua and

treated with considerable indignity, provoked a claim by (Jreat

Britain upon Nicaragua for pecuniary indemnity, which, upon Nic-

aragua's refusal to admit liability, was enforced by Great Britain.

While the sovereignty and jvirisdiction of Nicaragua Avas in no way
questioned by Great Britain, the former's arbitrary conduct in re-

gard to British subjects furnished the ground for this proceeding.

"A British naval force occupied without resistance the Pacific

seaport of Corinto, but was soon after withdrawn upon the promise

that the sum demanded would be paid. Throughout this incident

the kindly offices of the United States Avere invoked and were em-

ployed in favor of as peaceful a settlement and as much consideration

and indulgence toward Nicaragua as Avere consistent Avith the nature

of the case. Our efforts have since been made the subject of appre-

ciative and grateful recognition by Nicaragua."

President Clevelaiul, annual message, Dec. 2. 1895, For. Rel. 1895, I. xxxi.

o For. Rel. 1895, II. 1025, 1028. 1031.

6 Mr. Matus. uiin. of for. aff.. to Mr. Baker. U. S. min. to Nicaragua, April 23,

1895, For. Rel. 1895. II. 1031.

<?For. Rel. 1895, I. G9G-l)97 ; II. 1033-1034.
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" 111 the year 1888 Mr. Hall was the minister of the United States

at (luatemala. Mr. Ilosmer was the United States
Hollander case,

(.o,!^^ J.general there, and Hollander, an American

citizen, was residing there publishing a newspaper by license of the

Government of (iuatemala. During that year Mr. Hollander made

affidavit before Mr. Hosmer that Mr. Hall and certain high officials of

Guatemala had been beneficiaries of a fraudulent overissue .of bonds

of that Government ; that Mr. Hall's participation therein was shown

by the books of certain bankers there, and that a certificate of a prom-

inent citizen, Mr. Herrera, showed the complicity of the Guatemalan

officials. Hollander filed the alleged certificate with Mr. Hosmer.

Mr. Hall, hearing of these charges, asked Mr. Hosmer for Hollander's

affidavits, the alleged certificate of Herrera, etc. These were refused,

but copies were given him, and he (Mr. Hall) brought the matter to

the attention of the Guatemalan Government, asking an investiga-

tion. The investigation was held and resulted in Hollander's arrest

and imprisonment on February 8, 1889, on a charge of calumny and

forgery. Before Hollander's trial came on and while he was in

prison, he was, on May 14, 1880, expelled from the country by an

Executive decree. The expulsion followed immediately on the decree,

and he was not even allowed to see his family, or to make any business

arrangements whatever.
" Upon this state of facts this Government demanded a reasonable

indemnit}' for Hollander, upon the ground that the harsh and hasty

manner of his expulsion was in violation of international law. In its

reply of December 22, 1803, the Guatemalan Government said

:

" ' It is impossible to lay aside the right which the Government had

to expel Mr. Hollander at the hour and in the conditions that, accord-

ing to its judgment, were convenient. The Government Avas not

under obligation to allow him more or less time to get out of the

country, nor to accommodate him in any way. All the practices of

international jurisprudence, supposing them to be certain and indis-

putable, fall down before a law clear that comes immediately from the

sovereignty of a nation. The stranger who lands on our shore knows,

or ought to know, that he is exposed to those eventualities, if he does

not obw'rve a convenient behavior, and he who puts in practice a right,

as the Government of (Juatemala has done, does not cause injury nor

violate other people's rights. Whatever may be the consequences of

^fr. Hollander's expulsion he must blame himself only, and lament

them as the result of his want of prudence. This is an argument
that, in my opinion, can never be answered satisfactorily. I shall

say no more about it, because it seems unnecessary to explain a point

in itself so clear. It is contradictory not to allow that the Govern-
ment had the right to expel Mr. Hollander, and to want indemnity for

a legal act.'
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"
' The practices of international law . . . fall down before

a law clear that comes immediately from the sovereignty of a nation.'

The logical result of that proposition is that whenever a state by

legal formula wills to do, it may dq; and that international obliga-

tions are annulled, not infringed, by legalized administrative action

in contravention of those obligations. The United States is unwilling

to accept that proposition as seriously presented by Guatemala. I

construe the language used to mean that as a rule of international law

the right of expulsion is absolute and inherent in the sovereignty of a

state; and that no other state can question the exercise of this right

nor the manner of exercising it. It is possible some authority may be

found in support of that view, and that it obtained in the earlier

practice of nations; but the modern theory and the practice of Chris-

tian nations is believed to be founded on the principle that the expul-

sion of a foreigner is justifiable only when his presence is detrimental

to the welfare of the state, and that when expulsion is resorted to as

an extreme police measure it is to be accomplished with due regard to

the convenience and the personal and property interests of the person

expelled.

" In 1888 Rolin-Jacquemyns, the secretary-general of the Institute

of International Law, made a report to that body on the ' Right of

expulsion of foreigners,' which is published in the Revue de Droit

International (Vol. XX., p. 498, and following). The report was in

answer to a call by the association for an examination of the question

' In what manner and within what limits governments may exercise

the right of expulsion of foreigners? ' This jurist saj's:

" ' The first condition of the existence of a state is not only the exist-

ence of a group of citizens who recognize its sovereignty, but also the

existence of a territory on which this sovereignty is exercised, as a

matter of fact and of right, to the exclusion of any other sovereign

authority. But this sovereignty would be compromised if it were

possible for persons under no political obligation to the state which

they enter, who contribute nothing in the way of personal service,

and whose country, in short, is elsewhere, to install themselves there

and defy the local authorities, by whom their presence is regarded as

dangerous or injurious to the community.'
" Upon this princijjle of territorial sovereignty he formulates the

fundamental rule that

—

"
' Every state may limit the admission and the residence of for-

eigners upon its territoiT by such conditions as it deems necessary.

But [he adds] there is another consideration which tends, not to

annul, but to restrain this exercise of territorial sovereignty. The
individual expelled has the double quality of being a man and a

citizen of another state. As a human being, he has the right to be
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exempt from needless harsh treatment and from unjust detriment to

his interests; in his quality of citizen of another state, he has a right

lo invoke the protection of his country against unduly rigorous treat-

ment and against spoliation of his property. The act of expulsion

ought to conform to its direct, essential object, which is to relieve the

soil of an obnoxious guest. The right of national sovereignty does

not require nor permit more. (Jenerally an official order to leave the

country within a specified time is sufficient. If not, force may be em-

ployed. But forcible eviction should never assume a gratuitously

vexatious character.'

" This author makes a practical distinction, furthermore, between

the treatment of a transient visitor and that due a resident foreigner

who has established a business or acquired property interests which

would be ruined by sudden expulsion.
'*

' In the latter case it is especially important [he says] that the

government which expels should exercise every indulgence, and ac-

cord all delay consistent with the public interests, if it would escape

the charge of cruelty and masked persecution.'

" In closing his report, Mr. Rolin-Jacquemyns offers the following

as one of five ' conclusions
:

'

"
' Even in the absence of treaty, the state to which the expelled

l)erson belongs has a right to know^ the reason for the expulsion, and

the communication of the reason can not be refused. Moreover, the

expulsion should be accomplished with special regard for humanity

and respect for acquired rights. Except in cases of si^ecial urgency,

a reasonable time should l)e allowed to the expelled person to adjust

his affairs to the new conditions. Lastly, except in cases of extradi-

tion, the expelled person ought to be allowed to depart by the route

which he prefers.'

" Professor Bar (Journal Dr. Int. Prive, 1880, vol. 13, p. 5) quotes

with approval Bluntschli's opinion that ' the right to expel foreign-

ers should not be considered as an unqualified right; if so, interna-

tional relations would be impossible,' and adds that, without denying

the right of a state in certain contingencies to refuse foreigners

access to its territory and to expel them from it, he confines himself

to affirming ' that the exercise of such a power should be limited to

exceptional cases rigorously justified, and should not be at variance

with the principles of international law and of the necessities of the

case, nor in contravention of the practice of nations. . . . Any
other course finds its condeumation in Vattel (Dr. Int., II. 8, 104),

who says :
" The sovereign has no right to grant an entrance into

his state for the purpose of drawing foreigners into a snare." '

"At a later meeting of the Institute of International Law (1891),

in which a set of rules was formulated foi- the regulation of expul-

sion. Professor Bar said, in criticising one of the proposed rules
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which provided for diplomatic reclamation in favor of the expelled

foreigner

:

" ' I do not doubt that the government of the- expelled person may
sometimes demand an indemnity in his behalf; but this is only an

application of the general and unquestioned principle of the law of

nations which prohibits the unjust treatment of foreigners, a prin-

ciple that needs not the sanction of an express regulation.' (Inst.

Dr. Int. Annuaire, Vol. XI. p. 310.)

" Calvo ( Dictionnaire de Droit International, title Expulsion)

says:
"

' But when a government expels a foreigner without cause, and
in a harsh, inconsiderate manner (avec des formes blessantes), the

state of which the foreigner is a citizen has the right to base a

claim upon this violation of international law and to demand ade-

quate satisfaction.'

"To the same effect is Bluntschli (Droit Int. Codifie, art. 384.)

" Some investigation has been made of the laws and practice of

other powers touching the expulsion of foreigners, and they have

been found to comport generally with the principles advocated by

the jurists above quoted. These writers, Bar, Bluntschli, Calvo, and

Rolin-Jacquemyns, are specialists in the science of international law,

and the opinions of no modern jurists are entitled to greater respect.

Their utterances were made as statements of principle and without

reference to any controversy in which their sympathies were engaged

or by which their judgment might be biased.

" In certain countries, of which Belgiinn is an example, the law

relating to expulsion provides safeguards against abuse and injurious

consequences, by requiring previous notice, by conceding the right

of choice of the way out of the country, etc. In others, as in France,

the law permits immediate expulsion, but the administration of it

is tempered by executive regulation. In an executive order of De-

cember 17, 1885, the French minister of the interior deprecated and

forbade harsh execution of the law by subordinate functionaries.

' Whatever may be the necessities,' he said, ' which in the interest of

public order are imposed on the superior authorities. I believe that

the Governuient of the Republic should be actuated in matters of this

nature only by considerations of iuipartial humanity consistent with

the wholesome enforcement of the law." Referring to certain in-

stances of harsh execution of the law by the police authorities near

the frontiers, he says:

" ' This is, in my opinion, a misconception of the sentiment of

humanity to which I alluded above, and an application of the letter

of the law with a rigor which a free republican government like

France can not afford to exercise toward foreigners of any nation-

ality.' (Journal de Dr. Int. Prive, vol. 13, 10, and 4D7.)
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" Expulsion is a police measure, having for its object the purging

of the state of obnoxious foreigners. It is a preventive, not a penal

process, and it can not l)e substituted for criminal prosecution and

punishment by judicial procedure. (See lust. Dr. Int. Ann. 286,

300.)

" In no instance has an example been found of treatment such as

that to which Hollander was subjected. Hollander had been ad-

mitted to residence in the Republic of Guatemala and encouraged

to engage in business there. He lived for a long time in amity and

intimacy with the high officers of the Republic, and those relations

continued until he made the charge reflecting upon the integrity of

certain of these officials. With the aid and support of the ruling

powers he had built up a thriving newspaper and job-printing enter-

prise, which was in full operation at the time of his expulsion. The
judicial powers of the Government of Guatemala at once took cog-

nizance of Hollander's attack on the officials of the Government,

and he was arrested upon the criminal charge of calumny and for-

gery. A trial and conviction upon that charge would have vindi-

cated the Government and its officers and resulted in the punishment

of Hollander if he was guilty of malicious libel and forgery. His
acquittal would have been conclusive of his innocence. The cir-

cumstances of his expulsion give it the appearance of executive

intervention to take the matter out of the hands of the court, and,

assuming the fact of his guilt, to administer punishment by way of

instant and forcible expulsion. The fact that Hollander was ex-

pelled while awaiting trial, and in a manner that defeated the ends

of justice judicially administered, is one of the most aggravating
of the incidents which make the manner of his expulsion a flagrant

violation of Guatemala's obligations to the United States respecting

the treatment of our citizens. This high-handed treatment of Hol-
lander carried also the appearance of discourtesy and unfriendliness

toward the United States; and if not so intended, the action of the
Executive implied disregard of an unmistakable character for the

rights and sensibilities of a neighbor Republic which feels as a wound
every injury to its citizens.

"The treaty of 1849 between the United States and (luatemala
(Art. XII.) provides as follows:

" Botli the coiitractiiiK jiarties iintiniso and enpiffo formally to give their
8I)e<'lal protection to the iMTsons and property of the citizens of each other, of
all oe<-upations. who may l)e in the territories suhject to the jurisdiction of the
one or of the other, transient or dwelling' therein, leaving open and free. to them
the trihunals of justice for their judicial recourse on the same terms which are
usual and customary with the natives or citizens of the country in which they
may »)e: for which they may employ, in defense of their rights, such advocates,
solicitors, notaries, ageuts, and factors as they may Judge proper in all their
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trials at law; and such citizens or agents shall have free opportunity to be

present at the decisions and sentences of the tribunals in (all) cases which may
concern them, and likewise at the taking of all examinations and evidence which
may be exhibited in the said trials.

" This treaty was terminable in all its parts relating to commerce
and navigation, but in all those parts which relate to peace and

friendship Article XXXIII. declares that it shall be ' perpetually

binding on both powers.' Notice of the determination of the treaty

was given by Guatemala in 1874, but July 9, 1888, that Government
declared in a note to Mr. Hosmer, charge d'affaires of the United

States, that Article XII. and some other provisions, being parts of

the treaty which relate to peace and friendship and are based on

the general principles of popular rights, 'are to be completely ob-

served, although no treaty exists which would establish them.' The
letter closes with the declaration that 'the convention (treaty),

except as regards the stipulations of a terminable character which

it contains, can not be considered as having terminated.' (Foreign

Relations, 1886, pp. 149, 159.)

" Without contending that the Guatemalan law of expulsion is

in derogation of Article XII. of the treaty, and without taking

exception to that law as a piece of domestic legislation, but having

regard to the manner and circumstances only of Hollander's expul-

sion, it was effected in disregard of the rights guaranteed to citizens

of the United States by that treaty, and of ' the prescription which,'

quoting from the Guatemalan letter of June 9, 1888, ' can not be

denied in any civilized country of the earth.'

" Returning to a consideration of the facts, Hollander was held

in prison on bail for more than three months, in the power of the

Guatemalan authorities, awaiting trial. Then, suddenly and with-

out notice, the judicial proceeding was abandoned and the accused

was taken from prison, carried under guard to the coast, and put

upon an outgoing vessel under an executive decree of expulsion, leav-

ing his family, his business, and his property unprovided for. He
was literally hurled out of the country, leaving behind wife and

children, business, property, everything dear to him and dependent

upon him. Why that abandonment of the judicial investigation

and resort to summary expulsion by administrative decree I do not

inquire. But the United States takes this ground : The Government

of Guatemala, whatever its laws may permit, had not the right in

time of peace and domestic tranquillity to expel Hollander without

notice or opportunity to make arrangements for his family and

business, on account of an alleged offense committed more than three

months before, Hollander having during the entire interval been

in the power of the Government, subject to the proper enforcement
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of any of its laws, and at the time awaiting trial in the criminal

court upon the identical charge upon which he was expelled. If

expulsion was lawful and proper on the llrtli of May, it was lawful

and j)r<)per on the 8th of February preceding, when Hollander had

already committed the oft'ending act and had been held to answer

for it in the courts of the country. After deliberating three months

and more, with Hollander absolutely in its power, the executive

authority expelled Iwm in a manner that defeated the course of

justice in the courts of the country; that violated the rules of inter-

natioiftil law and the existing provisions of the treaty, and was

contrary to the practice of civilized nations. In so doing Guatemala

did Hollander, and through him the United States, a grievous in-

jury, which can not be allowed to go without protest. He is entitled,

upon the undisputed facts, to a reasonable indemnity, and you are

directed to inform the Government of Guatemala that the United

States expects it to be paid."

Mr. Olney. See. of State, to Mr. Young, mln. to Guatemala, Jan. 30, 189G,

For. Rel. 1895, II. 775.

For an analysis and criticism of the decree of the President of Guatemala,

No. 491, in i-elation to tlie status of foreigners (For. Rel. 1894, 317-

331), see For. Kel. 189.5, II. 794-797.

Nov. 12, 189(!. the American minister at Guatemala stated that the min-

ister of foreign affairs had assured him " that the banishment of Mr.

Hollander is removed, and that he is at liberty to return to Gua-

temalan territory." (Mr. Coxe, min. to Guatemala, to Mr. Olney,

Sec. of State, Nov. 12, 189G, For. Rel. 189G, ,380.

)

" I send you herewith enclosed a copy of despatch Xo. 107. of the 19th of

May last, from our minister to Guatemala, enclosing the argument of

the Guatemalan minister for foreign affairs in refutation of the

claim" of Mr. Hollander for damages. (Mr. Day. Assist. Sec. of

State, to Mr. Benedict, Nov. (>. 1897, 222 MS. Dom. I^t. 252.)

In May, 1808, F. Scandella, a citizen of the United States, engaged

in the cattle and transportation business at Ciudad
Scandella case. t>i- -i^ i 111 .1 i-i

JJolivar, Venezuela, was suddenly arrested wliile

walking in the streets of that city, and was thrown into prison, where
he was denied connnnnication with his family and friends. Next
day he was taken under guard to a steamer, and was sent to the

British island of Trinidad. His wife and five young children were
left without funds: his cattle and mules were stolen; and his house,

which was about three miles from town, was sacked. The authori-

ties of the State of Bolivar alleged as the cause of his seizure and
expulsion " frefjuent denunciations" and ''well-founded suspicions"

that he was '' plotting secretly against public order." The United
States minister interposed in the case, presenting testimonials as to

Mr. Scandella's character and standing; and the President of the

Republic intimated a desire to settle the case outside of diplomatic

channels. Scandella was permitted to return to Venezuela; and
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early in July, 1898, the case was understood to have been adjusted

on the basis of $1,600 in cash, American gold, and a promise of reim-

bursement for property taken or destroyed.

For. Rel. 1898, 1137-1147.

The adjustment of the case is mentioned by President McKinley in his

annual message of Dec. 5, 1898, For. Rel. 1898, Ixxxiv.

3. Special Discriminations.

(1) on ground of race.

§ 552.

In March, 1882, the American legation at Madrid reported over-

tures by the Liberian minister resident at Madrid, looking to a con-

certed remonstrance of the diplomatic representatives at that capital

against a Spanish law or regulation prohibiting the landing of for-

eign negroes in Cuba unless on condition of depositing $1,000. Mr.

Frelinghuysen stated that the question of the status of American

citizens of African descent who might visit Cuba had lately been

brought to the attention of the Department of State, when the

Spanish consul-general at New York refused to vise the American

passport of a colored citizen of the United States on the ground of

his color, but that, when the case was brought to the attention of the

Spanish minister, it was explained that the consul-general had mis-

interpreted the regulations and the vise Avas promptly given. Mr.

F'relinghuysen added that the reasons for jealously watching the

advent of native Africans into the Spanish colonies were evident,

although happily not so urgent as when the work of emancipation was

on the way to completion ; but that there would seem to be no good

reason why a negro resorting to the island and bearing a passport as

evidence of his identity and the lawfulness of his j^urpose should be

met by a practically prohibiting measure, such as that of depositing

an excessive sum as a guaranty. The Department of State, how-

ever, was not aware that any such requirement had ever l)een

demanded of an American citizen resorting to Cuba, and, if a case

should be brought to its notice, it woukl remonstrate against it " as

imposing a race discrimination not foreseen by treaty, or recogniz-

able under the amended Constitution.'' In the absence of any such

ground of complaint, it was not thought that the United States

could make a formal protest such as the Liberian minister at Madrid

desired in aid of his own remonstrance.

Mr. Frelinghuysen. Sec. of State, to Mr. Ilamlin, No. 74, June 10. 1882,

MS. Inst. Spain, XIX. 1.39.

See, however, infra, § .">73, as to exclusion from the United States of

laborers of the Chinese race, though they are subjects of powers other

than China.
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(2) OF FBOFESSION—MISSIONABIEB.

§ 553.

In 1884 the American minister at Teheran, Persia, reported that

the Russian minister there had refused to vise the passport of James

Bassett, a citizen of the United States, who was about to leave Persia

for America, on the ground that a Russian ordinance prohibited the

vise of the passports of clericals, unless permission was first obtained

from St. Petersburg. Subsequently, however, the Russian minister

gave the vise. It was stated that Mr. Bassett had three times pre-

viously crossed Russia without objection being raised. The American

legation at St. Petersburg was instructed to bring the matter to the

attenti(m of the Russian Government, and to say that, whatever ground

might exist for the establishment of such an ordinance as that de-

scribed with respect to the citizens or subjects of other powers, it was
conceived that the spirit of the treaty arrangements of the United

States with Russia would \^ violated by applying it in the case of

American citizens, either clergymen or laymen, whether residing in

Russia or passing through that country, so long as they did not render

themselves obnoxious to good order. "All citizens of the United

States, whatever their occupation, are," said the Department of State,

" equal before the law of this country ; and are entitled to the undis-

criminating protection of Russia, under our treaty obligations as

such, for the treaty makes no distinction. It our citizens can sojourn

in Russia, it would seem that a fortiori they can pass through that

country, without hindrance, if provided with the passport of their

Government."

Air. FreliiiKluiysen. Sec. of State, to Mr. Tnft, No. 5 bis, Oct. 28, 1884, MS.
Inst. Russia, XVI. 415.

Mr. Denby, minister at Peking, in a despatch to Mr. Gresham, Sec-

retary of State, March 28, 181)5, adverted to the refusal of the Russian
minister of tlie interior to allow the Russian legation at Peking to

vise the i)ass])ort of an American missionary so that he might travel

through Siberia on his way to the United States, on the ground that

no ecclesiastic was allowed to go through Siberia. This case occurred

in 1891. Referring to it, Mr. Denby said that on the 20th of March
he addressed a comnninication to Count Cassini, Russian minister

at Peking, informing liim that six Americans, three men and three

women, residing at Kalgan, api)rehended danger in China, and beg-

ging him to issue them a passport or some official paper which would
enable them to take temporary refuge in Russian territory, if it

became necessary to do so for the protection of their lives. The
Count replied that the rules relating to the matter were very precise,
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and that it would be useless to telegraph to St. Petersburg on the

subject. He suggested that the Americans go to Urga, and offered

to give them, if desired, a letter to the Russian consul-general there.

The Department of State sent a copy of Mr. Denby's despatch to

St. Petersburg, with instructions to inquire whether the regulations

against the residence or travel of foreign ecclesiastics or missionaries

in Siberia were strict even to the inhospitable degree of denying

shelter to citizens of a friendly state whose lives might be imperiled.

June 4, 1895, Mr. Peirce, charge d'affaires ad interim at St. Peters-

burg, addressed a note of inquiry on the subject to the Imperial

Government. This representation was followed by interviews, and

ultimately by a note of Mr. Breckinridge, the American ambassador,

Aug. 8, 1895.

The foreign office, Aug. 9/21, replied :
" The Imperial Govern-

ment finds no inconvenience in permitting the American mission-

aries, victims of religious persecution in China, to pass the frontier

and to give them asylum on Russian territory. At the same time, the

members of American ecclesiastical missions can only resort to

Siberia after they have bound themselves in writing to abstain from

all religious propaganda and from all interference in religious

matters."

This permission was, at the solicitation of Mr. Breckinridge, modi-

fied, Sept. 4/16, 1895, by the statement " that the ministry of the

interior does not find it inconvenient to permit the American mis-

sionaries seeking refuge in Siberia to pass the Russian frontier with-

out, as a preliminary, obligating themselves to abstain from all

religious propaganda and all interference in religious affairs. The
missionaries in question will be required to deliver in writing obliga-

tions of this nature to the local Russian authorities after having

passed on to the territory of the Empire."

For. Rel. 1895,-11. 1074-1077, 1078, 1080-1081. See, also, For. Kel. 1895,

1. 195-196.

(3) OF CREED—JEWS IN RUSSIA.

§ 554.

" The treaty of 1832 . . . is a commercial treaty. The right

of residence in Russia granted to American citizens is

granted ' in order to attend to their affairs; ' but it is

also given ' on condition of their submitting to the laws and ordi-

nances there prevailing.'

" How can it be contended that a law or ordinance respecting reli-

gious faith is not a law or ordinance within the contemplation of the

treaty? It may be a proper subject for regret that the Russian

Government should feel itself constrained to adhere to a policy which
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tlie statesmen of the United States regard as a relic of illiberality.

But in the presence of history it can not be denied that the right to

enact and enforce laws respecting the religious faith and observances

of i)ersons who receive the protection of a state has been insisted

upon and exercised by almost every nation of modern Christendom.

We nuiy deplore the ignorance of the true principles of gov-

ernment which leads to the enactment of such laws; we may venture

to express the hope (when occasion calls) that they will not be en-

forced against peaceful Americans."

Mr. Fish, Sec. of State, to Mr. Jewell, min. to Russia, No. 57, June 9, 1874,

II. Ex. Doc. 470, r>l Cong. I sess. 24, 25.

For a nieniorandunj on the legal position of Hebrews in Russia by Mr.

Eugene Schuylor. charge d'affaires ad interim at St. Petersburg, of

Sept. 20. 1.S72, see II. E.\. Doc. 470, 51 Cong. 1 sess. 1>-13.

For an abstract of a report of Mr. Grigorieflf, member of a commission for

the improvement of the Hebrews, on the question of jiermitting them

freedom of residence in Russia, see Mr. Schuyler to Mr. Fish, No. 92,

March 15, 1875, H. Ex. Doe. 470, 51 Cong. 1 sess. 25-28.

In 1873 Theodore Rosenstrauss, a citizen of the United States, wdio

had settled at Kharkoff in 1863 as a mechanic and
Case of Kosen- n^grchant of the second guild, invoked the inter-

position of the American legation at St. Peters-

burg in respect to the action of the Russian authorities, who, it

was stated, had just required him to obtain a license of the first guild,

costing about (500 roubles, instead of a license of the second guild,

costing 150 roubles, which he had obtained during the nine pre-

ceding years, as well as to sign a writing to the effect that he would

not ask for future licenses unless he obtained permission to continue

his business from the minister of finance and the minister of the

interior. He declared that the sole reason for the action of the

authorities was his being of the Hebrew religion, and that the license

commissioners had told him that only Hebrews of Russian birth could

do business at Kharkoff and that foreigners of that faith could not

enjoy the same privilege. Mr. JeAvell, American minister at St.

Petersburg, brought the case to the attention of the Russian Gov-

ernment, and maintained that, as the United States tolerated all

religious Ijeliefs, it was entitled to "equal protection'' for all its

citizens in their lawful enterprises " without regard to their religious

principles, provided always that they obey tlie laws of the country

in which they reside." Mr. Jewell also called attention to Article I.

of the treaty of 1832, ensuring to tiie citizens of each country liberty

to sojourn and reside in the territories of the other, in order to attend

to their business, enjoying therein '' the same security and protection

as the natives of the country wherein they reside, on condition of their

submitting to the laws and ordinances there prevailing."
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Mr. Fish, Secretary of State, commenting on Mr. Jewell's presenta-

tion of the case, remarked that the withholding of the license from

Rosenstrauss " on account, as is understood, of his being a Hebrew of

foreign birth," seemed to be in direct violation of the treaty, the pur-

pose of which was to place all citizens of the United States in Russia
•' on the same footing as native Russians."

The Russian ministry of foreign affairs, in a note to Mr. Jewell

of January 27, 1874, stated that the ministry of the interior had con-

sulted the ministry of finance and had reported that Rosenstrauss,

as an Israelite and the subject of a foreign power, would be required

to conform to the provisions of paragraph 5 of the appendix to art.

128 of the Commercial Code (Vol. XI. of the Code of Laws, ed. of

1863), and that he could transact business at Kharkoff only on con-

dition that he procure a certificate of the first guild. Mr. Fish, in

acknowledging, February 23, 1874, a despatch of Mr. Jewell com-

municating a copy of the Russian note, stated that the permission

granted to Rosenstrauss to remain in Kharkoff and carry on his

business, if he provided himself with a certificate of the first guild,

was " apparently a satisfactory solution of his case."

H. Ex. Doc. 470, 51 Cong. 1 sess. 14-22.

In the same document may be found a later correspondence concerning

the case of II. Rosenstrauss, the brother and clerk of the person

above referred to. H. Rosenstrauss complained that, being desirous

to purchase an establishment in which to carry on his business, he

found that he could not purchase the property, as Jews were not

allowed to hold real estate in the part of Russia in which he lived,

unless they were British sul>jects. Mr. Hoffman, secretary of lega-

tion at St. Petersburg, May 29, 1879, reported that by art. 1523 of

Vol. IX. of the Russian Code of Laws " alien Jews distinguished by

their position in society, or their extensive business transactions,"

were permitted "to establish banking houses and manufactories, and

to hold real property ;" and that in this respect all alien .Tews,

American and British, stood upon the same footing. (II. Ex. Doc.

470, 51 Cong. 1 sess. 29-83.)

The House of Representatives, June 10, 1879, passed a joint resolution

declaring that the " rights of citizens of tlie United States should not

be impaired, at home or abroad, because of religious beliefs ; and

that, if the existing treaties between the United States and Russia

be found, as is alleged, to discriminate in this or in any other par-

ticular, as to any other classes of our citizens, the President be

requested to take immediate action to have the treaty so amended as

to remedy the grievance." The resolution failed to pass the Senate,

but it was regarded as " formulating a national sentiment on the

matter, which the President is well disposed to follow." (Mr. Blaine,

Sec. of State, to Mr. Foster, niin. to Russia, No. 80, confidential,

June 22, 1881, MS. Inst. Russia. XVI. 2m.)

Subsequently II. Rosenstrauss was notified by' the police authorities of

Kharkoff to leave Russia by August 1, 1882. This order seemed to be

erroneous, since the time of his departure had, on the applicution of

H. Doc. 551—vol 4 8
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Mr. Hoffman, secretary of legation, been extended by the minister of

the Interior to October 15. In a note to M. de Giers of September 14,

1882, Mr. Hunt, then American minister at St. Petersburg, stated that

H. Kosenstrauss had, since he came to Kharkoff, acted as the " clerk

or agent " of his brother, and that he was entitled to remain under a

provision of Russian law iwrmitting merchants of the first guild

who were Isralites to employ their coreligionists as clerks or serv-

ants. The Russian Government replied, however, that this provision

applietl only to Russian subjects who were merchants of the first

guild. Mr. Frelinghuysen took the ground that this involved a

clear violation of the treaty of 1832; that Russia had previously

lnvoke<l the treaty in support of her contention that an American

Jew could not enjoy in the Empire privileges denied to native Jews,

but now seemed to assert that an American Jew could not enjoy

certain privileges conceded to native Jews, because he was a foreign

Jew. (Mr. Frelinghuysen. Sec. of State, to Mr. Hunt, min. to Russia,

No. 21, Dec. 15, 1882, MS. Inst. Russia, XVI. 318.) This view was

submitted to M. de Giers by Mr. Hunt in a note of January 21, 1883.

(H. Ex. Doc. 470, 51 Cong. 1 sess. 81.) Mr. Hunt had previously

stated that he found the Russian Government disposed to extend

permission for Rosenstrauss to remain till June, 1883, and that he

had received an intimation from Rosenstrauss himself that uiM>n pay-

ing for a license as a merchant of the first guild he felt assured that

he might become secure against molestation. (H. Ex. Doc. 470, 51

Cong. 1 sess. 80.)

As to discriminations in Switzerland against citizens of the United States

of the Jewish faith, see Mr. Seward, Sec. of State, to Mr. Hart, Aug.

9, 1861, 54 MS. Dom. Let. 426.

" I have to acknowledge the receipt of Mr. Hoffman's No. 205 and

208, in relation to the expulsion of foreign Jews from
Cases of Pinkos and

g^,j,^j^-j^ large towns and cities of Russia, and the
^XTilczvuski

expulsion of Mr, Henry Pinkos, a Jew and an Ameri-

can citizen, from St. Petersburg in particular. It appears from the

latter despatch that Pinkos has been allowed to remain three months.

Mr. Hoffman does not specifically state that Mr. Pinkos or the other

Jews referred to have been ordered to leave Russia as well as St.

Petersburg, but that is the implication of the despatches.
" In reply I have to observe that in the presence of this fact, that an

American citizen has been ordered to leave Russia on no other ground

than that he is the professor of a particular creed, or the holder of

certain religious views, it becomes the duty of the Government of the

United States, which impartially seeks to protect all its citizens of

whatever origin or faith, solemnly, but with all respect to the (lovern-

ment of His Majesty, to protest. As this order of expulsion applies

to all foreign Jews, in certain towns or localities, at least, of Russia,

it is of course apparent that the same is not directed especially against

the Government of which Mr. Pinkos is a citizen, and, indeed, the

long-standing amity which has united the interests of Ru.ssia with

those of this Government would of itself forbid a remote supposition
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that such might be the case. Notwithstanding this aspect of the mat-

ter, the United States could not fail to look upon the expulsion of one

of its citizens from Russia, on the simple ground of his religious ideas

or convictions, except as a grievance, akin to that which Russia would

•doubtless find in the expulsion of one of her own citizens from the

United States on the ground of his attachment to the faith of his

fathers.

" It is intimated in Mr. Hoffman's No. 205 that the reason of this

order may be found in the supposed implication of Jews in the plots

formed against the life of the Emperor, and in so far as this may be

true the Government of Russia has the entire sympathy of the Gov-

ernment of the United States in all just preventive efforts; and if

there exists good evidence that Mr. Pinkos has been connected with

any of these attempts the Government of the United States can not

object to his expulsion on that ground. But such a charge does not

appear to have been brought against Mr. Pinkos ; and it is confidently

submitted to His Majesty's Government whether in the event Mr.

Pinkos should finally be expelled from Russia, or be otherwise inter-

rupted in his peaceful occupations, on the sole ground that his reli-

gious views are of one kind rather than another, he would not be justly

entitled to make reclamation for the damage and loss to which he

might thereby be subjected."

• Mr. Evarts, Sec. of State, to Mr. Foster, min. to Russia, June 28, 1880,

For. Rel. 1880, 875.

The three months' delay granted to Pinkos having expired, he sold his

property at a sacrifice and prepared to leave Russia. When he was

about to embark at Cronstadt he was stopped by the Russian police,

and compelled to return to St. Petersburg in order to have an infor-

mality in his passsport corrected. The ship sailed without him,

carrying off his baggage and he lost his passage money. Being thus

with his family rendered penniless, he was indebted to private charity

for the means to leave the country. (Mr. Hoffman, charge, to Mr.

Evarts, Sec. of State, July 21 aud August 11, 1880, For. Rel. 1880,

878, 879.)

See, also, Mr. Evarts to Mr. Hoffman, Aug. 10, 1880. For. Rel. 1880, 879.

With reference to a statement of Mr. Hoffman that he inferred

from what Pinkos's wife said that the latter had made up his mind
that Russia " was no place for one of his creed," Mr. Evarts said

:

" If the meaning of this is that a citizen of the United States has

been broken up in his business at St. Petersburg, simply for the

reason that he is a Jew rather than a believer in any other creed,

then it is certainly ti«ie " to make it " clear to the Government of

Russia that, in the view of this Government, the religion professed

by one of its citizens has no relation whatever to that citizen's right

to the protection of tlie United States."

Mr. Evarts, Sec. of State, to Mr. Foster, min. to Russia, No. 27, Sept. 4,

1880, H. Ex. Doc. 470, 51 Cong. 1 sess. 37.
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StH? Mr. Foster to Mr. Evarts, No. 37. Sept. IG, 1880, and No. 41, Sept.

28. 188(). II. Ex. Doc. 470. .^)1 Cong. 1 sess. :{8, .*«).

No exceptional privileges nn to the ownership of real estate in Russia

are conferretl o>i Jews who are British subjects. (Mr. Evarts, Sec.

of State, to Mr. Wise, April 28, 1879, 127 MS. Doni. Let. OGO ; Mr.

F. W. Seward, Act. Sec. of State, to Mr. Pendleton, July 1, 1879,

128 MS. Dom. Let. G42.)

October 20, 1880, Mr. Foster, American minister at St. Peter.sburg,

rei)orted another case of the enforcement against an American citizen,

Mr. Marx Wilczynski, of the order prohibiting foreign Jews to reside

in St. Petersburg. Mr. Foster, on October 7, 1880, brought the case

to the attention of the Russian Government in the sense of Mr.

Evarts's instructions in the case of Pinkos, supra, and requested that

Wilczynski might be permitted to return to Russia.

M. de Giers, December 1/13, 1880, informed Mr. Foster that, in

view of the interposition of the legation, Mr. Wilczynski was author-

ized to return to St. Petersburg and remain there six months.

H. Ex. Doc. 470, 51 Cong. 1 sess. 40-48.

In a note to Mr. Foster, American minister, of December 1/13,

1880, M. de Giers, imperial minister of foreign affairs, declared that

the measures of which Pinkos complained were in perfect conformity

with the Ru.ssian laws; that it was in virtue of those laws that, hav-

ing resided six months in Russia, he could not leave Kronstadt with-

out a passport; that, when he had obtained a passport, he was not re-

conducted to the frontier and subjected to the process of expulsion to

which he was liable, but, after being allowed three months in which

to liquidate his affairs, was permitted to leave Russia on the same

conditions as every foreigner who wished to pass the frontier. It

was evident, said M. de Giers, that the measures taken were not

marked by any spirit contrary to the consideration which the Impe-

rial Government had always professed for the quality of an Ameri-

can citizen. As regarded the measures concerning foreign Israelites,

M. de Giers said that, if those measures were rigorously executed, this

fact had no special significance, but resulted from the increased vigi-

lance occasioned by the circumstances then existing, which had led

the imperial authorities " to discover irregularities in the legal posi-

tion of many foreigners residing in Russia." The Imperial Govern-

ment was pledged to see to the sti'ict observance of the existing laws,

and it was in this way that Pinkos had felt " the effect of the pre-

cautions taken in consecjuence of the proceedings of the social revo-

lutionists," although his own conduct " happily sheltered him from

the direct action of the measures adopted to secure the public order."

Nothing had Iwen done in his case " beyond the regular application

of existing laws."
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M. de Glers, mln. of for. afifs., to Mr. Foster, min. to Russia, Dec. 1. 1880,

H. Ex. Doe. 470, 51 Cong. 1 sess. 47.

See Mr. Foster to Mr. Evarts. No. 75, Dee. 31, 1880, as to condition and
treatment of Russian subjects of the Jewish faith. (H. Ex. Doc.

470, 51 Cong. 1 sess. 50.)

See, further, for an extract from or sketch of the laws of Russia relative

to foreign Jews, Mr. Foster, min. to Russia, to Mr. Blaine. Sec. of

State, No. 135, July 14, 1881, For. Rel. 1881, 1022-1025 ; H. Ex. Doc.

470, 51 Cong. 1 sess. 54-57.

As to antl-Jewlsh riots In the southwestern provinces of Russia in April,

1881, see Mr. Foster, min. to Russia, to Mr. Blaine, Sec. of State,

No. 121, May 24, 1881, For. Rel. 1881, 1019; H. Ex. Doc. 470, 51

Cong. 1 sess. 52.

" Your several despatches, numbered 73, 74, and 75 of the 30th and

31st of December, ultimo, in relation to the treatment of American

Jews in Russia, have been received, and I have pleasure in commend-
ing your zealous presentation of the cases of Pinkos and Wilczynski,

and of the general questions involved. The assurances you have re-

ceived as to the liberal treatment hereafter to be accorded, as an act

of comity and courtesy by the military authorities, to American citi-

zens visiting Russia, are fully appreciated.

" I have observed, however, that in some of your conversations and

writings with the foreign office, you give prominence to the natural

American sympathy with oppressed Jews elsewhere as a motive for

our solicitude as to the treatment of Jews in Russia. Such solicitude

might very properly exist ; but in your presentation of the facts you
should be careful to impress that we ask treaty treatment for our

aggrieved citizens, not because they are Jews, but because they are

Americans. Russia's treatment of her own Jews, or of other foreign

Jews resorting thither, may, in determinate cases, attract the sym-

pathy of the American people, but the aim of the Government of the

United States is the specific one of protecting its own citizens. If the

hardships to which Russian and foreign Jews are subjected involves

our citizens, we think we have just grounds for remonstrance and

expectancy of better treatment.

" This Government does not know or inquire the religion of the

American citizens it protects. It can not take cognizance of the

methods by which the Russian authorities may arrive at the conclu-

sion or conjecture that any given American citizen professes the

Israelitish faith. The discussion of the recent cases has not as yet

developed any judicial i:)rocedure whereby an American citizen, other-

wise unoffending against the laws, is to be convicted of Judaism, if

that be an offense under Russian law ; and we are indisposed to regard

it as a maintainable point that a religious belief is, or c^m be. a-

military offense, to be dealt with under the arbitrary methods incident

to the existence of a ' state of siege.'
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" This Government is not unmindful of the difficulties under which,

as is alleged, that of Russia labors in dealing with those of her sub-

jects whom she may deem disaffected; but the reasons adduced and

methods adopted against them should have no application to Ameri-

can citizens sojourning peacefully, for business or pleasure, in Russia,

for they are not to be charged with abstract political disaffection to

a Government to which they owe no allegiance; and, if charged

with the commission of inilawful acts, they should have guilt ex-

plicitly imputed and proven. In the latter case, the religion of the

accused can not be admitted as proof or presumption, either of guilt

or of innocence.

" It is not the desire of this Government to embarrass that of Rus-

sia by insistance upon these points with any degree of harshness,

when the disposition reported in your despatches is so conciliatory,

and when the treatment offered may operate effectively to remove or

prevent future causes of complaint based on the ill-treatment of

American citizens alleged to be Jews. It is most desirable, however,

that you should not pretermit your efforts to bring the matter to such

a stage as will insure for peaceable and law-abiding Americans in

Russia like treaty rights and personal freedom of creed as Russians

enjoy in the United States."

Mr. Evarts, Sec. of State, to Mr. Foster, mlu. to Russia, No. 55, March 3,

1881, For. Rel. 1881, 1007; H. Ex. Doc. 470, 51 Cong. 1 sess. 51.

" In acknowledging the receipt of Department No. 55, of the 3d

instant, I desire to express my thanks for the kindly commendation
of my presentation of the cases of Pinkos and Wilczynski, and of

the general question of the treatment of Jews in Russia.
" I make careful note of the desire manifested by the late honorable

Secretary of State to appeal strongly to the treaty guarantee of per-

sonal freedom to American citizens sojourning peaceably, for busi-

ness or pleasure, in Russia, without regard to their religious belief. I

have constantly made this appeal in my conversations with and com-
munications to the Russian authorities. But it will be noted in my
No. 73, of December 80, that I called attention to the fact that the

Rus.sian Government denies that the treaty of 1832 secures to Ameri-
can citizens of the Jewish faith sojourning in Russia any other or

greater privileges than those enjoyed in this Empire by Russian sub-

jects of the same faith. From the concluding sentence of Depart-
ment's No. 55, it would seem that the late Secretary's construction of
the treaty was that American citizens in Russia were entitled to the

same rights and personal freedom as are extended to Russian subjects

sojourning in the United States. This interpretation has never as

yet been presented to the Russian Government, nor has the treaty

been so considered by my predecessors. If that view is to be in-
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histed upon, I will thank you for specific instructions regarding this

point. As stated in my No. 73^ the laws imposing disabilities upon
Jews, both foreign and native, antedate the treaty of 1832, and the

minister of foreign affairs claims that said treaty does not exempt
American Jews coming here from their operation.

" I have strongly insisted that the passport of his Government
should protect every peaceable American citizen coming to Russia,

and that it is not proper to institute an iquiry as to the religious

belief of such citizen. The Department is correct in the supposition

indicated, that no American citizen has been convicted of Judaism
by ' judicial procedure.' But it is to be borne in mind that in Russia

it is not necessary that a judicial procedure should take place, or

even the ' military state of siege ' exist, before a person undergoes

the sentence of the law. The laws and regulations in question are

usually intrusted to the police authorities, and it is sufficient for them

to be satisfied in their own minds that the individual comes within

the prohibitions to have them enforced.

" I shall not fail to continue to press the subject upon the Russian

Government at every proper opportunity."

Mr. Foster, niin. to Russia, to Mr. Blaine, Sec. of State, No. 100, March 25,

1881, For. Rel. 1881, 1012 ; H. Ex. Doc. 470, 51 Cong. 1 sess. 51.

The question of the treatment in Russia of American citizens of

the Jewish faith is discussed at length in an instruc-
Mr. Blaine's in- ^^^^ ^f jyjj. Blaine to the American minister at St.
structions, 1881. n x i rm c •

Petersburg or July 29, 1881. The cases of grievance

had, said Mr. Blaine, been of two kinds: (1) Absolute prohibition of

residence in St. Petersburg and in other cities of the Empire, on the

ground that the Russian law permitted no native Jews to reside

there—of which the case of Pinkos was a type; and (2) permission

of residence and commerce conditionally on obtaining a license of tho

first guild of Russian merchants—of which the case of Rosenstrauss

was an example. A connected undei*standing of the subject had

proved to be very difficult. While it was alleged, on the one hand,

that the Russian laws in force when the treaty of 1832 was signed

prohibited or limited the sojourn of foreign Jews in Russian cities,

there was found, on the other hand, " specific invitation to alien

Hebrews of good repute to domicil themselves in Russia, to pursue

their business calling under appropriate license, to establish factories

there, and to purchase or lease real estate." Similar acts were found

even earlier. The ukase of the Empress Catherine of February 22,

1784 (4 Martens' Recueil, 1795, pp. 455-457), in opening to commerce

the cities of Sebastopol, Kharson, and Theodocia, in the now j)()sses-

sions of Russia on the Black Sea, declared that " each individual " of
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friendly nations, whoever he nii^lit Ik', so long as he remained in

those cities by reason of his business or his pleasure, should enjoy the

free exercise of his religion ; that '' all the various nationalities estab-

lished in Russia shall praise (iod . . . each one after the worship

and religion of his own ancestors; "and that all foreigners in the three

cities mentioned should have the same advantages as were " enjoyed

in our capital and seaport, St. Petersburg." The imperial ordinance

of August 18, 1807, in relation to passports, was applicable, continued

Mr. Blaine, " to all foreigners of whatsoever nationality," and neither

it nor the amplified ukase of February 25, 1817, contained any reli-

gious restrictions. From that time down to 1860, Mr. Blaine said, he

could find no trace of the enforcement, especially against American

citizens, of the restrictions against Jewish travelers and residents

which were said to have existed in 1832; nor did he find reference to

such disabilities in the writings of authorities on j^rivate international

law concerning the rights of aliens. He did not, however, desire to

be understood " as arguing that the asserted disabilities did not exist

at that time." The domestic history of Russia showed the restric-

tions placed on native Hebrews and especially those of Polish origin

and the efforts to confine them to certain parts of the empire, but it

also showed the gradual relaxation of those measures till in the capi-

tal itself the native Jewish population was said to number 30,000

souls, with their synagogues and sectarian schools; while the special

ukase of Alexander II., of June 7, 1860, which permitted aliens to

enter any of the trading guilds on the same footing as natives, also

permitted foreign Jews " known by reason of their social position

and the wide extent of their commercial operations," "upon a spe-

cial authorization, issued in each case by the ministers of finance, of

the interior, and of foreign affairs," to " trade in the Empire and
establish banking houses therein, upon procuring the license of a

merchant of the first guild," as well as to " establish factories, to

acquire and to lease real estate conformably to the prescriptions of

the present ukase." This provision, said Mr. Blaine, extended to the

whole Empire; and if, as was understood to l)e stated in the Pinkos
case, native Jews were forbidden to reside or trade in the capital, it

placed foreign Jews on a more favored footing; while if, as a nuitter

of fact, native Jews were i)ermitted to reside and trade in St. Peters-

burg, in other guilds than the first, there might be a question whether
the ukase, in restricting an American Jew to the first guild, was
consonant with the treaty of 1832.

In the case of Pinkos and AVilczynski, however, there was, said Mr.
Blaine, an expulsion of American citizens, not because of failure to

comply with the ukase of 18()0, " but simply on the allegation, unsup-

ported by proof, that they professed tlic^ Israelitish faith, and that

the law forbade the sojourn of native Israelites in the imperial capi-
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tal." On this simple formulation of the case, the Government of

the United States, said Mr. Blaine, believed that " under its treaty

with Russia, and in view of its treatment of Russian subjects resort-

ing under like circumstances to the United States, it has just ground

for complaint, and expectancy of better treatment from the Govern-

ment of Russia." By Article I. of the treaty of 1832 it is declared

that there " shall be between the territories of the high contracting

parties a reciprocal liberty of commerce and navigation;"" that the

inhabitants of the two states " shall mutually have liberty to enter

the ports, places, and rivers of each party wherever foreign commerce

is permitted;" that they shall be "at liberty to sojourn and reside

in all parts whatsoever of said territories, in order to attend to their

affairs;" and that they " shall enjoy, to that effect, the same security

and protection as natives of the country wherein they reside, on con-

dition of their submitting to the laws and ordinances there prevail-

ing, and particularly to the regulations in force concerning com-

merce." It was also to be observed, said Mr. Blaine, that Article X.

of the treaty conferred specific rights concerning the disposal of per-

sonal property in Russia owned by or falling to American citizens,

who were to be allowed to receive and dispose of inheritances and to

have recourse to the courts in settlement of questions arising there-

under. In a case arising under this article the Government of the

United States would, declared Mr. Blaine, hold that all American

citizens, irrespective of any conditions save those created by the

article, should enjoy the rights secured thereunder. The Govern-

ment of the United States concluded its treaties for the equal pro-

tection of all classes of American citizens, and could make no dis-

crimination between them, whatever their origin or creed.

Mr. Blaine added that he had left out of consideration the question

whether citizens or subjects of other nations were more or less fa-

vored than those of the United States. M. de (liers had remarked

that German and Austrian Jews were subjected to the proscrii)tions

in question. It did not l)elong to the United States, said Mr. Blaine,

to consider the motives of policy or of international agreement whicli

might govern in those instances; he considered that the "intention

of the United States " in negotiating the treaty of 1882, and the recip-

rocal nature of the engagements then entered into, gave the United

States " a moral ground to expect careful attention to our opinions

as to its rational interpretation in the broadest and most impartial

sense," and the President would deeply regret to find " that a nan"ow

and rigid limitation of the construction possible to the treaty stipu-

lations between the two countries is likely to be adhered to." If the

existing treaty stipulations were found to be '* insufficient to deter-

mine questions of nationality and tolerance of individual faith, or
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to secure to American citizens in Russia the treatment which Rus-

sians receive in the United States," it was due to good rehitions that

these stipulations shouhl be made sufficient in these regards.

Mr. lilaino, Soc. of Staite, to Mr. Foster, niin. to Russia, No. 87, July 29,

1881. For. Uel. 1881, 1(«0; II. Ex. Doc. 470, 51 Cong. 1 seas. 59.

See, In this relation, Mr. Blaine, Sec. of State, to Mr. Bartholoinei, Rus-

sian min., June 20, 1881, MS. Notes to Russian Leg. VII. 350.

As to the restri(^tions on the ownership of i*eal estate hy Jews in Russia,

see .Mr. Evarts, Sec. of State, to Mr. Wise, April 28, 1879, 127 MS.

Doiu. Let. GfJO; Mr. F. W. Seward, Act. Sec. of State, to Mr. Pendle-

ton, July 1, 1879, 128 MS. Doni. Let. G42.

" Referring to your despatch No. 87, and to my No. 150 in reply, I

have the honor to inform you that I called yesterday upon Mr. de

Giers in reference to the question of United States Jews in Russia.

Mr. de Giers stated that he had read your despatch with interest;

that the question had two sides—its legal and its moral side ; that in

reference to the former, he still maintained the view he had already

intimated to me—viz, that in the treaty of 1832 the words ' on condi-

tion of their submitting to the laws and ordinances there prevailing'

were controlling, and subjected American Jews to the treatment of

native Jews. He added that he had given an analogous answer to

the representations of other powers.

"As regards the moral side of the question, he, personally, would be

glad to see important modifications made in the laws regulating the

condition of the Jews in Russia; but that they had brought much of

the harshness of these laws upon themselves. A commission had,

however, l)een appointed to examine and report upon the whole

Jewish (piestion, under the presidency of the minister of the interior;

that the conmiission would meet this autumn, and that he had already

tran.smitted your despatch to that officer, to be submitted for the con-

sideration of the commission."

.Mr. Hoffman, charge at St. Petershurg, to Mr. Blaine, No. 102, Oct. 8,

1881, II. E.\. Doc. 470, 51 Cong. 1 sess. (M.

See, also, .Mr. Hoffman to Mr. Blaine, No. 150, Aug. 29, 1881, H. Ex. Doc.

470, 51 Cong. 1 sess. <«, and .Mr. Blaine to Mr. Hoffman, No. 103,

conf., .Nov. 2:5. 1881. MS. Inst. Russia. XVI. 2.50.

See, also, Mr. Frelinghuysen, Sec. of State, to Mr. Noar, June 14. 1882,

142 .MS. Dom. Let. 4<(5; Mr. Davis. Act. Sec. of State, to Mr. Grvg,
Aug. 23, 1,SS2, 143 MS. Dom. Let. 413.

In Septemlx'r, 1880, Mr. I^nvisohn, a naturalized Briti.sh subject

of the Jewish faith, was compelled by the police to
WI80 n ca»e.

j^j^yg ^^^ l*etersburg on the ground that Jews were
not allowed to reside in the capital, and he was also ordered to leave

Russia, which he did. On laying a complaint before the British

foreign office, he was informed by Sir Julian Pauncefote that the
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notice which he received to quit Russia appeared to h^'e been in

accordance with Russian law, which was in force without regard to

the nationality of those against whom it was directed. Subsequently

the British ambassador at St. Petersburg requested that permission

be given to Mr. Lewisohn to return to Russia for a time to attend to

his private affairs. The minister of foreign affairs eventually re-

plied that the application had been submitted to the police depart-

ment, which was unable to grant it.

In an instruction to the British ambassador at St. Petersburg,

July 11, 1881, Lord Granville observed that the treaty between

Great Britain and Russia of January 12, 1859, applied to all Her
Majesty's subjects alike, without any distinction of creed, and that

the expulsion of Mr. Lewisohn therefore appeared prima facie to be

a violation of Articles I. and XI., conferring reciprocal rights on the

subjects of the contracting parties to travel, reside, and trade in any

part of their respective dominions. By the terms of Article L, its

stipulations were not, said Lord Granville, to affect the laws, decrees,

and special regulations regarding commerce, industry, and police

in force in each of the two countries and generally applicable to

foreigners, and the privileges conferred by Article XL were granted

to the subjects of either of the contracting parties, provided they con-

formed themselves to the laws of the country. So far as appeared,

Mr. Lewisohn had not violated any law or police regulation which

would justify his expulsion, and the embassy was instructed to ask

an explanation of what was apparently a violation of the treaty

rights accorded to Her Majesty.

In a note of August 3/15, 1881, M. de Giers said :
" The system by

which restrictions are placed on the entrance into and sojourn in

Russia of Israelites in general is made necessary by considerations

affecting interests of the highest importance, and is governed by

special laws, ordinances, and regulations in matters of commerce,

industry, and police. I therefore beg to inform you, in reply to

your inquiry, that the application of this system in the cas(^ of Mr.

Lewisohn is not considered a violation of the treaty."

The British ambassador subsequently made, by direction of Lord

Granville, an official request for permission for Mr. Lewisohn to

reside temporarily in Russia, without prejudice to the question of

treaty rights and pending the discussion of the subject by the two

Governments. The Russian Government granted the permission

under art. 48G, Vol. XIV., Passport Regulations, Collection of I^aws,

extension of 1870, relating to the temporary admission of foreign

Israelites into places where they may carry on commerce and manu-
factures.

The embassy was instructed by Lord Granville, Septeml)or 20,

1881, to ask for specific information as to the law, decree, or special
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ro^Uation regarding commerce, industry, or police which had been

viohited by Mr. I^wisohn and in accordance with which he had feeen

e.xpellod from TJussia; and in making this inquiry the embassy was

not to admit that any hiw, decree, or regulation which was not

applicable to foreigners generally, but in terms applied only to

Russian subjects professing the Jewish religion, could warrant the

action of the Russian Government in treating differently from other

British subjects one who j^rofessed that religion.

The Russian Oovernment in reply called attention to art. 486, Vol.

XIV., extension of 187(), of the Passport Regidations, and to art.

128 of the Commercial Code, Vol. XI., pt. 2, of the Russian Code of

Laws.

The final conclusions of the British Government on the subject

were communicated to Sir Edward Thornton, British ambassador

at St. Petersburg, by Lord Granville, by a note of December 28,

1881. In this note Lord Granville stated that the treaty of 1859

was open to two possible constructions: (1) That it assured to

British subjects of a particular creed the same privileges as were

enjoyed by Russian subjects of the same creed, and (2) that all

British subjects were entitled to the same privileges without regard

to religious creed. If the latter construction was adopted, said Lord
Granville, British Jews in Russia were entitled to be relieved from

disabilities to which native Jews were liable ; but such a construction

would also involve the supposition that Russia had agreed to create

a state of things inconsistent with the traditions of her Government
and which could not fail to be a source of embarrassment. An
examination of the archives of the British foreign office had dis-

closed the fact that the treatment of Jews in Russia formed the sub-

ject of a complaint from certain British subjects of that faith in

Warsaw in 18()2, and the British (loVernment then reached the con-

clusion that it could not claim for them an exemption from liabilities

to which their Russian coreligionists were liable by law. This con-

clusion was announced in an instruction of Earl Russell to Lord
Xai)ier, which went on to say that it would seem to be beyond the

scope and general intent of a treaty of commerce and navigation, if

it were held to repeal in the persons of foreigners the legal dis-

abilities to which for reasons of state policy particular classes

of individuals, natives of the country, had been subjected, and that

it was hardly to be sui)j)osed that such an interpretation woidd be
iccepted or adopted by an indepiMident government as against itself.

Her Majesty's Government, added Lord Granville, felt that it could
not insist on a construction of the treaty at variance with that which
was placed upon it in 18()2.

73 Brit. & For. St. Pap. (1881-1882). 824-847, coiitiiiniiig extracts from
Parlinmentary Papers, Russia, No. 3 and No. 4, 1881.
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In relation to the action of the British Government, see Mr. Blaine, Sec.

of State, to Mr. Foster, min. to Russia, No. 80, confidential, June 22,

1881, MS. Inst. Russia, XVI. 206.

"Your note of December 22, 1884 (January 3,1885), with which

you favored the imperial ministry, had for object to
Correspondence, obtain information on the point whether the Impe-

rial Government had issued an order by which all

foreign Israelites were expelled from the city of Odessa and other

localities in the Empire. You at the same time expressed in the

name of your Government the desire that permits of residence might

be given to all Jewish citizens of the United States of America.
" I have to-day the honor to inform you in a communication from

the ministry of the interior that no such action has been taken by

the Imperial Government.
" In regard to furnishing the Jewish citizens of America with

Russian permits of residence, the minister of the interior observes

that he cannot comply with this request, as according to the regula-

tions established on this subject every foreigner having his national

passport in due order is obliged, on his own application, to be fur-

nished by the competent Russian authority with a permit of residence.

" The law at the same time grants to foreigners the right to bring

complaint for any irregularity that may take place in this respect.

" I have also to add that the Imperial Government is unable to

supply the legation of the United States with statistics concerning

the number of the Jewish-American citizens residing in Russia."

Mr. Vlangaly, for the Russian ministry of for. affs., to Mr. Taft, Am.
min., March 5/17, 1884, II. Ex. Doc. 470, 51 Cong. 1 sess. 84.

" It is pretty clear that this Governmeirt adheres strongly to the opinion

that it is essential to the intei'est of the Empire to restrict by law

the residence of foreign Jews in the cities of tlie Empire.
" I find that Germany has many more cases of the Icind than we have,

and England also has Hebrew citizens residing in Russia, though not

so many as Germany. Both Germany and England have conventions

with Russia similar to that existing between the United States and

Russia. Indeed, I think the articles are identical. I understtimd

that the German Government does not dispute the riglit of the Rus-

sian to adopt these laws in the regulation of its internal affairs,

notwithstanding the convention.

"Although the principle has been questioned by the English Govern-

ment, the regulations of the Russian Government on the subject

have been submitted to witliout any disturbance of friendly rela-

tions." (Mr. Taft, min. to Russia, to Mr. Frelinghuysen, Sec. of

State, No. 2(>, Jan. 17, 1885, H. Ex. Doc. 470, 51 Cong. 1 sess. 82, 8:?

;

For. Rel. 1885. C,-).-).)

This statement of Mr. Taft's was made in reply to an instruction from

Mr. Frelinghuysen referring to a report that the Russian minister

of the interior had ordered the expulsion from Odessa and other
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cities of all Hebrews holding foreign passports unless they also

held " pprnilts of residence." So far as any persons involved were

citizens of the United States, Mr. Taft was instructed to express the

desire of tlie President "that law-abiding American Hebrews, on

due exhil)ition of sucli pa.ssports, may receive the adequate permits

of residence referred to." (Mr. Frelinghuysen, Sec. of State, to

Mr. Taft, min. to Russia, No. 7, Dec. 18, 1884, For. Rel. 1885, 655.)

" In your No, 77 you inform the Department of the present status

of tlio Russian hiw respecting the right of an alien of the Hebrew

faith to enter or reside within His Imperial Majesty's territory.

" You state. that, save in exceptional cases, it is altogether denied,

and that though efforts have been made on various occasions by the

legation to induce the Russian Government to modify the law, there

now exists no probability of such modification, although special

exception has been made at your request.

" The treatment of alien Jews prescribed by the Russian law is

such as we, whose system of government rests on toleration and free-

dom of conscience, cannot comprehend without difficulty or view

without regret. Aimed, as it would appear, principally at Russian-

Polish Jews by origin, and rigidly applied as to them even when they

are lawful citizens of another state, the fact that the enforcement of

the law in the case of worthy foreign Jews of other origin appears to

be within the discretion of the police authorities, and that the repre-

sentations of the legation are generally heeded when an American

Jew is in question, fortunately makes occasion for protest rare.

" The instance cited by you is in point where a native-born Hebrew
merchant of New York was promptly relieved from the harsh order

of expulsion.

"Any case arising should be carefully examined on its merits, and

where the person interested is not by origin a Russian Jew, return-

ing to his native country under circumstances suggesting danger to

the state and implying the exercise of the ultimate right of self-

preservation, the earnest efforts of the legation will doubtless be

exerted to secure relief in whatever way the Russian administrative

sj'stem may indicate as practical. . . .

" The Government of the Czar is fully aware that we do not admit

the principle of discriminating against any American citizens because

of their religious tenets."

Mr. Hayard, Sec. of State, to Mr. Lothrop. min. to Russia, No. r>^, Sept. 2.3,

lH.S(i. For. Rci. IHSr,. 774.

See Mr. Rayard. Sec. of State, to Mr. Samuels. May 5, 1885, 155 MS. Dom.
I.«t. 201, enclosing coi)y of H. Ex. Doc. 192, 47 Cong. 1 sess.

An Inconclusive corresjKindence as to the exclusion of Jews from Russia

is printed in For. Rel. 1897, 442-i45.
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For an English translation of a volume in the Russian language entitled

" Laws in relation to the Jews. Extracts from the Code of the Rus-

sian Empire dealing with Jews; Collected hy A. N. Gussief, Charkofif

:

Published by W. & A. Birukoff, 1889," as printed or summarized in

the New York Times, Sunday, August 24, 1890, see H. Ex. Doc. 470,

51 Cong. 1 sess. 133.

Mr7 Breckinridge, American ambassador at St. Petersburg, in 1895,

asked to be supplied with a copy of the law on which
Eussian Eeguia-

^j^g distinction between different classes of Jews was
tions.

founded. In compliance with this request, Prince

Lobanow, Aug 12/24, 1895, communicated to him "A translation,

made from the most recent authentic texts, of the Russian laws

governing the conditions of entrance and establishment of foreign

Israelites upon the territory of the Empire."

The provisions of these laws are, in substance, as follows

:

1. Foreign Israelites falling within the category of bankers, heads

of commercial houses, brokers, representatives, clerks, and agents of

house of commerce, are permitted to enter Russia, and the Russian

legations and consulates are allowed to issue and vise passports for

them without the previous authorization of the ministry of the

interior. (Art. 992, T. IX. of Res. of Laws, edit. 1890; Imperial

order of March 14, 1891.)

2. Foreign Israelites are not permitted to settle in Russia, or to

become Russian subjects, except natives of Central Asia. (Art. 992,

T. IX. of Res. of Laws, ed. 1890.)

3. Foreign Israelites are permitted to settle in places where Israel-

ites enjoy the right of permanent establishment, as follows: (1) Per-

sons whom the Government judges necessary as rabbis; (2) physicians

for the army and the navy; (3) persons who come to found factories

and works, except brandy distilleries, and who have at least 15,000

rubles for the purpose; (4) operatives in Jewish factories. Such
operatives are allow-ed to swear allegiance as Russian subjects, after

remaining not less than five years in the factories, and producing

from their patrons and the local authorities a certificate of industry

and good habits. (Art. 290, T. XIV. of Res. of Laws, ed. 1890.)

4. Foreign Israelites, favorably known for their social and com-

mercial position, may, on the joint authorization of the ministers of

finance, interior, and foreign affairs, obtain patents of the first guild,

which place the alien on the same footing as the native in connnerce

and trade, and may then engage in commerce, establish banks and

factories, and purchase real estate, except inhabited land in the

country. (Art. 1001, T. IX. of Res. of Laws, ed. 1890.)

For. Rel. 1895, II. 1008-1070.
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'* The Russian consular officers abroad are prohibited from viseing,

without authority previously obtained, the passports of foreign He-

brews, except in the case of certain exempted classes, which are

bankers and chiefs of commercial houses of known importance, and

brokers, representatives, clerks, and agents of said houses, having

j)apers showing their authority to represent them. In these cases the

consular officers are directed to notify the minister of the interior that

they have viseed such passports.

"The attitude of the Russian Government in regard to our citizens

of Hebrew faith has been and still continue^ to be the subject of

protest on the part of this Government."

Mr. Hill. Assist. Sec. of State, to Mr. Rosenfeld, April 13, 1899, 23(> MS.

Dom. Lottei-s, 291.

See, to the same effect. Mr. Moore, Act. Sec. of State, to Mr. Lovenian,

Aug. .•?!, 1898, 231 MS. Dom. Let. 172; Mr. Hill, Assist. Sec. of State,

to Mr. Harrison, Jan. 20, 1899, 234 id. 105.

" The undersigned Secretary of State has the honor to say that the

resolution [of the House of Representatives of April 30, 1902]

involves two questions

:

"(1) Whether American Jews holding American passports are, as

a fact, excluded from Russia, and

'•(2) Whether American Jews are discriminated against by Rus-

sia, and are at a greater disadvantage before that Government than

are the Jews of other countries.

" The second question may be categorically answered in the nega-

tive. Such a discrimination, if it were made, would call forth imme-

diate action of protest from this Government.
" This Department has no information remotely indicating that

American Jews stand upon a footing different from that occupied by

the Jews of other countries in the administration of Russian law.

" The exclusion of tiaturalized citizens of Russian origin and of

Jews from Russia was commented upon by Secretary Olney in his

I'eport to the President for the year 1890

:

'•
' The publi.shed correspondence for a number of years back has

shown the persistence of the United States in endeavoring to obtain

for its citizens, whether native or naturalized, and irrespective of their

faith, the equality of privilege and treatment stipulated for all Amer-
ican citizens in Russia by existing treaties. Holding to the old doc-

trine of perpetual allegiance; refusing to lessen its authority by con-

cluding any treaty recognizing the naturalizati(m of a Russian sub-

ject without ])ri()r imperial consent; asserting the extreme right

to puni.sh a naturalized Russian on return to his native jurisdic-

dion, not merely for unauthorized emigration, but also specifically

for the unpermitted acquisition of a foreign citizenship; and sedu-
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lously applying, at home and through the official acts of its agents

abroad, to all persons of the Jewish belief, the stern restrictions

enjoined by Russian law, the Government of Russia takes ground not

admitting of acquiescence by the United States, because at variance

with the character of our institutions, the sentiments of our people,

the provisions of our statutes, and the tendencies of modern interna-

tional comity.
"

' Under these circumstances conflict between national laws, each

absolute within the domestic sphere and inoperative beyond it, is

hardly to be averted.'

" Since this report the position of the Department has not changed,

and its eflforts to secure uniform treatment for American citizens in

Russia, begun many years ago, have continued, although they have

not been attended with encouraging success.

" The Department of State now sends to all persons of Russian

birth who receive passports an unofficial notice showing what are the

provisions of Russian law liable to affect them, in order that they may
not incur danger through ignorance. In transmitting a copy of this

notice to the ambassador of the United States at St. Petersburg, for

his information, he was instructed February 15, 1901, as follows:
"

' The inclosed notice to American citizens formerly subjects of

Russia who contemplate returning to that country the Department is

sending to all persons born in Russia who receive passports. It is

sent to you merely for your information, and you are instructed that

it is not intended to mean that there has been any abatement on the

part of this Government in its policy of protecting equally natural-

ized and native-born Americans during their travels or sojourn

abroad, as the law requires. Nor does the notice foreshadow any

mitigation of such dissent as this Government may have expressed to

the laws or regulations of Russia which may deny equality of treat-

ment to all law-abiding American citizens, regardless of their place

of birth.'

"

Letter of Mr. Hay, Sec. o( State, to the House of Representatives, May 2,

1902, H. Doc. 590, 57 Cong. 1 sess.

In the negotiation of a naturalization treaty, no clause could be ad-

mitted that implied assent to the exclusion from the country of origin,

by reason of their creed, of persons or any class of persons who had

acquired American citizenship.

Mr. Hay, Sec. of State, to Mr. Wilson, min. to Roumanla, July 17, 1902,

For. Rel. 1902, 910.

H. Doc: 551—vol 4 9
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(4) JEWS IN PALESTINE.

§ 555.

In his No. 420, of August 7, 1885, Mr. Heap, American consul-gen-

eral at Constantinople, reported the expulsion from Palestine of two

brothers named Lubrowsky, naturalized American citizens, because of

their being of the Jewish faith.

In an instructi(m of August 21), 1885, to the American minister at

Coui^tantinople, the Department of State observed that the rights of

American citizens in Turkey under treaties were to be measured in a

certain degree by the rights conceded to other foreigners of the most-

favored nation, and for this reason the minister was to be " careful

. . . to nuike no untenable demand as of right.^^ Friendship and

comity, however, entitled the United States, said Mr. Bayard, " to

ask and expect that no race or class distinction shall be made as re-

gards American citizens abroad, and this Government cannot acqui-

esce in any such proscriptive measures which compel its citizens to

abandon Turkey solely on account of their religious proclivities."

Through the intervention of the legation and consulate-general the

order of expulsion was suspended. In approving their action, Mr.

Bayard said :
" This Government can not assent to any religious test

being applied to citizens of the United States by any power whatever.

No officer of the United States is constitutionally competent to admit

the validity of such a test. Hence, Mr. Heap's telegraphic instruc-

tions to Mr. Robeson that the Lubrowsky brothers should not yield to

the order of expulsion, unless force were employed, is approved as

discreet and proper."

Mr. Bayard, Sec. of State, to Mr. Cox, min. to Turkey, Aug. 29, 188.5 ; Mr.

Cox to Mr. Bayard, Sept. 24, 1885 ; Mr. Bayard to Mr. Cox, Oct. 15,

1885: For. Rel. 1885, 802, 804, 871.

vSeptember 28, 1887, the American consul at Jerusalem reported

the issuance by the Turkish Government of a special irade prohibit-

ing foreign Jews from settling in Palestine or from remaining there

more than a month. A copy of the consul's despatch was sent to Mr.
Straus, American minister at Constantinople, who, on January 28,

1888, reported that the grand vizier justified the new regulations on

the gi-ound (1) of religious fanaticism at Jerusalem, and (2) of

apprehension that the Jews would return in great numbers to Jerusa-

lem and attempt to restore their ancient kingdom. Against the

measure as thus explained Mr. Straus protested. The irade was
subsequently modified by an extension of the time allowed for pil-'

grimages to three months. On March 2, 1888, however, the Turkish
minister at Washington informed the Department of State that this
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extension was coupled with the condition that the pilgrims should

bear passports stating that they were going to Jerusalem on a pil-

grimage, and not for commerce or to reside. The Department replied

that the laAvs of the United States did not authorize the issuance

of such a passport. Up to March 2S, 1888, the Department of State

Jiad received no report of the expulsion of an American Jew from

Jerusalem.

Mr. Rives, Assist. Sec. of State, to Mr. Isaacs, Marcli 23, 1888, 1^7 MS.
Dom. Let. 503.

See For. Rel. 1889, 710.

See, also, Mr. Gresliani, Sec. of State, to Mr. Terrell, min. to Turkey, No.

2GG, Nov. 7, 1894, For. llel. 1894, 752.

Sept. 9, 1898, the Turkish minister at Washington wrote to the

Department of State that the " entry of foreign Israelites into Pal-

estine " was " prohibited," and that the imperial authorities had re-

ceived orders " to prevent the landing of Jewish emigrants ;
" and he

requested that steps be taken to prevent " the departure of groups

of Israelites for that province."

The Department of State, while joointing out that the executive

authorities possessed under the laws no power to comply with this

recpiest, stated that the announcement nuidc in the minister's note

would be made public, but also instructed the legation of the United

States at Constantinople luiofficially to ascertain whether the Otto-

man authorities intended to discontinue the permission theretofore

granted to individual Jews to visit and sojourn in Palestine for not

more than ninety days. The Ottoman minister of foreign affairs,

in response to an inquiry on the subject, said :
" There is no intent

to 2)revent American citizens, be they Jews or Christians, individu-

ally, as distinguished irom'en niasse^ to visit Syria or Palestine as

travelers, or who come as visitors; the only object is to prevent the

further colonization of Palestine l)y Jcavs, as the settlement there of

religious bodies in preponderating numbers may lead to political

complications, Avhich it is the purpose of the Ottoman Government

to avoid."

Ferrouii Bey, Turkish niin., to Mr. Day, v^ec. of State. Sejtt. 9, 1898. For.

Uel. 1898, 1087: Mr. Day. See. of State, to Ferrouii Bey. Turkish uiiu..

Sept. 13, 1898. Id. 1087; Mr. Hay. Sec. of State, to Mr. Straus, uiiu.

to Turkey, Oct. 14, 1808, iil. 1088; Mr. Straus to Mr. Hay, Nov. 22,

1898, id. 1092. 109:!.

See For. llel. 1888. II. l."')(!()-15(x8, 1588-1591.

By an order of the Turkish minister of the interior, which became

effective Jan. 15/29. 1901, foreign Jewish pilgrims or visitors were

allowed to sojourn in Palestine three months. Such a visitor was
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ivqiiirod. on an-iviii^ at Jaffa, to deposit his passport with the

Turkish autlioritics, aiul to receive in phice of it a Turkish permit,

which was to l)e surrendered in (ixcliange for his passport at the end

of his visit ; and in case he shouhl not leave when requested at the

expiration of liis permit, the consul of his nation was to be called

upon to comi)el him to go away.

Putting aside any question of racial or religious discrimination,

the Dejiartment of State, referring to instructions to Mr. Straus,

No. 13, Oct. 14, 1898, and subsequent correspondeuce as to the

Ottoman regulation respecting the entrance of foreign Jews into

Palestine, observed that the order appeared to establish the rule of

three months' permitted sojourn of American visitors to Palestine, for

which the United States had contended. The Dej)artment added:
" It should, however, be made clear to the Turkish authorities that

the consuls of the United States in Turkish jurisdiction are neither

directed nor permitted by law to assist the Turkish officers in their

execution of municipal laws or regulations, and therefore could not

intervene to constrain the departure of an American citizen from
Turkish jurisdiction. Neither can the consul be called upon to forego

the performance of his duty in case an American citizen should be

hai^shly dealt with in contravention of treaty or law.

"As the consul is without authority to compel a visiting American
citizen to deposit his passport and citizen papers in the consulate, it

would seem that he is not in a position to contest the Turkish require-

ment that such papers be surrendered to the Ottoman officers during
the time of sojourn in Palestine."

Mr. Hay, Sec. of State, to Mr. Griscom, charge at Constantinople, Feb.

28, ItWl, For. Rel. 1901, 517.

See, in this relation, Mr. Hay, Sec. of State, to Ferrouh Bey, Turkish
niin.. No. 10, Oct. 11, 1898, MS. Notes to Turkish Leg. II. 154; same
the same. No. 24, PYb. 9, 1899, id. 167 ; Mr. Hay to Mr. Straus, mln.

to Turkey, No. 69, Feb. 13, 1899, MS. Inst. Turkey, VII. .319; same to

same. No. Ill, May 1, 1899. id. S46; Mr. Hill, Act. Sec. of State, to

Mr. Cohen, Sept. 30, 1899. 240 MS. Dom. Let. 329; Mr. Adee, Act.

Se<-. (.f State, to Mr. Griscom, No. 283, Aug. 27, 1900, MS. Inst
Turkey, VII. 464.

(5) MORMONS.

§ 550.

The increase of Mormon emigration to the United States from
Austria is an evil to which the attention of the Austrian Government
may proper^ Ije turned, asking such measures for repressing such '

emigration as may be practicable.

Mr. Evarts, Sec. of State, to Mr. Kasson, Aug. 9. 1879, MS. Inst Austria,
III. 50.
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The Austrian Government subsequently took steps to check such emigra-

tion. (Mr. Frelinghuysen, Sec. of State, to Mr. Taft, July 28, 1884;

Mr. Frelinghuysen, Sec. of State, to Mr. Francis, Aug. 7, 1884

:

MS. In.st. Austria, III. 285, 288.)

" The accessions to the polygamous Mormon community are largely

drawn from the ignorant classes of Europe. A recent decision of the

Supreme Court of the United States has determined that the polygamy
of Mormonism is a violation of the laws of the United States respect-

ing the crime of bigamy, the provisions of which are embraced in

section 5352 of the Revised Statutes. A recent statute defines the

offense of polygamy and provides for prosecution and punishment.

It is believed that no friendly power will knowingly lend its aid to

attempts made within its borders against the laws and Government of

the United States.

"Accordingly, the diplomatic representatives of the United States

in Great Britain, Denmark, Sweden and Norway, Switzerland, Ger-

many, Austria-Hungary, Italy, Belgium, the Netherlands, and
France, have heretofore been instructed to urge the subject upon the

attention of the Governments to which they are accredited,' in the in-

terest not merely of a faithful execution of the laws of the United

States, but of the good order and morality which are sought to be pro-

moted by all civilized countries."

Printed Pers. Inst. Dip. Agents, 1885, § 181.

"As long as polygamy was one of the purposes of Mormon teaching,

the agents of this Government abroad were instructed to refuse pro-

tection to Mormon missionaries. Such repressive action was invited

in 1884 especially. (See For. Rel. 1881, pp. 10, 198, etc.) But
polygamy is now no longer announced as the chief tenet of Mormon-
ism, and the church has the same civil rights as are enjoyed by other

religious bodies in this country. If the Mormon missionaries in

Tahiti observe the civil law of marriage, as they profess to do, and

preach and practice no doctrine violating law or morality, they should

have the same impartial protection as other American citizens enjoy

for the defense of their just and lawful rights.

" The Department can not complain if, in accordance with local

regulations, they are forbidden to preach without a license, but it

can not acquiesce in the denial of a license for any trivial cause, or

at the arbitrary discretion of the authorities. Assuming that they

are law-abiding and moral teachers, they should have equal treatment

with other propagandists."

Mr. Uhl. Assistant Sec. of State, to Mr. Doty. U. S. consul at Tahiti.

.Tune 25. 1S9.5. For. Hel. 1S!>7. 124. Tliis liistTuction appears to have

been based on a letter of .Tune 24. 1S!>5. from Messrs. WdodruiT.

Cannon, and Smith. " first presidency of the Mormon Church," in
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which nssuruuces wow fjivoii as to the propriety of the objects of

the Moriuoii propajjcaiidisin. " The h'tter in question sets forth the

assurance on whicli tlie Department l)ase(l its views that Mormon
agents, as the churcli is now constituted, have the same right of

governmental protection as any other law-observing sect of American

citizens. If tliey preacli inunoral doctrines contrary to the law of

tlH' foreign country, intervention on their behalf can not be made;

if their teachings and i)ractice.s contravene the laws of the United

States, the sui»port of our public agencies can not be lent to their

foreign proi)aganda." (Mr. Adee, Acting Sec. of State, to Mr.

Kisley. nun. to Denmark. .July 2.3. 1807, For. Rel. 1897, 123.)

The American minister at Copenhagen, having remonstrated against a

decree of the Danish Government expelling two Mormon missionaries,

the Department of State ai)proved his action, saying that it had

nothing to add to the instructions to Mr. Risley of .Tuly 23, 1897, For.

Rel. 1897. 123. (For. Rel. 1900, 413-422.)

One of the missionaries afterwards received permission to pay a brief

visit to Denmark before his return to the United States. (For. Rel.

1901, 140.)

Mr. 81ierman, Secretary of State, in an instruction to Mr. Angell,

minister to Turkey, Jan. 11, 1898, said that he had, at the instance

of the Hon. Frank J. Cannon, a Senator of the United States from

Utah, issued circuhir letters to the diplomatic and consular officers

of the United States in Turkey, introducing Apostle Anthon H.

Lund, and Elder F. F. Hintze, of the Church of Jesus Christ of

Latter-I)ay Saints, who were about to visit Turkey for the purpose

of lookiug after the welfare of members of that church residing in

or u])on the borders of that country. As indicating the " present

attitude "" of the United States toward Mormon missionaries, he en-

closed a copj^ of the instruction of June 25, 1895, to Mr. J. Lamb
Doty, United States consul at Tahiti, and of the letter of June 24,

1895, from Messrs. Woodrufl, Cannon, and Smith, " first presidency

of the Mormon (Mnirch."

For. Rel. 1898, 1112.

September 12, 1898, Mr. Day, Secretary of State, addressed to

Mr. White, auibassador at Berlin, an instruction concerning the ex-

pulsion from Ilauover and Prussia of two citizens of the United

States, named Richards and Larkin, of Ogden City, Utah, mission-

aries of tiu' MoruioM Chui-cli. cliarged with |U'eachiug the doctrine

of their sect. The Dei)artui('ut of State suruiised that the action of

the German authorities was takeu uuder orders which resulted from
the circular note of August 9. 1879 (For. Rel. 1879, 11 and 12), in

which each friendly foreign government was invited to " take such

steps as may be compatible with its laws and usages to check the

organization of these criminal enterprises,'' namely, the recruiting

of the ranks of the Mormon Church, which was then avowedly polyga-

mous. Mr. White was instructed that if this was the case the instruc-
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tion sent to consul Doty, at Tahiti, June 25, 1895, supra, of which he

was furnished with a copy, would enable him to correct any misap-

prehension which he might find to exist in the minds of the Prussian

authorities, Mr. White was also furnished with a copy of the in-

struction to Mr. Doty of July 26, 1895.

Mr. Wliite reported that the reasons given by the police for the

expulsion of Messrs. Richards and Larkin were " that they were

troublesome foreigners, proselyting for the Mormon Church, an insti-

tution having a malodorous reputation in Germany, on account of

its supposed advocacy of polygamy, breaking up congregations, and

interfering with the peace of families by inducing young and inex-

perienced girls to leave their homes and emigrate to Utah." It seems

that they obtained written permission from the police to hold meet-

ings, but were afterwards ordered to leave the country " because their

doctrines were claimed to be pernicious and injurious to society.'"

For. Rel. 1808, .'^47-.*^r)4.

In the case of Lewis T. Cannon, a native citizen of the United

States, and Jacob Miiller, a naturalized citizen of the United States,

of AViirtemberg origin, who were expelled from Prussia in 1900, on

the ground that their preaching and practice of the Mormon re-

ligion rendered their presence objectionable, an ai)plication was made
by the American embassy in Berlin for the recall of the order of

expulsion, it being stated in respect of Mr. Cannon that he desired to

remain in Prussia as a student, in case he should not be permitted to

do so as a missionary. The Prussian Government replied that it did

not consider it practicable under the circumstances either to recall

the orders of expulsion or to permit Cannon to reside in Prussia as a

student.

Mr. White, ambassador to Germany, to Mr. Hay, Sec. of State, Feb. 14,

1901, For. Rel. 1001, 10.'..

4. EXTRATKRRTTORTAT. ToTTNTRTES.

(1) TREATY WITH .lAPAX, 1858.

^ 557.

By Article VII. of the treaty with Japan of 1858, it is provided

that "Americans who have been convicted of feh)ny, or twice con-

victed of misdemeanours, shall not go more than one Japanese ri

inland from the places of their respective residences; and all persons

so convicted shall lose their right of permanent residence in ffapan.

and the Japanese authorities may require them to leave the counti'v.''

It is further provided that a reasonable time, to be determined by the

American consular authority, but not in any case to exceed one year,

shall be allowed to such persons to settle their allairs. The i-ight of
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expulsion thus conceded " belongs to and must be exercised by the

Japanese Government." " The expulsion can neither be decreed nor

executed " by the consul, nor is the party's refusal to leave the country

a criminal offence of which the consular courts can take cognizance.

The consul's duty in such a case " is merely to abstain from inter-

ference," unless the right of expulsion " should b^ exercised in an

unnecessarily harsh and oppressive manner." The " same is true i«

respect to the means to be adopted to prevent the person expelled

from returning to the country. The consul has no authority to pro-

jiibit or prevent his return," this being " exclusively a matter for the

Japanese authorities.'' The consul therefore would not be authorized

to arrest him for refusing to leave the country. He would, however,

become subject to the criminal jurisdiction of the consul in case he

should, in defiance of or resistance to a Japanese order of deportation,

commit an act of criminal violence. In such a case his expulsion

could take place only after his punishment for the offence had been

imposed and completed.

Mr. Strobel, Third Assist. Sec. of State, to Mr. Abercronibie. consul at

Nagasalii, Feb. 1(5, 1894, For. Rel. 1894, 386; Mr. I'liI, Act. Sec. of

State, to Mr. Abercrombie, June 22, 1894, For. Rel. 1894, 389.

James C. Cavanaugh, who was convicted of manslaughter in the

American consular court at Nagasaki, and who was sent to San

Francisco for imprisonment, was there discharged on habeas corpus

by Mr. Justice Field of the Supreme Court of the United States. On
July 19, 1865, Mr. Seward, in ignorance of this fact, ordered that

Cavanaugh, who had returned to Japan and had again been arrested,

l)e removed from Japanese territory. On learning, however, that

Cavanaugh liad been discharged at San Francisco, Mr. Seward
instructed the American legation in Tokio that there appeared to

be no authority for his subsequent arrest and detention, but that he
had lost the privilege of residing in Japan; and that, if the authori-

ties of that Empire required him to leave the countiy, he was to be

discharged with explicit notice that if he remained in Japan it would
be at his own i)eril, and tliat he was no longer entitled to and would
not receive the protection of the T'^nited States.

Mr. Seward, Sec. of Statf , to Mr. Van Valkenburgli. No. 17, June 10,

18(>7, MS. Inst. Japan. I. 201.

(2) TURKEY.

§ 558.

It was alleged by the Turkish Government that Dr. Franklin, a

citizen of the United States, had killed a child by mali)i-actice.

Owing to the dispute as to jurisdiction of offences committed by
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V^ericans in Turkey, the Turkish Government sought to expel him
from its dominions, and requested the legation at Constantinople to

instruct the consul at Jerusalem to cooperate in his expulsion. The
minister of the United States declined to comply with this request.

His action was approved on the ground that the proposed action of

the Turkish Government appeared to involve an attempt to avoid the

stipulations of the treaty by resorting to the measure of expulsion.

Mr. Gresham, Sec. of State, to Mr. Terrell, min. to Turkey, Feb. 9, 1894,

For. Rel. 1894, 714.

Mr. Terrell, in his report of the case, stated that no instance had come
to his knowledge in which European powers had permitted their

native subjects to be capriciously expelled from Turkey, although

notoriously bad men had in rai'e cases, on application by the Porte,

been required by the minister to leave. (For, Rel. 1894, 713.)

See, however, supra § 463.

The Turkish Government promised that the Rev. Geo. Knapp, an

American missionary, who was charged with seditious conduct, should

not be compelled to leave Bitlis before the end of April ; but late in

March he was sent under escort to Alexandretta, presumably under

orders from the Sultan for his exp,ulsion from the country. At Alex-

andretta, however, his delivery to the American consular agent was

secured, and, although " expelled " was marked on his passport, he was

permitted to go to Constantinople. x\nother missionary was per-

mitted by the Turkish Government to supply his place at Bitlis.

The Turkish Government alleged that Knapp was one of the " main-

stays of the Hintchagist committee at Bitlis," and that he " indulged

in all sorts of subversive intrigues."

For. Rel. 1896, 900-914; continued from For Rel. 1895, II.

" The Government does not now concede and has not at any time

conceded any claim of Turkey to regard as subjects of the Empire
our citizens of Ottoman origin who may return there or to imprison

them because of their naturalization here without imperial con-ent.

This Government having exercised the sovereign right of excluding

aliens because they were such (as in the -case of Chinese laborers),

can not consistently deny that Turkey may exercise the same right.

We permit no other power to question oiir authority to determine

what aliens or classes of aliens are undesirable or dangerous, and

therefore recognize Turkey's right to take similar action."

Mr. Gresham. Sec. of State, to Mr. Lamont, Dec. 22, 1894, 200 MS. Dom.
Let. 703. See supra, § 463.
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5. War Measuues.

§ 559.

By tlio act of July 0, 1798, 1 Stat. 577, R. S. § 40G7, whenever there'

is a (lechired ^va^ bi'tween tlie United States and any foreign govern-

ment or any invasion or predatory incursion is perpetrated, at-

tempted, or tlireatened against the territory of the United States

by a foreign government, and the President makes public proclama-

tion of the event, all male natives, citizens, denizens, or subjects of

the hostile government who are fourteen years old and upward and

who are not actually naturalized may be arrested and removed as

alien enemies; and the President is authorized to direct the conduct

to be observed on the part of the United States toward the aliens who
are liable to removal, the manner and degree of restraint to which

they shall be subject, and the conditions and security on which their

residence may be permitted.

By the act of July G, 1812, 2 Stat. 781, R. S. sec. 4068, when an alien

who becomes liable to removal as an enemy is not chargeable with

actual hostility or other crime against the public safety, he must be

allowed for the recovery, disposal, and removal of his goods and

effects and for his departure the full time which may be stipulated in

any treaty; and where no such treaty exists the President may fix

such reasonable time as may be consistent with the public safety and

accord with the dictates of humanity and national hospitality.

l\y the act of July G, 1798, 1 Stat. 577, R. S. sec. 40G9, the courts of

the U^nited States having criminal jurisdiction are, after the Presi-

dent has issued his proclamation, required, upon complaint that an

alien enemy is at large within the jurisdiction, to the danger of the

public peace or safety and contrary to the tenor and intent of the

proclamation or other regulations which the President may have

established, to cause such alien to be brought before them and exam-

ined, and, suflicient cause appearing, to order him to be removed from

the United States or to give sureties for his good behavior or to be

otherwise restrained conformably to the President's proclamation or

regulations, and to impriscm or otherwise secure such alien till the

order made concerning him shall be performed.

" Tt is not oidy the right but may sometimes be the duty of states

to establish checks upon the transit and sojourn of
Civil War reguia-

foi-j.^nrncrs, however harsh those regulations mav ap-
lations.

'^
' *

pear, or opposed to old established policy. Indeed,

in two countries where more freedom of entry and exit and fewer
restrictions are to be met with than elsewhere, within the last few
years such regulations have been published. Thus, during the revo-

lutionary period of 1848, an act of Parliament (11 and 12 Vict, c.
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20) was passed in Great Britain ... by which power was given

to the executive in England and Ireland to remove aliens from the

realm; and in the United States it was declared, by an order, dated

19th August^ 1861, ' that no person, if a foreigner, should be allowed

to land in the United States, without a passport from his own Gov-
ernment, countersigned by a minister or consul of the United States. '

"

Abdy's Kent. 110. See London Times. .January 2, 18C.">.

The order of Aug. 10, 1801, as is elsewhere shown, was a war measure,

and was not confined to aliens. It prohibited any person from leav-

ing the United States except with a passport either issued from the

Department of State or countersigned by the Secretary of State, and
forbade any person to land without a passport from a minister or

consul of the United States, or, if a foreigner, from his own gov-

,
ernment. eoinitersigned by such minister or consul. See supra, §§ 582,

533, where the subject is more fully treated.

By a proclamation of the President of May 8, 1803, aliens who had
made a declaration of intention to become citizens of the United

States, and who, by acts of Congress of the same year, were required

to perform military duty and were also declared to be entitled to

passports and protection, were allowed a period of sixty-five days m
which to depart from the United States. The requirement of mili-

tary service Mr. Seward defended on the ground that the legis-

lation in question constituted an exercise by Congress of its power
to pass laws of naturalization and as such had the eflfect of convert-

ing the aliens in question into citizens, if they remained in the United

States. If they did not wish to accept the character of citizens, they

might depart as aliens.

Mr. Seward, Sec. of State, to Mr. Dayton, min. to France, .Inly 20. 18*^1

MS. Inst. France, XVI. 408. See supra. §§ 405. .548.

Mr. Seward's argument should be r(>ad in connection with the discussion

of the voluntary nature of expatriation, in the chapter on Nationality,

.supra, particularly § 37S.

On information that four citizeus of the Ignited States were ai'-

rested, without any assignuient of cause, by the uiilitary authorities

in the province of Santa Clara, Cuba; that afterwards, when they

were provisionally released, they were cited to api)ear before (he

military conunandant, who, by order of the cai)tain-general. directed

them to leave within twenty-four hours and proceed to Ilavaua.

there to be banished from the island; and that, although the time ol"

their departure was extended to forty-two houi'san<l transi)ortation to

Havana was furnisiied them, they were obliged to leave their families

behind them without resources, and were actually exi)elled fi-oni Cuba,

the Secretary of State of the United States said: '" Tlie i-ight of

Spain, as of every other sovereign state, to expel aliens need not be

discussed. If the right be conceded to the fullest extent, the nuxle of
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its exercise may be so harsh, unreasonable, and oppressive as to give

just ground of complaint, and was so, beyond all doubt, in the four

cases now under consideration." He further declared that the United

States would '' denumd adequate redress for the indignities and inju-

ries " inflicted, and would expect such precautionary measures to be

taken as would prevent such cases in the future.

Mr. Olney. Sec. of State, to Mr. Dupuy de L6me, Span, min., Sept. 27. 1895,

For. Kel. 1895. II. 1229.

The Spanish minister, while suggesting that the reports of the circum-.

stances were exaggerated, declared that, if the American citizens in

question had been " annoyed and persecutetl, His Majesty's Govern-

ment, which is resolvetl that the laws shall be resi^ected, both by

those who live in Spanish territory and by those who are bound to

guard the laws and to have them executed, will punish all who have

committed any wrong, and will make reparation for it if there has

been any." (Mr. Dupuy de Lome, Span, min., to Mr. Olney, Sec. of

State, Oct. 2. 1895, For. Rel. 1895, II. 1230.)

November 15, 1897, Seiior Gullon, Spanish minister of state, wrote

to Mr. Woodford that the Spanish Government, being desirous to

contribute to the pacification of Cuba by acts of mercy toward per-

sons who were subject to the action of the courts or who were under-

going penalties for political offenses, had presented to the Queen a

decree empowering the governors-general of Cuba and Porto Rico to

grant pardons in all cases in which they thought proper to do so. In

accordance with this decree, pardon had been granted to the crew of

the bark Competitor^ and the American citizens involved would be

placed at the disposition of the consul-general of the United States

at Havana, " informing them that they are free, but that they must
leave the Spanish territory and not come back to it without a special

authorization."

The Department of State replied that it deeply appreciated " the

generous and humane motives which have prompted this act of

grace."

For. Rel. 1898, 1022, 102.3-1024.

With reference to the order of the Ottoman Porte, which required

all subjects of Greece to depart from the Empire in fifteen days,

Mr. Terrell, United States minister at Constantinople, on April 24,

1897, expressed the hope that the time would be extended for the

departure of a number of peaceful Greeks who were in the employ of"

American citizens. It was represented that their abrupt expulsion

would result in serious pecuniary loss, as in the case of the Stamford
Manufacturing Company, among whose employees at Alexandretta

were three Greeks, one of whom luid $40,000 of the company's prop-

erty in his hands unaccounted for, and two were engineers whose
departure would cause the factory to be closed.
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May 7, 1897, Mr. Terrell reported to the Department of State that

permission had been given for the Greek agent of the Stamford

Manufacturing Company to remain for a time to settle his accounts,

and that a general order for further extension of time for Greeks to

depart had been issued by the Porte. A disposition was shown to

make special exemptions for individuals on the application of diplo-

matic representatives.

For. Kel. 1897, 585-588.

" I inclose herewith a memorial filed in the Department by Mr.

Frank Crus, complaining of his expulsion by British authorities

from South Africa. ...
" The Department refers in this connection to its instructions No.

461, of October 6, and No. 468, of October 16, ultimo, for your guid-

ance in this case.

" WTiile at all times asserting the right of expulsion by a state

from its territory of persons who are dangerous to its security, the

Government of the United States, in consonance with the enlight-

ened precepts of authoritative writers on international law, and

especially of the more recent ones, does not assert in practice the

existence of the right without just grounds for expulsion, which

grounds and the evidence thereof it believes the expelling Govern-

ment may be expected to communicate to the Government of the

person expelled, as well as the evidence showing the reasonableness

of such expulsion. It is not believed that Her Majesty's Government
will assert an arbitrary right of expulsion which it has not been the

practice of the Government of the United States to assert for itself.

" You will therefore bring the matter to the attention of Her
Majesty's Government and request an investigation of the facts and

for such further action as may be equitable and just in the premises."

Mr. Ilaj-, Sec. of State, to Mr. Choate, ainb. to England, No. 494, Novem-
ber 14, 1900, MS. Inst. Gr. Br. XXXIII. 505.

See, as to the South African Deportation Claims Commission, Mr. Hill,

Act. Sec. of State, to Mr. Choate, No. G;?5. May 17, 1!X)1, id. 608. It

is stated in this instruction that the Department of State had re-

jected as without merit certain claims of British subjects for deporta-

tion from Hawaii during the royalist insurrection in 1893 ; that the

British Government then proposed arbitration ; and that the Depart-

ment made a counter-proposal to submit to a common arbitration

both the Hawaiian and South African deportation claims.

In December, 1901, the British war office gave notice that '" in con-

sequence of the establishment of martial law in all Soutli African

ports," no person, except under special circumstances, would, on or

after Jan. 1, 1902, be allowed to land in that country without a

permit. This permit was to be obtained in the United Kingdom and

the British colonies from certain designated officials, and in foreign
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countries from the British consul at the port of embarkation, and

was to l)e issued only on evidence that the a])plicant possessed at

least iilOO or was in a position to maintain himself on arrival in

South Africa. It entitled the holder only to land. In order to

proceed inland, it was necessary to obtain a permit at the port of

disembarkation.

The London Tiuios. wccly cd.. Dec. tJ, I'JUl, p. 778, column 4 ; Consular

Reports (Feb. HK)L'), LXVIIL 149. See supra, §533.

VL COSTROL OF IMMIGRATION.

1. Compulsory ob Assisted Emigration.

§ 500.

Mr. Kinu to the Duke of Portland.

•' Private. » Margate, Sep. 13, 1798.

•'My Lord:

''.The publication of the reports of the secret committees of the

Irish Parliament relative to the late rebellion seems to put beyond

all doubt the object and expectation of its leaders; the principles,

and opinions of these men are in my view so conformable to those

which have unhappily prevailed in France, so dangerous, so false,

and so utterly inconsistent with any practicable and stable form of

government, that I feel it to be a duty to my co«ntry to express to

your grace my earnest wishes that the United States may be excei^ted

from the countries to which the Irish state prisoners shall be per-

mitted to retire.

" I certainly do not think they will be a desirable acquisition to

any nation; but in none would they be likely to prove more mis-

chievous than in mine, where from the sameness of language, and
similarity of laws and institutions they have greater opportunities

of propagating their principles than in any other country,
" I have on many occasions been sensible of your grace's friend-

ship for my country: but at this period of rational alarm when all

that has l)ecn l)est and most wisely settled by our common ancestors

is attempted to be torn up. and subjected to new speculations and
experiments, your grace can afford us no stronger or more valuable

token of your regards than by an interference with His Majesty that

shall prevent any of the Irish state i)risoners (who appear to be the

converts and agents of the new school of philosophy and politicks)

from seeking an asylum in America.
" With the most perfect consideration, I have the honor to be, my

lord, your grace's ob & hund st, ,, -r.
. KuFus King.

" Duke of Porfland, c^c., &c., &c."

Enclosure with Mr. Kind's despatch from London, No. 3, Oct. 0, 1798, 7

MS. Desp. from England.
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Duke of Portland to Mr. King.

" Private.

" London, Saturday, 21id Sepr.., 1798.

" Dear Sir : I sincerely beg your pardon for having so long delayed

to return an answer to the letter you did me the honor of writing to

me on the 13 inst. on the subject of the countries to which the Irish

state prisoners shall be permitted to retire.

" It is unnecessary that I should trouble you with a detail of the

difficulties and objections which will embarrass the choice of a })roper

residence for them, and much more so I trust that I should assure

you of my entire concurrence in the opinion and wishes which the

consideration of the subject has led you to express. I can assure you

with the most perfect confidence that the King will never permit any

of the persons in question to set his foot in the Territory of any State

in amity with his Majesty by Avhom there is any reason to suppose

that such a visitor would be objected to.

" I can not but be flattered by the manner in which you express

your sense of my conduct, though you really do me more than justice,

and I will therefore take the liberty to add from myself that from the

knowledge my particular situation has furnished me with of the

sentiments and the declarations of these prisoners even since their

confession, the country of the United States is the last in the world

which I should wish to see become their residence.

" Believe me, sir, with very sincere regard & esteem, your faithful

most ob. humble servt.,

" Portland.
" Rurus King, Esq., etc., etc."

Enclosure with Mr. King's despatch No. 3, Oct. 6, 1798, 7 MS. Desp. from

England.

Mr. King to the Duke of Portland.

" Private.

" Great Cumberland Place, Octo")' 17, 1708.

" My I^rd : I am concerned to trouble your grace again on the

subject of the exile of the Irish state prisoners, especially after the

friendly assurances that your grace has had the goodness to give me,

and which have induced me to believe that they w'd not be permitted

to go to America. But the late accounts from Ireland which, I h()])e

inaccurately, state that preparations are making to send them to the

United States, give me much anxiety lest I have omitted any further

step that might have been expected or proper in order to ])revent it.

It is true that the President of the United States has power to deny,

and in my opinion will refuse them a residence among us, [)rovi(led

he is apprized of their names and delin<iuencv; but of these he may
be ignorant, especially as I have expressed to him my exi)ectati()n

that they would not be permitted to go to America. If His Majesty's
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(government is still free to decide, I must repeat my earnest hope

that these delinqiients may not l>e permitted to proceed to the United

States—if the permission of (rovernment has already been given, I

take the liberty to ask of your grace a list of the names, and a

de.scription of the persons of those of the state prisoners who are to

be sent into my country, in order that I may if possible in season

apprize my (irovernment of the measure.

" It is quite possible and I still hope, that these publications are

altogether erroneous; in this case 1 might beg your grace's pardon

for having thus unnecessarily troubled you on a subject that through

your obliging interference has been already satisfactorily decided.

'' With the most perfect esteem and respect, I have the honor to be,

" Your grace's mo. obt. & very humble servt.,

" RuFUS King.
" His Grace

" The Duke of Portland, &c., &c., «&c."

Duke of Portland to Lord Corntcallis.

Whitehall, 17 October, 1798.

" My Lord :

" The systematick attempts which have been constantly making by

the French Gov't to overturn the present Constitution of the United

States have naturally rendered the American minister particularly

attentive to every circumstance which bears the appearance of con-

tributing in any degree to the accomplishment of that design. In the

publication, therefore, of the terms upon which the lives of the Irish

traitors were spared, he thought he saw that his country was threat-

ened by a prospect of the introduction not only of principles of that

dangerous tendency, but of missionaries of the most alarming de-

scription, and these apprehensions being confirmed and increased by

newspaper reports and extracts of private correspondence, he w-rote

me the letter of which I enclose your excellency a copy, to which I

returned the answer which you will also find enclosed, by which your

excellency Avill see what has passed between him and me upon this

.subject. But that your excellency may have no doubts of the senti-

ments of the King's confidential servants upon the question generally

of the right wliich one state possesses to transi)ort its subjects into the

territories of another, I am to inform you that we are clearly of opin-

ion that no such right exists according to the law of nations, and

consequently that His Majesty has not the power to banish any one of

his subjects to the dominions of any other state, or to authorize him
to settle or to land them there without the consent of that state hav-

ing been first specifically obtained. It is unnecessary, therefore, for

me to enter into the policy of the measure. But I might not abstain
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from adding that if the question of right was uncontrovertibly estab-

lished to be. the reverse of what I have stated it to be, considering the

actual circumstances of the United States and their relative situation

to this country and France, His Majesty would not permit any step

to be taken Avhich could give the United States any sort of umbrage

or offence, and this step less, if possible, than any other, from the

effects it might be capable of producing on that Government, and the

injury which might result from it to the general happiness of man-
kind. The paragraphs which I have seen within these two or three

last days, purporting the immediate departure of your state pris-

oners for America, have made me feel it necessary for me to write thus

fully to your excellency upon this subject, and to acquaint you that it

is His Majesty's commands that not one of the traitors whose lives

have been spared upon condition of being banished from Ireland &
passing the remainder of their days in the dominions of some state

in amity with His Majesty, shall be suffered upon any account what-

ever to go to or reside within the territories of the United States until

His Majesty's express permission for that purpose shall have been

signified to your excellency by one of His Majesty's principal secre-

taries of state.

" I have the honor to be, &c., &c., Portland.
" His Excellency,

" The Lord Lieutenant or Ireland,
" &c., «S:c., &c."

Enclosures with Mr. King's despatch No. 6, Oct. 19, 1798, 7 MS. Desp. from

Enghind.

" Your timely interference to prevent the emigration of the Irish

traitors to this country is extremely acceptable to the President; but

if removed to any other country many of them will probably find

their way hither; and therefore not only a list of their names, but

descriptions of their persons and their ages, would be very useful to

us, if attainable."

Mr. Pickering. Sec. of State^ to Mr. King, Feb. 5, 1799, MS. Inst. U. States

Ministers, V. 61.

The Government of the United States " is not willing and will not

consent to receive the pauper class of any conmiunity who may be sent

or are assisted in their emigration at the expense of government

or of municipal authorities."

Mr. Fish, Sec. of State, to Mr. Moulding, Dec. 26, 1872, 97 MS. Dom.
Let. 87.

" While, under the Constitution and the laws, this country is open

to the honest and industrious immigrant, it has no room outside of its

H. Doc. 551—vol 4 10



146 ALIENS. [§ 560.

prisons or almshouRes for depraved and incorrigible criminals or hope-

lessly dependent paupers, who may have become a pest or a burden, or

both, to their own country; and the sending of such persons to our

shores by the public authorities of Switzerland, either local or

supreme, can not bo looked upon otherwise by this Government than as

a violation of our national hospitality and a disregard of the spirit of

comity and good neighborhood, which it is so desirable to foster and

cherish between two nations bound so closely by the ties of long and

unbroken friendship and kindred institutions, as are the United

States and the Swiss Republic."

Mr. Blaine, Sec. of State, to Mr. Cramer, Dec. 3, 1881, MS. Inst. Swltz. II.

124.

" The policy of assisted emigration is likely to send to lis many
who, lacking the qualities to secure a passage to America for them-

selves, and depending upon Government aid for this, presumably do

not possess the qualities to successfully cope with the adverse cir-

cumstances which must necessarily attend their first efforts in a

strange country, and it is in this natural tendency of such a policy

that we find a legitimate reason for objection to its enforcement by

Great Britain. Honest, industrious, and frugal immigrants will

always be gladly received here, but this Government can not look

without deep concern upon any action by a foreign Government
which tends to unloading its paupers, its ' ne'er-do-wells,' its aged

and infirm, its cripples and weak-minded upon us, that we may
afford that support through taxation which their native country owes

them.
'' It is quite evident how the assisted emigration of such thriftless

and dependent classes may at once relieve the burdens of the home
community and entail corresponding burdens on a foreign commu-
nity to an extent to justify international remonstrance. It is

equally clear that the expedient of assisting emigration by (xovern-

ment aid is one only to be resorted to under circumstances which shall

produce the greatest good to all alike, analogous, for instance, to an

enlightened scheme of colonization. The object in view should

rationally be not mere deportation of unproductive elements, but to

offer to those whose home productiveness is impeded the advantages

of a fresh start in life under more auspicious surroundings, such as

the Great "West supplies, whether in Canada or the United States.

To such emigration as comes to its shores, willing, and. within projjer

limits, able to join in the general work of production and self-

sustenance, neither a fruitful- dependency of the home state nor a

friendly foreign state can rightly object."

Mr. J. Davis, Acting Sec. of State, to Mr. Lowell, xMay 25, 1883. For. Ilel.

1883, 422, 4?:?.



§560.] COMPULSOKY OR ASSISTED EMIGRATION. 147

" Question has arisen touching the deportation to the United

States from the British Islands, by governmental or municipal aid,

pf persons unable there to gain a living and equally a burden on the

community here. Such of these persons as fall under the pauper

class, as defined by law, have been sent back in accordance with the

provisions of our statutes. Her Majesty's Government has insisted

that precautions have been taken before shipment to prevent these

objectionable visitors from coming hither without guarantee of sup-

port by their relatives in this country. The action of the British

authorities in applying measures for relief has, however, in so

many cases proved ineffectual, and esj^ecially so in certain recent

instances of needy emigrants reaching our territory through Canada,

that a revision of our legislation upon this subject may be deemed

advisable."

President Arthur, annual message, Dec. 4, 1883, For. Rel. 188.3. iv. See

also President Arthur, annual message. Dec. 6, 1881. For. Rel. 1881, v.

November 22, 1884, a Swiss newspaper published a statement that

the authorities of the canton of Zug had granted the petition for

pardon of one Binzegger, who was sentenced in 18()T to life impris-

onment for incendiarism, on condition of his promised emigration to

America. The American legation at Berne asked the federal council

to call the attention of the cantonal authorities to the laws of the

United States which prohibited the landing of such persons. The
action of the legation was approved by Mr. Frelinghuysen, with the

statement that it was presumed that the federal council would pre-

vent the consummation of the design to land a criminal in the

United States, " as a violation of the comity which should obtain

between the two Governments." The federal council, in rej^ly to the

legation, stated that Binzegger had been pardoned by the cantonal

authorities on the ground of his good conduct during imprisonment;

that he had been pardoned without any restrictive condition, and that

he had manifested no intention of emigrating to the United States,

but intended to go to Buenos Ayres.

Mr. Cramer, min. to Switzerland, to Mr. Frelinghuysen. Sec. of State,

Nov. 2G, 1884; Mr. Frelinghuysen to Mr. Cramer. Doc. 11. 1884;

Mr. Cramer to Mr. Frelinghuysen, Dec. 18, 1884: For. Rel. 188.^>,

792, 793.

The federal council, in its reply to Mr. Cramer, Decemher 15, 1884. said

that the federal authorities had done all in their power to prevent

the emigration of i)ersons to countries where they were not jier-

mitted to landi hy introducing into the law of Decemher 24. 1880.

concerning the operations of emigration agents, a provision pro-

hihiting such agents from exitediting the emigration of such persons

as the laws of the country of their prospective destination excluded.

(For. Rel. 1&S.5, 794.)

See the circular of the Department of State of Dec. 27. 1884, in i-ogard

to the immigration laws.
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" The shipping of known paupers or criminals to the United

States is regarded as a viohition of the comity which ought to charac-

terize the intercourse of nations, and should be prevented by every

proper measure."

Printed rersonal Instniftions to Diplomatic Agents, 1885, § 18(J.

April 25, 1887, the British miiuster at Washington inquired

whether under the existing law "' Irish emigrants sent out at the

public cost," and who had " friends in the United States able to

help and supi)ort them," would l)e allowed to land.

May 7, 1887, Mr. Bayard, then Secretary of State, quoting the

provisions of sec. 2 of the act of August B, 1882, which required

the exclusion of " any person unable to take care of himself or her-

self without becoming a public charge," said it was impossible to

give any general assurance that persons belonging to a particular

class would not be obnoxious to the provisions of the law. Besides,

said Mr. Bayard, the United States could not fail to look with dis-

favor and concern upon the sending to this country by foreign gov-

ernmental agencies and at the public cost of persons not'only unlikely

to develop qualities of thrift and self-support, but sent to the United

States because it was assumed that they had " friends " there able

to " help and support " them. AVhile the mere fact of poverty had

never been regarded as an objection to an immigrant, yet persons,

whose only escape from immediately becoming and remaining* a

charge upon the community was the expected but entirely contingent

voluntarily help and supjwrt of friends, were not a desirable acqui-

sition to the population, " and their exportation hither," added Mr.

Bayard, " by a foreign governme^it in order to get rid of the burden
of their support could scarcely be regarded as a friendly act, or in

harmony with existing laws."

May 17, 1887, the British minister intimated that the intending

emigrants were " not paupers, but crofters, whose passages are only

partly paid from public funds,"

May 20, 1HS7. Mr. Bayard rei)lied :
" For the reasons stated in

my note of the 7th instant, the Department is unable to give any
assuraaces that any particular class of immigrants will be per-

mitted to land. The jirovisions of the law look to the actual condi-

tion of each person, and are impartial in their operation."

Sir L. Wost. British niin.. to Mr. Bayard. Sec. of State, April 25. 1887;
Senate. Kelt. 27. 1888. 1<;7 MS. Doni. Let. .30r>. saying that tho Dopart-
May 17, 1.S87: Mr. Bayard to Sir L. West, May 20, 1887: For. Rel.

1887. 520. .539.

See, In this relation. Mr. Bayard. Sec. of State, to Mr. Mitchell. U. S.

Senate. Feh. 27. 1888. 107 MS. I>oni. T>et. :MM\. sayinp that the Depart-
ment of State was nnnltle to nHpiest from the (iernian (Jovernnient

. an assurance that one of its former subjects, from the island of
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Fohr, would not, if returned, be expelled. Mr. Bayard said :
" Dur-

ing the past year numerous applications have been made by foreign

governments to the Department to obtain an assurance that certain

of their subjects would be permitted to enter the United States and

reside here, it being feared that they might be expelled on the ground

that their immigi-ation was contrary to the laws of the United States

in relation to contract laborers and paupers. In every case the Depart-

ment has refused to give any assurance on the subject."

In June, 1887, the legation of the United States in Paris was

instructed to call the attention of the Frerreh Government to a report

of an attempt on the part of the agents of France in New Caledonia,

or possibly in Tahiti, to import pei'sons af the criminal classes into

the United States. The Department of State observed that such a

movement " could not but cause grave concern, and, if executed

by French governmental authority,'" would be " regarded as a dis-

tinctly unfriendly act, against which unequivocal remonstrance

would be necessary." The Department added, however, an expres-

siofn of confidence that such a step would not have the sanction of

the French Government. The French Government replied that the

report concerning the action of the colonial authorities was erro-

neous, but added that, in order to afford entire assurance on the sub-

ject the minister of the marine and the colonies had *' written to

the governors of Xew Caledonia and Guiana to request them to

suppress, until further orders, all authorizations for departure of

liberated convicts having the United States for destination.''

Mr. Bayard, Sec. of State, to Mr. McLane, min. to France, June 14, 1887

;

Mr. ^^ourens, min. of for. afif., to Mr. McLane, Aug. 20, 1887 ; For.

Rel. 1887, 302, 350.

See, in relation to this subject, S. Ex. Doc. G2, 4G Cong. 3 sess.

In 1891 the United States protested against the assisted emigra-

tion from Austria of one Nikolaus Bader, who was acquitted of crime

on the ground of insanity ftnd afterwards released as cured, and

assisted with communal funds to go at his own desire to the United

States. He was sent back, and Avith the protest the iiK'ident was

treated as ended.

For. Rel. 1801, 17-10. 20. 20-.30.

Count Welsersheimb. im|)erial-royal minister of foreign affairs, in a

note to Mr. Grant, Sept. 5, 1801, said: "Every state has at its com-

mand sufficient power to exclude individuals whose stay within its

limits, for s<ime reason or other, ai)pears not to be desirable."

(Id. 30.)

Representations were also made to Cermany. id. 500.
*

January 5, 1892, the British minister at "Washington asked for the

suspension of an order made at New York for the deportation of John

Gibbons and family as assisted emigrants. He represented that Gib-
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bons was an army pensioner; that his pension had been commuted to

the amount of more than fc'JOO, which was in charge of the British con-

sul-general at Xew York ; and that his passage money,though advanced

by the war office, was paid out of funds due him." The order was sus-

pended pending an investigation. It was further represented that Gib-

bons was an able-bodied man, with a healthy wife and five healthy chil-

dren ; that the eldest girl, who had been allowed to land, had already

procured a situation ; that (libbons's brother, who lived in Jersey City,

could obtain employment for him at once; and that the wife was a

woman quite capable of taking care of her family and herself. It was

fiiuilly decided to allow Gibbons and the members of his family de-

tained with him to land; but it was at the same time stated that what-

ever might be the merits of this particular case, it was not to be con-

sidered as a 23recedent, since the general practice of allowing persons

of his class to land would violate the immigration laws. In this rela-

tion it was stated that it was understood to be the practice of the

British war office, particularly in the case of invalid or disabled pen-

isioners, to commute their pensions and pay them a lump sum on con-

dition that they emigrate to another country, the commutation being

sent to a British consul in the country of intended future residence

and paid to the commuter after his landing there, when it was
apjjarently certain that he would not be a further burden upon the

British revenues.'' The British war office in reply stated that it did

jiot desire to allow men unfit to earn their own living to emigrate to

foreign countries; that the commissioners of Chelsea Hospital re-

quired (1) that the man be found medically sound, (2) that he have

letters from friends promising employment or a home, (3) that he

emigrate with his family: and that the commissioners were so far

from encouraging couunutations that nine out of ten applications were

refused because they did not fulfill those conditions.'^ The Treasury
Department replied that no discrimination would be made against

connnuted pensioners as such; that the law would be applied to them
only when they came within the excluded classes, and that such a pen-

sioner would not be i)ermitted to land if it appeared " that the amount
of money resulting from such commutation of pension is not sufficient

to i)reserve the inunigrant from becoming a public charge for any
considerable length of time, if he is otherwise unable or unwilling to

oSlr .7. Pauncofoto. liritisli nrmistor. to Mr. Rlaitie. Soc. of State, .Tan. 5. 1802,

For. Kel. 1H;>2, 2(\(\. StM>. also, pajios 2(;7-2(kS.

6 Mr. Blaine. Sec. of State, to Sir .1. Pauncefote, British minister, Jan. 22,

1892, For. Kel. 1,S!»2, 2»;!>. enclosinj; a letter of the Acting Secretary of the
Treasury and a report of the Superintendent of Immigration at Xew York City.

c Sir J. Paunc«'fote. British minister, to Mr. Blaine, Sec. of State, March 8,

1892, For. Rel. 1892, 272.
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earn a livelihood," or if he came within any of the other excluded

classes."

" The United States welcomes now, as it has welcomed from the

foundation of its Government, the voluntary immigration of all aliens

coming hither under conditions fitting them to become merged in the

body politic of this land. Our laws provide the means for them to

become incorporated indistinguishably in the mass of citizens, and

prescribe their absolute equality with the native born, guaranteeing

to them equal civil rights at home and equal protection abroad. The

conditions are few, looking to their coming as free agents, so circum-

stanced physically and morally as to supply the healthful and intelli-

gent material of free citizenhood. The pauper, the criminal, the

contagiously or incurably diseased are excluded from the benefits of

immigration only when they are likely to become a source of danger

or a burden upon the community. The voluntary character of their

coming is essential; hence we shut out all immigration assisted or

constrained by foreign agencies."

Mr. Hay, Sec. of State, to Mr. Wilson, min. to Roumania, July 17, 1902,

For. R»l. 1902, 910. 912.

2. Power to Regulate Immigbation.

§ 561.

The power to regulate immigration is an incident of the sovereign

right to expel or exclude objectionable aliens. The exercise of the

power in a particular country is governed by the constitution and

laws. In the United States it belongs to the National Government,

as part of its power to regulate commerce.

" The statute of 2d of August, 1882, prohibiting the immigration

of a * lunatic, idiot, or any person unable to take care of himself or

herself without becoming a public charge.' applies- by its terms only

to persons who are not citizens of the United States."

Mr. Porter. Act. Sec. of State, to Mr. Winchester. luiii. to Switz., No. 4.

.July 11. 1885. For. Rel. 1885, 807.

The question whether a person held for deportation as an alien

immigrant is in reality an alien is open to inquiry in the courts, on an

allegation of citizenship of the United States.

Gee Fook Sing v. United States. 49 Fed. Rep. 140. 7 V. S. App. 27. 1 C.

C. A. 211; In re Panzara. 51 Fed. Rep. 275: In re Moses. 8;} Fed.

Rep. 995.

a Mr. Blaine. Sec. of State, to Sir .1. Pauncefote. British minister. May 2. 189-_'.

For. Rel. 1892, 270.
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The plenary power of the legislative branch of the government to

provide for the exclusion of aliens applies to those who have acquired

a doniicil in the United States, as well as to those who have not: and

an alien, who is otherwise liable to exclusion under the immigration

laws, may be deported, although he has acquired such a domicil.

Fong Vue Ting r. I'liitod States, 149 U. S. 698, 13 Supreme Ct. 1016.

See In re Ota. 96 Fed. Kep. 487.

"Where a naturalized citizen of the United States married his niece

in Russia, and had by her a child, it Avas held that as the marriage,

though valid in Russia, could not, by reason of its incestuous char-

acter, be recognized in the United States, the woman and her child

were liable to be deported as aliens likely to become public charges.

United States v. Rodgers (1901), 109 Fed. Rep. 886.

An alien woman, who, pending proceedings for her deportation

from the United States under the immigration laws, marries a citi-

zen of the United States, at once takes the status of her husband, and

is entitled to be discharged on a writ of habeas corpus.

Hopkins v. Facbant (1904), 130 Fed. Rep. 839.

Although by the provisions of the acts of April 12, 1900, and July

1. 1902, the people of the island of Porto Rico and of the Philippine

Islands are declared to be citizens of those islands, respectively, " and

as such entitled to the protection of the United States," the citizens

and residents of those islands are admitted to the United States on

the same conditions as " people from countries over which the United

States claims no right of sovereignty whatever," and are therefore

subject to the laws regulating immigration, including those which

prescril)e the payment of the head tax, and, so far as applicable, to

the laws relating to the exclusion of persons of the Chinese race.

'freasury I)ei)t. (Mrcl., No. 97. Aug. 2, 1902. .signed by tlie ronm-Cjen. of

Inunigr., and approved l)y tlie Sec. of tbe Treas.

It was subsequently held, however, by the Supreme Court that the

immigration act of March 8, 1891, 26 Stat. 1084, relates to persons

owing allegiance to a foreign government, and does not embrace citi-

zens of Porto Rico, who, since the aimexation of the island to the

United States, are not ** aliens," and are not, when arriving in ports

of the mainland of the United States, to be treated as "alien

immigrants."

Gonzales r. Williams (1904), 192 U. S. 1; reversing In re Gonzales, 118

Fed. Rep. 941.

The statute of New York of May 31, 1881, imposing a tax on every

alien passenger who shall come by vessel from a foreign country to
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the port of New York, and holding the vessel liable for the tax, is a

regulation of foreign commerce, and void.

Henderson v. Mayor of New York, 92 U. S. 259 ; cited and affirmed in

People f. Compagnie Generale Transatlantique, 107 U. S. 59.

The statu|:e is not relieved from this constitutional objection by

declaring in its title that it is to raise money for the execution of the

inspection laws of the State, which authorize passengers to be

inspected in order to determine who are criminals, paupers, lunatics,

orphans, or infirm persons, without means or capacity to support

themselves, and subject to become a public charge, as such facts are

not to be ascertained by inspection alone.

People V. Compagnie Generale Transatlantique, 107 U. S. 59.

A statute of the State of California provided that the commissioner

of immigration should satisfy himself whether any passenger from a

foreign port, not a citizen of the United States, belonged to certain

enumerated classes, among which were lunatics, idiots, and lewd or

debauched women, and that no such person should be permitted to

land until a bond should be given against any expense to be incurred

for relief or support. The master, owner, or consignee was allowed to

commute by paying such sums as the commissioner might think

proper to exact. It was decided that the object of this statute being

to extort money from a large class of passengers, or to prevent their

immigration, thus invading the functions of Congress in regulating

commerce, it was in conflict with the Constitution, and therefore void.

Chy Lung v. Freeman, 92 U. S. 275.

See, also, Mayor, etc., of the City of New York v. Commissioners of Immi-

gration, 59 Hun. 024, 13 N. Y. Supp. 751.

" I received yesterday from the Secretary of the Senate the fol-

lowing resolution, together with a copy of the bill therein referred to

:

" In the Senate of the United States,
" January 6, 1893.

" Resolved, That the Secretary of the Senate he directed to transmit to the

Secretary of State a copy of Senate l»ill nmnhered thirty-five hundred and thir-

teen, now pending in this body, entitled 'A hill for the suspension of iuiniigration

for one year,' and tliat the Secretary of State 1k'. and is hereby, directed to

inform the Senate whether the provisions of the said bill absolutely suspending

immigration for the i)eriod of one year are in cx)nfllct with any treaties now
existing between the United States and any foreign countries, and. if so, with

what countries, and any fiirther information which he may deem necessary for

the information of the Senate during the consideration of said l»ill.

" The bill as reported to the Senate, with amendments, December

22 last, proposes to suspend for one year, from March 1 next, the

admission into the United States of any alien immigrants coming
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for settlement or permanent resident from any excei:)t American

countries. I had i)reviously received a letter dated the 28th ultimo

from the Hon. William E. Chandler, chairman of the Senate Com-

mittee on Inunip-ation, requesting similar information, in which it

is stated that the proposed law ' is to be passed, if at all, on account

of the innninent danger of the introduction of cholera with immi-

grants from Europe during the coming year.' As responsive to the

Senate's resolution. I have the honor to make to you the following

report in order that it may he transmitted to the Senate:

" I am not aware of any treaty which specifically purports to limit

or restrict the right of this Government to control immigration into

the United States. The only one which makes any express refer-

ence to immigration is that with China, concluded November 17,

1880, and it reserves to the (iovernment of the United States the

power to ' regulate, limit, or suspend ' the immigration of Chinese

subjects. There are, however, two classes of provisions found in

many of our treaties which deserve consideration in thi-s regard.

"(1) Those granting expressly to the citizens or subjects of an-

other country the liberty to frequent, come to, enter, travel, sojourn,

or reside in the United States.

'' There appear to be thirty-two treaties containing provisions of

this class. (See Annex No. 1.) In six of them (see Annex No. 2)

are found provisions of a second class, viz

:

"(2) Those securing generally to the citizens or subjects of another

country the same privileges of residence and trade as to the citizens

or subjects of the most favored nation.

" Treaty provisions granting the right of entry, travel, or residence

in this country generally contain in some form the condition of sub-

jection to the laws of the land: Such a condition, if not expressed,

is necessarily implied. Several of these treaties expressly or by
construction join the right of visit and residence to that of trade,

but the nmjority give liberty of entry and sojourn without necessary

dependence on business operations.

" It is doubtful whether any of these treaty provisions guarantee-

ing rights of gravel, residence, etc., were intended or can he con-

.strued to be restrictive of the right of the contracting governments
to control immigration into their respective territories. The second

section of the proposed bill distinguishes between aliens who wish
to come here for permanent residence and those ' coming only as

visitors or for a temporary sojourn in the United States.' There
is a wide distinction between the two. The immigrant contemplates
an abandonment of his former country. A transient visitor or tem-
porary sojourner intends at some time to return to it. These treaty

provisions were clearly intended to secure certain reciprocal privi-

leges to persons of the latter class who leave their country animo
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revertendi; but it would require a great »tretch of their language to

interpret them as obligations to receive persons of the former class

with a view to their permanent incorporation into the society of

the country. Every government naturally desires to secure for its

citizens or subjects who intend to preserve their allegiance and their

homes as full rights as possible of travel or temporary residence

abroad; but there is no reason why an immigrant-receiving country

should bind itself to receive immigration, and much less so why an

immigrant-furnishing country should desire such a compact. Even
the governments of those countries in which the i||idividual right

of expatriation is fully admitted and no obstacles are put in the

way of emigration would scarcely be solicitous of securing a con-

ventional right for their people to abandon their country and make
permanent homes elsewhere. On the contrary, the whole course of

European history contemporaneous with the making of these treaties

discloses a marked tendency to discourage emigration. The doc-

trine of the individual right of expatriation was generally denied

and measures restrictive of emigration were not uncommon. It

may be regarded as improbable, therefore, that these treaty pro-

visions were intended to iiave any applicability to the subject of

immigration.
" But I do not think that even a provision guaranteeing the recep-

tion of immigrants—and much less a provision simply guaranteeing

rights of entry, travel, or residence—could be held to prevent thi?

Government from temporarily suspending immigration for the pres-

ervation of public health. It is simply the exercise of the police

power of the nation, or, as it is called by the publicists, the right of

self-preservation. Phillimore says:

" ' The right of self-preservation is the first law of nations, as it is

of individuals. A society which is not in a condition to repel aggres-

sion from without, is wanting in its principal duty to the members

of which it is composed, and to the chief end of its institution. All

means which do not affect the independence of other nations are

lawful to this end. No nation has a right to prescribe to another

what these means shall be, or to require any account of her conduct

in this respect.' (1 Phillimore's International Law, 2d 'idition, sec.

ccxi, page 252.)

"And Calvo says (translation) :

" ' One of the essential rights inherent in sovereignty and the inde-

pendence of states is that of self-preservation. This right is the first

of all the absolute or permanent rights, and serves as a fundamental

basis for a great number of accessory, secondary, or occasional riglits

;

it constitutes, it may be said, the supreme law of nations, as well as

the most imperative duty of citizens, and a community which neglects

the means to repel aggressions from without, fails in its moral obli-
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gation to the members which compose it, and to the end even of its

institution.' (1 Calvo, 4th ed., sec. 208.)

" To the same eifect, see also AVheaton's Elements* of International

Law, part ii., chap. 1, sec. 2; Halleck's International Law, chap. 4,

sec. 18; Vattel's Le Droit, book 1, chap. 24, sec. 177; Twiss, Peace,

sec. 90.

" Of this police power in municipal law it has been said that it

—

"
' is so clearly essential to the well-being of the state, that the legis-

lature can not, by any act or contract whatever, divest itself of the

power, nor fetter its discretion in the exercise of the power.' (Public

Health and Safety, by Parker and Worthington, sec. 9.)

"And even the prohibitions of the Constitution of the United States

and the powers granted by it are subject to tViis higher power.

(Stone vs. Mississippi, 101 U. S. 814; The Passenger Cases, 7 How.
414.)

" The national power of self-preservation is peculiarly applicable

to the exclusion of foreigners. Said Mr. Justice Gray in Nishimura

Ekiu vs. United States (142 U. S. 659) :

"
' It is an accepted maxim of international law, that every sover-

eign nation has the power, as inherent in sovereignty, and essential

to self-preservation, to forbid the entrance of foreigners within its

dominions, or to admit them only in such cases and upon such con-

ditions as it may see fit to prescribe.'

" In 1852, Mr. Everett, then Secretary of State, said that

—

"
' This Government could never give up the right of excluding

foreigners whose presence they might deem a source of danger to the

United States.' (Mr. Everett, Secretai-y of State, to Mr. Mann,
December 13, 1852; 2 Wharton's Digest, sec. 206.)

"And Mr. Justice Field, in delivering the opinion of the court in

the Chinese Exclusion Case (180 U. S. 609), stated the doctrine thus:
" ' The power of exclusion of foreigners being an incident of sover-

eignty belonging to the Government of the United States, as a part

of those sovereign powers delegated by the Constitution, the right

to its exercise at any time when, in the judgment of the Government,
the interest of the country requires it, can not be granted away or

restrained on behalf of anyone. The powers of government are dele-

gated in trust to tlie United States, and are incapable of transfer to

any other parties. They can not be abandoned or surrendered.

Nor can their exercise Ixj hampered, when needed for the public good,

by any considerations of jjrivate interest. The exercise of thase pub-
lic trusts is not the subject of barter or contract.'

" The subjection of conventional agreements to the power of self-

preservation must be implied, for it can not be presumed that when
governments contract with each other they will fail to take notice of

the existence of so inherent a right of sovereignty and attempt to
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grant away that which, by the very nature of things, is incapable of

being granted.

" This Government has for some time freely exercised without

question the right to regulate and restrict immigration by excluding

criminals, paupers, and diseased persons. No government, so far as

I know, has contested its exercise on the ground that the treaty right

of its subjects to enter the United States for travel, sojourn, or busi-

ness is infringed thereby. In the Head-Money Cases (112 U. S.

597) objection was made by counsel to the validity of an act of Con-

gress regulating immigration on the ground that it violated ' provi-

sions contained in numerous treaties of our Government w^ith friendly

nations.' Mr. Justice Miller, for the court, said

:

"
' W6 are not satisfied that this act of Congress violates any of

these treaties, on any just construction of them. Although laws

similar to this have long been enforced by the State of New York in

the great metropolis of foreign trade, where four-fifths of these pas-

sengers have been landed, no complaint has been made by any foreign

nation to ours of the violation of treaty obligations by the enforce-

ment of those laws.'

" The question was not further considered, as the court held that

it was immaterial to the validity of the statute. To temporarily sus-

pend all immigration for a reasonable length of time as a precau-

tionary measure against the introduction of contagious disease which

is epidemic, or threatening to become epidemic, in other parts of the

world, is simply the exercise of the same power.
" ^Miether the occasion for the exercise of this power has arisen

and the extent of the necessity are matters which this Government, in

the exercise of a reasonable discretion, must determine for itself.

' Each nation,' said Mr. Marcy, ' may decide for itself when the occa-

sion arises demanding its exercise.' (Mr. Marcy, Secretary of State,

to Mr. Fay, March 22, 1856, Inst, to Switzerland; 2 "Wharton's

Digest, sec. 206.) Other nations, however, could scarely question its

existence in the imminent danger of the introduction of cholera into

the United States with immigrants during the coming year.

" The only pertinence of the ' favored-nation ' clauses included

under the second class, hereinbefore referred to, is that the bill puts

no restriction upon immigration from Americam- countries. If immi-

gration from those countries were to be allowed on account of some

treaty obligation, or as a favor, it might give occasion for other

countries to invoke a favored-nation clause in their treaty. Such

absence of restriction, however, with reference to American countries

is not in fact based upon either, but depends simply upon the fact

that the threatened danger which it is the purpose of the legislation

to avert does not exist in this hemisphere. I see no opportunity for

invoking a favored-nation clause unless the danger in question
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equally existed in American countries, and the 'immigration there-

from in magnitude and other respects should make the case exactly

the same with resjject to both American and European countries, so

that a restriction with respect to one and not the other would have in

it no element of reasonable discretion, but plainly be an act of

discrimination.

" I am of the opinion, therefore, that this bill or any similar legis-

lation Avhich this (lovernment deems it wise to enact in a reasonable

way for its own protection is not in conflict with any treaty stipula-

tions into which the United States has entered."

Report of Mr. Foster, See. of State, to the President, Jan, 7, 1893, S. Ex.

Doc. 25, 52 Cong. 2 sess.

The treaties of the first class, referred to in the foregoing report, were:

Argentine Confederation, July 27, 1853, Art. II. ; Austria, Aug. 27,

1829, Art. I.; Bolivia, May 13, 1858, Art. III.; Borneo, June 23,

1850. Art. II.; Colombia, Dec. 12, 1846, Art. III.; Congo, Jan. 24,

1891, Art. I.; Corea, May 22, 1882, Art. VI.; Costa Rica, July 10,

1851, Art. II. ; Denmark, April 26, 1826, Art. II. ; Dominican Re-

puhli*-, Feb. 8, 1867, Art. III. ; Ecuador, June 13, 1839, Art. Ill

;

Great Britain, July 3, 1815, Art. I. ; Greece, Dec. 10/22, 1837, Art. I.

;

Hawaiian Islands, Dec. 20, 1849, Art. VIII.; Hayti, Nov. 3. 1864,

Art. VI. ; Honduras, July 4, 1864, Art. II.; Italy, Feb. 26, 1871, Art.

I.; Liberia, Oct. 21, 1862. Art. II.; Mecklenburg-Schwerin, Dec. 9,

1847, Art. X.; Nicaragua, June 21, 1867, Arts. II., IX.; Oldenburg,

March 10, 1847 (see treaty with Prussia) ; Orange Free State, Dec.

22, 1871, Art. I.; Paraguay, Feb. 4, 1859, Art. II.; Peru, Aug. 31,

1887, Art. II.; Portugal, Aug. 26, 1840, Art. I.; Prussia, May 1,

1828, Art. I. ; Russia, Dec. 18, 1832, Art. I. ; Salvador, Dec. 6, 1870,

Arts. III., XXIX.; Serbia, Oct. 14, 1881, Art. I.; Sweden and

Norway, July 4, 1827, Art. 1.; Switzerland, Nov. 25, 1850, Art. I.;

Tonga, Oct. 2. 1886, Art. III.

Treaties of the second class were: Borneo, June 23, 1850, Art. II.;

Congo, Jan. 24, 1891, Art. I.; Hawaiian Lslands. Dec. 20, 1849. Art.

VIII.; Salvador, Dec. 6, 1870, Art. XXIX.; Serbia, Oct. 14, 1881,

Art. I. ; Tonga, Oct. 2, 1886, Art. III.

For a (luotatlon from a despatch of Mr. Wheaton, minister to Prussia,

in relation to the negotiation of the treaty between the United States

and Saxony of May 14, 1S45, by the first article of which the droit

de lUtraction, or tax on emigration, was abolished, see Mr. Tlhl,

Act. Sec. of State, to Messrs. Straley et al., April 21, 1894, 19<; MS.
Dom. Let. 444. In the despatch quoted by Mr. Uhl, Mr. Wheaton
argued that the advantage gained l)y the United States in the aboli-

tion of the tax in question was more than an ecpiivalent for the power
given of taking and holding lands in the United States in a limited

manner. He stated that the tax on the funds of emigrants in

Saxony and most of tlj« (Jerman States amounted to ten per cent.

on the capital, and that its abolition was to that extent a clear gain
In the capital brought to the United States by the rich peasants
and others who sold their real property and emigrated in great num-
bers.
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The treaty between the United States and Japan of Nov. 23, 1894,

does not forbid the exclusion from the United States, under the immi-

gration laws, of a Japanese pauper likely to become a public charge.

The Japanese Immigrant Case, 189 U. S. 86.

" We are peculiarly subject in our great ports to the spread of in-

fectious diseases by reason of the fact that unrestricted immigration

brings to us out of European cities, in the overcrowded steerages

of great steamships, a large number of persons whose surroundings

make them the easy victims of the plague. This consideration, as

well as those affecting the political, moral, and industrial interests of

our country, lead me to renew the suggestion that admission to our

country and to the high privileges of its citizenship should be more

restricted and more careful. We have, I think, a right and owe a

duty to our own people, and especially to our working people, not

only to keep out the vicious, the ignorant, the civil disturber, the

pauper, and the contract laborer, but to check the too great flow of

immigration now coming by further limitations."

President Harrison, annual message, Dec. G, 1892, For. Rel. 1892, xxxi.

" These manifestations against helpless aliens may be traced through

successive stages to the vicious padroni system, which, unchecked

by our immigration and contract-labor statutes, controls these

workers from the moment of landing on our shores, and farms

them out in distant and often rude regions, where their cheapening

competition in the fields of bread-Avinning toil brings them into col-

lision with other labor interests. AYliile welcoming, as we should,

those who seek our shores to merge themselves in our body politic

and win personal competence by honest effort, we can not regard

such assemblages of distinctively alien laborers, hired out in the

mass to the profit of alien speculators and shipped hither and thither

as the prospect of gain may dictate, as otherwise than repugnant to

the spirit of our civilization, deterrent to individual advancement,

and hindrances to the building up of stable communities resting

upon the wholesome ambitions of the citizen and constituting the

prime factor in the prosperity and progress of our nation. If legis-

lation can reach this growing evil, it certainly should be attempted."

President Cleveland, annual message, Dec. 2. 1895, For. Rel. 1895, I. xxx.

" Our present immigr^ation laws are unsatisfactory. We need every

honest and efficient immigrant fitted to become an American citizen,

every innnigrant who comes here to stay, who brings here a strong

body, a stout heart, a good head, and a resolute puri)ose to do liis (hity

well in every way and to bring up his children as law-al)iding and

God-fearing members of the community. But there should be a com-
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prehensiA-e law enacted with the object of working a threefold im-

provement over our present system. First, we should aim to exclude

absolutely not only all persons who are known to be believers in

anarchistic principles or members of anarchistic societies, but also all

persons who are of a low moral tendency or of unsavory reputation.

This means that we should require a more thorough system of inspec-

tion abroad and a more rigid system of examination at our immigra-

tion ports, the former being especiall}^ necessary,

" The second object of a proper immigration law ought to be to

secure by a careful and not merely perfunctory educational test some

intelligent capacity to appreciate American institutions and act

sanely as American citizens. This would not keep out all anarchists,

for many of them belong to the intelligent criminal class. But it

Avould do what is also in point—that is, tend to decrease the sum of

ignorance, so potent in producing the envy, suspicion, malignant pas-

sion, and hatred of order out of which anarchistic sentiment inevit-

ably springs. Finally, all persons should be excluded who are below

f\ certain standard of economic fitness to enter our industrial field as

competitors with American labor. There should be proper proof of

personal capacity to earn an American living and enough money to

insure* a decent start under American conditions. This would stop

the influx of cheap labor, and the resulting competition which gives

rise to so much of bitterness in American industrial life, and it would

dry up the springs of the pestilential social conditions in our great

cities, where anarchistic organizations have their greatest possibility

of growth.
'' Both the educational and economic tests in a Avise immigration

law should be designed to protect and elevate the general body politic

and social. A very close supervision should be exercised over the

steamship companies which mainly bring over the immigrants, and

thev should be held to a strict accountability for any infraction of the

law."

President Roosevelt, annual message, Dec. 3, 1901, For. Hel. 1901, xx.

The United States having expressed the desire, with a view^ to the

enforcement of the law of March 3, 1903, to station officers of the

United States Public Health and Marine-Hospital Service at the

ports of embarkation in the principal countries from which emigrants

leave for the United States, in order to make a medical inspection of

such emigrants, the Austrian (irovernment said that it was not possi-

ble, under existing regulations governing the practice of medicine in

that country, to permit foreign sanitary officers not licensed in Aus-
tria to make such a medical inspection, yet the Government was
disposed to admit the presence of American sanitary officials at such

medical inspections and to permit them, if deemed necessary, to ex-
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press their oi)inions. The Austrian Government intimated that it

would do this the more willingly if the United States could guarantee

that all emigrants who might embark, after medical inspection in the

presence of an American sanitary officer and with his consent, would

not be refused admission by the American immigration authorities

save in cases where a reason for refusal had developed after such

inspection.

For. Kel. 1904, 92-94.

See supra, § 175.

By a law approved by the President of Hayti on August 1, 1904,

the immigration of Syrians was forbidden. They were also denied

the right to become citizens of the country, or to do certain kinds of

business, or to travel and sell goods in the interior. The reason for

the passage of the law appears to have been the feeling of the natives

against the Syrians, growing out of their underselling the native

merchants and exporting metallic money from the country.

For. Rel. 1904, 393.

As to the possession of fraudulent American natiu'aiization papers by

some of the Syrians, see For. Kel. 19f4, 398.

3. Legislation of the United States.

§562.

By sections 3 and 5 respectively, of the act of Congress of March

3, 1875, the following things were forbidden

:

'^
°

1. The importation into the United States of

women for purposes of prostitution.

2. The immigration of aliens " who are undergoing a sentence for

conviction in their own country of felonious crimes other than polit-

ical or growing out of or the result of such political offences, or whose

sentence has been remitted on condition of their emigration, and

women ' imported for the purpose of prostitution.'
"

18 Stat., part 3, p. 477.

This act is also printed in (59 Br. & For. State Papers. 137.

As to the form of an indictment for the unlawful imi)ortation of women,

see United States r. Pagliano. 53 Fed. Hep. 1001.

A proposal made to women while on their way to the United States

under engagement for domestic service, that they should, after their

arriral, commit acts of prostitution, is not a violation of the provi-

sion of the act of March 3, 1875. making it a felony to import women
or to attempt to hokl them for purposes of prostitution.

In re Ouayde (1901), 112 Fed. Kep. 410.

H. Doc. 551—vol 1 11
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The act of Aii^. 3, 1882, levied, for the purpose of constituting an

iininigration fund, a duty of 50 cents for " every pas-

Act of 1882. monger not a citizen of the United States who shall

come by steam or sail vessel from a foreign port to any port within

the United States," and provided that if the officers of immigration

should find among such passengers any

—

1. Conrict,

2. Lunatic,

8. Idiot,

4. Or '• any person unable to take care of himself or herself with-

out becoming a i)ublic charge ""—they should so report in writing to

the collector of the port, " and such persons shall not be permitted to

land."

Sec. 4 reads :
" That all foreign convicts except those convicted of

|)olitical offenses, upon arrival, shall be sent back to the nations to

which they belong and from whence they came."

The expenses of the return of the excluded persons were imposed

on the vessel.

22 Stat. 214.

Till tho provisions of the act of Aug. 3, 1882, " shall be made applicable

to i)assonKers coining into the ITnited States by land carriage, said

provisions shall not ai)])ly to passengers coming by vessels employed

exclusively in the trade between the ports of the United States and

the i)orts of the Dominion of Canada or the ports of Mexico." (Sec.

22, act of June 2(5, 1884, 23 Stat. 58.)

Act of 1885—Con- 'l'^^<^' '^^^ "f Voh. 2f), 1885, forbade the innnigration

tract labor. of aliens under contract to labor.

By section 1 it was made unlawful " to prepay the transportation,

or in any way assist or encourage the importation or migration

of any alien or aliens, any foreigner or foreigners, into the United

States, its Territories, or the District of Columbia, under contract

or agreement. ])arol or special, express or implied, made previous

to the importation or migration of such alien or aliens, foreigner

or foreigners, to perform labor or service of any kind in the United

States, its Territories, or the District of Columbia."

By section 2 all such contracts or agreements were dechired to be
" utterly void and of no effect."

By section H a penalty of $1,000 was imposed on every violation of

section 1.

By section 4 " the master of any vessel who shall knowingly bring

witiiin the United States on any such vessel, and land, or permit to be

landed, from any foreign port or place, any alien laborer, mechanic, or

artisan who, previous to embarkation on such vessel, had entered into

contract or agreement, parol or special, express or implied, to perform

labor or service in the United States, shall be deemed guilty of a mis-
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demeanor, and on conviction thereof, shall be punished by a fine of

not more than five hundred dollars for each and every such alien

laborer, mechanic, or artisan so brought as aforesaid, and may also be

imprisoned for a term not exceeding six months."
" Sec, 5. That nothing in this act shall be so construed as to prevent

any citizen or subject of any -foreign country temporarily residing in

the United States, either in private or official capacity, from engaging,

under contract or otherwise, persons not residents or citizens of the

United States to act as private secretaries, servants, or domestics for

such foreigner temporarily residing in the United States as aforesaid

;

nor shall this act be so construed as to prevent any person, or persons,

partnership, or corporation from engaging, under contract or agree-

ment, skilled workmen in foreign countries to perform labor in the

United States in or upon any new industry not at present established

in the United States: Provided^ That skilled labor for that purpose

can not be otherAvise obtained ; nor shall the provisions of this act ap-

ply to professional actors, artists, lecturers, or singers, nor to persons

employed strictly as personal or domestic servants: Prorided^ That

nothing in this act shall be contrued as prohibiting any individual

from assisting any member of his family or any relative or i)ersonal

friend, to migrate from any foreign country to the United States, for

the pur])ose of settlement here."

23 Stat. .^32.

May 21, 1888, the British minister at Washington stated that a

number of Indians iii British Columbia, uudci' the leadership of a

person who was formerly a lay missionary of the Chui'di Missionary

Society, had settled within the territory of Alaska. Tie remarked

thivt he ])resumed that such iunnigration and settlement were not

contrary to the laws of the United States. The (juestion was sub-

mitted to the Secretary of the Treasury, who expressed the opinion

that, as section 1 of the act of August H, 1882, ai)plie(l only to passen-

gers who should ''come by steam or sail vessel from a foreign port

to any port within the United States." and sec. 22 of the shi|)|)ing

act of .fune 20, 1884, in effect abolished the caj^itation tax on iuinii-

grants from contiguous foreign territory, the iunnigration in (jiies-

tion was not unlawful.

Sir L. West. UrUish min.. to Mr. K.a.viinl. Soe. of State. May 21. ISSS:

Mr. Uayard. See. of State, to Mr. Kdwardes, Uritisli charirr. June S.

1888 : For. Uel. 1888, I. 808. 80!).

By the act of Feb. 28, 18ST, the execution of the act of Feb. 2(),

1885, was committed to the Secretarv of i1h> Treasui-v,
Act of 1887. , . 1 i. i • 4 ' . . 1 )"

Avho was eujpowered to enter into contracts and make

rules and regulations for its enforcement: and it was provided that
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:ill persons included in tjie inhibitions of the act shodild "be sent

l»:uk to the nations to which they belong and from whence they

came.*"

24 stilt. 414.

By the act of Oct. 10, 1888, the act of Feb. 23, 1887, was "so

amended as to authorize the Secretary of the Treas-
Act of 1888.

^j^.^,^ jj^ ^..^^^, j^^^ ^j^.jjj ,j^, satisfied that an immigrant

lias been allowed to land contrary to the prohibition of that law, to

cause such innnigrant within the period of one year after landing

or entry, to be taken into custody and returned to the country from

whence he calne. at the expense of the owner of the importing vessel,

or. if he entered from an adjoining country, at the expense of the

person previously contracting for the services."

jr, Htat. .")().">, .5<i<j.

May 17. 188t>. the SavIss minister at Washington brought to the at-

tention of the Department of State the case of certain citizens of

Switzerland whom the authorities at New York had refused to per-

mit to land and had caused to be sent back to Europe. The minister

stated that by the Swiss federal law of March 22, 1888, it w^as provided

that emigration agencies should not ship to foreign countries any

])ersons who were not allowed to enter there by the laws in force in

such countries. For such sending the law provided appropriate

l)enalties. The minister therefore requested to be advised of the

exact reasons why the i)ersons in question had not been allowed to

land. It appeared by investigation that two of them were sent

back because they were unable to take care of themselves, and were

likely to become a pul)lic charge; that another was subject to the

same objections, besides being a convict, who had served a term of

inqirisonment in Switzerland, while three others were returned.as

paupers.

.Mr. (Ic Clapiimlo. Swiss niiii.. to Mr. Blaine, Sec. of State, May 17, 1889;

Mr. Wliartoii, Act. Sec. of State, to Mr. Kloss, Swiss charge, Aug. 5,

l.SS'.t: For. lid. ls.S<», 701, 7(»2.

See a rejKirt of Mr. Winchester, niin. to Switzerland, to Mr. Bayard. Sec.

()f State. .Ian. i:4. ISSit. concerning tlie policy of the Swiss autliorities

in discouraging cmignition and tlie federal law of 1881. See. also,

Mr. Winclicstcr to .Mr. Blaine. April 15, 1889. (For. Kel. 1889, ()92.

098.

)

By the act of March :5. 18!)1. sec. 1. " the following classes of aliens
"

are "excluded from admission into thelTnited States,"

in accordance with existing legislation, other than

that concerning Chinese:

]. "AH idiots."
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2. " Insane persons."
^

3. '' Paupers or persons likely to become a public charge."

4. " Persons suffering from a loathsome or a dangerous contagious

disease."

5. " Persons who have been convicted of a felony or other infamous

crime or misdemeanor involving moral turpitude."

6. " Polygamists."

7. " Also any person whose ticket or passage is paid for with the

money of another or avIio is assisted l)y others to come, unless it is

affirmatively and satisfactorily shown on special inquiry that such

person does not belong to one of the foregoing excluded classes, or to

the class of contract laborers excluded by the act of F'eb. 20, 1885;

but this section shall not be held to exclude persons living. in the

United States from sending for a relative or a friend Avho is not of

the excluded classes under suph regulations as the Secretary of the

Treasury may prescribe: Provided., That nothing in this act shall be

construed to apply to or exclude persons convicted of a political

offense, notwithstanding said political offense may be designated as

a ' felony, crime, infamous crime, or misdemeanor, involving moral

turpitude ' by the laws of the land whence he came or by the court

convicting."

By section 2, no suit for the violation of the act of Feb. 20, 1885,

can be settled or discontinued without the recorded consent of court.

By section 3, it is declared to be a violation of the act of Feb. 20,

1885, " to assist or encourage the importation or migration of any

alien by promise of employment through advertisements })rinte(l and

published in any foreign country; and any alien coming to this coun-

try in consequence of such an advertisement shall be treated as coming

under a contract as contemplated by such act; and the penalies by

said act imposed shall be applicable in such a case: Pror'tdcd. This

section shall not apply to States and innnigration bureaus of States

advertising the inducements they offer for iuunigration to such

States."

By section 4, the penalties imposed by the act of Feb. 20, 1885, on

violations of section 1 thereof, are iiuposed on any steamship or trans-

portation company or owners of vessels who '" shall directly, or

through agents, either by writing, printing, or oral representations,

solicit, invite, or encourage the immigration of any alien into the

United States except by ordinary commercial letters, circulars, advei--

tisements, or oral rejiresentations. stating the sailings of their vessels

and the terms and facilities of transportation therein; " and the same

penalties are imposed on the agents.

By section 5, the 5th section of the act of Feb. 2(). 1885. is *' amended
by adding to the second proviso in said section the words ' nor to min-

istei*s of any religious denomination, nor persons belonging to any
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locofrnizod profession, nor professors for colleges and seminaries,'

}»n<l l)y excliuling from the senmd proviso of said section the Avords

' or any relative or personal friend.'
''

By section ('». the bringing into or landing in the United States, or

(he aiding in so doing, hy vessel or otherwise, of any alien not law-

fnlly entitled to enter is made a misdemeanor, punidiable by a fine

not exceeding $1,000, or by imprisonment not exceeding a year, or

both.

By section 7, the office of superintendent of immigration is created

in the Treasury Department.

By section 8, provision is made for the inspection of alien immi-

grants; and it is declared that "all decisions made by the inspection

officers or their assistants touching the right of any alien to land,

when adverse to such right, shall be final unless appeal be taken to

the superintendent of immigration, whose action shall be subject to

review by the Secretary of the Treasury." -

By the same section, " the Secretary of the Treasury may prescribe

rules for inspection along the borders of Canada, British Columbia,

and IMexico, so as not to obstruct or ininecessarily delay, impede, or

annoy passengers in ordinary travel between said countries;" and

all duties imposed and jiowers conferred by sec. 2 of the act of Aug.

3, 1882, on State officials acting under contract Avith the Secretary

of the Treasury, are transferred to United States inspection officers.

Any officer or agent, or jxn'son in charge, of a vessel, who shall

knowingly or negligently land or permit to land auA^ alien immi-
grant at a place or time other than that designated by the inspection

officers, may be punished as for a misdemeanor, as under section 6.

By section 0, local peace officers are permitted to make arrests for

crimes under the local laws at innnigrant stations.

By section 10. all aliens unlawfully coming into the United States
" shall, if practicable, be innnediately sent back on the vessel by which
they were brought in," the cost of their return, including their main-
tenance while on land, to be borne by the owners; and any master,

agent, consignee, or owner refusing to perform these duties is guilty

of a misdemeanor, punishable with a fine of not less than $300, besides

refusal of clearance to the vessel while the fine is unpaid.
By section 11. "any alien who shall come into the United States

in violation of law may be returned as by law provided, at any time
within one year thereafter, at the expense of the person or persons,

vessel, transportation comiiany. or corporation bringing such alien

into the United States, and if thai can not be done, then at tlie

expense of the United States; and any alien Avho becomes a public
charge within one year after his arrival in the United States from
causes existing prior to his landing therein shall be deemed to have
come in violation of law and shall be returned as aforesaid."
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By section 12, all proceedings, criminal or civil, begun under

previous acts, were saved; and by sec. 13, the United States circuit

and district courts are invested with concurrent jurisdiction of all

causes, civil and criminal, arising under any of the provisions of the

act.

The act went into effect on April 1, 1891.

2G Stat. 1084. •

An advertisement in a foreign newspaper for workmen of a certain

kind, at a certain wage, at a certain manufacturing establishment

in the United States is a violation of section 3 of the act of March 3,

1891, 2G Stat. 1084, making it penal to " assist or encourage '' the

" importation or migration '' of an alien " by promise of em])loy-

ment through advertisements printed and published in any foreign

country."

United States r. Baltic Mills Co. (lOO.'i), 124 Fed. Rep. 38, reversing

United States r. Baltic Mills Co. (19<)2). 117 Fed. Rep. 9.11).

In 1891-92 the British Government complained of hardships in

the enforcement at Boston of the innnigration act of 1891, and asked

that passengers who were not allowed to land be taken in charge by

the port authorities till the ship was ready to proceed on her return

voyage.

For. Rel. 1802, 2.">, 2.")7, 271, 274.

By the act of Feb. 15, 1893, sec. 7, it is provided that." whenever it

.shall be shown to the satisfaction of the President that

by reason of the existence of cholera or other infec-

tious or contagious diseases in a foreign country there is serious dan-

ger of the introduction of the same into the United States, and tiiat

notwithstanding the (juarantine defense this danger is so increased by

the introduction of j)ers()ns or i)r()perty from such country that a sus-

})ension of the right to introduce the same is demanded in the interest

of the public health, the President shall have power to i)r()hibit. in

M'hole or in part, the introduction of persons and property from such

countries or places as he shall designate and for such period of time

as he may deem necessary."

27 Stat. 440. 4.">2.

By the act of March 3, 1893, further pi:()vision was made for the

enforcement of the innnigration and contract-labor laws.

By section 1 the masters of vessels having on board alien immi-

grants are required to deliver on arrival to the inspector of innnigra-

tion " lists or manifests made at the time and place of embarkation

of such alien immigrants on l)oard such steamer or vessel, which shall,

in answer to questions at the top of said lists, stale as to cnich immi-

grant the full name, age, and sex, whether nuirried or single; the
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calling or occupation; whether able to read or write; the nationality;

the last residence; the seaport for landing in the United States; the

final destination, if any. beyond the sea])ort of landing; whether hav-

ing a ticket through to such final destination; whether the immigrant

has i)aid his own passage or whether it has been paid by other per-

sons or by any corporation, society, municipality, or government;

whether in possession of money, and if so, whether upwards of thirty

dollars and how nnich if thirty dollars or less; whether going to join

a relative, and if so, what relative and his name and address; whether

ever before in the United States, and if so, when and where; whether

ever in prison or almshouse or supported by charity; whether a

]:)olygamist ; whether under contract, express or implied, to perform

laboi- in the United States; and what is the immigrant's condition

of health mentally and physically, and whether deformed or crippled,

and if so, from what cause."

By section 2, no one list or manifest shall group more than thirty

names; each immigrant or head of family must be ticketed for identi-

fication ; and each list or manifest must be verified in a prescribed

manner. Section 4 requires each list or manifest to be certified

in a prescribed manner, under oath or affirmation, before the de-

parture of the vessel, by the vessel's surgeon, or, if none, by some

competent surgeon employed by the owners of the vessel. Section

4 imposes on the master of th^ vessel a fine of $10 for each immigrant

qualified to enter the United States who is not duly listed, or mani-

fested, besides excluding such immigrants and requiring them to

be " returned like other excluded persons.''

By section 5 the inspector is required to " detain for a special

inquiry,'' under sec. 1 of the act of Afarch 3, 1891, " every person

who may not appear to him to be clearly and beyond doubt entitled

to admission." Special inquiries are conducted by not less than foun

inspectors, the concurrence of at least three of whom is necessary to

a favorable decision: and such a decision may be appealed by any
dissenting inspector to the superintendent of immigration, whose
action is subject to review by the Secretary of the Treasury.

Sec. relates to medical examinations.

By sec. 7 no bond or guaranty that an alien immigrant shall not

become a public charge can be received except under specific authority

of the superintendent of immigration, with the writkMi approval of

the Secretary of the Treasury.

Sections 8 and contain further regulations, and section 10 pro-

vides that the act shall not aj)ply to Cliinese persons.

The act went into effect sixty days after its passage.

27 Stat. r>m.

As to tlie detention at Seattle, and deportation, of certain .Japanese iniinl-

grants under the iinuiigratlon laws, see For. Hel. 1901, 3GG.
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An Italian immigration bureau was established at Ellis Island in

1894, at the request of the Italian ambassador at Washington, as an

experiment for the purpose of breaking up the padrone system. In

the spring of 1898 notice was given that the bureau was to be discon-

tinued, but on the request of the Italian Government the order of

abolition was temporarily revoked. In 1899 notice was again given

of an intention to discontinue it on the ground that it had not accom-

plished the principal object for which it was established, and that it

had interfered with the effective enforcement of the immigration

laws. These conclusions were combatted by the Italian ambassador

at Washington. November 27, 1899, the ambassador was officially

advised that on January 1, 1900, the privileges granted to the bureau

would cease. It was stated that other nations had desired similar

privileges, and that the efficient administration of the laws compelled

the Government of the United States to deny them. The Italian

Government earnestly sought to have the bureau continued. The
United States, however, deemed it inexpedient to reconsider its

decision.

For. Rel. 1890, 411, 414. 415. 419, 42G, 427, 4.30, 431. 4.3.3.

The sundry civil appropriations act of Aug. 18, 1894, provides:
" In every case where an alien is excluded from ad-

mission into the United States under any law or

treaty now^ existing or hereafter made, the decision of the appropriate

immigration or customs officers, if adverse to the admission of such

alien, shall be final, unless reversed on appeal to the Secretary of the

Treasury.'"

28 Stat. ,390.

Tills act also iiiereased tbe head money, under the act of Aug. 3, 1882. from
50 cents to .$1.00.

By the act of March 2, 1895, making appropriations for the legisla-

tive, executive, and judicial expenses of the Govern-

ment, the title of the Superintendent of lunnignition

was made Commissioner-General of Immigration; and by the act of

June G, 1900, he was also charged with the administration of tlie

Chinese-exclusion laws.

28 KStat. 7(U. 780; .31 Stat. .IKS. Oil.

By the act of March 8, 1903, "to regulate the immigration of

aliens into the United States," a head (ax of '^'2 is

Act of March 3, i,„po^^.(| f,>i.
.. ^.yery passenger not a citizen of the

United States, or of llie Douiinion of Canada, the

Republic of Cuba, or of the Kepublic of Mexico, who shall conic hv

steam, sail, or other vessel from any foreign port to any port within
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(ho rnitod States, or by any railway or any other mode of transporta-

tion, from foreipi contiguous territory to the United States." The

money thus collected constitutes a permanent appropriation called

the " innnigrant fund," to be used for purposes connected with the

innuigration of aliens.

By section 2 the following classes of aliens are excluded

:

1. " Idiots."

2. " Epileptics."

3. " Insane j)ersons," " persons who have been insane within five

years previous," "' ])ersons who have had two or more attacks of in-

sanity at any time previously'."

4. " Paupers," '' persons likely to become a public charge," "pro-

fessional Ix'ggars."

5. '* Persons attiicted with a loathsome, or with a dangerous con-

tagious disease."

('). " Persons who have been convicted of a felony or other crime or

misdemeanor involving moral turpitude."

7. '' Polygamists."

8. "Anarchists, or persons who believe in or advocate the over-

throw by force or violence of the (iovernment of the United States or

of all government or of all forms of law, or the assassination of

public officials."

!).
'' Prostitutes, and persons who procure or attempt to bring in

);)rostitutes or women for the purpose of prostitution."

10. " Those Avho have been, within one year from the date of the

aj)plication for admission to the United States, deported as being

under offers, solicitations, promises or agi'eements to perform labor

or service of some kind therein ;
" and, also,

11. "Any jx'rson whose ticket or passage is paid for with the

money of another, or who is assisted by others to come, unless it is

affirmatively and satisfactorily shown that such person does not be-

long to one of the foregoing excluded classes."

But '\{ is provided that *' this section shall not be held to prevent

persons living in the United States from sending for a relative or

friend who is not of the foregoing excluded classes: Prorided, That
nothing in this act shall exclude persons convicted of an offense purely

political, not involving moi-al tur])itude: .1/*^/ proridcd fi/rf/icr. That
skilled labor may be imi)()rte(l. if labor of like kind unemployed can

not 1h> found in this country: A/k/ proridcd f>n-t])n\ That the jiro-

visions of this law applicable to contract labor shall not 1k' held to»

exclude professional actors, artists, lecturers, singers, ministers of any

religious denomination, professors for colleges or seminaries, persons

U'longing to any recognized learned profession, or jx-rsons employed

strictly as personal or domestic servants."
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By section 8 the importation of any woman or girl for purpose.-; of

prostitution is punishable as a felony, with imprisonment of not less

than one nor more than five years, and a fine not exceeding $1,000.

Section 4 makes it unlawful " to prepay the transportation or in

any way to assist or encourage the importation or migration of any

alien into the United States, in pursuance of any offer, solicitation,

romise, or agreement, parole or special, expressed or implied, made
previous to the importation of such alien to perform labor or service

of any kind, skilled or unskilled, in the United States."

By section 5 any violation of section 4 is subject to a penalty of

$1,000, while by section G it is likewise punishable '' to assist or

encourage the importation or migration of any alien by a promise of

emplojnnent through advertisements printed and ])ublished in any

foreign country ;
" but this does not apply to State or Territorial

advertising of inducements to immigrants.

Section 7 substantially reenacts sec. 4 of the act of March 8, 1891.

By section 8 the bringing into or landing in the United States, or the

attempt to do so, by vessel or otherwise, either- personally or through

an agent, of an alien not duly admitted by an immigrant inspector,

or not lawfully entitled to enter the United States, is a misdemeanor,

subject to a fine not exceeding $1,000 for each such act or attempt, or

imprisonment for not less than 8 months nor more than 2 years, or to

both.

Sections 0, 10, and 11 relate to the exclusion of diseased persons

i»nd to medical inspections.

Section 12 substantially repeats section 1 of the act of March 8,

1808, except that the list or manifest must show^, in addition to the

other things, the alien's " race," whether he has fifty (instead of thirty)

dollars, wliether he is going to join a relative " or friend." whether

he was ever in prison or almshouse " or an institution or hospital for

the care and treatment of the insane," etc., whether he is an
" anarchist," and whether '* coming by reason of any otter, solicita-

tion, promise, or agreement, exj^ressed or implied,"' to perform labor,

and, if deformed or crip])led. " for how long," as well as from what

cause.

Section 18 substantially repeats, mutafiH nnifdtidis, section 2 of the

act of March 8, 1898. " •

Section 14 substantially repeats sec. 8 of the same act.

Section 15 im])oses, for the failure of the master or commanding
officer of a vessel to deliver lists or manifests as required, a fine of

$10 "for each alien concerning whom the above information is noi

contained in any list as aforesaid."

Sections Ifi and 17 relate to the process of inspection and examina-

tion of innnigrants.
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By section 18 any owner, ofliccr, a<jont, or person in charge of a

vessel who lands or permits to hind an alien at any time or place other

than tliat (h'signated hy the iniini<rration officers is gnilty of a misde-

meanor, and punislial)k^ by a line of not less than $100 nor more than

$1,000 for each alien, or by imprisonment not exceeding a year, or

both, and every alien so landed is to be dej)orted.

Section 11) substantially re])eats section 10 of the act of March 3,

1801, with certain regulatory additions.

By section 20 " any alien who shall come into the United States

in violation of law, or who shall be found a public charge therein,

from causes existing prior to landing, shall be deported as herein-

after provided to the country wdience he came at any time within two

years after arrival at the expense, including one-half of the cost of

inland transportation to the port of deportation, of the person bring-

ing such alien into the United States, or, if that can not be done,

then at the expense of the immigrant fund referred to in section one

of this act."

" Sec. 21. That in case the Secretary of the Treasury shall be satis-

fied that an alien has been found in the United States in violation

of this act he shall cause such alien, within the period of three years

after landing or entry therein, to be taken into custody and returned

to the country whence he came, as provided in section twenty of this

act, or, if that can not be so done, at the expense of the immigrant

fund provided for in section one of this act; and neglect or refusal

on the part of the masters, agents, owners, or consignees of vessels

to comply with the order of the Secretary of the Treasury to take on

board, guard safely, and return to the country whence he came any

alien orderc;^ to be dejjorted under the provisions of this section

shall l)e punished by the imposition of the penalties prescribed in

section nineteen of this act."

By sections 22 and 23 the Commissioner-(ieneral of Immigi'ation

administers the immigration laws, under the direction of the Secre-

tary of the Treasury.

By section 24 the decision of an immigration officer, if favorable to

the alien, may be challenged by any other innnigration officer, and in

that case the alien is taken before a board of special inquiry. So,

also, is every alien who may not ai)pe^u' to the inspector to be
" clearly and beyond a doubt " entitled to land.

By section 25 a board of special incjuir}' consists of three members.

Such boards "have authority (o determine whether an alien who has

been duly held shall be allowed to land or be deported.'' Their

hearings are "separate and apart from the ])ublic,"' but they keep

records of their proceedings and of testimony, "and the decision of

any two members " is " final," subject to an appeal by the alien or
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by a dissenting member to the Secretary of the Treasury, " whose
decision shall then be final."

Section 26 is similar to section 7 of the act of March 3, 1898.

Sections 27-31 contain regulatory clauses, some of which were

embraced in previous acts.

By section 32 the Commissioner-Oeneral of Immigration, acting

under the Secretary of the Treasury, " shall prescribe rules for the

entry and inspection of aliens along the borders of Canada and
Mexico, so as not to unnecessarily delay, impede, or annoy passengers

in ordinary travel between the United States and said countries."

By section 33 the words " United States " mean, for the purposes

of the act, " the United States and any waters, territory, or other

place now subject to the jurisdiction thereof."

Section 35 provides that " the deportation of aliens arrested within

the United States after entry and found to be illegally therein, . . .

shall be to the trans-Atlantic or trans-Pacific ports from which said

aliens embarked for the United States; or, if such embarkation was
for foreign contiguous territory, to the foreign port at which said

aliens embarked for such territory." '

By section 3G the laws relating to the immigration or exclusion of

Chinese remain unaffected.

By section 37 if a person who had taken up his permanent residence

in the United States, and has declared his intention to become a citi-

zen, sends for his wife or minor children, and the wife or any of the

children is infected with a contagious disorder, such wife or child, if

the disease was contracted on the ship, must be held till it shall be
" determined Avhether the disorder will be easily curable, or whether

they can be permitted to land without danger to other persons," and

meanwhile they are not to be dejK)rted.

Finally, by section 38 "'" no person Avho disbelieves in or who is

opposed to all organized government, or who is a member of or affili-

ated with any organization entertaining and teaching such disbelief

in or op])osition to all organized government, or who advocates or

teaches the duty, necessity, or ])ropriety of the unlawful assaulting or

killing of any officer or odicers, either of specific individuals or of

officers generally, of tlie (lovernment of the Ignited States or of any

other organized government, because of his or their official character,

shall be permitted to enter the United States or any Territory or

place subject to the jurisdiction thereof;"' and any person Avho know-

ingly aids or assists, " or who coimives or conspires with '" anyone
'" to allow, procure, or permit." such a person to enter, is liable to a

fine of $5,000, or imi)risonment for not less than one year nor more

than five years, or both.

32 Stat. I. 1213.
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The authority conferred on the Secretary of the Treasury by the j

act of March 3, 1003, 3*2 Stat. 1218, to cause the deporation of aliens *

found in the United States in violation of its provisions, does not

extend to aliens who entered before its passage, and the (|uestion of

the time of entry, being jurisdictional, may be inquired into on

habeas corpus.

In re Lea (IIXK}). 12(! Fed. Kep. 234.

By the act of February 14, 1903, to establish the Department of

Connnerce and Labor, the Commis.sioner-(ieneral of
Act of Feb. 14, 1903. T •

i. ,n * • • j.- iiInnuigration, the commissioners or immigration, the

Bureau of Immigration, and the immigration service at large are

transferred to that Department, and are placed under its jurisdiction

and supervision.

.'}2 Stat. 82.5, 828-829.

See, also, act of Mareh 22, 1904. to extend the exemption from head tax

to citizens of Newfoundland (33 Stat, part 1, p. 144) ; act of April

28, 1904, snbstitutins words " Secretary of Commerce and Labor"
for words " Secretary of the Treasury " in immigration law (id. .591) ;

act of Feb. (!. 190."», in relation to the enforcement of the immigration

laws in the Philippines. (Id. (kSO, ()92.)

4. Judicial Decisions.

§503.

As the act of 1882 makes no provision for a review by the courts

of the decision of the immigration commissioners as to whether an

immigrant is likely to become a public charge, any additional fircts

ascertained after the decision should be })resented to the commis-

sioners, and not to the court on habeas corpus.

In re Day, 27 Fed. Hep. (578.

See, to tiie same effect, under the act of Feb. 2;>, 1887, In re Dietze, 40

Fed. Kei). 324.

An alien, whom it is sought to exclude under the act of 1882, may
enforce his right to land I)y habeas corpus, if none of the facts

authorizing his exclusion is found.

In re O'Sullivan, IW Fbd. Hep. 447.

Where the proceedings are regular and the person appears to be

within the purview of the exclusion acts, the courts will not interfere.

In re Dietze, 40 Fed. Hep- •'•-1; In re Florio. 43 Fed. Itep. 114; In re

Didfini. 48 Fed. Hej*. \r>S: In re Vito Knllo. 4:'. Fed. Rep. 02.

By the regulations of the Secretaiy of the Treasury, under the

acts of 1885 and 1887, the power of determining whether a person
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should be permitted to land was vested in the superintendent of

innnigration and not in the collector.

In re Bucciarello, 45 Fed. Rep. 4(i.3.

See III re Palagano, 38 Fed. Rep. 580; In re Vito Rullo, 43 Fed. Rep. 02.

Under the act of Oct. 19, 1888, 25 Stat. 5(J5, authorizing the Sec-

retary of the Treasury, if satisfied that an immigrant has been

allowed to land contrary to law, to cause such immigrant, within a

year, to be arrested and returned, the Secretary may grant authority

for the purpose to the superintendent or inspector of immigration

by general or by special regulations or instructions.

In re Lifieri, 52 Fed. Rep. 293.

Sec. 11 of the act of March 3, 1891, refers by implication to the act

of Oct. 19, 1888; and the fact that the decision of the Secretary of

ihe Treasury in such a matter is not made conclusive, as it is in the

case of a denial of the right to land, does not affect its validity so long

as it remains unreversed.

United State.s r. Yamasaka, 100 Fed. Rep. 404. 40 C. C. A. 454. ,

An order of deportation by an inspection officer, under the act of

1891, constitutes, subject to the appeal to the superintendent of immi-

gration and the review of the Secretary of the Treasury, as therein

provided, due process of law as to an alien, and is not reviewable by

the courts.

Nishiniiu-a Ekiii i: United States (1892), 142 U. S. 051.

See, also, United States v. Chung Shee, 71 Fed. Rei). 277.

Section 13 of the act of 1891, giviyg the United States circuit and

district courts concurrent jurisdiction of "" all causes, civil and crim-

inal," arising thereunder, refers only to actions for penalties under

sections 3 and 4, and indictments for misdemeanors under sections G,

8, and 10.

Nislilnuira Ekiu p. United States, 142 U. S. (551.

The provisions of the act of 1891 empowering insj^ectors of immi-

gration and their assistants to take testiuiony on oath does not require

them to do so, but they may decide on their own inspection and

examination.

Nishlnnn-a Ekiu r. T'nited States, 142 U. S. 051.

See In re Feinknopf, 47 Fed. Rep. 447.

The decision of the inspection officers on a sj^ecial in(]uiry luider

the act of 1891 is conclusive on the courts, the remedv, if error was
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coiimiittod, boiiiff an appeal to the suporinteiulent of immigration and

tluMi to the Sccirtarv of tlio Tivastiry, as the act provides.

In IV ilirscli Merjaiiski, 47 I"V(1. lU'p. 44.^.

The decision of the Secretary of the Treasury can not be reviewed

on habeas corpus.

T'liited States r. ArteaRO, (>8 Fed. Rep. 8<S.*i, 1(5 C. C. A. 58.

Soo. Iiowovor, United States r. Amor, (58 Fed. Rep. 88r>, 1(5 C. C. A. GO.

holding tliiit persons lield on a warrant of the Secretary which did

not contain their names, or any like them, should be released.

The burden of proof, on an indictment under section 8 of the act of

March :{. ISDl. is on the i)rosecution.

United States r. Spruth, 71 Fed. Rep. 078.

The agent of a vessel who is ordered to detain on board and return

innnigrants, under the act of March 8, 1891, must do so at all hazards,

and can be relieved only by vis major or inevitable accident.

Warren r. T'nited States, 58 Fed. Rep. 550, 7 C. C. A. 308.

An alien immigrant was, by agreement between her attorney and the

att(jrney of the Unitfjd States, detained in a mission house pending

judgment on habeas cori)u.s. (Nishinmra Ekiu v. United States, 142

U. S. 051, 12 Sup. Ct. ?,m.)

See, also, In re I'alagano, :?8 Fed. Rei>. 580.

The penalty imposed by sec. 10 of the act of March 3, 1891, 26

Stat. 1084, on the master of a vessel for neglecting to detain on board

any " alien who may unlawfully come to the United States " thereon,

applies only to the entry of immigrants.

MoUitt r. United States (1!K)4). 128 Fed. Rep. .375, 03 C. C. A. 117.

The connnitment of an alien pending his examination, under section

8 of th(! act of March 3, 1891, to the custody of a sheriii', does not affect

his rights.

In re Way Tai. !m; Fed Rep. 484.

Pernussion to an alien inmiigrant to go ashore temporarily, pend-

ing the decision of the authorities on the question of the right to land,

does not e.\e»n|)t siicli immigrant from the operation of the law.

In re (Jaydc ( liMil), li;', Fed. Rep. 588.
*

Under the act of March 3. 1891. 2i> Stat. 1080, aliens who came into

the country uidawfully from France, and were afterwards tem-

porarily in British Columbia, but, within a year from their arrival

from France, returned to the United States, are properly deported

to France.

Laviu V. Le Fevre (1003), 125 Fed. Rep. 003,
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The fact that an alien, within one -of the prohibited classes, had

three years before been in the United States and remained four

months, during which he bought a farm and took out his first papers,

and that, after his second arrival, he had married in the United

States, will not exempt him from the operation of the statute.

In re Kleibs (1904), 128 Fed. Rep. 656.

A proceeding for the deportation of an alien under the act of

March 3, 1891, 26 Stat. 1084, is, unless begun by the arrest of the alien

within a year after his last entry, barred by sec. 11 of the statute.

In re Russomanno (1904), 128 Fed. Rep. 528.

The provision of the act of Aug. 18, 1894, 28 Stat. 390, declaring

the decision of the appropriate immigration or customs officer, if

adverse to the admission of an alien, to be final, unless reversed on

appeal to the Secretary of the Treasury, precludes a judicial review

of such officer's decision by habeas corpus.

In re Way Tai, 96 Fed. Rep. 484; In re Ota, 90 Fed. Rep. 487; In re Lee

Yee Sing, 85 Fed. Rep. 635; In re Moses, 83 Fed. Rep. 995; United

States V. Gin Fung, 100 Fed. Rep. 389, 40 C. C.'A. 439, reversing In re

Gin Fung, 89 Fed. Rep. 153; In re Neuwirth (1903), 123 Fed. Rep.

347; the Japanese Inunigrant Case (1903), 189 U. S. 86.

But see, as to special cases, In re Monaco, 86 Fed. Rep. 117; In i-e Korn-

melil, 87 Fed. Rep. 314; Lavin t\ Le Fevre (1903), 125 Fed. Rep. 693.

The provision of the act of Aug. 18, 1894, that, " where an alien

is excluded from admission into the United States," the " decision

of the appropriate immigration or customs officers, if adverse to the

admission of such alien, shall be final, unless reversed on appeal to

the Secretary of the Treasury," does not apply to aliens unlawfully

in the country and arrested for deportation.

Chan Gun v. United States, 9 App. D. C. 290.

Nor does it apply to the case of an attempt by such an officer to

constrain a shipmaster, by refusing clearance to his ship or other-

wise, to pay a penalty for an alleged violation of the immigration

laws.

United States r. Burlie, 99 Fed. Rep. 895.

Nor does it preclude the court, in determining whether a penal

violation of the laws was committed, from inquiring whether the

alien, in respect of whom such violation is alleged, was in reality an

immigrant within the meaning of the laws.

United States v. Burke. 99 Fed. Rep. 895.

A bond may be required conditioned on the alien immigrant's not

becoming within a certain time a public cliarge.

United States v. Liplvis, 56 Fed. Rep. 427.

H. Doc. 551—vol 4 12
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5. CoMTKACT Laborers.

§ 564.

The prohibition by Congress of the importation of aliens under

contract to perforin hibor is a constitutional exercise of the power to

regulate conunerce.

United States r. Craig, 28 Fed. Rep. 795; In re Florio, 43 Fed. Uep. 114;

Lees r. United Sfeites, 150 U. S. 470, 14 Sui). Ct. 103.

See Cliy Lung v. Freeman, 92 U. S. 275.

As to the form of a declaration in debt for the collection of a penalty

under the act of Feb. 2(5, 1885, see United States v. Craig, 28 i'ed.

Hep. 795 ; Unit(?d States v. Borneman, 41 Fed. llep. 751.

The manufacture of fine lace curtains, which Avas brought into

existence in the United States by the McKinley tariff act of 1890 and,

has been carried on only three years, and which is still confined to

two or three establishments and is apparently dependent on the pro-

tection given by the tariff, is a '' new industry " within the exception,

in sec. 5 of the act of 1885, to the exclusion of contract laborers.

United States v. Broiuiley, 58 Fed. Rep. 554.

While the manufacture of " French silk stockings " was a " new
industry,"' it was held that, as the evidence did not show that skilled

labor for the purpose could not be otherwise obtained, the importa-

tion of foreign workmen constituted a violation of the act of 1885,

United States v. McCallum, 44 Fed. Rep. 745.

A woman engaged as a milliner is not a " professional artist

"

within the meaning of the act of 1885.

United States v. Thompson, 41 Fetl. Rei). 28.

The importation of a person under contract to work as a laborer

on a farm is prohibited by the act of Feb. 20, 1885, 23 Stat. 332.

United States r. Parsons (1904), 130 Fed. Rep. G81.
*

A laborer in England wrote to a manufacturer in the United States

that he had heard that the latter wanted men to do a certain kind of

work, and offered to " come out *' with a comrade if jxi-sses were sent

them. The manufacturer Sent tickets, and said he could give the

applicants steady work, but notliing Avas said on either side as to

terms or compensation. Held, that this did not constitute a contract,

"made previous to the importation or migration,"' to perform labor

or service, under the act of Feb. 26, 1885.

United States r. Edgar, 48 Fed. Rep. 91, 4 U. S. App. 41, 1 C. C. A. 49;
afflrmlng 45 Fed. Rep. 44.
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The employment by a railroad company in its office in the United

States of a person who lives in Canada and comes daily to his work
is not an assisting or encouraging of the '' importation or migra-

tion " of an alien under the act of Feb. 26, 1885.

United States v. Mich. Cent. R. R. Co., 48 Fed. Rep. 305.

The act of Feb. 26, 1885, in prohibiting the immigration of aliens

under contract to perform labor, does not apply to an alien engaged

to come to the United States by a religious corporation and act as its

rector or minister.

Church of the Holy Trinity v. United States (1892), 14.3 U. S. 4r.7.

The court in its opinion dechu-ed that " the title of the act. the evil which

was intended to be remedied, the circumstances suri*(mnding the ap-

peal to Conj;ress. the reports of the connnittee of each house, all

concur in affirming that the intent of Congress was simply to stay

the iutlux of this cheap unskilled labor," i. e., manual labor. (Id.

405.)

This decision reversed 30 Fed. Rep. 303.

A chemist on a sugar plantation is a person of a " recognized pro-

fession," under section 5 of the act of March 3, 181)1.

United States r. Laws (1890), 103 U. S. 2.58.

An expert accountant is not exempt, as a member of a " recognized

learned profession,'' from the operation of the contract labor law.

In re Ellis (1903), 124 Fed. Rep. 037. In re Charalambis, ibid.

I am indebted to Alfred Hayes, jr., e.sc]., of the New York bar. counsel for

petitioner, for information as to the final dlsi)osition of the second

case here cited. Sotirios S. lA>ntos Charalambis. a Creek subject, ar-

rived at New York, May (5, l!Kt3. as a first-cabin i)assenger on the

steamer Trave. Questioned by the innnigration officials, he stated

that he expected to act as chief accountant for the (ireek Currant

Comi)any (a Greek corporation), at a salary of .$1,000 a year, in a

branch which was to be established in the United States. He was

ordered to be dei>orted as a contract lal»oi"er. On a reheaiMng. before

a special board of iniiuiry, it appeared that l^ontos was a cousin of

the chairman of the directors of the Creek Currant Com])any and a

nephew of the president of the National Rank <»f (Jreece. who was the

largest stockholder in the company : that, by reasou of these fads,

his position was peculiarly confidential and representative; and tiiat

he was also to make a special study of the banking business in tlie

United States. The chairman of the sptni.-tl i)oard expi-essed the view

that the contract-labor law did not apply to such a cise. but this

view did not prevail and the order of dei)ortation was re.iliirmed.

The Secretary of the Treasury on a|)peal. M.-iy 29. affirme<l tiiis deci-

sion, and the Acting Secretary, on .Tune 2. refused a reiieaiing. On
the next day the writ of hal»eas c-orpus was obt;iined. Lontns remain-

ing in the custody of bis counsel. The coiu't. however, declined to

review the decision of the special board, and an .ippeal was then t.iken
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to tho Supreme Court. Meanwhile, the Greek Boverninent had

stronjily and rei)eatetlly protested. In January, lOO.'j, after the case

was phiced on the day calendar of the Supreme Court, Mr. Hayes
agreetl to move for a dismissal of the appeal, on an assurance from

the L)ei)artmeut of Justice that his client would he admitted. An
order of admission was made by the Secretary of Commerce and

Labor, Jan. 21. 1905. The appeal was dismissed. (196 U. S. 043.)

The proposed agency of the Greeli Currant Company was established

in New York, and has been conducting, as Mr. Hayes states, a large

and successful wholesale business.

Certain natives of the Philippine Islands, not being professional

actors, artists, or singers, within section 5 of the contract-labor law,

are properly excluded, unless on other grounds the}' may be regarded

as not within the prohibition of the law.

As the claim of these aliens for admission appears meritorious and

no possible competition with American labor will be involved, and as

they will be returned to their country in due time, there is no con-

clusive objection to the Secretary of the Treasury exercising his

favorable administrative discretion in admitting them.

The law does not necessarily exclude all persons who do not come

within its express exceptions if they are not manual laborers.

Syllabus, Richards, Acting At. Gen., May 29, 1899, 22 Op. 495.

Sec. 1 of the act of February 26, 1885, 23 Stat. 332, forbidding the

entrance of contract laborers, embraces skilled as well as unskilled

labor, and therefore includes' alien " lacemakers," one of whom was

also described as a " draughtsman." The distinction drawn in

Church of the Holy Trinity v. United States, 143 U. S. 457, is tbat

between manual labor, including the mechanical trades, on the one

side, and the professions on the other.

Griggs. At. Gen., Jan. 28, 1901, 23 Op. 381.

Neither the prepaying of transportation nor the assisting or en-

couraging the importation of an alien is a violation of the act of

Feb. 26, 1885, if there was no contract or agreement made prior to

the importation or migration, binding the alien to perform labor or

service.

Moller V. United States, 57 Fed. Rep. 490, C. C. A. 459.

In 1889 the British minister in Wa.shington informally brought to

the attention of the Secretary of State a grievance of the Canadian

authorities to the effect that while they understood the object of the

legislation of the United States prohibiting the importation and

immigration of aliens under contract to labor to be to prevent the

immigration of laborers from Euroj^e under contract at low wages,
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the provisions of the law had been applied to people living along

the boundary, so that at Niagara workmen living in Canada had been

Avarned to remove their residences to the south side of the line or lose

their employment.

Mr. Blaine, Sec. of State, to Mr. Windom, Sec. of Treasury. June 12,

1889, 173 MS. Dom. Let. 359.

With regard to the exclusion as contract laborers of five citizens of

Switzerland, named Jacob Wahl, Pens Dubi. Otto Weber. Gustave

Rucksee, and Ludwig Fischer, see Mr. Olney, Sec. of State, to Mr.

Pioda, Swiss min.. No. 28, Feb. 11, 1890, MS. Notes to Switzerland,

I. 380.

The contract need not be an express and direct engagement to per-

form any particular " labor or services," but it is sufficient if the innni-

grant comes under an engagement to accept work which a certain

person or agency is to provide.

Sir J. Pauncefote, British min., to Mr. Blaine, Sec. of State, May 22. 1889;

Mr. Blaine to Sir J. Pauncefote, May 22, 1889 ; Sir J. Pauncefote to

Mr. Blaine, June 1, 1889; Mr. Wharton, Act. Sec. of State, to Sir J.

Pauncefote, July 2, 1889; Sir J. Pauncefote to Mr. Bhiine, July 3,

1889: Mr. Wharton. Act. Sec. of State, to Mr. Edwardes. British

charge, July 22, 1889 ; For. Rel. 1889, 470^ 473, 475, 47(5, 477.

In an action to recover a penalty under the contract-labor laws, the

declaration should distinctly allege the particulars of the violation

charged.

United States r. River Spinning Co., 70 Fed. Rep. 978 ; United States v.

Gay, 80 Fed. Rep. 254.

See, however. United States r. Great Falls & C. Ry. Co., 53 Fed. Rep. 77.

Neither the act of Feb. 2G, 1885, 23 Stat. 332, nor the act of Oct. 19,

1888, 25 Stat. 565, authorizes a private individual to maintain an

action to recover for his own use, as informer, the penalty imposed

for violation of the prohibition against the entry of contract laborers.

Rosenberg v. Union Iron Works (1901). 109 Fed. Rep. 844.

See, as to the proj)er form of action, United States v. McElroy (1902), 115

Fed. Rep. 252.

The United States district courts have, under sec. 503 R. S., concur-

rent jurisdiction with the'circuit courts of suits for the recovery of

penalties under the act of Feb. 26, 1885.

United States v. Whltcomb Metallic Bedstead Co., 45 Fed. Rep. 89.

The act of March 3, 1903, 32 Stat. 1213, in omitting to provide for

the deportation of contract laborers, did not repeal the acts of Feb. •2(\.

1885, 23 Stat. 332, and March 3, 1891, 20 Stat. 1084, which cover the

subject.

In re Ellis (1903), 124 Fed. Rep. G37.
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6. Convicts.

§ 505.

" In tho first place, the term ' convicts ' covers all persons convicted,

by clue process of law, of any ott'ense whatever not being a political

offense. This would include many offenses not specified in any extra-

dition treaty of the United States, and might give rise to inquiries on

the ])art of any (lovernment, whether having a treaty with us or not,

or even positive demands for surrender with submission of legal proof

of conviction, which, as the law stands, it might be difficult to decline

compliance with. The idea of surrender of convicts, it seems to me,

should be excluded, leaving it the clear intent of the law to enable the

deportation of obnoxious criminals as a measure of social self-defense.

" In the second place, the provision that the convicts ' shall be sent

back to the nations to which they belong and from whence they came,'

might involve the question: To what nation does a convict belong; to

that which claims him as a citizen or that which claims him as a con-

vict under its laws? And from what nation does he come; from that

of allegiance, or of conviction, or of last departure? A decision in

any given case might in^'olve a practically judicial act to be performed

by persons or charitable bodies, in whom the law could not have

intended to vest judicial powers.
*' The statute is mandatory that the convicts it names sh((U be sent

back. It would seem desirable, that in the regulations which you are

directed to prescribe for such sending back, the interpretation in these

regards shall be clear, and I might add that it is especially desirable

that neither officers of this Government nor State boards nor privatq

associations or individuals be held responsible for the safe conveyance

of any foreign convict from the United States to the territory of the

country where the crime was committed."

Mr. Froliufjlniysoii, Sec. of State, to Mr. Folger, Sec. of Treasiu'y, Nov.

ir>, 1SS2, 144 MS. Doin. Lot. 421.

The word '* convict," as used in the act of Aug. 3, 1882, covers per-

sons who have been convicted of felonious crimes, even after the

expiration of tluur sentences.

Mr. liaynnl, Sec. of State, to Mr. Kassoii. niin. to Gennaiiy. Marcli in.

IKS.-,. For. Uel. 188.".. 4()(i.

This instruction related to tlie case of one Andreas Ranscli. to wlioni tlie Ha-

varian local authorities furnisiicd money to enable him to eniifjrate to

the I'nited States, after he had undergone a five years' imprisonment
for arson. Because the act of 1S74 (chap. 140, see. 5) in terms ex-

eluded only convicts who were "undergoing" their sentence, rtr whose
sentence had been " remitted on condition of their enjigration," the

German Government claimed that Uausch did not come within the

prohibition. Mr. Kasson, in reply, called attention to the employ-
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luent in the later statute of the word " convict," which he construed

as covering persons who had been convicted of felonious crimes,

even though their sentence had expired. (For. Rel. 1885, 402.) His

action was approved. (Id. 400.)

See, in the same sense, Mi\ Bayai'd, Sec. of State, to Baron Fava, Ital.

niin., June 8, 1888, For. Itel. 1888, II. 1057.

With regard to a petition of sundry citizens of Chicago, addressed

to the lord lieutenant of Ireland, asking for the release of William

Naugle, a British subject, who was under sentence of imprisonment in

Ireland for crime there committed, the Department of State, re])lying

to a request for the official transmission of the petition to the British

(lovernment, said that it would not be competent for an official of the

United States to aid in procuring the release of a person convicted of

crime in a foreign country in order to enable him to come to the

United States in violation of the act of August 3, 1882. The petition

was therefore respectfulh^ returned.

Mr. Bayard. Sec. of State, to Mr. Lawler, March 2, 1887, 1(53 MS. Dom.
Let. 273.

It appears to be in the nature of the case impossible to distinguish

by a general ruling the offences that justify from those that do not

justify the exclusion of a convict from the United States. It is " not

the extent of the injury done to the sufferer or to society which is the

consideration in barring immigrants as convicts, but the criminal

intent displayed by the offender, the object ,of the law being not to

punish an offence either against society or an individual, but to ex-

clude from the territory of the United States persons of criminal

dispositions."'

Mr. Hay. Sec. of State, to Count Vinci. Italian charge. No. 420, .Tan. 14,

18<.)!). >IS. Notes to Ital. Leg. IX. 318. (pioting from a letter of tiie

Acting Secretary of the Treasury.

An immigrant who has been convicted in the country from which

he came of an assault with a deadly weapon, and who has served a

sentence of iin])ris()nment therefor, is a convict within the meaning

of the inunigration laws.

In re Aliano, 43 Fed. Rep. r)17.

Joseph MuUett, aged 31), and James Fitzharris. aged (lO. wlio were

convicted in England of complicity in the Phoenix Park nnn-ders.

arrived at New York on the steamer Lucania^ May lJC), 11)00. Being

arrested for deportation under sec. 1 of the act of March 3. ISDl.

theircase was submitted to a special board of in(juirv, bcfoi'c which

they contended by counsel that the offence of which they were con-

victed was of a political nature. The decision of the board was
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adverse to them, and they appealed to the Commissioner-General of

Immigration, by whom it was decided, June 20, 1900, after conferenct-

with the Attorney-General and the Solicitor-General, that the offence

of which they were convicted was murder in the ordinary sense and

could not be classed as a " political offence." The appeal was there-

fore dismissed, and they were ordered to be deported to the country

from which they came, in conformity with the law.

Mr. Larned, Act. Comr. Gen. of Imniigr., to Mr. Moore, March 29, 1901, MS.

See New York Evening Pont, June 20, 1900, where it is .stated that Messrs.

Mullett and Fitzharris, in a letter to Mr. Fitchie, commissioner of

immigration at New York, made the point that they were '* par-

doned '* convicts, and also complained of being kept under restrsiint

so that they had been prevented from going to church. See infra,

§ (»4.

In the case of a Portuguese subject who, while undergoing impris-

onment on conviction of poisoning her husband, escaped in Novem-
ber, 1882, from her prison in the Azores and fled to the United States,

it was held that the act of August 3, 1882, although it authorized the

return of foreign convicts to the country to which they belong and

from which they come, did not operate as a general extradition act

under which fugitive criminals could be delivered up to foreign

governments on request, but was confined in its interpretation and
execution to the limits and methods of expulsion w^hich it expressly

provided.

Moore on Extradition,' I. §§ 31, 38-40; and see the correspondence there

cited.

7. Seamen. '

§ 566.

" By a decision of the Treasury Department of November 2, 1899,

it is held that a foreign seaman after being discharged at a United
States port is simply an alien, and, as such, is subject to the provi-

sions of section 1 of the act of Congress approved March 3, 1891, and
acts amendatory thereof, as to the examination prescribed in order to

determine whether he is entitled to admission into this country;
and collectors of customs have been directed to take steps for the ex-

amination of discharge<l seamen and for the fulfillment of all the

requirements of the United States innnigration laws and regulations.
" This action was necessitated by the complaints niade to the Treas-

ury Department of the defeat of the purposes of the United States

immigration laws resulting from the landing of aliens who were not
regularly employed as members of the crew, upon the claim that as

seamen they were exempt from the operation of those laws.
" In order to obviate any difficulties that might arise in enforcing

the terms of the circular, I have the honor to request that your excel-
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lency will be good enough to instruct the consular officers of Germany
at seaports of the United States to require the masters of German
vessels arriving at such ports to furnish lists, as required b}^ United

States law, of all alien persons signed on the ships' articles who
are not bona fide members of the crew, including stowaways and

workaw^ays.
" Such an arrangement would insure the examination of all such

alien persons in accordance with the requirements of the United States

immigration laws and enable the masters of vessels upon which those

who are inadmissible have come to return them immediately before

expenses for maintenance, etc., which are chargeable to the vessels

bringing them, have been incurred, thus inuring, as your excellency

will readily see, to the advantage of the vessel as well as to that of the

United States.

" Adding that I have addressed similar requests to your excellency's

colleagues of the diplomatic corps in Washington, I beg," &c.

Mr. Hay, Sec. of State, to Heir Von Holleben, German ambass., Jan. 16,

1900, Notes to German Leg. XIL 456.

A Norwegian vessel entered the port of Mobile with a crew articled

for a voyage to the United States and thence to Europe. One of the

crew, being an alien seaman, sought to obtain his discharge at Mobile,

but his application was refused. He then deserted, but under a threat

of arrest returned to the vessel. He afterwards deserted again, and

clearance was refused the vessel on the ground that the master had

violated the immigration laws by not holding the seaman on his

return to the vessel after his first absence. Held, that the seaman in

question was not an alien inmiigrant in the sense of the immigration

laws, and that clearance could not be refused.

United States v. Burke, 99 Fed. Kep.. 895, cited by Beck, Act. At. Gen.,

Sept. 10, 1901, 2.'i Op. 521, ,522; Report of the Connnr. of Navigation

(1902), 319.

The question of the application of the immigration laAvs to seamen

is one to be determined according to circumstances. While they are

not expressly excepted from the operation of those laws, they have in

practice always been so excepted, unless where there was an evident

design to defeat the objects of the statutes by immigrants shii)ping

as sailors. The question of the applicability of those statutes, as well

as the question of the liability to payment of head money under the

act of August 3, 1882, depends upon the individual's intention and

must be dealt with according to the evidence in each particular case.

If persons ship as seamen, as a convenient way of securing i)assage

and of gaining entrance as immigrants, then they are to be treated not

only as immigrants, but also as passengers subject to the capitation
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tax. If, on the contrary, they ship with the intention in good faith

to continue their occupation as seamen and with no intention to nuike

entry into the United States, they are not immigrants nor are they

subject as passengers to that tax.

Beck, Act. At. Gen., Sept. 10, 19()1, 2.3 Op. r)21, and Report of the Couir. of

Navigation (1!K»2). 'M'.K citing United States r. Bnrive, 91) Fed. Hep.

895; tlie case of tlie Laiicushirc, Treas. Dept. Dec. 21724; (Iriggs.

At. (Jen.. May 8. 1899, 22 Op. 400; Miller, At. Gen., Dec. 29, 1890, 19

Op. 7<k;.

As to the practice of desertion from British and Norwegian vessels of

seamen from the Orient, chiefly Japanese, at Portland, Oregon, ap-

Iierently with a view to evade the innnigratlon laws, see Mr. Day,

See. of State, to Sec. of Treas., June 18, 1898, 229 MS. Dom. Let. 421.

In July, 1902, the City of Peking, of the Pacific Mail Steamship

Company, shipped a Chinese crew at Hongkong for a voyage to San
Francisco and return, the return to be made by the same ship or by

any other vessel of the same company in the trans-Pacific trade. On
her voyage to San Francisco the City of Pet'ing was disabled and

• was towed to Kobe, Japan, for repairs. Her crew were put on the

Gaelic, a vessel of the British Occidental and Oriental Company,
and brought to San Francisco, where the Pacific Mail Steamship

Company sought to transfer them to the Korea, a vessel which had
been substituted for the City of Peking for the voyage to Hongkong.
It was held

—

1. That the transfer of the crew of the City of Peking to t\ie Korea
might be permitted when they should have duly signed for the return

voyage to Hongkong, in accordance with their contract, before a

United States shipping commissioner.

2. That the alien contract labor laws had no application to Chinese

or other foreign seamen.

3. That the bare landing of the seamen, if it was to be considered

as a landing at all, in order that they might be reshipped on the

Korea, would not violate the treat}^ and laws in relation to the ex-

clusion of Chinese.

Hoyt, Act. At. Gen., Aug. 29, 1902, 24 Op. Ill, and Report of Comr. of

Navigation (1902), :n7, citing 23 Op. At. Gen. 521; In re Moncan, 14

Fed. Rej). 44, 47; In re Ah Kee. 22 Fed. Rep. ,519; Schermacher v.

Yates, 57 Fed. Rep. OGS; United States i\ Burke, 99 Fed. Rep. 895,

898; In re Jam, 101 Fed. Rep. 989.

May 1(), 189f). the British ambassador at Washington made a rep-

resentation as to the action of the customs authorities at New Or-
leans in fining the master of the British steamer Ciihan $800 for a

violation of the immigration laws. It appeared that two stowaways,
who had concealed themselves on the vessel in order to go to the

United States, were, on being dis(;overed at sea, allowed to sign the
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ship's articles and were enrolled as members of the crew. On the arri-

val of the vessel at New Orleans the customs officials, becoming

acquainted with the facts, ordered the men to be detained on board

and to be deported, but they subsequently escaped. The Treasury

Department took the view that the master had violated the laws of

his own Government, with a view also to violate the laws of the

United States, and that the penalty should not be remitted. The
British ambassador called attention to the case of the United States

vessel Sandrei/^ in which it Avas held that a stowaway on a British

vessel, once enrolled as a member of the crew, acquired the status

of a British seaman and was, in the event of desertion, to be con-

sidered as such. It was also represented that the master had not in-

tended any breach of law, but after being ordered to deport the

men, had used his utmost endeavors to prevent their landing. It Avas

stated that it was the practice at New York, when stowaways discov-

ered at sea in British vessels were entered on the ship's articles, to

take them into custody on arrival and hold them at the expense of

the ship until her departure. The Treasury Department replied that

an appeal would be taken from the decision in the Sandrci/ case,

which was apparently in conflict with the decision In re Vito Rullo,

43 Fed. Rep. ()2, and that the masters of the British vessels bound

to New Orleans seeuied to consider the ])Iacing of stowaways on

their crew list, in order to avoid trouble from the immigrant laws,

as one of their prerogatives. xVs to the case at New York, it was

stated that the master of the vessel declined to restrain the stowaways,

under the advice of the British consul, for the reason that they were

British seamen. In a subsequent communication it was stated that

the number of iunnigrants of the i)r()liil)ited classes entering New
Orleans was too small to warrant an establishment similar to that

maintained at New York.

For. Rel. !«)(?. .'{Ol-.-iOT.

VII. EXCLFfilOX OF CHIXESE.

1. TUEATY OK ISSO.

jv r)()T.

By Art. V. of the treaty between the United States and China,

connnonly called the Burlingame treaty, concluded at Washington,

July 28, 1808, by Mr. Seward, on the part of the United States, and

Anson Burlingame. on the part of China, the higli contracting }iarties

" cordially recognize the inherent and inalienable right of man to

change his home and allegiance, and also the nuitiial advantage of the

free migration and emigration of their citizens and subjects respec-

tively from the one country to the other for purposes of curiosity,
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of trade or as permanent residents; " they "therefore join in repro-

bating any other than an entirely voluntary emigration for these pur-

poses;" and "consequently agree to pass laws making it a penal

offence for a citizen of the United States or Chinese subjects to take

Chinese subjects either to the United States or to any other foreign

country, or for a Chinese subject or citizen of the United States to

take citizens of the United States to China or to any other foreign

country without their free and voluntary consent, respectively."

.
" In connection with this subject I call the attention of Congress to

a generally conceded fact, that the great proportion of the Chinese

inmiigrants who come to our shores do not come voluntarily to make
tiioir homes with us and their labor productive of general prosperity,

but come under contracts with head-men who own them almost abso-

lutely. In a worse form does this apply to Chinese women. Hardly

a perceptible percentage of them perform any honorable labor, but

they are brought for shameful purposes, to the disgrace of the com-

munities where settled and to the great demoralization of the youth

of those localities. If this evil practice can be legislated against, it

will be my pleasure as well as duty to enforce any regulation to

secure so desirable an end."

President (irant, annual message. Dec. 7, 1S74, For. Rel. 1874, vii.

Sections 21.'>8-21(« of tbe Revised Statutes and the act of March 3, 1875

(1 Supp. R. S. 8G, oh. 141), prohibit the iiuporta4:ion of " cooleys

"

and of women for immoral purposes. (S. Doc. 291, 57 Cong. 1 sess. 8.)

The application of the settled principles of international law to the

Chinese in the United States is to be modified by the fact that the

Chinese decline to accept these principles, leading an isolated life in

the communities in which they are settled, always expecting to return

to China, and never, therefore, becoming domiciled among us, and
that they maintain the same system of isolation towards Americans
in China, regarding them always as strangers, more or less outside

of the protection of the law.

Mr. Fish. Sec. of State, to Mr. G. F. Seward, Aug. 31, 1870. MS. Inst.

China, II. 42!>.

May 25, 1880, Mr. Evarts, Secretary of State, announced to the

Chinese legation at Washington the api)()intment of Messrs. John F.

Swift, of California, and William Henry Trescot, of South "Caro-

lina, as connnissioners to act jointly with Mr. James B. Angell, min-
ister plenipotentiary to China, to conclude a settlement by treaty of

such pending matters as uiight In- confided to them. Mr. Evarts ex-

pressed, in the name of the President, the conviction that the sending
of this high commission to China could not fail to draw closer the

bonds of amity between the two countries, and that the result of its
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wise and conciliatory counsels, met in a like spirit of wisdom and

conciliation by the enlightened statesmen of China, would build up a

lasting monument of the good will and kindred interests which ani-

mated the two nations.

Messrs. Angell, Swift, and Trescot reached Peking on September

]9, 1880, and found that Messrs. Pao Chiin and Li Hung Tsao, men of

high rank and both members of the privy council, as well as ministers

in the foreign office, had been appointed as commissioners to negotiate

with them.

October 1, 1880, the American commissioners laid before the

Chinese commissioners a memorandum exhibiting the difficulty and

dangers attending the free immigration of Chinese laborers into the

United States, and the desire of the United States to revise the treaty

stipulations between the two countries bearing on the subject.

The Chinese conmiissioners, in a memorandum of October 7, 1880,

intimated that they were ready to enter upon negotiation to prohibit

the four classes—coolie laborers, criminals, prostitutes, and diseased

persons. The American commissioners intimated that this proposal

was insufficient and asked that the Chinese Government consent to

such a modification of the free immigration clauses of the Burlingame

treaties as would avoid the raising of questions that might disturb

the friendly relations of the two countries. To this end the American
commissioners submitted a project of a treaty which, while it pro-

vided that citizens of the one country visiting or residing in the

other for purposes of trade, travel, or temporary residence, or of

teaching, study, or curiosity, should enjoy most-favored-nation treat-

ment, the Government of the United States should have the right to

regulate, limit, suspend, or prohibit the coming of Chinese laborers,

by Avhich term was to be understood all immigration other than that

for teaching, trade, travel, study, and curiosity.

The Chinese commissioners agreed to the limitation of immigra-

tion, but not to the prohibition, and they sought to confine the

limitation to California.

The American commissioners finally agreed to omit the word ''pro-

hibit," and use the words "regulate, limit, or suspend." But the right

thus secured they declined to subject to conditions, saying that the

Chinese Government ought to assume that the right would be exer-

cised by the United States in a friendly and judicious manner, but

that it would be entirely useless without the power of employing it

when and how, in the judgment of that Government, it ought to be

exercised. They also declined to admit the exception of "artisans"

from the class of Chinese laborers.

The terms of the treaty were agreed upon on November (>, 1880.

For. Rel. 1880, 302; For. Rel. 1881, 1G8, 171, 173, 174-178, 182-188, 181>,

195-198.
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The treaty between the United States and China, concluded Nov.

17, 1880, provides:

"Article I. AVhenever in the opinion of the Government of the

United States, the coming of Chinese hiborers to the Ignited States,

or their residence therein, aU'ects or threatens to affect the interests

of that country, or to endanger the good order of the said country

or of any locality within the territory thereof, .the Govermnent of

China agrees that the Government of the United States may regu-

late, limit, or suspend such coming or residence, but may not abso-

lutely prohibit it. The liiliitation or suspension shall lie reasonable

and shall apply only to Chinese who may go to the United States as

laborers, other classes not being included in the limitations. Ijcgisla-

tion taken in regard to Chinese laborers will be of such a character

only as is necessary to enforce the regulation, limitation or suspen-

sion of inunigration, and immigrants shall not be subject to personal

nudtreatment or abuse.

"Article II. Chinese subjects, whether proceeding to the United

States as teachers, students, merchants, or from curiosity, together

with their body and iiousehold servants, and Chinese laborers who are

now in the United States shall be allowed to go and come of their own
free will and accord, and shall be accorded all the rights, privileges,

immunities and exemptions which are accorded to the citizens and

subjects of the most favored nation.''

For the full text of the treaty, see the U. S. Treaty Volume (177(;-1887),

182.

Sees. 2i~>Sr-2W.i, K. S., and the act of March 3, 1875 (1 Supp. II. S. 8(5,

ch. 141). prohibit the importation of coolies, as well as of women for

purjto.ses of i»rostituti()n.

As to tlie exclusion of Chinese from Australia, see For. Rel. 1888, I. 340.

As to restrictive measures in Canada and Hawaii, see Mr. Bayard. Sec. of

State, to Mr. Mitchell, U. S. S., March 12, 188(), 150 MS. Dom. Let.

208. enclosinj: copies of disi)atches from Hawaii, No. 1.35. March 2G.

1884: No. i:{8, April 14, 1884 (For. Kel. 1884, 281, 282) ; No. 20, Sept.

12, 1885 (For. Rel. 1885. 475) ; No. 4.5, Feb. 12, 1885; and of a note

from the British minister of Aug. 27, 188.5.

2. Lkgisi.atio.n, 1882-1803.

^ r)()8.

By the act of May (>. 18Si>. i)rovision was made for the execution of

the foregoing stiiiulation.s.
Act of 1882. Tf 1 1 / 1\ 4! ^ XI £It suspended (sec. 1) for ten years the coming of

Chinese laborers to tlie United States, provided for the depor-

tation of any who should come in violation of the proliibition,

and imposed (sec. 2) on the master of any vessel who should
" knowingly bring within the United States on such vessel, and land
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or permit to be landed, any Chinese laborer, from any foreign port

or place," a fine of not more than $500 for each such laborer, to which

might also be added a year's imprisonment. These sections, however,

did .not apply (sec. 3) to Chinese laborers in the United States on

Nov. 17, 1880, or who should have come within ninety days after the

passage of the act ; but such laborers, in order to establish their right

to go and come, were required (sec. 4), on departing from the United

States, to obtain from the collector of customs certificates of identity

entitling them to return.

It was further provided (sec. G) that Chinese j^ersons, other than

laborers, who might be entitled to enter the United States, should be

so identified " by a certificate issued under the authority of " the

Chinese Government; and the forgery of such a certificate Avas made
a misdemeanor, punishable by a fine not exceeding $1,000 and impris-

onment not exceeding a year.

Masters of vessels were recpiired (sec. 8) to furnish lists of Chinese

passengers; and any vessel whose master knowingly violated any
provision of the act was subject to forfeiture (sec. 10). Bringing in

by land was also made (sec, 11) a misdemeanor, punishable with fine

and imprisonment.

Any Chinese person who, on hearing before a '* justice, judge, or

commissioner of a court of the United States," was found to be

unlawfully in the United States, was to be deported.

The credentials of " diplonuitic and other officers " of the Chinese

Government were made equivalent to the certificate required in other

exempt classes (sec. 13).

It was forbidden to admit Chinese to citizenship (sec. 14). Fi-

nally, the words " Chinese laborers '' were defined as including '" both

skilled and unskilled laborers and Chinese employed in mining.''

22 Stat. 58.

With regard to tlio certificatps uiulor see. (!, "the obligatioiv imposed on

the C'liinese Governnieiit may be discharged in its own way and by

such local officers as that (Joverument may choose to designate and

under such municipal regulations as it may deem proper to make

;

but the Imperial Government at Peking is the party responsil>le in

the matter." (Mr. Frelinglniysen. Sec. of State, to Mi\ Folgor, Sec.

of Treas., Aug. 7.' 1882. 14:? .MS. Dom. Let. 2(;2.)

As to the case of the niece of the wife of an officer of the Chinese con-

sulate at New York, under sec. 13. see Mr. Olney. Sec. of State, to

Sec. of Treas.. Jan. 8, 18!)7. 21.1 MS. Doui. Let. 127.

As to the return of Chinese laborers, see In re Shong Toon, 21 Fed. Kcp.

386; In re"Tom Mun, 47 Fed. Kep. 722.

For indictments for aiding and abetting unlawful entry, see Cnited

States V. Trundndl, 4(; Fed. Rep. 7.1."): United States r. Wilson, (id

id. 8!X).

For a prosecution under sec. 2. sui)ra, see In re \h Sing, 7 Sawy. .">.'!<i.

See, also, In re Ah Tie, id. 542.
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Tlie fimling of a United States coiuuilssloner that a Chinese person is un-

lawfully in the United States is conipetent evidence to justify a grand

jury in finding an indictment for bringing such person into the United

States in violation of the act of 1882. (United States v. Hills (1903)

124 F(Kl. Kep. 831.)

For proceedings against vessels, see United States v. The Geo. E. Wilton,

43 Fed. Rep. 606 ; The Haytian Republic, 154 U. S. 118.

By the act of July 5, 1884, sec. 1 of the act of 1882 was amended
so as to make it unlawful for any Chinese laborer

" °
to come to the United States " from any foreign

port or place."

Sec. 4 was amended so as to provide (1) that the certificate of

identity of a laborer, instead of being " prima facie " evidence,

should be " the only evidence permissible to establish his right

of reentry;" (2) that every Chinese person of the exempt classes

claiming a right to enter should " obtain the permission of and be

identified as so entitled by the Chinese Government, or of such other

foreign government of which at the time such Chinese person shall be

a subject," and that the certificate thus required should be viseed by

the American diplomatic representative " in the foreign country from

which such certificate issues," or by the American consular represen-

tative at the port or place of departure ; and, while it was made prima

facie evidence of the facts stated in it, it was declared to be " the sole

evidence permissible " of the individual's exempt character.

Various other amendments of the act of 1882 were made, and it was
expressly declared that the provisions of the act should " apply to all

subjects of China and Chinese, whether subjects of China or any other

foreign power."

2.-^ Stat. 115.

For an instance of tlie issuance of a certificate of indentity by the Tsung-

li yAinen, see For, Kel. 1887, 223 ; For. Rel. 1890, 177.

The act of May 6, 1882, 22 Stat. 58, as amended by the act of July

5, 1884, 23 Stat, llo, 117, was continued in force for ten years by the

act of May 5, 1892, 27 Stat. 25, and was further continued in force

by the act of May 5, 1902.

Sims r. T'nltod States (1903). 121 Fed Rep. 51,^), 55 C. C. A. 92.

As to the rc(|uisites of an indictment for violation of the act of July 5,

1884, see il)id.

Section 12 of the act of May 6, 1882, 22 Stat. 58, 61, as amended by
the act of July 5, 1884, 23 Stat. 115, 117, 118, and continued in force

by the act of May 5, 1892, 27 Stat. 25, is not inconsistent with and is

not abrogated by the treaty proclaimed Dec. 8, 1894.

United States v. Lee Yen Tai (1902), 185 U. S. 213; affirmed in Chin
Bak Kan v. United States (1902), 180 U. S. 193.

The same reasoning applies to sec. (5 of the act of 1882. (Lee Lung i.

Patterson (1902), 186 U. S. 168.)
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Chinese subjects of the permitted class, coming into the United

States from China, must produce the certificate of the Government
of China.

Privileged Chinese subjects resident within a foreign jurisdiction

in order to gain admission into the United States must have a certifi-

cate issued by the foreign government and not by the officials of

China.

Boyd, Acting At. Gen., Aug. 31, 1898, 22 Op. 201.

"A treaty was concluded by Secretary Bayard and the Chinese

minister under date of March 12, 1888. By this
Unratified treaty arrangement the United States secured the coopera-

tion of China in the nuiin purpose and object of the

treaty, which is stated in the first article to be the absolute prohibi-

tion of Chinese laborers from coming into the United States for

twenty years, and unless notice should be given by either Govern-

ment six months before the expiration of that period it shoidd re-

main in force for another like period of twenty years. To this pro-

hibition the only exception made was that of any Chinese laborer

who had a lawfid Avife, child, or parent in the United States, or

property therein of the value of one thousand dollars, or debts of

like amount due him and pending settlement. Mr, Bayard says, in

making his report of the negotiations to the Presideiit, that ' con-

siderations of humanity and justice require these exceptions to be

made, for no law should overlook the ties of family, and the wages

of labor are entitled to just protection.'

" The treaty did not affect the right at present enjoyed of Chinese

subjects being officials, teachers, students, merchants, or travelers for

curiosity or pleasure, but stipulated that in order to entitle them to

admission they nnist j)roduce a certificate from their (lovernment or

from the (Government of the country where they last resided, viseed

by the diplomatic or consular rei)resentative of the United States in

the country or port whence they departed."

Treaty Volume (177ti-1S,S7), 12r)<»-12()0.

President Cleveland, in liis sixvial message of Oct. 1, 1888. giving his

reasons for aiti)roving the law of that date for the ahsolute exclu-

sion of Chinese laborers said, with reference to the incidental ex-

. elusion of any to whom debts might be due in the United States:

"And it is here pertinent to remark that everywhere in the United States

laws for the collection of debts are ecpially available to all cred-

itors without respect to i-ace. sex. nationalit.v. or i)lace of residence,

and ('(pially with the citizens or subjects of the most favortnl nations

and with the citizens of the T'nited States recovery can be had in

any court of justice in the I'nited States by a sul)ject of Clnna,

whether of the lal)oring or any other class.

•' No disability accrues from nonresidence of a plaintifi". whose claim

can be enforced In the usual way by Uim or his assignee ov attorney

in our courts of justice.

H. Doc. 561—vol 4 13
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•' lu this resi)ect it can not bo alleged that there exists the slightest dis-

eriinination against Chinese subjects, and it is a notable fact that

hirge trading firms and companies and individual merdiants and

traders of that nation are i>roflta!)ly estaitlislied at numerous |>oints

throngliout the I'nion. in wliose liands every claim transmitted Ity

an absent Chinaman of a just and lawful nature could be completely

enforced." (S. Ex. Doc. 273, 50 Cong. 1 sess. 4.) .

By the act of Sept. 13, 1888, provision was made for the carrvinjr

into effect of the treaty signed at AVashington, March
Act of Sept. 13, 12. 1888, the ratifications of which it was supposed.

1888
i i

when the act was passed, woukl duly be exchanged.

The act contained, among others, the foHowing provisi(ms:

" Sec. 5. That from and after the passage of this act, no Chinese

laborer in the United States shall be permitted, after having left, to

return thereto, except under the conditions stated in the following

sections.

'' Sec. 0. That no Chinese laborer Avithin the purview of the pre-

ceding section shall be permitted to return to the United States un-

less he has a lawful wife, child, or i)arent in the United States, or

property therein of the value of one thousand dollars, or debts of

like amount due him and pending settlement. The marriage to such

wife must have taken place at least a year prior to the application

of the lal)orer for a permit to return to the United States, and must
have been followed by the continuous cohabitation of the parties as

man and wife.

•' If the right to return be claimed on the ground of property or of

debts, it must appear that the ])ro])erty is bona fide and not colora-

bly acquired for the purpose of evading this act, or that the debts

are unascertained and unsettled, and not promissory notes or other

similar acknowledgments of ascertained liability.

" Sec. 7. That a Chinese person claiming the right to be permitted

to leave the United States and return thereto on any of the grounds
stated in the foregoing section, shall apply to the collector of customs

of the district from which he wishes to depart at least a month prior

to the time of his departure, and shall make on oath before the said

collector a full statement descriptive of his family, or property, or

debts, as the case may be. and shall furnish to said collector such

proofs of the facts entitling him to return as shall be required by the

rules and regidations prescribed from time to time by the Secretary

of the Treasury, and for any false swearing in relation thereto he

shall incur the penalties of perjury. He shall also ])ermit the collector

to take a full description of his jx'rson. which description the collector

shall retain and mark with a number. And if the collector, after

hearing the proofs and investigating all the circumstances of the

case, shall decide to issue a certificate of return, he shall at such time
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and place as he may designate, sign and give to the person applying

a certificate containing the number of the description last aforesaid,

which shall be the sole evidence given to such person of his right

to return. If this last-named certificate be transferred, it shall be-

come void, and the person to whom it was given shall forfeit his

right to return to the United States. The right to return under the

said certificate shall be limited to one year; but it may be extended

for an additional period, not to exceed a year, in cases where, by

reason of sickness or other cause of disability beyond his control, the

holder thereof shall be rendered unable sooner to return, which facts

shall be fully reported to and investigated by the consular represent-

ative of the United States at the port or place from which such

laborer departs for the United States, and certified by such represent-

ative of the United States to the satisfaction of the , collector of

customs at the port where such Chinese person shall seek to land in

the United States, such certificate to be delivered by said representa-

tive to the master of the vessel on which he departs for the I^^nited

States. And no Chinese laborer shall be permitted to reenter the

United States without producing to the proper officer of the customs

at the port of such entry the return certificate herein required. A
Chinese laborer possessing a certificate under this section shall be

admitted to the United States only at the port from which lie de-

parted therefrom, and no Chinese person, except Chinese diplomatic

or consular officers, and their attendants, shall be permitted to enter

the Untted States except at the ports of San Francisco, Portland,

Oregon, Boston, New York, New Orleans, Port Townsend, or such

other ports as may be designated by the Secretary of the Treasury.
" Seg. 8. That the Secretary of the Treasury shall be, and he hereby

is, authorized and empowered to make and i)rescribe, and from time

to time to change and amend such rules and regulations, not in con-

flict with this act, as he may deem necessary and proper to conven-

iently secure to such Chinese persons as are provided for in articles

second and third of the said treaty between the United States and

the P^mpire of China, the rights therein mentioned, and such as shall

also protect the United States against the coming and transit of per-

sons not entitled to the benefit of the provisions of said articles. And
he is hereby further authorized and empowered to prescribe the form

and substance of certificates to be issued to Chinese laborers under

and in pursuance of the i)r()visi()ns of said articles, and prescribe the

form of the record of such certificate and of the proceedings for issu-

ing the same, and he may require the deposit, as a part of such record,

of the photograph of the party to whom any such certificate shall be

issued.

" Sfc. D. That the master of any vessel who shall knowingly bring

within the United States on such vessel, and land, or attempt to land,
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or j)erniit to ho laiulod any Chinese lahoror or other Chin^i^e person,

in contravention of the provisions of this act, shall be deemed guilty

of a misdemeanor and, on conviction thereof, shall be punished with a

fine of not less than five hundred dollars nor more than one thousand

dollars, in the discretion of the court, for every Chinese laborer or

other Chinese person so brought, and may also be imprisoned for a

term of not less than one year, nor more than five years, in the discre-

tion of the court.

" Sec. 10. That the foregoing section shall not apply to the case of

any master whose vessel shall come within the jurisdiction of the

United States in distress or under stress of weather, or touching at

any port of the United States on its voyage to any foreign port or

place. But Chinese laborers or persons on such vessel shall not be

permitted to land, except in case of necessity, and must depart Avith

the vessel on leaving port.

" Sec. 11. That any person who. shall knowingly and falsel)"^ alter

or substitute any name for the name written in any certificate herein

required, or forge such certificate, or knowingly utter any forged or

fraudulent certificate, or falsely personate any person named in any

such certificate, and any person other than the one to whom a cer-

tificate was issued who shall falsely present any such certificate, shall

be deemed guilty of a misdemeanor, and upon conviction thereof

shall be fined in a sum not exceeding one thousand dollars, and
im])risoned in a penitentiary for a term of not more than five years.

" Sec. 12. That before any Chinese passengers are landed from any

such vessel, the collector, or his deputy, shall proceed to examine
such passengers, comparing the certificates with the list and with the

passengers; and no passenger shall bo allowed to land in the United

States from such vessel in violation of law ; and the collector shall in

person decide all questions in dispute with regard to the right of any
Chinese passenger to enter the United States, and his decision shall

lie subject to review by the Secretary of the Treasury, and not

otherAvise.

" Sec. 13. That any Chinese person, or person of Chinese descent,

found unlawfully in the United States, or its Territories, may be

arrested upon a warrant issued upon a complaint, under oath, filed by
any party on behalf of the United States, by any justice, judge, or

commissioner of any United States court, returnable before any jus-

tice, judge, or commissioner of a United States court, or before any
United States court, and Avhen convicted, upon a hearing, and found
and adjudged to be one not lawfully entitled to be or remain in the

United States, such jx^rson shall be removed from the United States

to the country Avhence he came. But any such Chinese person con-

victed before a qommissioner of a United States court ma;j^, within
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ten days from such conviction, appeal to the judge of the district

court for the district. A certified copy of the judgment shall be the

process upon which said removal shall be made, and it may be exe-

cuted by the marshal of the district, or any officer having authority of

a marshal under the provisions of this section. And in all such cases

the i:)erson who In-ought or aided in bringing such person into the

United States shall l)e liable to the (lovernment of the United States

for all necessary expenses incurred in such investigation and removal;

and all peace officers of the several States and Territories of the

United States are hereby invested with the same authority in refer-

ence to carrying out the provisions of this act, as a marshal or deputy

marshal of the United States, and shall be entitled to like compensa-

tion, to be audited and paid by the same officers.

" Sec. 14. That the preceding sections shall not apply to Chinese

diplomatic or consular officers or their attendants, wdio shall be ad-

mitted to the United States under special instructions of the Trea?h

ury Department, without production of other evidence than that of

personal identity."

By sec. 15 the acts of 1882 and 1884 were to stand repealed on the

ratification of the pending treaty.

25 Stat. 47G.

So much of the act of Sept. 1.3, 1888, as provides for arrest and trial

hefore a comnilssioner. or on ;ij»peiil to a federal jiidKe. merely iijwn

the filing of an affidavit, is unconstitutional, in that it permits tlK

arrest and trial of persons who may not he Chinese, without com-

pliance with the constitutional guarantees. (United States r. Coe

(1004), 128 Fed. Rep. 100.)

Sec. 13 of the act was held to be effective, although the treaty was not

ratified. (United States r. Jim, 47 Fed. Hop. l.'Jl ; In re Mali Wong
Gee, id.. 43.3; T'nited States r. Gee Lee. ;'.(» Fed. Uep. 271.)

The 5th section and succeeding sections took effect, though the treaty was
not ratified. (United States v, Chong Sam. 47 Fed. Hep. 878.)

Contra, United States v. Gee Lee, 50 Fed. Rep. 271 ; United States r. Loo

Way, OS Fed. Rep. 475, See also People r. Ah Teung, 02 Cal. 421,

28 Pac. Rep. 577.

July 7, 1800, the Solicitor of the Treasury held that sections .5-14, inclu-

sive, became immediately operative on the passage of the act. (S.

Doe. 201, 57 Cong. 1 sess. 10. 30.)

Section 12 did not become effective. (Li Sing r. United States (1001),

180 U. S. 48(5, 488-400.)

These sections are declaretl to be continued in force by the act of .\])i-il

20. 1002.

Chinese laborers who depart from the United States have the right to

return only on compliance with sections 5, (!. and 7 of the act of Sept.

13, 18S8. 25 Stat. 477. continued in force l)y subseipient statutes.

(United States /-. Tuck Lee (1003). 120 Fed. Rej). 080.)

For corresi)<)ndence as to the rejected treaty of March 12, 1888, see For.

Rel. 1888, I. 35(i, 371, iWl, 388, 302, 3'JG, 403.
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A sentence by ft oommissionor. of doportntion under see. 13 of the not of

Sept. ir?, 1888, Is conclusive ajiainst the jwrsou's rifjlit to remain,

subject to the apptuil allowed thereunder to the district judge. (In

re Tsu Tse Mee, 81 Fed. Hep. 702.)

For other decisions luider sec. 1.% see ITnite<I States r. Lee Ching Ooon,

00 Pac. Rep. COL': United States v. See IIo IIow. 100 Fetl. Uep. 780;

United States r. Lee Seick, 1(X) Fed. Kej). .108, 40 V. A. 448.

The right of aj)i)eal from a connnissioner to a district court under sec. 13

is not taken away by sec. 3 of the act of May 5, 1892. (United

States r. Wong Dep Ken, ~u Fed. Rep. 203.)

An appeal by a Chinese person, taken luider section 13 of the act of Sep-

tember 13. 1888, to a judge of a district court, from the judgment of

the conunis-sioner. docs not vacate, but nierelj' suspends the judg-

ment of the commissioner and proceedings thereunder until the

appeal is dismissed. In case of an appeal to a higher tribunal for

review, the original judgment stands in susjiense until the appellate

court, by a judgment of its own. shall supersede it. ((Jriggs, At.

Gen.. Feb. 11, 1800, 22 Op. 340.)

An appearance by attorney and notice of an appeal from a commissioner's

order of deportation is sufficient under section 13 of the act of Sept.

13, 1888. to preserve appellant's right to a review. (Chow Loy v.

United States (1901), 112 Fed. Rep. 354. See In re Chow Loy (1901),

110 Fetl. Rep. 052.)

An appeal lies to the Circuit Court of Appeals from the judgment of a

district court atlirming the order of a connnissioner for the deporta-

tion of a Chinese person under section 1.3 of the act of Sept. 13, 1888.

(Tsoi Yii r. Ignited States (1004), 120 Fed. Rep. 58.5.)

The appeal allowetl by sec. 13 of the act of Sept. 13. 1888, 25 Stat. 470,

to the " judge " of the district court is held to mean an appeal to the

district court. (The United States. Petitioner (1904), 194 U. S. 104.)

By the act of Oct. 1, 1888, it was made unlawful for any Chinese

laborer '' who shall at any time heretofore have been.
Act of Oct. 1,

f,j. ^^.]^^j j^^.^y j^^j^y Qj. hei-eafter be, a resident within
1888

the United States, and who shall have departed, or

shall depart, therefrom, and shall not have returned before the pas-

sage of this act, to return to, or remain in, the United States;" and

all certificates of identity under sections 4 and 5 of the act of 188-2

were declared to be void, and the issuance of such certificates in the

future was forbidden.

25 Stat. 504.

Rei)ealed by the convention of March 17, 1894. (21 Op. At. Gen. 08.)

For Chinese i)rott'st against and correspondence concerning the act of

Oct. 1, ias8, see For. Rel. 1S8!), 11.5-1.50; For. Rel. 18SX), 177, 200,

210-219. 228-2.30.

The validity of the act was upheld in the Chinese Exclusion Case (Chae
Chan Ping r. I'nited States). 1.30 U. S. 581, ft S. Ct 023.

See, also, Nishinmra Ekiu r. United States. 142 IT. S. (551 ; Fong Yue
Ting r. United States. 149 U. S. 098; Lem Moon Sing v. United

States, 158 U. S. 538.
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The President, in approving the act of Oct. 1, 1888, communicated

to Congress a review of the situation. Referring to the treaty

signed on March 12, 1888, he stated that on May 12, 1888. the Chi-

nese minister signified his approval of two anienchnents Avhich the

Senate had on the Tth of the month engrafted upon it, " as they did

not aher the terms of the treaty," and that thoy were at once tele-

graphed to China, and that the act of Sept. 18, 1888, was approved

in the confident expectation that the treaty, which it was designed to

su])p]ement, Avould soon be ratified. Continuing, the President said :

" No information of an}^ definite action u])on the treaty by the Chi-

nese Government was received until the 21st ultimo—the day the bill

which I have just api)r()ved was j)resented to me—when a telegram

from our minister at Peking to the Secretary of State announced the

refusal of the Chinese (lovernment, to exchange ratifications of the

treaty, unless further discussion should be had with a view to shorten

the period stipulated in the treaty for the exclusion of Chinese labor-

ers, and to change the conditions agreed on, Avhich should entitle any

Chinese laborer who might go back to China to return again to the

United States.

"By a note from the charge d'affaires ad interim of China to the

Secretary of State, received on the evening of the 2r)th ultimo (a

copy of which is herewith transmitted, together with the reply

thereto), a third amendment is i)roposed, whereby the certificate,

under which any departing Chinese laborer alleging the possession

of })roperty in the United States would be enabled to return to this

country, should be granted by the Chinese consul instead of the

United States collector, as had been i)r()vi(led in the treaty.

" The obvious and necessary effect of this last proposition would
be practically to })lace the execution of the treaty beyond the con-

trol of the ifnited States.

'"Article I. of the treaty i)ro})osed to be so materially altered, had,

in \\\o course of the negotiations, been settled in acquiescence with

the re(|uest of the Chinese lilenipotentiary. and to his expressed

satisfaction.

"In 188(), as ai)pears in the docunuMits heretofore refei'red to, the

Chinese foreigu office had formally proposed to our minister the strict

(Exclusion of Chines(> laborei's from the I'nited States without limita-

(iou; and had otherwise and more definitely stated that no term

whatever for exclusion was necessary, for the reason that China

would of itself take steps to prevent its laborers from coming to the

United States.

"'In the course of the negotiations that f()llowe<l, suggestions from

the same quarter led to the insei-tion in behalf of the United States

of a term of Mhirty years," and this term, u])on the i-epresentations
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of the Chinese plenipotentiary, was reduced to ' twenty years,' and

finally so agreed ui)on.

"Article TI. was wholly of Chinese origination, and to that alone

owes its presence in the treaty. . . .

"The admitted and paramount right and duty of every govern-

ment to exclude from its borders all elements of foreign population

which for any reason retard its prosperit.y or are detrimental to the

moral and physical health of its people, nnist be regarded as a recog-

nized canon of international law and intercourse. China herself has

not dissented from this doctrine, but has, by the expressions to which

I have referred, led us confidently to rely upon such action on her

part in cooperation with us as would enforce the exclusion of Chinese

laborers from our country.

" This cooperation has not, however, been accorded us. Thus from

the unexpected and disappointing refusal of the Chinese Government

to confirm the acts of its authorized agent and to carry into effect an

international agreement, the main feature of which was voluntarily

pT-esentecl by that Government for our acceptance, and which had been

the subject of long and careful deliberation, an emergency has arisen,

in which the Government of the United States is called upon to act in

self-defense by the exercise of its legislative power. I can not but re-

gard the expressed demand on the part of China for a reexamination

and renewed discussion of the topics so completely covered by mutual

treaty sti])ulations, as an indefinite postponement and practical aban-

donment of the objects Ave have in view, to which the Government of

China may justly be considered as pledged."

Under the circumstances the President stated that he deemed it his

duty to join with Congress in dealing Avith the subject by legislation;

but he reconnnended that provisicm should be made for the admission

of such Chinese laborers as were actually on their way back to the

United States before the law was approved, if they i)resented cer-

tificates lawfully obtained, entitling them to return.

Trosident Cleveliiiid, special niessafrc Oct. 1, 1SS8. S. Kx. Doc. 27.'?. 50

Cong. 1 soss.

Referring, in tho conrso of tlio niossngo. to tlio uso of fnindulcnt certifi-

cates, the President sjiid :
" Tlie courts in the Pacific States iiave

been for some time jtast overwhelmed liy the exaudnation of cases of

Chinese laliorers who ar<> charged with having (Mitered our l)orta

under fraudulent (-ertincates of return, or seek to establish by perjury
the claim of prior resich'iice."

"In a message accompanying my approval, on the first day of

Octol)er last, of a bill for the exclusion of Chinese laborers, T laid be-

fore Congress full infonnation and all correspondence touching the

negotiation of the treaty with China, concluded at this Capital on
the 12th day of March, 1888, and which, having been confirmed by the
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Senate with certain amendments, was rejected by the Chinese Gov-

ernment. This message contained a recommendation that a sum of

money be apjjropriated as compensation to Chinese subjects who had

suffered injuries at the hands of hiwless men within our jurisdiction.

Such appropriation having been duly made, the fund awaits reception

by the Chinese Government.
" It is sincerely hoped that by the cessation of the influx of this

class of Chinese subjects, in accordance with the expressed wish of

both Governments, a cause of unkind feeling has been permanently

removed."

President Cleveland, annual message, Dec. .3, 188S, For. Rel. 1888, I. xiii.

By the act of May 5, 1892, the legislation of 1882 being about to

expire, all laws in force in relation to the exclusion of

Chinese were continued in force for another ten j^ears.

The act also contained the following provisions:

" Sec. 2. That any Chinese person or person of Chinese descent,

when convicted and adjudged under any of said laws to be not law-

fully entitled to be or remain in the United States, shall be removed

from the United States to China, unless he or they shall nuike it ap-

pear to the justice, judge, or commissioner before whom he or they are

tried that he or they are subjects or citizens of some other country, in

which case he or they shall be removed from the United States to

such country: Provided, That in any case where such other country

of which such Chinese person shall claim to be a citizen or subject

shall demand any tax as a condition of the removal of such person to

that country, he or she shall be removed to China.
" Sec. 3. That any Chinese person or person of Chinese descent

arrested under the provisions of this act or the acts hereby extended

shall be adjudged to be unlawfully within the United States unless

such person shall establish, by alHrmative ])roof, to tlie satisfaction of

such justice, judge, or connnissioner, his lawful right to remain in the

United States.

" Sec. 4. That any such Chinese person or person of Chinese de-

scent convicted and adjudged to be not lawfully entitknl to be or re-

main in the United States shall be iuiprisoned at hard labor ft)r a

period of not exceeding one year and thereafter removed from the

United States, as hereinbefore provided.

" Sec. 5. That after the passage of this act on an application to any

judge or court of the United States in the first instance for a writ of

habeas corpus, by a (liinese person seeking to land in the T'nited

States, to whom that privilege has been denied, no bail shall be al-

lowed, and such application shall be heard and deterniiued promptly

without unnecessary delay.
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" Sec. 6. And it shall be the duty of all Chinese laborers within the

limits of the United States, at the time of the passage of this act, and

who are entitled to remain in the United States, to aj)ply to the col-

lector of internal revenue of their respective districts, within one yvnv

after the passage of this act, for a certificate of residence, and any

Chinese laborer, within the limits of the United States, who shall neg-

lect, fail, or refuse to comply with the provisions of this act, or who,

after one year from the passage hereof, shall be found within the

jurisdiction of the United States without such certificate of residence,

shall be deemed and adjudged to be unlawfully within the United

States, and may be arrested, by any United States customs official, col-

lector of internal revenue or his deputies. United States marshal or

his deputies, and taken before a United States judge, whose duty it

shall be to order that he be deported from the United States as here-

inbefore provided, unless he shall establish clearly to the satisfaction

of said judge, that by reason of accident, sickness or other unav'oidable

cause, he has been unable to procure his certificate, and to the satis-

faction of the court, and by at least one credible white witness, that

he was a resident of the United States at the time of the passage of

this act; and if upon the hearing, it shall appear that he is so enti-

tled to a certificate, it shall be granted upon his paying the cost.

Should it api^ear that said Chinaman had procured a certificate

which has been lost or destroyed, he shall be detained and judgment

suspended a reasonable time to enable him to procure a duplicate from

the officer granting it, and in such cases, the cost of said arrest and

trial shall be in the discretion of the court. And any Chinese person

other than a Chinese laborer, having a right to be and remain in the

United States, desiring such certificate as evidence of such right may
apply for and receive the same without charge."

Section 7 empowered the Secretary of the Treasury to make rules

and regulations for the enforcement of the act, while sections 8 and 9

related to other matters of detail.
*

27 Stat. 2.").

For Cliiiiese protest aftainst. and correspondenco coiicorninj?. tho act of

May .'.. lS!t2. soo For. Rel. 1802. KK!. 118. 110. 12.S. 12(5. l.'i4-l.^S. 14,"..

147-1;T). ir.8.

For complaints as to tho action of tho customs. authorities at San Fran-

cisco, soo For. Uel. 1802. l.'iO; at ^VhidI)t^v Ishmd. id. V.iH, 140.

Sec, .*? of tho act aj.plios to a Cliineso person wlio, in soci<iiiK to enter and
remain in tlie T'nited States, aliejres l)irtii then>in. (In re .Tew

WoiiK Loy, 01 Fed. Uep. 240. See In re Li Sing. .'50 C. C. A. 4r.l.)

Sec. 3 of the a<t is constitutional. (Li Sinjr r. I'nited States. ISO U. S.

48(>; United States r. Chun Hoy. Ill Fed. Kep. 800.)

A commissioner has jurisdiction to make an order of de|)ortation under

sec. 0. (In re Tsu Tse Mee, 81 Fed. Uep. 502; In re Wong Fock,

81 Fed. Rep. 558.)



§ 568.] OHiNESE EXCLtfgioisr : legislation, 1882-1893. 2OS

So, also, i\ justice of the supreme court of the District of Columbia.

(Chan Gun v. United States,' 9 App. D. C. 290.)

A formal complaint on oath is not a prerequisite to jurisdiction. (Chart

Gun r. United States, 9 App. D. C. 290.)

As to the contents of the judgment of deportation, see In re Tsu Tse Mee,

81 Fed. Kep. 5(52 : In re Gut Lun, Ki Fed. Kep. 14L

Wher* Chinese persons unlawfully came into the United States from

British Columbia, it was held that they should under the act of May
5, 1892, § 2, be deported to China, there being no evidence that they

were " citizens or subjects " of British Columbia and neither of them

claiming to be such, although there was proof that one of them had

lived there three years and the other a year and a half. ( United States

V. Lee Kee (1902). 11(5 Fed. Kep. (il2.)

The duties of commissioners are judicial rather than ministerial, and

the Treasury Deiiartment is not authorized to instruct them as to

the discharge of their duties. (Griggs, At. Gen., March 7. 19(X), 23

Op. 40.)

A counnissioner can not be required to act in face of the refusal of the

Treasury to pay his lawful fees and disbursements. (United States

V. Lee Lip, 100 Fed. Rep. 842.)

A Chinese person shown to be entitled to remain in the United States

can not he de[)orted because he refuses to be sworn to testify at the

request of the prosecution. (Ex i)arte Sing. 82 Fed. Rep. 22.)

Sec. 4. supra, so far as it contemplates imprisonment at hard labor

without trial l)y jury or luvsentment by a grand jury, is unconstitu-

tional. (Wong Wing r. United States (189(>). I(i3 U. S. 228, K! S,

Ct. 977, citing Tick Wo v. Hopkins. 118 U. S. 3.")(5. 359. See, also,

United States v. Wong Sing, .")1 Fed. Rep. 79 ; United States r. Wong
Dep Ken, 'u Fed. Rep. 200.)

But, deportation under the act is not a i)unishment for crime, in the

sense of the Constitution. (United States r. Wong Dep Ken, 'u

Fed. Rej). 20('); In re Tsu Tse Mee, 81 Fed. Rep. 502.)

The order of deportation need not exjtlicitly refer to the act under which

the i)ers()n ordered to be dejKjrted is adjudged to be milawfuily in

the United States. (In re Tsu Tse Mee, 81 Fed. Rep. 502.)

A Chinaman who failed to show one of the prescribed excu.ses for not

having i)rocured a certificate under sec. 0, is liable to deportation,

though be show the recpiisite residence. (In re Xy Look. 50 Fed.

Rep. H\. See, also. United States r. Williams, 83 id. 997.)

The throwing upon the accused Chinese person of the burden of proof,

is constitutional. (United States r. Wong Deji Ken. 57 Fed. Rep.

200; United States /•. Williams, 83 Fed. Rep. 997; In re Li Sing. 80

id. 89(j; Li Sing r. United States (1901). 180 U. S. 480; Uniteil

States V. Sing Lee (1903), 125 Fed. Rep. 027.)

The burden of proving that the person arrested is a Cliinese person rests

on the United States. (United States r. Ilung Chang, 120 Fed.

Rep. 4(^).)

A district judge will assume that there are funds for the enforcement

of the act of 1892. (In re Lintner. 57 Fed. Rep. ,587; United States

V. Chum Sliang Yuen. id. .588.)

Sec. does not authorize the dei)()rtation of a Chinese woman who. hav-

ing lawfully entered the United States, was, luMor to her arrest,

married to a citizen of the Unitetl States. (Tsoi Sim v. United States

(1902), 110 Fed. Rei). 920.)
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A Cliineso lalK)n r having a certificate of residence under the act of May
5, 1892. is entitltnl to remain in the United States, tliouKh lio lias

no certificate nnder tlie amendatory act of Nov. '.i, 181)3. (United

States V. .TiuiK Jow Tow (l!M)l), 110 Fed. Uep. 154. See, also. In re

Chin .\rl< Wing (1!K>2). 11,'» Fed. Hep. 412.)

A jndjrmcnt of deportation for l)einK without a certificate of registra-

tion under S (5 of tlie act of May r>. 185)2, will not l>e disturlunl,

unless it he satisfactorily i)roved that the api>el1ant was a resident of

tl)e United States at the date of the act. (Quong Sue v. Unitetl States

(1!M»2). 11«; Fed. Kep. :}](;. See, also. Yee v. N'Goy (19(>2), 110 Fed.

Rep. :i:«.)

The provision of section (\ of the act of 1892, that Chinese laborers with-

out certificates may he " taken before a United States judge," is

satisfied i)y proceedings before " a justice, judge, or commissioner."

(Chin Balv Kan v. Unitetl States (1902). 18(5 U. S. 19.3, 199. citing and

approving Fong Mey Yule v. United States, 11.3 Fed. Kep. 898.)

The fact that a Chinaman, who had never registered as a lalmi'er or a

merchant, had been permitted to live in the United States nineteen

years withoHt molestation was held to l>e insufficient to raise a pre-

sumption that he came to the United States before the passage of the

Chinese exclusion laws. (United States r. Ah Chung (1904), 130

Fed. Rep. 88.">.)

Neither § 3 of the act of May '). 1892, 27 Stat. 2."'), putting on Chine.se

lal)orers tlie I)urden of proving their right to remain in the I'nited

States, nor § (> of the same act. reriuiring Chinese lal»orers to obtain

certificates of residence, is repealed by § 1 of the act of April 29,

1902, 32 Stat. 1T<!. continuing all laws then in force so far as they

were " not inconsistent with treaty obligations." (Ah Ho<\- v. United

States (1904). 193 U. S. 05.)

"The legislation of last year, known as the Geary law, requiring

the registration of all Chinese laborers entitled to residence in the

United States, and the deportation of all not complying with the

provisions of the act wuthin the time prescribed, met with much
opposition from Chinamen in this country. Acting upon the advice

of eminent counsel that the law was unconstitutional, the great ma.ss

of Chinese laborers. j»ending judicial inquiry as to its validity, in

g(K)d faith declined to ajjply for the certiHcites required by its ])ro-

visions, A test case upon proceeding by habeas corpus was brought
before the Supreme Court, and on May 15, 1893, a decision was
made by that tribunal sustaining the law\

" It is believed that under the recent amendment of the act extend-

ing the time for registration, the Chinese laborers thereto entitled,

who desire to reside in this country, will now avail themselves of

the renewed privilege thus afforded of establishing by lawful pro-

cedtire their right to remain, and that thereby the necessity of en-

forced deportation may to a great degree be avoided."

President Cleveland, annual message. Dec. 4, 189.3, For. Rel. 189.3. iv.

The corresi)ondenc<> in relation to the legislative proceedings which re-

sulteil in the act of May .5. 1892, conunoidy calleil the "Geary Act,"

may l>e found in S. Ex. Doc. 54, 52 Cong. 2 .scss.
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After the passage of the act the Chinese minister applied to the Uoveru-

uient of the United States to expedite the determination of its consti-

tutionality by the Supreme Court of the United States. (For. Ilel.

1893, 24-1^247.) He also asked that measures be taken for the pro-

tection of the Chinese against evil-disposed persons when the act

should take effect. (For. Rel. 1893, 247-249.) At tlie same time,

the United States asked that measures be taken for the protection of

American citizens in China against possible outbreaks. (For. Rel.

1893, 2.j2.)

Correspondence touching the enforcement of the act may be found in

Foreign Relations 1893, 251-2G5.

The power of Congress to expel, like the power to exclude, aliens,

or any specified class of aliens, from the country, may be exercised

entirely through executive officers; or Congress may call in the aid

of the judiciary to ascertain any contested facts on which an alien's

right to remain in the country has been made by Congress to depend.

Congress has the right to provide a system of registration and

identification of any class of aliens within the country, and to take all

proper means to carry out that system.

Feng Yue Ting v. United States (1893), 149 U. S. 698. See, also, Lem
Moon Sing r. United States. l.W V. S. 5.38; Li Sing i: United States.

180 U. S. 48G; Fok Yung Yo v. United States (1902). 185 U. S. 29(;,

302.

As to the invalidity of State laws and municipal ordinances on the subject,

see In re Lee Sing, 43 Fed. Rep. .359. declaring invalid an ordinance

of the city of San Francisco requiring all Chinese inhabitants to

remove to a certain quarter ; and Ex parte Ah Cue, 35 Pac. Rep. 5.5(»,

holding invalid an act of the California legislature of March 20. 1891,

to prevent the coming of Chinese into the State and to prescribe

conditions of residence and travel.

By the act of Nov. 3, 1893, the time within which Chinese laborers

in the United States were permitted to register was

fixed at six months from that date ; for the phrase

" at least one credible white witness,'' in sec. (> of the act of 185>2, there

was substituted '' at least one credible witness other than Cliinese;
"'

there was excluded from registration any Chinese person who had

l)een convicted in the United States of felony ; and the certificate of

residence Avas required to contain the applicant's photograph.

28 Stat. 7 See infra, pp. 220.227.

See Am. Law Rev. for Sept.-Oct, 1894, XXVIII. 734.

By the act of Dec. 7. 1S'.>;{. 2.S Stat. 57.5, collectors are not entitled to fees

for registering Chinese. (S. Doc. 291, .57 Cong. 1 sess. .30.)

The finding of a connnissioner that a Chinaman is not lawfully in tlio

United States will not be disturbed on appeal, unless clciirly against

the weight of evidence, (United States r. Chung Fung Sun, (;:5 Fe(l,

jRep. 261.)
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The net of ISJCJ applied to the return to the United States of a inerehaut

who departtHi hefore the act was passed. (United States v. Loo

Way, (J8 Fed Rep. 475. See, also, Lew Jiiu v. United States. OH id.

953, 14 C. C. A. 281 ; Lai Moy v. United States, m Fed. Rep. 955, 14

C. C. A. 28:i.)

The requirement that the mercantile character of a Obinaman who seeks

to reenter the United States shall be establishetl by the testimony of

two cre<lible witnesses other than Uhinese does not apply to an alle-

gation of Americjin nativity, which is to be determined by the ordi-

nary rules of evidence. (United States r. Lee Seick, 1(X) Fed. Rep.

398, 40 C. C. A. 448; United States o. Jue Wy, 103 Fed. Rep. 795.)

See, further, as to proof of American nativity, In re Louie You, 97 Fed.

Rep. 580; United States v. Lau Sun IIo, 85 Fed. Rep. 422; United

States r. Chu Chee, 87 Fed. Rep. 312 ; Gee Fook Sing r. United States,

49 Fed. Rep. 14(5, 7 U. S. App. 27, 1 C. C. A. 211; I^'m Iling Dun v.

United States, 49 Fed. Rep. 148, 7 U. S. App. 31, 1 C. C. A. 210;

McKenna, At. Gen., Nov. 19, 1897, 21 Op. 014.

A Chinese laborer convicted of felony is not entitle<l to register under the

act of 1893. (United States v. Chew Cheong, 01 Fed. Rep. 200.)

Imprisonment for crime is not an excuse for failure to register. (United

States V. Ah Poing, 09 Fed. Rep. 972.)

The provision that a Chinese laborer may. on establishing one of the

si)ecifled excuses, obtain a certificate oi residence on " paying the

cost," does not refer to the cost of his arrest and trial. (United

States V. Tye, 70 Fed. Rep. 318.)

A Chinese person can not, pending the execution of the order for his

deportation, obtaiii bail. (Chan Gun v. United States, 9 App. 1). C.

290.)

A Chinese laborer does not lose his residence in the United States by

spending a night in Mexico. (United States v. Lee Yung, 03 Fed.

Rep. 520.)

A certificate of residence is prima facie evidence of the holder's right to

remain, and of this right he can be deprived only upon clear proof

that he has forfeited it. (Jew Sing r. United States, 97 Fed. Rep.

582; In re See IIo How, 101 id. 115.)

The provision of the act of Nov. 3, 1893, 28 Stat. 8, that a Chinese person

ordered to be deported shall, pending the execution of the order, re-

main in the custody of the marshal without ball, ajjplies only where
the order is final, and does not preclude bail pending an appeal.

(In re Ah Tai (1!K)3), 125 Fed. Rep. 795 See, aiso. In re Lum I'oy

(1904), 128 Fed. Rep. 974.)

An appeal by the Unit«Hl States does not lie from the order of a com-
missioner discharging a Chinese person Irom arrest for being uidaw-
fully in th(! country. (United States r. Mar Ying Yuen (1903), 123

Fetl. Rep. 159.)

Where a Chinese person has been ordered to be deported by a conmiis-

sloner in Jiie district, a proceeding for his deportation in another
district will be dismissed. (I'nitcd States c. Luey Guey Auck (1902),

115 Fe<l. Rep. 2.52.)

The act of Nov. 3, 1893. amendatory of sec. 2 of the act of May 5. 1892.

,Au declaring that the word " lal>orer " should include "both skilled

and unskilled manual lMiM)rcrs. including Chinese employed in min-
ing, fishing, huckstering, i)eddling, laundrymen, or those engaged in
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taking, drying or othorwiso preserving shell or other fish for home
consumption or exi)ortiition," did not limit the meaning and operation

of the word so as to exclude any persons who were lahorers within

the meaning of the treaty of 1880; and in the latter sense a Chinese

prostitute is to be considered as a laborer. (Lee Ah Yin v. United

States (1902), IIG Fed. Rep. 014.)

In March, 1894, the Chinese minister at Washington complained that

Chinese persons were required to travel with their witnesses long

distances and at great expense, to be registered under the ]Mc-

Creary law, and he stated that it would be impossible for all

Chinese persons to register before the 8rd of the following May. It

* appears that in nialving regulations for the enforcement of the law, a

provision was adopted which permitted deputy collectors to receive

applications and altidavits of witnesses so as to enable Chinese la-

borers to register with as little inconvenience as i)Ossible. (For. Rel.

1894, IGO-K!*;.)

In May, 1894, the Attorney-Ceneral of the I'nited States, with a view to

pictect from unjust liability the masters of ships having on board
Chinese who claimed tlie right to land, issued general instructions

to the United States marshal and the United States district attorney

for Oregon in regard to preventing the risk of escape of such
Chinese oh the way from vessels to the court-house under writs of

habeas corpus. (For. Hel. 1894, 257-258.)

3. Treaty of 1894.

§ 5G9.

By the treaty signed at Washington, March 17, 1894, it was agreed

(Art. I.) that for a period of ten years, from the date of the exchange

of ratifications, the coming of Chinese hiborers to the United States,

excej)t inider the conditions specified in the treaty, should be " abso-

lutely prohibited."

The treaty also c-ontained the following stiimlations

:

"Article II. The preceding article shall not apply to the return to the

United States of any registered Chinese laborer who has a lawful

wife, child, or i)arent in the United States, or property therein of the

value of one thousand dollars, or debts of like amount due him and

pending settlement. Xevertheless every such Chinese laborer shall,

before leaving the United States, deposit, as a <-ondition of his return,

with the collector of customs of the district from which be departs, a

full description in writing of his family, or ])r()perty. or debts, as

aforesaid, and shall be furnished by said collector with such certili-

cate of his right to return under this treaty as the laws of the United

States may now or hereafter i)rescribe and not inconsistent with the

provisions of this treat.v ; and should the written description afore-

said be i)roved to be false. tlH> right of return thereunder, or of con-

tinued residence after retui-n, shall in each case be forfeited. And
such right of return to the United States shall be exercised within

one year from the date of leaving the United States; but such right of

return to the I'nited States may i)e ;'xtended for an additional ])eriod.

not to exceed one year, in cas(>s where by reason of sickness or otlu'r

cause of disability bevond his control, such Chinese laborer shall be
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roiiiU'i'od uiijiblo s()om>r to return—which facts shall be fully reported

to the Cliliiese consul at the port of dei)arture* and by liiuj certltitnl. to

the satisfaction of the collector of the port at whi<-h such Chinese

subject sliall land in the I'nited States. And no such Chhiese laborer

shall be i)erniitted to enter the United States by land or sea without

l)roducinfj to the proper officer of the customs the return certificate

herein re(|uired.

"Article III. The provisions of this convention slmli not affect the right

at present enjoyed of Ciiinese subjects, l)eing officials, teachers, stu-

dents, merchants or travellers for curiosity or pleasure, but uot

laborers, of coming to the United States and residing therein. To
entitle such Chinese subjects as are above described to adnfission

into the United States, they may produce a certificate from their

Gov(>rnment or tlie (iovernment where they last resided vised l)y the

diplomatic or consular representative of the United States in the

country or port wlience they depart.
•' It is also agreed .that Chinese laborers shall continue to enjoy the privi-

lege of transit across the territory of the United States in the course

of tlieir journey to or from other countries, subject to such regula-

tions l)y the Government of the United States as may be necessary to

l)revent said privilege of transit from being abused.

"Article IV. In pursuance of Article III. of the Immigration Treaty be-

tween the United States and China, signed at Peking <m the 17th day

of November, 1880 (the 15th day of the tenth month of Kwanghsu,

sixth year), it is liereby understood and agreed that Chinese laborers

or Chinese of any other class, either permanently or temporarily re-

siding in the Unitetl States, shall have for tlie protection of their per-

sons and property all rights that are given by the laws of the United

States to citizens of the most favored nation, excei)ting the right to

become naturalized citizens. And tlie Government of the United

States reaffirms its obligation, as stated in said Article III., to exert

all its power to secure protection to the persons and property of

all Chinese subjects in the United States. *.

" Ahticle V. Tiie Government of tlie United States, having by an act of the

Congress, approved May 5, 1892, as amended bj' an act approved No-

\ember ,"?. 181)3, re<iuired all Chinese laborers lawfully within the

limits of tlie United States liefore the passage of the first-named act

to be registered as in said acts provided, with a view of affording

them better protection, tlie Ciiinese Government will not object to the

enforcement of such acts, and reciprocally the (iovernment of the

United States recognizes the right of the Government of China to

enact and enforce simil.-ir laws or regulations for the registration,

free of charge, of all laborers, skilled or unskilled (not merchants as

defined by said acts of Congress), citixeiLS of the United States.in

Cliina, wliether residing within or without the treaty ports.

"And the Government of the United States agrees that within twelve

mouths from the date of the exchange t)f the ratifications of this con-

vention, and annually. tlieieaft(>r. it will furnish the (Jovernment of

China registers or. reports showing the full name. age. occupation.

and number or i)lace of residence of all otlier citizens of the United

States, including missionaries, residing both within and witliout the

treaty ports of China, not including, liowever, diplomatic and other

officers of the United States residing or travelling in phina ufion

^official business, together with their body and household secvants."



§ 570.] CHINESE EXCLUSION : LEGISLATION, 1894-1905. 209

The ratifications of this convention were exchanged at Washington,

December 7. 1894.

January 24, 1904, the Chinese Government gave notice of the termi-

nation of the treaty on December 7, 1904."

The stipulation of Art. II. of the treaty with China of 1894, which

permits a Chinese laborer to return to the United States " who has a

lawful wife, child, or parent in the United States, or property therein

of the value of $1,000, or debts of like amount due him and pending

settlement," refers to the condition of the laborer at the time of his

return, and a certificate as to the existence of such a condition of

things at the time of his departure does not preclude an examination

on his return.

Ill re OiiK Lung (1903), 125 Fed. Kep. 814.

The phrase '' Chinese consul at the port of departure," used in

Art. II. of the convention of 1894, means the consul representing

the Chinese Government at the place Avhere the laborer leaves the

United States. The words '' port " and '' land," as used in the con-

vention, do not limit the right to return to Chinese traveling by sea.

Hence, while it is necessary that Chinese laborers should leave the

United States at a place which is a port and Avithin the jurisdic-

tion of a Chinese consul, and that they should return at a port of

entry where there is a collector, they may go and come by land.

Ilarnion. At. (Jen., May 2<J, 189<). 21 Op. 357.

The Secretary of the Treasury has no authority to permit the

return to the United States of Chinese laborers who, availing them-

selves of the extension of one year provided by the treaty of 1894,

left China in time to reach the United States within the extended

year, but were delayed in (juarantine by the Canadian authorities,

so that they arrived in the United States three days late. Neither the

Secretary of the Treasury nor the collector has discretion to inquire

into causes of further delay or grant an additional extension.

Richards. Solicitor (ion., .Tuly 1(5. 1897, 21 Oj). 575; approved by McKenna,
At. Gen.

4. Legislation. 189-JH905.

By the act of Aug. 18, 1894, " in every case where an alien is

excluded from admission into the United States under
Act of 1894. , , ,

...
1 £. 1 .1any hiw or treaty now existing or hereafter made, the

decision of the approi)riate immigration or customs officers, if adverse

n For. Uel. 1904, 117.

H. Doc. 551—vol 4 14
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to the admission of such alien, shall be linul, unless reversed on appeal

to the Secretary of the Treasury.''

28 Stat. 390.

TliJs act prti'liuled the courts from reviewing the decision of the ollicers

in question as to the right of a Chinese i)erson to enter tlie United

States. (Leui Moon Sing i: United States, 158 U. S. 5:i8, 15 Sup. Ct.

907.)

It was previously held that a Chinaman wlio was not allowed to land was
entitled to a writ of haheas corpus, though not to a trial l»y jury.

(Ue Chow (Joo P(M)i, 9 Sawy. C. C. (K)('., 25 Fed. Kep. 77; lie Jung Ah
Lung, 25 Fed. Hep. 141 ; United States i: Jung Ah Lung, 124 U. S.

021.)

See further, as to the writ of habeas corpus, before and since the a<'t of

1894, In re Leo Hem Bow, 47 Fed. Kep. 302; In re Wong Yung Quy,

47 id. 717; United States r. Don On, 49 id. 509; In re Chin Yuen
Sing, 05 id. 788; United States r. Chung Shee, 70 id. 951, 22 C. C. A.

(>39; In re Li Foon. 80 Fed. Kep. 881 ; In re Tsu Tse Mee. 81 id. 5(i2

;

In re Li Sing. 8() id. 890; In re Leong Youk Tong, JK) id. 048; In re

Lee Lung, 102 id. 132 ; In re Lee Ping, 104 id. ()78.

The act of 1894 does not give the executive officials final jurisdiction to

determine the truth of an allegation of American citizenship. (In re

Tom Yum, 04 Fed. Kep. 485.)

The act ai)plies to an attempt unlawfully to reenter the United States

after the individual has been deported. (McKenna, At. Gen., Nov. 19,

1897, 21 Op. 014.)

It does not confer on the President any power to interfere in cases of

exclusion. (Mr. Hay, Sec. of State, to Mr. \Vu Ting-fang, Chinese

min., Dec. 5, 1900, For. Kel. 1901, 03.)

As to the payment of the cost of subsistence of persons arrested under the

Chinese exclusion acts, see Griggs, At. Gen., March 18. 1898, 22 Oi>. 51.

Uncontradicted evidence of native citizenship entitles the Chinese

person to his discharge.

United States r. Jue Wy (19(X)), 103 Fed. Rep. 795.

Under the Chinese exclusion act, July 5, 1884, 23 Stat. 117, which
makes final the decision of the collector, subject to appeal to the Sec-

retary of the Treasury, the courts can not review the collector's deci-

sion, even though he refuses to permit the landing of a person who
has a certificate of his student character, conforming to the require-

ments of the law.

In re Lee Ping (1900). 104 Fed. Kep. 078.

See the saine principle as to a person claiming to be a merchant. United
States V. Wong Soo Uow. 112 Fed. Kep. 410.

Under the act of Aug. 18, 1894, 28 Stat. 300, the courts can not

review an order of deportation from which no appeal has been taken.

United States r. Wong Chow (1901). 108 Fed. Kep. .".70, citing Lem Moon
Sing v. United States, 1.58 U. S. 5138 ; Li Sing i: United States, 180

U. S. 486.
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The decision of the appropriate immigration or customs officer

under the act of August 18, 1891, 28 Stat. 390, is, subject to an appeal

to the Secretary of the Treasury, final, only where it excludes the

alien from admission. AVhere his decision admits the alien, then

the i^rovisions of the act of July 5, 1881, are applicable.

Li Sing V. Uuited States (1901), 180 U. S. 480, 490, citing Leui Moon Sing

V. Uuited States, 158 U. S. 538, 547.

While a person of Chinese descent, who is a native citizen of the

United States, can not be excluded from the United States, yet the

decision of a United States commissioner, denying the claim of citi-

zenship, will not be disturbed indess it is clearly against the weight of

evidence.

United States v. Leiuig Sam (1902), 114 Fed. Rep. 702.

See Lee All Yin r. United States (1902), 110 Fed. Kep. 014; United States

V. Lee Hnen (1902), 118 Fed. Hep. 442; United States t'. Moy You

(1903), 120 Fed. Kep. 220; United States v. Leung Sliue (1903), 12G

Fed. Kep. 423; United States v. Ng Young (1903), 120 Fed. Rep. 425;

Arlv Foo V. United States (1904), 128 Fed. Rep. 097, 03 C. C. A. 249.

The courts will not review the action of the administrative authori-

ties under the statutes as to the alien's right to land.

Lee Lung y. Patterson (1902), 180 U. S. 108.

Congress may empower a United States commissioner to determine,

the various facts on which citizenship depends under the decision in

United States v. Wong Kim Ark, lOl) U. S. 019.

Cliin Bale Kan r. United States (1902), 180 U. S. 193.

The decision of the proper immigration officer denying the claim of

a Chinese person to nativity in the United States is conclusive.

United States r. Lue Yee (1903). 124 Fed. Rep. 3.03.

Where an alleged Chinese alien, api)rehended in deportation pro-

ceedings, establishes a prima facie case of citizenshij) of the United

States, he is entitled to have the legality of his detention judicially

determined on habeas corpus.

Smg T«ck r. United States (1904). 128 Fed. Rep. .~)92. reversing 120 Fed.

Kep. .•i8().

Under the act of August IH, 1894. 28 Stat. 372, :V.)0. making the

decision of the appropriate immigration or customs ofHcei', excluding

an alien from admission to the United States, final, unless reversed on

appeal to the Secretary of the Treasury, the jurisdiction of tlie in-

spector is not ousted by a mere allegation of citizenship by a Chinese
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jMTson ; aiul^ unless an appeal is taken to the Secretary of the Treas-

ury, no appeal to the courts can he entertained.

United States /•. SiiiK Tuck (I'.HM), 15)4 V. S. UJl.

Under the act of Au^ist 18, 181)4, 28 Stat. 372, 390, the decision of

the proper immigration officers, approved on appeal by the Secretary

of Commerce and Labor, that a person of Chinese descent is an alien

and not entitled to enter the United States, is conclusive; and such

person is not entitled to a writ of habeas corpus on the allegation that

he is a native citizen of the United States, there being in his petition

for the writ no allegation of abuse of authority by the administrative

officials.

I'nited States r. .Tii Toy (HKto), 198 V. S. 253.

•Tustiees Brewer, Peckbaui, and Day dissented.

By the act of June G, 1900, the administration of the Chinese exclu-

sion laws is committed to the Commissioner-General

of Immigration, under the supervision and direction

of the Secretary of the Treasury.

31 Stat. 588, 611.

The Chinese exclusion act of May 5, 1892, is supplemented by an

act of March 3, 1901, which provides that it shall

be lawful for the district attorney of the district in

which any Chinese person may be arrested for being found indaw-

fully within the United States or having unlawfully entered the

United States, to designate the United States commissioner within

such district before whom such Chinese j^erson shall be taken for

hearing; and a fee of five dollars is allowed the commissioner for

hearing and deciding a case arising under the Chinese exclusion iaws.

The suj)plementary act further provides that no warrant of arrest for

violations of the Chinese exclusion laws shall be issued by United
States couMnissioners except upon the sworn complaint of a Ignited

States district attorney, assistant district attorney, collector, deputy
collector, or inspector of customs, innnigration inspector. United
States marshal, or deputy United States mai-shal, or Chinese inspector,

uidess the issuing of such warrant of arrest shall first be approved
or re(iuested in writing by the United States district attorney of thei

district in which issued.

31 Stat. 1(>93.

" With the sole exception of the farming interest, no one matter is

of such vital moment to our whole people as the wel-
Actofl902. f » ,, , Ti! XI i? 1 XT-tare ot tlu; wage- workers. If the farmer and the

wage-worker are well oti', it is absolutely certain that all others will

l)e well off too. It is, therefore, a matter for hearty congratulation
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that on the whole wages are higher to-day in the United States than

ever before in our history, and far higher than in any other country.

The standard of living is also higher than ever before. P^very eflfort

of legislatxDr and administrator should be bent to secure the per-

manency of this condition of things and its improvement wherever

possible. Not only must our labor be protected by the tariff, but it

should also be protected so far as it is possible from the presence in

this country of any laborers brought over by contract, or of those who,

coming freely, yet re})resent a standard of living so depressed that

they ean undersell our men in the labor market and drag them to a

lower level. I regard it as necessary, with this end in view, to reenact

immediately the law excluding Chinese laborers, and to strengthen

it wherever necessary in order to make its enforcement entirely

effective."

President Roosevelt, annual message, Deo. .'?, IDOl. For. Rel. 1001, xviii.

As to the illegal entry of Chinese per.sons into the I'nlted States, see S.

Doc. 1(57, 55 Cong. 1 sess.

For complaints as to the alleged harsh and unfair enforcement of the

exclusion laws, see Foi\ Rel. 1!M)1, 7--75 ; Mr. Hill, Act. Sec. of State,

to Sec. of Treas., ,Tan. 7, 1901, LMO MS. Dom. Let. 11.').

See, also, the following documents

:

Argument of Mr. .John W. Foster on the Treaty Rights of Chinese sub-

jects as to ^V^dmission and Residence in the T'ntted States, before the

Senate Committee on Immigration, ,Ian. 2.3. 1902, S. Rep. 776, 57

Cong. 1 sess., part f . p. 82.

Arguments in opi)osition to exclusion. S. Doc. UXt. 57 Cong. 1 sess.

Arguments of the American Federation of Lal)or in favor of exclusiou,

S. Doc. 1.37, 57 Cong. 1 sess.

Memorial of California Chinese Exclusion Convention. S. Doc. 191, 57

Cong. 1 sess.

Memorandum on bill for exclusion of Chinese laborers, presented April

14, 19<t2. by Mr. Penrose. (S. Doc. .304. .")7 Cong. 1 sess.)

Letter o£ Chinese Minister, S. Doc. 1(>2, 57 Cong. 1 sess.

Memorandmn as to Employment o# Chinese on American vessels. S. Doc,

2.54. 57 Cong. 1 sess.

Report of Mr. Perkins. Committee on Fon>ign .Vfl'.iirs. Miir<-lj 2<;, 1902,

II. Report 1231. 57 Cong. 1 sess.

Mr. Clark, Com. on For. Aff.. April 1. 1902. II. ReiK)rt 1231. 57 Cong. 1

sess., part 2.

Petition for exclusion of Chinese and .Tapanese from Hawaii, S. Doc. 292,

57 Cong. 1 sess.

Px'otest of Chinese Government agjynst exclusion of Chinese from the

Phillpi)ines, II. Doc. .5(;2. 57 Cong. 1 sess.

By section 1 of tlie act of Aj)ril '29, 1!)(>2, all laws relating to tlie

exclusion of Chinese and their residence in the United States, includ-

ing sections 5, (i, 7, 8, {), 10, 11, IH, and 14 of the act of Sept. l.H. Iss8,

were, so far as not inconsistent with treaty obligations, continued in

force, and were made applicable to the island territory of tlie United

States, so as to prohibit tiie immigration of Chinese laborers, not
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citizens of the United States, from such territory to the mainland

territory, or from one part to another of the island territory, except

in the same group; and the islands within the jurisdiction of any

State or the District of Alaska are considered as part of the mainlanfid.

By section 2 the power of the Secretary of the Treasury to make
rules and regulations is confirmed and continued.

By section 3 it is declared that the exclusion laws shall not ho con-

strued to prevent foreign exhibitors, at an exposition authorized by

act of Congress, from In'inging into the United States, under contract,

such employees, natives of their respective countries, as they may
deem necessary in connection with their exhibits, under regulations

of the Secretary of the Treasury as to the admission and return of

such persons.

Section 4 requires all Chinese laborers, other than citizens, in the

insular territory of the United States, except Hawaii, to obtain

within a year certificates of residence in such territory, on pain of

dej)()rtation; but the Philippine Commission is authorized to extend

the time in those islands.

32 Stat. 170.

In view of the termination of the treaty of 1804, Conj^ress, bj- the act of

Ai)ril 27, 1004, .^'^ Stat. I. 428, amended section 1 of the foregolnR

act by omitting the reference to treaty ol)ligations.

By the act of February 14, 1908, to establish the Department of

Commerce and Labor, the authority possessed by the

Secretary of the Treasury in relation to the exdusioji

of Chinese is transferred to the Secretary of Commerce and Labor,

and the authority, power, and jurisdiction in relation thereto vested by

law or treaty in the collectors of customs and the collectors of internal

revenue are conferred upon and vested in such officers under the con-

trol of the commissioner-general of immigration, as the Secretary of

Commerce and Lal)or may designate therefor.

.32 Stat. 82.''>. 828-820.

The act of March 8, 1003, to regulate the immigration of aliens into

the United States, declares that all acts and parts of acts inconsistent

theivwith are repealed. l)ut it exi)ressly j^rovides that the act shall not

Ije construed to repeal, alter, or amend existing laws relating to the

immigration or exclusion of Ciliinese persons or persons of Chinese

descent.

32 Stat. 12i:{, 1221.

The joint resolution of July 7, 1S08, to provide for annexing the

Hawaiian Islands to the United States, provided:
Acts relating to u rpj^^,,.^

^j^.^p ,,^ ,j^ f„rther immigration of Chinese

into the Hawaiian Islands, except upon such condi-

tions as are now or may hereafter be allowed by the laws of the
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United States; and no Chinese, b}^ reason of anything herein con-

tained, shall be allowed to enter the United States from the Hawaiian

Islands."

30 Stat. 750, 751.

See Mr. Hay, See. of State, to Sec. of Treas., Dec. 23, 1808, 233 MS. Dom.
Let. 409 ; .Tan. 13, 1899. 2.34 id. 73 ; March 9, 1899, 235 id. 3G0.

By the act of April 30, 1900, to provide a ofovernment for the Terri-

tory of Hawaii, it is provided, sec. 101, that Chinese in the Hawaiian

Island.s, when the act takes eifect, may Avithin a year thereafter obtain

certificates of residence, required by the Chinese exclusion act of May
5, 1892, as amended by the act of November 3, 1893, and until the

expiration of that year shall not be deemed to be unlawfully in the

United States, if found within the Hawaiian Islands without such

certificates; provided, however, that no Chinese laborer, whether he

shall hold such certificate or not, shall be allowed to enter any State,

Territory, or District of the United States from the Hawaiian

Islands.

.31 Stat. 141, 1(51.

See the i)rovlsion as to the Philippines and other insular territory of the

United States, except Hawaii, in sec. 4 of the act of April 29, 1902,

supra.

There is nothinfj in the resolution of annexation of the Hawaiian

Islands (30 Stat. 750), nor in the organic act which provides a gov-

ernment for that Territory (31 Stat. 141), nor in any law of Con-

gress, Avhich would prevent the entrance into those islands of Chinese,

now legally resident in the T"'^nited States and holding certificates

of registration provided for by the acts of May 5, 1892 (27 Stat. 25)

and November 3, 1893 (28 Stat. 7).

The " further im])ortation " of Chinese forbidden by the resolution

of annexation is immigration from countries other than the ITnited

States.

The question of the right of such Chinese persons to return to the

United States from the Hawaiian Islands, not decided.

Knox. .Vt. Ccn.. Auj:. 12. 1901. 23 Op. 487.

Hv a joint resobition of June (>. 1900, exhibitors at the Ohio Cen-

tennial and Northwest Territory Exposition, to l)e

Provisions as to
,^^.|^| j,^ 'Pol^d,). Ohio, in 1902," were authorized to

international ex-
. j. ,i t-

,. i Oi i i- •
i i i

, .. . . hring to the lulled States toreign lal)orers under

contract to perform labor, for the purpose of j^re-

])aring for and making their exhibits, under regulations prescribed

l)y the Secretary of the Treasury; but hiborers so brought in were

not to be allowed to remain in the United States for more than three

months after the close of the exposition. It was further provided
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that the resohition should not bo construed as applying to the acts of

Congress prohibiting the coming of Chinese persons into the United

St-ates.

.*n Stat. 721.

A similar joint resolution was passed with reference to the Pan-American

Exposition, at Huflfalo. {lU Stat. 721.)

The Secretary of the Treasury ordered the collector at New York to admit

Chinese artisans in connection with an exhibit at the New Orleans

Exposition. (Mr. Frelinghuysen. Sec. of State, to Mr. Burke, Nov.

11, 1884. 153 MS. Dom. Let. 177.)

For a reconnnendatioh that Chinese laborers be permitted temporarily to

enter the United States in connection with exhibits at the Columbian

Exposition, see President Harrison's aiunial message, Dec. !), 18!)1,

For. Kel. 1891, x.

The number of Chinese to be admitted as participants in the Tennessee

Centennial Exposition may be limited by the Secretary of the Trea.s-

ury. (Conrad, Solicitor-Cen., April 10, 1807. 21 Op. .517.)

See the general provision in section ,3 of the act of April 29, 1902, supra.

.5. Exempt Classes.

(1) persons included.

§ 571.

The Chinese exchision acts are not applicable to Chinese persons

who are, by reason of birth in the TTnited States, citizens thereof,

since a citizen can not be excluded from the United States, except as

a punishment for crime.

Re Look Tin Sing. 21 Fed. Rep. 00.'>. See, however. Ignited States r. .Tu

Toy. supra, § r>70. They apply to Chinese persons " domiciled '" in

the United States. (Lem Moon Sing r. United States, ir>8 U. S. .'"..38.)

The executive officers do not have, under the act of 1804, final jurisdiction

of the question of American citizensbi]), where such citizenship is

claimed by a person of Chinese descent. (In re Tom Yum. r>4 Fed.

Rep. 4m.)

As is elsewhere shown, Chinese are, by the act of 1882, forbidden to be

naturalized, and it was held, before the enactment of that statute,

that they did not come within the naturalization laws of the United

States. (Supra, § .38.3.)

The true theory of the Federal law is not that all Chinese persons

may enter this country who are not forbidden, but that only those

are entitled to enter who are exi)ressly allowed. .

A trader is not expressly known to the law as among the exemi)t

classes, nor is such a person fairly included in them, unless as a mer-

chant, and the statutory language can not be so construed.

(iriggs. At. (;en., July ir>, 1898. 22 Op. 130: Nov. 3. 1898, id. 200.

Affirmed by Knox, At. Gen.. Aug. 12. 1901. 23 Op. 48."..

By the Treasury Regulations of 19(X) direction was given to admit only
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Chinese whose occupation or station clearly indicated that they be-

longed to the exenii)t classes named in Art. III. of the treaty of 1S04,

which was then in force, viz. " ofhcials. teachers, students, merchants

or travelers for curiosity or pleasure." and " to deny admission to

Chinese persons described as salesmen, clerks, buyers, bookkeei)ers,

accountants, managers, storekeepers, apprentices, agents, cashiers,

physicians, proprietors of restaurants, etc." Reference was made to

the Attorney-General's opinion of July ir>. 18!)8. (S. Doc. 201. r»7

Cong. 1 sess. M.)
By the regulations governing the admission of Chinese, approved by the

Secretar.v of Connuerce and Labor Feb. '>, 1!M)('>, it is stated that "only

those who are teachers, students, travelers for curiosity or ])leasure,

merchants and their lawful wives and minor children, ofhcials of the

Chinese (Jovernment. together with their body and household serv-

ants, Chinese persons registere<l under the laws of the United States.

seamen, . . . those seeking in good faith to pass through the

countr.v to foreign territory, . . . and i)ersons whose physical

condition necessitates immediate hospital treatment." shall be permit-

ted to land at any port of the United States. It is further stated

that only those Chinese persons who are expressly declared by the

treat.v and laws ivlating to the exclusion of Chinese to be admissible

shall he allowed to enter the T'nited States. On this point the

opinion of the Attorney-General of July ir», 1898, supra, is cited.

In a note of November 7, 1808, the Chinese minister at Washington,

referring to the opinion of the Attorney' Oeneral of July lo, 1898,

and to a decision of the Treasury Department of July '21, 1898, to

the effect that only the classes of persons expressly named in the first

clause of Article III. of the treaty of 1894 Avere entitled to admission

into the United States, contended that the object both of the treaties

and of the exclusive legislation was to keep out laborers, and that it

never was held by the United States authorities that the enumeration

of certain exempt classes should operate as an exclusion of all other

classes and of laborers besides."

The Dej)artment of State replied: " The opinion of the Attorney-

General of July 15, 1898, to which you specially refer, holds that

Chinese ' traders ' are not entitled to admission . . . , and l)v con-

sequence that no Chinese persons are entitled to admission unless they

fall within the clas.ses marked out by Article III. of the treaty of 1894,

viz, officials, teachers, students, merchants, or travelers for curiosity

or pleasure. This view i)roceeds upon the theory that the true intent,

purpose, and result of all the laws is that not only those Chinese

should be excluded from this country who are i)articularly and ex-

pressly forbidden entrance, namely. Chinese* laborers, but (hat only

those may be admitted who are expressly allowed, namely, the classes

marked out in Article III. of the treatv of 1894. and (hose wlio neces-

o Mr. Wu. Chinese niin.. to Mr. Hay. Sec. of State. \ov. 7, 18'.>S, For. ltd.. 18!«),

189-194.
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sarily nro adjunct to those classes, such as the valid wife and lofjiti-

mate minor chihlivn, or children of tender years, of a permitted

Chinaman. ... As to the decisions of the courts and depart-

mental construction, it is admitted that there is authority in hoth for

the contrary view. . . . Such rulings proceed upon the <)j)i)osite

theory of the law that it is oidy necessary not to Ix? a laborer; that

the question is not whether an applicant is, for instance, a merchant,

but merely whether he is not a laborer. The l)earin<):, however, and

stress of the question was not fully perceived in earlier years, and the

reversal of the previous view, which, however, did not universally

and in all instances prevail, was determined upon after careful

consideration of all the facts and all the law of the case, and no

valid reason can now be perceived for receding from the })osition

taken or modifying the present deliberate view of the PLxecutive."

It was added, however, that the question might perhaps be raised

judicially and ultimately be brought to the Supreme Court.

Mr. Hay, Sec. of State, to Mr. Wii. Chinese min., .Tan. r>, IIXX), For. Ilel.

181)f). 1!>7, lOS. 11)I)-2(I0; MS. Notes to CJiineso Los. II. 4r>.

" Section 2 of the act [Xov. ?>, 181)3] referred to defines a merchant

in the following language: 'A merchant is a i)ers()n engaged in

buying and selling merchandise, at a fixed place of business, which

business is conducted in his name, and who during the time he

claims to be engaged as a merchant does not engage in the jierform-

ance of any manual labor, except such as is necessary in the conduct

of his business as such merchant."

" This requirement that a merchant must conduct the business

in his own name can have but one purpose, to wit, that he who is

a merchant in fact shall also be known to be such by the parties

with whom he deals and by the public generally. That purpose

could readily be defeated if it were permissible to conceal his iden-

tity bv trading under an assumed name, or under the disguise of

a 'Co>
" I am therefore of the opinion that a Chinese person does not

bring himself within tlie statutory definition of merchant unless

he conducts his business either in his own name or in a firm name of

Avhich his own is a part."

Olnoy, At. CJon., April C. 1S04, 21 Op. .".

En)l»o(li('<I in a clrcnlar of tiio Treasury Department. .Vi>ril 10. 1S04, For.

Uel. 1S1>4. KhS.

See WonK Fong r. United State.s. 77 Fed. Rep. KIS. 2P, C. C. A. 110;

United States r. Wonj: Lunjr. K).*? Fed. Uep. 7!U : United States r.

Lunn IIonK. in."i F<'d. Hep. ISS; United States v. Moy Yini, 11.".

Fed. Hep. aV2 ; In re (Miin Ark Win?:, lir. Fed. Hep. 412.

The burden of proving: the merchant character rests on the Chinese

l)erson. (United States r. Unni,' llonj:. 10."» Fed. Hep. 1.S8.)
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A person descrilKuI in ;i ccrtinciito as a " salesman '"
is not a " mer-

chant " in the sense of the Chinese exehision aets. (United States v.

Gin Ilinj,' (1iW>4). 7<! Tae. Kep. <!:•>!)).

"In the case of Leo Kan r. United States (02 Fed. Rep. 014),

decided in the circuit court of appeals for the ninth circuit, it was

hekl that the re({uirenients of section 2 of the act of November 8,

1S93, to the effect tliat a merchant must conduct his business in his

own name, Avere fulfiHed if the Chinaman coukl prove that he was an

actual bona fide partner of a lefritimate mercantile firm, even thouijh

his name did not appear in the firm name. The Attorney-General

states that the decision of the circuit court of appeals in this case is

final.

" The practice of officers of this Department will, therefore, con-

form to the decision in the case of Lee Kan."

Treasury Regulations, S. Doc. 201, 57 Cong. 1 se«s. .37.

See, also, Wong Fong r. United States, 77 Fed. Rep. 1(>S. 2.3 C. C. A. 110

(reversing 71 Fed. Rep. 28.3) ; I'nited States r. Wong Lung, 10.3 Fed.

Rep. 704 ; United States v. Pin Kwan, 100 Fed. Rep. 000, 40 C. C. A.

018 (reversing 04 Fed. Rep. 824) ; In re Quan Gin. Gl Fed. Rep. 305.

A Chinese proprietor of a restaurant was duly classified as a mer-

chant and obtained the necessary certificate entitling him to reenter

the United States; l)ut, at the time of his return, such persons were

deemed laborers and he was refused admission. Held, that, as he had

been regularly classified as a merchant, he should in fairness be

admitted ; and that the authority vested in the Secretary of the Treas-

ury by the act of August 18, 1894, to determine tlie question of admis-

sion, might be exercised in such manner as would keep. faith and do no

injustice.

Richards, Solicitor Gen., Feh. 8. ISOO. 22 Op. 324.

A Chinese person, resident in the United States, and a member of

a firm engaged in the nuuuifacture of cigars within the United

States and of selling the cigars so manufactured, who, having tempo-

rarily left the United States, desires readmission, is a returning

merchant in the sense in which that word is used in the treaty and

tlie laws relating to the exclusion of Chinese, and, as such, is entitled

(o readmission into this country. The fact that he is a manufac-

turer as well as a merchant does not make kim tke less a merckant

witkin tke meaning of tke treaty and laws.

Knox. At. Gen.. .Vug. 12. 1001. 23 Op. 48.".

See, also. Wong Fong r. United States. 77 Fed. Rep. 1t!8. 2:'. C. C. A. 110;

In re Chn Toy. 81 Fed. Rep. 82(;.

Ckinese persons wko were in tlie United Stat(>s prior to ^fay 5,

1892, and wko fi'om 1S91 to 1894 carried on a mercantile business
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under a corjwrato titlo, and who had books of account and artich;s

of j)artncrship, were merchants within the meaning of $j
(*» of ^he act

of May 5, 1892, as amended hy the act of Nov. 8, 18{)8, and were not

rt^quired to register under the terms of that act.

Tom Iloiiff r. TInitod States (1004), 11).'? V. S. .111.

A Chinaman who, after hiwfully entering the United States and

carrying on business as a merchant, ceases to be a merchant, is not

subject to deportation.

In re Yew Biiig Hi (1004), 128 Fed. Rep. :?10.

See, also. T'nitetl States r, Louie .lueu (1004), 12S Fed. Rep. .^22.

Paragraph Ji of section 2 of the act of Nov. 3, 1893, provides:

" Where an application is made by a Chinaman for entrance into

the ITnited States on the ground that he was formerly engaged in

this countr}^ as a merchant, he shall establish by the testimony of two

credible witnesses other than Chinese the fact that he conducted

such business as hereinbefore defined for at least one year before his

departure from the ITnited States, and that during such year he was

not engaged in the performance of any manual labor, except such as

was necessary in the conduct of his business as such merchant, and in

default of such proof shall be refused landing."

Tl)is section is to be regarded as wholly prosj^ective in its opera-

tion and as ai)plying exclusively to Chinese merchants who both come

into the IlViited States for the first time since November 3, 1893, and

having carried on business here, afterwards leave the country and

seek to return. Merchants already here when the statute took effect

may leave the country and return as if the act of November 3, 1893,

had not been passed.

Gluey. At. Gen.. May 14, 1804, 21 Op. 21. 2,S.

Atfiruied by Olney, At. Gen., Dec. 10. 1801, id. 00, with citation of Lee Kan
r. United States, (52 Fed. Rep. 014, 10 (\ ('. A. (i('»0, in consequence

of which decision the i)etitioners in In re Yee LiniR. (>1 Fed. Rep. (541,

and In re Loo Yue Loon. id. (i4;?. were discharjjed from custody.

See, also. Wong Fong r. United States. 77 Fed. Rep. ICkS, 2:\ C. C. A. 110;

ITnited States r. Wonj: Lung, UKi Fed. Rep. 704 ; United States v.

Lung Hong. 10,"> Fed. Rep. 1S8.

The occupation of a laborer is not imputable to his child who en-

ters and remains in the United States as a student.

United States r. Chu Chee, 87 Fed, Rep. 312,

^n the case of Tong Tseng, a Chinese youth of 15, whom the col-

^^ptor of customs at Honohilu refused to permit to land, for the pur-

pose of attending the Chinese-American school there, the Chinese

minister at Washington protested against the definition of a student
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given in the regulations relating to the exclusion of Chinese, 1900, p.

36, as "a person who (1) intends to pursue some of the higher

branches of study, or one who (2) seeks to be fitted for some particu-

lar profession or occupation for which facilities of study are not

afforded in his own countiy ; one (3) for whose support and mainte-

nance in this country, as a student, provision has been made, and who

(4), upon completion of his studies, expects to return to China.*'

The Secretary of the Treasury reversed, on appeal, the decision of

the collector in the particular case.

For. Kel. li)Ol, (J8-71. By rule 'Mi of the Chinese lOxclusion Regulations,

May, 1905, a student is defined as " a person who intends to pursue

some of the higher branches of study, or to become fitted bj' study for

some i)rofession or occupation, and for whose sui)port and main-

tenance in this country, as a student, provision has been made." This

definition is omitted from the regulations approved Feb. 5, 1906.

(2) CERTIFICATES.

§ 572.

In 188G President Cleveland recommended the amendment of sec-

tion 6 of the act of 1884, touching the certificates required of the

exempted classes as the prima facie and sole permissible evidence to

establish their right of entry into the United States. He stated that

the act provided in terms for the issuance of certificates in only two
cases: (1) Chinese subjects departing from a port of China, and (2)

persons of the Chinese race, being at the time subjects of a foreign

government other than China, who might depart for the United

States from a })ort of such government. The statute, he said, thus

made no provision for Chinese persons who, remaining Chinese

subjects, desired to come to the United States from a country other

than China. The Secretary of the Treasury had sought to remedy

the omission by directing the revenue officers to recognize certificates,

issued at the i)ort of departure by the Chinese diplomatic or consular

officer, when viseed by the American representative at that port.

This ai)peared to be a just application of the spirit of the law, but

he went beyond even the spirit when, in a circular of Jan. 14, 1884,

he provided for the original issuance of such a certificate by the

American consular officer at the port of departure, in the absence' of

a Chinese diplomatic or consular representative. It therefore bo-

came necessary to amend tlie circular, as was done July 13. 1885, by

striking out the clause permitting original certification by Ameri-

can consuls. The consuls might, indeed, issue certificates of facts

Avithin their knowledge, but such certificates possessed no statutory

validity; and the Chinese minister, in a note of March 24, 18S(), had

complained of the sending back from San Francisco to Hong Kong
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of a Cliinose merchant who exhibited a certificate from the American

consul at I long K()n<i: as to his being a merchant. While the certifi-

cate he bore was, said the President, insufficient under the law, yet

there was at Hong Kong no representative of the Government of

China competent or authorized to issue the certificate required by the

statute. The President asked that this anomalous feature of the law-

be reformed.

President ("lovclaiul, speciiil message, Ai)ril (J, 1880, Ilicbardsoii's Mes-

sages. VIII. ;v.M).

In the course of his message the I'resident ciuoted the Supreme Court as

saying that " the supposition should not be indulged that Congress,

while professing to faithfully execute the treaty stipulations, and
recognizing the fact that they secure to a certain class the right to

go from and come to the United States, intended to make its pi'otec-

tion depend upon the performance of conditions which it was physi-

cally impossible to perform." (Chew Ileong v. United States, 112

U. S. .554.)

See Mr. I'orter, Act. Sec. of State, to Sec. of Treasury, Feb. 1, 1886, 158

MS. Dom. Let. 611 ; Mr. Bayard. Sec. of State, to Mr. Fairchild, Sec.

of Treas., March 31, 1886, 159 MS. Dom. Let. 488.

As to merchants' certificates under the act of 1882, see Mr. Frelinghuysen,

Sec. of State, to Mr. Young, No. 60, Dec. 8, 1882, 3 MS. Inst. China,

368.

For Treasury circulars of Dec. 6, 1884, Jan. 14, 1885, and July 13, 188.5,

and corresix)ndence in relation thereto, see For. Kel. 1885, 184-18t>.

l'Jl-l!)3.

As to certificates given by the Chinese consul at Yokohama, see For. Ilel.

1891, 45(^457, 459-461.

The circular of Jan. 14. 1885, was sent to the United States consuls in

China and Japan, and at Havana and Victoria. (Mr. Hunter, 2nd
Assist. Sec. of State, to Mr. Rivedan, March 20, 1885, 1.54 :MS. Dom.
Let. 536.)

After the passage of the act of Oct. 1, 1888, absolutely prohibiting

the entry of Chinese laborers, no Chinese person was entitled to enter

the United States without the prescribed evidence, under the acts of

1882 and 1884, of his belonging to one of the exempt classes.

Wan Shing /•. United States. 140 U. S. 424, 11 S. Ct. 729.

See, also. In re Wo Tai Li, 4S Fed. Hep. 6C)8 ; United States r. Don On.

49 Fed. Uei»- 5()!t; United States r. Jim. 47 Fed. Kep. 431; United

States r. Tin Kwan. KM) Fed. Hep. (KK), 40 C. C. A. (>18; Chan Gun r.

United States, 9 App. D. C. 290; In re Chinese Relators, 58 Fed.

Hep. 554.

A Chinese person erroneously ])ermitted to enter without the cer-

tificate recjuired by Sec. (> of the act of 18S4 is unlawfully in the

United States and nuiy Ix' deported; and the action of the customs

officials in admitting him can not be received as evidence of his right

to remain.
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Mar Bing Guey v. United States, 07 Fed. Rep. 57(!; following United

States V. Lau Sun IIo, 85 Fed. Kep. 423, and citing In re Lee Yee

Sing, 85, Fed. Rep. 035; United States v. Gue Lini, S3 id. 130; Wan
Shing V. United States, 140 U. S. 424, 11 S. Ct. 72'J ; United States v.

Chu C'hee, 35 C. C. A. 013. 93 Fed. Rei). 797 ; In re Li Foon, 80 Fed.

Rep. 881 ; In re Wo Tai Li, 48 Fed. Rep. 008.

See United States v. Lee Hoy, 48 Fed. Rep. 825.

The requirements of the act of July 5, 1884, should be strictly com-

plied with by Chinese applicants for admission to the United States.

Oiney, At. Gen.. April 10, 1894, 21 Op. 0; Griggs, At. Gen., July 15, 1898,

22 Op. 130; Iloyt, Act. At. Gen., Oct. 12, 1899, id. 008.

The United States consul in discharging, under the act of 1884, his duty

of viseing tlie certificates of Chinese persons going to the United

States, nuist examine into the truth of the statements in the certifi-

cates, and refuse his vise if he finds any of them to he untrue.

(Mr. Cridler, 3rd Assist. Sec. of State, to tJ. S. consuls, circular, July

21, 1899, 108 MS. Inst. Consuls, 332.)

See United States v. Mock Chew, .54 Fed. Rep. 4!K), holding that a certifi-

cate of Identity issued by a Chinese consul in Japan, and viseed by

the United States vice-consul-general at Yokohama, was not in itself

suflicient evidence of the authority of the consul to issue it.

In a note to Mr. Gresham, May 27, 1803, the Chinese minister at

Washington stated that the form of certificates then in use to iden-

tify Chinese persons other than laborers, under the acts of May 6,

1882, and Jan. 5, 1884, was prepared by the ex-]VIinister Chang Yen
Hoon and submitted by him on July 10, 1889, through the Depart-

ment of State, to the Secretary of the Treasury, who on the 23rd

of the .same month approved it. Instructions were then sent to all

the officials of the Imperial Government to use it, and Chinese

consuls in foreign countries were similarly instructed. The min-

ister subsequently stated that he had received advices from New
York that the customs officials there declined to recognize the cer-

tificates, and claimed that they acted imder orders of the Secre-

tary of the Treasury. The Secretary of the Treasury expressed the

opinion that the complaint of the minister presunuibly had refer-

ence merely to instructions given to scrutinize closely the certificates

from considar officers presented by Chinese persons claiming to be

of the exempt class, and before landing such i)ersons to make inquiry

as to the truth of the statements set forth in the certificates. The
United States had in a spirit of liberality allowed Chinese laborers

to pa.ss in transit through the country, although the law provided

that they should not be allowed to enter the United Slates, and it

had been found necessary, on account of abuses, to scrutinize cases

where certificates were issued by Chinese consuls. Instructions were

issued by the Secretary of the Treasury to collectors of eustoms to

place no unnecessary obstacles in the way of the landing in the United
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States of Chinese entitled to enter, but it was not deemed advisable

to renew the j)ractice under which collectors viseed certificates issued

by Chinese consuls in the United States to Chinese about to depart

for China with the intention of returning.

For. Kel. IH!).*}, 1251, 12(J0, L'tH, 12(^1.

A certificate of naturalization issued to a Chinese person by the cir-

cuit court of the district of Montreal, Canada, and a passport issued

b}' the (jovernor-Cieneral of Canada, upon which the right is claimed

as a merchant to enter into and travel through the United States, can

not be accepted as a substitute for the certificate prescribed by section

6 of the act approved July 5, 1884,

Olney, At. Gen., Jan. 30, 1895, 21 Op. 12:5.

In rule "{0 of the Chinese Exclusion Regulations of Feb. 5, irKXJ, a list is

given of the oHicers who had been authorized by their respective gov-

ernments to issue to Chinese subjects, or citizens, of such govern-

ments the certificate prescribed by sec. G of the act of .July 5, 1884.

Under Article III. of the convention of 1894, a Chinese subject

residing in a British colony and belonging to one of the classes of

Chinese permitted to enter the United States, may be admitted, on a

certificate from the government of such a colony.

Conrad, Acting At. Gen., May 20, 1896, 21 Op. 847. As has been seen, the

treaty of 1894 has been terminated on notice given by the Chinese

(Government.

See Mr. Rockhill, Assist. Sec. of State, to Mr. Fartridge. July 11, 189G,

211 MS. Dom. Let. 298; Mr. Cridler, 3rd Assist. Sec. of State, to Sec.

of Treas., March 10, 1899, 235 MS. Dom. Let. 389.

It was held, in the opinion of the Acting Attorney-General, above cited,

that the registrar-general was the proper representative of the gov-

ernment at Ilong Kong to issue the certificate under the act of 1884,

sec. {').

Certificates presented by Chinese persons as evidence of their right

to enter this country for the first time, conformably to the provisions

of section (> of the act of July 5, 1884, signed by a Chinese consul-

general within the United States, are not entitled to be treated as

made by the Chinese (lovernment within the meaning of that act,

notwithstanding the fact that the Chinese minister had by letter

communicated to the Secretary of State the information that his

Government had " authorized the consuls of China in foreign coun-

tries to issue" such certificates.

Harmon, At. Gen.. Fel). 2. 1S97. 21 Oj). 481.

The statute does not authorize the issuance of certificates under

sec. of the act of 1884 l)y Chinese consuls in the United States.

Op. of S(di<'itor of Treasury. Feb. 3, 1898, citetl in Regulations (1900), S,

Doc. 291, 57 Cong. 1 sess. 34.
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October 5, 1898, Mr. Hay, Secretary of State, enclosed to the Chinese

minister at AVashington a copy of an opinion of the Acting Attorney-

General of the United States, of August 31, 1898, to the Secretary of

the Treasury, holding that there was no authority under the existing

laws of the United States for recognizing the right of Chinese con-

suls in foreign countries to issue the certificates prescribed by section

G of the act of Congress of July 5, 1884. In view of this opinion,

Mr. Hay stated that certificates issued by Chinese consuls to Chinese

subjects of the exempt class would not be accepted, and that the

United States consuls had been directed no longer to A'ise them. He
further stated that persons of the exemjjt class would be required to

produce certificates from the Government of China or from the gov-

ernments of other countries in which they might reside. The opinion

of the Attorney-General was based upon article 3 of the convention

Ixitween the United States and China of March 17, 1894, which reads:
'' To entitle such Chinese subjects as are above described to admission

into the United States, they may produce a certificate from their Gov-

ernment or the Government where they last resided viseed by the dip-

lomatic or consular representative of the United States in the country

or port whence they de2)art."

The Chinese minister protested against the view taken, maintaining

(hat the language of the treaty was not restrictive and was not in-

tended to take away the right previously exercised by the Chinese

consuls of issuing certificates.

Mr. Hay, Sec. of State, to Mr. Wu, Chinese uiiii., Oct. 5, 1808, For. Rel.

18'J9, 187; Mr. Wu, CLiuese luiu., to Mr. Hay, Sec. of State, Nov. 7,

18D8, For. Rel. 1899, 189.

In accordance with an opinion of the Acting Attorney-General of

August 31, 1898, Mr. I^ei Yok, a Chinese merchant, was detained l)y

the customs authorities at New Orleans, on his way from Havana
to San Francisco, where he was the proprietor of a mercantile;

establishment. He had a certificate issued by the Chinese consul-

general at Havana and viseed by the British consul in behalf of

the United States. On the strength of the opinion in question,

that there was no authority under existing laws whereby Chinese

consuls in foreign countries might issue to Chinese sul)jects of the

exempt classes the certificates prescribed by section (> of the act of

July 5, 1884, the action of the authorities at New Orleans in excluding

the merchant in question was approved.

Mr. Hay, Sec. of State, to Mr. Wu, Chinese niln.. Jan. 11. 1809. anil .Tan.

23, 1899, For. Rel. 189!), 201, 202; Feb. 1. 1899. MS. Notes to (Miinese

Lej,'. II. 9.

See Mr. Greshani, Sec. of State, to Sec. of Treas., July 11, 1894, 197 MS.

Doni. Let. (54;").

H. Doc. 551—vol 4 15
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The return certificate of Chincise persons entitled to return to the

United States under the contingency contemplated by Article II. of

the treaty of 1894 with China must be accompanied by a certificate as

to the facts, made by the Chinese consul at the port of departure.

Certificates issued to Chinese persons of the exempted class by the

Chinese consul at Havana, in the absence of certification by a consular

officer of the United States, should not be accepted by the customs

officials of the United States.

The terms on which the representation of the interests of the United

States at Havana was entrusted to the British consul during the

existence of war with Spain are informal, and do not specifically

include the service of viseing certificates to be issued to Chinese

persons; but certificates so viseed may be accepted by the authorities

of the United States, provided this duty is voluntarily performed by

such officer with the consent of the British Government.

Griggs, At. Gen., May 6, 1898, 22 Op. 72.

See Mr. Moore, Act. See. of State, to Assist. Attorney-General, May 0,

1898, 228 MS. Doni. Let. 29G ; Mr. Day, Sec. of State, to Sir J.

Pauncefote, Brit, miu., May 18, 1898, MS. Notes to Brit. Leg. XXIV.
194.

During the military occupation of Cuba by the United States the

officers of the United States Army, acting as collectors of customs in

Cuba, were designated to issue to the exempt classes of Chinese, under

Art. III. of the treaty with China, the certificates entitling them to

enter the United States.

Mr. Hay, Sec. of State, to Mr. Shen Tung, May 17, 1899, MS. Notes to

Chinese Leg. II. 23.

Certain Chinese subjects, who were bona fide merchants, were re-

fused admission into the United States on the ground that the nature

and character of their business, plainly specified in the Chinese por-

tion of the certificates issued by the representative of the Chinese

Government, were not stated in the English translation of the certifi-

cates accompanying the same. Held, the collector was justified in

refusing permission to land.

Iloyt, Acting At. (iei»., Oct. 12, 1899, 22 Op. (508.

The law recpiires the certificate to be in " the English language." The
opinion proceeds on the ground that under the law the English certifi-

cate must be treated as the original.

Certificates under sec. G of the act of 1884 must strictly fulfill the condi-

tions of the statute. (United States v. Youg Yew, 83 Fed. Rep. 832.)

See Uniteil States v. Lee Hoy, 48 Fed. Kep. 825. Regulations (1900). S.

Doc. 291, .57 Cong. 1 sess. 3.5.

Defects in the certificate can not be cured by statements in the vis<i.

(Regulations, S. Doc. 291, .57 Cong. 1 .sess. 35.)

Defective certificates should be cancelled. (Id. 30.)
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Sec. 6 of the act of May 6, 1882, as amended by the act of July 5,

1884, does not apply to Chinese merchants domiciled in the United

States, who, having left the country for temporary purposes with the

intention of returning, seek to reenter the United States on their re-

turn to their business and their homes.

Lau Ow Bew v. United States (1892), 144 U. S. 47.

See, however, Lem Moon Sing i'. United States (1895), 158 U. S. 538.

See, as following the case of Lau Ow Bew, United States v. Gee Lee, 50

Fed. Rep. 271, 7 U. S. App. 183, 1 C. C. A. 516.

The judges have differed upon the question whether the wife and

minor children of a Chinese merchant, entitled to come to the United

States under Art. II. of the treaty of 1880, could come to the United

States, with him or after him, without the certificate prescribed by

section 6 of the act of July 5, 1884, 23 Stat. 115. It was finally held

by the Supreme Court that the wives and children of Chinese mer-

chants domiciled in the United States were entitled to enter without

such certificates.

United States v. Mrs. Gue Lim (1900), 170 U. S. 459, citing with ap-

proved the opinion of Judge Deady in In re Chung Toy IIo, 42 Fed.

Rep. 398. See rule 29, Regulations governing the Admission of

Chinese, approved Feb. 5, 1900, p. 44.

See United States v. Gue Lim. 83 Fed. Rep. 130 ; In i-e Lee Yee Sing, 85

Fed. Rep. (>35 ; In re Li Foon, 80 Fed. Rep. 881 ; Griggs, At. Gen.,

Nov. 3, 1898, 22 Op. 200.

6. Excluded Classes.

(1) persons included.

§573.

As has been seen, supra, § 571, while the main object of the treaties

and statutes is, as their terms indicate, to prohibit the innnigration of

Chinese laborers, it is now held that only the classes expressly desig-

nated as having the right to come to the United States are entitled to

enter. It is also to be observed that Chinese aliens are examined

as to their right to admission to the United States under the provi-

sions of the general laws regulating innnigration as well as under

the laws relating to the exclusion of Chinese.

The word "laborer" or "laborers" means "both skilled and
unskilled manual laborers, including Chinese employed in mining,

fishing, huckstering, peddling, laundrymen, or those engaged in tak-

ing, drying, or otherwise preserving shell or other fish for home con-

siunption or exportation."

Act of Nov. 3, 1893, 28 Stat. 7, 8.
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The term Chinese hiborers, in the act of May (>, 1882, embraces

hiborers of tliat race born at Hongkong after its cession to Great

Britain.

In re Ah Lunj:. 18 F«l. l{oi». 28.

The words Chinese hiborers, in sec. G of the act of 1892, are broad

enough to embrace Chinese gamblers and highbinders.

United Stati'.s r. Ah Fawn, 57 Fed. Ue|). 591. So, also, a Chinumuu
siTvinf? a term of inii)i'isonnient at hard hibor. (United States v.

Wonj? Ah Ilunfi, 02 Fed. Hep. 1(X)5.)

Nor is a person's status as a laborer changetl l>y enforced idleness in jail.

(United States v. Chung Ki Foon, 83 Fed. Kei). 143.)

One who gains his livelihood partly by manual labor is a laborer

within the meaning of the exclusion laws.

Lai Moy v. United States, (!0 Fed. Hep. 955, 14 C. C. A. 28^} ; Lew Jim v.

UnittHl States, (>«; Fed. Itep. 953, 14 C. C. A. 281; United States v.

AVong Hong, 71 Fed. Kep. 283 ; Mar Bing Guey v. United Stales, 97

Fed. Rep. 57G.

See, however, United States v. Sun, 70 Fed. Rep. 450.

A restaurant proprietor is a laborer and not a merchant within

the meaning of the exclusion acts.

In re Ah Yow, 59 Fed. Rep. 501 ; United States v. Chung Ki Foon, 83 Fed.

Rep. 143.

A person who was a merchant at the time of the passage of the

act of May 5, 185)2, and during the period thereby prescril)ed for

registration, did not become liable to deportation by afterwards

becoming a laborer.

Unitetl States v. Sing Lee, 71 Fed. Rep. 080.

A person wlio, prior to tlie act of Nov. 3, 1893, ceased iKHldling and became

a member of a trading firm, is not liable to dei)ortation for having

onutted to register. (United States r. Mark Ying, 70 FihI. Rep. 4.50.)

Rut a Chinese iH^reon who secures admission on pretense of being a

niercliant, and afterwards l>e(H)mes. in acc()rdan«-e witli his real in-

tent, a lal)orer, is not entitled to remain in tlie Unitetl States.

( Uniteil States v. Yt)ng Yew, 83 Fed. Rep. 832 ; Unitetl States f. Ng
I'arlv Tan, 80 Fed. Rep. (J05.)

The status of laborer is not changed by teaching in a Sunday
school and other religious work.

In re Leiuig, 8(! Fed. Rep. :U);5.

A Chinese sean)an who shii)s as steward on an American vessel,

in which he enters the United States, intending to reship as so<m

as possible, is not excluded, l)ut may be required to give bond to

reship within a certain time.

In re .lauj, 101 Fed. Rep. 989. 22 Rlatclif. 5'20.

See, also, Re Ah Kee, 22 Fed. Rep. 519, 22 Blatchf. 520.
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In November, 1891, the British steamship Oxford arrived at Bal-

timore, manned by a Chinese crew who were engaged at Hongkong
and were said to be British subjects. The master of the vessel was

warned by the port authorities that any member of the crew who
landed would, under the existing law, be liable to arrest. The
British minister, in presenting the case to the Department of State,

referred to the decision of the Supreme Court of the United States

in the case of Ross v. Mclntyre, in which it was held that a British

subject was, while serving as a seaman on board an American ves-

sel, subject to the jurisdiction of the consular courts of the United

States in Japan. The British minister suggested that, " according

to this decision, the men on board the Oxford^ even if they were not

natural born or naturalized British subjects, would, by virtue of

their enrollment as seamen on board a British ship, be entitled to

the privileges enjoyed by British subjects in the ports of the United

States."

Sir J. Pauneefote, British niinistor, to Mr. Blaino, Sec. of State, Nov. 2.5,

1891, For. Rel. 1802, 2.5r..

The case was referred to the Sec. of the Treasiu'y. (Id. 2r»7.) By rule

.S2 of tlie Chinese exclusion regulations. Feh. ."», llMXi, it is jirovided

that, " to i)revent violations of law hy Chinese seamen discharged

or granted shore leave at ports of the United States, hond with ap-

proved security in the jienalty of .*p.")()0 for each such seaman shall

he exacted for his dei)arture from and out of the United States

within thirty days." This requirement was emhodied in previous

regulations.

" Cliineso laborers who go out of the country under the provisions

of the recent treaty with China, ])roniulgatod Docembor (S, 181)4, can

not be permitted, upon return, to bring their wives with them. The
wife partakes of her husband's status as a laborer, and as such is

del^arred admissitm by law. (Oinnion Solieitoi" of Treasury, Feb-

ruary 7, 1890. Letter to collector, Burlington, February 11, 1890.)"

Treasury Regidations, 1;M«), S. Doc. 2!)1. ."»7 Cong. 1 scss. 44. The treaty

of 1804 having ceased to he in force, this i)aragraph is not foiuid in

the regulations of the l)<«i)artment of Connnerco and Lahor of Feh. 5,

1000 ; hut the rule is well settled that the lahorer's wife takes his

status and can enter only on the same conditions as a male domiciled

lalKirer, and not upon her hushand's certificate. (Mr. Sargent. Comr.

Oen. of Inunigration. to Mr. Moore. April 14, 10o<», :MS.)

See, to this effect. Be Ah Quan. 21 Fed. Bep- 182: Be Ah Moy. id. TS.l

:

T'nitfMl States '". -Vh Fawn. ~u Fed. Bep- •'"•'•^L

The question whether a Chines(» resident of the United States could
" have his young son hrought to him from China . . . would

ai)pear to depend on whether the fatlier belongs to tli(» class (>x-

empted hy the treaty. If the father he a l.-ihoriM'. it would probably

be held that his i)rivilege of residence and jjowcr to go and come is

personal only to himself, and can not extend to members of his
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household." It was nddoil, however, that the decision of sueh ques-

tions belonged to the Se<Tetary of the Treasury. (Mr. liayard,

Sec. of State, to Miss Saunders, March 23. 188({, 159 MS. Dom. Let.

404.)

A Chinese student may enter the United States, though Ills father be a

laborer. (ITnited States r. Chu Chee, 87 Fetl. Hep. .'il2.)

(2) CEBTIFICATKS OF RESIDENCE AND BEENTBV.

§ 574.

The fourth section of the act of Congress, approved May 6, 1882,

chapter 120, as amended by the act of July 5, 1884, chapter 220. pre-

scribing the certificate which shall be produced by a Chinese laborer

as the " only evidence permissible to establish his right of re-entry
"

into the ITnited States, is not applicable to Chinese laborers who,

residing in this country at the date of the treaty of November 17,

1880, departed by sea before May 6, 1882, and remained out of the

United States until after July 5, 1884.

Chew Ileong v. United States, 112 U. S. 530 (reversing 21 Fe<l. Rep. 791).

See Re Low Yam Chow, 7 Sawyer C. C. 54G ; Re Ah Ping. 23 Fed. Rep.

329; Re Ah Kee, 21 Fed. Rep. 701; Re Kew Ock, 21 Fed. Rep. 789;

Re Ah Quan, 21 Fe<l. Rep. 182; Re Chin A On, 18 Fetl. Rep. 50<;;

Re Pong Ah Chee, 18 Fed. Rep. 527; Re Tnng Yeong, 19 Fed. Rep.

184 ; Re Leong Yick Dew, 19 Fed. Rep. 490.

But a laborer who left after tlie act took effect, but did not procure a

certificate because lie did not then intend to return, can not re-

enter the United States. (Re Tong Ah Chee, 23 Fed. Rep. 441.)

Section G of the act of May 5, 1892, c. 60, requiring all Chinese

laborers within the United States at the time of its passage, " and who
are entitled to remain in the United States," to apply within a year

to a collector of internal revenue for a certificate of residence; and

providing that anyone who does not do so, or is afterwards found in

the United States without such a certificate, " shall be deemed and

adjudged to be unlawfully within the United States," and may be

arrested by any officer of the customs, or collector of internal revenue,

or marshal, or deputy of either, and taken before a United States

judge, who shall order him to be deported from the United States to

his own country, unless he shall clearly establish to the satisfaction of

the judge that by reascm of accident, sickness, or other unavoidable

cause, he was unable to secure his certificate, and " by at least one

credible white witness " that he was a resident of the United States

at the time of the passage of the act—is constitutional and valid.

Fong Yue Ting r. United States (1893), 149 U. S. 098.

Li Sing was a Chinaman who, after residing for years in the

United States, returned temporarily to China, taking with him a
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certificate purporting to have been issued by the Imperial Govern-

ment of China, at its consulate in New York, and signed by its consul,

stating that he was permitted to return to the United States, that he

was entitled to do so, and that he was a wholesale grocer. On his

return to the United States by way of Canada, he presented this

certificate to the United States collector of customs at Malone, Xew
York, who cancelled it and permitted him to enter the country.

Subsequently he was brought before the commissioner of the United

States for the southern district of New York, charged with having

unlawfully entered the United States, being a laborer. At the exami-

nation he set up that he had a right to remain here, and that he was

a merchant. The commissioner found that on his departure from

the United States he was and had long been a laborer, and ordered

his deportation. Held, that the decision of the collector at Malone

was not final, and that by the act of October 1, 1888, c. 1064, the

certificate issued to him by the Chinese consul on his departure from

the United States was annulled.

Fong Yue Ting v. United States, 149 U. S. 098, affirmed and fol-

lowed, especially as to the points: (1) That the provision of the stat-

ute which puts the burden of proof upon the alien of rebutting the pre-

sumption arising from his haying no certificate, as well as the require-

ment of proof " by at least one credible white witness, that he was

a resident of the United States at the time of the passage of the act,"

is within the acknowledged power of every legislature to prescribe

the evidence which shall be received, and the effect of that evidence

in the courts of its own government; (2) that the provision not

allowing the fact of residence at the time of the passage of the

act to be proved solely by the testimony of aliens in a like situation

was a constitutional provision; and (3) that the question whether,

and upon what conditions these aliens shall be permitted to remain

within the United States, being one to be determined by the political

departments of the Government, the judicial department can not

properly express an opinion upon the wisdom, the policy, or the jus-

tice of the measures enacted by Congress in the exercise of the powers

confided to it by the Constitution over this subject.

Li SiiiK r. Ignited States (1001), 180 T'. S. 48^.

The convention of March 17, 1894, between the United States and

China did not repeal any prior legislation except the act a improved

October 1, 1888.

The Secretary of the Treasury has power to require the production

of a certificate, in such form as he may prescribe, evitlencing the

right of certain subjects of China to enter the United States, and has

authority to require that Chinese laborers leaving the United States



232 ALIENS. [§ 575.

toinporarily shall return to this country only at the ports from which I

they depart.

Olncy. At. (Jon., Oct. 1(5. 1S04, 21 Op. <».

The Treasury Department has no authority to direct the admis-

sion of Chinese laborers who fail to obtain before departure from

this country the certificate required by the treaty with China,

although they have complied with all the requirements affectingr

Chinese who leave the ITnited States, except the procuring of

this certificate. But a Chinese laborer who ])roposes to leave the

United States and return, complies with the conditions necessary to

demand a certificate if he files the required papers "with the col-

lector of customs of the district from which he departs;"' and any

rule directing him to file such papers with the collector of any other

district imposes a condition not warranted by the treaty.

Harmon, At. Gm., Oct. 14, 1890, 21 Op. 424.

Art. II. of the convention with China, proclaimed December 8,

1894, repealed that part of sec. 7 of the act of Septeml^er 13, 1888, 25

Stat. 470, which required a returning Chinese laborer, after an absence

of more than one year and less than two years, to present with his

return certificate a certificate of the consular representative of the

United States at the foreign port of departure, showing that the

holder had been unable to return sooner by reason of sickness or other

cause of disability beyond his control ; the convention providing that

the disability should be reported by the laborer to the Chinese consul

at the port of departure in the ITnited States, and should be by the

latter certified to the satisfaction of the collector of the port at which

the laborer should land.

Knox, At. Gon., Oct. 10, 1001, 23 Op. 545.

As to tho form and contents of laborers' certificates of rij?lit to return,

see Regiilations (1000), S. Doc. 201, 57 Cong. 1 sess., pp. 30-42.

Certificates of registration, luitler the acts of 1802 and 1803, do not suflico

as evidence of tlie liolder's right to depart from and return to the

United States. (Id. 43, 45.

(3) PRIVn.EOE OF TRANSIT.

^ 575.

The Attorney-General, in an opinion given to the Secretary of

State, December 2(\, 1882, held that Chinese laborers, in transit across

the territory of the United States from one foreign country to

another, were neither emigrants nor Chinese coming to the United

States as laborers, within the treaty of November 17, 1880, or the act

ofMay 6, 1882, and further that they were not required to produce

the certificates of identification prescribed by sections 4 and G of that
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act, provided that they established by competent proof their transient

status. This opinion was approved by the Department of State and

transmitted to the Secretary of the Treasury, who revoked a contrary

decision of his Department of July 20, 1882, and adopted on January

23, 1883, regulations permitting Chinese consuls in the ports of the

United States to issue certificates to Chinese laborers arriving in

transit. Such a certificate was required wherever there was a resi-

dent Chinese consul, but, if there was no such consul, other competent

evidence was receivable, such as a through ticket across the territory

of the United States, and affidavits.

Mr. FreliiiRhiiysen, Sec. of State, to Mr. Cheng Tsao Jn, Chinese rain.,

.Tan. 0, and Feb. 2, 188,3, For. Kel. 188.3, 212, 213.

See, also, Mr. Chenjj Tsao .Tu to Mr. Frelinghuysen, Feb. 5, 1883, and Mr.

FrelinRhuysen to Mr. Cheng Tsao .Tii, Feb. 23, 1883, For. Rel. 1883,

214, 215; Mr. Bayard, Sec. of State, to Mr. Morrow, M. C, April 7,

1880, 1.50 ISIS. Dom. Let. .549; Mr. Bayard. Sec. of State, to Mr.

Manning, Sec. of Treas., April 8, 188G, id. .5(>i ; Mr. Bayard. Sec. of

State, to Mr. Morrow, M. C, March .30, 1880, id. 4(^7.

Chinese i)ersons accompanying, as servants or nurses, visitors entitled to

enter the TTnited States, and temporarily remaining during the stay

of sncli visitors, were held to be within the transit privilege. (For.

Rel. 1887, 19.3-195.)

By Treasury Department circular No. 100, Sept. 28, 1889, Chinese

laborers entering the United States in transit were required to be

bonded.

For. Rel. 1889, 12.3-1.50; 1890, 210-219; 189,3, 201.

For the text of the circular of Sept. 28. 1889, see For. Rel. 1889, 144.

The (juestion of the right of transit of Chinese from a port of the United

States overland to Mexico, or from such i\()rt directly by sea to a

foreign port, being before the courts, the Attorney-General declined

to express an opinion concerning it. (Knox, At. Gen. Nov. 15, 1901,

23 Op. .585.

)

The privilege of transit across the United States is secured to

Chinese laborers by the treaty proclaimed Dec. 8, 1894, expressly sub-

ject to governmental regulation, and the action of the collector of cus-

toms under existing regulations in refusing transit will not be

reviewed by the courts.

Fok Yung Yo v. TTnited States (1902). 185 TT. S. 290. Also, Lee Gon Yung
r. TTnited States (1902), 185 TT. S. .3(M!. amrming In re Lee Gon Yung
(1901). Ill Fed. R(>p. 998. Although th(> trc^aty of 1894 has been

terminated, tlie transit of laborers is still p<'rmitted under regul.-itions,

which include the giving of a lM>nd in the i)enal sum of .$5(M1. (Regu-

lations governing the admission of Chinese, approved Feb. 5, litoo.

)
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(4) DEPORTATION.

§576.

The act of 1882 required a Chinese person convicted of being

unhiwfully in the United States to be returned to the country
" whence he came,""' and siinihir language was used in subsequent

statutes.

Re Chin Ah Soooy. 21 Fed. Rep. .30.*?. See tlie case of Ah Moy. id. SOS.

See. also, Unittnl States r. Choiig Sam, 47 Fe<l. Rep. 878; In re Mah Wong
Gee, 47 PVd. Rep. 4.*i3 ; In re Leo Ileni Bow, 47 Fed. Rep. 302.

Where a Chinaman was ordered to be deported to British Colum-

bia, and, owing to his inability to pay the head tax of $50 there

imposed on i)ersons of his chiss, the order could not l)e executed,

it was held that China might be considered the country from whence

he came.

United States r. Ah Toy. 47 Fed. Rep. 305.

By sec. 2 of the act of May 5, 1892, it is provided that a ChinamaU;,

convicted and adjudged to be not lawfully in the United States,

shall be removed to China, unless he shows that he is a citizen or

subject of some other country; but, even in that case, he is to be

removed to China, if the country in question demands a tax as a con-

dition of receiving him.

27 Stat. 2r>.

Where Chinese persons, sentenced to be deported, were brought to

the United States on a vessel which, before her return to the country

from which the prisoners came, was to make a trip to a port in an

adjacent country, where they would be likely to be released, it was
advised that, under the act of May 5, 1892, sec. 7, the Secretary of the

Treasury might authorize their temporary landing and detention

at an American port, pending the return of the vessel from the port of

the adjacent country.

Olney, At. Gen., May 4. 1S!)4. 21 Op. 18.

(.")) DISCUSSION AS TO THE PHILIPPINES.

§577.

By an order issued by General Otis, Sept. 20, 1898, the coming

of Chinese to the Philippines was prohibited, except as to the classes

permitted to enter the United States and laborers formerly resident

in Manila and temporarily absent therefrom.

For. Rel. 1S99, 211 ; Majioon's Reports. 482.
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By another order of General Otis, issued April 1, 1899, only such

Chinese as were in good health and had been residents of any of the

provinces of the Philippine Islands were permitted to land '' in

Manila, Iloilo, and Cebu, the only three open ports of the archi-

pelago.''

For. Rel. 1800, 212.

With reference to these orders, the Department of State said :
" It

is the opinion of the War and Treasury Departments that the enforce-

ment of the Chinese exclusion act is incident to the military aduiinis-

tration of the Philippine Islands during a state of hostilities therein,

and therefore without prejudice to the future action of Congress in

permanently extending the laws of the United States to such terri-

tory; so that, while it seems appropriate and desirable not to inter-

fere with the discretion of the military commander in that quarter,

the measure he has adopted should not be regarded as in pursuance

of a settled policy on the part of the United States (Tovernment.""'

Mr. Adee, Acting Sec. of State, to Mr. Wu, Aug. IS, ISOO, For. IM. ISOO,

200.

Against the order of Sept. 26, 1898, the Chinese minister at Wash-
ington protested on the ground (1) that it was not warranted as a

military measure, (2) that it was a departure from the policy pre-

viously foreshadowed of leaving the determination of the status of

the newly-acquired possessions to Congress, and (3) that it was

unjust and would disturb friendly relations.

Mr. Wu, Chinoso inin., to Mr. Hay, Sec. of State. Sept. 12. 1800. For. Kel.

1890, 212, 214.

As to the second Rronnd. s(>e Mr. Hay to Mr. Wn. Fel). C. ISOO. For. Rel.

1800, 200.

See, also, as to question of exclusion. Mr. Hay to Mr. Wu. Sept. 4, ISOO,

MS. Notes to (Miinese Leg. II. 'M : Mr. Adee. Act. Sec. of State, to

Sec. of Treas.. Sept. 7. 1800. 240 MS. Doin. Let. 44 ; Mr. Ilay to Mr.

Wu. No. 110. Dec. ,->. 1800. MS. Notes to Chinese I>cj,'. II. 4:\: Mr.

Cridler. .3rd Assist. Sec. of State, to Sec. of War. .Ian. 11. lOdO. 242

MS. Dom. Let. 224; Mr. Wu to Mr. Ilay. May 7. I'.XX). For. Rel. UMM).

402, referring to For. Rel. 1800, 207 et seq.. and S. I^oc. ;?07. .")<; Cong.

1 sess.

Representations against the reenactment of the Chin(>se-exclusion laws

and their extension to the l'hilipi)ines. containing a coini)reiiensive

review of the whole sub.iect. may he found in Mr. Wu t<» Mr. Hay.

Dec. 10, 1001, For. Rel. 1!K)1. 75-07.

" In your note of February 4 last you asked to be advised, for tlie

information of the Government of the Straits Settlements, whether

Chinese persons who are British subjects are permitted to travel in

the Philippine Islands.
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" You also askod to bo informed whothor a determination has yet

been reached as to whether the C'hinese-cxchision laws are or are not

held to be operative in those islands.

"Replying to both inquiries, I have the honor to state that the

position taken by the United States War Department, by whom the

affairs of the islands are being administered, is as follows:

" 1. Chinese persons are to be excluded from the Philippines

' whether subjects of China or any other foreign power.'

" 2. That such exclusion is a military measure adopted to meet

existing military necessity. Being a military expedient, it is not to

be considered as in any way affecting the permanent policy of the

government of the islands under the conditions of peace.

" 3. The military order relating to said exclusion did not extend

the Chinese-exclusion acts of the United States Congress to and over

the Philippine Islands as a law of the United States; the provisions

of said acts were adopted as appropriate remedies for the military

necessity, and made operative independently of the statute by author-

ity resulting from military occupation."

Mr. Hill, Aetlnji; Sec. of State, to Lord Paxmoefoto, Rrit. anib., May 7,

19()1, For Kel. 1001, 214.

See, as to the Pliilippine.s and other insular territory of the United States,

except Hawaii, sec. 4, act of April 20, 1002, snpra, § .570.

By section 5 of the act of April 27, 1904, sec. 1 of the act of April

29, 1902, was amended so as to provide that the laws regulating,

suspending, or prohibiting the coming of Chinese persons or persons

of Chinese descent into the United States, and their residence therein,

should " also apply to the island territory under the jurisdiction of

the United States, and prohibit the immigration of Chinese laborers,

not citizens of the United States, from such island territory to the

mainland territory of the United States, whether in such island

territory at the time of the cession or not, and from one portion of

the island territory of the United States to another portion of said

island territory: Prorided, Itoirercr, That said laws shall not apply

to the transit of Chinese laborers from one island to another island

of the same group; and any islands within the jurisdiction of any
State or the district of Alaska shall be considered a part of the main-
land under this section."

By section of the act of February G, 190;"), it is provided " that

the immigration laws of the United States in force in the Philippine

Islands shall be administered by the officers of the general govern-

ment thereof designated l)y appropriate legislation of said govern-

ment."

By rule 38 of the Regulations of the United States, approved Feb.

5, 1900, " Chinese persons of the exempt classes who are citizens^ or

subjects^ of the insular territory of the United States," and who wish
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to go " from one insular territory to another insular territory of the

United States, or from such insular territory to the nuiinland terri-

tory of the United States," must obtain from an officer designated

for the purpose by the chief executives of the insular territories,

respectively, a permission in a form analogous to the certificate pre-

scribed by section G of the act of July 5, 1884.

The issuance of such certificates in the Philippines is regulated by

an executive order of the insular government of Sej^tember 23, 1904.

Treaty, Laws, and Regulations governing tlie Admission of Chinese,

Department of Conmierce and Labor, Bureau of Immigration, Feb-

ruary 5, ltX)G, pp. 2(), 32, 48.

(G) PBOl'OSALS OK COOPEBATION.

§ 578.

By a concurrent resolution adopted by the Senate May 2, and by
the House Oct. 1, 1890, the President was requested to enter into

negotiations with a view to prevent by treaty stipulation the illegal

entry of Chinese laborers into the United States by way of Canada
and Mexico. The President made corresponding overtures to the

Governments of Great Britain and Mexico, but without success.

Mr. Blaine, Sec. of State, to Mr. Lincoln, min. to England, Oct. 22, 1890,

Foi". Bel. 18*J0, 357 ; and an identic instruction to Mr. Ryan, min. to

^lexico, Oct. 22, 1890, For. Bel. 1890, 055.

The Mexican Oovernnient stated that it was unable to negotiate on the

subject, since by Art. XI. of the Constitution " every man has a right

to enter and to go out of the Bepublic, to travel through its territory

and change his residence, without the necessity of any safeguard,

passport, letter of safe-conduct, or other like requisite." (Mr. Byan,

min. to Mexico, to Mr. Blaine. Sec. of State, No. 471, Nov. 1, 1890,

For. Bel. 18!K), CSC; Mr. Blaine to Mr. Byan, No. 399. Nov. 19, 1890,

id. (>.")(•>; Mr. Byan to Mr. Blaine, No. 4S7, Nov. 20, 1890. id. 0.")7

;

Mr. Blaine to Mr. Dougherty, No. 420, Dec. 31. 1890, MS. Inst. Mex.

XXII. 090; Mr. Blaine to Mr. Byan, No. 451, Feb. 11, 1891, MS. Inst.

Mex. XXIII. 3<>.)

The minister of the United States at Mexico was instructed officially

to apprise the Mexican Government that, under the iirovisions of

the exclusion laws, persons of Chinese descent, if laborers, would

not be permitted to enter the United States, " although they may
present certificates of citizenshii) from timt (Jovernment." (Mr.

Wharton, Act. Sec. of Sttite. to Mr. Byan, No. 747, June 14. 1892. MS.
Inst. Mex. XXIII. 235, enclosing copy of Treasury circular, June 2,

1892.)

For the- British answer, see For. Bel. 1892, 234, 2:!0. 297. 298. 309. 310,

310, .322, 324.

As to the release at Victoria, on habeas corpus, of certain Chinese persons

In transit under bond to Ilong Kong, under an order of deportation

from the United States, see Mr. (Jresham. Sec. of State, to Sec. of

Treas., June 25, 1894, 197 MS. Dom. Let. 404.
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" The onforconK'iit of the Chinese exchision act has been found

to Ihj very tlittictilt on the northwestern frontier. Chinamen, land-

ing at Victoria, find it easy to pass our border, owing to the im-

possibility, with the force at the conunand of the customs officers,

of guarding so long an inland line. The Secretary of the Treasury

has authorized the employment of additional officers who will be

assigned to this duty, and every eifort will be made to enforce the law.

The Dominion exacts a head tax of fifty dollars for each Chinaman

landed, and when these persons, in fraud of our law, cross into our

territory and are apprehended, our officers do not know what to do

with them, as the Dominion authorities will not sufier them to be sent

back without a second payment of the tax. An effort will be made

to reach an understanding that will remove this difficulty."

Presideut Harrison, annual message, Dec. 3, 1889, For. Rel. 1889, xiii.

" The enforcement by the Treasury Department of the law prohib-

iting the coming of Chinese to the United States has been effective

as to such as seek to land from vessels entering our ports. The result

has been to divert the travel to vessels entering the ports of British

Columbia, whence j^assage into the United States at obscure points

along the Dominion boundary is easy. A very considerable number

of Chinese laborers have, during the past year, entered the United

States from Canada and Mexico.
" The officers of the Treasury Department and of the Department

of Justice have used every means at their command to intercept this

inunigration; but the impossibility of perfectly guarding our ex-

tended frontier is apparent. The Dominion Government collects a

head tax of $50 from every Chinaman entering Canada, and thus

derives a considerable revenue from those who only use its ports to

reach a position of advantage to evade our exclusion laws. There

seems to be satisfactory evidence that the business of passing China-

men through Canada to the United States is organized and quite

active. The Department of Justice has construed the laws to require

the return of any Chinaman found to be unlawfully in this countr}^

to China as the country from which he came, notwithstanding the

fact that he came by way of Canada ; but several of the district courts

have, in cases brought before them, overruled this view of the law

and decided that such persons must be returned to Canada. This

construction robs the law of all effectiveness, even if the decrees could

be executed, for the men returned can the next day recross our border.

But the only appropriation made is for sending them back to China,

and the Canadian officials refuse to allow them to reenter Canada
without the payment of the $50 head tax. I recommend such legis-

lation as will remedy these defects in the law'."

Presideut Harrison, ainiual message, Dee. 0, 1891, For. Uel. 1891, xxli.
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I. EXTRAD1T101\' A NATIONAL ACT.

§ 579.

Although the question whether the several States of the United

States jwssess the power to suiu'ender fugitive criminals to foreign

governments has never been actually decided by the Suj)reme Court,

yet it may now be regarded as settled doctrine that they do not possess

such power, but that it belongs exclusively to the National Govern-

ment. The question has, however, been by no means free from con-

troversy, and the present accepted view is the result of a gradual

evolution of opinion and practice.

The Earl of Dalhousie, governor of Canada,, having in 1821 de-

livered over to the authorities of New York, on the request of Gov-

(>riior Clinton, one Jacob Smith, alias Jacob S. Redington, charged

with forgery. Governor Clinton, in order that the State might prac-

tise reciprocity, recommended to the legislature the adoption of an

act for the purpose. Such an act was passed April 5, 1822. It au-

thorized the governor in his discretion to deliver up, on due requisi-

tion, persons charged with murder, forgery, larceny, or other crime,

which, if committed in the State of New York, would there be punis-

able with death or imprisonment in the State prison.

Laws of New York. 1.S22, p. 135); Journals of N. Y. Legislature, 1S22 ; 3

U. S. Law Intelligencer and Kev. 408, 409; Moore on Extradition, I.

59 et seti.

This statute was embodied in the Revised Statutes of New Yorii of 1827.

For analogous provisions in the laws of other States, see Moore on Extra-

dition, I., ch. iii., 153 et seq.

" Your letter of the IGth instant having been laid before the Presi-

dent of the United States for his consideration, I am directed by him
to inform you that, the treaty with Great Britain of 1794 being no

longer in force, no demand can be made upon the British authorities.
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by virtue of the stipulations which it contained, for the delivery of

persons charged with forgery and fugitives from justice. The Gov-
ernment of the United States have recently declined the delivery, upon

application from the British minister, of a British subject within our

jurisdiction, charged with a statute piracy. It is believed, however,

that the British Government in Canada has delivered up persons,

fugitives from justice, in the States of Xew York and Vermont, upon

direct application from the governors of those States, respectively,

and a similar application from the executive of Pennsylvania, to the

governor-general of Canada, would probably obtain the same result."

Mr. Adams, Sec. of State, to Mr. Gregg, Sec. of State to the Common-
wealth of rennsjivania, Dec. 28, 1822, 20 MS. Dom. Let. G7.

" I have the honor to transmit herewith to your Excellency a copy

of a note from Mr. Vaughan, his Britannic Minister and E. E., ad-

dressed to this Department, with certain documents which accompany

it. The object of that note is to obtain the arrest of Michael Neilson,

a British subject, now a resident or sojourner in the State of Xcav

York, who is charged with having committed the crime of forgery in

his own country. Wliether the laws of Xew York admit of the arrest

and delivery of the accused as requested by Mr. Vaughan, or not,

Your Excellency is most competent to determine. If they do, you

will judge how far it may tend to promote the amicable relations

which exist between Great Britain and the United States, and the

cause of justice, to comply with the request."

Mr. Clay, Sec. of State, to Governor De Witt Clinton, Nov. 11, 1825, 21

MS. Doni. Let. 188.

See, further, as to this case, Moore on Extradition, I. GO-Gl.

As to the delivery up by the governor T>t New York, on the request of the

Dutch minister, in 18.31. of Carrara, alias Polari. the purloiner of the

jewels of the Princess of Orange, see id. § 51, p. Gl et seq.

As to the surrender in 1834 of one Mariana, alias Fanelle, alias Ponelli,

charged with murder and robbery in the French West Indies, see

id. § 52, p. 64 et seq.

In or about the year 1S37, the Department of State sanctioned a

demand from the governor of Michigan on Texas (then an independ-

ent state) for the delivery of a fugitive, and in 1840 a demand of the

governor of Georgia on Texas for the same purpose, there being no

extradition treaty on which the Federal Government could act.

Mr. Forsyth, Sec. of State, to Mr. Rogers, dist. attorney at Buffalo. X. Y.,

July 25, 18:57. 2I> MS. Dom. Let. 145: Mr. Forsyth. Sec. of State, to

Mr. Hardee. Mar. 30. 1840. 31 MS. Dom. Let. 7. In the letter to Mr.

Rogers, the Dei)artnient of State refused itself to make a recjuest for

e-\tradition by the government of Texas at the solicitation of the New
York authorities.

H. Doc. 551—vol 4 IG*
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In 1839, when ^Slr. Seward became governor of New York, the

operation of the act of 1822 was virtually suspended, Mr. Seward
taking the view that the subject of extradition was " intimately con-

nected with the foreign relations of the United States, and should be

exclusively under the control of the General Government." He
offered, indeed, in one case, to deliver up a person charged with mur-

der in Canada, if the President of the United States would make a

" requisition " upon him to do so. The President, however, declined

to take such action, though he was in favor of Mr. Seward's executing

the New York statute till it had been decided by some judicial

tribunal to be unconstitutional.

Mr: Forsyth. Sec. of State, to Mr. Spencer, June 20, 1839, 30 MS. Dom.
Let. 272; Moore on Extradition, I. §§ 53, 54, 55, pp. GG-70.

In 1839 Governor Jenison, of Vermont, issued a warrant for the

surrender of George Holmes, who was charged with murder in the

Province of Quebec. Holmes having applied for a writ of habeas

corpus, the case was eventually brought on writ of error before the

Supreme Court of the United States. The court was equally divided

as to the question of jurisdiction, and the writ of error was therefore

dismissed ; but Chief Justice Taney, in his opinion, in which Justices

Story, McLean, and Wayne concurred, declared that the power of

extradition belonged " exclusively to the Federal Government," and
that the action of the governor of Vermont was " repugnant to the

Constitution of the United States."

Holmes v. Jennison (1840), 14 Pet. 540, 579.

Tlie supreme court of Vermont subsequently discliarged Holmes from Im-

prisonment. (Ex parte Holmes,- 12 Vt. 631; Moore on Extradition,

I. § 48, pp. 55-59.

Without the consent of Congress, no State can enter into any agree-

ment or compact, express or implied, to deliver up fugitives from the

justice of a foreign state who may be found within its limits.

Legare, At. Gen., 1841, 3 Op. G61.

For the history of this opinion, see Moore on Extradition, I„ § 56, p. 68

et seq.

The Belgian Government having requested through its minister

at Washington the surrender of one Carl Vogt, alias Stupp, charged

with murder and other crimes in that country, Mr. Fish, who was
then Secretary of State, answered the minister that the request " could

not be complied with in the absence of a treaty of extradition ;
" but

that, " in view of the gravity of the crimes alleged," he was " willing

,to point out to him a statute of the State of New York, passed as

early as 1822, and included in the recent revisions," which authorized
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the governor in his discretion to deliver up fugitives from justice,

and that the Department " would interpose no obstacle, should an

application to the governor be successful."

Mr. Fish, See. of State, to Mr. Jones, min. to Belgium, No. 108, May 1,

1872, MS. Inst. Belgium, II. 28.

The Belgian minister, acting upon Mr. Fish's suggestion, applied

to Governor Hoffman, of New York, for Vogt's extradition. Gov-

ernor Hoffman issued his warrant, and Vogt was arrested. Vogt,

however, obtained a writ of habeas corpus, on which it was held,

first by the superior court of New York City, then by the supreme

court of the State, and finally by the court of appeals, that the

prisoner was entitled to be discharged, on the ground that the act of

1822 was unconstitutional.

People l: Curtis (1872), .W N. Y. 321. Cited with approval in People v.

Supervisors, 134 N. Y. 1, 9.

" There can be little doubt of the soundness of the opinion of

Chief Justice Taney [in Holmes r. Jennison
|
... It can hardly

be admitted that, even in the absence of treaties or acts of Congress

on the subject, the extradition of fugitives from justice can become

the subject of negotiation between a State of this Union and a

foreign government."

Mr. Justice Miller, delivering the opinion of the court. United States v.

Uauscher (1880), 119 U. S. 407, 414.

Article II. of the extradition treaty with Mexico of Dec. 11, 1861,

is as follows

:

In the case of crimes committed in the frontier States or Territories of the

two contracting parties, requisitions may he made through their respective

diplomatic agents, or through the chief civil authority of said States or Terri-

tories, or through such chief ciyil or judicial authority of the districts or coun-

ties l>ordering on the frontier as may for this pur[>ose he duly authorized hy the

said chief civil authority of the said frontier States or Territories, or when,

from any cause, the civil authority of such State or Territory shall lie sus-

pended, through the chief military oHicer in connnand of such State or Territory.

Unless the conditions of arrest under this section are strictly com-

plied with, the parties arresting and carrying off the alleged fugitive

may be chargeable with kidnapping.

Mr. Bayard, Sec. of State, to Mr. Jackson, Aug. 2.'?, 1880. MS. Inst. Mex.

XXI. 5(5.

Jan. 20, 189.3, the Mexican minister infonnt^l the Depiirtiuent of State

that Nueva Leon had heen made a horder State in order that the

stipulations ahove quote<l might he api)licable to it. (.Mr. (Jresham,

Sec. of State, to Mr. Lyman. April 20. 189."., 201 MS. Dom. Let. 572.)

The treaty of Dec. 11, ISC.l, is superseded hy that of Feb. 22, 1899, infra.

As to cases under the treaty of 1801, see Moore on Extradition, I. 75 et sec].
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Article II. of the treaty between the United States and Mexico of

18(51, which provides for requisitions by the governors of border

Stiites or Territories for crimes therein committed, does not ai)ply

to offences connnitted against Federal law in the State of Texas.

For such an offense it would not be within the province of the

governor of Texas to request extradition.

Mr. Bayard, Sec. of State, to INIr. Wliitohouse, chargo at Mexico, No. 170,

Nov. 22, 1S88, For. Ilel. 1888, II. 1247.

The provision in the treaty between the United States and Mexico,

making extraditable, in the case of the frontier States and Territories,

certain offences for Avhich extradition is not otherwise granted, refers

to the place of the connnission of the offence and not to the place

from which the fugitive entered the one country or the other. Hence,

a fugitive who, after committing an offence in Vermont, fled to Cali-

fornia, and then proceeded from California to Mexico, would not

come within the stipulation.

Mr. (ireshain, Sec. of State, to Mr. Lowles, Dec. 2(3, 1894, 200 MS. Doni.

Let. 78.

Under Article IX, of the treaty between the United States and
Mexico of February 22, 1891), where crimes or offences are charged to

have been committed in the frontier States or Territories the requisi-

tion may Ix^ made either through the diplomatic channel or through

the chief civil authority, of the State or Territory, or through such

chief civil or judicial authority of the districts or counties bordering

on the frontier as may be duly authorized for the purpose by the

chief civil authority of the proper State or Territory; or when, from
any cause, the civil authority of the State or Territory shall be sus-

])ended, the requisition ma}'^ be made through the chief military officer

there in command. In reply to an inquiry made by the " extradition

agent for the Avestern district of Texas," under this article, as to his

duties, the Department of State said

:

1. AVhere extradition was sought by the national Government of

Mexico, and proceedings were instituted by some one acting in behalf

of that Government, his duties were prescribed by sec. 5270, Revised

Statutes.

2. Where extradition was sought by a frontier State, the requisi-

tion was to be made by one of the authorities indicated in the article.

In that case the article made it the duty of the " proper judicial

authority," before whom the fugitive was brought and before Avhom

j^roceedings doubtless might be instituted by some ])erson acting in

behalf of the frontier State, district or county, to forward the record

of the examination with the evidence duly attested to the " proper

Executive authority of the United States." While this language
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might, sakl the Department of State, be construed to mean that the

record was to Ije forwarded to the National P^xecutive in every case,

it was believed that this was not tlie intent of the treaty, but that in

this chiss of cases the record was to be forwarded to the State execu-

tive for his action upon the requisition.

In cases of extradition from Mexico to the United States, the corre-

spondent was advised that he was not understood to have any func-

tions unless he was designated by the executive of Texas as the

" chief judicial authority "' of the frontier, district, or county, through

whom the treaty provided that requisitions might be made upon the

corresponding authority of the Mexican border, district, or county.

Mr. Adoe, Act. See. of State, to Mr. Foster, Oct. 24. 1000, 248 MS. Dom.
I^t. 4.^3.

II. EXTRADITIOX WlTUOl T TREATY.

1. Question of Obligation.

§ 580.

Although we have the high authority of Grotius and Vattel for the

view that extradition is a matter of international obligation, yet the

prevalent modern doctrine, which has been adopted in practice, is

that which was expressed by Chief Justice Tilghman: " No State has

an (ibmlute and perfect right to demdnd of another the delivery of a

fugitive criminal, though it has what is called an imperfect right^

that is, a right to ask it, as a matter of courtesy, good will and mu-
tual convenience. But a refusal to grant such request is no just

cause of war."

Coniinonwealth v. Doaoon. 10 S. & R. 12.5.

In afford with this view are Ilnitod States r. Rausfher, 110 U. S. 407;

Ileflftcr, BerRson's ed., §03; Foelix, Droit. Int. Prive, II. §(K)8;

Twiss, Law of Nations, Time of Poafe, od. 1884, § 2.'i8; IMiilliniore,

3rd od., I. 517 ; Creasy, Int. Law, 202 ; Lewis, For. .Turis. 37 ; Ponieroy,

Int. Law, Woolsoy's ed. (ISSC), 230; Lawrenee's Wheaton (18»U?),

2.3:{.

Contra, Grotius, Do .lure Belli ae Pafis, Lib. II. f. 21, §§ 2. 4. .".
; Vattel,

Lib. I. § 233; Chaneellor Kent, Matter of Washburn, 4 .lohns. Ch.

10,-., 107; Clarke on Extradition (3rd ed.), .3.

See. further. Moore on Extradition, I. §§ 0-1.5, pp. 1.3-20.

" The laws of nations embrace no provision for the surrender of

persons who are fugitives from the otl'ended hiws of one couiitry to

the territory of another. It is only by treaty that such surrender can

take place."

Mr. Rush, Sec. of State, to Mr. Hyde de Xeuville, Apr. 0. 1S17. MS. Notes

to For. Lor. II. 218.

See instrnctipns of Mr. .loffer.^ou. See. of State, to Messrs. Caruiifhiiel t^

Short, March 22, 1702, with reference to negotiations with Spain.

(Am. State Papers, For. Rel. I. 258.)



246 EXTRADITION. [§ 581.

"The undersigned must beg leave to differ entirely from M. d'Ar-

gai'z in regard to the rule of law for delivering up criminals and fugi-

tives from justice. Although such extradition is sometimes made,

yet, in the absence of treaty stipulations, it is always matter of comity

or courtesy. No government is understood to be bound by the posi-

tive law of nations to deliver up criminals, fugitives from justice, who
have sought an asylum within its limits."

Mr. Webster, See. of State, to Mr. d'Argaiz, June 21, 1842, Webster'a

Works, VI. 390, 405.

" But the practice of nations tolerates no right of extradition.

AVliatever elementary authors may say to the contrary, one nation is

not bound to deliver up persons accused of crimes who have escaped

into its territories on the demand of another nation against whose

laws the alleged crime was committed. The government of the

United States has from the very beginning acted on this principle.

Mr. Jefferson, when Secretary of State under the administration of

General AVashington, declared that ' the laws of this country take no

notice of crimes committed out of their jurisdiction. The most atro-

cious offender, coming within their pale, is received by them as an

innocent man, and they have authorized no one to seize or deliver

him.' It has been contrary to the practice of the United States even

to request as a favor that the government of another country should

deliver up a fugitive from criminal justice, because under our laws we
possess no power to reciprocate such an act of grace. Since I came

into the Department of State the President, after full deliberation

with his Cabinet, refused for this reason to prefer such a request to

the government of Texas. The truth is, that it has been for a long

lime well settled, both by the law and practice of nations, that, with-

out a treaty stipulation, one government is not under any obligation

to surrender a fugitive from justice to another government for trial."

Mr. Buchanan, Sec. of State, to Mr. Wise, Sept. 27, 1845, MS. Inst. Brazil,

XV. 119.

2. Question of liEGAL Poweb.

§581.

" The delivery of fugitives from one country to another, as prac-

ticed by several nations, is in consequence of conventions settled be-

tween them, defining precisely the cases wherein such deliveries shall

take place. . . . The laws of the United States, like those of

England, receive every fugitive, and no authority has been given to

our executives to deliver them up."

Mr. Jefferson, Sec. of State, to the President. Nov. 7, 1791, MSS. Dept. of

State; quoted in Moore ou Extradition, I. 22.
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This report related to a letter addressed to President Washington, Aug.

18, 1791, by Gov. Charles Pinckney, of South Carolina, concerning a

request which the latter proposed to make to the governor of east

Florida for the delivery uj) of two fugitives from South Carolina

who were charged with forging the securities of that State. In

another letter to the President, of Januai-y 8, 1792, Gov. Pinckney

stated that, in view of Mr. Jefferson's oi)inion, although it differed

from his own, he had directed the attorney-general of the State not

to make the request to the governor of east Florida. At the same
time he said: "It is the opinion of some well-informed gentlemen of

the law that an api)lication for persons charged with felonies Is per-

fectly consistent with the usages of nations, notwithstanding there

may be no convention between them on the subject. It is true in such

cases there can be no right to demand, but it may be e.xpected that

as by the law of nations ' they are not only bound to observe justice

with respect to each other, but to abstain from everything which may
violate it,' it is in some degree their duty and certainly their interest

to attend to such applications when accompanied by the opinion of a

grand jury or other equally presumptive proof of the probability of

guilt, according to the mode of administering justice in the countries

from which they fled." Gov. IMnckney added that a line should be

drawn between political and other offenses, but that with regard to

felonies, as they were destructive to the order of society, it ai)peared

to be a matter of interest that the offenders should be delivered up.

See, also, Mr. Jefferson, Sec. of State, to Mr. Genet. French min. Sept. 12,

1798, Am. State Pap. For. Kel. I. 177.

Feb. 21, 1794, M. Fauchet, French minister to the United States,

demanded, by order of the Directory, the arrest, with a view to their

transportation to France, of his predecessor, M. Genet, " and all the

other agents wdio may have participated in his faults and his senti-

ments." The Secretary of State replied that the President, notwith-

standing his disposition to cultivate the friendship of the French

Republic, " thinks his legal power too questionable to cause the arrest

to be made."

]\rr. Randolph. Sec. of State, to M. Fauchet. Feb. 27. 1794, H MS. Dom.
Let. 85.

See, to the same effect, Resp. r. De Longchamps (1784). 1 Dallas, 111 :

Com. V. Deacon, 10 S. & R. 12."»; United States r. Davis. 2 Sumner,

482; W. B. Lawrence. 14 Alb. L. J. !X); Dana's Wheaton, pp. 182-4,

note.

" The Secretary of State respectfully lays before the President of

the United States a note from Mr. Liston, his Britannic Majesty's

minister plenipotentiary, Avith copies of two letters, one rrom I.iord

Dorchester, the other from the sheriff of Montreal; and expresses his

concurrence with Mr. Liston in the opinion, that while the reciprocal

delivery of murderers and foi-gers is expressly stipulated in ihe *2Tth

article of our treaty with Great Britain, the two Governments are left

at liberty to deliver other offenders, as propriety and nuitual advan-
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tafie shall direct. That it will therefore l)e expedient to express this

opinion to the governor of Vermont, in order to procure the arrest and

delivery of Barnes. Lord Dorchester's information respecting James
Clarkson Freemaii is correct. He was convicted of forgery in Jersey,

broke jail, and fled to Canada, some four or five years since.

I
P. S.] " The Attorney-General has just called and thinks the

opinions expressed to be correct."

Mr. Pickering. Sec. of State, to the President, June 3, 1790, 9 MS. Doiu.

Let. 148.

See comments in MOore on Exti'.adition, I. § 2.3, p. 30.

" The reciprocal delivery of murderers and forgers is positively

stipulated by the 27th article of the treaty; the conduct of the two

Governments with respect to other offenders is left, as before the

treaty, to their mutual discretion; but this discretion will doubt-

less advise the delivery of culprits for offences which affect the great

interests of society. The President approves of this opinion and of

the communication of it to your excellency."

Mr. Piclvcring, Sec. of State, to the Governor of Vei*mont, June 3, 1790.

9 MS. Dom. Let. 150.

If a Spanish subject who has violated the territorial law of Florida

be within the United States, and a demand be made for his surrender,

he ought to be given up for trial and punishment; and a law should

be made directing the mode of procedure.

I^e. At. Gen., 1797, 1 Op. 08.

See connnent in Moore on Extradition, I. §§ 13, 23, pp. 18, 30.

A requisition from the British minister is not authorized by the

twenty-seventh article of the treaty of 1794, unless the persons de-

manded arc charged with murder or forgery committed within the

jurisdiction of Great Britain.

Lee, At. Gen., 1798, 1 Op. 83.

The President has no power " to make the delivery " unless under
treaty or act of Congress.

Wirt, At. Gen., 1821, 1 Op. r)09, 521 ; Legare, At. Gen., 1841, 3 Op. 001.

See. to tlie same effect. Mr. Husli. Sec. of State, to Mr. Hyde de Neuviile.

French min., April 9. 1817. MS. notes to For. Leg. II. 218; Mr. Gal-

latin, niin. to France, to Min. for For. Aff.. April 23, 1817, enclosed

with Mr. Gallatin's No. 41. Aug. 20, 1817. 18 MS. Desp. from France;
Mr. Adams. Sec. of State, to Mr. Bagot, Brit, min., Dec. 29, 1817. and
May 2, 1818, MS. notes to For. Leg. II. 2(59, 324; same to Mr. Airtro-

bus. May 11, 1810, MS. Notes to For. Legs. II. 3U7.

Every citizen of the United States being secured by the Constitu-

tion against unreasonable arrest, and magistrates l)eing prohibited
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from issuing warrants except on probable cause, supported by oath or

affirmation, the President can not order the arrest of the master of an

American vessel and his confinement for trial upon a communication

from the British minister, accompanied by copies of depositions taken

before a justice of the peace of the island of Antigua, charging him
with the murder of a British subject on the high seas.

Berrien, At. Gen., 1829, 2 Op. 2G7.

Mr. Vaughan, the British minister, having requested the extradi-

tion of one Andrew Cawlen, charged with the murder of two persons

in England, Mr. Forsyth, by direction of the President, replied that,

in the absence of an appropriate treaty between the two countries,

the authority of the Executive " to exercise an act of such important

effect upon the rights of personal security is more than questionable,"

and that the case was therefore " without any remedy in the com-

petency of this Government to apply."

Mr. Forsyth, Seo. of State, to Mr. Vaughan, July 7, 18.34, MS. Notes to

Br. Leg. VI. 1.

The language of this reply was taken from Mr. Adams's note to Mr.

Bagot, the British minister, of May 2, 1818, MS. Notes to For. Leg.s.

II. .324.

See, to the same effect, Mr. Forsyth, Sec. of State, to Mr. Cass, min. to

France, May 29, 1840, MS. Inst. France, XIV. 201 ; Mr. Upshur, Sec. of

State, to Mr. Everett, Nov. 2.3, 1,*U3, MS. Inst. Gr. Br. XV. 177; and

other letters cited in Moore on Extradition, I. § 10, p. 21.

The dut}' to grant extradition is not deducible from the most-

favored-nation clause in treaties of commerce and navigation.

Cushing, At. Gen., 185.3, Op. 148.

In 1804 one Arguelles, a Spanish subject and an officer of the Span-

ish army, who was charged with having clandestinely sold into slavery

part of a cargo of African negroes which he had captured, and for the

capture of which he had received a large sum of prize money, was

seized and delivered up at New York, by order of the Executive of

the United States, to an agent of the captain-general of Cuba, and

conveyed back to that island. The proceedings were so sununary

that no opportunity was allowed to obtain a writ of halx»as corpus.

1 Moore on Extradition, § 27, p. .3.3 et seq. ; Dip. Cor. 18C4, II, 00. 72. IV. .35

;

Dana's Wheaton, § 11.'), note 73; W. B. Lawrence, 14 All). L. .1. 88;

McPherson's Hist, of the Rebellion. 3I">5.

" The elaborate letter of Mr. Seward of June 24, 1804, to the chair-

man of the Judiciar}^ Committee of the House of Representatives (a

copy of which was inclosed in Mr. Seward's No. 108i to Mr. Koerner

of the same date) lays down and enforces the following affirmative

proijositions

:
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" 1. That ' the object to ho accomplished in all these cases is alike

interesting to each (lovernnientj namel}', the punishment of malefac-

tors—the common enemies of every society. While the United States

afford an asylum to all whom political differences at home have

driven abroad, it repels malefactors, and is grateful to their (xovern-

ments for undertaking their pursuit and relieving us from their

intrusive presence.' This doctrine, originally put forth by Attorney-

(leneral Cushing in an official opinion dated October 4, 1858, was

quoted and adopted by Mr. Seward.
" 2. That ' the true position of the national obligation and author-

ity for the extradition of criminals ' may be found ' defined and

established h^J the law of nations.''

" 3. That ' this obligation and authority, imder the Constitution of

the United States, and m the ahsence of treaty stipulations and statu-

tory enactments, rests with the President of the United States.'

" 4. That ' the sole elements of consideration upon which the Ex-

ecutive is to determine whether or not a proposed case of extradition

should or shoidd not call forth the exercise of this power and duty

under the law of nations, and the precepts of humane and Christian

civilization ' are ' the traits of the alleged criminality as involving

heinous guilt against the laws of universal morality and the safety

of human society and the gravity of the consequences w^hich w^ill

attend the exercise of the power in question or its refusal.'

" Whether these propositions would or would not commend them-

selves to the judgment of the President, should a case arise for their

application to a fugitive from justice from a state with whom we
have no extradition convention, found within the jurisdiction of the

United States, about which T express no opinion, it seemed clear that

this,Government was not in a position to dispute the right of Spain

to apjjly them in Bidwell's case on the demand by Great Britain for

his surrender."

Mr. Fish,^Sec.. of Stete, to Mr. Sickles, Apr. 30, 187.S. MS. Inst. Spain. XVI.
4.^>.3.

^
•(,,

To same effect, see Mr. Fish to Mr. Beardsley, June 30, 1873, MS. Inst.

liarh. PowpK XV. 147.

Bklwell, \rlfn \vas referred to In the last paragraph, was Austin liidwell.

au Auierican <Mtizen, who was e.\tradited from Cuba to England.

; ,
although there was then no treaty on the subject between Great
Britain and Spain. (1 Moore on ^]xtradition, § 145, p. 184.)

" I have the honor to acknowledge tlie receipt of j'our note of the

24th instant, in which . . . you . . . renew the request for-

merly made, that Vogt may be delivered up to Belgium as an act of

comity. In the personal interview which I had with you on this sub-

ject, ... I informed you . . . that, under the circumstances

of this case, the Secretary of State had felt disposed to examine into
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the power to surrender Yogi to your government as an act of comity.

The result of that examination has, to say the least, raised grave

doubts as to the power of the President to do so. The authority of

the Executive to abridge personal liberty within the jurisdiction of

the United States, and to surrender a fugitive from justice in order

that he may be taken away from their jurisdiction, is derived from

the statutes of Congress, which confer that power only in cases where

the United States are bound by treaty to surrender such fugitives,

and have a reciprocal right to claim similar surrender from another

power. I am, therefore, constrained to decline to comply with your

request for the surrender of Carl Vogt."

Mr. J. C. B. Davis, Acting Sec. of State, to Mr. Delfosse, Relg. niin., .July

28, 187.3, For. Rel. 1873, I. 81.

In 1878, Mr. Evarts, in instructing the diplomatic representative

of the United States at Lisbon to secure, if practicable, the surrender

by Portugal of Angell, the defaulting secretary of Pullman's Palace

Car Company, as an act of comity, said :
" It is presumed that the

Government of His Majesty will have no difficulty in acceding to the

prevalent opinion in respect of extradition, that it is a right inherent

in the sovereignty of a nation, and not born of specific treaty obliga-

tions; while, on the other hand, the right to claim the extradition of

a criminal flows exclusively from the reciprocal stipulati<msof treaty."

Further on Mr. Evarts remarked :
" It is not known whether any con-

stitutional or statutory impediment exists in Portugal to such a

course."

In the same year Mr. Evarts in directing the American minister

at Santiago, Chile, to seek the extradition of a criminal as an act of

courtesy, instructed him '' in no event " to '' give the Chilean autliori-

ties an assurance that . . . we would reciprocate if a siuiihir

request should be made of us."

^Mr. Evarts, Sec. of State, to Mr. Moran. chars*'' «^t Li.sbon. Nov. 2C,. 1S7S,

1 Moore on Extradition. 44 ; Mr. Evarts, Sec. of State, to Mr. Osborn.

niin. to Cliile. Sept. 28. 187S. MS. Inst. Cliile. XVI. 22S. See. also. >[r.

Evarts, Sec. of State, to Mr. Sliislikin, .Tun(> 18. 1870, MS. Notes lo

Rnssian Leg. VII. 274.

In the case of Alexander Trimble, an American citizen, whose

extradition was demanded in 1S84 by the Government of Mexico,

Mr. Frelinghuysen maintained '' that, by the oi)inions of several

Attorneys-Cieneral, by the decisions of our courts, and by the rulings

of the Department of State, the President has not, indei)en(lent of

treaty provision, the power of extraditing an American citizen: and

the only question to be considered is whether the treaty with Mexico

confers that power."

Report of Mr. Frelinglmysen, Sec. of State, to the rresident. February 1.S,

1884, S. Ex. Doc. Its, 48 Cong. 1 sess.



252 EXTRADITION. [§ 581.

"A l()n<T^ antl almost unbrokon courso of decisions has established

it as a rule of exe<^!utive action not to tjrsint the surrender of fugitive

criminals except in pursuance of a treaty."

Mr. Bayard, See. of State, to Air. Davie, May 29, 1886, 100 MS. X>om. Let.

354.

See, also, Mr. Bayard, Sec. of State, to Baron d'Alineirim, Portuguese

charge, June 4, 1888, For. Rel. 1888, II. 1304,

With reference to a law of Belgium of March 30, 1891, permitting

the arrest and detention on board of Belgian vessels, outside the terri-

torial waters of that kingdom, of persons prosecuted or condemned

under its laws, Mr. Foster, replying to an inquiry whether there was

any objection to the execution of the law in the ports of the United

States, said: "A fugitive from justice from Belgium who arrives

at any of the ports of the United States comes within their territorial

jurisdiction and has a right to claim the protection of their laws,

and this Government, in the absence of legislation or treaty author-

izing the recognition or enforcement of a foreign law within its terri-

torial jurivsdiction, can not acknowledge its binding effect."

Mr. Foster, Sec. of State, to Mr. I^ Ghait. Nov. 12. 1892. MS. Notes to

Belg. Leg. VII. 571.

See, also, Mr Gresliam, Sec. of State, to Mr. Le Gliait, Oct. 10. 1893, MS.

Notes to Belg. Leg. VIII. 5 ; same to same, Dec. 30, 1893, id. 14.

" In the absence of a treaty or an act of Congress authorizing it,

the President has no authority to cause the arrest and extradition

to another country of an alleged criminal found within the jurisdic-

tion of the United States."

Mr. Gresliam, Sec. of State, to Mr. Souza Roza, .Tune 5. 1805. MS. Notes to

Portugal, VII. 171.

See, to the same effect, Mr. Gresham, Sec. of State, to Mavroyeui Bey,

Turkish min., Aug. 23, 1894, For. Rel. 1894, 7.30.

" The United States asks nothing which may not he demanded
under the treaty. Nothing is sought upon the ground of favor or

comity; for the United States is powerless to reciprocate, the execu-

tive l)eing bound under our law to surrender or to refuse to surreivler

according as upon facts the case is within or Avithout the obligation

of the treaty."

Mr, Olney, Sec. of State, to Mr. Ransom, min. to Mexico, Dec. 13, 1895,

For. Rel. 189.'>. II. 1008.

See, to the same effect. Mr. Olney. Sec. of State, to Attorney-General,

.Tan. 8, 18!K;. 207 MS. Dom. Let. 70.

In the United States the general opinion and practice has been that,

in the absence of a convention or legislative provision, there is no
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authority in the Government to deliver up a fugitive criminal to a

foreign power.

Mr. Day, Sec. of State, to Mr. Viso, May 26, 1898, MS. Notes to Argentine

Leg. VII. 29.

" In the United States, the general opinion and i^ractice have been

that extradition should be declined in the absence of a conventional

or legislative provision. 1 Moore on Extradition, 21 ; United States

V. Rauscher, 119 U. S. 407."

Terlinden v. Ames (1902), 184 U. S. 270, 289.

See, also. Tucker v. Alexandroff (1902), 183 U. S. 424, 431.

The existence of a treaty providing for the extradition of persons

for certain crimes does not deprive either nation of the power and

right to exercise its own discretion in respect of the surrender of per-

sons for offences not specified in the treaty.

Ex parte Foss, 102 Cal. 347.

This was a case of the surrender of a fugitive by the provisional gov-

ernment of Hawaii to an agent appointed by the governor of Cali-

fornia to receive liim and convey him baclv to tliat State. The
question of tlie power of tlie Government of the United States to

surrender a fugitive from justice in the absence of a specific law or

treaty was not involved.

3. Requests on Grounds of Courtesy.

§582.

In 1827 Mr. Clay instructed Mr. Tudor, then lately appointed

charge d'affaires to Brazil, to apply to the British (lovernment for

the extradition of a teller in the Bank of Virginia at Petersburg,

who was charged with robbery in that State. " The aj^plication

wdiich you are thus instructed to make to the British Government is,"

said Mr. Clay, "not founded upon strict right, that Government
l^eing under no obligation, by any existing treaty, or by the public

law, to surrender the fugitive. It addresses itself solely to the

courtesy and discretion of that Government, to its sense of justice,

and to the interest common to all natitms that notorious offenders

should not escape with impunity. Commercial states, such as (ireat

Britain and the United States, have a powerful motive for repressing

and punishing offences like that of Snelson, tending as they do to

insecurity in that paper medium which enters so largely into all

commercial transactions." By vray of strengthening the application,

Mr. Tudor was instructed to remind the British Government of the

application made to the United States by the British minister on

November 3, 1825. for the extradition of one Neilson charged with

forgery in Scotland. The demand was reconunended, said Mr. Clay,
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to the favorable consideration of the <;()veriior of New York, aiul lie

believed that possession of the fii<^itive was finally obtained. Mr.

Clay also stated that he had Ix'en informed that an agent of the bank

of Scotland had recently obtained at Savannah, (xa., possession of

a person charged with robbery of the bank, and that, although the

local authorities might have interfered to prevent his transportation,

he was permitted to be taken away.

Mr. Clay, Sec. of State, to .Mr. Tudor, Nov. 2.'5, 1827, MS. lust. U. States

Miuisters. XII. 44.

Tliat the Uuited States can no longer refer to State laws as a iM)ssible

means of reciprocity, se(? supra, § 57SJ.

As to Neilsou's case, see 1 Moore on Extradition, § rA), p. (JO.

In IS'iS Mr. l*oinsett, American minister at Mexico, was, at the

instance of Mr, James K. Polk, then a member of the House of

Kepresentatives, instructed to request from the Government of

Mexico the extradition of certain i)ersons named Hardin, who were

charged with the commission of several murders in Tennessee and

who had taken refuge in the province of Texas. The Mexican Gov-

ernment directed the government of the State of Coahuila and Texas

to arrest and deliver up the fugitives; and the Secretary of War of

the United States was, at Mr. Polk's suggestion, requested to order a

small j)art of the military force on the border to aid the agent of the

State of Tennessee in transporting the fugitives to that State.

Mr. Brent, Act. Sec. of State, to Mr. Porter, Sec. of War, Sept. G, 1828.

22 MS. Doni. Let. 27."); and see Am. State Papers, For. Kel. VI. (111.

See, also, Mr. Van Puren, Sec. of State, to Mr. Vaughan, Brit, ujin., July

21, 1829, MS. Notes to For. Legs. IV. VMi; Mr. Livingston, Sec. of

State, to Governor of Canada, Aug. 1, 1831, id. 413; Mr. Marey, Sec.

of State, to Mr. Seibels, July 10, 1855, MS. Inst. Belg. I. 88; Mr.

Ev.-irts, Sec. of State, to Mr. Welsh, min. to England, Jan. 9, 1879,

.MS. Inst. Gr. Br. XXV. 314.

'' It has been contrary to the practice of the United States even to

re(|uest as a favor that the government of another country .should

deliver up a fugitive from criminal justice, because under our laws

we possess no power to reci{)rocate such an act of grace. Since I came
into the Department of State the President [Polk], after full delib-

eration with his cabinet, refused forthis reason to prefer such a

recpiest to the government of Texas."

Mr. lUichanaii. Se<-. of State, to Mr. Wise. Sei)t. 27. 1845. MS. Inst. Brazil,

XV. 119.

As it is the settled policy of the United States not to make such

extradition, except in virtue of express stipulations to that effect, the

United States ought not to ask for extradition in any case as an act of

mere comity.

Cushing, At. Gen., 185.'?, (J Op. 85.
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In 1874 the authorities of the State of Xew York sought to obtain

the extradition of William J. Sharkey, convicted of murder, who had
escaped to Havana. The Department of State declined to " request

the actual return" of the fugitive; but afterwards, Avhen informed

by the consul-general at Havana that he believed that the Cuban
authorities would not object to the delivery of Sharkey without the

formalities of an extradition process, the Department, while still

declining to make " any formal application,"' instructed the consul-

general that, if the delivery of Sharkey could be accomplished, it

" would be greatly pleased to see this criminal delivered up to justice,

and would promptly communicate to the authorities of New York any

information on the question."

Mr. Cadwalader, Act. Sec. of State, to Mr. Gushing, min to Spain, May 11,

1875, MS. Inst. Spain, XVII. 230.

Referring to Spain's surrender of Tweed, in 187C, before the con-

clusion of the extradition treaty between the two countries, Mr. Fish

said: "The United States has from time to time carefully avoided

making requests for the surrender of criminals, for the reason among
others that it might not be possible to reciprocate on such a matter.

The Government of Spain, in its action in this case, has appreciated

the peculiarity of the cas,}."

Mr. Fish, Sec. of State, to Mr. Adee, cliarge, Nov. 3, ISTC, MS. Inst.

Spain, XVIII. 17.

See, also, Mr. Fish to Mr. Adee, chargr, Dec. 8, 1870, id. 40; Mr. Fish to

Mr. Adee, cliarge. Nov. 3, 1870, id. 14.

See 1 Moore on Extradition, 40-41.

In 1884 the Department of State requested from Guatemala, with

the explanation that the Government of the United States could not

promise reciprocity, the extradition of Bill Tucker, alias John \ie.

Mr. Frellnghuysen, See. of State, to .Mr. Gosling, Dec. 18, 1884, 153 MS.

Doni. Let. 459.

"V^'e would not feel justified in demanding from Canada extradition for

offence not comprehended in treaty." (Mr. Frellnghuysen, Sec, of

State, to Mr. Oluey, tel., Dec. 10, 1884, 153 MS. Dom. Let. 394.)

" During the past thirty years this Government has repeatedly

refused to make a request for extradition in the absence of a treaty,

and several notable surrenders of fugitive criminals to the United

States, among which may be instanced that of Tweed, have been

made without any request on the part of this Government. But
where a treaty of extradition exists, it is believed that the action of

the executive branch of the Government has uniformly been guided

by the principle that the expression of one thing is the exclusion of

another. An agreement between two nations to comply with
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demands for extradition for certain enumerated offences implies that

j^urrender will neither be granted nor asked for others not enumer-

ated."

Report of Mr. Bayard, Sec. of State, to the President. In the case of

William J. McGarigle, Sept. 14, 1887, 17 MS. Kept Book, 13.

The fact that the escape of a criminal was concocted by foreigners,

and carried out by them by means of a foreign vessel, is not a ground

for demanding his surrender from the country to which he fled.

Reiwrt of Mr. Bayard. Sec. of State, to the President on McGarigle's

case, Sept. 14, 1887, 17 MS. Rept. Book, 13.

" The ownership of a vessel, or of the vehicle in which a fugitive

criminal escapes, does not appear to have any bearing upon the ques-

lion of extradition. It is probable that a majority of the fugitive

criminals from the United States, who in recent years have found

refuge beyond the seas, have escaped on foreign-owned vessels; but

this is not known ever to have been made a ground for asking the

extradition of a fugitive. Even if the vessel in which the criminal

flaes should be a foreign man-of-war—a national vessel—this is not

regarded as a valid ground for claiming a surrender. On the con-

trary this Department, in 1872, as appears by its records, in the case

of two seamen of the U. S. S. Waclnisett, who were charged with

having committed larceny in the city of Leghorn and had escaped

to that vessel, approved the action of the commanding officer of the

European fleet, in refusing to comply with the request of the Italian

authorities for the surrender of the men, the offence with which they

were charged not being included in the extradition treaty between

the United States and Italy."

Report of Mr. Bayard, Sec. of State, to the President, on McGarigle's

case, Sept. 14, 1887, 17 MS. Rept. Book, 13.

The government of the United States is embarrassed in requesting

the extradition of a fugitive from Brazil in the absence of a treaty by

the fact that it is precluded from extending a like courtesy to the

government of Brazil under similar circumstances.

Mr. Foster, Sec. of State, to Mr. Conger, niin to Brazil. No. 1G7, July IS,

1892, MS. Inst. Brazil, XVII. 593.

Subsequently Mr. Foster made it discretionary with the minister to

request the extradition of a fugitive, and instructed him if he did so,

frankly to state that the United States could not promise reciproc-

ity. (Same to same. No. 229, Jan. 19, 189.3, Id. G32.)

Premising that the Government of the United States could not in

the absence of a treaty surrender a fugitive from justice, and there-

fore could not promise reciprocity, Mr. Olney stated tliat, upon the
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requisition of the executive of Massachusetts, the Department of

State would " make the attempt " to obtain the surrender of a fugi-

tive criminal from Venezuela " as an act of courtesy."

Mr. Olney, Sec. of State, to Mr. Moody, March 7, 189G, 208 MS. Doiu. Let.

38G.

Under the Mexican law no extradition can take place without the

authority of a treaty, unless the government demanding it shall

promise strict reciprocity, and the United States, being unable to

grant extradition in the absence of a treaty, is therefore not in a posi-

tion to request the surrender of a fugitive by the Mexican Govern-

ment in a case not covered by the treaty.

Mr. Hay, Sec. of State, to Mr. Graves, Dec. 7, 1899, 241 MS. Dora. Let. 456.

In June, 1900, Mr. Hay declined to comply with a request of the

governor of Porto Rico that the United States demand the extradition

of a certain person from Spain on a charge of murder, on the ground

that there was then no extradition treaty in force between the United

States and Spain, and that the United States could not, in the absence

of a treaty, surrender a fugitive from justice under similar circum-

stances.

1 Mr. Hay, Sec. of State, to the governor of Porto Rico. June 19, 1900, 245

MS. Doni. Let. 049.

That the United States will not i*equest extradition from Chile, since it i.s

unable to promise reciprocity, see Mr. Hill, Act. Sec. of State, to Mr.

Warner, Oct. G, 1899, 240 MS. Dom. Let. 407. " It has been deemed

impolitic," said Mr. Hill, " to ask of foreign governments a favor which

this Government could not grant. This i)ollcy has been maintained

with few exceptions for a long period of time, and the Secretary of

State has directed that it shall be observed in the present case."

4. Delivery of Fugitives to United States.

§ 583.

In 1834 the British Government spontaneously, without any re-

quest by the United States or its diplomatic agent in London, sent to

the United States on an armed vessel certain persons who were sup-

posed to have l:>een concerned in the piratical acts committed on board

the Mexican^ and who were desired for trial in the district of Massa-

chusetts. The British minister at Washington, at the instance of the

Secretary of State, prepared a letter in triplicate, which was sent to

the United States revenue cutters, requesting the commander of the

British ship to bring the offenders into that district.

Mr. Forsyth, Sec. of State, to 'Mr. Dunlap. United States attorney at

Boston. Aug. 8. 18:?4, 2(5 MS. Dom. Let. 318.

H. Doc. 551—vol 4 17
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For otlier instances of the delivery up of offenders by the British autliori-

ties, see the i)receding section, and Moore on Extradition, I. § 40, jjp.

45-47.

In 1817 certain members of the crew of the American ship Plaits-

hifi'f/, charged with murder and piracy, were delivered up by Sweden

and Denmark.

In 1828 one Hardin, charged with murder in Tennessee, was sur-

rendered by Mexico; and in 1839 one Cooke, charged with murder

in Mississippi, by Texas.

In 1855 Switzerland handed over one Schrock, charged with em-

bezzlement of public funds in Ohio. .

In 1850 Austria delivered up one Morris, charged with nmrder on

an American vessel on the high seas.

In 1864 the captain-general of Cuba delivered up some convicts

who had escaped from the Tortugas.

In 1879 Brazil surrendered one Conyngham, charged with forgery.

In 1888 Denmark surrendered one Benson, charged with land

frauds.

In 1885 Japan surrendered one Calvin Pratt, charged with murder

in California.

Moore on Extradition, I. § 41, pp. 47^9.

" Costa Rica has lately testified its friendliness by surrendering to

the United States, in the absence of a convention of extradition, but

upon duly submitted evidence of criminality, a noted fugitive from

justice. It is trusted that the negotiation of a treaty with that

country to meet recurring cases of this kind will soon be accomplished.

In my opinion treaties for reciprocal extradition should be concluded

with all those countries with which the United States has not already

conventional arrangements of that character."

I'resident Cleveland, annual message, Dec. 4, 1893, For. Kel. 1893, v.

In 188G the legation of the United States at Brussels reported a

statement made in conversation by Mr. van Eetvelde, the administra-

tor o^ the Congo, that if the United States should signify its desire

for tho extradition of a fugitive criminal from the Independent State

of the Congo, the fugitive would, on presentation of proper proofs,

be arrested p.nd delivered up without regard as to whether there was

any extradition treaty or reciprocal arrangement Avith the United

States.

Mr. Tree, min. to Belgium, to Mr. Bayard, Sec. of State. No. 108, June 12,

1886, For. Rel. 188G, 33.

See, also, Mr. Bayard to Mr. Tree, No. 44, May 21, 1886, ibid.
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5. Immigration Acts.

§ 584.

The act of Congress of August 3, 1882, authorizing the return of

alien convicts to the country to which they belong, although it may
incidentally result in placing a criminal within reach of the authori-

ties of the country from which he escaped, does not take the place of

an extradition treaty and does not authorize the Executive to deliver

up fugitives from justice on the demand of foreign governments.

Mr. Frelinglniyseii, Sec. of State, to Mr. Willaniov, Nov. 14, 1882. MS.
Notes to Rus.sia, VII. 403 ; Mr. Freliuf^liuysen, Sec. of State, to Vis-

count (las Nosueiras, Portuguese iiiin., Feb. 9, Feb. 15, Feb. 17, and

March 20, 1888. MS. Notes to Portugal, VII. fil, m, 00, 71, and Moore

on Extradition, I. § 31, pp. 38-40 ; Mr. Bayard, Sec. of State, to Baron

d'Aluieirini, Portuguese charge, June 4, 1888, For. Bel. 1888, II. 1394.

0. EXTBATERKITOBIAL JURISDICTION.

§ 585.

Although various powers have to a certain extent obtained the

recovery of their fugitive criminals through their ministers and con-

suls in countries in which such ministers are by treaty invested with

judicial powers, the United States has not generally sought to enjoy

this privilege, but has, on the other hand, in two cases, that of the

Ottoman Empire in 1874, and Japan in 1888, entered into extradition

treaties with countries in which citizens of the United States are

entitled to extraterritoriality. The Government of the United States

has been induced to take this position not only by reason of doubts as

to the applicability of the extraterritorial stipulations to extradition,

but also because the statutes passed to carry such stipulations into

effect confer upon the ministers and consids no authority for that

purpose.

In 186G, however, Mr. Hale, United States consul at Alexandria,

arrested and sent to the United States, on an American man-of-war,

with the assent of the Egyptian authorities, John II. Surratt, who
was charged with complicity in the assassination of President

Lincoln.

1 Moore on Extradition. §§ 89-93. pp. 100-100; Dip. Cor. 180(5, II. 27r)-

277; id. 1807-(>8, II. 82 (corresi)ondence as to Surratt's caso).

Article IX. of the treaty between the United States and Ja|)an of

1858 does not invest the consuls of the United States in that country

with power to commit for extradition a fugitive from the justice of

the United States.

Mr. Porter, Act. Sec. of State, to Mr. Stanford. Feb. 2. 1880. 1.>S MS.

Dom. Let. 621 ; Mr. Porter, .Vet. Sec. of State, to Mr. Hubbard, niin.

to Japan, Feb. 3, 1886, MS. Inst. Japan, III. 378.
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The two coniniunications relatetl to the case of Calvin Pratt, a fugitive

from the justice of California, who had sought refuge in Japan. He
was delivered up bj* the Japanese Government as an act of comity,

and his surrender was followed by the conclusion of an extradition

treaty.

The stipulations of consular conventions, conferring on consular

officers jurisdiction over acts affecting tlie internal order i\P'^i disci-

pline of vessels of their respective countries, and differences between

the masters- and crews not affecting the peace of the port, are not

analagous to extradition treaties.

Mr. Gresham, Sec. of State, to Mr. Le Ghait, Oct. 16, 1893, MS. Notes to

Belg. Leg. VIII. 5.

See, also, same to same, Dec. 30, 1893, id. 14.

In 1891, Mr. Denby, American minister at Peking, raised the ques-

tion whether an American consul in China could direct a fugitive

criminal, found on board an American ship in a Chinese port, to be

delivered up to a nation with which the United States had an extra-

dition treaty. Mr. Denby referred to a case in 1889, in which, in

view of the extradition treaty between the United States and Spain,

he directed the United States consul at Amoy to surrender to the

Spanish authorities, on proper proofs, a convict who had escaped

from Manila on an American ship bound to Amoy.
The Department of State, replying to Mr. Denby's question,

expressed the opinion that, in the case presented by him, it would be

desirable to eliminate the idea of " formal conventional extradition."

The Department suggested that the case might perhaps be met either

by the master exercising on his own responsibility the power to

exclude a person from his ship, or by the intervention of the tonsul in

some mode not definitely stated. The Department in this relation

observed that it was hardly open to dispute that a consul had the

power to bring before him, " by a warrant of arrest on due com-

plaint," any person on board a vessel of his nation in port, and that

it not infrequently happened that a consul, sitting in his judicial

capacity, found that he had " not cognizance of the case " and turned

the accused " over "o the court of competent jurisdiction." The
Department, however, stopped here, and omitted to indicate how a per-

son charged, for example, with a crime in Spain, could be arrested

therefor by an American consul in China, on " due complaint,"

which we may assume to mean a bona fide complaint, unless in virtue

of an extradition treaty.

Mr. Denby, min. to China, to Mr. Blaine, Sec. of State, No. 1401, Oct. 10,

1891, For. Rel. 1892, 09; Mr. Blaine, Sec. of State, to Mr. Denby,

min. to China, No. 680, Dee. 7, 1891, id. 74.

For a proclamation of the Chinese Government with regard to the recov-

ery of its own fugitives from justice, see For. Rel. 1888, I. 258.
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A citizen of the United States charged with the commission of a

crime in one consular district in China having gone into another

district, and there being apparently no authority under which he

could be brought back to the former district for trial, the minister of

the United States at Peking proposed to make a decree or regulation

providing that when a criminal action was pending in any consular

district in China against an American citizen who might be found in

any other consular district in China, it should be lawful for the con-

sul before whom the action was pending to issue his warrant for the

arrest of such person wherever he might be found in China, the war-

rant so issued to be viseed by the consul in whose district the accused

should be found, and the accused then to be arrested and transported

to the district in which the case was pending for trial before the

consular court thereof.

The proposal and form of decree were approved.

Mr. Olney, Sec. of State, to Mr. Denby, min. to China, Feb. 2, 1897 ; Mr.

Sherman, Sec. of State, to Mr. Denby, min. to China, Oct. 28, 1897:

For. Rel. 1897, 80, 82.

Mr, Sherman, Sec. of State, to Mr. Denby, min. to China, No. 1524, Dec.

23, 1897, MS. Inst. China, V. 504, encloses a copy of S. Doc. 52, 55

Cong. 2 sess., containing the President's message submitting to Con-

gress the decrees issued by Mr. Denby, under sec. 4086, Rev. Stat,

providing for the arrest by United States consuls in China of Ameri-

can citizens charged with ofifences committed within the juri .iiction

of other United States consuls.

7. Canadian Act, 1889.

§ 586.

By an act of the Canadian Parliament of May 2, 1889, the minister

of justice is authorized to issue his warrant for the surrender of

fugitive criminals to foreign powers in certain cases, in the absence

of an extradition treaty. By the 4th section, however, the act is not

to come into force with respect to fugitive offenders from any foreign

state until the governor-general shall have issued his proclamation

declaring it so to be in force.

1 Moore on E.\tradition, § 449, p. 692.

" I send you herewith copy of a letter of the 18th instant and

enclosures, from the Hon. the Acting Attorney-General, in regard

to Darcy M. Cashin, who has been indicted for conspiracy to defraud,

in violation of sec. 5440 Revised Statutes, and sec. 9 of the act of Con-

gress of June 10, 1890, and is now a fugitive from the justice of the

United States in Vancouver, British Columbia. I also enclose copies

of the sections in question.
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" I have the honor to enquire whether the Government of the

Dominion, in view of the act of its Parliament May 2, 1889, (52

Vic. ch. 30,) wouhl feel competent to deliver the fugitive to the

authorities of the United States, and would be willing to do so upon

production of the necessary evidence of his culpability. The fugi-

tive has been a" party to an extensive system of fraud upon the Treas-

ury, and the law officers of the Government consider it of the greatest

importance to secure his arrest. May I ask you to kindly give the

matter as early consideration as possible. If the Canadian govern-

ment are able to comply with our request for the fugitive's surrender,

their action will be greatly appreciated by this Government."

Mr. Blaine, Sec. of State, to Sir Julian Tauncefote, Brit, min., April 19,

1892, MS. Notes to Great Britain, XXI. 643.

This note is personal in form.

" I have the honor to inform you that on the receipt of Mr.

Blaine's note of the 19th April last, . . . Sir Julian Pauncefote

forwarded a copy of it, together with its enclosures, to the Governor-

General of Canada.
" I have now received a despatch from Lord Stanley in reply for-

warding a report from the Canadian Minister of Justice on the

subject.

" In this report Sir John Thompson states that, with respect to

Mr. Blaine's request that the fugitive Cashin should be surrendered

as a matter of comity, the Canadian Government have ever recog-

nized to the fullest extent the moral obligation as between nations

of surrendering fugitive criminals to justice, and have always been

desirous in the case of Canada and neighboring countries that the

accomplishment of that duty should be surrounded by such few and

simple restrictions only as are imperatively necessary, and this was

one of the considerations which moved the Canadian Government

to support in its passage through Parliament the act (52 Vic. cap.

36), which Mr. Blaine cites in his note. It would, therefore. Sir

John Thompson goes on to say, aiford the Canadian Government
the greatest pleasure in this instance to meet the views of the

United States Government. Unfortunately, however, in the absence

of express treaty stipulations, and the act above referred to being

inoperative, no steps having been taken to render it effective by

means of a proclamation as therein jjrovided, there exists no au-

thority or i>rocedure whereby the criminal could be lawfully appre-

hended and committed for surrender; nor does there appear to be

(according to the view which has for many years i)revailed as well

in Canada as in the United States) any power in the Executive to

order his surrender.
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" In communicating to you the opinion of the Minister of Justice

in regard to this matter, I am desired by Lord Stanley to express

His. Excellency's regret that, even if it should be found possible very

shortly to make the act effective, it is more than doubtful, in view

of subsection 2 of section 3 thereof, whether it would cover the

case noAv under consideration."

Mr. Herbert, charge, to Mr. Whartou, Act. Sec. of State, June 11. 1892,

120 MS. Notes from Brit. Leg. In the manuscript text of Mr. Her-

bert's note. Sir John Thompson is represented as saying that " the

Canadian government have never recognized to the fullest extent

the moral obligation " etc. The word " never " seems to have been

substituted by oversight for "ever." The original of Sir John

Thompson's report was not communicated.

Subsection 2, of section 3, above referred to. restricts the operation of

the act in any event to crimes specified in an annexed schedule.

8. Removal of Indians.

§ 587.

It appearing by a report of the Canadian Privy Council that the

Canadian authorities were prepared to take back certain Cree Indians

belonging to Canada, upon their being conducted to the border for

that purpose, a copy of the report was sent to the Secretary of War
and the Secretary of the Interior, respectively, with the suggestion

that instructions be given to the proper officers of those departments

in Montana to cooperate in sending the Indians back to Canada.

Mr. Blaine. Sec. of State, to Sec. of War. April 19. 1892, and to the gov-

ernor of Mont., same date, 18G MS. Dom. Let. 147, 702.

See Mr. Frelinghuysen, Sec. of State, to Mr. West, Brit, min., Sept. 5,

188.'i, MS. Notes to Gr. Br. XIX. 339; Mr. Bayard. Sec. of State, to

Mr. Lamar, Sec. of Interior, July 20, 1885, l.">() .MS. Dom. Let. .".OS;

same to same, April 29. 1887, 1C.4 id. 48; Mr. Olney, Sec. of State, to

Mr. Carter, U. S. S., April 29, 189G, 209 MS. Dom. Let. till.

See, also, II. Ex. Doc. 341. 50 Cong. 1 sess.

As to Chiricahua Indians and their return by Mexico, see Mr. Bayard.

Sec. of State, to Mr. Endicott, Sec. of War, March 14, 1885. 154 MS.

Dom. Let. 487.

" In connection with the Department's note of March 5, last, in

reply to yours of the 1st of the same month, touching the alleged ille-

gal occupancy of certain lands in Lower California, owned by Sefior

Don Guillermo Andrade, by a number of Indians said to belong to

the Yuma Reservation, and the desire of the Mexican (rovernment to

have them removed to the United States, I have the honor to inclose

herewith copy of a report of the Acting Connnissioner of Indian

Affairs to the Secretary of the Interior, to whom the matter had been

referred for investigation.
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" It will be seen therefrom that the ease does not come within the

purview of the provisions of tlie extradition treaty of ISOl, and that

no demand on the part of this (xovernment for the return of these

absentee Indians seems warrantable, unless they are charged with

some crime, as provided in said treaty. On the other hand, if the

Government of Mexico insists upon removing them from its territory,

this (iovernment will be prepared to receive them in the manner sug-

gested in the report of the Acting Commissioner of Indian Affairs,

and will make every proper and lawful effort to induce them to re-

main within the territorial jurisdiction of the United States."

Mr. Slierman. See. of State, to Mr. Romero, Mex. inin., May 19, 1897, For.

Uel. 1897, .S91.

Tbe report of Mr. Sinitb, Acting Commissioner of Indian Affairs, referred

to by Mr. Sberman, bears date May 12, 1897. It contains tlie fol-

lowing :

" Tbe case does not appear to be one covered by tbe provisions of tbe

extradition treaty witb tbe Republic of Mexico proclaimed by tbe

President December 11, 18G1 (12 U. S. Statutes at Large, 1199),

unless tbe Indians shall be cbarged witli some crime, as provided in

said treaty.

*' Tbeir condition appears to be similar in some respects to tbat of a num-
ber of Britisb Cree Indian refugees from tbe Dominion of Canada,

who are thought to have been implicated in what was known as tbe

Riel rebellion during the year 1885, and who settled upon land in this

country.

" October 0, 1885, certain reports respecting the matter were transmitted

by this otfice to the Department with recommendation that tbe sub-

ject be referred to tbe Department of State with request tbat arrange-

ments be made witb the Dominion authorities for the return of tbe

fugitives to the Britisb territory.

" October 13, 1885, the Secretary of State replied, in a letter addressed

to tbe Department, as follows

:

" * * * * On tbe state of facts shown by your letter and its indosures. I

beg to say that unless there should be a specific demand from tbe

Dominion authorities, such demand being good under the extradition

treaty and followed by a warrant of surrender, the Indians in ques-

tion can not be returned by us to Canada, nor can tbe United States

authorities, military or civil, properly connive at their being kid-

napped and sent over the line. If. however, there is satisfactory

proof that a demand is coming in due form, they can be arrested to

await such demand. If they are guilty of offenses within tbe juris-

diction of the United States, they can be proceeded against for such

offenses ; but they can not be prosecuted in our courts or before our

military tribunals for offenses committed in the Dominion of Can-

ada.'

"Although the Britisb Cree Indians were alleged to be criminals, no de-

mand appears to have been made by the Dominion of Canada for

tbeir extradition. They were found to be well behaved and law-

abiding, and this (iovennuent not only permitted them to remain for

a number of years but fed them while they were in destitute con-

dition.
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" It appears, however, that in April, 1892, the Canadian government
expressed a willingness to take these Indians back, pi-ovlded they

were taken to the border by the authorities of this country ; but

they continued to remain until the sunnner of 189G, when they were
removed to the boundary line and delivered to the Canadian authori-

ties under the act of Congress approved May LS, 189G, which appro-

priated the sum of $5,000 to defray the expense of such removal.

(29 Stats. 117.)

" In 18G2, when a portion of the Sioux tribe fled to Canada after the

Indian massacre in Minnesota, the Canadian Government assigned

them to a reservation within her territory, and while since then she

has endeavored to persuade them to return to the United States,

they still continue to occupy, with the consent of that government,

the reservation set apart for them. I allude to the British Cree and
refugee Sioux incidents to show the action of the two governments
in dealing with these unfortunate people.

" No demand was made by the Government in either case for their

return. No demand is made by this Government for the return of

the refugees, or more properly stated, the absentee Yumas, by the Gov-

ernment of Mexico. They, are, however, entirely welcome to a home
in this country, and upon their return they will receive the same care

and attention that is given their brethren. But their evident

preference for Mexico is the obstacle that will make their retention

in this country, if returned, a matter of difficulty.

" If, therefore, the Government of Mexico insists upon removing them
from her territory, I can only suggest that they be carried to the

border line and delivered to the Indian police of the Yuma Reserva-

tion. This being done, every proper and lawful effort will be made
to Induce them to remain. But if, despite such efforts on the part of

the Govermuent, they persist in returning to Mexican soil, and the

Government of that Republic will not permit them to occupy a tract

of unappropriated land by sufferance, there will probably be no

consideration other than that of humane regard for their condition

that will prevent the Government dealing with them as trespassers

as provided by the laws of Mexico relating to trespass."

Mr. Bayard's letter of Oct. 13. 1885, to jNIr. Lamar. Secretary of the

Interior, quoted in the letter of Acting Commissioner Smith, Is re-

corded in 157 MS. Dom. Let. 352.

9. Occupied Terbitoby.

§ 588.

By a letter of Mr. Hiiy, Secretary of State, to Mr. Von Miimm,
October 25, 1899, it appeared that Mr. Griggs, Attorney-Oeneral. had

stated in reply to two informal inquiries from the German embas.sy

that no case had come before him in relation to the })r()cedure to be

followed in obtaining the extradition of fugitives from Cuba, and that

his official functions did not permit him to advise the embassy on the

subject, except through the Department of State, and then only on a

question actually arising in the Department of State. The letter con-

tinued :
" It has api^eared proper to Mr. Griggs to state, and he
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desires me to repeat it to you, that in the recent case of the return to

Cuba from New Orleans of a person committing an offense in Habana,

he took the ground that in view of our military occupation and gov-

ernment in Cuba extradition was not really involved, and that the

criminal should ha returned upon the proper requisition of our mili-

tary authorities in Cuba ; and he adds that he can perceive no reason

to doubt that tlie same view and practice would apply in the reverse

case to a criminal going to Cuba from the United States, should such

a case arise."

For. Kel. 1890, 318-319.

" This section [5270 R. S.] was amended by Congress June G, 1900,

by adding thereto the following proviso

:

'"'' Provided, That whenever any foreign country or territory, or

any part thereof, is occupied by or under the control of the United

States, any person who shall violate, or who has violated, the crimi-

nal laws in force therein, by the commission of any of the following

offences, namely: Murder and assawlt with intent to commit murder;

counterfeiting or altering money, or uttering or bringing into circu-

lation counterfeit, or altered money; counterfeiting certificates or

coupons of public indebtedness, bank notes, or other instruments of

public credit, and the utterance or circulation of the same; forgery

or altering, and uttering what is forged or altered ; embezzlement or

criminal malversation of the public funds, committed by public offi-

cers, employees or depositaries; larceny or embezzlement of an amount

not less than one hundred dollars in value ; robbery ; burglary, defined

to be the breaking and entering by night time into the house of an-

other person with intent to commit a felony therein ; and the act of

breaking and entering the house or building of another, whether in

the day or night time, with the intent to commit a felony therein;

the act of entering, or of breaking and entering the offices of the gov-

ernment and public authorities, or the offices of banks, banking houses,

savings banks, trust companies, insurance or other companies, with

the intent to conmiit a felony therein; perjury or the subornation of

perjury; rape; arson; piracy by the law of nations; murder, assault

with intent to kill, and manslaughter, committed on the high seas.

on board a ship owned by or in control of citizens or residents of

such foreign country or territory and not under the flag of the United

States, or of some other government; malicious destruction of or at-

tempt to destroy' railways, trams, vessels, bridges, dwellings, public

edifices, or other buildings, when the act endangers human life, and

who shall depart or flee, or who has departed or fled, from justice

therein to the United States, any Territory thereof or to the Dis-

trict of Columbia, shall, when found therein, be liable to arrest and

detention by the authorities of the United States, and on the writ-

1
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ten request or requisition of the military governor or other chief

executive officer in control of such foreign country or territory shall

be returned and surrendered as hereinafter provided to such authori-

ties for trial under the laws in force in the place where such offence

was committed. All the provisions of sections fifty-two hundred and

seventy to fifty-two hundred and seventy-seven of this title, so far

as applicable, shall govern proceedings authorized by this proviso:

Proinded further, That such proceedings shall be had before a judge

of the courts of the United States only, who shall hold such person on

evidence establishing probable cause that he is guilty of the offence

charged: And provided further^ That no return or surrender shall

be made of any person charged with the commission of any offence

of a political nature. If so held such person shall be returned and

surrendered to the authorities in control of such foreign country or

territory on the order of the Secretary of State of the United States,

and such authorities shall secure to such a person a fair and impartial

trial.' 31 Stat. 65G, c. 793."

Neely v. Henkel (3901), 180 U. S. 109. The amendment, as printed above,

has been compared with the text as printed in .31 Stat. 650.

The act of June G, 1900, which provides for the deliver}^ up of

fugitives from the justice of a foreign country or territory occupied

by the United States, is constitutional, and can not be successfully

sissailed because it does not secure to the accused when surrendered

the same rights as to trial that are guaranteed to persons charged

with crimes against the United States, since the personal guarantees

of the Constitution, such as writs of habeas corpus, bills of attainder,

ex post facto laws, and trial by jury, have no relation to crimes com-

mitted outside the United States against the laws of a foreign country.

Neely v. Ilenlvel ( 1901 ) , 180 U. S. 109.

The act of June 6, 1900, 31 Stat. G5G, which provides for the sur-

render of persons charged with having committed certain offences in

violation of the criminal laws in " any foreign country or terri-

tory . . . occupied by or under the control of the United States,"

was held to apply to Cuba, while the island was occupied by the

United States pursuant to the stipulations of the treaty of peace with

Spain, concluded at Paris, Dec. 10, 1898.

Neely v. Henkel (1901), 18(J U. S. 109.

III. TREATIES.

As to particular treaty negotiations, see 1 Moore on Extradition.

§§74-81, pp. 83-95.

For a draft of an extradition treaty, formulated by a congress of

legal plenipotentiaries who met at Lima, December 9, 1877, represent-
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ing the Governments of the Argentine Republic, Bolivia, Chile, Costa

Hica, Ecuador, Peru, and Venezuela, see Seijas, El Derecho Inter-

nacional Hispano-Americano, 193-218.

The convention for extradition between the United States and Ba-

varia, of 1853, was not abrogated by the operation of the constitution

of the German Empire, adopted in 1871, as affecting the farther in-

dependent existence of Bavaria.

Thomas, In re Hermann, 12 Blatch. 370.

The extradition treaty between the United States and Prussia of

June 16, 1852, is still in force.

Terlinden v. Ames, 184 U. S. 270.

In 1900 the American ambassador at Berlin reported that his at-

tention had been called to the fact that " extradition between Alsace-

Lorraine and the United States is not regulated by treaty."

Mr. White, ambassador to Germany, to Mr. Hay, Sec. of State, Jan. 23,

1900, For. Rel. 1900, 520.

1, Rules of Constbuction.

§ 589.

A treaty constitutionally made is, subject to the provisions of the

Constitution, the supreme law of the land, abrogating all prior incon-

sistent laws, whether national or State, and overriding conflicting

provisions in the State constitutions.

Ware v. Hylton, 3 Dall. 199 ; United States i). Schooner Peggy, 1 Cranch.

103 ; Parrott's Chinese case, 6 Sawyer, 349 ; Cushlng, At. Gen., 6 op.

293, 8 Op. 417 ; Alierman, At. Gen., 13 Op. 354.

Treaty stipulations for the extradition of fugitives from justice do

not fall within the scope of the most-favored-nation clause.

Gushing, At. Gen., 1853, G Op. 155.

Where a treaty provides that an offence, in order to be extraditable,

must be " punishable by the laws of both countries," it suffices if the

act charged is criminal by the laws of the demanding country and by

the laws of the particular State of the United States in which the

person charged is found.

Wright V. Ueukel (1903), 190 U. S. 40.

To the same effect was In re Wright (1903), 123 Fed. Rep. 463.

Where no special stipulation on the subject is made, a treaty is

binding upon the contracting parties from the date of its signature,

the exchange of ratifications having in siich case a retroactive effect.
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Davis V. Parish of Concordia, 9 How. 280 ; Hylton's Lessee v. Brown, 1

Wash. C. C. 343.

See, as to private rights. Haver v. Yalier, 9 Wall. 32.

Extradition treaties, unless they contain a clause to the contrary,

cover offences committed prior to their conclusion.

In re Giaconio 12 Blatchf. 391.

It was held in this case that an extradition treaty, when applied to a

prior offence, is not in the nature of an ex post facto law within the

meaning of Art. I., § 9, of the Constitution ; and that the restrictions

of Articles IV. and V. do not apply to the subject of extradition as

regulated by treaty and by statute.

See, as to the retroactive operation of extradition treaties. Bar, Rev.

de Droit Int. (1877) IX. 5; 1 Moore on Extradition, § 86, p. 99.

By Article XVIII. of the extradition treaty between the United

States and Mexico, concluded February 22, 1899, it is provided that

the convention " shall take effect from the date of the exchange of

ratifications, but its provisions shall be applied to all cases of crimes

or offences enumerated in Article II. which may have been com-

mitted since the 24th day of January, 1899." The Department of

State of the United States, while deeming the question not to be en-

tirely free from doubt, reached the conclusion that, in view^ of the

stipulations contained in Article XVIII., extradition for offences

committed prior to January 24, 1899, was not authorized by the

treaty.

Mr. Hay, Sec. of State, to Mr. Aspiroz, Mexican ambass.. No. 17, July 1"",

1899, MS. Notes to Mexican Leg. X. 4G9.

By the Mexican law of 1897, extradition may be granted outside of

treaty on promise of reciprocity. In October, 1903, the United States

asked for the extradition of Charles Kratz, charged with bribery in

Missouri. This offence, when committed by Kratz, was not em-

braced in the extradition treaty between the United States and

Mexico, but it was covered by a supplemental convention which after-

wards went into effect. On the strength of the latter convention the

Government of the United States made a promise of reciprocity,

stating that it had been held by a Federal court that an extradition

treaty operates in the United States retroactively where there is no

express stipulation to the contrary, so that the United States could

deliver up persons charged with bribery in Mexico prior to the sup-

plemental convention. The extradition of Kratz was, after examina-

tion, duly ordered.

For, Rel.. 1903, 674.

" Steps have been taken by the State Department looking to the making

of bribery an extraditable offense with foreign powers. The need of

more effective treaties covering this crime is manifest." (President

Roosevelt, annual message, Dec. 7, 1903, For. Rel. 1903, xv.)
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"Wlien demand for a fugitive from justice is made under treaty

stipulation by any foreign government, it is the duty of the United

States to aid in relieving the case of any technical difficulties which

may be interposed to defeat the ends of public justice, the object to be

accomplished being alike interesting to both governments, namely, the

punishment of malefactors, who are the common enemies of all

society.

Gushing, At. Gen., 1855, 7 Op. 5.SG.

2. Legislation.

§590.

AMiether an extradition treaty requires legislation for its execution

by the Government of the United States has become a speculative

question, as general legislation on the subject is now provided. By
the Constitution, however, treaties are supreme laws, and as such

are directly binding upon the courts, as well as upon the executive;

and while they may, by reason of the generality of their terms, or by

reason of an express reservation, require to be supplemented by legis-

lation, an act of the legislature is not necessary to give them legal

force.

The British Prisoners, 1 Wood. & M. G6 ; In re Kaine, 10 N. Y. Leg. Olis.

257; United States v. Watts, 14 Fed. Rep. 130; S. D. Thompson, 17

Am. Law Rev. 316 ; United States v. Rauscher, 119 U. S. 407.

See 1 Moore on Extradition, § 87,' pp. 99-100.

" You will have seen in the American papers the efforts of a partj^

to criminate the Executive for delivering up to the British a Thomas
Nash, an Irishman, who was a ringleader in the mutiny and murders

committed on board the British frigate Hermione. The columns of

the Aurora and other Jacobin papers have for months been filled

with lies and reproaches on this subject. This Thomas Nash assumed

the name of Jonathan Bobbins and declared himself a native of Con-

jiecticut. Clear evidence of his perjury does not prevent the repe-

tition of the lie in the newspapers. But lately Mr. Livingston

brought forward a motion in the House of Representatives, formally

to criminate the President; but the attempt has been defeated by

a demonstration of the correctness of the Executive proceedings in

this case. The motion was negatived by Gl to 34. The discussion

will not be without good consequences, as it has produced important

illustrations on a great national question, respecting not only the

meaning of the 27th article of our treaty of amity with Great Britain,

but the construction of some parts of our own criminal law."

Mr. Pickering. Sec. of State, to Mr. Vans Murray, No. 29, March 10,

1800, 5 MS. Inst U. States Ministers, 303.
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Nasb was delivered up under article 27 of the Jaj- treaty, for the execu-

tion of which article no legislation had been adopted. John Marshall,

who was then a member of the House of Representatives, Triumph-

antly vindicated the act of the President in causing the treaty to be

executed.

See Adams' Gallatin, 231-232; Bee's Adm. Uep. 200; Wharton's State

Trials, 392 et seq. ; 1 Phillmore Int. Law (3d. ed.), 544; Spear on

Extrad. 54 ; 5 J. Q. Adams' Mem. 400.

The mode of procedure under the treaty of Washington of 1842 is

the preferment of a complaint to a judge or magistrate, setting out the

offense charged on oath, whereupon the judge or magistrate may issue

a warrant for the apprehension of the person accused. Upon the

accused being brought before the judge or magistrate, the hitter

should hear and consider the evidence of criminality; and if on such

hearing the evidence be deemed sufficient to sustain the charge, the

same should be certified to the executive authority, that a warrant

may issue for the surrender.

Nelson, At. Gen., 1843, 4 Op. 201.

Certain British seamen being charged with piracy committed on

board a British vessel, contrary to acts of Parliament, the oti'ense

not being piracy under the law of nations, and being imprisoned

under a warrant issued from the Secretary of State at the request of

the British minister, under the treaty of 1842, it was hold that the

prisoners might be arrested and surrendered without any special act

of Congress to carry the treaty into effect. It was further held that

without legislation as to the means of enforcing the treaty the pris-

oners might be examined, and, if probably guilty, be ordered into

custody, with a view to surrender. It was held, also, thaj the order

of surrender might be signed by the Secretary of State and issued

from the State Department.

Case of the British Prisoners. 1 Woodbury and Minot. 00.

Xo legislation on the subject was enacted by Congress till 1848.

" I duly received your note of the 11th ultimo, whereby you

answered that of this legation of the 8th relative to the application

which, in pursuance of instructi(ms received from my (lovernnicnt, I

made to you for the extradition of Rafael Trevifio. who is charged

with the crime of embez/lement. conmiitted in Mexico, and whereby

you informed me of the views of the Fnited States (iovernnieiit with

respect to the formalities to be fulfilled by my (ioverninent in order to

secure the extradition of criminals.

" I at once conununicated your aforesaid note to Mr. Mariscal. sec-

retary of foreign relations of the United States of ^Fexico. and. in

obedience to instructions received from him dated City of Mexico,
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January 3, 1889, I have the honor to inform yon in reply that the

Government of Mexico can have no objections to the President of the

United States consulting the judicial authorities, if that is required by

the laws of this country, as to whether there is or is not ground for the

extradition that is asked for, or to the issuance of a warrant by those

authorities for the arrest of the individual who is wanted. On the

contrary, it is perfectly willing that this course should be taken. My
Government can not, however, admit that, in order to secure the

extradition of any person-, it is obliged to do anything more than what

is stipulated in article 1 of the treaty of December 11, 1861; that is

to say, anything more than to present its requisition, through its

diplomatic agent, in ordinary cases, and through the frontier authori-

ties in cases which have occurred on the frontier. The diplomatic

requisition mentioned in this article can not be addressed to any

authority other than the Secretary of State, and Mexico has not bound

herself to apply to the courts of this country likewise.

" My Government thinks that the laws of the United States are not

binding upon Mexico, for the same reason that any laws that Mexico

might enact concerning extradition would not be binding upon this

Government. Although any nation has a right to make the surrender

of criminals by it conditional, other countries are obliged to submit to

the conditions thus established only when they have concluded no

treaty; when a treaty exists, however, the demanding country is

obliged to submit to no conditions save those to which it has agreed.

" If the consul-general of Mexico at New York applied to the courts

of this country in the extradition case of George Benson, he did so

unofficially, and in so irregular a manner that the course pursued by

him, although tolerated by my Government in consideration of the

end desired, was never approved by it.

" In the case of the extradition, for which application was made to

this Government, of Francisco G. Casanova, in the year 1874, this

legation addressed the Department of State, and not the judicial

authorities, in order to secure the arrest, to the end that extradition

might be granted. The same course w^as taken in the case of Fran-

cisco Querejasu, in 1881.

" In the first of the cases cited certain lawyers in New York were

instructed to endeavor to prevent the escape of the criminals, and to

assist the judicial authorities in their proceedings, while, in the second

case, the consul-general of Mexico was so instructed ; this, however, in

no wise implies that the Government of Mexico considers itself under

obligations to apply to the courts for the arrest or surrender of the

delinquent."

Mr. Romero, Mexican niin,, to Mr. Bayard, Sec. of State, .Tan. 17, 1889,

For. ReJ, 1889, 019,
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" The Department finds itself compelled to dissent from the views

entertained by your Government. Since 1848 the United States has

had among its statutes laws for the execution of its treaties of extra-

dition. These laws are operative under all such treaties alike, and it

has always been understood that when, as in the case of the Mexican

treaty, provision was made that extradition should be granted only

when the fact of the commission of the crime should be so established

as that the laws of the country in which the person charged should

be found would justify his apprehension and commitment for trial if

the crime had been there committed, an express recognition was

intended of the methods of ascertaining the question of criminality

in that country. The provision in the Mexican treaty is not

exceptional, but may, it is believed, be found in all our extradition

treaties. Nor is the United States peculiar in having laws for the

execution of such treaties. WTiile some treaties are regarded as self-

executing, many require legislation for their execution. It would be

superfluous to cite examples to show that extradition treaties have

generally been regarded as belonging to the latter category.

" The application by a foreign government or its agents to the

judicial branch for the arrest and detention of fi fugitive is not

regarded by the United States as onerous, nor as, in any sense, affix-

ing a condition to the execution of its treaties. Such application is

constantly made under the direction of this Department to the judi-

cial tribunals of other countries, and is found to be a convenient

method of procedure. And it is thought that, under the statutes of

the United States, as construed by the Supreme Court in case of

Benson, there exists an efficient and liberal method of initiating and

carrying on the preliminary judicial proceedings, which, under our

treaties and the laws adopted for their execution, form the basis of

the decision of the Executive upon the question of surrender."

Mr. Bayard, Sec .of State, to Mr. Romero, Mexican niiii. Fel). 10, 1889,

For. Rel. 1880, (520, 021.

For the case of Benson, I'eferred to by Mr. Bayard, see Benson v.

McMahon, 127 U. S. 457.

3. Intkbpbetation of Terms—I*articular Okfkxses.

Extradition can not be demanded of France by the United States,

in the case of a breach of trust in the State of California, made grand

larceny by the laws of that State.

Gushing, At. Gen. 18.50, 7 Op. 043.

A public officer of the United States who embezzles moneys of the

United States intrusted to his care, and escapes from justice to the

H. Doc. 551—vol 4 18
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territory of France, is liable, under the extradition treaty with France

of 1843, to be returned to this country for trial.

Stanbery, At. Gen., 1867, 12 Op. 320.

The term " public officers " in the treaty of 1843 between the United

States and France, or, as it stands in the French copy, ^'"depo.sitaires

pvhlics,'"' signifies officers or depositaries of the Government only, and

does not comprehend officers of a railroad company, notwithstanding

the latter was authorized and subventioned by the French Govern-

ment.

dishing. At. Gen., 1856, 8 Op. 106.

The extradition treaty between the United States and Spain of

1882 inluded: "12. The embezzlement or criminal malversation of

public funds committed within the jurisdiction of one or the other

party, by public officers or depositaries." Art. 401 of the penal code

of Cuba read as follows : "A public employee who, having charge, by

virtue of his office, of public funds or effects, takes, or allows others

to take, the same, shall be punished," etc. It was held that a public

official in Cuba who falsely certified the invoices in which certain

coupons were enclosed and obtained payment by the Spanish bank

of the money due upon them, which could not have passed from the

bank's possession to his own except as a consequence of his official

action, was guilty of an extraditable offence, similar acts being made
criminal by express statutes of the United States and of the State of

New York, where he was.

In re Cortes, 42 Fed. Rep, 47.

This decision was affirmed in In re Oteiza, 136 U. S. 330.

Art. 401 of the penal code of Cuba, which provides for the punish-

ment of a public employee who, having in charge by rea.son of his

office public funds or property, takes or consents that others shall

take any part thereof, applies to persons in the employ of the govern-

ment that succeeded Spain in the island, the code remaining unre-

joealed.

Neely v. Ilenlcel (1901), 180 U. S. 109.

Embezzlement of the funds of a savings bank, maintained and

owned by a city in Gennany, is embezzlement of '" public moneys."

In re Reiner (1903), 122 Fed. Rep. 109.

Under a statute punishing embezzlement of property wliich has

come into defendant's control or care " by virtue of his employment "

as clerk, agent, or servant, it is sufficient to allege that, while he was
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SO employed, it was entrusted to and received by him " in his capacity

as clerk."

Grin v. Shine (1902), 187 U. S. 181, 189.

"Where a check is delivered to a clerk with instructions to draw the

money from the bank, take it to the railway station and forward

it to another city, and he subsequently converts the money to his own
use, there is prima facie a case of embezzlement and not of larceny.

Grin v. Shine (1902), 187 U. S. 181, 195-197.

The facts that a person holds stock in a corporation by which he

is employed, and that his salary varies with the profits, do not exempt

him from extradition under a clause providing for surrender for

" embezzlement by any person or persons, hired or salaried, to the

detriment of their employers."

In re Balensi (1903), 120 Fed. Rep. 804.

As to what constitutes embezzlement, in the case of a fugitive found in

Oregon, see In re Ymnk (1901), 107 Fed. Rep. 272. .

The misappropriation of money by a bailee, to whom it is intrusted,

although without any direction in writing, as an agent to.reinvest it

whenever he or his principal shall have found a suitable investment,

is punishable by English law.

In re Bellencontre, 2 Q. B. I). (1891), 122.

Although robbery on the lakes is piracy within the meaning of the

treaty with Great Britain of 1842, yet where the parties engaged in

certain outrages on Lake Erie were guilty of robbery and assault with

intent to commit murder, the Secretary of State was advised, in view

of the disputed question of piracy on the lakes, that their extradition

should be demanded at the hands of the Canadian authorities for the

other offenses.

Bates, At. Gen.. 1804, 11 Op. 114.

Under the extradition treaty between the United States and Mexico

of P'ebruary 22, 1899, the extradition of a fugitive can not be granted

on a charge of " robo de valores," or of '' robbery without violence,"

no such offence being included in the treaty. The treaty includes

neither " robo " nor "" robo de valores." It includes " luirto o rolw

sin violencia," the English equivalent of which is larceny, and *' robo

con violencia," the English equivalent of Avhich is robbery.

The Mexican Government suggested that " robo " under Mexican

law Avas a generic term for theft, and included theft without vio-

lence as well as theft with violence. The Ignited States rei)lied,

however, that the use in the treaty of language expressly defining
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certain offences excluded the supposition that the contracting parties

intended to employ a general expression which might include the

offence intended, but which might at the same time also cover another

offence.

Mr. Hill, Act. Sec. of State, to Mr. As^piroz, Mexican ambass., No. 150,

March 15, 1901, and Mr. Hay. Sec. of State, to Mr. Aspiroz, March

23, 1901, MS. Notes to Mex. Leg. X. 574, 576.

The fugitive to whom this correspondence relates was afterwards arrested

on the request of the Mexican government on a charge of embezzle-

ment, an offense within the treaty. (Mr. Ilay, Sec. of State, to Herr

von Ilolleben, No. 587, April 13, 1901, MS. Notes to German Leg. XII.

580.)

In 1894 the government of the United States declined to sur-

render one Cienfuegos, who was committed on a charge of attempt to

murder, on the ground that the requisition of the Salvadorean gov-

ernment for his surrender specified only the crimes of murder, arson,

and robbery, and that the crime of attempt to commit murder was not

embraced in the charge of murder.

Case of the Salvadorean Refugees, Am. Law Rev.. .Tan.-Feb. 1895, 8-9.

It was also intimated, when the surrender of Cienfuegos was refused,

ttiat he had in fact been pardoned before trial ; but this was .suggested

merely as an inference, as there was no evidence to show that a

pardon had actually been granted. The real ground of the refusal

to surrender was the fact that the offence for which Cienfuegos was
committed was not specified in the requisition.

General terms, such as " murder " or " arson," in extradition trea-

ties are not necessarily to be confined in their' operation to their mean-

ing at common law, but may be interpreted according to the law in

the two countries as it exists at the time when the extradition is

applied for.

Cohn V. Jones, 100 Fed. Rep. 039.

Under the convention for extradition Ix^tween the United States

and Switzerland, which provides for the delivery of persons charged

with certain crimes " when these crimes are subject to infamous pun-

ishment," it is sufficient if the crime be subject to infamous punish-

ment in the country where it was committed without its being also

subject to infamous punishment in the country from which the extra-

dition is demanded.

In re Farez, 7 Blatch. 345.

In 1890 the government of the United States demanded of Switzer-

land the extradition of one Piguet on a charge of embezzlement. His

extradition was resisted on the ground, among others, that the crime
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for which he was demanded was not subject to infamous punishment

in the country in which he was found. The high federal tribunal,

before which the case was ultimately brought, stated that, according

to art. 361, sec. 2, of the criminal code of Geneva, breach of trust com-

raitted by an accomplice to the detriment of his employer was only

punishable with imprisonment for from two to five years, which was

not an infamous punishment according to the terms of art. 10, sec. 2,

of the same code ; but that Article XIV. of the treaty did not require

that the offence should be punishable with infamous punishment in

both countries; that it sufficed that the offence was subject to infa-

mous punishment in the country in which it was committed. " This

results," said the high federal tribunal, " from Article XIV. of the

treaty in principio, as well as from the message of the 3d of Decem-

ber, 1850 (see feuille federale of 1850, vol. 3, p. 644)."

Mr. Washburne, min. to Switzerland, to Mr. Blaine, Sec. of State, No. 50,

March 2.3, 1891, 28 MS. Desp. from Switzerland.

It appearing that the crime for which extradition was demanded
constituted an extradition offence according to the law of the country

in which it was committed, as well as that in the country in which

the fugitive was found, it was not held to be material that the offence

did not bear the same name in both countries.

Ex parte Seitz, 8 Rap. Jud. Que. B. R. (Canada), 392.

In In re Cross, 43 Fed. Rep. 517, 519, the court intimated obiter that the

treaty between the United States and Great Britain of 1842 includes

only such acts as were extraditable offences according to the laws of

the two countries at the time when the treaty was made.

4. FOBGEKY.

§ 592.

Under the treaty with Prussia, of 1852, the forging of checks on

the communal chest of Breslau is a crime for which the mutual extra-

dition of fugitives from justice is stipulated.

Gushing, At. Gen., 18.54, (i Op. 70)1.

Demand was made for the surrender of a fugitive from the justice

of Mexico on a charge of forgery, under the treaty of December 11,

1861. It was argued that the offence charged was not extraditable,

since it did not constitute forgery at English common law. The

court inclined to the view that it did, but at the same time doohired

tliat the common law of England could " hardly be said to be the only

criterion by which to construe the language of a treaty between

Mexico and the United States," countries neither of which owed

allegiance to England. It had been frequently held that there were
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" no common-lf w crimes of the United States," and most of the States

had recast their criminal hiw so that the common law was appealed to

only as an aid in the definition of crimes. By the Roman Civil Law,
forgery was merely one of the subdivisions of the crimen falsi. The
Mexican text of the treaty used, as a corresponding term to " forgery,"

the word " falsificacion ;" and it did not appear that the Mexican

authorities intended to be bound by a restricted use of the word
'* forgery," where the question related to an offence of that character

committed in Mexico. Under the circumstances the court was not

bound to examine " with very critical accuracy " the question whether

the act committed was forgery at common law.

Benson v. McMahon (1888), 127 U. S. 457, 466.

It was lield by the Mexican Government, in the case of certain

fugitives from the United States, that the making of original false

entries in books of account, which was charged as forgery in the third

degree, under a Missouri statute, did not constitute forgery within

the meaning of the treaty of 1861, the equivalent word in the Spanish

text being " falsificacion."

Mr. Foster, Sec. of State, to Mr. Ryan, min. to Mexico, No. 837, Oct. 17,

1892, MS. Inst. Mexico, XXIII. 288.

The offence of uttering forged paper is included in the common
law definition of forgery, and a fugitive charged with the former

offence may be delivered up under a treaty specifying forgery as an

extraditable crime.

lu re Adutt (189.3), ao Fed. Rep. 376.

A person charged under the treaty between the United States and

Austria-Hungary with the crime of forgery should be extradited

when the facts constituting the offence are duly proved, no matter

by what name the crime may be described in the Criminal code of

Austria, e. g., " fraud by means of forgery."

In re Adutt (1893), .^5 Fed. Rep. 376.

*
5. Jurisdiction.

§ 593.

The extradition treaties usually provide for the surrender of

persons who, being charged with the commission of
erm jurxs ic ion.

^^^^^ ^^ ^^^ specified offences within the " jurisdic-

tion " of the one contracting party, shall seek an asylum or be found

within the " territories " of the other.
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Before extradition proceedings are commenced, it should appear

that the crime alleged was committed within the jurisdiction of the

demanding government.

Gushing, At. Gen., 185G, 8 Op. 215. See, also, Lee, At. Gen., 1 Op. 83.

In the extradition convention of 1852, between the United States

and Prussia, it is provided that in certain cases the contracting j^ar-

ties shall, on requisition, deliver up to justice all persons who, being

charged with the crimes therein specified, " committed within the

jurisdiction of either party, shall seek an asylum or shall be found

within the territories of the other." Under this convention an arrest

was made in New York of S., alleged to be a native of Prussia, and

since his birth and still a subject of the King of Prussia. The de-

mand was from Prussia, and he was charged wath having conmiitted

at Brussels, in Belgium, "and within the legal jurisdiction of Prus-

sia," crimes specified in said convention. The claim was that inas-

much as such crimes were, at the time they were committed,

punishable by the laws of Belgium, S., being, when they were com-

mitted, a subject of Prussia, was by the laws of Prussia subject to

be punished for said crimes in Prussia; that a prosecution against

him therefor had been commenced in Prussia, and a warrant of arrest

had been issued against him by the proper judicial tribunal in

Prussia having jurisdiction thereof; and that, immediately after com-

mitting the crimes he had fled from the justice of Belgium and

Prussia. There was no extradition treaty between the United States

and Belgium. It was held that the demand could be sustained under

the convention.

Stupp, In re, 11 Blatch. 124.

Attention was called by the court to the fact that out of the seven-

teen extradition treaties and conventions between the United States

and other powers which were then in force, all but one provided

for the delivery of i)ersons chargetl with crimes committed within

the "jurisdiction" of one party, who should seek an asylum within

the " territories " of the other.

The case being referred to the Attorney-General, it was held by

him (herein differing from the ruling of the court above stated) that

it did not fall within the treaty, and a warrant was refused. It

was held by him that the term " jurisdiction " is convertible with
"' country."

Williams, At. Gen., 1873, 14 Op. 281.

The Attorney-General cited Allsops' case, Forsyth's Cases on Const. Law,

368.

Under the treaty between the United States and Great Britain of

1889, which provides for the extradition of persons ohargetl with
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offenses " committed within the jurisdiction " of either party, the

British government can not obtain the extradition from the United

States of a person who committed a crime in Johannesburg prior to

Lord Roberts' prochimation, in 1900, declaring the South African

Republic to be a British colony.

In re Taylor (11X)2), 118 Fed. Kep. 196. It may be suggested that the

view taken In this decision is extremely technical.

" You also mention the desire expressed by the Russian minister for

foreign affairs, that the treaty contain a provision for the extradition

of persons charged with the commission of crimes against the laws of

either country outside of the territorial jurisdiction of the country

whose laws are offended against. This can not be conceded. It is at

once repugnant to the policy of this Government and to the criminal

jurisprudence of the United States, and in effect would render the mu-
nicipal law of one country operative within the territorial sovereignty

of another independent sovereign power. By the Constitution of

the United States an accused party is entitled to trial within the

State and district wherein the crime shall have been committed ; no

offender can be tried in the United States for an offense committed

without its jurisdiction."

Mr. Fish, Sec. of State, to Mr. Jewell, May 9, 1874, MS. Inst. Russia, XV.
420.

That the statement that " no offender can be tried in the United States

for an offense committed without its jurisdiction " should not be

construed in its most sweeping sense, see supra, § 202, vol. 2, pp.

204-208.

In 1891 the government of the United States requested of that of

Great Britain the arrest, upon his expected arrival in that country,

of one Becker, who had escaped from jail at Constantinople and who
was then supposed to be on his way from New York to England.

Sir T. H. Sanderson, for the Marquis of Salisbury, in a note of "June

1891," stated that her Majesty's Government had no power to arrest

the fugitive " in respect of his escape from prison at Constantinople."

Mr. Lincoln, min. to England, to Mr. Blaine, Sec. of State, No. 485, June

30, 1891, 1G8 MS. Desp. from Great Britain.

In a homicide case, where it appeared that a shot had been fired

from an American vessel in the harbor of a foreign
Concurrent juris- i.i-iT i t j> • ii-

port, killing a person on board a foreign vessel lying

in the port, and the prisoner was acquitted on account

of want of jurisdiction of the case, it was ruled that it was not the

duty of the court, there "being no treaty stijDulations with the foreign

country, to send back the offender to the foreign Government, whose

laws he had violated, that he might l)e tried.

Unite<l States v. Davis, 2 Sumn. '482.
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R., a person who took passage on board a British vessel at Portland,

bound for New Brunswick, attacked and wounded the mate of the

vessel when on the high seas, and then escaped to the shore in Maine.

The vessel then put into Portland, Me., where the mate died. The
British Government demanded the surrender of R. for trial. The
offense was indictable by statute in Maine. His extradition was

refused, though it was added that " in case the proceedings now
commenced against the accused by the authorities of the State of

Maine should not be prosecuted to a trial, or should it appear that

without good reason the prisoner should be discharged, and the Brit-

ish Government should see fit to again request the extradition of the

accused, such request would receive careful consideration."

Mr. Fish, Sec. of State, to Mr. Watson, Aug. 15, 1874, MS. Notes to Gr.

Brit. XVI. 413.

The defendant was subsequently acquitted in Maine on the ground of

insanity, and this was held such an acquittal as to bar extradition.

(Mr. Cadwalader, Acting Sec. of State, to Mr. Watson, Oct. 17, 1874;

id. 451.)

A person accused of poisoning, which resulted in death in Canada,

may be extradited to that country, though it appears that the poison,

if administered at all, was given in the United States.

Sternaman r. Peck, 8.*? Fed. Kep. G90, 28 C. C. A. 377.

" I have no doubt that an offense, committed on board a public

ship of war, on the high seas, is committed within the

jurisdiction of the nation to whom the ship belongs.

How far the President of the United States would be justifiable in

directing the judge to deliver up the offender, is not clear. I have no

objection to advise and request him to do it."

President Adams to Mr. Pickering, Sec. of State, :\ray 21. 1799; 8 .Tohn

Adams's Works, G51 ; Moore on Extradition, I. 135, 138, Wharton's

State Trials, 392.

This passage related to the case of Nash, alias Robbins, who was
delivered up under art. 27 of the .lay treaty for murder on II. R. M. S.

Hcrmionc on the high seas.

The British minister having requested the extradition, under the

treaty of 1794, of Thofnas Nash, a seaman on the British frigate Iler-

mione, Mr. Pickering said :
" He [the President] considers an offence

committed on board a public ship of war on the high seas to have

been committed Avithin the jurisdiction of the nation to whom the

ship belongs. Nash is charged, it is understood, with piracy and

murder, committed by him- on board the above-mentioned British

frigate, on the high seas, and consequently ' within the jurisdiction

of his Britannic Majesty.' "

Mr. Pickering. Sec. of Stat*', to .Tudge Rco. June 3, 1799, Wharton's

State Trials, 41G.
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Nash, alias Robbing, was, after oxamlnatlon by Judge Bee, delivered

to the United States marshal witli orders to hand him over to the

British consul, or to such person as should be appointetl to receive

him, and he was accordingly delivered over to Lieutenant Jump,
of H. B. M. sloop Spriyhtly, which sailed with him for Jamaica.

(Bee's Adm. Rep. 20G.)

The speech of John Marshall, afterwards Chief Justice, made in the

House of Representatives, in defense of the course of the Administra-

tion, is attached as a note to the report of the case in Bee's Ad-

miralty Reports.

The iwsition assumed by Marshall on the question of the jurisdiction of

Great Britain in the Robbins case was that, " aiccording to the

practice of the world then, and the opinions of writers on the law

of nations, the murder committed on board of a British frigate navi-

gating the high seas, was a murder committed within the jurisdiction

of the British nation." (Whart. St. Tr. 444.)

See Wirt, At. Geu., 1821, 1 Op. 509.

In the construction of the British treaty of extradition a crime

committed at sea, on board of an American vessel, has been con.sidered

the same as if committed in the territory of the United States,

Mr. Buchanan, min. to England, to Mr. Marcy, Sec. of State, August 3,

1855, €7 MS. Despatches from Gr. Brit.

An extraditable crime on board a United States merchant ship at

sea being " committed within the putative territory of the Union, it

is justiciable by the Federal courts and by them alone; " and if the

offender takes refuge in a foreign land, he may be demanded, under

treaty, from such land.

, Gushing, At. Gen., 1856, 8 Op. 73, 84.

In August, 1889, the British government demanded of that of the

United States the extradition of Peter Lynch, a British subject, on

ii charge of murder committed on board the British steamship

Charles 3/orand, on which Lynch was a seaman, at San Ramon,
Manzanillo, Cuba, where the vessel was then lying. The authorities

in Cuba had refused to take jurisdiction of the offence on the ground

that it was committed on board a British vessel by a British subject, a

member of the crew, on another member of the* crew. The culprit

was afterwards brought on the regular voyage of the steamer to New
York, where, in compliance with the British demand, he was arrested

and after examination delivered up.

Moore on Extradition, I. 138.

See also, in the same work, p. 137, the case of Markham. assistant pay-

master of II. B. M. S. Espoir, who was delivered vIp by the United

States on the charge of forging the name of the conunander of the

ship in Chinese waters.

With reference to the case of Lynch, supra, it may be <)l)serve(l that, if

the Cuban authorities had taken jurisdiction of the offence, the Bri-
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ish Grovernment doubtless would have made no objection. In 1890 the

Italian vice-consul at Bombay applied to the governor of the Bombay
presidency for the extradition of an Italian seaman who was charged

with a fatal assault on board a ship then lying at the Victoria dock,

Bombay. The victim was also a member of the crew. The Italian

vice-con.sul maintained that the extradition should be granted, (1)

because the crime was committed by an Italian seaman on another

Italian seaman on an Italian ship; (2) because it concerned only the

internal discipline of the ship and did not disturb the peace of the

port; and (3) because the Italian law would in such a case recipro-

cally let the crime be dealt with by the government to which the ship

belonged. The governor refused to interfere in the case, and the ac-

cused was tried, in the Bombay criminal sessions, in which he was
convicted of culpable homicide, not amounting to murder, with a

recommendation to mercy, and was sentenced to one year's imprison-

ment. (The Juridical Revieic, Oct. 1890, II. 374.)

October 1, 1889, a murder was committed in Chinese waters on the ship

Sea Swalloic, flying the British flag. The murdered man was an

American and captain of the ship, and was the only white man on

board. The rest of the crew, including the person who conunitted

the nmrder, were natives of the Philippine Islands and Spanish sub-

jects. The culprit was arrested and'talvcn before an English mag-

istrate, and was bound over to appear before the British court at

Shanghai to answer a charge of manslaughter. An indictment was
found and a jury convened, when the Spanish consul claimed the sole

right to hear the case. The trial was posti)oned and the question

submitted to Sir John Walsham, the British minister at Peking, and

Count Llorente, Spanish charge d'affaires. On the advite of the

British minister's law officers that the extraterritorial jurisdiction

allowed by China to foreign powers did not extend to the flag, but

must be determined by the nationality of the defendant, the accused

was surrendered to the Spanish consul for trial. (Mr. Denby, min. to

China, to Mr. Blaine, Sec. of State, No. 997, Nov. 8, 1889, 80 MS.
Desp. from China.)

" In the event that a person on board the foreign ship [man-of-

war] should be charged with a crime for the conniiis-

sion of which he would be liable to be griven up. pur-
ries.

. .

» 1 1

suant to an extradition treaty, the commander of the

vessel may give him up if such proof of the charge should be pro-

duced as the treaty nuiy require. In such case, however, it would
always be advisiable to consult the nearest minister of the United

States. This was done in the present instance, and the decision of

Mr. Marsh, that the persons demanded were not liable to be given up
pursuant to the treaty with Italy, is approved by tlie Department.'"

Mr. Fish. Sec. of State, to Mr. Case, Jan. 27, 1872, MS. Dom. Let., cited in

Wharton's Int. Law Dig. II. 804.

"In Wharton's International Law Digest (section '271ri, p. 80-1,

vol. 2) . . . the principle is laid down that if ' a person on board

the foreign ship should be charged with a crime for the connnission of



284 EXTRADITION. [§ 593.

which he Avould be liable to bo given up, pursuant to an extradition

treaty, the commander of the vessel may give him up if such proof of

the charge should be produced as the treaty may require.'

" I can not, however, infer from the circumstances of the case which

called forth this expression of the views of the Department, that it

was the intention of Mr. Fish to declare the commander of the vessel

competent to execute a treaty of extradition by surrendering, under its

provisions, a person demanded on an extraditable charge. The con-

text shows that the case in question arose on board a vessel of war,

and that the refusal of her commander to surrender a fugitive charged

with theft was approved, on the ground that the powers olthe com-

mander include discretion as to whom he may admit on board, even

to the extent of refusing to recognize an application to give up a man
on board who may have committeed an offence on shore. The case,

therefore, really resolved itself into a question of internal discipline

on a vessel of war, a matter within the commander's control, and not

of compliance with a foreign demand of extradition . . .A de-

cision under his discretionary power as commander would doubtless

be aided by satisfactory proof that the fugitive was amenable to

justice; but the commander would not necessarily be deemed com-

petent to perform the judicial functions of a commissioner in extra-

dition, or to fulfill the requirements of the treaty as to the form and

mode of surrender. The treaty serves him merely as a convenient

guide, by analogy, not as a precept. A naval commander can not

execute the extradition treaty under the laws of the United States or

in conformity with its express stipulations. No order of his, for

instance, would legally take the place of the warrant of surrender,

which can only be issued by the Secretary of State after due fulfill-

ment of the precedent judicial requirements."

Mr. Blaine, Sec. of State, to Mr. Denby, miu. to China, No. G80, Dec. 7,

1891, For. Rel. 1892, 74, 75.

In June, 1894, the legation of the United States m London, acting

under instructions of the Department of State, obtained a provisional

warrant for the arrest of a person charged in the State of New York
with embezzlement and larceny. The warrant was placed in the

hands of a detective, with instructions to arrest the fugitive, who was

on board the ship Normannia, of the Hamburg-American Line, which

was to touch at Southampton. When the detective sought to go on

board the steamer for the purpose of making the arrest, entran<;e to

the tender was refused unless he would buy a ticket and proceed to

Hamburg, which was the vessel's destination. The arrest was not

made, and the case does not appear to have given rise, so far as the

British Government is concerned, to further official action,

Mr. Lincoln, mln. to England, to Mr. lilaine. Sec. of State, No. 480, June

24, 1891, MS. Desp. from England.
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The Mexican ambassador at Washington having inquired, in a note

of Dec. 27, 1899, how the extradition of a fugitive from justice might

be obtained from Cuba, which was then occupied by the United

States, his inquiry was referred to the Secretary of War, who Avas

advised, by the law officer of the Bureau of Insular Affairs, (1) that

a requisition in the usual form, with duly authenticated proofs,

should be presented to the Secretary of State; (2) that the Secretary

of State should then authenticate the papers and transfer them to the

Secretary of War, and (3) that the Secretary of War, if he deemed

the case a proper one, should issue an order to the military governor

of Cuba k> cause the accused to be arrested and handed over to the

demanding government. The Mexican Government was duly ac-

quainted Avith this opinion.

Report of Jan. 9, 1900, Magoon's Reports, 523 ; Mr. Ilay, Sec. of State, to

Sec. of War, Dec. 30, 1899, 242 MS. Doni. Let. 82 ; Mr. Hay, Sec. of

State, to Mr. Aspiroz, Mex. anib., No. 6G, Jan. 13, 1900, MS. Notes to

Mex< Leg. X. 511.
,

The requisition made by the United States, at the instance of the

military governor of Cuba, which was then occupied by the United

States, upon the Government of Mexico for the delivery up of

Carlos de la Torre and another person, who were charged with crime

in Cuba, and whose extradition was sought in order that they might

be tried there, was based upon " the well received doctrine and estab-

lished usage of nations, that territory subject to military occupation

is considered and treated by all other nations as territory belonging to

the realm of the nation maintaining the military occupation, without

regard to the political relations existing between it and the occupied

territory. The United States is committed to this doctrine by the

decisions of our highest courts. (Thirty Hogsheads of Sugar i\

Boyle, 9 Cranch, 191 ; United States v. Kice, 4 Wheat. 254 ; Fleming

V. Page, 9 How. G15, GIG.)"

Letter of Sec. of War, August 17, 1900, quote<l in Mr. Hill, Act. Sec. of

State, to Mr. Aspiroz, Mex. amb.. No. 101, Sept. 4, 1900, MS. Notes to

Mex. Leg. X. 537. See, also, Mr. Hay, Sec. of State, to Sec. of War,

June 1, 1900, 245 MS. Dom. Let. 370.

As the Mexican Government had granted the provisional detention of

fugitives from justice from Cuba, the Secretary of War was requested

to give telegraphic orders for the provisional detention of certain

Spaniards, charged with crime in Mexico, who had fled to Cuba.

(Mr. Hay, Sec. of State, to Sec. of War, Dec. 31, 1900, 250 MS. Dom.

Let. 48, enclosing copy of a note from the Mexican ambassador. No.

160, of Dec. 31, 1900.)
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The party demanded is subject to extradition, notwithstanding that

he may have come to this country otherwise than as
"Fugitives from

.jj^ apparent fugitive on account of the particular
i^^ '^

crime; the treaties applying not only to persons seek-

ing an asylum here professedly, but to such as may be found in the

country.

Cuslilng, At. Gon., 1857, 8 Op. 300.

August 14, 1894, the U. S. S. Bennington arrived off the Golden

Gate, having on board certain citizens of Salvador, to whom asylum

had been granted in the waters of that country. The Setmington

remained outside until the 23rd of August when, under instructions

from the Navy Department, she came inside the Golden Gate, where

a United States marshal served warrants on the refugees and took

them into custody on charges of crime preferred under the extradition

treaty between the two countries. The prisoners w-ere afterwards

taken before Judge Morrow, then of the United States district court

at San Francisco, and a plea was entered to the jurisdiction of the

court, on the ground that they were brought by the Government of the

United States within its jurisdiction forcibly and against their will,

and therefore could not be considered within the territories of the

United States as fugitives from justice writhin the meaning of the

treat^^ Judge Morrow overruled the plea.

The case of the Salvadorean Refugees, Am. Law Rev., Jan.-Feb. 1895, 4.

The treaty in question provided that i)ers()iis sliould be given up who,

being charged with crime witliin the jurisdiction of one of the cK)n-

tracting parties, should " seek an asylum or be found within the ter-

ritories of the other," a clause similar to that which is usually found

in the extradition treaties of the United States.

It may be observed that the argument in behalf of the refugees on the plea

to the jurisdiction ranged somewhat outside the strict line of the law.

since it was contended not only that they were not fugitives from

justice, but that the omission or refusal of the United States either

to order their transfer to the first mail steamer that was encounteretl

in Salvadorean waters, or to yield to their desire to be put ashore

at the first neutral port at which the Bcmiinf/ton touched, was an out-

rage on their rights which required their immediate judicial libera-

tion. For comments on this contention, the validity of which Judge

Morrow declined to admit, see Am. Law Rev., Jan.-Feb. 1895, 5-7.

Wliile there can be no doubt that the authorities -of a State of the

United States may punish a conspiracy formed and carried on therein

to perpetrate a crime abroad, yet the persons in the United States

Avho participate in such a consi)iracy would not be liable to extradition

on the demand of the authorities of the government within whose

territory the conspiracy (e. g., to commit murder) was actually car-

ried into effect, the treaty between the two countries providing that
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persons should be delivered up who, being convicted of or charged

with crime in the jurisdiction of the one country, shall seek an asylum
or be found within the territory of the other.

Mr.. Hay, Sec. of State, to Baron Fava, Italian ambass.. No. 654, March
8, 1901, MS. Notes to Ital. Leg, IX. 508, citing a letter of the Attor-

ney-General.

A different view, however, has been taken in England, where a person in

that country who obtained goods from Germany by false pretenses

contained in letters sent to the latter country, and paid for the goods

by forged bills of exchange sent to Germany, was held to be a fugitive

from justice within the treaty and the act of 1870. (Reg. v. Nillins,

53 L. J. M. C. 157 ; see, also, Reg. v. Jacobi, 46 L. T. 595, n.

)

IV. CITIZENS.

1. Of the Country of Refuge.

^ § 594.

Many of the extradition treaties of the United States provide that

neither contracting party shall be required to deliver
General principles. ., •,• x-^ ^

.. .„ ,.
up its own citizens. JNo such provision is lound in

the treaties with France, Great Britain, Italy, and Switzerland,

or perhaps with certain other states; but, in spite of this fact,

Italy has refused to deliver up her subjects, and it was once inti-

mated that France would not surrender one of her own citizens.

To the insertion in its treaties of the clause exempting citizens from

extradition, the United States at one time peremptorily objected, and

it yielded the point only when convinced that treaties could not be

concluded with certain states on any other basis. The only logical

ground on which, among civilized nations, a state can justify its

refusal to deliver up its citizens to justice is, that it is itself capable

of punishing them. By the laws of various states, provision is

made for the punishment of their citizens for crimes committed

abroad; and in this way ju.stice may to some extent be done, though

very imperfectly. In countries, however, such as England and the

United States, in which the local theory of the punishment of crime

generally prevails, the citizen who has committed a crime abroad, un-

less he is delivered up to justice, must usually go unpunished. The
only mode in which the ends of justice can be completely satisfied is

by the extradition of fugitives, without regard to their nationality,

for trial at the place where their crime was committed.

See Moore on Extradition, I. 1.52 et seq. ; Wharton's State Trials, 392;

Dana's Wheaton, § 120, note; Lawrence's Wheaton (18(53), 236, note.

A government may decline to subject its citizens to modes of trial

unknown to its laws and abhorrent to its government and i>«»oi>lo.

(Mr. Fish. Sec. of State, to Mr. Jewell, May 9, 1874, MS. Inst.

Russia, XV. 426.)
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As to the refusal of Denmark to surrender one Anderson, a Danish

subject, see Mr. Gresham, Sec. of State, to Mr. Carr, May 8. 189.3,

MS. Inst. Denmark. XV. .'543 ; Mr. Gresham, Sec. of State, to governor

of ^yyoming, May 8, 189.3, 191 MS. Dom. Let. .^94.

"Although signed, the treaty of extradition with Venezuela is not yet in

force, owing to the insistence of the Government that, when surren-

dered, its citizens shall in no case be liable to capital punishment."

(President Cleveland, annual message, Dec. 3, 1894, For. Rel. 1894,

XV.)

An American citizen charged with crime in a foreign country can

not complain if required to submit to such modes of trial and punish-

ment as the laws of such country may prescribe for its own people,

unless a different mode be stipulated for by treaty.

Neely v. Ilenkel (1901), 180 U. S. 109.

The practice in extradition does not require the demanding gov-

ernment to allege or prove that the fugitive is not a citizen of the

government on which the demand is made. Citizenship of the coun-

try of refuge, if citizens are excluded from the operation of the

treaty, is a matter of defence to be alleged and proved by the fugitive.

To require the demanding government to prove that the fugitive is

not a citizen of the country on which the demand is made would be to

exact proof of a negative fact, which would often be impossible.

Moreover, as the fact of citizenship is usually peculiarly within the

knowledge of the person claiming it, the imposition upon him of the

burden of proof seems to be merely the application of a rule of evi-

dence well understood and constantly acted on in judicial proceedings.

Mr. Gresham, Sec. of State, to Atty. Gen., May 22, 1893, 192 MS. Dom.

Let. 82.

" The President is unwilling to enter into any treaty of extradition

excluding citizens of either country from its operation. No good

reason is perceived why citizens of the United States who commit

crimes in Venezuela, or Venezuelan citizens v.ho commit crimes in

the United States, should not, if they take refuge in their own coun-

try, be delivered up by its authorities to the country whose laws they

have violated. A refusal to surrender them would result, in the case

of Americans committing crime in Venezuela, in an utter failure of

justice; and, although Venezuela may undertake to punish her sub-

jects who, after committing crime here, return within her jurisdiction,

yet the means of ascertaining the truth and doing justice must, under

such circumstances, always bo difficult and often unattainable."

Mr. Gresham, Sec. of State, to Mr. Bartleraan, No. 110, .Tune 11, 1894,

MS. Inst. Venezuela, IV. 304.

This instruction related to an extradition treaty between the two coun-

tries signed at Caracas, June G, 1894, in which a stipulation was
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Inserted to the effect that neither government shonkl he hound to

surrender its own citizens.

For a statement that tlie President was unwilling to conclude an extradi-

tion treaty with the Argentine Repuhlic unless it authorized the

surrender of citizens, see Mr. Uhl, Act. Sec. of State, to Mr. Bu-

chanan, min. to Argentine Repub., No. 32, Sept. 1, 1894, MS. Inst.

Argentine Repub. XVII. 94.

" The United States is ever ready to annul or to narrow the ex-

emptions contained in its extradition treaties based on the citizen-

ship of the fugitive."'

Mr. Olney, Sec. of State, to Mr. Ransom, min. to Mexico, Dec. 13, 1895,

For. Rel. 1895. II. 1008, 1009.

By Art. III. of the treaty conchided between the United States

and the Argentine Republic, September 2G, 189G, it was stipulated

that in no case should the nationality of the accused be an impedi-

ment to his extradition. The Senate of the United States, January

'28y 1898, added the following—" but neither government shall be

bound to deliver its own citizens for extradition under this conven-

tion; but either shall have the power to deliver them up, if. in its

discretion, it be deemed proper to do so."

This amendment is embodied in the treaty as ratified by the two

governments and proclaimed.

Mr. Day, Sec. of State, to Mr. Vlso. ^lay 20, 1898, MS. Notes to Argentine

Leg. VII. 29.

" Declaration of intention to become a citizen of the Ignited States

does not confer citizenship. It is provided by the treaty of natu-

ralization between the United States and Mexico that ' the declaration

of intention to become a citizen of the one or the other country has

not for either the elTect of naturalization.' Under the circumstances

I have felt constrained to issue a warrant of surrender."

Mr. Olney, Sec. of State, to Mr. Townsend. Nov. 13, 1890, 213 MS. Dom.

Let. (>80 ; case of Anlonio Vizcarra.

Article IV. of the extradition treaty between Sjiain and Mexico,

in force in 189."), pi-ovided :

'' For the j)ui'poses of this artick\ the foreigners who may be

naturalized in Mexico or in Spain will not be considered as Mexi-

cans or Spaniards if the otl'ense was committed before the date of

their naturalization."

According to the view of (he Mexican Ciovernment, the rule thus

})rescrLbe(l is not " a principle of national right for general ajiplica-

tion, but a sfiecial stii)ulati()n of said treaty, inapplicable therefore

H. Doc. 551—vol 4 19
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to other nations, Avhich can not invoke its provisions, oven in case

they seek to allege for themselves niost-favored-nation treatment."

Mr. Mariscal. Mex. min. of foreign affairs, to Mr. Butler, charge- d'affairos

ad int., .July 29, 180.5, For. He!. 1895, II. 1004, IfKXi, citing C'usbiug,

At. (ion., 1853, G Op. 148.

In the case of Salvatore Paladini, whose surrender by the Italian

Government to the United States was resisted on the
reaiy wi a y.

^j.^j,jj^j that, being an Italian subject, he could not

be extradited, the Department of State declared that it possessed in

the matter no guide but " the language of the treaties, which contain

no such limitation as that suggested."

Mr. Bayard, Sec. of State, to Mr. Dougherty, charge at Bonie. September

10, 1888, For. Kel. 1888, II. 1047.

" I have had the honor to receive your note of the 20th of April

last, in relation to the cases of the two Italian subjects, Bevivino and

A^illella, who, having committed murders in the United States of

a most aggravated and atrocious character, have sought asylum in

their own country, which has refused to comply with the demand of

this Government, based upon treaty, for their extradition. The
immediate occasion of your note was the rejjly made by me to your

request for the execution in this country of letters rogatory i.ssued

by a court in Italy, before which the two fugitives have been ar-

raigned for trial, under Italian law, for the crimes committed in the

United States. In that reply I stated that, with a view to i^reventing,

if possible, the total defeat of the ends of justice in the cases in ques-

tion, I would forward the letter to the governors of the States of

Pennsylvania and New York for such action as they might find it

proper to take, the letters being respectiv'ely addressed to the authori-

ties in those States. At the same time I took occasion to reserve

what I regarded as the clear right of the (lovernment of the United

States, under the treaty with Italy, to require the delivery of the

fugitives for trial in this country.
" In answer to this you remind me that this question has been dis-

cussed at length and entirely settled by the royal ministry of foreign

affairs and the United States legation at Rome; that Mr. Stallo,

lately the minister of the United States to Italy, must have informed

this Department that, according to Italian law, no citizen can be

removed from the jurisdiction of his natural judges, the judges of

his own country; and that, although an exception is made to this

principle when a citizen who has committed a crime in a foreign

country is there arrested, it nevertheless resumes its force when ho

returns to his own country. You also state that the new Italian penal

code expressly forbids the extradition of Italian subjects, and declare
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that this principle now forms a part of public law, which the United

States has recognized in many of its treaties. . . .

" You are correct in your supposition that Mr. Stallo informed the

Department of the provisions of Italian law on the subject, but the

Department is surprised to learn that the Government of Italy enter-

tains the impression that the question was settled by the royal min-

istry of foreign affairs and the United States legation at Rome. In

various interviews with the royal ministry of foreign affairs reported

by him to the Department, as well as in formal communications

addressed to that ministry, Mr. Stallo protested against the position

of the Italian Government; and the Department is not informed of

anything said or written by him that savored of acquiescence. . . .

" In order to understand the present controversy, it is necessary to

revert to its origin. It did not arise in the cases of Villella and

Bevivino, but in that of Salvatore Paladini, whose extradition Mr.

Stallo, on May 17, 1888, demanded of the Italian Government on a

charge of passing counterfeit money of the United States, for which

Paladini was under indictment in the district court of the United States

for the district of New Jersey. . . . On October 25 Mr. Crispi, more
than 5 months after the original demand, announced that, according

to the Italian procedure, the minister of grace and justice had sub-

mitted the demand to the successive examination of the criminal sec-

tion of the court of appeals of Messina, of the council of state, and of

the council of ministers, and that they were unanimously of opinion

that Paladini should not be extradited, for the reason that he was an

Italian subject. This opinion, he said, was based upon certain princi-

ples, which he stated. It is unnecessary to recount them, since they

are the same, in almost the same language, as those set forth in your

note.

'' In January, 1889, the Department received from (xovernor

Beaver, of Pennsylvania, information that two Italians, named Vin-

cenzo Villella and Giuseppe Bevivino, charged with the conunission

of atrocious murders in Luzerne County, Pa., had taken refuge in

Italy. The Department at once telegraphed information of the facts

to the legation at Konie. Mr. Stallo saw the minister of foreign

affairs, and, laying the facts before him, was assured that measures

would at once be taken for the arrest of the accused and for their

eventual trial in Italy as soon as he could give their names, which he

was at that time unable to do, owing to a confusion in the telegrams.

"On January 80, 1889, Governor Beaver made a formal request

that the extradition of the fugitives be demanded. He had been

informed of the attitude of the Italian Government in the case of

Paladini, but because of the importance of inflicting punishment

upon the criminals in Pennsylvania, and influenced by an opinion

which, he had been informed, had been expressed hy the Italian
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consul at Pliila(lol])l>ia to the cti'ect that the fiifjitivcs would ho jrivon

up, ho asked the Department to endeavor to ohtain their surreuiler.

A President's warrant was accordingly issued to John 11. Saville and

Frank P. Diniaio. the persons designated hy (lovernor Beaver to

receive the fugitives, and Mr. Stallo was so informed. These agen.ts,

Mr. Stallo was also informed, would take with them authentic proof

of the guilt of the fugitives, and upon arriving in Italy woidd pro-

ceed at once to Rome to consult with him. Meanwhile he was to as-

certain whether the extradition of the fugitives could be obtained, and

to apply to the Italian Government for that j^m'pose.

" On February '20 Mr. Stallo acknowledged the receipt of the

papers, Avhich he transmitted to the foreign office, with an applica-

tion for the fugitives' surrender, coupled Avith an expression of the

earnest desire of the United States that the determination in the

Paladini case should be reconsidered. Mr. Stallo also called atten-

tion to the fact that the principal witness against the two fugitives

was their accomplice, Michele Kizzolo, who was under arrest at

Wilkes-Barre, in Pennsylvania, and had made a full confession, and

that it was impracticable to bring this witness, either before or after

his trial, to Italy in order to testify- before an Italian court.

" (^n the 7th of March Mr. Stallo enclosed to the Department a

note from Mr. Crispi, bearing date of the preceding day, in which the

surrender of the fugitives was refused. The reasons given Aven; the

same as those stated in the case of Paladini.
'• It was in view of the total divergence of opinion between this

(iovernment and that of His Majesty, developed in the preceding cor-

respondence, that I deemed it necessary to make the reservation con-

tained in my note of the 21st of March last. I shall now ende*u'or

to show that that reservation was not only justified, but also required,

by the circumstances.
" I do not understand the Italian Government to deny that the pro-

visioris of the treaty of 18G8, if not obstructed by any municipal

statute or qualified by any principle of international law, would

oblige the contracting parties to deliver up their citizens. Indcnl, I

assume this to be admitted. The treaty says that the two govern-

ment"* mutually agree to deliver up ' persons who, having been con-

victed of or charged with the crimes specified in the following arti-

cle committed within the jurisdiction of one of the contracting

parties, shall seek an asylum or be found within the territories of the

other.' As the term ' persons " comprehends citizens, and as the

treaty contains no qualification of that term, it is unnecessary to

argue that the treaty standing alone would require the extradition

by the contracting parties of their citizens or subjects.

" I shall also assume it to be admitted by the Italian Government
that the parties to a treaty are not permitted to abridge their duty



§ 594.1 CITIZENS. 293

under it by a municipal statute. It is true that the authorities of a

country may, by reason of such a statute, find themselves deprived of

the power to execute a treaty. But if, in obeying the statute, they

violate or refuse to fulfill the treaty, the other party may justly com-

plain that its rights are disregarded and may treat the convention as

at an end. Hence, in appealing to its statutes to justify its action

in the j^resent case, I understand the position of the Italian Govern-

ment to be that those statutes are merely declaratory of the law by
which nations are bound to be governed in their dealings one with

another.

" We are brought, therefore, to the consideration of the question

whether the refusal of the Italian Government to deliver up Paladini,

Villella, and Bevivino, under the treaty of 1868, is justified by the

principles of international law. The answer to be given to this

question must be decisive of the matter.

" It is stated—and the statement has the sanction of the eminent

Italian publicist Fiore—that the refusal to surrender citizens had its

origin in the practice of extradition by France and the Low Coun-

triefi in the eighteenth century. Formerly such an exception was not

recognized. Even the Romans, who were not wanting in a disposi-

tion to assert their imperial prerogatives, did not refuse to deliver

up their citizens, their feciales being invested, i-n respect to states in

alliance with Rome, with authority to investigate complaints against

Roman citizens and to surrender them to justice if the complaints

were found to l)e well grounded. The exception of their citizens by

France and the Low Countries originated in the following manner

:

" The two countries practiced extradition, not under a convention,

but un(ter independent declarations of a general character. By the

Brabantine Bull, issued by the German Emperor in the fourteenth

century, subjects of the Duke of Brabant enjoyed the privilege of not

being withdrawn from his jurisdiction. A similar privilege was

gradually extended by law and usage to other subjects of the House

of Austria, "while the Low Countries were still under its dominion.

In consequence of the establishment of this rule, the Low Countries

refused to deliver up their subjects, and France, as an act of retalia-

tion, refused to surrender Frenchmen. Thus, not in recognition of

any jjrinciple, but merely with a view to observe a strict reciprocity,

was the precedent first established.

" That the example thus set has generally been followed by Euro-

pean states is not to be questioned; for. with the single exception of

England, it is believed that they have adopted the rule of refusing

to deliver up their citizens. But, in order to determine the force and

effect of this rule from the jioint of^view of international law. it is

necessary to inquire how it has been secured and enforced. Where

no treaty exists, the subject is simple. It is generally agreed that, in
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the absence of a convention, extradition is a matter of comity, and

not of positive obligation. In such case, each nation is free to regu-

late its conduct according to its own discretion. If it declines to

surrender its citizens, its action, though detrimental to the interests

of justice, does not afford ground for complaint or pressure, since

it is acting within its right. But, where the subject is regulated by

treaty, the case is different. AVhut before was a matter of comity and

discretion, becomes a matter of duty, and the measure of that duty is

the treaty. It is not strange, therefore, that, in order to avoid the

obligation to extradite their citi/en, the states of Europe have indus-

triously inserted in their treaties an express stipulation to exempt

themselves from that obligation. With respect to those who are to

be surrendered, they usually emplo}^, as is done in the treaty between

the United States and Italy, the general term ' persons.' Having
used this term, they then proceed to insert a clause to except their

citizens from the general obligation ; and it is by means of this clause,

and not by reason of an imjilication created by international law,

that the duty of surrender is avoided.

" More cogent proof of this fact could not be found than is afforded

by the extradition treaties of the United States with European

nations, to which you refer for the purpose of showing that this

Government has recognized the exemption of citizens by international

law\ Among those treaties is that with Prussia and other German
states, concluded June Ifi, 1852, which is the first in which the United

States admitted an exception of citizens. It is a part of the public

history of extradition that for years the Government of the United

States refused to negotiate treaties for the surrender of fugitives

from justice with several of the states of Europe, because, owing to

the limitations of their domestic laws, they insisted upon the inser-

tion of a clause to exempt their citizens. It was for this reason alone

that this Government, in order to avoid the misfortune of a total lack

of extradition, finally admitted the exception. Accordingly, we find

in the preamble to the treaty with Prussia and other German states

the following recital

:

" Whereas it is foiuid expedient for the better ndininistratioii of justice and

the prevention of crime witliin tlie territories and jiu'isdiction of tlie parties

respectively tliat ju'rsons coniniittinf: certain lieinous crimes. Itcinj; fugitives

from justice, slionld. under certain circiunstances. l)e reciprocally delivered up,

and also to enumerate such crimes explicitly; and whereas the laws and consti-

tution of Prussia, and of the other (ittrman states. i)arties to this convention.

forl)ld them to surrender their own citizens to a foreign jurisdiction, the Govern-

ment of the United States, with a view of makinj; tlu convention strictl.v recipro-

cal, shall Ix' held eiiually fre<' from aiiy obli^ration to surrender citizens of the

T'nited States : Therefore, etc.

" This recital, it is to be observed, was not a declaration by the

United States alone, but by both pjjrties, of the reason for the exclu-

1
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pion of citizens. The same declaration is found in the treaty with

Bavaria of 1853, with Austria-Hungary of 1850, with Baden of 1857,

and with various German states by virtue of their accession to the

treaty with Prussia, which was, in 1868, finally extended to the whole

of the iKU'th German Confederation.
" In the record of the negotiation of the treaty with Italy no refer-

ence is found to the subject of citizens. What may have been said

in the oral discussions can not now be discovered. It is, however, a

matter of record in this Department that in the same year, 18(58, Mr.

Seward, who, as Secretary of State, signed the treaty on the part

of the United States, refused to conclude a convention with Belgium

Ijecause she insisted upon the exception of her citizens. In this rela-

tion I may advert to another fact which possesses great significance.

The treaty of extradition concluded between the United States and

Italy in 1868 was one of two treaties concluded between those coun-

tries in that ,year, the other relating to the rights and jirivileges of

cimsuls. The:-e treaties were designed to take the place of the treaties

formerly made between the United States and the independent states

of Sardinia and the Two Sicilies. In the treaty with the latter Gov-

ernment of 1855, there was stipulations relating to extradition, and

among them was the following provision

:

" Tlio citizens and subjects of each of the high oontraoting parties shall

remain exenii»t from the stipuhitions of the i)rece(ling articles, as far as they

relate to the surrender of fugitive criminals. (Article XXIV.)

'' In view of the existence of this clause in the treaty with the Two
Sicilies, it can scarcely be suppo.sed that the jjarties to the substitu-

tionary arrangement of 1868 negotiated that instrument in oblivion

of (lie question as to citizens. An<l when we consider the omission of

ilie clause, especially in conjunction with Mr. Seward's refusal to

negotiate with Belgium, the inference seems to be morally irresistible

that the obligation to deliver up their citizens, under the treaty of

1868, was fully understood by the contracting j)arties at the tinie of

its conclusion.

'• From wliat has been stated I am forced to conclude, not only that

international law does not except citizens from surrender, l)ut also

(hat it has been well understood, especially in (lealing with the United

States, that the term 'persons' includes citizens and re<|uires their

extradition, unless they are exj^ressly exempted.
'• Nor am I able to find suHicient ground for the refusal to surren-

der citizens in the general principles on which extradition is con-

ducted. It does not satisfy the ends of justice to say that, although

a nation does not extradite its I'itizens. it undertakes to try and punish

them. This argument may l)e admitted to have great force where, by

reason of the absence of any cojiventional assurance of reciprocity, a
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nation declines a demand addressed to its discretion. But the cliief

object of extradition is to secure the punishment of crime at the 2)hice

where it was committed, in accordance with the hiw which was then

and there of paramount obligation. It is for this purj)ose that extra-

dition treaties are made, and, exce])t in so far as their stipulations

may prevent the realization of that design, they are to he executed so

as to give it full effect. It is at the place where the offense was com-

mitted that it can most efficiently and most certainly l)e prosecuted.

It is there that the greatest interest is felt in its punishment and the

moral effect of retribution most needed. There, also, the accused has

(he best opportunity for defense, in being confronted with the wit-

nesses against him; in enjoying the privilege of cross-examining

them; and in exercising the right to call his own witnesses to give

their testimony in the presence of his judges. These and other

weighty considerations, which it is not necessary to state, have led

what I am inclined to regard as the great preponderance of authori-

ties on international law at the present day to condenni the exception

of citizens from the operation of treaties of extradition. In France I

need only to refer to such well-known writers on extradition as Billot

and Bernard. In Italy I may refer again to the eminent publicist

Fiore, who says that, in spite of all that has been said on the subject,

his opinion is that, while in former times the absolute prohibition

against the surrender of citizens had some reason for its existence, it is

insisted upon to-day rather as one of numerous conventional aphor-

i^^ms, accepted without searching discussion for fear of showing too

little regard for national dignity (Traite de droit penal int., section

r:62). I will not extend the length of this note by citing other books,

but, as showing the general view of eminent i)ublicists. will refer to

two resolutions of the Institute of International Law, adopted at the

session at Oxford in 1881-'82. Those resolutions are as follows:

" VI. Between countries whose (-riniinal legislation vests on like bases, and

which should have mutual eonfidenee in their judicial institutions, the extradi-

tion of citizens would he a means to assure the jiood administration of i)enal

.lustice, since it ought to he regarded as desirable that the .jurisdiction of the

forum delicti comminni should, so far as possii)le. be c*alled \\\)o\\ to judge.
" VII. Admitting it to be the practice to withdraw citizens from extradition,

accoiuit ought not to be taken of a nationality ac(iuired only after the i)erpetra-

tlon of the act for which extradition is demanded, (.\nnuaire, v. 1.S,S1-"N2, j)p.

127, 128.)

"At the session at which these resolutions were a<lopted seventeen

members and eight associates of the institute were present, including

some of the most eminent ])ublicists in Europe, and representing

Italy, Germany, Austria, Belgium, Spain, France, Great liritain,

Greece, Russia, and Sweden.
" In view of what has been shown. I am unal)le to discover any

ground of reconciliation of the totally opposite views entertained by
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the United States and Italy in regard to the force and effect of the

treaty of 18G8, unless the Government of Italy will reconsider its

position. The present situation, therefore, seems to me to require

either the denunciation of that treaty or the conclusion of new stipu-

lations upon which the contracting parties will find themselves in

agreement. If, as a part of those stipulations, citizens should be

excepted, it would be essential to reach an understanding as to the

effect of naturalization. These matters it is not my purpose to dis-

cuss on the ])resent occasion, but I deem it my duty to suggest them

for consideration."

Mr. Hlaine, Sec. of Stato. to Raron Fava, Ital. niin., .Tune 28, 1890, For.

Rel. 1890, 559.

Bevivino and Vlllella* were convicted in tlie Italian courts, and sentenced,

the former to twenty years' iniprisonmeut. and the latter to fifteen

years. (Mr. Gresham, Sec. of State, to the governor of Penna.,

Jan. 31, 1894, 195 MS. Dom. Let. 329.)

In April, 1894, the Italian (JDVcrnnient. res[)onding to an inquiry whether

it would deliver up two Italians, replied that it " could never consent

to the delivery in extradition . . . of its subjects." The Fnited

States responded :
" While this Government will not at this time

insist upon its rights under the treaty ... it. nevertheless, does

not waive such rights nor ac(iuiesce in the view taken hy the Govern-

ment of Italy." (For. Rel. 1894, 3(59-371.)

Baron Fava, in a note of Jan. 22, 1894, referring to Mi*. Blaine's note of

Nov. 18, 1890, enclosed a draft of a supplementary extradition treaty,

declaring that neither party should he obliged to surrender its own
citizens or subjects. Mr. Gresham. Secretary of State, replied, June

13, 1894: "The I'resident is unwilling to enter into any treaty of

extradition which will exclude citizens or subjects of either country

from its operation.

" No good reason is perceived why citizens of the United States who
commit crimes in Italy, or Italian subjects who commit crimes in the

I'nited States, should not. if they tidce refuge in their own country,

be delivered up by its authorities to the country whose laws they have

violated, A refusal to surrender them would result in the case of

Americans committing crime in Italy in an utter failure of justice;

and though Italy may undertake to punish her subje<-ts who. after

connnitting crime here, return within her jurisdiction, yet the means
of ascertaining the truth and doing justice must under such condi-

tions always be diflicult and often unattainal)le." (For, Rel. 1S94,

3()1. 3W.)

"As it apitears that Di Blasi [who was charged with nuu'der in M.-issa-

chusetts] is an Italian sul>ject. the Department is of the opinion that it

would be useless to incur the expense of sending an ollicer to Italy

to endeavor to secure his return. Our extradition treaty with Italy

l)rovides for tlH> surrender of 'persons' charged with crime, and no

express exemption is made of citizens. This Government has taken

the view that where no exception is expressed in tlie treaty, the

obligation to surrender 'persons' iiichid(>s citizens or sulijects of the

contracting parties. 'J'he Italian (Joveriuiient. bowever. declin(>s to

accept this view, and uniformly refuses to surrender its sul)je<ts.
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usually accompanying its refusal with an offer to try and punish the

fugitives in Italy." (Mr. Hay, See. of State, to the governor of Massa-

chusetts. February 11. ISIM), 2M MS Doni. Let. .'504.)

See, to the same effect, Mr. Uhl, Act. Sec. of State,- to Gov. of New York.

Feb. 13, 1894, 195 MS. Dom. Let. 443.

" Mr. Moustier's second j^oint is, that France con.strues her extradi-

tion treaty with the United States as not containing an obligation on

each of the contracting parties to deliver its own subjects to the other.

You have correctly oj^posed to this view the literal construction of

the treaty. Your argument in opposition to Mr. Moustier's construc-

tion of the treaty is sound and conclusive, and is approved by this

Government. Your only error is in making an apparent concession

that, if the French Government should adhero to Mr. Moustier's con-

struction, then this Government might con.sent to accept and apply

the same construction by way of reciprocity. I think this concession

can not safely be made. The Executive of the United States has no

power to depart from, or waive, or modify a treaty. It follows,

therefore, that it would be necessary to celebrate a new treaty wnth

P^rance in order to change or depart from what this Government

holds to be the true and legal effect of the existing extradition treaty.""

Mr. Seward, Sec. of State, to Mr. Dix. min. to France, No. 148, Feb. 8,

1808, MS. Inst. France, XVIII. 157.

In 1890, the Government of the United States demanded of that of

Switzerland the extradition of Eugene Piguet on u

Treaty with charge of embezzlement. Piguet's extradition was
Switzerland. .

*=
i i i • • e c^

resisted on the ground that he was a citizen of Switz-

erland, and as such was not subject to surrender. The case was

finally carried before the high federal tribunal, which decided that

under the treaty between the two countries the fugitive should be

delivered up. The opinion of the tribunal on the point of citizenship

was as follows

:

" 1. The first point raised against the demand for extradition con-

.sists in saying that Piguet is a Swiss citizen ; that the non-extradition

of citizens is a fundamental principle of international law, and that

in addition Art. XIII. of the treaty of extradition does not expressly

provide for the extradition of a citizen of the required country.

"Although the non-extradition of citizens is to-day the rule, con-

firmed by the practice of many states; although Switzerland has

also adopted this principle in the treaties which it has concluded on

this subject, which it has even expressly sanctioned in many among

them—nevertheless there exists no constitutional or legal provision,

which formally interdicts the extradition of citizens. Therefore,

inasmuch as the obligation of extradition has been regulated by a

treaty, the question of the extradition of Swiss citizens ought to be
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determined solely according to the spirit and the letter of the provi-

sion of the international agreement on this subject.

'' 2. The question of deciding whether Art. XIII. of the treaty of

1850 between Switzerland and the United States implies the obliga-

tion which is under consideration, must be determined in the light

of the interpretation of its text while giving due weight to the nego-

tiation which preceded the final ratification of this international

covenant.

" Now, by the aforesaid article the two contracting countries re-

ciprocally promise to give up for legal prosecution ' persons who,

being charged with the crimes enumerated in the following article,

committed within the jurisdiction of the requiring party, shall seek

asylum or shall be found within the territories of the other.'

" This promise is made in general terms, and with no distinction

between strangers and citizens.

" In presence of this text it would be necessary, in order to exclude

the obligation of extraditing citizens, to show that it was the inten-

tion of the parties, notwithstanding the silence of the treaty ujjon this

point, respectively to except their citizens. Xow, a like purpose

could only be taken for granted and as resulting from the nature of

things in case the principle of the non-extradition of citizens were

an absolutely universal rule, which is by no means the case, several

states, as, for example,- England, Norway, and the United States,

admitting and practicing the contrary custom.
" In concluding a treaty of extradition with a country which, like

the United States of America, consents to deliver up its citizens, it

seems clear that if the co-contracting party—in the present case

Switzerland—had wished to introduce a different principle, it Avould

have made it the object of an express provision. The absence of

every provision of this kind therefore does not in the least authorize

one to attribute to the contracting parties the intention of excluding

citizens from the stipulations of the treaty.

" 3. The genesis of the treaty of 1850, ratified in 1855, likewise

proves that the contracting parties were in accord upon the meaning

to be attributed to Art. XIII. of the said treaty as to the extent of

the ol)ligation to extradite.

'• The message of the 3rd of December, 1850, to the Federal Cham-
bers, relating to this law. fully proves that the said parties did not

intend to stipulate that they should not be bound to deliver up their

respective citizens.

" In quite the contrary sense the Federal Council expressly declares

in the said message * that it has not considered it expedient to insist

upon this clause ' which, moreover, it had vainly sought to introduce

during the negotiations of 184(» upon the same subject. The Federal

Council adds as a reason for this surrender " that it would be com-
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pletely useless and that there are not sufficient reasons for renouncing

a treaty of extradition ralher than to consent to give up citizens

jiccused of grave crimes.' (v. Feuille federale de 1885, vol. 3,

page C41.)

"Although the aforesaid treaty was not ratified until 1855, the

cause of this delay is not to be sought in ditferences which arose

between the parties with respe(;t to obligations in the matter of ex-

tradition, but in the fact that the negotiations were prolonged over

other articles.

" ^Vlien these negotiations were resumed in 1852, it was agreed be-

tween the parties after deliberation ' to leave as they were the entire

portion of the treaty already accepted by them and to change nothing

at the date of the conclusion.'

" It is also in this sense that, the treaty was submitted to the ratifi-

cation of the Federal Chambers (see message of the Federal Council

of the 30th of April, 1855, feuille federale of 1855, vol.S, Dages 40 and

52, and Rec. off. des lois, V. page 188). Thus the parties were both

of the opinion that the part of the treaty already ratified in 1850,

and among others the articles concerning extradition, did not require

a new ratification, but only the modification introduced into other

subjects of this international agreement.
" It follows from all which precedes that the said treaty, so far as

extradition is concerned, must be interpreted and applied in the sense

already fixed in 1850, of an obligation imposed upon the contracting

parties to extradite even their titizens, in the cases provided for in

Art. XIV. . . .

" 6. Finally, the circumstance that art. 8 of the Geneva code of

criminal procedure of the 25th of October, 1884, stipulates that ' every

citizen of Geneva accused of crimes or oifences committed without

the territory of the Republic shall be prosecuted and judged in the

Canton and according to the laws of Geneva, if he has not been prose-

cuted and judged abroad,' can not be held to modify in the least the

provisions of the treaty of extradition with the United States."

Mr. Washburne, luin. to Switzerland, to Mr. Blaino, Sec. of State, No. 50,

March 2.S. 181)1. 28 MS. Desp. from Switzerland.

See, also, Mr. Washbiirne's despatches, Nos. 18 and .'50, Dec. 120, 185)0. ami

Feb. 2(i, 181)1, 27 id.

As is indicated above, the treaty between the United States and Switzer-

land of 18.')0 provides for the surrender of " persons " charged with

crime, and contains no clause oxenipting the citizens of tiie contract-

ing parties from surrender. That the treaty, as concluded and rati-

fied, was understood to embrace the surrender of citizens, is shown

in Moore on Extradition, I. 172-174.

Piguet was duly delivered up, and on a plea of guilty to one of the charges

on which he was indicted was .sentenced to imprisonment at hard

labor for the term of nine years. (Dist. Atty., city and county of

"New York, to the Dept. of State, May 1, 1891, MS. Misc. Let.)
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The treaty with Mexico of 1861 provided that neither contracting

party should be bound to deliver up its own citizens.

Mexican treaties jj^ 1874 Francisco Perez, a Mexican, committed a

murder in Texas and escaped to Mexico. Mr. Fish,

who was then Secretary of State, instructed Mr. Foster, the Ameri-

can minister at Mexico, that, although, under the treaty with Mexico,

the surrender of Perez could not be demanded as of right and woidd

not be asked as a favor, or even accepted with an understanding

that it would be reciprocated, the circumstances might be made known
to the Mexican Government with a view to ascertain whether it would

voluntarily surrender the fugitive if this could be done. October

3^ 1874, Mr, Foster reported that the Mexican Government declined

to surrender Perez. Mr. Fish replied that it was not surprising that

the Mexican Government had so acted, especially as it w^as within

its right in so doing.

Rei)ort of Mr. Frelinghiiysen, Sec. of State, to the President, February 33,

3884, S. Ex. Doc. 98, 48 Cong. 1 sess.

In 1879, Zeferino Avalos, a Mexican soldier, murdered a fellow Mexican

in Texas and escaped into his own country, where he was arrested,

tried, and executed. (Ibid.)

In 1884 the Mexican (jovernment demanded the extradition of

Alexander Trimble, a citizen of the United States. Article VI. of

the treaty of 1861, under which the demand AAas made, provided that

neither of the contracting parties should "" be bound to deliver up
its own citizens.'' Mr. Frelinghu^^sen, who was then Secretary of

State, held th^t Trimble could not be surrendered. Setting out with

the premise that the Government of the United States is not author-

ized to deliver up a fugitive from justice in the absence of a treaty

or hnv to that effect, Mr, Frelinghuysen argued that Article VI.,

since it negatived any obligation to surrender the fugitive, loft the

President without ])ower to do so. He pointed to the fact that a

clause similar to that in Article VI. of the treaty with Mexico was
to be found in numerous other extradition treaties of the Uuited

States, and that it had always been construed as exempting the citi-

zens of the contracting parties from surrender.

Ilejiort of Mr. Frelinjihuysen, Sec. of State, to the I'resident. February 1."'..

1884. S. Ex. Doc. OS. 4S Couf:. 1 sess.

Mr. Frelinghuysen's view is judicially upheld in Ex parte McCabe. 40

Fed. Rep. :i(«.

See, also. Mr. Greshani. Sec. of State, to Mr. Romero, Mex. min.. May
22, 189:?. MS. Notes to Mexico. IX. (t()8; Mr. (Jresham, Se<'. of State,

to Mr. Rrookes. .Tuly 2.^), 1894. 198 MS. Dom. Let. 85; to U. S. Marshal.

July 2,-), 1894, id. 9(5.

In 180;^ the President declined to surrender Francisco Benavides,

who had been committed for extradition to Mexico, on charges of
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crime in connoction with the raid on San I<jnaci(), in Decenil)er, 1802,

on the ground that the evidence showed tiiat he was a citizen of tlie

United States, the treaty providing that the contracting parties

should not be bound to deliver up their own citizens.

Mr, Greshaui, Sec. of State, to Mr, Romero, Mex. miu., May 13, 1893, MS.
Notes to Me.\, IX, 004,

In July, 1895, the Mexican Government declined to surrender to

the United States Chester AV. Rowe, a fugitive from justice, on the

gromnd that he had, by the purchase of real estate in Mexico, assumed

Mexican nationality. Reference was made to Article VI. of the

extradition treaty, and also to Article XXX. of the Mexican constitu-

tion and to Article I., section 10, of the law relating to foreigners, as

reported in the despatch of the legation in Mexico, No. 241, June 10,

1886. There was reason to believe, however, that Mexican nation-

ality was assumed for the purpose of evading extradition, and on this

ground the legation of the United States in Mexico Avas instructed

to urge his extradition. The Mexican Government persisted in its

position and Rowe was held for trial in Mexico under article 185 of

the penal code, which reads as follows: "In regard to continuous

offenses, the commission of which w^as previously begun in a foreign

country and continues in the Rei)ublic, the offenders, whether Mexi-

cans or foreigners, shall be punished in accordaiice with the laws

thereof."' The Mexican Government denied that his naturalization

could be considered as fraudulent, since the facts set forth by him in

obtaining it actually existed, and also came " within the scoi)e of law,

the very Constitution of this Republic, to wit, the naturalization of a

foreigner acquiring in Mexico real estate." The law. said the Mexi-

can Government, did not inquire into the motive of the interested

party, but merely declared any foreigner to be a Mexican " who ac-

quires real estate, and omits to set forth his desire to preserve his

previous nationality."' The Mexican (jovernment also denied that

by its action a retroactive effect was given to Rowe's naturalization,

since effect was given to it not in respect of acts which he performed

before ho became a Mexican citizen, but in respect of the demand for

his extradition.

The United States suggested that Rowe's naturalization might Ix^

considered as inconsistent with the spirit, if not the letter, of the

Mexican law and subversive of its intent, which seemed to be to

attract immigrants of probity and industry who desired to own
homes, by extending to them the privileges of citizensliij), without

any period of long waiting as strangers in the land of their adop-

tion. If Route's naturalization should be held to be valid, criminals

who had " but the price of a bit of land "" would, said the T'nited

States, " flock to the Mexican border like the criminals of old to

1
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the city of refuge, and there, unwhipped of justice and rejoicing

in evil, they will take on the highest honor and privilege the Mexican
nation can bestow—its citizenship." The United States therefore

expressed a desire that a judicial interpretation of the law, as it

affected the question at issue, might be secured. The Mexican Gov-

ernment replied that it did not lie within its powers to institute

proceedings for a judicial interpretation of the law, but that the

Mexican courts would be prepared to pass upon it if the United

States should institute proceedings.

Mr. Olney, Sec. of State, to Mr. Kausom. miu. to Mex., Dec. i:^, 1895, For.

Kel. 1895, II. 1008; Mr. Mariscal, miii. of foreign affairs, to Mr.

Butler, charge, Jan. 23. 189(J, For. Rel. 189.J, II. 1010. See, also. For.

Kel. 1895, II. 998, 999-1001, 1002-100.3, 1004-1007.

Howe was afterwards convicted in Mexic-o of bringing stolen property

into the Republic and sentenced to 12 years' penal servitude, a fine

of .$2,000, and political disfranchisement. The United States, while

expressing appreciation of Mexico's action in preventing him from

going unpunished, adhered to its position on the question of extra-

dition. (Mr. Olney, Sec. of State, to Mr. Ransom, min. to Mex., May
14, 1890, For. Rel. 1890, 455.)

See Mr. Olney, Sec. of State, to Mr. Lacy, Dec. 13, 1895, 200 MS. Dom.
Let. 442, citing 1 Moore on Extrad. 128, 137.

Art. IV. of the treaty between the United States and Mexico of

February 22, 1890, provides that neither party shall be l)ound to

deliver up its own citizens, but that " the executive authority of

each shall have the power to deliver them up, if, in its discretion,

it be deemed proper to do so."'

July 15, 1899, the Department of State transmitted to the Mex-
ican embassy a warrant for the surrender of ]\lattie I). Rich, charged

with the murder of her husband, John I). Ivich, in Ciudad Juarez,

State of Chihuahua, Mexico, both the deceased and the accused

being citizens of the United States. Strong pressure was brought

to bear upon the l*resident to prevent her surrender on the ground

(1) that she was an American, (2) that by her own statements she

was enceinte, and (3) that she was temporarily insane. None of

these considerati(ms was brought before the examining magistrate.

In declining to be controlled by them, the President took the view

that the })risoner would receive a fair trial in Mexico, with every

opportunity for defence: that, if she should be condenmed to ca[)ital

punishment, her execution would in any event be dehiyed till the

birth of her child; and that the claim of insanity would be prop-

erly investigated by the Mexican judicial authorities. The ambas-

sador of the United States in Mexico was, however, instructed to

say that, as the evidence of her guilt was " only circumstantial, the

President would be pleased, if she shall be found guilty, if the ex-

treme penalty of death should not be visited upon her; or, if pro-
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iiounced, that it might be coniinuteil to iin})risonineiit.''' This request

was not cominunicated to the Mexican (lovernment, the American
ambassador finding that under the laws of tlie State of Chihuahua
females were not subject to capital punishment for murder. The
other circumstances of the case were, however, represented to the

Mexican Government in a note, a copy of which that Government
transmitted to the governor of the State of Chihuahua, in order

that he might communicate it to the judge who was trying the case.

For. Rel. 1899, 497-501.

See annual messages of President McKinley, Dec. ."), 1898, and Dec. 5, 1899.

While it jvas stated, in response to a confidential inquiry, that the

President of the United States would be disposed to consider favor-

ably a certain iiroposed recpiest for extradition, it was added that the

exercise of the discretion conferred on him by Article IV. of the

convention I)etween the United States and Mexico of February 2'J,

1899, "would necessarily depend on all the facts and circumstances

of the case, as they should appear when the case is ripe for consid-

eration and decision." (Conf. mem., May 10, 1899, MS. Notes to

Mex. Leg. X. 400.)

2. Of a Third Country.

§ 595.

In 1850 four American sailors, belonging to the U. S. S. Constitu-

tion^ threw a boatman at Marseilles into the sea, thus causing him to

drown. They fled to Genoa, where, upon a demand by the P^rench

Government for their extradition, they were arrested; but the

Sardinian Govermnent declined to surrender them without the United

States' consent. To a request of the French minister at Washington

that such consent be given, Mr. Derrick, Acting Secretary of State,

Oct. 23, 1850, replied " that the President of the United States neither

exercises any authority, nor claims any control, in respect to the per-

sons of citizens of this country who are accused of ofl'enses committed

beyond its jurisdiction, against the laws of a foreign government:

that he would, however, willingly throw no obstacle in the way of

their prompt trial by the pro])er judicial tribunals or authorities of

the state within whose jurisdiction the offense was alleged to have

been perpetrated; and, consequently, that, in the })articular case of

the sailors belonging to the crew of the American frigate Constitu-

tion, charged with the murder of a boatman of INIarseilles in France,

he is not disposed to interpose any objection to their surrender by the

Sardinian Government, on whose territory they had souglU an

ji.sylum, to the French Government, to be taken to France for trial.'"

J Moore on Extradition, § 143, p. 178. See, as to the case of Silveira, in

1867, id., § 144, pp. 170-184.
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" If a Mexican citizen should commit a crime in England and flee

to the United States there is no doubt in my mind that this Govern-

ment would have a right to surrender him as a fugitive on a requisi-

tion by Great Britain un<ler our treaty of extradition with her."

ilr. :Marc'y, Sec. of State, to Mr. Gadsden, miii. to Mexico, No. 54, Oct. 22,

1855, MS. I list. Mexico. XVII. 54.

" The criminal law of this country asserts jurisdiction over all

offenses committed within the territorial limits of the State or Terri-

tory enacting the law, but over no crimes committed beyond it. An
American citizen, therefore, committing an offense in Europe, can not

be punished for that offense by the infliction of any punishment

under American laws, and Avill escape punishment altogether if he

can claim the protection of his Government against a demand for

extradition.

'' On motives of general policy it would not be thought wortii while

to authorize any intervention in favor of a criminal in such case,

even if he were a native-born citizen. In the case of a naturalized

citizen, the representative of the (Government should further inquire

whether he be a hona -fide naturalized citizen, and whether he has

done any act indicating a purpose to forfeit his acquired citizenship."

.Mr. Fish. Sec. of State, to Mr. (Jorliaui. Apr. 1(>, 1874, For Rel. 1874, 770,

780.

This relatoil to the case of one Sclimiderberg, who claimed to l)e a natu-

ralized citizen of the Fnited States, and whose extradition was
deinaiKh'd l)y Beij;iuni from Holland. (1 Moore on Extrad. 180.)

See, as to Austin Ridwell's case, in 1873, 1 Moore on Extradition, § 145,

p. 184; and supra, § 580.

" If an American citizen commits a crime in a foreign country and

escapes thence to another foreign country, between which and that

wherein the offense was committed there exists an extradition for

offenses such as that charged, his citizenship does not afford ground

for the American representative to do more than to see that his

reclamation and extradition are properly made and conducted."

(.Mr. Fish, Sec. of State, to Mr. lieardsley, .Mar. 22. 187:}. MS. Inst.

I'.arl). Fowers, XV. 127.)

As to the case of the Collins brothers in 1880, and the case of Lenning

in 188;?, see 1 .Moore on Extradition. §§ 14«'>-147, pp. 187-10."}.

As to the case of Proios, in 1888, see For. Rel. 1888, II. 14CHJ.

" Mexican citizenship certainly need not be j^roved by the Mexican

Government, for its right to demand extradition is not limited to the

case of its own citizens but extends to all cases, save that of American

citizenship."

Mr. Gresham. Sec. of State, to the Atty. Gen., :May 22. 180:5. 102 .MS. Dom.

Let. 82.

See .Mr. Rockhill. Act. Sec. of State, to Mr. Eustis. amb. at Paris, tels.,

Sept. 21. and Sept. 2.",. 180(J. MS. Inst. France. XXIII. .'{44. 34(;.

H. Doc. 551—vol 4 1>0
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While the Swiss authorities, in requestinfj; the extradition of a

certain citizen of the United States from Bavaria, acted upon an

application which upon investigation api)eared to have been desic^ned

to subserve a private purpose, and while the circumstances of humilia-

tion and suffering attendant upon the arrest and imprisonment of the

citizen in question were such as to excite great synii)athy, yet, as there

was nothing to show that the Swiss authorities acted in bad faith, as

• the requisition appeared to have been made in the usual course, and

as the sufferings of the prisoner were due to a peculiar malady and

not to any unusual hardness of treatment, it was held that the United

States would not be justified in preferring a claim for damages

against the Swiss (jovernment, especially as it was assumed that the

Swiss courts Avould give redress upon proceedings proj^erly instituted.

Mr. Uhl, Act. Sec. of State, to Mrs. Jewett, April 13, 1894, lUG MS. Doni.

Let. 350.

V. LIMITATION.^ AS TO TRIAL.

1. WiNSLow Case.

§596.

In February, 1876, the Government of the United States demanded

of that of Great Britain the extradition, under Article X, of the

treaty of 1842, of ICzra D. Winslow, charged with numerous forgeries

and with the utterance of forged paper in the State of Masj^achusetts.

In reply. Lord Derby, February 29, 1876, called attention to the third

clause of subsection 2 of the British Extradition Act of 1870, which,

provides that a fugitive criminal shall not be surrendered to a foreign

state unless provision is made by the law of that state, or l)y an-ange-

ment, that he shall not, until he has had an opportunity of returning

to her Majesty's dominions, be detained or tried for any offense com-

mitted prior to his surrender, "other than the extradition crime

proved by the facts on Avhich the surrender is grounded.'' I^ord

Derby inquired Avhether any provision had been made by the law of

the United States, or by arrangement, that Winslow, if surrendered,

should be treated in accordance with this requirement ; and added

that the secretary of state for the home department feared that the

" claim advanced '" by the United States " to try Lawrence, in tiie

recent case of extradition,'' for crimes other than that for Avhich he

was surrendered amounted to a denial that any such law existed in the

United States, while the disclaimer made by Mr. Fish, Secretary of

State, in a conversation with the British minister s'.t Washington, of

any implied understanding between the Govenuncnts in that regard,

precluded any longer the belief in the existence of an effective
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arrangement which her Majesty's Government " had previously sup-

posed to be practically in force."

The case of Lawrence, to which Lord Derby referred, was that of

one Charles L. Lawrence, the head of a band of revenue swindlers

in New York, whose extradition was demanded by the United

States on various charges of forgery. The warrant, however, on

which he was delivered up, stated that he was surrendered for " the

crimes of forging and uttering a certain bond and affidavit." It

appears that when the demand for Winslow's extradition was made,

the British Government had been advised by Lawrence's attorneys

that Lawrence, after he was taken to New York, was held not only

on the charges on Avhich he was surrendered but also on charges of

conspiracy and smuggling, and that it was apprehended that he

Avould be put on trial for the latter oifenses.

In answering Lord Derby's reply to the demand for Winslow's

extradition, Mr. Fish stated, March 31, 187G, that, although a large

number of indictments had been found against Lawrence, he had

not at that time been arraigned on any indictment other than that

for the forgery for which he Avas surrendered. Mr. Fish, however,

also maintained that the treaty of 1842, which contained no clause

prohibiting trial for another offense, had always been construed as

permitting such trial; that there was no agreement, understanding,

or practice on which such a limitation could be based ; and that the

raising of the question by the British Government under the act

of 1870 involved a claim, which the United States could not admit, to

alter or attach conditions to the executory parts of a treaty by

domestic legislation. Mr. Fish also stated that as Winslow, if sur-

rendered, would be tried for offenses against the laws of one of the

States, the President could not give any stipulation or make any

arrangement as to the offenses for which he should be tried.

Lord Derby, on the other hand, affirmed that it was an essential

prin('i])le of extradition that a person surrendered for one offense

should not be tried for another; that this was the proper construction

of the treaty of 1842; and consequently that the act of 1870 imposed

no new conditions on that treaty.

While the correspondence was pending, AVinslow, on June 17, 187(),

was discharged on luiheaH <orpt/.s. The execution of the treaty was

thus suspended, and requisitions for tlie surrender under it of fugi-

tives from justice ceased to be made.

August 5, 187(), Mr. Fish, in an instruction to Mr. Pierrepont.

then American minister at London, stated that Lawrence, since he

was brought back to the United States, had not been arrested, had

not given bail, and had not been arraigned upon or called on to plead

to any indictment or to any charge whatever not based upon the
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particular accusation of forgery upon wliich ho was surrondorod.

To the indictment on this charge lie pleaded guilty, June '24, 187(5,

and, this plea being entered, he was then admitted to bail, and had
since been at large pending sentence.

October 27, 187G, Sir Edward Thornton, British minister at Wash-
ington, informed Mr. Fish that the British Government would be

prepared, as a temporary measure until a new extradition treaty

could be concluded, to put in force all the powers vested in it for the

surrender of accused persons under the treaty of 1842, without asking

for any engagement as to such persons not being tried for offenses

other than those for which they were surrendered. Subsequently,

in a speech in the House of Lords, Lord Derby explained that, in

view of the dispositi(m made of the Lawrence case, it appeared that

the two governments were discussing an abstract question which

might well remain in abeyance till it arose in actual practice.

October 30, 187G, Mr, Fish informed the British minister at Wash-
ington that, on an indication of the readiness of the British Govern-

ment to surrender Winslow and two other fugitives, named Brent and

Gray, whose extradition was sought by the United States, but who
were discharged on the same ground as Winslow, the Government of

the United States would regard the treaty as again in full force.

In the latter part of November, 187(5, operations under the treaty

were actually resumed. Orders were issued by the British Govern-

ment for the arrest of Winslow, Brent, and Gray. Brent was found

and sent to the United States; Winslow and (Jray escaped. During

the suspension of operations under the treaty many criminals went

free. No requisitions were made by either Government for six

months.

Moore on Extradition, I, in(>-2ir).

For the full correspondence between the two Governments, see For, Rel.

187('.. L'(>4-:500, and Appendix A, 01.').

In proof of the fact tlint the treaty of 1842 had been construed as per-

niittiiif; trials for offenses other than that for whieh extradition

was granted, Mr. Fish eited the following Canadian eases: Hegina i;.

Van Aernian, 4 ITppex- Canada Reports. Com. IMeas, 288; Regina i'.

Paxton, 10 Lower Canada .Jurist, 212; 11 id. .'552 ; In re Isaac Rosen-

baum. 20 L. C. ,Tur. !(>.'); Case of Hurley, 1 U. C. L. .Tour, N. S. 34;

Case of Worms. 22 L. C. .7ur. 109.

For an examination of these cases, see Moore on Extradition. I. (>:>2-r»;U.

Mr. Fish also cited the English case of Ileilbronn. who was extradited

from the Fnitetl States to (Ireat liritain on a charge of forgery, and

after accjuittal of that charge was immediately convicted on a charge

of larceny, an offence not enumerated in the treaty and for which

his surrender could not have been demanded.

The principal diplomatic i)apers in the case of Winslow are as follows:

Mr. Fish, Sec. of State, to Mr. Hoffman, charge ad interim at London,

No. HCA, March .'51. I87ti. For. Rel. 187t). 210: Lord Derby to Mr.

Hofifmau, May 4, 18TG, id. 227; Mr. Fish to Mr. Hoffman, No. 887,
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May 22. 1870. id. 23.'i; Lord Derby to Mr. Hoffman, June 30, 187G,

id. 257.

For the message of Pi'es. Grant to the Senate, Dec. 2.3, 1870. announcing

tlie resumption of operations under the treaty of 1842 and transmit-

ting certain corresi)ondence. see For. Kel. 1877, 271-280.

July 1(5, 187r», Mr. Phillips, SoIicitor-(Jeneral. gave an oitinion on a peti-

tion presented by Lawrence claiming innnunity from prosecutions

and actions pending against him on charges other than that on which

he was surrendered. Lawrence claimed imnuuiity on the ground (1)

that it was provided for by the British act of 1870, (2) that it was to

be implied from the treaty of 1842. and (3) that it was conceded by

section 5275, Revised Statutes. The Solicitor-CJeneral advised (1)

that the British act of 1870 and section r>27r>. Revised Statutes, did

not api)ly ; (2) that such imnuuiity did not arise by implication from

the trgity of 1842. and (3) that the jurisdiction of the courts was not

restricted to the extradition crime. (1.1 Op. At. Gen. 500.)

A similar view was expressed by Judge Benedict, March 28. 1870, in

I'nited States r. Lawrence, 13 Blatchf. 205.

For discussions of the Winslow case, see W. B. Lawrence. 14 Alb. li. J.

85; 15 id. 224; 10 id. 301; Judge Lowell, 10 Am. Law Rev. 017;

A. G. Sedgwick, 1.30 N. Am. Rev. 407; S. D. Thompson, 17 Am. Law
Rev. 318; E. McQuillin, 25 Cent. L. J. 2(>7 ; Judge Cooley. 3 Int.

Rev. 438; Westlake. I'roceedings of the National Association for the

Promotion of Social Science. Liverjxjol. Oct. 1870; Amos, 2 .\m.

Jour. Soc. Sci. 117. 121. The views of these writers are summarized
in Moore on Extradition, I. 212-21.5.

2. Rauscher Case.

§ 597.

In October, 1884, one Rauscher was indicted in the circnit court of

the United States for the southern district of New York, under sec.

5347, Kevised Statutes, for the offence committed by him, as second

mate of an American ship, of the cruel and unusual puni.shment of

a member of the crew on the lii<jh seas. On the trial it was shown

that the prisoner was extradited from Enffland on a charge, fornui-

lated under sec. 5839, Revised Statutes, but based upon the same

facts, of murdering the seaman. The case was certified to the

Supreme Court on a difference of opinion as to whether the prisoner,

after he had been extradited under the treaty of 1842 on a charge of

murder under the one section, could be held and tried for the cruel

and unusual punishment of a seaman uuder the otlier section. Mr.

Justice Miller, delivering the opinion of the court, held that the

treaty of 184*2. being the supreme law of the land, was l)inding upon

the courts, which were bound to take judicial notice of it, and that,

although th(^ treaty contained no prohil)ition of the trial of a person

for an offence other than that for which he was surrendered, yet the

weight of authority and of sound principle wove \n fa\()r of the

proposition that a person who had been brought within the jurisdic-



810 EXtRADlTIOU. [§S97.

tion under an extradition treaty could he tried only for one of the

offences descrihed in the treaty and for the offence with which he

was charged in the proceedings for his extradition, until a reasona-

ble opportunity should have been given him, after his release or trial

on such charge, to return to the country from whose asylum he was

taken.
i

United States v. Raiisohei* (188(5), 110 TT. S. 407.

Mr. Justice Gray concurred in tlie decision of the court, but placed his

concurrence solely upon the liinguage of sec. 527.^, Revised Statutes.

Chief Justice Waite alone dissented.

The judicial history of the subject in the United States may be briefly

sunnnarized. In the case of Caldwell, in 1871, Judge Benedict,

sitting in the circuit court. of the United States for the southern dis-

trict of New York, sustained a demurrer by the government to a plea

on the part of the prisoner that he was extradited from Canada to

the United States under the treaty of 1842, and that the offence for

which he was indicted was not one of those specified in the treaty.

(United States v. Caldwell, 8 Blatchf. 131.)

In 1873 Mr. Justice Fancher, of the supi'eme court of New York, refused

an application for the discharge of one Lagrave on habeas corpus.

Lagrave had been surrendered by France under the treaty of 1843,

which contained no express limitation as to trial, and it was repre-

sented that he was indicted for an offence other than that for which

he was delivered up. (.Matter of Lagrave. 14 Abb. Pr. N. S. 333;

Moore on Extradition, I. 221.)

The case of Lawrence, in 187(5, is noticed above.

In 1877 one Hawes was deliveretl up by Canada on charges of forgery in

Kentucky. On a repi'esentation by the British minister at Wash-
ington that Hawes's extradition was really sought in order that he

might be tried for embezzlement, the Department of State connnu-

nicated with the authorities of Kentucky and urged upon tluMU, in

view of the question that had arisen in \Vinslow's case, the impor-

tance of avoiding any action which might give color to the British

minister's representations. The ca.se went through the c*ourts of

Kentucky, by which the view afterwards taken by the Supreme

Court in Rauscher's case was anticipated. (Com. r. Ilawes, 13

Bush., 097; see, also, opinion of Judge Jackson, in Kenton Co. crim.

ct. Am. Law Rec. 97; and Moore on Extradition. I. 222-22.1.)

In 1881 the courts of Texas, in the case of one Blanford. whose extra-

dition was obtained from Mexico, followed the view taken by tlie

Kentucky courts in Iliiwos' case. (Blandford v. The State, 10 Tex.

App. 027; Moore on Extradition. I. 22.">.)

In 1882 Judge Hoffman, of the United States district court for tlie

southern district of California, held that one Watts, who had been

extradited by the British Government under the treaty of 1842,

could not be tried for an offence other than that for which he was

surrendered, thus following the course of the decisions in Kentucky

and Texas. In his opinion Judge Hoffman examined the corre-

spondence between Mr. Fish and Lord Derby in tlie Winslow case,

and reached the conclusion that Lord Derby's position as to the iri;e

construction of the treaty of 1842, as exi)ressed in his note of June
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.30. 1870. was abnntlantly sustained. (T'nitecl States v. Watts, 14

Fed. Rep. l.'JO, 8 Sawyer, 370; Moore on Extradition, I. 22.'>-227.)

The .same view was tai^en by the supreme court of Oliio. (State v. Van-

deri)ool, 3!) Ohio St. 273; Moore on Extradition, I. 227-229.)

A different view was talcen by Judjie Acheson. in the ease of Miller, in

1885. (In re Miller. 23 Fed. Kep. 32; Moore on Extradition, I.

220-231.)

In 1.880, however, .Judge Deady. of the United States district court for the

district of Oregon, in 188(» resumed the course of the later decisions

and held that the prisoner, who had been extradited under the treaty

of 1842, could not be tried for an offence other than that for which

he was surrendered. (Ex parte llil>bs, 2() Fed. I{ep. 421 ; Moore on

Extradition, I. 231-23.3.)

A few months later came tlie decision of the Supreme Court in Rauscher's

case.

This decision was accepted by the Queen's Bench Division of the High

Court of Justice, in May, 1888, in a case then pending before it, as

being etpiivalent to a provision of law made by the Unitetl States

securing extradited persons innnunity from trial for other than

extradited offences. (Case of Alice Woodhall, Moore on Extradition,

I. 240. For proceedings in Woodliail's case, after she was brought to

the United States, see Moore on Extradition, I. 241-244.)

See the case.of Ex parte Coy (1887), .32 Fed. Rep. Oil : People r. Reinitz

(1880). 7 X. Y. Crim. Rep. 71; Moore on Extradition. I. 244.

A distinction has sometimes been urged between offences enumerated

and those not eninnerated in the treaty, as affecting the question of

the right to try an extradited person for an offence other than that

for which he was surrendered ; and sucli a distinction has in fact

been made in some of the treaties, but it rests upon convenience

rather than upon i)rinciple. See. in this relation. Moore on Extradi-

tion. I. § 170. pp. 24.V24(i.

It would seem advisal)Ie. liowever, to stipulate by treaty that a fugitive

ma.v l)e tried for another offence, either witli his consent, or at any

rate with that of the government by which he was- surrendered.

See Moore on Extradition, I. 247-259.

As to misapplications of the Rauscher decision, see Moore on Extra-

dition, I. § 187. pp. 270-280.

The fact that a fugitive was originally charged with a different offence

from that for which he was surrendered, does not prevent his trial

on the charge on which he was actually surrendered. (Hall r.

Patterson. 45 Fed. Rep. 352.)

But, whore a fugitive is brought hack hy kiduappino;, or hy ofhor

irroirnhir means, and not under an extradition treaty, ho can not,

although an extradition treaty exists between the two countries, set

up in answer to the indictnuMit the unhnvful manner in whic^h ho was

brought within the jurisdiction of the court. It boh)ngs exclusively

to the govornmont from whose territory ho was wrongfully taken to

complain of the violation of its rights.

Ker r. Illinois, 119 U. S. 430.
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3. Particii-au Apim-kations.

§ 508.

C, a Canadian, was extradited to the United States from Canada
on a charge of hirceny, made by the United States marshal for the

eastern district of Michigan before a police justice of the city of

Detroit The act on which the charge was based was the taking of

a boat which was at the time in the custody of the marshal under a

writ of attachment issued by the United States district court. The
charge before the police justice was made November 7, lSi)5. On
December 3, 1895, a warrant was issued for C's arrest on an indict-

ment found in the United States district court, charging him with

obstructing the United States marshal in the execution of n writ, the

act involved being the same as that in the proceodirgs Inifore the

State magistrate. This Federal charge was not em'»raced in tlie

extradition proceedings, the oifense not being included in the treaty.

The warrant of extradition was issued by the Canadian Government,

May 19, 1896. On this warrant C. was brought to Detroit, where he

Avas examined in the police court and bound over to fhe ensuing term

of the recorder's court. Being admitted to bail by this court, he

returned to Canada ; but, in December, 1890, the extradition charge

against him being still undisposed of, he came back voluntarily to

Detroit, where, on December 10, 189G, he was arrested on the warrant

issued a j'ear before by the United States district court. It was con-

ceded that if C. had remained in Michigan, within reach of his bail,

he would have been exempt from the second arrest; but it was argued

that, as he was during his absence in Canada beyond the control of

his sureties, he had lost his exemption. It was held, however, that

the treaty and statute secured to him a reasonable time to return to

the country from which he was surrendered, after his discharge on

account of the offense for which he was extradited ; that, when he was

arrested the second time, the proceedings on the extradition charge

were not terminated; that he " retained the right to have the offense

for which he was extradited disposed of and then to dej^art in peace,

and that this [second] arrest was in abuse of the high process under

which he was originally brought into the United States, and can not

be sustained.'"

CosKi-ovo r. Winney (1890). 174 V. S. CA.

An order setting aside the indictment mentioned in the warrant

issued by the surrendering government doas not oj)erate as an acquit-

tal of the defendant of the offence therein charged, and is no bar to

his prosecution and trial for the same offence by a new indictment or

by information.

Kx parte Foss, 102 Cal. 347, .3(J Pae. Rei). OHO.
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The fact that an indictment which was used in obtaining the extra-

dition of a fugitive proves to be defective does not prevent the finding

of a new indictment charging the same offence.

In re Rowe, 77 Fed. Rep. IGI, 23 C. C. A. 103.

A fugitive from justice charged by information with having coun-

selled and advised another to embezzle public moneys in the State of

Iowa was extradited by the Mexican (jovernment as an accomplice.

He was afterwards indicted as a principal, the distinction between

principals and accessories having been abolished in Iowa by statute.

An effort was made to obtain the prisoner's discharge on the ground

that he was sought to be tried for an offence other than that for

which he was surrendered. The court found that the iiulictment in

substance charged the same offence as that for which the extradition

was granted, and that the objection made was technical and invalid.

In re Rowe, 77 Fed. Rep. 101. 23 C. C. A. 103.

See. to the same eCfeet, State r. Rowe (Iowa, Jan. 18, 1808 K 73 N. W. 8.3.3.

A fugitive was extradited from Canada on a charge of arson com-

mitted in the State of Iowa. The information on which the proceed-

ings was based alleged that the arson consisted in the burning of a

" house," which was at the time " occupied and inhabited " by certain

persons in carrying on business. The indictment on which he was

convicted charged him with the burning of a " store building." which

was '• occupied '" as such by certain persons. Held, that the word
"' house," as used in the information, could not be considered as a

dwelling house, but must be construed in connection with the other

averments as a building used as a store, and that there was no vari-

11 nee between the charge on which the defendant was extradited and

that for which he was tried.

Cobn r. Jones, 100 Fed. Rep. 039.

The rule against trial for another offense is not violated where a

person, extradited on a charge of setting lire to and burning a certain

briciv "' house,'' occupied and inhabited as a retail shoe store, is

indicted and tried for setting fire to and burning a certain store

" building." occupied as a store.

State V. Spiegel (1900), 111 Iowa. 701. 8:5 N. \V. 722.

A fugitive from justice was charged under the treaty between the

United States and Great Britain with the crimes of forgery, larceny,

embezzlement, and false entries, connnitted in the city of London.

The commissioner held the evidence to be sullicieut to wai'rant the

prisoner's connnitment for extradition, and committed liim generally

on the charges made. The })risoner applied for a writ of habeas
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corpus, on the ground, among others, that, as he could be tried only

for the offence for which he was surrendered, the demanding govern-

ment and the conunissioner should have elected a particular ofTeuce,

and that the commissioner, if he deemed the evidence sufficient to

commit upon one of the charges, should not have committed upon the

others. It was held that the objection was invalid, the court saying

that so long as the prisoner was " tried upon the facts which appeared

in evidence before the commissioner, and upon the charges or one of

the charges for which he is sui'rendered, it is iunnaterial whether the

indictment against him shall contain counts for forgery, larceny, or

embezzlement. That is a matter of practice with which we have

nothing to do.'*

Bryant v. TInited States, 107 IT. S. 104, 17 S. Ct. 744.

A person arrested on board an American ship, while he is return-

ing to the United States, is not entitled to claim imnninity from trial

for offences other than that embraced in proceedings which had been

set on foot to secure his extradition under a treaty.

Ward V. State, 102 Tenn. 724, 52 S. W. DOG.

May 19, 1891, the Department of State brought to the attention of

the British minister the report that Leda Lamontagne, who had been

extradited to Canada on a charge of arson, was detained in jail in

Canada without trial on a commitment for contempt of court for

refusing, subsequently to her extradition, to testify against her

brother, who was afterwards convicted and executed on a charge cT

murder; and that her extradition was obtained for the purpose of

using her as a witness rather than of prosecuting her on the charge of

arson. Should this be the case, it constituted, said the Department of

State, an abuse of extradition process which it was not supposed that

her Majesty's Government would countenance. But there was, said

the Department, another aspect of the case, namely, the bearing of

the provision of the convention of July 12, 1889, prohibiting trial for

any other than the extradition offence. The insertion of this stipu-

lation was first entertained by the United States on the urgent

demand of the British (lovernment ; but, even before it Avas adoj)ted,

the Sui)renie Court of the United States, acijuiescing in the contention

of the British (lOvernment in the Winslow case, decided in the case

of Rauscher, in 188G, that a fugitive deliv<Mvd up under a treaty for

one offence could not be tried for another.

The British minister, in a note of June 27, 1891, stated that the

prisoner was detained as alleged, but that it was the intention of the

authorities to try her for the offence for which she was surrendered,

and he pointed out that the offence for which she was sentenced was

committed subsequently to her extradition.
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The Department of State, July 11, 1891, replied that, while this

was true, the question at issue was whether in refusing to answer the

question put to her Leda Lamontagne did not stand under the pro-

tection of the treaties; that the stipulation in the convention of 1889

against trial for another offence was understood to signify that the

fugitive was delivered up for the solo purpose of being tried for the

offence for which the extradition was granted, and that in regard

to other matters occurring previously to extradition he was not

to be regarded as being subject to the jurisdiction of the government

which obtained his surrender till he should have had an opportunity

to return to the jurisdiction of the surrendering government. On
this principle the courts of the United States had lately, said the

Department, refused to permit an extradited person to be served with

process or be detained in civil proceedings.

June 15, 1892, the British legation stated that the prisoner had

been arraigned on the charge on Avhich she was extradited and had
been duly convicted nnd sentenced ui)on it.

The Department of State declared that in view of these facts the

Government was satisfied that her extradition Avas sought in good

faith, and would not mider the circumstances request a commutation

of her sentence.

Mr. Adee. Act. Soc. of Rtato, to Sir .T. r;uineefote, British niin., May 19,

1891, MS. Notes to (Jroat Britain. XXT. 419; Mr. Wliarton, Act. Sec.

of State, to Sir .1. Pauiicefote, .Tuly 11. 1S91, id. 4()7 ; Mr. Foster, Sec.

of State, to Mr. Herbert, July 1(>, 1S92, id. XXIL 10.

In issuing its warrant for tlie surrender of tlie fugitive in tills case, tiie

Department of State declined to aslv for a stri)ulatlon wbicii was
desired l)y counsel that slie sliould not l)e examined as a witness

against lier i)rother. Whether tlie precise point was covered by the

treaty, it was, siiid the Department, unnecessary then to consider.

If it was, a guaranty was unnecessary ; if it was not, it would be

improper to ask for a guiiranty. 'I'he Fiiited States had always

acted on tliis principle, and liad contended for its observance by

Great Britain in tlie Winslow case. (Mr. Wharton, Act. Sec. of

State, to Mr. Hall, Aug. 2(>, 1890, 179 MS. Dom. Let. 3.)

The Department of State, in transmitting the warrant of surrender to

the British minister, informed him that it had refused to ask for the

stipulation above mentioned. (Mr. Wharton, Act. Sec. of State, to

Sir J. I'auncefote, Aug. LNI. 1890. MS. Notes to Great Britain, XXI.
2G7.)

4. lNri.in)i:i) Okkkncks.

/

§ 599.

"Your letter of the 15th instant addressed to the President, in

regard to the case of James and Alfred Henderson, extradited to

Canada on the charge of assault Avith intent to commit murder, has

been referred to this Department.
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" The question raised by your letter is as to the right of a demaml-

ant ijoveniiuent in extradition to introduce in an indictment varvin*;:

phases of an offense. It is not necessary to consider, in connection

with the present application, whether, after Canada has obtained

possession of a prisoner on extradition pro(;ess directed to the United

States, where the prisoner was arrested, the prisoner under the treaty

can be prosecuted for other offences than that specified in the demand
and warrant. That question does not arise in the present case. The.

indictment on which the prisoner was tried contained two counts:

One for assault with intent to kill, the other for assault to do bodily

harm. He was acquitted on the first of these counts and convicted

on the second,. The count for assault with intent to kill, on which he

Avas acquitted, is an extraditable offence under the treaty, but not so

assault with intent to do bodily harm. Were assault with intent

to do bodily harm an offence utterly distinct from assault with intent

to kill, then the question put in the petition Avhich accompanied your

letter might be considered. But there is no such variance between

the two offences. The second count is to be regarded as merely a

formal variation of the first. Tinder these circumstances this Depart-

ment holds that there is no ground whatever for the intervention

of this Government in the matter."

Mr. Bayard, Sec. of State, to Mr. Essery, May 2(>, ]a8.">, 155 MS. Doui.

Let. 401.

" I have received your letter of the 18tli instant, in further refer-

ence to the case of Charles Young, who was recently extradited from

P^ngland.

" In reply I have to say that, since the decision of the Supreme
Court in the liauscher case, it is believed by the Department to be

well settled that a fugitive secured by extradition can neither be law-

fully tried nor punished except for the offense for which his extra-

dition was granted. And this rule holds g()<)d notwithstanding the

offense for which it is projwsed to try or convict him be included in

that for which his extradition was granted, unless the former is also

included in the treaty, which is not the case here.

" It is proper to say that this is also the view taken by the T5ritish

Government.''

Mr. TTbl, .\(t. Sec. of State, to Mr. Ilanfonl. .Vpril 21, 18!)4, 19(> MS. Dom.
Let. 44:?. ^

After the foregoing letter was written, the British ambassador at

Washington enclosed to the Department of State a petition from

Young, who was a British subject, in which it was stated that he was

surrendered for " assault with intent to commit murder," and that,

when tried for that offence, on an indictment containing two counts,
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one of which covered a lower grade of assault, he was acquitted on the

former count and convicted on the latter. Young raised in his peti-

tion the question whether this was inconsistent with the treaty, and

on this question the ambassador requested the opinion of the Depart-

ment. The Department replied that Young might invoke judicial

remedies, and that, so long as they were open to him, it did not " feel

warranted in expressing an opinion upon the question." Its previous

definitely expressed opinion seems thus to have been impliedly with-

drawn.

For the answer of the I)oi)artineiit to the ambassador, see Mr. IJhl, Act.

Sec. of State, to Sir J. Pauncefote, May Hi, 1894, MS. Notes to Gr.

Br. XXII. 539.

A person delivered up under an extradition treaty on a charge of

assault with intent to connnit nuirder cannot be convicted of an

assault with intent to do great bodily harm, although under the laws

of the State a j)erson may be convicted of the lesser crime under an

indictment charging a higher.

People V. Stout (Young's case), .SO N. Y. S. SOS, SI Hun, 336, citing United

States r. Kauscl)er, 119 U. S. 407, and People u. Cross, 135 X. Y. 540,

32 N. E. 24(j.

See, to the same effect. People r. Ilannan, ,30 N. Y. S. 370. 9 Misc. Rep- '^W.

For a review of the decisions on the (piestion of trial for another offence.

see 10 Am. St. Rep. 207, note; N. Y. L. J., Feb. 28, 1890, reprinted in

22 Chic. Leg. N. 221.

A. AV. Piatt was extradited from Canada on a charge of murder,

and, on his trial for that offence, in Kentucky, was convicted of vol-

untary manslaughter. The point was raised, through the British

charge d^iffaires ad interim, that the prisoner Avas convicted of a

crime other than that for which he was extradited, in that at com-

mon law it was not admissible to convict of manslaughter on a trial

for murder. The Department of State held that the rule of the com-

mon law was otherwise, citing IMackstone's Comm. '201 ; Bishop,

Crim. Law, § 795; Moore on Extrad. § 171 ; Keg. r. O'Brian, 2 Carr.

& K. 115, 1 Denison's Cr. Cas. 9; Kex. v. Chatburn, 1 Moody Cr. Cas.

403; and added:
" The conclusion reached is in harmony witli the ruling of this

Department made by Secretary Bayard, and set out in a note to sec-

tion 171 of Moore on Extradition. The ruling was adverse to the

contention which was there made in l)ehalf of J. and A. Ilender.^on,

who had been extradited to Canada on a ciiai'ge of an assault with

intent to commit murder, and were convicted of an assault with intent

to do bodily harm. This (iovernment refused to intervene, on the

ground that they were tried for the offense for which they were sur-
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rendered ; and the conviction of the lesser offense, inchided in the one

charged, was not in contravention of the terms of the treaty.

" The treaty declares that ' no person surrendered shall be triable

or tried for any crime or offense other than the offense for which he

was surrendered.'

" Piatt was tried for such offense, and the trial, conviction, and
judgment seem to have been regular, according to the course of the

common law; and the conviction being in due form does not in itself

contravene the letter or the spirit of the treaty.

" If, however, this conclusion be erroneous, it is competent for I*latt

to have the question judicially determined.
" The treaty being the supreme law of the land, he has a remedy by

way of appeal for the correction of any (jrror conmiitted in violation

of his treaty rights. Any intervention by this Government at present

would therefore be premature."

Mr. Sberruan, Sec. of State, to Sir J. Pauncefote, Brit, amb., No, 840, Nov.

26, 1897, MS. Notes to Brit. Leg. XXIV. 08.

5. Judicial Remedies.

§ GOO. -

Edward Underwood, a citizen of the United States, was extradited

from Canada in 189(5 on a charge of murder committed in Texas.

He was tried and acquitted, but was immediately afterwards re-

arrested on two cliarges of robbery committed prior to his extra-

dition, and on these charges was found guilty and sentenced to 16

years' imprisonment. This sentence- was duly affirmed on appeal.

The British ambassador subsequently lodged a protest against the

imprisonment, as a violation of Art. III. of the treaty of 1889. It

appeared that at no time during the judicial proceedings did the

prisoner raise the question of his privilege from trial for another

offence under that article. On these facts it was advised that, as the

question was of a judicial nature, there were no steps to be taken to

fulfill the obligations of the treaty except through the appropriate

judicial proceedings, which the Department of Justice expressed its

readiness to facilitate in every jDroper way, if it should be deemed

advisable by the prisoner or by those interested in his behalf to

apply for a writ of habeas corpus.

Griggs, At.-Gen., Mareh 27, 1901, 2.3 Op. 4.31.

This opinion was renflirnied l)y Knox, At.-Geri., Dec. 24, 1901, 23 Op. 004,

in the case of Henry E. Acosta, who, after serving a sentence in

Florida, on conviction of an offence for which his extradition was
obtained from Mexico, was on the day of his release, as the Mexi-

can Government complained, innnediately rearrested for another

offence committed prior to his extradition. In the course of his
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opinion Attorney-General Knox said :
" I do not mean to Intimate

tluit liis only resort is to the courts, or that if they deny him any

rights which he may possess, the Federal Government is powerless or

free from obligation to interfere in that which may then be a matter

of international obligation. . . . My present opinion is only

intended to intimate that his primary resort is to the courts, and

that the executive department ... is under no obligation to

take steps to protect Acosta in his legal rights until he has himself

asserted them in the judicial department."

The opinion of Attorney-General Griggs was in substance com-

municated to the British embassy, with the statement that, imder

the circum.stances, while the Department of State recognized the

binding obligation of the treaty, the usual rule touching denial of

justice by municipal courts before resort was had to diplomatic

intervention should be observed.

Mr. Hay, Sec. of State, to Lord Pauncefote, British ambass., April 3,

1901, No. 2127, MS. Notes to British Leg. XXV. 502.

G. Question or Consent.

§ 601.

" I have the honor to acknowledge the receipt of your note of the

4th instant, enclosing a declaration made by Joseph Stupp, under

date of January 18, 187(5, in which he renounces the right granted to

him by Article III. of the treaty of March ID, 1874, with Belgium,

and declares his willingness to be tried for theft, as charged in the

indictment, and conveying, at the same time, the additional informa-

tion that Stupp has been found guilty of all the crimes with which he

was charged."

Mr. Fish. Sec. of State, to Mr. Delfosse, Belg. min., Feb. 11, 1870, MS.
Notes to Belg. Leg. VII. 41.

Art. HI. provided tliat tlie treaty .should not apply to any offence com-

niitt<Hl prior to its date, except nmrder and arson. The theft in

(juestion, which was connnitted prior to that date, as were all the

crimes with wliich Stupp. alias Vogt. was charged, was therefore ex-

cluded. Mr. Fish, by his simple response, llie whole of which is here

given, imi)liedly as.sented to Stupp's voluntary waiver of innnunity.

By the treaty with Belgium of June 1."?, 1882, Art. 111., trial for another

than the extradition offence is inhibited, without the consent of the

suri'endering government.

See Mr. Wharton. Act. Sec. of State, to .Mr. Nicoll. ,Iune 14. 1S;)2. 18<) MS.

Dom. Let. (182.

In 1888 two j)ersons charged with forgery in North Carobna fled

to Canada, where they were apprehencU'd for extradition. While

under arrest they entered into an agreement with the United Stales

attorney for the eastern district of North Caroliiui, as representing
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that State in the matter, to the effect that, if they should surrender

themselves to the person designated by the President of the United

States to receive them and return to North Carolina, there to he dealt

with according to hnv, thej- should not be tried in the courts of the

United States nor in the State courts on any charges other than those

for which their extradition was sought. The fugitives returned to

North Carolina, and were tried and convicted for forgery. They
subsequently sought to be released on the ground that they were tried

for a statutory forgery, whereas if they had been regularly extradited

the}^ could have been tried only for connn(m-law forgery. The court

took the view that the agreement under which the prisoners returned

had not been violated, but added that, if it had been violated, they

should have raised the objection at their trial and could not set it up
on habeas corpus after they had been duly tried and convicted.

In re Cross, 43 Fed. Rep. 517.

" I have the honor to acknowledge the receipt of your note of the

10th of January last in relation to the case of Jacob David, a citizen

of the United States, who Avas extradited from Germany to the

United States in January, 1893, on charges of forgerj' and of fraudu-

lent use of forged papers.

" In order to present this case in its proper light, I will briefly refer

to the prior correspondence. On the 2r)th of January, 1894, your

excellency, acting under the instructions of your Government, ad-

dressed to me a note in which you drew attention to certain state-

ments in the American press in which it was represented that David,

apparently after his extradition, was indicted for the offenses of

larcen}^, forgery, and embezzlement—all of which were embraced in

one indictment, and that when arraigned on this indictment he

pleaded guilty and was sentenced on the charge of larceny, the other

charges being dismissed or abandoned. It appearing, according to

these representations, that David had been arraigned and sentenced

on a charge for Avhich his extradition was not, and under the treaty

between the United States and Ciermany could not have been, de-

manded, you requested me to inform you whether he had ' actually,

since his extradition, been criminally ])rosecuted for any acts' other

than those for which he was surrendered.

" Inquiry of the governor of Illinois, against the laws of which

State David's offense was connnitted, elicited the fact that in October,

1892, he was indicted for forging a bond and also a transfer of stock.

He had previously been indicted for larceny. AVhen, more than a

year afterwards, he was brought back on the charges involving for-

gery, he offered to plead guilty to the charge of larceny if the other

charges against him should be dismissed. This offer, which seems to

have been dictated solely by motives of self-interest on the part of
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David, was accepted by the State, and after pleading guilty to the

charge of larceny he was sentenced to a term of imprisonment, which

expired about five months ago. These facts were duly communicated

to your excellency. It appears from them that David was not prose-

cuted after his surrender on the charge of larceny, but that, having

previously been charged with that offense, the indictment for which

was still pending, he sought to plead guilty to it in order to avoid a

prosecution for the offenses for which he was extradited. The volun-

tary character of the proceeding on the part of David is shown not

only by these circumstances, but also by the fact that it has not been

suggested that he fancied himself to have any ground for complaint.

Indeed, it may well be assumed that he owes his liberty to-day to the

lenient compliance of the authorities of Illinois with his wishes.

" The circumstance that in your note of the 10th of January you

refer to ' the extension of the criminal prosecution of Jacob David to

other acts than that for Avhich the extradition was granted,' and

protest in behalf of your Government ' on the ground that in the

present case proceedings have been instituted against the extradited

person without its consent for acts for Avhich the extradition was not

granted,' has led the Department to doubt whether the facts in the

case, as they are herein again set forth, have been correctly api>ro-

hended by the Imi)erial (lovernment. It certainly appears that there

was no extension of the prosecution of David, and that no new pro-

ceedings were instituted against him after his extradition. But,

whatever may be the understanding of the Imperial Government as

to the facts in the case, there are certain propositions of law laid

down in the note of your excellency from which this Government is

comj^elled to dissent. It is said to be the opinion of the Imperial

Government that rights can not in general be derived by an extradited

criminal from the treaty under which his extradition is granted, since

extradition treaties ' rather create rights only between the (iovern-

ments concerned.' This Department was not aware that such was

the law in Germany. It certainly is not the law in the United States.

It is true that at one time various courts in this country held the

opinion now expressed by your excellency in behalf of the Imperial

Government, and, acting upon that oi)inion. they maintained that an

extradited ])erson could, in spite of his ])rotest, be prosecuted for

offenses other than that for whicli he was delivered uj), unle;^s the

surrendering (lOvernment formally objected. But, since the decision

of the Supreme Court of the ITnited States in the case of Kauscher, it

has been the settled law" of the land that the exem])tion fi-om such

prosecution is so far a pei'sonal right that the exti'adited person may
demand and obtain its judicial enforcement.

" This Department is not unaware of the fact that it is ofttMi loosely

said that the exemi)tion from trial for offenses other than that for

H. Doc. 551—vol 1 21
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Avliicli extradition was granted is a right belonging to the surrendering

Government rather than to the person surrendered. When j)roi)erly

interpreted, the meaning of this statement appears to be only that if

the surrendering (iovernment waives the right the individual can not

set it up. To permit him to do so would be to concede what no state

will now admit, viz, that a fugitive from justice can claim, as against

the country of refuge, a right of asylum. As the (Government of the

country of refuge may, in accordance with its own laws and views of

policy, deliver up fugitives from justice against their will, so, after

their surrender, it may waive the limitations which it may have seen

fit to impose in regard to their trial.

" But, while the fugitive does not acquire any right as against the

surrendering Government by reason of his extradition, it seems equally

plain that the surrendering (iovernment does not. by reason of the

same transaction, acquire any right as against the person surrendered.

For this reason the Department is unable to regard as sound the

proposition advanced in the note of your excellency that 'the declara-

tions of the criminal can not be taken into consideration.'

" It is not difficult to show that this proposition, when followed to

its logical consequences, carries us beyond any rule ever laid down
on the subject of limitations as to trial. The case, with reference to

which extradition treaties are made, is that of the recovery and prose-

cution of an offender against his will, and it is with reference to such

a case that the rules of extradition are usually discussed. The object

of the whole system is to punish crime, not to protect it ; to compel

offenders to submit to prosecution, not to ])revent them from doing so.

" With the idea of compulsory prosecution in view, it is laid down
as a general rule, not merely that a ]:)erson deliA'ered uj) shall not be

tried for an offense other than that for which he was surrendered, but

that he shall not be so tried until he shall have had an opportunity to

return to the jurisdiction of the surrendering Government. This is

the construction given by writers to the limitation as to trial, whether

the limitation be expressed in terms thus comprehensive or in terms

more brief.

" It needs no argument to shoAV that this rule necessarily presup-

poses the right and the power of the accused voluntarily to waive his

immunity from trial. AYhile it assumes that he is averse to trial, it

treats his (miission to leave the jurisdiction as an implied waiver of

his exemption. It is obvious that such a waiver could not be implied

from his conduct if he had not the power to make it by an express

declaration. The theory advanced by the Imperial (lovermnent

would place the accused imder a j^ositive disability and convert a rule

made for his protection into a means of opj)ression. It would de-

prive him of his free volition by denying him, after his surrender, the

freedom of action which he enjoyed before, when it was within his
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power voluntarily to deliver himself up to be -tried for any luid every

offense with which he was charged.
'* Of the possible practical consequences of such a theory the case

under consideration affords an excellent illustration. By the accept-

ance of his offer to plead guilty to the charge of larceny. David ac-

quired iinunniity from punishment on graver cliarges, and soon ac-

k
quired his liberty. Had he been deprived of his freedom of action, he

might have been required not only to undergo trial and probably

longer imprisonment on the charges for which he was surrendered,

but afterwards to become a fugitive from justice again in order to

avoid prosecution for larceny. The proposition he made, and of

which he secured an acceptance, Avas manifestly for his advantage.
"' Such being the views of this (iovernment. I do not see any ground

for attempting to bring to account the oilicials of the State of Illinois

who participated in the transaction to which David was voluntarily

a party. Nor can this Oovernment undertake to guarantee in each

particular case that a fugitive surrendered for one offense will not

voluntarily submit to be tried for another, srnd that the courts, should

he so submit, will refuse to try or punish him."

Mr. Gresbani. Sw. of State, to Baron Sauriua, Geriuan amb., Feb. 20,

1895, For. Hoi. ]8!».j. I. 4!)2.

" In reply to your excellency's note of the -iCth of February last,

relative to the extradition of Jacob David to the United States au-

thorities, I have the honor, in obedience to instructions received, to

submit the following renuirks to your excellency :

" The Imperial (government has taken cognizance, with great inter-

est, of the statements made in the aforesaid note, and is able to agree

with some of them entirely.

"As is therein remarked, with reference to theRauscher case, a crim-

inal who has been surrendered to the Ciernuin authorities may. in the

opinion of the Imperial Govermnent. Avhen arraigned before the (ier-

nu\n courts, a})})eal to the treaty under which his extrailition has been

granted and demand that its provisions be executed. This is the case

at least when the treaty in cpiestion has been ratified by the i)roi)er

legislative bodies and has been made public in the manner recjuired

for laws.

" The treaty then is, at the same time, a law, ami the accused may
demand, as he may in the case of any law, that it be executed, and

nuiy oppose its violation by the same means by which he may oppose

the violation of other laws. To that extent it is ti'iie that an exti-a-

dited j^erson may derive rights, as regards the conntry to which

the extradition has been granted, fi'om the treaty as from a law of

the land. That, however, is a domestic affair of this country, and

was consequently not referred to by the Imi)erial (ioxernmeiU in the
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first statement which it made to your excellency in the note of this

embassy of January 10, 1895. For, between the two Governments,

the international side only comes into question, and, while the Impe-

rial Government claims that an extradited criminal can derive no

rights from a treaty between two states, as being an international

instrument, it thinks that the United States Government will not

object to this. The two ways of considering the question do not ex-

clude one another. A treaty of extradition has a double character,

both as a law of the land and as a standard of international law.

The first side of the case has been thoroughly discussed in the note of

the Honorable Mr. Gresham, Secretary of State. The second side

has, however, in the opinion of the Imperial Government, not received

sufficient attention. For, while an extradited person may be author-

ized to renounce the rights which he may himself derive from the

treaty as a law, the rights are not thereby affected which the extra-

diting state has acquired—as regards the ether state—from the

international instrument of extradition. Those rights are within the

domain of international law and are entirely independent of the Avill

of the extradited person.

" Your excellency's note of the 26th of February last seeks, it is

true, to show that those rights are, to a certain extent, independent

of the will of the extradited person, inasmuch as it states that extra-

dition treaties are concluded for the recovery and prosecution of an

offender against his will, that the limitations to which the prosecution

is subjected by the treaty form a rule made for his (the offender's)

protection, and that he would be deprived of his free volition if the

freedom of action were denied him after his extradition which he

enjoyed before. The Imperial Government, however, does not think

that it can fully share all these views.

"Although it may usually be the case that an offender is extradited

against his will, this by no means belongs to the conception of extra-

dition. It not infrequently happens that a fugitive criminal declares

that he is willing to be surrendered, and it is quite conceivable that

such a person should consent before, as David did after, his extradi-

tion, to be prosecuted for acts other than those provided for in the

treaty.

" Would the United States Government suppose that such a decla-

ration was deserving of consideration, and that, for instance, a crim-

inal who should be surrendered by the United States to Germany
would, on giving his consent thereto, be sentenced by the German
courts for a jiolitical or military offense, or for an act which, accord-

ing to American ideas of law, was not even a criminal offense? The

Imperial Government would not suppose such a thing if the case

were reversed. It holds the opinion, on the contraiy, that when an

offender does not appear before the courts whose duty it is try him,
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and thus furnishes ground to one state to ask legal aid of another,

his will, as regards the arrangement to be made V)y the two states

ooncerning his extradition, can no longer be entitled to considera-

tion. As no American officer whose duty it is to take charge of a

criminal who has been surrendered by Germany would set such crim-

inal at liberty on his declaring that he would voluntarih' appear

before the proper American court, just so the Imperial Government

can attach no significance to such a person's declaration that he

thus submits to prosecution, as if he had appeared voluntarily; it

can do so neither when such declaration is made after extradition nor

when it is made before. If an offender has once failed to apear vol-

untariW, he can not afterwards pretend that he has appeared. An
enforced return then takes the place of a voluntary appearance, ap-

plication therefor being made by one state and granted by another,

and, in the view of the Imperial Government, such enforced return is

to be considered as an international act, from the point of view of

public law. To what extent such legal aid is to be rendered depends

upon the agreement that has been made, once for all, by means of a

treaty of extradition or for that particular case.

" The main object to be kept in view in such cases is, as is perti-

nently remarked in your excellency's note of February 20, to punish

crime, not to protect it. When the state to which application is

made grants the application, but only on certain conditions, this is

to be explained by the fact that, while it is perfectly willing to lend

the foreign state the required legal aid, it must, to some extent, con-

sider its own sovereignty and its own interest. Thus is explained

the fact that extradition is not granted for acts that are not punish-

able in the state to which application is made. The latter state,

in the opinion of the Imperial Government, will not be likely to aid

in the punishment in another state of a person whom it does not

itself consider a criminal, and if it requires that the extradited per-

son shall not subse<iuently be held responsible for such acts, it does

so for the purpose of upholding its sovereignty and its views of

what is right. It seems evident that this state right is dependent

solely upon its (the extraditing state's) will, and that it can be

renounced by it only, and not by the person extradited. That j)ers<)n

may secure immunity from punishment under the pi-otection of such

reservations, but that is only a consequence, not the object of this

or of any similar reservation made in connection with the extradition.

If, for instance, no provision is made in the treaty in force bi^tween

Germany and the Ignited States for extradition for embezzlement and

theft, the lack of such provision is evidently not to be ascribed to the

fact that one of the two parties thinks that a man who has been guilty

of one of these offenses deserves to be protected from the other state,

but to the fact that when the treaty was concluded these olt'enses were
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not considered bv the two parties as l>eing of sufficient importance to

warrant them in assuming the international obligation to extradite

and the burden upon their own sovereignty which is therein involved.
'* In their own interest the treat\-inaking parties have thus re-

stricted their obligation to grant extradition, and if a criminal derives

any advantage therefrom this is unfortunately not to be avoided

while the existing treaty is in force, and must be accepted as an unde-

sirable consequence of that restriction. It would, however, in the

opinion of the Tmix'rial Government, be wrong, and would not apj)ear

to be in harmony with the principle u[)held by the United States

Government, viz, that the object of extradition is to punish crime, not

to protect it, if the jjrotection of the criminal were to be regarded as

the real object of the restrictions made in connection with extradition,

and if the renunciation thereof were to be made dependent upon his

will. The state to which application for extradition is made derives

from the international act of extradition rights which belong to

international law, and which can be renounced by none but the state

alone.

" The Imperial Government therefore thinks, to its regret, that it

must maintain its protest against the action taken in the United

States in the case of David. It has considered the procedure in that

case exactly as it is rehearsed in your excellency's note of the 'iOth

ultimo [meaning February 20]. In that rehearsal it finds confirma-

tion of the fact that David was sentenced in the United States for

an act for which his extradition could not have been demanded ac-

cording to the treaty, and for which he should not have been pimished

without the consent of the Imperial (iovernment, so long as he was

in the power of the American authorities in consequence of the

extradition.

"As the United States Government declares that it can not under-

take to guarantee, in each particular case, that no repetition of such

proceedings shall occur, the only thing that remains to be done, in

the opinion of the Imperial Government, is to settle the point l)v

means of a new treaty of extradition, so that such treaty, as a law of

the land, may furnish a proper criterion to the American courts.''

Baron Saiu'ina. CJermau ainb.. to Mr. (Jresliani. Sef. of State. April 0.

ISO.-). For. IM. WXi, I. 404.

The Mexican (ilovei'mnent having iiKjuired whether the Govern-

ment of the Ignited States would grant permission for the trial of

Antonio Vizcarra. who had been extradited to Mexico and convicted

on a charge of embezzlement, on the further charges of making an

attack on a mail coach, of destroying correspondence and a telegraph

line, and of kidnaping and robbery, of all which the evidence showed
him to be guilty, the Department of State replied that as the treaty

1
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of 1801 did not authorize either government to consent to the trial

of an extradited fugitive for a crime other than that for which he

was surrendered, and as the treaty of I'SDl) was not retroactive, it was

not in its power to give the desired permission.

Mr. Hay, Sec. (if State, to Mr. Aspiroz. Mex. auib.. No. 81. .April (>. UK)(».

MS. Notes to Mex. Leg. X. .ll'.*^.

7. Civil Suits.

G02.

" The case of Adriance v. Lagrave, 59 X. Y. 110, has been cited as

.supporting the doctrine hehl by Judge Benedict [United States i\

Lawrence, 13 Bhitchf. 295], and undoubtedly the language of the

opinion delivered by Chief Justice Church, for the court, in that

case, adopts the reasoning of Judge Benedict's opinion. Consider-

ing the high character of that court, it may be proper to make an

observation or two on that case. First. It seems that while Lagrave

was held for trial in this country under extradition proceedings, by

which he was removed from France under the treaty of 1843 with

that nation, being out on bail, he was arrested under a writ in a civil

suit for debt, which issued from one of the courts of the State of

New YoMf. He made a})plication by a writ of haheas corpus to be

released from this arrest, on the ground that he was j)rotected froui

it by the terms of the treaty under which he was surreuderetl, which,

in that respect, are similar to those of the treaty of 1842 with Great

Britain. The difference between serving process in a civil action

brought by a private party, whether arrest be an incident to that

j)rocess or not, and the indictment and })i-osecution of a person

simiJarly situated foi- a crime not mentioned in (he treaty of extra-

dition under which the defendant was l)y force brought to this

country, is too obvious to need conuneut. And while it is unnecessary

to decide now whether he could be so serv(>d with i)rocess in civil

proceedings, it does not follow that he would be equally liable to

arrest, trial, and conviction for. criuie. and especially a crime not

enumerated in the extradition treaty, and connnitted before his

removal. Second. The case of Adriance r. Lagrave was decided in

the supreme court of the State by an order discharging [..agrave

from ari'est under the writ, and the writ was vacated. This judg-

ment was the unanimous opinion of the court, in which sat three

(Uiinent judges of that State, to wit, Daniels. Davis, and Brady. In

the court of appeals this judgment was revei'sed by a dividi'd coui't.

Judges Folger and (irover dissenting."

Miller. .!., (Iclivcriiitr o|)iiii()!i of (ourt in riiilcd Stntcs r. Kausclicr. 110

U. S. 41i<i; Mooro on Kxtraditioii. I. JtiT.
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It wiis advised by Mr. riiillips, Solicitor-Genernl. July KJ, 187') (ir> O]).

501). in tlio ciiso of Lawrence, that as a fu>;itiv«,' eriminal wlien sur-

rendered was. in the al)sen<'e of a stii)ulation to the eoiitrary. deliv-

ered ui) to justice " jjenerally. absolutely, and simply," he uiiKht be

prosecuted for offences other than that for which he was surrendered,

and by parity of reasoning niifjht be served with process and even

arrested in civil actions. The only authorities cited by the Solicitor-

General were the cases of Caldwell, 8 Blatchf. 131 ; Adriance v.

Lagrave. 59 N. Y. 110; Clarke on Extradition. 2d etl.. p. nO. and note;

and certain parts of the reiM>rt of the British Connnission on Extra-

dition of 1S(i8—all antedatinj;;. as did the Solicitor-General's opinion

itself, the controversy in the Winslow case.

While it has been held that the plaintiff in a civil action, who has

wrongfully l)r(»ught the defendant within the jurisdiction by extradi-

tion pioceedings, cannot take advantage of his own wrong, yet it

has also been held that where no such connection exists the defendant

is liable to civil actions. (Martin v. Woodhall, 5(> N. Y. Super. Ct.

439.)

A contrary view, however, has been taken on the strength of the principles

laid down by the Supreme Court in U;iuscher"s case. (In re Heinitz,

39 Fed. Hep. 20-1: Moore on Extradition. I. §§ 1S4, 185, pp. 270-272.)

See, also, In re Baruch. 41 Fed. Keii. 472; Moore on Extradition, I. 273-

280.

The position that statutes for the ])rotection of an extradited person

from general criminal pro.secution do not a|)ply to civil proceedings,

is sustained by Allen r. Dykers, 3 Hill, .59.3. 597; Childs v. Smith,

55 Barb. 45. 53; Rich r. Husson, 1 Duel. (')17, ()21 ; Billings v. Baker,

28 Barb. 343.

The same view has been taken by the English courts in I»ooley r. Wetham,
15 L. K. Ch. D. 435; Moore on Extradition. I. 270, 740-741.

VI. IRREGULAll RECOVERY OF FT GITIVE.

§ 603.

" I have received your letter of the 12th of January, in reply to

which I have to inform you that no definitive answer has yet been

received to tlie application for the release of Mr. Hooper, hut a com-

munication has been made by the Canadian government to the

British minister residing here, stating that the transportation of

Mr. Hooper from within the State of New York into Canada was

made entirely by citizens or pei'sons residing in the State, in

which no person subject to the Canadian government cooperated.

Should this prove to be the fact, the 'only ivmedy for the violation

of our jurisdiction appears to be by legal process within the State

of New York against tht offenders.''

Mr. Adams, Sec. of State, to Mr. .lackson, .Tan. 24, 1822. 19 MS. Dom.

Let. 248.

See, for numerous cases, 1 Moore on Extradition, Chap. VII.. j). 281 et seq.
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A nation claiming a fugitive from justice cannot invade the terri-

torial waters of another state for the purpose of arresting such

fugitive.

Mr. Buchanan, Sec. of State, to Mr. Wise, Sept. 27, 1S45, MS. Inst. Brazil,

XV. 119.

As to "kidnaping" in Canada, see Mr. Fish, Sec. of State, to Mr. Wil-

liams, Aug. 23, 1873, 100 MS. Doni. Let. 2.

In 1849 it was reported in the press that a Spaniard named Juan
Garcia, alias Juan Francisco Key, a political refugee from Cuba, who
had escaped to New Orleans, w^as there, by order of the Spanish

consul or of the Spanish or Cuban government, kidnapped or enticed

on board a vessel ostensibly ])ound for St. Thomas, but in reality for

Havana, and taken back to Cuba. The American consul at Havana
was instructed to investigate the case, and, if he found it to be true

that the Spanish authorities or their agents had been concerned in so

gross an outrage upon the sovereignty of the United States, to demand
of the captain-general of the Island the prompt surrender of the per-

son in question, in order that he might be sent back to New Orleans,

as well as the punishment of every individual concerned in the crime.

The consul was also instructed, in case he should have occasion thus

to address the captain-general, to declare, in the name of the Presi-

dent, that such a violation of the sovereignty of the United States, if

committed by the Spanish or Cuban authorities or with their sanction

and connivance and not |)r()mptly and satisfactorily atoned for. would

be regarded as a ground foi' bringing the matter to the attention of

Congress with a view to such action on their part as the occasion

might demand and their patriotism and wisdom might dictate.

Mr. Clii.vton, Sec. of State, to ^Ir. ('anijibell, consul at Havana. Jul.v 28.

1840, 10 MS. Desp. to consuls, 532; same to same. Aug. 20, 1840. id.

540.

April 12, 1803, Mr. Seward complained to Lord Lyons of the abduc-

tion by two Canadian constables of two persons named Wilson and

McElvery from Port Huron, Michigan. Earl Monck, governor-

general of Canada, disavowed and ex])ressed regret for the action of

tlie oilicers, whom he had rebuked, aud otl'ered at ouce to restore the

abducted persons if the United States should recjuire it. Satisfaction

was expressed with Lord Monck's action, and, as the papers sliowed

t]»at the abducted j)ersons were feh)ns who had violated the laws of

Canada and sought refuge in Michigan, Mr. Seward statiMl that the

United States would not iusist on their liberation oi- restoration, but

would cheerfully leave them to the penalties which had been adjudged

against them by a judicial tribunal of the country whose laws they

had violated.

Mr. Seward. Sec. of State, to Lord L.vons. I'.ritish niin.. June ('», 1SG3,

MS. Notes to (Ireat Britain. X. (u.
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"The treaty of extradition between the United States and Mexico

prescriljes the forms for carrying it into effect, and does not author-

ize eitlier party, for any cause, to deviate from those forms, or arbi-

trarily ab(hu't from the territory of one party a person charged with

crime for trial within the jurisdiction of the other."

Mr. Blaine, Sec. of State, to Mr. Rol>erts. May a. 1881. 1.37 MS. Doin.

I^t. 82(5.

See, to same effect, Mr. Frelingluiysen to Mr. I{ol)erts. Kel). .'». lS8.'i. 14.">

MS. Doni. Let. 447.

Investigation liaving sliown that an attempt to abduet was successfnily

resisted, the case was held not to require further action. (Mr. Fre-

linghuyseu, Sec. of State, to Mr. Robie. ,Jan. 7, 1885, 153 MS. Doni.

Let. 590.)

See, also, Mr. Frelinghuysen, Sec. of State, to Mr. Crittenden. Dec. 12.

1884. 1.53 MS. Doni. Let. 415.

In 1891 the United States demanded the return to American juris-

diction, subject to such reguhir extradition process as the Spanish

government might afterwards institute under the treaty, of one

Rufino Rueda, who, on June 19, 1891, after his arrest at Key AVest,

with a view" to extradition on a charge of murder in Havana, was

during the night taken by Spanish agents on board of a vessel and

carried to Havana. The Spanish government caused the prisoner

to Ije returned to Key West,

See instructions of the Department of State to the .Vnierican minister at

Madrid, of .Vug. 18. Sept. 12. Sept. 1(>. and Dec. 8. 18!H, and .Manli

24, 1892. .MS. Inst. Spain, XXI. 54. (!5. (K!. 01 : and despatcli No. 21<;.

of March 5. 1892. from tlio American legation at .Madrid. 124 -MS.

Desp. from Spain.

In 1892 the British Government voluntarily agi"eed to return to

the place in the State of New York, from which he was abducted, a

boy 15 years of age, a citizen of Canada, who was kidnapped or

enticed across the boundary into Canada, and who was afterwards

tried there and convicted and sentenced to a refonnatory.

Mr. Foster, Sec. of State, to Mr. Washburn, min. to Switzerland. .Inly 27.

1892, For. Rel. 1894. (J49. (>.")0.

See .Mr. Foster, Sec. of State, to Mr. Herbert, .Inly 25. 1892. MS. Notes to

Gr. Br. XX 1 1. 20.

See, also, Mr. Ilay. Sec. of State, to L(»rd Pauncefote. No. 121t9. Dec. 31.

1898. 24 MS. Notes to Br. Leg. 413; same to same. No. lOKi, Nov. 22,

1899. 25 id. 4.

" I have the honor to acknowledge the receipt of Your Excel-

lency's note of the 12th instant relative to the action of one J. H.

Seele}', a detective employed i)y the North West Mounted Police, in

obtaining possession of the person of one George A. West, alias

• Kid ' West, and who is charged with being an accessory to the crime

of murder committed in the Yukon Territory.
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.

" No complaint has been made by the governor or other officials

of the State of Washington, of tjie manner in Avhich the possession

of West was obtained, and as it appears in the rei)ort of Mr. Seeley,

copy of which was enclosed with your note, that West signed an agree-

ment consenting to return to Dawson in the custody of an officer or

officers of Her Majesty to be tried for the offense, the Department

does not feel called upon to take any action with a view to the release

or return of West from the custody of Her Majesty's authorities.

'* From the foregoing, it follows that the Department sees no

objection to West's testimony being.made available in the murder

trial. The frank disavowal by the Canadian Government of the

violation of territory is accepted Avith great satisfaction. Under all

the circumstances, the Department is not disposed, on its own initia-

tive, to interpose obstacles to the conveyance of the prisoner to Yukon
through the disputed territory. This is subject, however, to the

understanding that the Department is compelled to reserve its entire

freedom of action in case further information should seem to require

its action.''

Mr. Hill. ActiiiR Soc. of Stato. to Lord Pjuuu-ofote, January 10, 1001, MS.
Notes to IM-ltlsh r.ojjatiou. XXV. 4:^.1.

Where a fugitive is wrongfulh' taken from the jurisdiction of

.•mothei" country, it belongs exchisively to the government of such

country to complain of the violation of its territory; the fugitive

cannot set it up, even though there exists an extradition treaty

between th(> two countries, if he was not extradited under the treaty.

Kcr V. Illinois, 11!) V. S. 4:5(i.

The fact that the original complaint on Avhich a fugitive is

arivsted charges a diffei'eut offence fi'om tliat foi' whicli he is eventu-

ally extradited, does not const it iite an irregularity which lie can set

uj) when he is brought to trial for {\\v otl'ence for which he was sur-

I'endered. The method in which a foreign govenunent may executo

jts own laws or cai-ry into effect its treaties does not concern the

government which obtains the extradition. The fugitive, when duly

suri-endered by the government from which his extradition is

demanded, cannot attack the method of his surrender and therein'

seek to defeat justice.

Hall r. Patterson. 4."» Fed. Ho]). :>.">2, citing: 1 .Moore on Extradition, §204;

Kelly r. State, l.". T»>x. App. l."iS.

Tinder Article X. of the treaty between the United States and Great

Britain of 1S4"J, which provides that the fugitive shall be surrendered

upon such evidence of criminality as, according to the laws of the

place where he is found, would justify his ap[)reliension and counn't-
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ment for trial if the crime had been there committed, it is the duty of

the authorities of the country in which he is found to determine

whether the facts alleged in the i)apers constitute an offejice within

the treaty, and, if they hold that such an offence is established and

deliver him up, their decision cannot, in the absence of fraud })rac-

ticed upon them, be questioned by the prisoner upon his triul.

Cohn r. Jones, 100 Fed. Rep. ($39, citing In re Kovve, 77 Fed. Hep. KJl.

23 C. C. A. 103.

The rule that the jurisdiction of the court is not affected by an

objection raised by the prisoner to the manner in which he was

brought before it applies to the action of a governor of a State in

obtaining the extradition of a fugitive from a foreign country where,

because of the absence of a treaty, the Government of the United

States refused a request for his surrender.

People V. Pratt, 78 Cal. 345, 20 Pac. 731.

The question wdiether the acts of the judicial authorities in a for-

eign country taking part in the extradition of a fugitive to the United

States are in excess of their authority, cannot be inquired into by the

Government of the United States.

Mr. Frelinghuysen, Sec. of State, to Mr. Romero, Mexican min., May 15,

1884, MS. Notes to Mexico, IX. (i.

VII. POLITICAL OFFEl^'CE,^.

§ 604.

"Most codes extend their definitions of treason to acts not really

against one's country. They do not distinguish between acts against

the f/overn??ie7if, and acts against the oppressions of the government.

The latter are virtues, yet have furnished more victims to the execu-

tioner than the former. . . . The unsuccessful strugglers against

tyranny have been the chief martyrs of treason law^s in all countries.

. . . Treasons, then, taking the simulated with the real, are suf-

ficiently punished by exile."

Mr. .Jefferson. See. of State, to Messrs. Carniicliael and Short, Mar. 22,

1702, Am. State Pap. For. Rol. 2.W.

See 1 Moore on Extradition, ciuii). VIII.. j). 303.

In P^ebruary, 1862, Henry Myers and J. ¥. Tunstall, American

citizens, members of the crew of the Confederate

^"'xnn^tln'
^"^ vessel Sumter, then lying at Gibraltar, took passage

on the French merchant steamer Ville de Malaga

for Cadiz, in order to obtain a suply of coal for the Confederate

cruiser. The Ville de Malaga, having called at Tangier, Morocco,,
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Myers and Timstall went * ashore, where, as they were walking

in the street, the United States consul, with the aid of a Moorish

military guard, seized them and conveyed them to the consulate,

where they Avere kept in irons till the arrival of the U. S. S.

Ino, on which they were shipped for the United States. They were

subsequently committed to military custody at Fort Warren,

Boston. The point having been raised that, because the men were

political offenders, Morocco should have been asked to deliver them

up, Mr. Seward replied that none of the treaties of the Christian

nations with Morocco excepted that class of offenders from its opera-

tion. Pie intimated that extradition treaties between Christian

nations contained such an excei:)tion, because those nations trusted one

another to prevent any abuse of their protection by refugees. No
Christian state had shown itself Avilling thus to trust the Empire of

Morocco. The utmost, he said, that could be pretended was "that

some Christian nations, including the United States, have infornjally

manifested their ai3proval of the extension of the right of asylum

granted by the Sultan of Turkey to the Hungarian refugees in the

late civil war in Austria. But they were no longer combatants;

their attempted revolution ' was ended, and the refugees were

demanded by Austria, not on the ground of apprehensions of danger

from the continued hostility, but to punish them for the treason

which she alleged they had connnitted. Assuming the facts as re-

ported, the offenders in this case were not held or sheltered in Tan-

gier as exiles, or as refugees in asylum, but they were taken in the

very act of war against this government." Mr. Seward added that

the whole proceeding was conducted with the acquiescence and aid of

the Moorish governor.

Mr. Seward, Sec. of State, to Mr. McMatli, t-onsul at Tangier, April 28,

18G2, Dip. Cor. 1802, 873, 875.

The Government of the United States can not consent to the sur-

render, by the city of Bremen, to another (jernuin State, on the plea

of dereliction in military service, of a citizen of the United States

temporarily residing in Bremen.

Mr. Cass, Sec. of State, to Mr. >?clileideii, Apr* !). 1S.j9, MS. Notes to

Ilanse Towns, VII. 31.

"I have to inform you tliat Uronieu. and it is lielieved tiio (Jornian

States generally, claiuj the right under treaties with the (Jovernnient

of Prussia to surrender any persons to tluit (Jovernnient wiiu owe it

military service, and who may he found in their respective territo-

ries. This claim has not heen ac(|ui(>sccd in l)y the T'nited States

and is now a suhject of discussion with Uremen, Imt it is proper to

inform you that it is still asserted hy the (Jerniiin States." (Mr.

Aj)pleton. Assist. Sec. of State, to Mr. Byclv, April IS, 1S">0, 50 MS.
Dom. Let. 237. ) See supra, § 430.
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" Neither the extradition clause in the treaty of 1704 nor in that

of 1842 contains any reference to inununity for political oftenses or

to the protection of asA^lum for political or religious refugees. The
public sentiment of both countries made it unnecessary. Between

the ITnited States and (Ireat Britain, it was not supposed, on either

side, that guarantees were required of each other against a thing

inherently impossible, any more than, by the laws of Solon, was a

punishment deemed necessary against the crime of parricide, which

was beyond the possibility of contemplation."

Mr. Fish to Mr. Iloffinau, May 22, 187<;, For. 1U>1. 1870, 2:«, 2:i7.

" I have the honor to acknowledge the receipt of your note of the

3d instant, requesting the extradition of the eight Mexican revolution-

ists Avho were in the custody of Cai)tain Ratferty, of the Sixth Regi-

ment of United States Cavalry, now stationed in the Territory of

Arizona. . . .It would not be competent for this Department to

take any steps with a view to the extradition of tlie prisoners unless

their names shall have been furnished, and the offenses with Avhich

they are charged shall have been specified. The fact, too, that they

are charged with being revolutionists shows that whatever may have

been their other crimes they may also have been guilty of a political

offense, for which the treaty stipulates that no extradition shall be

granted."

Mr. Hunter. Acting Sec. of State, to Mr. Navarro, Sei»t. 22, 1880. For. Rel.

1880, 788.

For a I'esolution re(iiiesting that tlio extradition of Agiiero, the Cuban
insurgent, to Spain l)e refused until cliarges sigainst Iiini were ascer-

tained to lie true, and reiiuesting the Attorney-deneral to investigate

the case, and ascertain if his offense was a political one. see House

Mis. Doc. 34, 48th Cong. 1st sess., Feb. 8, 1884.

In 1894 the Salvadorean Goverimient sought to obtain from the

United States the extradition of (Jeneral Antouio
Case of the Saiva-

Ejjeta, and certain other citizens of Salvador, named
dorean refugees. '

Bolanos, Colocho, Cienfuegos, and Bustauumte, for

certain acts, charged as murder and robbery, connnitted during the

progi'ess of a revolution in which all the fugitives in question were

concerned.

The first charge, which was that of murder, was as follows: It

appears that on June 3, 1894, one Henriquez was taken froui his

father's house at Coatu])eque by (leneral Emilio Avelar. an officer

under (Jeneral Ezeta ; that he Avas sul)sequently turned ovei- by

Avelar to Bolanos, after the fornier had attempted to shoot him;

that, on reaching (leneral Ezeta's head(]uarters, that officer, on being

told that Henriquez was a spy, struck him and ordered him to be

hanged ; that he was stoned and beaten and hung up in the plaza, and
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that Bustamante and Cienfnegos helped to kill him, the latter firing

several shots into his'body before he was dead.

The second charge was that of the alleged robbery, by General

Ezeta, of the agency of the International Bank of Salvador and Nica-

ragua, at Santa Tecla, on June 5, 1894. It appeared that on the day

in question an officer of the rank of colonel, acting under the orders

of Antonio Ezeta, Avho was then president of Salvador, as well as

connnander in chief of the army, Carlos Ezeta having fled on the

4th, demanded of an official of the bank the sum of ten thousand dol-

lars, and accompanied his demand with threats, in order to enforce

compliance with it. The official declared that there were not ten

tliousand dollars in the agency, to which the colonel replied that he

should turn over whatever there wa>i, as " the president. Antonio

Ezeta, was becoming impatient,'' The official then opened the vault,

and the money, amounting to two thousand five hundred and eighty-

four dollars, Avas extracted and carried to Ezeta, who ordered it to

be delivered to the paymaster of his forces.

The last charge, which was against Ezeta and Cienfuegos. Avas that

of the murder of one Canas, on June 0, 1894, and was supported by the

testimony of several witnesses. It was shown that on that day, while

General fizeta Avas proceeding Avith his staff on the road from Santa

Tecla to La Libertad, he Avas approached by Canas. Avho told him
that the enemy Avanted his head. Ezeta and Canas then l)oth drcAV

their revolvers, and the former fired at the latter. Cienfuegos fol-

loAved Avith three shots at Canas, Avho Avas subsecpiently found dead

by the roadside Avith scA'eral bullet Avonnds in his body. The accused

admitted that they killed Canas, but alleged that they did it in self-

defense. They claimed that Canas had been traitorous to his trust as

an officer under Ezeta, having surrendered, on the day on Avhich he

Avas killed, a force under his connnand; that, Avhen he came up to

P^zeta, he aj)])eared souiewhat intoxicated, and that he seized Ezeta

by the throat and made a movement as if to draAv his revolver. One
Avitness. Avliose testimony Avas not corroborated, testified that Cien-

fuegos took Canas" pistol from his pocket, and that it Avas after that

that he Avas shot.

It Avas held by the court, MorroAv, J., that the offences charged Avere

all of a political charactei-.

In IV Kzcta. <>li Fed. Hop. 1)71.': tlH> ("jist« of tlio Sjijvailurt'iiii Ki't'u^ivs. :;!>

Am. Law Uov. (.Taii.-Foh. IS!).")) 1. '.)-lS.

Seo, also. Fdr. Uel. 1804. r>r,:]-~ui\.

A committing magistrate has jurisdiction, and it is his duty, to

determine Avhether the offence charged is of a i)()litical character.

In re Ezeta. <)2 Vvd. no]h !)TL*.
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Ill notes of July 17, 1898, and May 22, 181)4, the Mexican minister

at Washington requested the extradition of Inez
gna rai

. j^^j-^^ Juan Duque, and Jesus Guerra, three Mex-
icans, on charges of murder, arson, robbery, and kidnapping in that

country. The prisoners, on being coiniiiitted by the examining mag-
istrate for surrender, applied for a Avrit of habeas corpus. The evi-

dence tended to show that on December 10, 1892, a band of armed
men, of which the i)etitioners were members, under the leadership of

one Benavides, grossed the Rio Grande from Texas into Mexico and
attacked about forty Mexican soldiers stationed at the village of San
Ignacio, killing and wounding some of them and capturing other,

who were afterwards released, besides burning their barracks and
taking away their horses and equipments; that private citizens were

also assaulted and their horses taken; that houses were burned, small

sums of money extorted from w'omen, and clothes, provisions, and

goods appropriated; that three -citizens were kidnapped and carried

over into Texas, but finally escaped; that the raiders were bandits

without uniforms or flag, but w ore a red band on their hats, and that

Garza Avas not there and had nothing to do with the expedition. The
band remained on the Mexican side of the river about six hours and

then went back into Texas. The revolutionar}^ movement under

Garza took place in 1891, The United States district judge held

that the offence was of a political character and ordered the prisoners

to be discharged, thus substituting his judgment for that of the com-

missioner. Held, that, as the evidence before the commissioner was

not such as to leave him no choice but to hold that the offences were of

a political character, the district court erred in reviewing his judg-

ment on habeas corpus. The order of the district court was therefore

reversed and the case remanded for further proceedings in con-

formity with the law.

Ornelas r. Ruiz (1890). 101 U. S. 502.

The district judge referred in the course of his opinion to the views of tlie

Department of State as to the transaction at San Ignacio. The

Supreme Court understood him to refer to the note of Mr. Gresham.

Secretary of State, to tlie Mexican minister, of May 1.3, 180o, in

relation to the extradition of Benavides. The extradition of Hena-

vides was not granted, since it appeared that he was a citizen of the

United States; hut Secretary (iresham. in reviewing the facts, ex-

pressed the oi)inion that his offence was not of a purely political

character. "The idea." said Secretary Gresham. "that tliese acts

were perpetrated with hona tide political or revolutionary designs is

negatived hy the fact that innnediately after this occurrence, though

no superior armed force of the Mexican Government was in the

vicinity to hinder their advance into the country, the handits with-

drew with their booty across the river into Texas."

It may further l>e ol»served that the Su|)reme Court stated that the right

of the executive authority to determine when offences charged were
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of a political character was not involved in the case before it, nor was
it concerned with the question of the actual criminality of the peti-

tioners. " It is enough," said the Supreme Court, " if it appear that

there was legal evidence on which the conmiissioncr might proi)erly

conclude that the accused had connnitted offenses within the treaty

charged, and so be justified in exercising his power to conunit tlieni to

await the action of the executive department." (1(!1 U. S. 512.)

On July 9, 189G, a warrant was issued for the surrender of IJuiz and

Duque, Guerra having escaped.

See Mr. Wharton, A.ssist. Sec. of State, to Mr. I'rince, April L'T. 1S!)2, 186

MS. Dom. Let. 225.

For correspondence as to the Garza raids, see For. Itel. 189."!, 44t>—t5tj.

Sept. 28, 1897, the MexicaH legation again asked for tlie surrender

of Guerra, who had been apprehended and duh' -connnitted for extra-

dition."

The request "vvas refused on the ground that, while it appeared by

the evidence that Guerra was " a member of the expedition "" by whicli

the attack on San Ignacio was made, it did not appear that he was
" implicated, either as an abetter or participant, in the commis.sion

of any offense against private parties " ; and that, as the evidence

showed " the expedition to have been revolutionary in its origin and

purpose," the offense of Ijeing '" a meml>er thereof " Avas of " a purely

political character, outside of the purview of the extradition treaty

between the United States and Mexico." ^

"• I can not refrain from expressing, Mr, Secretary, my regret at

seeing that you have reversed the decisions given l\v your two pre-

decessors in the high post that you occupy. Permit me to recall to you

that the Hon. Walter Q. Gresham, Secretary of State of the ITnited

States, decided in a communication addressed to this legation on

April G, 1893, following the opinion of the then Solicitor of the

Department of State, that the assault at San Ignacio. committed

December 10, 189-2, by a i)arty of bandits organized in Texas to com-

mit depredations against persons and property in Mexico, was of a

political character: but in view of the observations made to him. in

a comnuuiication of this legation dated April 7. 189)^. and in a con-

ference between us in the presence of the Solicitor of the Department,

he became convinced that the said assault was not of a cliaractei-

purely political, of the nature to warrant its e.\cei)ti()n from exti'adi

tion by the treaty of December 11, 18(51, and revoked his decision in

a letter of May 13, 1893. I think it proper to subjoin the account

given by the said Secretary of State in this letter of the assault at

a Mr. Romero, Mex. niin.. t<> Mr. Sherman. Sec of State. Sei)t. 2S. 1S!>T. For.

Rel. 1897. 405.

''Mr. Sherman, Sec of Stale, to .Mr. Romero, .Mex. min., Nov. 1.'.. 1S9T, For.

Rel. 1897. 4(m;.

H. Doc. 551—vol 4 22
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San Igiiacio, and of the reasons on Avliicli he relied in deciding that

this assault was not of a purely i)()litical clmracter.

" ' Benavides was in chai'<re of a party of bandits, numbering some

150, who on December 10 last jjassed over the Kio (li'ande from Texas

into Mexico and assaulted a Mexican garrison of about 40 men
stationed at San Ignacio, a ranch innnediately on the Mexican border

of the river. A number of the garrison were killed, a number

wounded, and all the survivors made prisoners by the bandits.

Benavides himself proposed that the prisoners be shot, but his pur-

pose was frustrated, or at least not executed, and the members of the

garrison who had been taken i)risoners were released on the Mexican

side of the river.

" ' Several private citizens, noncombatants, were violently assaulted,

but none Mere killed. All the horses of the garrison were taken by

the bandits, and at least two belonging to private citizens. Several

small sums of money Avere taken from women. The supplies and

equipments of the garrison were also taken.
*'

' It further appears that the bandits, in the course of the assault

upon the garrison, fired the barracks and also burned some buildings

belonging to private parties.
"

' The idea that these acts wore perpetrated with bona fide ])oliti-

cal or revolutionary^ design is negatived by the fact that innnediately

after their recurrence, though no superior armed force of the Mexican

Government was in the vicinity to hinder their advance into the

country, the bandits withdrew with their booty across the river into

Texas.'

" In view of this decision the Mexican consul at San Antonio. Tex.,

began proceedings for extradition, among the other bandits who com-

posed the company of Benavides, of Ines Ivuiz, Jesus Guerra. and

Juan Duque, and the connnissioner, L. F. Price, decided that the

evidence presented against these three prisoners was enough, acct)rd-

ing to the hiAV, to consider them guilty of the said offenses, and

declared that they should be retained in confiuement aAvaiting the

decision of the President of the ITniled States. The accused then had

recourse to habeas corpus before the Federal court of the western

district of Texas, which granted it. giving as reason that the assault

at San Ignacio was an otfense of a political chai-acter. The Mexican

consul at San Antonio, considering this decision unfounded, appealed

to the Sui)renie C^oui-t of the United States from the sentence of

Judge Maxey, and that high tribunal, in a decision of March 16,

1896, revoked the decision of Judge Maxey, asstn*ting that, since

Connnissioner l*rice had had jurisdiction. i'ecours(> to habeas coi'pus

could not be had, and that the offenses of which Inez Ruiz. Jesus

Guerra, and Juan Duque were of a connnon order and not of a purely
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j)olitical character. I think it proper to quote the foHowing extracts

from the decision of the Supreme Court

:

"
' The district judge entertained diiferent views from those of the

secretary and arrived at a diiferent result from that reached by the

commissioner on the evidence on which the hitter proceeded, and so

was induced to substitute his jiKlgment for that of the commissioner,

in whom was reposed the authority of decision, unless jurisdiction

Avas lacking.

" ' Can it be said that the commissioner had no choice on the evi-

dence but to hold, in view of the character of the foray, the mode of

attack, the persons killed or captured, and the kind of property taken

or destroyed, that this was a movement in aid of a political revolt, an

insurrection, or a civil Avar, and that acts Avhich contained all the

characteristics of crimes under the ordinary law were exemi)t from

extradition because of the political intentions of those who connnitted

(hem? In our opinion this inquiry must be answered in the negative.'

" The sentence of Judge ]\Iaxey having thus bt^en revoked, tlie ^lex-

ican Government again asked, through a letter from this legation sent

lo the Dei)artment on the 18th of March, ISDG, the extradition of Inez

Ruiz, Jesus Guerra, and Juan Duque, and on receiving advices of the

arrest of Ruiz and Duque the legation asked foi' their delivery, in let-

ters dated ^lay 21 and July 2, 180(), resi)ectively. The lion, liichard

Olnev. Secretary of State of the ITnited States, successor of Mr. (xre-

sham, granted (hat of Inez Ivuiz and Juan Ducjue, sending lo this lega-

tion the orders for their delivery, with letters Xos. V\T and KiS of

Jidy J), ISDC). The delivery of J(>sus (iuerra was not insisted ui)()n,

l)ecause he had Hed ; l)ut on receiving notice of his arrest I sent you

the letter of September 28.

" It ai)j)ears from the above that your two predecessors as Secretary

of State and the Supreme Court of the United States decided that the

assault at San Ignacio was not an otl'ense of purely })olitical character.

You now inform me that the evidence shows (hat (lie assault was revo-

lutionai-y in its origin and jMirpose, and (hat conse(|uen(ly i(s cliar-

ac(er was purely j)oli(ical; and (his decision, which is cond'ary (t)

that expressed by your two prediMvssors and by (lie Supreme Cour(,

reverses the decisions granteil by (hem af(er nia(ure (lebbera(i()n.

" If (he assatdt on San Ignacio Avas not of a purely political nature,

as has been recognized by your i)redecessors and by the Supreme

Court, the j)ersons Avho took j)ar( in (he same are responsible for (lie

crimes connni((ed, even if (hey did no( ])ersona]|y connnit (hei-ii. inas-

much as (he crimes Avere connni((<Hl by (he organization ci'ealed by (lie

assailan(s and in virdie of (he direc( ('oopei'a(ion of" all. althongh they

may not ])ersonally have committed them. I tlierd'ore think it un-

necessary to discuss the point of (he (lii'('(( pai"t icipa(ioii which

Guerra may have had in (he commission of (he crimes, since you have
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thought it best to revoke the decision of the Department in regard to

the true cliaracter of the oifenses.

" Before closing I should recall to you that, as I have informed the

Department, armed expeditions were organized for three years in

Texas to attack the defenseless people of Mexico, with the object of

assassination and robbing individuals and of exercising personal

vengeance, the chief incitement of such expeditions being the immu-
nity which the said bandits enjoy in the United States, and that from

the time that the authors were delivered to the Mexican Government
to be tried for actions committed in Mexican territory tJie expeditions

ceased.

" It is also a fact that the persons delivered to Mexico by the United

States Government have been tried Avith all impartiality by Mexican

tribunals, and that in no case has the most severe j)unishment been

decreed."

Mr. Romero, Mex. min., to Mr. Sherman, See. of State, Nov. 15, 1897, For.

Rel. 1897, 400.

Mr. Greshani, in his note of May 13, 1893, above quoted, added, however

:

" Notwithstanding the proof of Beuavides' connection with the assault

on San Ignacio, and tlie occurrences tliere, this Government finds itself

unable to grant his extradition, because the evidence clearly shows

that he is an American citizen." (MS. Notes to Mexico, IX. 0(54.)

" I have the honor to acknowledge the receipt of your note of the

15th instant. . . .

" The petition filed before the magistrate for extradition . . .

charges Guerra Avith murder, to wit, shooting certain named Mexican

officers and soldiers; with arson, to wit, the l)urning of the barracks;

with robbery, to wit, the taking of cavalry horses, etc.; with kidnap-

ing, to wit. the taking of Mexican soldiers as prisoners. This is the

gravamen of the charge; for while the complaint makes a vague

general charge of robbery, it is so vague as not to warrant the deten-

tion or extradition of any man.
" The decision was necessarily based on the complaint made and the

evidence adduced in support of it, secundum allegata et probata. The

ground of the decision, and what actually Avas decided, Avas that the

evidence shoAvs that the assault Avas reA'olutionary in its origin and

object, and that the aforesaid acts, Avhich Avere in aid thereof, being

incidents of regular military Avarfare, can not be characterized as

common crimes; that they Avere shown to Ix; committed, not fi'om

motiA'es of rcA'enge or pecuniary gain, but for the political one of rev-

olution. The evidence fails to shoAv the presence of a merely criminal

motiA'e of the actors, except in so far as it may be inferred from the

nature of the acts. But to argue that the acts themseh'es Avere intrin-

i-ically Avicked and therefoie demonstrate the presence of the intent

characteristic of common crimes Avould have the effect in all cases of
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unsuccessful revolutionary movements, conducted by force and blood-

i^hed, to destroy the right of asylum to political oil'enders and refu-

gees. It "vvas therefore by no means intended to be decided that since

the assault was revolutionary, ' crimes connnitted by a member of the

expedition are of a purely political character.' The decision was that,

iis the movement was revolutionary, acts done in aid thereof are not

common crimes; and as Ciuerra was not implicated, either as principal

or accessory, in the commission of otfenses against private persons, the

guilt of such crimes could not be imputed to him any more than if,

during a lawful political assemblage, some one of those present should

commit a lawless act could the connnission of that offense be imputed

to the entire assembly.

" Your excellency observes that

—

"
' If the assault on San Ignacio was not of a purely political

nature, . . . the persons who took part in the same are respon-

sible for the crimes committed, even if they did not personally com-

mit them, inasmuch as the crimes were connnitted by the oi'ganization

created by the assailants, and in virtue of the direct cooperation of

all, although they may not i)ersonally have connnitted them.'

"Without assenting or dissenting from this position in the absence

of a distinct understanding of what is meant by the assault being ' not

of a purely political nature,' it nuiy be observed that if what is meant

that when the movement is revolutionary in its origin and object it

ceases to be of a purely political (character, because lawless acts not ger-

mane to the object of the movement nuiy l)e connnitted by individuals

without authority or priA-ity of their leaders or associates, the conten-

tion, if interpreted in that sense, could not be acceded to, since it

would be an unwarranted extension of the doctrines of jn'incipal and

accessory so as to implicate all political otfenders engaged in the same

revolutionaiy movement in the guilt of such acts and render them all

common criminals. If it is meant that the expedition had a dual

object, to wit, the overthrow of the Mexican (lovernment and the

plunder of the Mexican ])eoj)le. the two objects would seem inconsist-

ent, except so far as the overthi'ow of organized resistance was inci-

dentally necessary to the pursuit of plunder. The evid(Mice wholly

fails to show that object ; the course pursued by the expedition seems

uttei'ly inconsistent with that object, for after the Mexican soldieiy

had been captured or disabled in battle and all resistance overcome.

and San Ignacio and the surrounding country lay at the mei'cy of

Benavides and his followers, and })illage was at length within th(Mr

easy gi'asp, the evidence fails to show any attempt to pursuit and

accomplish the very thing which your excellency deems to have been

the main or sole object of the assault.

" The point on which the decision turns is the question of fact

whether the expedition was organized and conducted for the accom-
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})lishmcnt of a political object. This question your oxcellencv passed

over and conceded that it was partly politic-al by the contention that

it was not purely political; and Guerra's extradition was sought on

the assumption of fact that the expedition was either not political or

at least was only partly so. And on that assun)})tion guilt was con-

structively imputed to Guerra for all isolated acts of lawlessness com-

mitted by any other individual oi- group of individuals without his

participation, cognizance, or })rivity. This would seem a dangerous

extension of the doctrine of principal and accessory iinsuppoiled by

any authority, and in the absence of which, or of evidence of his j)ar-

ticipation in such lawless acts, the ordinary })resumption of innocence

should i^revail. Such is the humanity of the law.

" The solution of the question in this case is complicated by the

want of a definition of the phrase '. crime or oifense of a political

character; ' and by the further question of the significance and force

of the term ' purely ' political. ' What constitutes an offense of a

political character has not yet been determined by judicial authority.'

(In re Ezeta, 62 Fed. Rep. 997.) In the Castioni case (1 Q. B. 149)

Lord Denman said

:

" ' I do not think it is necessary or desirable that we should attempt

to put into language in the shape of an exhaustive definition exactly

the whole state of tilings, or every state of things, which might bring

a particular case Avithin the description of an offense of a political

character. . . . The question really is Avhether, upon the facts,

it is clear that the man was acting as one of a number of persons

engaged in acts of violence of a political character, with a political

object and as part of the political movement and rising in which he

was taking part.'

" Judge Hawkins said

:

"
' I can not help thinking that everybody knows that there are

many acts of a political character done without reason, done against

all reason ; but at the same time one can not look too hardly and weigh

in golden scales the acts of men hot in their political excitement. A\'e

know that in heat, and in heated blood, men often do things which

are against and c(mtrary to reason ; but none the less an act of this

description may be done for the purpose of furthering and in further-

ance of a political rising, even though it is an act which may be

deplored and lamented, as even cruel and against all reason, by those

who calmly reflect upon it after the battle is over.' (62 Fed. Rep. 999.')

" Calvo, speaking of the exemi:)tion from extradition of persons

charged with ])olitical offenses, says:
"

' The exemption even extends to acts connected with jwlitical

crimes or offenses, and it is enough, as says Mr. P^aust in TIelio, that a

common crime be connected with a political act—that it be the out-
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come of or be in the execution of such—to be covered l)v the privilege

which protects the latter.'

" In the International American Conference in Washington, Mr.

Silva, of Colombia, discriminating between an offense of a political

character and a common crime, said :

" ' In the revolutions, as we conduct them in our countries, the com-

mon offenses are necessarily mixed up with the political in many cases.

A revolutionist has no resources. My distinguished colleague, (ien-

eral Caamano (of Ecuador), knows how we carry on wars. A i-evo-

lutionist needs horses for moving beef to feed his troops, etc. ; and

since he does not go into the public markets to purchase those horses

and that beef, nor the arms and saddles to mount and equip his forces.

he takes them from the first pasture or shop he finds at hand. This

is called robbery everywhere, and is a connnon offense in time of peace,

but in time of Avar it is a circumstance closely allied to the numner of

waging it.' (02 Fed. Rep. 1000.)

" Calvo says

:

" 'All treaties, except that concluded between Belgium and the

United States April ^^0. 1874, article 8. declare the general rule that

extradition shall not be accorded for an act connected with a political

delict without discriminating whether the separation of the delicts

can l)e made. The connected delict is considered as an incident of the

principal delict and is excluded from extradition.

" ' AVe consider as delicts of connnon law those which are connected

with political events only in a very indirect manner—those which

have been conunitted in favor of the insurrection without being other-

wise related to it: that is to say. those which a i)rivate vengeance or

personal hatred has inspired, as for example, the nuuHler of an

adversary, the burning of his house.

'• * We regard as criminals at couunou law the perpetrators of acts

connected with the insurrection but which the law of nations dis-

avows; for example, those who assassinate hostages, prisonei-s.

"'The ])rac(i('e is more favoi-able to the authors of such acts: none

of the members of the comnnnie, refugees in foreign lands in ISTl,

has been snrrendered to France by the various powers.' (Calvo

(Paris, ISDC)), Droit International, sec. 1():](').)

" Tlu^ treaty witli Belgium. I'ld'erred to by Calvo. by a special (excep-

tion, makes certain * conniH-ted ' crimes extraditable*. In his opinion

in all oui' other treaties ' connected ' crimes are not extraditable.

'' Kivier advocates the extension of (>xtradition treaties so as to

include the more heinous offenses, regardless of the i)olitical motives

or objects of their authors, yet he says

:

"
' The ])olitical offense for which extradition should nev(>r be

granted is the act considered as punishable solely and exclusively
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because of its political character. These are absolute political of-

fenses. The qualification according to which the offense should be

characterized as such and punishable by similar analogous penalties

in the two states will suffice in the majority of cases to exclude extra-

dition. If offenses which do not constitute common crimes, exhibit-

ing the gravity just now characterized, have been committed with a

political object, this ol)ject can, in the view of the impartial and

disinterested state, impart to them a special character differing from

that which they would have if they had been committed for the pur-

pose of gain or of political or private revenge. These are offenses

connected with political offenses, Avhich may thus be called relative-

political; that is, not absolute. They have a political character by

reason of their object, and this political character may suffice to

exclude extradition. We are considering now the political object

which the accused has wished to attain. We are not considering a

political motive; a political motive does not suffice to give to an

offense the political character relieving the requested state from the

duty of extradition. ^ It follows, moreover, from the very tenor of the

most of the extradition treaties, that when they exclude political

offenses, it is precisely connected, complex, or relative-political of-

fenses which are meant, the nonextradition for absolute political

offenses being considered as implied.' (Rivier, Principles du Droit

des Gens, p. 353.)

" Had it not been for the use of the word ' purely ' in the treaty

Guerra Avas clearly not extraditable, since the evidence adduced by

him stood uncontradicted that the object of the expedition was politi-

cal. Does the term ' purely ' extend the scope of the right to extradi-

tion? According to Rivier it is tacitly implied in all extradition

treaties that when they exclude political offenses, j'onnected or com-

plex crimes are not included, since cnmes of an al)solutely or purely

political character are excluded by implication, and the use of the

Avord ' purely,' therefore, according to Rivier, would seem not to give

any extension to the right of extradition. If, however, it does not

give any such extension it must be by construction, since the meaning

of the term is not defined by treaty ; but the right to personal liberty

may not be taken aAvay by mere judicial construction, especially where,

in cases of doubt, the obligation of extradition is interpreted in a

limitative manner and in favor of the right of asylum.
" But it not being necessary to decide the question whether or not

the word ' purely ' should be construed to extend the right of extra-

dition between the two Governments, it may be suggested that it

receive in this case the construction contended for by yOur excellency,

namely, that a private offense committed by one or a few members of

a revolutionary body should be imputed to all the rest of that body,
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although the rest may not havB been in anywise privy to it, it would

in effect make all political offenses extraditable, since there perhaps

never was a political revolutio;i without some of the elements of law-

lessness attending it, even against the will of its leaders. Such

construction would also put the ban of the treaty on all political

revolutions conducted by force and violence, and subject all engaged

in them to extradition for acts done causing bloodshed and the capture

of prisoners and their equipments.
" In your excellency's note it is stated that

—

" ' Your two predecessors, as Secretary of State, and the Supreme

Court of the United States decided that the assault at San Ignacio

was not an offense of a purely political character. You now inform

me that the evidence shows that the assault Avas revolutionary in its

origin and purpose, and that consequently its character was purely

political. This decision, which is contrary to that expressed by your

two predecessors and by the Supreme Court, reverses the decisions

granted by them after mature consideration.'

" Being unable to assent to the above conclusion as a Avhole, I beg

leave to- suggest to your excellency that, as shown by your excellency's

comnnmication, Secretary Gresham decided the same question twice,

and in opposite ways, the then solicitor of this Department concur-

ring with his first decision that the offense was of a purely political

character, while Secretary Olney does not appear to have rendered

any opinion at all ; and if there appear any aberration of decision

on this question it does not appear in the decision now under con-

sideration, since, with the single exception mentioned by your excel-

lency, this decision is in harmony with all former decisions of this

Department on .analogous states of fact having the same essential

legal character.

" In suj)port of this statement, I would respectfully call your excel-

lency's attention to the decision by Secretai-y Bayard, on February

17, 181)7, in the Cazo case, and other decisions cited in Moore on Extra-

dition, section '217 and notes; Wharton's Digest of International f^aw.

section '272.

" Being uuable to concur in the conclusion exj^ressed by your excel-

lency that the Supreme Court decided ' that the off'ense of which Iiies

Ruiz, Jesus (Juerra, and »Iuan Diique (were accused) were of a com-

mon order and not of a purely political character,' it is due to the dis-

tinguished consideration entertained for your excellency's ()])iiiions

that the grounds of this dissent be stated.

" In deciding cases it not unfrequently happens that the courts

use, arguendo, expressions which are not intended to be taken in all

their literal amplitude of meaning, but their meaning is restricted to

and construed in connection with what is actually decided. The
judgment itself determines what is decided. And what the Supreme
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Court decided in this case is expressed in the coiichiding^ paraj^raph

of its opinion

:

'*
' "We are of the opinion that it can not be held that there was sub-

stantially no evidence calling for the judgment of the commissioner

as to whether he would, or would not, certify and conunit under the

statute, and that therefore, as matter of law, he had no jurisdiction

over the subject-matter; and this being so, his action was not open to

review on habeas corpus,' (Ornelas r. Kuiz, 101 U. S,, p, i)l'2.)

" From which it does not seem that the Supreme Court decided
' that the assault at San Ignacio was not an otfense of a purely polit-

ical character/ What it did decide was, that there was evidence

calling for the decision of the commissioner one way or the other,

and that, on the state of the case, the Federal court could not review

his decisi(m. The Supreme Court did not pass upon the weight or

probative force of the evidence, nor any portion of it, since according

to its own decision it had no authority to do so. I am therefore

unable to share the regret expressed by your excellency that the deci-

sion of the Supreme Court has been reversed; and whatever regret

may be felt at not apparently following the last decision rendered by

Secretary Gresham, it is greatly lessened by the consideration that

it is in harmony with the first decision rendered by that distinguished

Secretary and with the decisions rendered on analogous states of fact

by Secretary Bayard in 1887, and by Acting Secretary Hunter in

1880; an^, in short, with every decision rendered by this Department

since the negotiation of the treaty with Mexico in 1802; and in har-

mony with the traditionary policy of this Government.
" RefeiTing to the point made in conclusion in your excellency's

reply that ' armed expeditions were organized fqr three years in

Texas to attack the defenseless people of Mexico,' it may be observed

that said consideration would have its appropriate and, doubtless,

great weight with the treaty-making power, as such, in the formation

of a treaty; but in the execution of the treaty the parties to it are

bound l>y its terms and can not arbitrarily wrest it from its true

intent for the accomplishment of political objects foreign thereto,

however laudable those objects might be, and that in the absence of

a treaty provision for the extradition of political offenders, the neu-

trality laws afford a remedy for hostile incursions of a political char-

acter across the border of the two countries.

" In reaching this conclusion, the Department wishes to state that

this is a very close case and the decision announced has resolved the

doubts in favor of liberty.

" it is placed upon the distinct ground that as far as Guerra is con-

cerned, whatever others nuiy have done, it does not apj^ear from the

testimony that he conunitted any extraditable offense, and for that

reason could not be delivered. The Department is not prepared to say

1
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that others may not, in the same expedition, have committed offenses

of a character which woukl warrant their extradition under the terms

of the treaty. Shonkl cases arise or further consideration of this mat-

ter be asked, the Department is at all times ready to hear any repre-

sentation your excellency nu\y wish to make, and when consistent with

its sense of duty, to accede to the same. The Department feels that

no less than this is due to friendly relations with the Government

which your excellency represents with so much ability and fidelity at

this capital."

Mr. Sherman, Sec. of Stnto. to Mr. Romero. Mex. min.. Dee. IT. 1S07

(For. Rel.. 1807, 408).

Mr. Romero, in reply. Dee. 18. 1807 (For. Rel.. 1807, 414). said:

" In the state which this case has now reached, there is nothin;; for me
to do hut to send a copy of your note to my Goveriunent. in order that,

in view thereof, it may reach such decision as it thinlvs proper.
" I do not thinlv. nevertheless, that I slumld allow this occasion to i)ass

without statinj; that, in my opinion, it can not he d(»uhted that, when
the Hon. Richard Olney. your inunediate predecessor, grante<l, hy his

notes to this legation, Nos. 137 and 138, of July 0, 180(5, the extradition

of lues Ruiz and Juan Ducpie, who were guilty of the same crimes

with which Jesus Guerra is charged, he admitted that the attack on

San Ignacio was not a crime of a merely political character, and that,

consequently, those who took part in it were not exemjtted from ex-

tradition hy the treaty of Decemher 11, 180(5. As his predecessor, the

Hon. Walter Q. (Iresham. had decideil this point in his note of May
13, 1803. in the sense that that jittack was not of a merely political

character. Mr. Olney did not need to examine the same (luestion, and

would have needed to do so only in case he had thought it necessary

to revoke the decision of his predecessor, and for that reason he did

not enter into siKK-ial considerations with respect to the attack, hut

contined himself to issuing a warrant for the surrender of the accused

l>ers<)ns, whereby he undoubtedly admitted that the crime with which

they were charged was not of a purely political character.

" I understand that the l)e])artment of State observes the wise system

of maintaining the decisions reached l)y the Secret.-iries who have

been at its head, and of not revoking them uidess new incidents arise

or fresh (>vitlence is obtained of a iKiture so clear and conclusive that,

if they had been consid(>red by the Secretary who reached the decision

concerned, tliey would have led him to form a decision at variance

with that which he did form. In view of this circumstance the (Jov-

ernment of .Mexico iiojied that the decision n>ached liy Mr. (Jresh.am

and upiield by .Mr. Olney would l»e consich'red valid in the case of

Jesus (Juerra. since no evidence or incidents hiive arisen of such a

nature as to change the character of the attack on San Ignacio.

which has Ixh'U considered by your predecessors as not having been a

purely jxilitical offense.

"Referring to the decision of the Supreme Court of the I'nited States

pronounced .March 14, ISOC, in the halx-as corpus case of Ines Ruiz,

.Tesus (Juerra. juul Juan I)U(iue. 1 nnist say that I clearly under-

stand that the point which was submitted to it on ajtpeal was to

decide concerning the validity or inv.-ilidity of the decision which

granted a writ of habeas corpus to the accused i)ersons, and which
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revoketl the decision Rrnnting tlieir surrender wliich had been pro-

nounced by the UnittHl States commissioner at San Antonio, and that

it was not to determine whether the crime with which they were
charged was or was not of a purely political character ; nevertheless,

the statement contained in the extract from tliat decision, which I

, inserted in my note of November 15 last, in which it is positively

state<l that the attacl< on San Ignaclo was not of a purely political

character, is. in my opinion, not without force, and Is entitled to high

respect. I frequently see quoted, in decisions i)ronounced by the

courts of this country, declarations made in the ' whereases ' and not

in the resolutorj' part of the decisions of the Supreme Court of the

United States.

" It is a generally recognized principle that those who are guilty of

political crimes are not subject to extradition, and the citations con-

tained in your note on this point refer to really political crimes, even

though in case of crimes of this nature connnon crimes are inciden-

tally conunitted, but when, in order to conceal connnon crimes, polit-

ical pretexts are invoked, the case is different, and for the verj-

purpose of authorizing the extradition of persons charged with these

latter crimes the provision was inserted in the extradition treaty

signed in the City of Mexico December 11, 1861, between Mexico and
the United States, that persons guilty of purely political crimes were
not subject to extradition, which, in the oi)inion of the Govermnent
of Mexico, means that when a crime is of a common character, and,

in order to conceal it. the attempt is made to make it appear to be

a political crime, as in the present case, it is considered as a crime

which renders its perpetrator subject to extradition. The treaty

signed between the United States and France November 9, 1843, is

the only one containing a clause similar to that of the treaty with

Mexico, and the one signed wiWi Belgium April 30, 1874, authorizes

the extradition of persons guilty of certain common crimes con-

nected with others of a political character. The circumstance that

Mexico and the Ignited States are neighbors renders special stipula-

tions necessary with regard to extradition still more ample than

those contained in the treaty with Belgium."

Mr. Sherman, Jan. 0. 1898, made the following response (For, Uel. 1897,

415) :

" I concur entirely in your excellency's opinion of the wisdom of a uni-

form rule of decision in all cases when the facts are of the same
essential legal character. And from this standpoint the refusal to

extradite Guerra finds suflicient vindication, since the refusal was in

keeping with the uniform rule of decision in all such cases excei)t

in the single case, on which your excellency relied for the reversal

of all other px-evious decisions.

" I ob.serve with pleasure—and it does great credit to your excellency's

character for candor and sincerity—the abandonment, in your excel-

lency's note, of the former contention that the Supreme Court de-

cided that ' the assault at San Ignacio was not an offense of a purelj'

ix)litical character,' and the admission that the question for its

decision ' was not to determine whether the crime with which they

were charged was or was not of a i)urely political character.' But
the contention now made is that an isolated dictum of the Sui)reme

Court is ' not without force and is entitled to high resi)ect' In this

opinion I fully concur, and as the court studiously refrained from
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deciding a question over which it virtually held that it had no juris-

diction, I should have felt wanting in resi)ect to its groat character

had I imputed to it any intention to decide indirectly and with great

impropriety what it could not do directly, and tliwefore abstained

from doing.

" I concur entirely in your excellency's view that ' when political pre-

texts ai'e invoked to conceal common crimes," such pretexts, or any

others, can not be allowed to shield the guilty. But in the Guerra
case there is such evidence to show the revolutionary character of

the expedition, and no evidence to contradict it.

*' In the absence of any reference to historical evidence in supjiort of it,

I can neither assent to nor dissent from your excellency's opinion of

the object of the insertion of the word ' purely ' in the extradition

treaty. The word is sometimes used interchangeably with the word
' absolutely.* and if it is used in this sense, then, as shown in my last

note, nonextradition for absolute political offenses is always implied

in treaties without making any express exception ; when they exclude

political offenses, it is precisely connected or complex offenses which

are meant.
" It being unnecessary in this case to construe the treaty, no opinion i8

expressed as to the construction placed on it by your excellency.

But it may be doul)ted whether it was the intendment of the treaty to

include connected or complex offenses in the category of extraditable

offenses. For. on the one hand, the exclusion of absolutely or purely

ix>litical offenses is inrplied without express exception, while the

express exception of political offenses excludes mixed or connected

offenses; and. on the other hand, if so wide a dejiarture from the tra-

ditional iK)licy of this (Jovernment had been Intended, it is reasonable

to suppose that the inclusion of such offenses would have been clearly

and specifically indicated, as was done in the treaty with Belgium.

And if the intent in the insertion of the word had been such as your

excellency supi)oses. it is remarkable that no allusiou ai)i)ears to have

been made to it heretofore either in the Cazo case or in the case of the

eight Mexican revolutionists, when extradition was refused for the

same reasons as in this case.

"Over thirty years have elapsed since the adoption of the ti'eaty. and so

far as I am informed the construction of the treaty now made by

your excellency is made for the first time, and if it had been made
and accepted in the two cases jibove mentioned, extradition should

have l>een granted instead of being refused."

" The interpretation of certain provisions of the extradition conven-

tion of December 11, 18()1, has been at various times the occasion of

controversy with the (lovernment of Mexico. An acute difference

arose in the case of (he Mexican (hMiiand for the delivery of Jesus

Guerra. who. havin<>: led a marraudinir ex|)editi()n near the border

with the proclaimed purpose of initiating:: an insurrection apiinst

President Diaz, escaped into Texas. Extradition was refused on the

ground that the alle«red offense was political in its character and

therefore came within the treaty jjroviso of nonsurrender. 'I'he

Mexican contention was that the exception only related to purely

jwlitical offenses, antl that as Guerra *s acts were admixed with the
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common crimes of murder, arson, kidnaping;, and robln'rv tlu option

of nondelivery became void, a i)()siti()n which this (Jovernment was

unable to adnui in view of the received international doctrine and

practice in the matter. The Mexican (lovernment. in view of this,

gave notice .January 24, 1898, of the termination of the convention,

to take effect twelve months from that date, at the same time invit-

ing the conclusion of a new convention, toward which negotiations

are on foot."

President McKiiiley, annual nies.sage, Dec. r>. 1808, For. Rel. 180S. Ixxix.

The coiTesi)i)nilonce in relation to these cases. l>ef;inninj: witli Mr. Koniero's

note to Mr. Sherman, September 28, 181)7, and ending witli Mr.

Sherman's note to Mr. Romero, of .January <>, 18!)8. printetl in F(»r.

Kel. 18!)7. 4()r)-41(;. and (jnoted sujtra. is reprinted in For. Rel. 18!>8,

4!>S-r)10. with certain cxirresiKindence that preceded it and followed it.

The first of the additional correspondence is a note of Mr. Romero,

Mexican minister, to Mr. Gresham, Secretary of State, of May 22,

1894, demanding the extradition of lUiiz and Guerra for crimes com-

mitted in the attack on San Ignacio, December 10, 18!»2. Mr. Romero
I'eferred to the fact that he had applied for their extradition on

July 17. 1808, but that his request coidd not then be granted for the

reason that the accused were awaiting trial befoi-e the United States

courts in Texas on charges of having violated the neutrality laws.

Mr. Romero stated that on May 19, 1894, Judge Maxey dismissed

these charges in respect of twenty-eight persons, among whom were

Ruiz and Guerra. (For. Rel. 1898, 491.)

The Department of State replietl that so far as appeared no proceedings

had been taicen against the persons in cpiestion l)eyond tlie recpiest

made in July, 1893, lait that as soon as the re(|uirements of the law

had been complietl with the sul)ject would receive due consideration.

(Mr. Uhl, Acting Sec. of State, to Mr. Rouiero, Mexican min.. May
24, 1894, For. Rel. 1898, 491.)

Ruiz and Guerra were subseciuently connnitttnl for extradition by a

United States conunissioner at San Antonio, Texas, but the Depart-

ment of State posti)oned action ui)on the demand for their extradi-

tion till an application, which they had made to the courts, for a

writ of hal)eas corinis should have l»een disi>osed of. (Mr. (iresham,

Sec. of State, to Mr. Romero, Mexican min.. July 9. 1894, For. Rel.

492.)

The United States district attorney f(»r the western district of Texas

was. however, instructed to ai)i>ear for the (Jovernment and opjMis^

the application for the writ. {Mv. Olney, Atty. Gen., to Mr.

Gresham, Sec. of State. July 24, 18!)4. For. Rel. 1898. 493.)

The Mexican nnnister subse<iuently complained that in spite of the fact

that the Department of State declared, as in the case of Francisi-o

lienavides, tliat the crimes in <iuestion were not of a jwlitical char-

acter, the Federal courts t(»o]c a different view, and the Mexican

Government was endeavoring to ol)tain a decision of the Sui>remo

Court on the (inestioii l>y means of .an ai»i>eal from tlie decision of

Judge Maxey, granting tlie writ of lialieas <-(irpus in the cases of

* Ruiz, (iuerra. and Juan Dmiue. (Mr. Romero to Mr. Olney, Nov. 14,

1895, For. Rel. 1898, 493.)
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The Supreme Court, in an opinion delivered Maix-b 1(5, 18!J<), reversed the

decision of Judge Mnxey on tlie ground that, as the coinniissioner

had jurisdiction of tlie case, there was no ground for an ajiplication

for lial)eas corpus. Tlie Mexican minister therefore renewed his re-

ipiest for the surrender of Kuiz. Guerra. and Duipie. (Mr. Ilomero,

Mexican min., to Mr. Oluey, Sec. of State, March IS, 180<!. For. Rel.

1898, 490.)

The Department of State was at the moment unable to consider the appli-

cation for the surrender, since the defendants were then at large

on bail and could not be arrested till the decision of the Supreme
Court had been officially conmiunicated to the lower court and had

become a part of its i*ecord. (Mr. Olney. Sec. of State, to Mr.

Romero, Mexican min.. April 24. 189(5, For. liel. 1898. 497.) Subse-

quently, on receipt of information that Kuiz had been arrested, a

warrant for his surrender was issued. (Mr. Olney, Sec. of State, to

Mr. Romero, Mexican min., .Tuly 9, 189(5. For. Rel. 1898, 498.)

The next paper is the note of Mr. Romero to Mr. Sherman of September

28. 1897, which was printed in For. Rel. 1897.

The first paper after Mr. Sherman's note to Mr. Romero of January 6,

1898, is a note of Mr. Romero to Mr. Sher!nan of January 24. 1898.

In this note Mr. Romero gave notice of the denunciation of the

treaty. He stated that the reasons of liis (Government for this step

had on several occasions I)een pointed out wlien it was i)i'oposlng a

revision, and to tliose reasons was added the conviction that the

treaty lacked "sufficient precision to prevent the confusion of purely

political offenses with those of the connnon order perpetrated under

some iH)litical pretext, as is demonstrated by what has recently

occurred in the case of Jesus (Juerra." (For. Rel. 1898, 510.)

The Unitetl States exiiressed its willingness to enter into negotiations

for a new treaty. (Mr. Sherman. Sec. of State, to Mr. Romero,

Mexican min.. Jan. 28. 1898, For. Rel. 1898. r>11.)

A new treaty was concluded Feb. 22. 1899. and a sui>plementary con-

vention June 25, 1902. The former contains the clause that extra-

dition shall not take place where the offence charged is " of a purely

political character."

On March 31, 1891, the Chilean irnnhoat Pilioniayo was lyinof at

the (locks in Biionos Ayros, when a mutiny broke
Mutineers of the

^^^^^ ^„j |,,,.jj.^| jj^ ^y\^\^\y tinve of the crew Avere killed
' Pucomayo.

and eleven wounded. At the instance of the com-

niaudor, twelve of the unitineers were taken into custody l)y Ihe

local i)()lice, and the Chilean minister re(|uested that they be detained

till the ves.sel was ready to start for Chile, in order that they uiight

be taken there for trial. At this tinu>, the Pilcoinayo was bein<;

dismantled by order of the Chilean (lovernment, and when this

was com])leted the vessel was to be conducted back to CMiile and

put out of service, wdiile a pai"t of her crew was to be takeu ovei"-

hind to Chile and incorporated into the aruiy. The uuitiueers hav-

ing obtained a writ of habeas corpus, the Federal judu'e decided

that the exemption of ships of war from the local jurisdiction could

not extend so far as to bestow authority to maintain jurisdiction
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over persons in foreig^n territory under its flag ; and that the Chilean

minister, by causing the men to be taken from the vessel and placed

in custody of the Argentine authorities, had renounced or rather

lost the right to remove and try them, as he might have done had

they been retained on board the vessel or held under arrest in the

Chilean legation. The court also intinuited that, as the Pllco-

mayo had by dismantlement lost its character as a ship of war, the

men could not be detained as part of the crew of a man-of-war. On
appeal from this decision, the supreme court of the Argentine Re-

public held that, as the mutiny appeared to be for political reasons,

it was to be considered as a political offence; that, as the mutineers

were brought on shore and delivered to the Argentine authorities

because of the inability to retain them on board the vessel, their

return to the representative of Chile could not be granted without

violating the exemption of political offenders from extradition ; that

their delivery up would also violate the principle of public law which

protects prisoners of war, whether public or insurrectionary, from

surrender; and that it is a rule of international law that, where

acts of hostility are committed by foreign insurgents in territorial

waters of another state, onh^ the vessels or things taken from them

and not the persons are to be delivered up.

Mr. Buchanan, min. to the Argentine Ueiniblic, to Mr. Hay, Sec. of State,

-No. 584, Dec. 1, 1898. 37 MS. Desi). from Arg. Rep., enclosing a rei)ort

of Mr. Fran<;ois S. Jones, sec. of legation, citing Fallos de la Suin'ema

Corte de la Republica Argentina, 1893, XLIII. 321-322.

See the case of Tucker r. Alexandroff, supra, § 252.

By the treaties between the United States on the one hand, and

Belgium and Luxemburg on the other, which were
Crimes against polit-j.(,^p(.^.ti^.^.l^. concluded in 1882 and 1888. when the

ical persons. *
V i

• <• t • imemory of the assassination of I*resident (xarfield

was still fresh, it was provided that an attempt against the life of

the head of a government or against that of any member of his

family, when such attempt " comprises the act either of murder or

assassination, or of poisoning, shall not be considered a political

offence or an act connected with such an offence."

A similar clause is contained in the treaty with Belgium of Oct.

26, 1901.

A similar clause was inserted in the extradition treaty with Russia,

concluded March 28, 1887, the ratifications of which were exchanged

April 21, 1893; also, in the treaty with Denmark of Jan. 0. 1902.

By the treaty of extradition with Bi-azil, signed at Rio de Janeiro,

May 14, 1897, and May 28, 1898, it is i)rovided that extradition shall

not be granted for political offences, but it is also stipulated as

follows

:
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" The following shall not be considered political crimes when they

are unconnected with political movements, and are such as constitute

murder, or willful and illegal homicide, as provided for in section

1 of the preceding article

:

" 1. An attempt against the life of the President of the United

States of America, or against the life of the Governor of any of the

States; an attempt against the life of the President of the United

States of Brazil, or against the life of the President or Governor of

any of the States thereof

;

" 2. An attempt against the life of the Vice-President of the

United States of America, or against the life of the Lieutenant-

Governor of any of the States; an attempt against the life of the

Vice-President of the United States of Brazil, or against the life of

the Vice-President or Vice-Governor of any of the States thereof.''

"After the death of Lincoln, several governments were requested

to surrender his assassin, if he should be found within their jurisdic-

tion; and in no case did the application meet with any other than a

ready and favorable response. The Government of Great Britain,

of the Papal States and of Italy, all intimated their readiness to

comply; and in 18GG John H. Surratt, who was charged with com-

plicity in the assassination, was arrested at Alexandria and put on

board of a United States man-of-war, with the cooperation of the

Egyptian authorities."

J. B. Moore, in 29 Amer. Law Rev. (Jau.-Feb. 1895), 17.

See 1 Moore on Extradition, 308.

" It has been deemed advisable to take advantage of the visit which

it is understood you are about to make to St. Petersburg to send by

you an official copy of the resolution of Congress congratulating the

Emperor of Russia upon his recent escape from assassination. The

copy is consequently transmitted by this post. !Mr. Clay has been

instructed to apply for an interview, in order that you may i)resent

the copy to the Emperor. If the application should be successful,

you will make suitable but brief remarks on the occasion. It is j)rob-

able, however, that a cojiv of them will be re(piired beforehand, with

a view to an answer, if any should be thought proper. A letter intro-

ducing you to Mr. Clay, and a special passport, are herewith en-

closed."

Mr. Seward, See. of State, to :dr. Fox, Assist. See. of Navy, May 28. ISfU;,

73 MS. Doni. Let. 175.

See, in For. Kel. 1S!>4. 219-220, tlie resolutions adopted l)y tlie Senate and

the House of Representatives of tlie Fnited States on tlie assassina-

tion of I'resideiit Carnot of France, as well as the corresi)ondeuee

between the two governments, printed at pages 220-224,

H. Doc. 551—vol 4 '23
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In 1882 the British minister at Washington presented a request

from the British consul at New York that a revenue cutter be phiced

at his disposal or at that of the United States marshal, in order that

officers might be placed on board the Cunard steamer in advance of

her arrival at Sandy Hook, so as to make an examination of the pas-

sengers, among whom it was thought might be the murderers of Lord
Frederick Cavendish and Mr. Burke, in Phoenix Park. The Depart-

ment of State assured the minister that what the consul suggested

would be done, and both revenue cutters were offered for the desired

service.

Mr. J. C. B. Davis, Act. Sec. of State, to Mr. West, British niin.. May 12,

1882, MS. Notes to Great Britain, XIX. 42. For the subsequent

exclusion from the United States of the convicted offenders in this

case as nonpolitical alien convicts, see supra, § 505.

" Under our existing extradition treaty Avith Italy political

offenses are not extraditable. Department is not inclined to consider

offense in any case political merely because victim is head of Gov-

ernment. Whether the offense in present case was political can only

be determined from the evidence Avhen presented."

Mr. Hill, Acting Sec. of State, to Baron Fava, tel., September 12, 1900,

MS. Notes to Ital. Leg. IX. 402.

Although anarchists profess j^olitical motives for their acts, yet in

June, 1894, the British government, after full con-

sideration of the question by the court of Queen's

Bench, delivered up to France a fugitive from justice, who was

charged with causing the explosion at the Cafe Very in Paris, as well

as another explosion at certain government barracks. The court held
" that, in order to constitute an offense of a political character, there

must be two or more parties in the state, each seeking to impose the

government of their own choice on the other;" and that the offense

must be " committed by one side or the other in pursuance of that

object."

In re Meunier, 2 Q. B. D. (1894), 41."), 419 ; cite<l in 29 Am. Law Rev. 1C»-17.

See, to the same effect, as to what constitutes a political oft'ense, In re

Castioni, 1 Q. B. I). (1891). 149.

See article on Anarchistic Crimes, by Gustavo Tosti, I'olit. Science Quar-

terly (Sept. 1899), XIV. 404.

For a German j^roposal of joint action for the suppression of anarchists,

and the favorable reply of the United States, see For. Kel. 1901, 190,

197.
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VIII. REQUISITIONS.

1. General. Rules.

§605.

All demands for extradition must come from the executive au-

thority of the demanding state.

Gushing, At. Gen., 1854, 7 Op. (5.

See Mr. Uhl, Act. Sec. of State, to Mr. Fellows, Dist. Att'y at New York

City, April 27, 1894, 196 MS. Dom. Let. 512.

See, generally, as to requisitions, 1 Moore on Extradition, Chap. IX., p.

327 et seq.

There can be no actual extradition without proper requisition to

that effect, addressed by the foreign government to the Secretary of

State; and although extradition can not be ordered by the President

on mere judicial documents, but requires executive requisition, still it

may be effected, in the absence of any diplomatic minister of the

demanding government, through other intermediate agencies recog-

nized by the law of nations.

Cushing, At. Gen., 1856, 8 Op. 240.

As to the action of consuls in such matters, see 1 Moore on Extradition,

§ 225, p. 331.

In 1885 the United States asked for the extradition from Canada

of two persons designated as John Doe and Richard Rck^, adding

that, while the real names of the criminals were unknown, their

calling and personal description were set forth in the depositions and

the warrant of arrest with all the particularity needful to their com-

plete identification, and that the unknown offender styled Richard

Roe was said to have gone under the alias of '* Beales."

Mr. Porter, Act. Sec. of State, to Mr. West, British min., July IS, 1885,

MS. Notes to Great Britain. XX. 87.

The provision in the treaty between the United States and ^loxico

that persons shall be delivered up to justice who are "accused" of

a specified crime means accused in due foi-ni of law. and embraces an

accusation by information as well as a charge by indictment, a pro-

ceeding by infonnation being authorized by statute.

State V. Rowe (la.), 73 N. W. 83.3.

2. Applications i'ok Kequisitions.

§ 606.

The Department of State will not "" inaugurate applications for

extradition, on the mere reference to it of papers, without a specific

'request or expression of the wish of the Department of Justice or of
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the authority of ti State (as the case may he) throiijifh whieli the

papers may come to this Department.""

Mr. Fish, Sec. of State, to Mr. IMerrepont, Feb. 2, 187(;, lit MS. Dom. Lt't.

539.

See, to the same effect, Mr. Hay, Sec. of State, to Messrs. Kiiigsford & Son,

Feb. 2.5, 1809, 23.5 MS. Dom. Let. 1.52.

The United States Avill not demand from Great Britain the extra-

dition of an alleged fugitive from justice, except on a judicial war-

rant, with proper evidence to justify it, issued by the local authority

of the State in which the crime is alleged to have been committed.

Gushing, At. (Jen., 1854, 6 Op. 485.

A requisition will not be made for the extradition of a fugitive

for receiving money fraudulently obtained where the evidence sub-

mitted in the application tends to show" the connnission of the oifence

of obtaining money fraudulently, the latter not being included in

the treaty.

Mr. Hay, Sec. of State, to the governor of Ohio, Dec. 2, 1898, 233 MS. Dom.
Let. 27.

By tlie supplementary extradition treaty witli Great Britain of Dec. 13,

1900, tlie offence of obtaining money, valtial)le securities, or other

properties by false pretenses was added to the list of extraditable

offences.

Where a prima facie case is presented under the particular treaty,

the Department of State, acting in the interest of justice, does not

allow technical reasons to control its conduct, but Avill request extra-

dition, and leave it to the authorities of the country in Avhich the

person accused is found to determine whether he should be deliv-

ered up.

Mr. Bayard, Sec. of State, to Mr. Torrey, March 10, 1880, 159 MS. Dom.
Let. 279.

No instance is found in which the Department of State has heard

counsel in opposition to its making a denuind on a foreign govern-

ment for the extradition of a fugitive from justice; nor Avould it be

proper to introduce such a practice.

Mr. Gresham, Sec. of State, to Mr. Peffer, Jan. 30, 1895, 200 MS. Dom.
Let. 425.

MEMORANDUM KELATIVE TO APPLICATIONS FOB THE EXTKAOITION

General circular. from foreign countries of FUornvES from justice.

Department of State.

Wa.shiii{;tO)}, Octohcr, 1892.

Extradition will be asked only from a government with which the United

States has an e.\tradition treaty, and only for an offense specified in the treaty.

All applications for requisitions should be addressed to the Secretary of State,
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aoconipiinied by the iioeossary papers as hoiviii statod.i When extradition is

sou>i;lit for an offense within tlie jurisdietion of tlie State or Territorial courts,

the application must come from the governor of the State or Territory. When
the offense is aj?ainst the United States, the api)lication should come from the

Attorney-Cieneral.

In every application for a reipiisition it nuist be made to api)ear that one of

the offenses enumerated in the extradition treaty between the United States

and the govc'rument from which extradition is sought has been committea

within the jurisdiction of the United States, or of some one of the States or

Territories, and that the jjcrson char.i;;ed therewith is believed to have soufjht an

asylum or has b(>en found within the dominions of such foreij^n jiovernment.

The extradition treaties of the United States ordinarily provide that the

surrender of a fuijitive shall be f^ranted only upon such evidence of criminality

as. according; to the laws of the place where the fuijitive or ])ers(m so charjjed

shall be found, would justify his or her connnitment for trial if the crime or

offense had been there conunitted.

If the i)erson whose extradition is desired has bi^n convicted of u crime or

offense and escjip(>(l thereafter, a duly authenticated copy of the record of con-

viction and sentence of the court is ordinarily sullicient.

If the fufiitive has not been convicted, but is merely charged with crime, a

duly authenticated copy of the indictment or information, if any, and of the

warrant of arrest and return thereto, accomi)anied by a copy of the evidence

up Ml which the indictment was f<mnd, or the warrant (sf arrest issued, or by

(U'ijiinal depositions settinj? forth as fuU.v as ]K)ssil»le the cin-umstances of the

crime, are Usually ne<"essary. Many of our treaties reipiire the production of

a duly authenticated copy of the warrant of arrest in this Country ; but an

indictment, information, or warrant of arrest alone, without the accompanying

proofs, is not ordinarily sullicient. It is desirable to make out as strong a cast^

as i)ossible, in order to me(>t the contingencies of the local re(iuirements at the

l>lace of iirrest.

If the extradition of the fugitive* is sought for several offenses. <'opies of the

several convictions, indictments, or informations and of th(> documents in

supi)ort of each shcndd be furnished.

Application for the exti'adition of a fugitive should state his full name, if

known, and his alias, if any. (he offense or off<Mises in the language of the treaty

upon which his extradition is desired, and the full name of the jx'rson ])roi)osed

for designation by the I'resident to receive and convey the prisoner to the

Tinited States.

As the application ])roper is desired solely by the l)ei)artment as ;i basis for

its action, and is I'etjiined by it, it is not necessary that it should be attached to

the evidence.

('oi)ies of the record of conviction, oi* of the indictment, or infornmtion, and

of the warrant of jirrest. and the other i)a])ers ;ind documents going to make U])

the evidence are reiinired l)y the Department, in the first instance, as a l>asis

for reipiesting the surrender of the fugitive, but chi«'tly in oi'der that they may
be dul.v authenticated und<*r the seal of the Department, so as to make them

receivable as evidence where the fugitive is arrested upon tlie question of his

surrender.

«The only excejttion is foiuid in the trejity with Mexico, under which, in the

case of crimes conunitted in the frontier States or Territories. I'eipiisitions may
be made directly by the proper authorities of the Stat<> or Territory. (Article

2, treaty with Mexico, concluded December II, ISUl.)
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Copies of all papei's going to inalic up tlie evidence, transmitted as herein

requiretl. including the record of conviction, or the indictn)ent, or inforniation,

and the warrant of arrest, must be duly certitied and then authenticated under

the great seal of tlie State making the application or the seal of the Department

of Justice, as the case may he; and this Department will authenticate the seal of

the State or of the Dej)artment of .Justice. For example, if a deposition is made
before a justice of the peace, the oflicial character of the justice and his author-

ity to administer oaths should be attested by the county clerk or other sui)erior

certifying officer ; the certificate of the county clerk should be authenticated by

the governor or secretary of state inuler the seal of the State, and the latter will

be authenticated by this Department. If there is but one authentication, it

should plainly cover all the papers attached.

All of the papers herein required in the way of evidence muM he tran-smittcd

m duplicate, one copy to be retained in the tiles of the Department, and the other,

duly authenticated by the Secretary of State, will be returned with the Presi-

dent's warrant, for the use of the agent who may be designated to receive the

fugitive. As the governor of the State, or the Department of Justice, also

ordinarily requires a copy, prosecuting attorneys should have all papers made
In triplicate.

By the practice of some of the countries with which the United States has

treaties, in order to entitle copies of depositions to be received in evidence the

party producing them is retiuired to declare under oath that they are true

copies of the original depositions. It is desirable, therefore, that such agent,

either from a comparison of the copies with the originals or from having been

present at the attestations of the copies, should be prepared to make such

declaration.' When the original depositions are forwarded, such declaration is

not required.

Applications by telegraph or letter are frequently made to this Department

for its intervention to obtain the i)rovisional arrest and detention of fugitives

in foreign countries in advance of the presentation of the formal proofs upon

which a demand for their extradition may be based. Such applications should

state specifically the name of the fugitive, the offense with which he is charged,

the circumstances of the crime as fully as possible, and a description and identi-

fication of the accused. It is always helpful to show that an indictment has

been found or a warrant of arrest has been issued for the ai)prehension of the

accused. In Great Britain the pi'actice makes it essential that it shall appear

that a warrant of arrest has been issued in this country."

Care should be taken to observe the provisions of the particular treaty under

which extradition is sought, and to comply with any special provisions con-

tained therein. The extradition treaties of the United States may be found in

the several volumes of the Statutes at Large, in the " Revised Statutes of the

United States relating to the District of Columbia and Post Roads, together

with Public Treaties in force on the 1st day of December, 1873," and in the

volume of Public Treaties, 1887. Copies of particular treaties will be furnished

by the Department upon application.

If the offense charged be a violation of a law of a State or Territory, the agent

authorized by the President to receive the fugitive will be re(iuiretl to deliver

him to the authorities of such State or Territory. If the offense charged be a

violation of a law of the United States, the agent will be re(iuired to deliver

the fugitive to the proper authorities of the United States for the judicial

district having jurisdiction of the oflfense.

« For fuller information with respect to procedure in cases of provisional

arrest within British jurisdiction, see Department's memorandum of May, 1890.
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Where the requisition is made for an offense against tlie laws of a State or

Territory, tlie expenses attending tlie apprehension and delivery of the fugitive

must be borne by such State or Territory. Expenses of extradition are defrayed

by the United States only when the offense is against its own laws.

A strict compliance with these re(iuirements may save much delay and

expense to the party seeking the extradition of a fugitive criminal.

MEMORANDUM RELATIVE TO THE EXTRADITION OF FUGITIVES FROM THE UNITED

STATES IN BRITISH JURISDICTION.

Circular as to Great -r^ r^i^iiuuitti tto Lw uioau Department of State,
Britain.

Washinf/to)i, May, 1S9().

Where application is made for a requisition for the surrender of a fugitive

from the justice of the United States in British jurisdiction, it must be made to

appear

—

1. That one of the offenses enumerated in the treaties between the United

States and Great Britain has bet^n committed within the jurisdiction of the

United States or of some one of the States or Territories.

2. That the person charged with the offense has sought an asylum or been

found within the British dominions.

All ai)plicatioiis for reciuisitions should be addressed to the Secretary of State,

and forwarded to the Department of State, accompanied with the necessary

papers, as herein stated, and must furnish the full name of the person proposed

for designation by the I'resident to receive the prisoner and convey him to the

United States. When the offense is within the jurisdiction of the State courts,

the application must come from the governor of the State. When the offense is

against the United States, the application must come from the Attorney-General

or the lU'oper ex(>cutive department.

It is stipulated in the treaties with Great Britain that extradition shall be

granted onlj- on such evidence of criminality as, according to the laws of the

place where the fugitive or person charged shall be found, would justify his

apprehension and connnitment for trial if the crime or offense had there been

committed.

It is admissil)le as constituting such evidence to produce a properly certified

copy of an indictment found against the fugitive by a grand jury or of any

information made before an examining magistrate, accompanied by one or

more depositions setting forth as fully as possible the circumstances of the

crime. An indictment alone has been held to be insufficient.

By the fourteenth section of the English extradition act of 1870, "depositions

or statements on oath, taken in a foreign state, and copies of such origin.-il

depositions or statements, and foreign certificate-; of, or judicial documents

stating the fact of conviction, may, if duly authenticat«Ml, lie received in evidence

of proceedings under this act."

The fifteenth section of the same act provides as follows: " Foreign warrants

and depositions or statements on oath, and copies thereof, and certificates of,

or judicial docmnents stating the fact of a conviction, shall be deenied duly

authenticated for the purposes of this act if authenticated in manner provided

for the time being by law, or authenticated as follows: (1) If the warrant pur-

ports to be signal by a judge, magistr.'ite, or ofiicer of the foriMgn state where

the same was issued; (2) if the depositions or statements or the copies thereof

puri)ort to be certified under the hand of a judge, magistrate, or ofiicer of the

foreign state where the s.-ime were t.-iken to be the original depositions or state-

ments, or to be true copies thereof, as the case may re(iuire; and ('A) if the

certificate of, or judicial documents stating the fact of conviction purport to
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be cortifiod by a .ludfro. magistrate, c.r officer of tbe foreiprn state where tlie con-

viction toolv piace; and if in every case tlie warrants. deiK)sitions. statements,

copies, certificates, and judicial documents (as the case may be) are authen-

ticated by the oatli of some witness or by being sealed with the official seal

of the minister of justice, or some other minister of state; and all courts of

justice, justices and magistrates, shall take judicial notice of such oflficial

seal, and shall admit the documents so authenticated by it to be received in

evidence without fiu'ther jiroof.

If the fugitive be charged with the violation of a law of a State or Territory,

his delivery will be re(iuired to be made to tbe authorities of such State or

Territory.

If the offense charged I>e a violation of a law of the UnitcxI States (such as

piracy, murder on board of vessels of the I'nitod States, or in arsenals or

dockyards, etc.), the delivery will be required to be made to the officers or

authorities of the United States.

Where the requisition is made for an offense against the laws of a State or

Territory, the expenses attending the apprehcTisioii and deliver}- of the fugi-

tive must be borne l>y such State or Territory. Expenses of extradition are

defrayed by the United States only where the offense is against its own laws.

PROVISIONAL ARREST.

Applications, both by telegraph and by letter, are frequently made to this

Department for its intervention to obtain the arrest and provisional detention

of fugitives from justice in P]ngland, Scotland, or Ireland in advance of the

presentation of tbe formal proofs upon which a demand for their extradition

may be based. In such cases the only manner in which the Department can

intervene is by informing the ambassador of the United States in London of

the facts and instructing him to take the necessary measures. This the

ambassador does by authorizing some one connectetl with the embassy to make
complaint on oath before a magistrate, in accordance with the requirements

of the British extradition act of 1870. Tbe form of this complaint is hereto

annexed as appendix 2. Attention is invited to its i)rovisions, and especially

to the statement deponent is required to make that he is informed and believes

that a wari'ant has been issued in the foreign counti'y for the arrest of the

accused. This Department, when requested to intervene in such a case, should

always be enabled to inform the ambassador that such a warrant has l>een

issued, in order that the complaint before the British magistrate may be made
in due form and without delay.

APPENDIX 1.

The tenth article of the treaty between the United States and Great Britain,

concluded August 9, 1842, provides for the surrender of criminals for (1)

murder, (2) assault witli intent to connnit murder, (3) piracy. (4) arson. (5)

robbery, ((5) forgery, (7) the utterance of forged paper.

The convention concluded July 20. 1880, provitles for extradition for the

following additional offenses

:

1. Manslaughter, when voluntary.

2. Counterfeiting or altering money; uttering or bringing into circula-

tion comiterfeit or altered money.

3. Embezzlement ; larcen.v : receiving any mone.v, valuable security, or

other property, knowing tbe same to have been embezzled, stolen,

or fraudulently obtained.
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4. Fraud by a bailee, banker, agent, factor, trustee, or direetor or member
or offiejer of any company, made criminal by tbe laws of both coun-

tries.

5. Perjury, or subornation of i)erjury.

G. Rape; abduction; child-stealinj? ; Ividnapping.

7. Bui'glary ; house-breaking or shop-breaking.

8. Piracy by the law of nations.

9. Revolt or conspiracy to revolt by two or more persons on board a ship

on the high seas, against the authority of the master; wrongfully

sinking or destroying a vessel at sea, or attempting to do so ; assaults

on board a ship on the high seas, with intent to do grievious bodily

harm. ,

10. Crimes and offenses against the laws of both countries for tbe suji-

pression of slavery and slave-trading.

Extradition is also to take place for participation in any of the crimes

mentioned in tliis convention or in the aforesaid tenth article, i)rovided such

participation be i)unishable by the laws of both countries.

By the seventh article of tbe convention of ISSO, it is stipulated as follows

:

"Tbe provisions of the said tenth article (of the treaty of 1842) and of this

convention shall apply to persons convicted of the crimes therein respectively

named and specified whose sentence therefor shall riot have been executed."

The eighth article of the convention of 1880 is as follows: "The ju'esent con-

vention shall not apply to any of the crimes herein si)ecified which shall have

been connnitted, or to any conviction which shall have been pronounced, prior

to the date at which the convention shall come into force."

The ninth article i)rovides that the convention "shall come into force ten

days after its j)uI)lication. in conformity with the forms prescribed by the laws

of the high contr.-icting ))arties." The convention was proclaimed both in the

United States and in (Jreat Britain March 25, 1800, and thus came into force

in both ('(mntries Ai)ril 4, 1800.

APPENniX 2.

(Form of informatiov used in ohtfiinnuj prorisioiidl irnrrnnix of arrr.^t in the

Vnitcd Kiiifidoni of (Irrut Itrittti iiinul Ircliind.)

Metropolitan Por.icE District, to irit:

The information of , of , taken on oath this day of ,

in the year of our I.ord one thousand eiglit hundred and , at the Bow
Street Police Court, in the county of Middlesex, and within the Mctr()])olitan

lK)lice district, Ix'fore me, the undersigned, one of tlie magistrates of the jutlice

c<mrts of tbe metroi)olis, sitting at th(» itolice court aforesaid, who saith that

, late of . is jiecused lor convicted] of the connnission of the crime

of within the jurisdiction of . and now susp<»ct('(l of I)eing in tlie

Cnited Kingdom. I make this api)lication on I)elialf of the (Jovernmeiit.

I i>roduc(» .

I am informcMl and verily believe that a warrant has been issued in

for tlie arrest of the accused ; that the said Government will demand
b— extradition in due course, and that tliere are reasonable grounds for sup-

j>osing the accused may escape during the time necessary to jiresent the diplo-

matic re<iuisition for li—- surrender, and I therefore jiray that a provisional

warrant may issue under the provisions of .'{.*? and .'U V.. c. ."»2. s. 8.

Sworn before me. the day and year first alK)ve mentioned, at tlie police court

aforesaid.
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Tlie practice of extradition between the United States and Mexico

Euies as to became the subject of careful consideration and expo-
Mexico, sition in the case of Leonardo (lonzalez, wliost; sur-

render, as requested by the governor of Texas, tlie Mexican govern-

ment declined to grant. As Gonzalez was a Mexican citizen, it was
at first supposed that the refusal to deliver him up was due to an

indisposition on the part of the Mexican government to exercise, as

the United States had done in the case of Mrs. Rich, the discretion

vested by the treaty in the contracting governments to surrender

their own citizens. The Mexican government, however, disclaimed

any such motive; and, as the result of the correspondence^ a confer-

ence was held at the Department of State, Jan. 25, 1900, between Mr.
Aspiroz, the Mexican ambassador, and Judge Penfield, the Solicitor

of the Department, at which the Mexican law w:as explained.

Mr. Iliiy, Sec. of State, to the governors of the States, circular, March 26,

1900, 244 MS. Dom. Let. T).

See, also, Mr. Hay, See. of State, to the Mex. ambassador. No. VA, Jan. 12,

1900, MS. Notes to Mex. Leg. X. r>09.

The ix>ints in discussion between the Mexican ambassador and Judge

Penfield related to Art. IV.; par. 3, Art. VIII.; and Art. X., of the

treaty of February 22, 1899.

With regard to the case of Gonzalez, Mr. Aspiroz declared that the sole

reason for refusing his extradition was that the existence of the cor-

pus delicti was not duly proved. He was chargetl with murder; and

the proof, to justify his arrest and connnitment for trial, must, said

the ambassador, conform to the laws of the State of Coahuila, wliere

he was found, and to the Fetleral extradition act of May 19, 1897,

in all things not otherwise provided for by the treaty. According to

the code of penal procedure of Coahuila. which was in this respect

.substantially tITe same as that in force in the other States, in the

Federal District, and in the Territories of Mexico. " the basis for a

criminal i)roceedings is the proof of the existence of an act or that of

an omission, which law considers to be a delict ; without such proof no

further proceedings can be had." In cases of homicide, the law-

requires an autopsy upon the body of the deceased, if possible; if

this is not possible, and secondary proof is produced, such proof

must, if possible, be passetl ui)on by experts; and it is only when it

is "absolutely imixjssible " to obtain the opinion of experts, that the

testimony of other witnesses, who may have seen the cori)se and the

wounds, or who may otherwise know the facts of the crime, may bo

received, to establish "the certainty, or a great probability," that

a homicide has been connnitted, " and at least a suspicion as to

who miiy have caused it." The ambassador observed that he under-

stood these provisions of lajv to be substantially in accord with those

that prevailed in the I-nitM States.

Judge Penfield inquired A\^iether the Mexican Government would grant

Gonzalez's extradition if a second demand should be presented, for-

tified with new evidence.

The ambassador rei)lied that he found no legal objection to the pre.senta-

. tion of a second demand ; but that, in his personal opinion, certain
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new evidence which had been offered would not be satisfactory,

since it consisted of the depositions of two children, aged 14 and 12,

which were considered as among the weakest proofs that could be

produced.

As to the " authenticated copy of the law of the demanding party, which

defines the crime and establishes its punishment," required by par.

3 of Art. VIII. of the treaty, the amba.ssador agreed with .Tudge

Penfield that this requisite a})plied only to the crimes specified in

sees. 19 and 21 of Art. II. "Finally, they both were of the o])inion

that Article I. devolves the surrender of the accused to eacii one of the

contracting Governments, respectively; that Article VIII. prescribes

that the demands made in conformity thereto should be presented by

the diplomatic agents, and that only in their absence by the superior

consular officers of each one of the contracting parties, or in the

cases mentioned in Article IX., by the first civil, military, or judicial

authority of the i)roper frontier State or Territory, and that in con-

formity with those prescriptions Article X. requires that tbi> diplo-

matic channel should be resorted to in order to obtain the ju'ovisional

arrest of the accused and his safe custody, while the demand for bis

extradition is completed, and that each of the contracting (ioverii-

ments are required to endeavor to render efficient these i)recaution-

ary measures ; or in other words, that all demands in extradition

cases should be addressed by one of the two contracting (lovern-

uients to the other through the channel of its resi)ective diplomatic

agent, excepting in the cases specified in the first paragraph of

Article VIII. and Article IX. of the treaty."

In the course of the conference, the ambassador handed to .ludge Tenfield

a copy and English translation of the articles of the code of <'riniinal

procediu'e of the State of Coahuila. relating to the subject under

discussion, as follows

:

^riimlos del Codif/o dc Proccdimicn- Articles of the Code of Criminal Pro-

tos penales del Estado dc ConlniUfi cediire of the State of Coahuila

relatiros a Ja eoinprohacioii del relative to the proof of the eorpii!^

cuerpo del delito. delieti in eriniinal easies.

Art. V.il\ La base del procedimi-

ento criminal es la comprobacion de

la existencia de un hecho 6 la de

iHia omision que la ley reputa delito :

sin ella no pue(l«> h.-iber i)rocedinii-

ento ulterior.

AiiT. l.'U. Todo juez que adquiera

conocimiento de qu(> se ha cometido

lui delito. si existe el objeto material

sobre el cual ha sido cometido, de-

bent hacer que se extienda una acta

en que se describan minuciosamente

los caracteres y sefiales (pie ])re-

sente la lesion. 6 los vestigios (pie

el delito haya dejado. el instrumento
('» nu^dio con (pie probable »'> necesa-

riamente haya debido cometerse y la

manera de que se haya hecho uso

Art. 13.'5. The basis for a criminal

proceeding is the proof of the exist-

ence of an act or that of an omis-

sion which the law considci-s to be

a delict: without it no furtluM- pro-

ceedings can be had.

Art. 1:U. Any judge who may ob-

tain knowledge that a delict lias

been committed, if the material ob-

ject on which it has Ixmmi coinini(t(»d

should exist, ought to have a reiiort

made wherein tli(> cbarMct(M' and

signs i)resented by tlH> hurt, or llie

traces which may be left by the

delict shall be minutely described,

as well as the instninieiit or intvins

with which it may proh.-ibly or iicc-

essarilv have been committed, and
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dol instninionto o mwlio para la

ejeciu'ion dt'l dclito. Kl oUjoto soHn'

que (''sto ha.va ivcaido. sc doscribirii.

de inodo (lue (luodon detorininadas

8u situacioii y cuantas circuiistaii-

cias pucdan contribuir a iiidagar t>l

orfgen del dolito, asf eoiiio sii grave-

dad y los aceidentes que lo liayan

aconipanado. Esta acta se llama de

descripelon.

Art. 135. Ademfls de la acta de

deseripciou se exteiideril otra do iu-

ventario. si se encontrareu algunos

instrunieiitos u otras cosas (pie pue-

dan tener relaeion proxima 6 reniota

con el heclio nilsnio. Cuaiido los

objetos eiu'outrados fuereu jjocos y

se hallaren en el niisnio sltio 6 a las

inniedlaclones del lugar en (pie se

conu»ti6 el liecbo, el acta de descrip-

elon podra contener el inventario d«!

aquellos.

Art. 141. En el acto de la in-

speccion del lugar en que se conietio

el dellto. el jnez debe exaniinar a

todas las personas (pie puedan pro-

IJorcionar algun esclareciniiento so-

bre el deli to y sobre sus autores y

c6nii)lices, 6 algiinas noticias fitiles

para la averiguaci(')n de la verdad o

designar otras personas que puedan

darlos.

Art. 148. Si el dellto fuere de

honiicidio fi otro caso de nuierte por

causa desconocida y sospecbosa o

solainente sospecliosa, se procedera

al exainen del cadaver con inter-

venci()n de peritos, y se ordenarA

su autopsia extendiendose diligencia

formal con expresi(')n circunstanci-

ada de la postura en que se balle el

cadaver, del numero de beridas ('>

lesiones. de las parties del cuerpo en

que las tiene, del vestido y denuls

efectos que se encontraren y de las

sefiales (pie se adviertan en el te-

rreno Inmediato.

tlie manner In which the instrument

may have been iistnl for tiie execu-

tion of the delict. The object on

which the delict may have l>een

committed, shall be described in such

a way that its situation and any

circumstances that may contribute

to determine the origin of the de-

lict shall be set forth, as well as

the gravity and the accidents that

may have accompjuiied the delict.

This report shall be called tlie de-

scrii)tion of the delict.

Art. 1.T>. besides the description

of the delict there shall be made an

inventorial report, if there should

be found any instruments or other

things that may have a proximate

or remote relatiim to tlie act itself.

Should the objects found he few

and be discovered in the same place

or near by the place where the act

was conunitted. tlie reiK>rt contain-

ing the description may also com-

prise the inventory of such articles.

Art. 141. During the official in-

vestigation relative to the place

where the delict was committed,

the ju(lg<' ought to examine all per-

sons whose testimony may throw

light on the delict and on its prin-

cipals and accomplices, or alTord

any information that may be useful

for the investigation of the truth,

or designate some other i)ersons who
may be able to give such testimony.

Art. 148. If the delict should be

homicide, or any other case of death

owing to an unknown and suspi-

cious cause, or simply owing to a

suspicious cause, the examination of

the c*ori)se shall be proceeded with

the attendance of experts, and the

autojisy of the l)ody shall he or-

dered, and a rei)ort be made stat-

ing with precision the i)osition in

which the corpse is found, the num-

ber of w(mn(ls or hurts, the portions

of the body where the same may be

discovered, the clothing and other

articles that may be found, and any

marks or signs that may be discov-

ered in the immediate vicinity of

the place.
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AuT. 141). Antes do procodorso tl

la autopsia del cadaver se compro-

bara su ideiitidad por medio de sus

parieiites 6 aiiiigos, (pie serau ex-

auiiiiados en deblda forma, para (pie

de(?laren (1 nonibre del iiuierto, su

profesion y vetindad, las seiias per-

sonales y las ropas que vestia

cuaudo salio de su casa.

Akt. 150. Si no se puede indenti-

flcar el cadaver, so describirau las

sefias particularos (pie tuviere, sus

facciones, sus vestidos (j cual(]uiera

otro objeto (lue so lo encuentre ; y si

el estado del cadaver lo permite, s(»

le expondra al publico i)or las horas

quo el juex crea convenionte, a fin

de que pueila ser visto y reconoci(io,

sacandose ademas, si fuere posible,

retratos fotofjjraficos de los cuales se

agregara uno .1 los autos y se manda-

rCin fijar los demris en los lugares

publicos, cuando no se baya podido

obtener aquel reconociniiento.

Art. ir»2. Si se bubiore sepuUado

el cadJiver antes de practicar las dili-

gencias anteriores. s(! ordenara su

exbumaci(')n cuando el juez lo juzgue

uecesario (') lo soliciten las partes

acusadoras. por su cuenta, obsor-

vando las debidas i)recauci()nes liigi-

enicas y asistencia de ])erit()s, y

practicandose en seguida las diligen-

cias (pie I'ueren posibles de las (pic

mencionan los antecedentes artfculos.

Art. 1.^).'}. Cuando i)or cuabpiiera

causa 11') pui'da foniiarNc jiiichi jxt'i-

cial con cl cxuiiicn del cuihtrrr, 6

68tc no piicda crlniinarsr, a<iurl jni-

cio sc siiplird con /«.s* dcchiracioncs

de los tcstif/os que hubicrcn visto

antes cl caddvcr y his Icsioncs que

haya tenido, IJstos tcsti</os niani-

festardn en (iitc parte del cuerpo

cxistian las lesiones, indicardn las

arnias con que erean que se hniian

hccho y dirdn si son dc opinion que

Art. 149. Before beginning tbe

autopsy of tbe corpse, its identity

must be proved by means of tbe

relatives or friends of tbe deceased,

wlio sball be examined in legal

form so tbat they may testify as to

tbe name of tbe deceased, his pro-

fession and residence, his personal

description and the clothing he

wore when he left his house.

Art. 150. Should it not be possi-

ble to identify the corpse, the pe-

culiar description of the deceased, as

well as bis features, his clothing and

any other article tbat may be found

on him sball be recorded ; and if the

condition of the corpse should per-

mit, it may bo exposed for insi)ec-

tion by the public during the hours

which the judge may deem proper,

so tbat it may be seen and recognized

and, if possible, photographs sball

l)o taken of the body and one of

them sball be added to the record

and the rest shall be attixed in pub-

lic places if tbe corpse shall not

have been identified.

Art. 152. If tbe corpse shall have

been buried before the foregoing

proceedings can be bad, an order

shall be issued so as to have it ex-

humed, should tbe judge think this

proceeding be proper or the com-

plainants demand it at their ex-

I)ense; all due hygienic precautions

being taken and tbe exhumation

being carried on in the presence of

experts, and thereupon such pro-

ceedings as are mentioned in the

foregoing articles shall, if possible,

be carried on.

Art. 15;>. Whenever, owing to any

circumstances, no e.nnninution can

he made by c.iinrf.s. or the corpse

cannot he e.rhuined. such proceed-

ini/s shall he suhstiluted hy the tes-

timony of the n-itncsscs irho sltall

have seen the corpse before, as weU

as the hurts that it may have had.

Said iritnesses shall stale in irhat

part of the body the hurts e.risted

and shall testify as to the arms irith

ichich they may believe that said
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tudus o alyunas dc las Icsiones hayan

ocasionado la mttcrtc.

Art. 1.54. Eu easo de que el cada-

ver no i>ueda eiK-outrarse, el juez

coniproban'i la exlsteneia de la per-

sona, el tlenipo (lue liaya trascurrido

desde que no se tenga noticia de ella,

el ultimo lugar en que se le haya

visto, y couio el eadJiver haya i)odido

ser ocultado 6 destruido. Adernils

reeogera todos los medios de i)rueba

que conduzcan Ti la coniprobacion 6

existeucia del cuerpo del delito.

Art. 155. Los peritos darau su de-

claraelou sobre la causa de la nuierte,

manifestando en que tiemijo luas

6 menos proximo pudo acontecer

este, y si fu6 S, consecuencia de las

lesioues 6 antes de ellas, 6 por el

concurso de causas preexlstentes 6

de las que sobrevinieron 6 de otras

extraiias al delito, teniendo presente

lo que dlsponen los artfculos 544,

545, y 546 del Codigo penal. Cuando
los peritos no se expliquen respecto

de estas circunstancias, el juez de

oflcio les interrogara acerca de ellas.

Art. 150. Si se tratare de alguna

persona herida 6 golpeada, el juez,

acompanado de los peritos, descrl-

bird las lesiones 6 golpes, indlcara

el lugar en que esten, y senalara su

longitud, anchura y profiuulidad os-

tensible, si hubiere peligro en averi-

guar cual sea la profundidad real.

Harfi que los peritos expreseu la

calidad de las lesiones y si esti'in

heclias con arnias de fuego, 6 con

armas punzantes, cortantes 6 con-

tundentes, 6 de otro niodo.

Art. 157. Si los peritos no piidicren

ser habidos desde lucf/o, el juez pro-

eederd sin su asisteiieia. en los t»M-

minos del artfculo anterior.

hurts were made, and tvill state if,

in their opinion, all or any of the

said hurts shall have brought about

the death of the deeeased.

Art. 154. Should it not iiave been

I)ossible to find the corpse, the judge

must obtain proofs as to the exist-

ence of the individual, the time that

may have elapsed since no news
have been received regarding him,

the last place where he may have

been seen, and how the corpse could

have been hidden or destroyetl.

Furthermore, he shall obtain all

means of proof that may lead to the

evidence or existence of the corpus

delicti.

Art. 155. The experts shall give

their opinion regarding the cause

of death, the approximate time when
that event may have occurred, and

if the deatli occurred owing to the

hurts or before these were inflicted,

or owing to a combination of pre-

existing causes or of those that

occurred afterwards, or to others

entirely foreign to the delict, and

for that purpose they shall take

into consideration tlie prescriptions

of articles 544, 545, and 540 of the

I'enal Code. Whenever the experts

shall not give any explanation re-

garding such circumstances, the

judge ex officio must interrogate

them c-oncerning the same circum-

stances.

Art. 150. If the case may be of

a person wounded or beaten, the

judge, assisted by experts, shall

describe the wounds or blows and

determine the site and the length,

breadth and apparent depth thereof,

should there be any danger of deter-

mining its real depth. He shall

retiuire the experts to express the

nature of the hurts and whether

they were caused by Are, cutting,

or pointed arms, or by bruising in-

struments, or in any other manner.

Art. 157. If it is not possible to

obtain experts at onee, the judge

shall proceed with his investigation

icithout them, in conformity with

the prescriptions of the foregoing

article.
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Articulos oU, S.'io, V o.'fG del Codigo Articles r).',.',, 5.',.j, and o'/O of the

penal citados en el articulo 155 Penal Code referred to in Art.

del Codigo de Proeedimientos 155 of the Code of Criminal Pro-

penales. eedure.

Art. 544. Para la imposioion de la

pena no se tendnt como mortal una

lesion sino cuaudo se verifiquen las

tres circunstaiacias siguieutes:

I. Que la lesion produzt-a por si

sola y direetamente la niuerte ; 6 (lue

aun cuando Onta resulte de causa

distinta, esa causa sea desarrollada

por la lesi6n 6 efecto necesario 6

imuiediato de ella.

II. Que la muerte se verifiqueden-

tro de sesenta dias contados desde

el de la lesion.

III. Que despues de hacer la au-

topsia del cadaver, declareu dds

peritos que la lesion fue mortal,

sujetandose para ello a. las reglas

contenidas en este articulo y en los

dos siguientes.

Art. 545. Sienipre que se verifi-

quen las tres circunstancias del ar-

tfculo anterior, se tendra como mor-

tal una lesion, auntiue se pruel>e cpie

se habrhi evitado la muerte con

auxilios oi»ortiuios : <iue la lesion no

habrfa sido mortal en otra persona

;

6 (pie io fue j'l causa de la constitu-

eion fisica de la victima, 6 de las cir-

cunstancias en (pie recil)i(') la lesir'di.

Art. .54(!. Como consecuencia de

las d(>claraciones cine preced<Mi, no se

tendrS, como mortal una lesion,

auiKjue muera el ((ue la r('cil)i(')

;

cuando la muerte sea resnltado de

una causa que ya existfa y (pie no

sea (lesarrolliida i)or la lesi('ni, ni

ouaiido (''sta se haya viielto mortal

por una causa i)osteri()r a ella como
la aplicacion de medicainentos posi-

tivamente nocivos, operaciones qui-

riirgicas desgra«iadas (') excesos 6

imprudencias del paciente 6 de los

ciue lo asistan.

Art. 544. For the infliction of

punishment, 'a hurt shall not be con-

sidered mortal, unless the three fol-

lowing circumstances shall have

occurred

:

I. That tlie hurt by itself and di-

rectly shall produce death ; or tliat

even if death shall have occurred

from another cause, the latter cause

shall be due to the hurt or be the

immediate or necessary result of the

s^me.

II. That death shall occur within

sixty days after the hurt may have

been inflicted.

III. That after the autopsy of the

corpse may be had, two experts shall

have declared that the hurt was

mortal, in conformity for such pur-

pose with the rules contaiiuxl in this

article and tlie two following.

Art. 545. Whenever the three cir-

cumstances nanunl in tlie foregoing

article may occur, tlie liurt shall l)e

considered mortal, although it may
be proved that death could have

l)een prevented l)y oi)portune help

;

that the hurt would not have been

mortal in another person ; or that it

was mortal owing to the i)hysical

constitution of the deceased or to

which occurred wlien he received

the hurt.

Art. 54(i. As a result of the fore-

going statements, a luirt sliall not

l)e considered mortal, even if tlu;

person who received it may die,

when death sliall have been tlie re-

sult of a caus(> already existing and

ma.v not have I)eeii due to the liurt,

nor when the hurt sliall l)ecome mor-

tal through a cause occurring tliere-

after, as tlie ai>plication of medi-

cines really noxious, inifortun.-ite

surgical operations, or mIjuscs. or

imprudent acts of tlie i)atieiu or of

tho.se who may have assisted him.
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Subsequently, tlie Mexican iinihassador, at Judge I^entield's request,

prepared a nicinorandnni (in the formalities to l)e observed in extradition

under tlie treaty of Fel). '2'2, 1S!)0. This iiienioranduni, with eorrections

subseijuently made by the ambassador, is as follows

:

" 1. Every re<iuisition for extradition under the provisions of the treaty

between the Unittnl States of American and Mexico shall be accompanied

either by a copy of the sentence of the court in which the extraditable

lierson was convicted, or by pai)ers i)roving that the alleged crime or

offense has been connuitted and that there are presumptions against the

accused. The recpiisition shall, in all cases, be also accompanied by a

description of the accustnl, in order to establish his identity with the per-

son whose extradition is demanded.
" 2. The cori)us delicti of homicide in cases of a person not yet sen-

tence<l must be established by ocular insi)ection of the corpse and l)y

meilical testimony. If scientific evidence can not be had, ui)on their

impracticability being set forth, the testimony of reliable per.sons (exiterts

to be preferred) or other proper evidence may be produced.
" 3. The general rule shall always be that, in order to prove the exist-

ence of the coriRis delicti, which is a i'e(iuisite for the arrest and coumiit-

ment for trial of a person charged with the crime or offense, the best

evidence the nature of the case admits of shall be presentetl, if i)ossible to

be had ; but if not possible, then the best that can be had may be allowed.

"4. The testimony of witnesses under fourteen years or of other dis-

qualified persons will not be admitted, unless the circumstances of the

case show that better evidence can not be had.

"5. Each witness must explain satisfactorily the manner in which the

facts asserted by him or came to his or her Ivuowledge.

"G. The provision contained in the third paragrajth of Article VIII of

the treaty for the addition of 'an authenticated cojiy of the law of the

demanding country defining the crime or offense ' shall be observed only

when the extradition is demanded for a crime or offense under the num-

bers 1!) or 21 of the schedule of Article II.

" 7. In the cases of crimes or offenses conunitted or charged to have

been committed by extraditable persons in any of the frontier States or

Territories, requisitions for surrender may be made either through the

diplomatic or consular agents of the demanding country, or through the

authorities of such bordering State or Territory enumerated in Article

IX of the treaty. In all other ca.ses re(iuisitions shall be made by the

respective diplomatic agents, or, in their absence, by the sui)erior consular

officers, as prescribed by the first paragraph of Article VIII.

"8. The provisional arrest authorized by Article X of the treaty nuist

invariably be requested through the diplomatic or consular agent, whether

the crime or offense was committed or charged to have been conunitted in

the frontier States or Territories, or elsewhere." (Mr. Hay, Sec. of State,

to the governors of the States, April 10, and May 14, IJKX), 244, MS. Dom.
Let. 251, 245 id. «J7.)

IX. MANDATE.

§ 007.

Under the Webster-Ashburton treaty of 1842 a requisition for a

fugitive is not necessary to a preliminary examination upon which

the evidence of criminality is to be heard and considered, when such

1
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examination is with a view only to the surrender after the ascertain-

ment of the facts showing the party charged to be in a condition

which justifies the apprehension and commitment for trial according

to the laws of the place where he or she shall be found.

Nelson, At. Geu., 1843, 4 Op. 201.

Complaint on oath was presented on June 14, 1852 to a commis-
sioner of the United States by the British consul at New York, charg-

ing that Thomas Kaine had committed a murder in Ireland, and

stating also that a Avarrant had been issued for his apprehension in

Ireland; that he was in the United States; and requesting his appre-

hension for extradition under the treaty of 1842. The commissioner,

after an arrest and examination, ordered him to be committed for

extradition, to abide the order of the President, and he was held in

custody by the marshal. A writ of habeas corpus issued from the

circuit court, which was dismissed. Application was made to the

Supreme Court for a writ of habeas corpus. On this application,

four of the judges held that the writ should be refused on the merits.

It was held, however, by the Chief Justice and two of the judges that

no proceedings under the treaty could be entertained without a requi-

sition made on the President, and his authority obtained for that

purpose; and that a United States commissioner was not an officer

within the treaty or acts of Congress to hear and determine the cpies-

lion of criminality; and one justice held that the court had no juris-

diction to grant the writ asked, but did not express an opinion on the

merits.

In re Kaine. 14 Mow. 10.';.

The jtrisoner was afterward l)ronf:ht before Mr. Jnstice Nelson at <'ham-

bers, and discbarfred. (Ex i»arte Kaine, 'A P.latcbf. 1.)

On August fU, 1853, an opinion was given by Mr. Cushing, At-

torney-deneral, to the etlect that under the o})ini<)ns in lvalue's case,

14 How., lOH, it uiight be advisable, under the extradition treaty

with Great Britain, for a " mandate "' to issue from the executive

department " to itiove to action the proper judicial authorities of the

coiHitry, in order to the arrest and lawful exaniiiuition of the i)arty

charged with crimes, and tiu> investigation thereof for the informa-

tion of the (iovei-nmeut."

Cnsbins. At. (Jen. lS.->;?. C, Op. 01.^

After tbe reception of this o]>inion. the i)ractiee srew np in the Depart-

ment of State of issninu do(nin<'nts in tbe nature of certificates tbat

re(|uisitions bad Ix'en received. Tbese certificates, wbicb were vari-

ously called " mandates " or " warrants," were issued only wben

applied for. and tberefore in most cases were nol issued, tlie apitlica-

tion for arrest beinj; made directly to tbe (vmmissioner or judge.

II. Doc. 551—vol 4 24
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The President may initiate extradition proceedings without requir-

ing such proof as would justify extradition.

Cushing, At. Gen., 1853, G Op. 217,

Wlien, however, a preliminary certificate of the President is by

treaty or otherwise required, it has been held that a mere notification

by the local officer of a foreign government of the escape of an alleged

criminal is not sufficient* /?n'wa facie evidence of a case to call for such

preliminary action of the President.

Cushing, At. Gen., 1854, 7 Op. 6.

A foreign nuindat (Tarret^ setting forth the offense of a fugitive

from the justice of a foreign country, within the terms of any treaty

of extradition, such mandat coming through the proper political

diannel, is sufficient foundation for the issue of the President's man-

date authorizing the institution of proceedings before the judicial

authorities of the United States.

Gushing, At. Gen., 1855, 7 Op. 285.

A comjietent magistrate may take jurisdiction of an extradition

case, without the previous issue of the mandate of the United

States; but the extradition cannot take place until a requisition has

been made by the proper " authorities " of the demanding govern-

ment to the Secretary of State, and favorably acted upon. The
proper " authorities " are such executive agents or officers of the for-

eign government as may be entitled to recognition for that purpose

at the department of foreign affairs. The requisition need not come

through a regular diplomatic minister. The government applied to

may, in its discretion, recognize whom it will as agent ad hoc to make
ihe requisition.

Cushing, At. Gen., 1856, 8 Op. 240.

The act of Congress does not require or authorize the issuing of

any warrant by the State Department in an extradition case until

the facts are judicially ascertained and certified.

Blaclv, At. Gen., 1859, 9 Op. 379.

It is sufficient if the mandate charge the offence in the terms of the

treaty.

In re Macdonnell, 11 Hlatchf. 79.

"This provision of the statutes of the United States (Rev. Stat.

U. S., § 5270) is deemed by this Government to be in aid of the pro-

visions of the convention, and the i)r()visions of Article XI. of the

convention (of Jan. 5, 1877, with Spain) are held to be directory
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only. Under these circumstances the warrant of authorization from
the Secretary of State is not considered as indispensable. It may
often happen that an instant arrest is expedient in order to secure

the accused fugitive for examination into his criminality, and in such

emergencies the delay incident to jjrocuring the warrant of authori-

zation from this Department might defeat the purposes of justice.

" The personal rights, moreover, of the accused are secured by the

provisions of the convention no less than by those of the statute,

inasmuch as he can only be surrendered on satisfactory evidence of

his criminality."

Mr. Frelinghuysen, Sec. of State, to Mr. Barca, May 2.3, 1882, MS. Notes

to Spain, X. 204.

"After a careful examination of the treaty now in force between

the United States and Great Britain in reference to extradition, I

have come to the conclusion that it is neither necessary nor pro^jer

that any mandate or other authorization should issue from this

Department as a preliminary to arrest by the commissioners or other

judicial officers in whom the function of arrest and examination in

such cases is specifically vested. I am strengthened in this conclu-

sion by the fact that in all cases in which the question had come up
before the judicial department of this Government it has been held

that, under the treaty in question and the distinctive legislation of

the United States, no such preliminary process of this Department

is requisite. It is proper, also, to observe that this seems to Ix' the

general sense of those who represent Her Majesty's Government in

such process, since in most cases the application for arrest is made
directly to the commissioner, or other judicial authority nested with

the jurisdiction, the case not coming before this Department until

the application for surrender."

Mr. Bayard, Sec. of State, to Mr. West, Feb. 1(!, 18SG, MS. Nott's to (Jr.

Brit. XX. 180.

December 4, 1<S8('>, the Mexican minister at Washington asked that

the Department of State, })ending the receipt of a fornuil requisition,

cause orders to l)e issued for the arrest of one Mayer who, falsely

representing himself as an agent for the sale of season tickets for an.

operatic perfornuince by the company of Madame Adalina Patti,

obtained the sum of $20,000 and absconded with it. The Depart-

ment of State rej)lied that, in its opinion, the provisions of sec. 5*270,

Revised Statutes, were sufficient for the purpose of obtaining the

fugitive's arrest, and that the Department Avas noj: authorized to take

an}' action at that stage of the case.

Mr. Romero, Mexican niin., to Mr. Bayard, Sec. of State. Doc. 4, 188t»,

For. Rel. 1887, 8G8; Mr. Bayard to Mr. Romero, Dec. 8, 188(>, ilnd.
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See, also, Mr. Romero to Mr. Bayard, l)e<-. S, 1S8(;; Mr. Bayard to Mr.

Romero, Dee. 15, 188«i ; Mr. Romero to Mr. Bayard, Dec. 15, 1880:

For. Rel. 1887, 8GJ)-870.

See, further, Mr. Bayard, Sec. of Sfate, to Mr. I'arklnirst, cliargo at Brus-

Hels, No. 18, Jan. 28, 1880, For. Rcl. 188J), 5(1.

In the case above mentioned, the prisoner, on his arrival in New
York, Avas arrested on a warrant issued by a commissioner of the

circuit court, without the intervention of the Department of State,

upon a complaint made l>efore him by the consul-general of Mexico

at the city of New York, charging the fugitive with having com-

mitted the crime of forgery in Mexico. The j^risoner, after being

duly examined and committed for extradition, ajjplied for a Avrit of

habeas coi'pus. The writ was discharged, and he appealed to the

Supreme Court of the United States. By the unanimous judgment

of this tribunal, delivered by Mr. Justice Miller, it was held that

under sec. 5270, Revised Statutes, a preliminary mandate was un-

necessary. There was no evidence in the record, said INIr. Justice

Miller—at least there Avas no copy—of any demand or requisition

made by the Mexican authorities for the prisoner's extradition. The
proceedings, therefore, rested up to that time upon the initiative

authorized by the statute, the Mexican Government, however, being

represented by counsel, and the corresijondence with its officers, which

was introduced into the record, showing its interest in the matter and

its purpose to have the prisoner brought to trial in that country.

The court held this to be sufficient.

Benson v. McMahon, 127 IL >S. 457.

"This judgment settles the point that under sec. 5270 of the Revised

Statutes of the United States a fugitive from the justice of a gov-

ernment with which the Government of the United States has a

treaty or convention of extradition may he arrrestetl in this coun-

try and held for examination on the charge of having committed

in the foreign country an offence specitied in such treaty or conv<>n-

tion, without any previous intervention on the part of the President

or proof that a re<iuisiti()n has been made." (.Mr. Bayard. Sec. of

State, to Mr. Parkhurst, No. 18, Jan. 28, 1889, For. Rel. 1889, .50, Ty.\.)

See In re Ori)en, 80 Fed. Rep. 700; In re Adutt, 55 id. 370, following

lienson v. McMahon.
See previous cases as follows: In re Farez, 7 Blatchf. .'U; In re Macdon-

nell, 11 id. 79; In re Thomas, 12 id. 370; In re Kelley, 2 Lowell,

«39; Ex parte Ross, 2 Bond, 252; Ex parte Van Iloveu, 4 Dillon, 415.

See, generally, 1 Moore on Extradition, chai). x., p. .357 et se<i.

Article VII. of the extradition treaty between the United States

and Russia of March 10/28, 1887, provides that ''
it shall be lawful "

for any competent judicial authority of the United States, upon the

production of a certificate issued by the Secretary of State, stating

that request has been made by the Russian Government for the pro-
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visional arrest of a fugitive, and upon complaint duly made that an

extradition crime or offence has been committed, to issue his warrant

for the apprehension of the persons accused. In transmitting to the

Russian minister such a certificate, the Department of State said:

" I beg to inform you that under the decisions of our courts and the

practice in this country it is believed that the provisional arrest

desired would be granted by the judicial officer even in the absence

of such certificate."

Mr. Greshixm, Sec. of State, to Prince Cantacuzene, Russian niin., Dec.

1.3, 189.3, MS. Notes to Russia, VIII. 32.

See, to the same effect, with regard to the issuance of a mandate under

the treaty with Spain, Mr. Gresliam, Sec. of State, to Mr. Muruaga,

Spanisli min., Feb. 10. lcS94, :MS. Notes to Spain, XI. 23; and. with

regard to tlie treaty witli tlie Netherlands, Mr. Tlhl, Act. Sec. of

State, to Mr. de Weckherlin, Feb. lo, 1894, MS. Notes to Neth. YIII,

319.

After issuing the mandate, where one is provided for by treaty,

the Department of State is unable to prosecute the proceedings

further.

Mr. Orestham, Sec. of State, to I'rince Cantacuzene, Russian min., June

4, 1894, MS. Notes to Russia. VITI. .^m.

X. rUOCl'lDlIiE.

1. Magistrates.

§ aos.

See sec. 5270, Revised Statutes of the United States; 1 Moore on

Extradition, Chap. XT., ]>. 895.

A commissioner of the circuit court of the United States, specially

appointed by the court to act in extradition cases, is a competent

examining magistrate under the law and treaties.

Nelson, At. Gen.. 1843, 4 Op. 201 ; Calder's case, C'ushing, At. (ien.. 18r)3,

(> Op. 91; Rice r. Ames(1901). 180 V. S. .371, 378.

A district judge may make the warrant returnable directly before

a connnissionei" who is on the same day a)>j)ointed to act in extra-

^btion proceedings; it need not be made returnable before himself.

Grin v. Shine (19<)2), 187 V. S. 181, 187.

A county judge in the State of Texas, being a judge of a court of

record of general jurisdiction of tiiat State, possesses authority, under

section 5270, Revised Statutes of the TTnited States, to entertain com-

plaints ill extradition cases, and a warrant of arrest issued by him
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need not recite that he is authorized to act in such cases, since he dtn^s

not need to be sj)ecially appointed for the purpose.

Ex parte McOabe, 40 Fetl. Hop. '{(••'5.

It is not necessary that the proceedings be either carried on or ap-

proved by the attorney of the United States for the proper district.

Black, At. Gen., 1858, Op. 24fi.

Attorneys of the United States are not required to appear for for-

eign governments in extradition cases.

Black, At. Gen., 1860, 9 Op. 497.

" I have the honor to enclose herewith translation of a note from
the Mexican minister in this capital, stating that the United States

commissioner at El Paso, Texas, from whom the governor of the state

of Chihuahua asked the extradition of Demetrio Cortes and accom-

plices, returned the papers in the case on account of their not being

translated.

" The Mexican Government considers this a new requirement, not

contemplated in the treaty, and one which has never been observed

by the United States when applying for extradition from Mexico;

and the minister asks the opinion of this Government on the subject.

" In the case of Henrich, 5 Blatchford, 414, Judge Blatchford ex-

pressed the opinion that parties seeking the extradition of a fugitive

should l)e required by the commissioner to furnish an accurate trans-

lation of every document offered in evidence which is in a foreign

language. This Department concurs in what Judge Blatchford says

on this subject; but, inasmuch as the treaty does not require transla-

tion of the evidence, the question arises whether the commissioner

should formally reject and return the papers to the country seeking

extradition because they,or some part of them, have not been translated.

It would seem that, as a general rule, a defect of this character might

be remedied while the case is pending before the commissioner, action

being suspended until satisfactory translations are furnished.

" In order that this Department may be able to answer the Mexican

minister's inquiry, I have the honor to request that you will give me
the benefit of your opinion."

\
Mr. Olncy, Sec. of State, to the Attorney-General, Oct. 20, 1896, 213 MS.

Douj. Lot. 299.

It was advised, in accordance with the view indicated by Mr. Olney,

that the commissioner should, instead of rejecting and returning the

papers in the first instance, notify the demanding government that a

translation of them was required, and make a liberal allowance of

time for the production of such a translation ; and it was added that,

'^

i
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while the treaty did not in terms require the papers to be translated,

yet the proceedings must accord with the procedure in the tribunals

whose jurisdiction was invoked, and, inasmuch as the commissioner

was made the judge of the weight and sufficiency of the evidence on

which the extradition was sought, the evidence must be presented in

language that was intelligible to him.

Conrad, Act. At. Gen., Oct. 24, ISllG, 21 Op. 428.

That the documentary evidence must be translated and a translation

presented, with the original documents, before the magistrate, is

stated in Mr. Hay, Sec. of State, to ^Nlr. Wilde, No. 19, March 20, 1901,

MS. Notes to Argentine Leg. VII. 74.

" The proceeding before the commissioner is not to be regarded as in

the nature of a final trial by which the prisoner could be convicted or

acquitted of the crime charged against him, but rather of the cl>ar-

acter of those preliminary examinations which take place every day

in this country before an examining or connnitting magistrate for the

purpose of determining whether a case is made out which will justify

the holding of the accused, either by imprisonment or under bail, to

ultimately answer to an indictment, or other proceeding, in which he

shall be finally tried upon the charge made against him."

Benson v. McMuhon (1888). 127 IT. S. 4,">7, 4(«.

In the examination of certain persons with a view to their extra-

dition to Salvador under the treaty between the United States and

that country. Judge Morrow, sitting in the district court of the

United States for the northern district of California as a connnitting

magistrate, said :
" The defendants having been found within the

territory of the State of California, the law of this State must fur-

nish the rule of procedure in this examination." This statement was

made with reference to the question of the amount of proof which

should be required in order to connnit the fugitive for surrender.

In re Ezeta, (!2 Fed. Hep. 972. 981.

During the hearing of an extradition case motions were made to

strike out certain parts of the documentary evidence on the ground

that it was either incompetent, irrelevant, or immaterial, as, for in-

.stance, that it was clearly hearsay. Motions of this kind were at first

allowed, but the court, doubting the propriety of its ruling, after-

wards suggested that a motion to strike out was unnecessary, as it

would disregard the testimony which might be deemed inadmissible

under the rules of evidence prevailing in the United States.

In re Ezeta. (>2 Fed. Kep- ^72. 98.'); Case of the Salvadorean Refugees,

Am. Law Rev., Jan.-Feh., 1895, 18.



376 EXTRADITION. [§ 008.

In the case of the Salvadorean refugees, in 1804, Judge Morrow, of

the United States district court for the northern district of Cali-

fornia, sitting as a committing magistrate, refused to admit the

prisoners to bail, on the ground tiiat there was no provision for it

either in the statutes or the treaty.

Case of the Salvadorean UefuKees, Am. Law Uev.. .Taii-Ke!».. 18t)r>, 18.

The court, in refusing an application for bail, said :
" The only

case found in our reports which deals with the subject of bail in

international extradition proceedings is adverse to petitioner. In re

Carrier (D. C.) 57 Fed. Rep. 578."

In re Wright (100.3), 12.3 Fed. Hep. 4(i3, 4(>4.

The court, while holding that bail could not ordinarily be granted

in extradition cases, and while refusing to disturb an order of the

court below refusing bail, observed that it was unwilling to hold that

the circuit courts might not in any case or in any circumstances

extend that relief. The court also observed, however, that sec. 5270,

R. S., was inconsistent with the allowance of bail after commitment

for surrender.

Wright V. Henkel (1903), 190 U. S. 40.

In the case of the Salvadorean refugees, in 1894, Judge Morrow,

of the United States district court for the northern district of Cali-

fornia, sitting as a committing magistrate, permitted the prisoners

in the extradition proceedings to testify in their own behalf under the

law of California, as well as under the statute of the United States

giving the defendant the right to testify in all cases.

The case of the Salvadorean Refugees, Am. Law Kev., Jan.-Feh.. 1895, 18.

The old doctrine that extradition })roceedings are to be conducted

with extreme technicality has been abandoned. The proceeding

before the commissioner is not to be treated as if it were a trial before

a petit jury.

In re Breen, 7.3 Fed. Rep. 458.

" In reply to your . . . question, ' Whether there exists in the

United States any uniform criminal procedure, that is to say, whether

the same laws and rules are in force in relation to criminal procedure

in all the States, or whether the laws concerning such procedure are

different in the different States,' I have to say that the criminal code

of the United States applies only to offenses defined by the Oeneral

Government, or committed within its exclusive jurisdiction, or upon

the high seas, or .some navigable water, and that each State estab-
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Jishes and regulates its own criminal procedure, as well with respect

to the definitions of crimes as to the mode of procedure against

criminals and the manner and extent of punishment."

Mr. Fish, Sec. of State, to Mr. Westenberg, Dutch min., Nov. 12, 1873, For.

Kel. 1874, 785, 78G.

The question of holding the prisoner for further examination is one

tor the magistrate to determine.

Cushhig. At. Gen., 185.3, Op. 91.

Continuances of the examination may be granted in the discretion

of the commissioner, and in this matter he is not controlled by a

State statute limiting such continuances to ten days.

Rice v. Ames (1901), 180 U. S. 371.

2. Complaint.

§ 609.

A complaint before a commissioner in an extradition case, verified

by the consul of a foreign government, in which he charges thi'

offense properly, is sufficient, if made by him officially, although he

does not make the averments on his personal knowledge of the facts.

In re Farez, 7 Bhitch. 345.

A complaint under section .5270, Revised Statutes, if made solely

upon information and belief, without any attempt to set forth the

sources of information or the grounds of affiant's belief, is bad; nor

is it saved by the fact that affiant described himself " as government

detective for the Province of Ontario, and duly authorized by the

attorney-general to act as the agent of the government to prosecute

extradition proceedings." The complainant, however, need not be

a person having actual knowledge of the offence charged ; but he may
make the complaint on information and belief, stating the sources,

of his information and the grounds of his belief, and annexing to

the complaint a jiropei'ly certified copy of any indictment or ecpiiva-

lent proceeding which may have been found in the foreign country,

or a co|)y of the dej)ositions of witnesses having actual knowledge

of the facts, taken under the treaty and the act of Congress.

Kico r. Ames (1901). ISO V. S. 371. .".74.

Where a complaint stated that the complainant was the duly

accredited olHcial agent and representative of the (iovei-ninent of

Austria-Hungary at Chicago, and he signed it as consul of that

(lovernment. it was held to be iunnaterial that he did not po->itively

swear in the jurat that he was such consul.

In re Adutt. ~>~> Fetl. Hep. 37<].
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A complaint under sec. 5270, K. S., may he made by any pecson

acting under the authority of the foreign government having knowl-

edge of the facts, or, in the absence of «uch person, by the official

representative (e. g., a consul) of the foreign government based

upon depositions in his possession.

Gvhx r. Sliiue (11K>2). 187 V. S. 181, ID.'i.

It is not necessary that the evidence before the commissioner

should show that a re(]uisition has l)een made by the foreign govern-

ment, the complaint on which the fugitive was arrested having been

made by the official agent of that government.

In re Adutt, 55 Fed. Rep., 37(J.

A complaint under section 5270, R. S., need not be accompanied

by a warrant of arrest issued in the demanding country, even though

the treaty provides that the application for extradition shall be

accompanied by such a document.

Grin r. Shine (1902), 187 IT. S. 181, 190.

Under sec. 5270, Revised Statutes, a requisition from the foreign

government and a mandate from the Department of State are not

necessary to the initiation of proceedings before an extradition mag-

istrate in the United States, it being sufficient if it appears that the

complainant is acting for the foreign government.

In re Orpen, 80 Fed. Kep. 760.

A complaint on oath, made by a duly authorized Canadian officer,

alleged that the fugitive had been charged before a justice of the

peace in Canada with a murder there committed ; that a warrant for

her arrest, the original of which Avas attached to the complaint, had

been issued ; and that the charge stated in the warrant was believed

by complainant to be true. It was held that the complaint was suffi-

cient to give the conmiissioner jurisdiction to issue his warrant of

arrest.

Ex parte Sternanmn, 77 Fed. Kep. 595.

Objection Avas made to a complaint on the ground that it was not

made by authority of the demanding government. It was made by a

person who was described in it as " a resident and citizen of

Montreal," and the proceedings did not show that it was made at the

request or by authority of the Canadian government. It had been

.shown at the hearing, however, that an agent had been appointed by

the Canadian government to act in obtaining the extradition of the

fugitive. Under the circumstances it was held that the jDrisoner was

not entitled to discharge on halJeas corpus. The court said that, while
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the request or authority of tlie government within whose jurisdiction

the offence was alleged to have been committed " must appear at some

stage of the extradition i)roceedings, it need not be shown in the first

instance."

In re Mineaii, 45 Fed. Rep. 188.

The complaint need not set forth the offence Avith the precision and

particularity of an indictment ; it is sufficient if it set forth the sub-

stance of the offence in such manner that the court can see that tlu!

crime charged is one of those enumerated in the treaty.

In re Adutt, m Fed. Rep. 'MO; Rice r. Amos (1001). 180 IT. R. .''.Tl, .",78;

Grin r. Shine (1002), 187 TT. S. 181. ISO.

A complaint which, in charging oml^ezzlement, alleges that " the

accused wrongfully, unlawfully and feloniously api:>ropriated said

money " is not invalid because it does not add the word " frandu-

lenty," since the term " embezzlement " itself implies fraudulent

conduct on the part of the person receiving the money.

Grin v. Shine (1902). 187 U. S. 181, 180.

A complaint containing various counts, some of which purport on

their face to be made on the personal knowledge of the complainant,

is not invalidated by the presence of a count based merely on informa-

tion and belief.

Rice V. Ames (1001), ISO U. S. :?71, .".7(!.

The oath to the complaint need not necessarily be taken before a

commissioner specially authorized to act in extradition pi-oceedings,

but the judge issuing the warrant may act upon a complaint sworn

to before a United States commissioner authorized generally to take

affidavits.

Grin /•. Sliine (1002). 187 IT. S. 181. ISC.

In an application for extradition under the treaty between the

United States and Prussia of June Ifi, bSoii, it was charged that the

offences in question were connnitted '' contrary to the laws of the

Kingdom of Prussia." It ajipeared l)v the record that the proceed-

ings in Prussia were taken under certain sections of the (lerman

im])erial code, by which the particulai' laws of l^russia on the subject

had been siiperseded. TTeld, that the ])rovisions of the codc^. though

prescribed by imperial authority, were in a proper sense laws of

Prussia, which, as the record disclosed, were being administered .:is

such by the Prussian court before which the charges were ])(Mi(ling,

and that the in(|uiry into the source of the laws of the demanding

Government was not nuiterial.

Terlinden c. Am(>s (1002). 184 T'. S. 270, 280-282.
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Articles II. and IV. of the extradition treaty between the United

States and Mexico of ISOl, rehiting to requisitions for crimes coni-

mited in the frontier States and Territories, do not dispense with the

making of a complaint on oath under section 5270, Revised Statutes,

as a preliminary to the issuance of a warrant of arrest by a judicial

magistrate in such cases.

Ex parte McCabe, 4(5 Fed. Rep. 6.'i3,

3. Akeest.

§ 610.

Objection was made to the issuance of a warrant by a commissioner

of the circuit court of the United States for the arrest of a person for

examination on charges of forgery and the utterance of forged paper

under the treaty between the United States and Great Britain of 1842,

on the ground that Congress had not expressly provided for the issu-

ance of such a warrant in respect of arrest under that particular

treaty. The court held that the practice of issuing warrants in such

cases was governed by the general provisions of the Revised Statutes

and was well settled.

In re Mineau, 45 Fed. Rep. 188, citing In re Herres. Sti Fed. Rep 16^;

Revised Statutes, §§ 5270, 5271.

The court also intimated an opinion that the general power in conniiis-

sioners luider sec. 727. Revised Statutes, to hold persons for seciu-ity

of the peace and good behavior, included " power to arrest in order to

carry out treaty obligations." In this relation the court cited Whar-
ton's Int. Law Dig. § 276b.

Although a United States marshal may execute a Avarrant of arrest

issued by an extradition commissioner in another district or State, it

is his duty to take the fugitive for examination before the nearest

magistrate in the district in which the arrest is made.

Pettit r. Walshe (1004), 104 I'. S. 205.

The warrant need only describe the offense in the words of the

treaty.

Castro r. De Uriarte, 1(5 Fed. Rep. 93.

" I am just in receipt of your letter of this date, enclosing copy of a

telegram addressed to the Navy Department by the commandant of

the Navy Yard at Mare Island, saying the United States marshal for

the northern district of Califoinia has requested that the Bennington

be brought into the harbor of San Francisco, in order that he may
serve warrants addressed to him by the district court of the United

States for that district on Ezeta and companions. You ask for an
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expression of the opinion of this Department as to the propriety of

complying with this request.

" In reply, I have to say that I presume the marshal holds process

directing him to arrest Ezeta and his companions and take them

Ijefore the court on an application made by the Government of Salva-

dor for their extradition under the treaty between that Government
and the United States, and that I think the officer should be permitted

to execute the process in his hands."

Mr. Greshani, Sec. of State, to Rear-Admiral Ramsey, Act. Sec. of Navy,

Aug. 22. 1894, 198 MS. Doni. Let. 362.

This letter related to certain citizens of Salvador to whom the Benning-

ton had granted asylum at La Libertad. in Salvador, on the fall of the

Ezeta government. The Ezeta referred to in the letter was Gen.

Antonio Ezeta, brother of Carlos Ezeta, the late president.

On an application made by the British Government for the extra-

dition of a fugitive from justice by the United States, the arrest of

the fugitive may be eit'ected on a British vessel in United States

waters.

In re Newman, 79 Fed. Kep. 022.

The fugitive may be arrested a second time on a new complaint,

either with or without a new mandate of the Presi-
Second arrest.

dent.

Cushing. At Gen.. 1853, Op. 91.

A discharge by a district judge of a person apprehended as a fugi-

tive from justice does not preclude his rearrest under the warrant of

another judge, with a view to a reexamination of the case.

Coffey, Act. At. Gen., 18^3, 10 Op. 501.

A warrant for extradition, issued under section 8 of the act of

August 12, 1848, can not be used to rearrest a person who has been

discharged from the custody of the marshal.

Stanbery. At. Gen.. \Sm, 12 Op. 7o.

^^liile the alleged fugitive was lawfully held in custody, under a

valid warrant of arrest, and the inquiry thereunder was being pro-

ceeded with, a second Avarrant, on a new complaint, for a distinct

offense, was issued for his extradition. lie was discharged subse-

quently from the arrest under the first warrant for want of suflicient

evidence to justify his connnitment, and he was thereafter arrested

under-the second warrant. It was ruled that the latter arrest was not

invalid.

In re Macdonnell, 11 P.latch. 170.
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A prisoner who has been discharged on habeas corpus, on the

ground that the extradition commissioner, on whose warrant he was
arrested, had no jurisdiction in the province in which lie was found,

may be arrested again when found in the province in which the com-
missioner has jurisdiction and may be examined before such com-

missioner, if the ]n-evious arrest Avas not fraudulently made for the

]3urpose of bringing him within the jurisdiction.

Ex parte Seitz, 8 Rap. .Jud. Que. B. II. (Canada), 392.

October 20, 1888, the American minister at Brussels was instructed

by telegraph to request the detention of one Sam-
Provisional deten-

i^olino, then under arrest at Antwerp, pending the

arrival of extradition papers charging him with

forgery. The Belgian Government complied with the request, but

remarked that in so doing it went beyond the stipidations of the extra-

dition treaties between the two countries, besides adverting to the fact

that in 1886 the United States postponed consideration of a proposal

made by Belgium to add to the treaty an express clause to provide

for arrests on telegraphic information. The Belgian Government
betrayed an impression that provision was not made in the United

States for the provisional detention of fugitives from justice.

Mr. Bayard, in reply, referred to the then recent decision of the

Supreme Court in Benson v. McMahon, 127 U. S. 457, in which it

Avas held that nnder sec. 5270 of the Revised Statutes a fugitive

from the justice of a foreign government may be arrested in the

United States and held for examination without any intervention

on the part of the President or proof even that a requisition had

been made, and added

:

" Under this statute it is believed that there exists in the United

States a very liberal system of provisional arrest and detention of

fugitives from foreign justice, inider which, upon oaths made on in-

formation and belief (a requirement which the preliminary mandate

formerly issued by the Executive did not dispense Avith), such fugi-

tives are constantly arrested and held without interference on the

part of the executive branch of the Government of the United States

to await examination before our judicial nuigistrates in accordance

with onr laAvs. No time is specified during Avhich a fugitiA'e may be

so held; but the judicial officer decides in each case what term is

reasonable under all the circumstances for the detention of the fugi-

tive pending the reception of the formal proofs of his culpability and

their examination. Sa\e in cases in Avhich the question of the neces-

sity of executiA'e interference was formally raised, this Department

has received no complaints of the refusal of judicial magistrates to

grant proper facilities. On the contrary, it is belieA'ed that such mag-

istrates have generally construed their poAvers Avith as much liberality
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as is consistent with the security which all persons, both citizens and

foreigners, should enjoy against unfounded arrest and detention.

" It is hoped that this statement will prove satisfactory to the

Belgian Government in respect to the subject of .provisional arrest

in the United States, and you are at lfl;x'rty to connnunicate a copy

of this paper to his excellency the minister of foreign affairs."

Mv. Bayard. Sec. of State, to Mr. rarkhurst, No. 18, .Tan. 2S, ISSO, For.

Rel. 1880, 50, 53.

See, as to pi'ovisional arrest and detention in tlie United States, Moore
on Extradition, I. 395-407.

"Applications both.by telegraph and by letter are fre<{uently made
to this Department for its intervention to obtain the arrest and pro-

visional detention of fugitives from justice in England, in advance

of the presentation of the formal proofs upon which a demand for

their extradition may be based. In such cases the only maimer in

which the Department can intervene is by informing the minister of

the United States in London of the facts and instructing him to take

the necessary measures. This the minister does b}' authorizing some

one connected with the legation to -make complaint on oath before a

magistrate, in accordance with the recpurements of the British extra-

dition act of 1870. The form of this complaint is hereto annexed.

"Attention is invited to its provisions and especially to the state-

ment deponent is required to make that he is informed and l)elieves

that a warrant has been issued in the foreign country for the arrest

of the accused. This Department, when requested to intervene in

such a case, should always be enabled to inform the minister that such

a warrant has been issued in order that the complaint Ind'ore the

British magistrate may be made in due form and without delay.''

Circular of Mr. Blaine. See. of State, to the j^overnors of the Statt>s and

Territories. Oet. U. ISMH. For. Kel. 1880. 4(i(;.

For the form of the eoniplaint or inforinatit)n, enclosed with the circular,

see supra, p. 301.

" It is a common practice for magistrates to issue warrants for the

arrest of fugitives from justice, and to detain them for a reasonable

time on complaint duly made before them by consular oHicers on the

strength of telegraphic information received from their govermuent.

Without citing the numerous cases to this efl'ect, the De[)artnient

ventures to refer to that of Oteiza y Cortes rs. rlacobus. l'M\ U. S. .');)(),

in which the complaint on which the fugitive was arrested and held

for examination was based altogether on telegraphic information."

Mr. Moore, Assist. Sec. of St:i<e. to the Attorney-deneral. May -Ji;. 18'.t8,

227 MS. Doni. Let. (>51.

By Article X. of the treaty between the United States and Mexico,

of February 22, 1899, explicit provision is made for the provisional
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arrest and detention of fugitives from justice, and it is provided that

each government, on receiving a proper request, shall emleavor to

procure the arrest of the criminal " and to keep him in safe custody

for such time as may be practicable, not exceeding forty days, to await

the production of the documents upon which the claim for extradition

is founded."

In a case where the period thus indicated had nearly expired, it

was suggested that the papers should ba i;r()mptly forwarded to the

examining magistrate, since there was " no provision under the laws

of the United States for an extension of the period of provisional

detention prescribed by the treaty."

Mr. Hill, Act. Sec. of State, to Mr. Aspiroz, Mexican aiiil)ass., No. 174,

May 14, 1901, MS. Notes to Mex. Leg. X. 585.

The precise j)oint of the Acting Secretary's statement doubtless was that

the stipulation that the fugitive should be kept in custody " not ex-

ceetling forty days " impliedly prevented his provisional detention for

a longer period. As has been seen, the laws of the United States,

while not in terms providing for the " provisional " arrest of fugi-

tives, do in practice provide an efficient system of provisional arrest

and detention. •

XI. EVIDENCE-.

1. DOCUMENTABY I'KOOFS.

§ 611.

In order to be admissible at the hearing, the certificate, under the

act of 1860 (12 Stat. 83; Rev. Stat. §5271), should show upon its

face that the officer Avho made it is the principal diplomatic or consu-

lar officer of the United States resident in the country making the

demand of extradition, and should declare that the documents to

which it is attached are legally authenticated, according to the laws

of the country from wdiich the fugitive escaped.

Coffey, Act. At. Gen., 18G3, 10 Op. 501.

See In re Farez, 7 Blatchf. 845.

For a full discussion of the course of the law in the ITnited States with

regard to the authentication of documentary i)roofs in extradition

cases, see 1 Moore on Extradition, Chap. XIV., p. 4(55 et s(H[.

For early correspondence as to proofs under the Webster-Ashburton treaty

of 1842, see .33 Br. and For. State Papers (1844-1845), 892 et seii.""

Under section 2 of the act of 1848 (9 Stat. 302; Rev. Stat. § 5271),

as supplemented by the act of 1860 (12 Stat. 84), copies of depo-

sitions taken in London, before the lord mayor of London, and cer-

tified under his hand to be copies of the depositions on which he issued

a warrant of arrest against the jxn-son charged, and further certified

by the minister of the United States in Great Britain to be so authen-
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ticated as to entitle them to be received for similar purposes by the

tribunals of (Jreat Britain, are competent evidence in an inquiry,

under a warrant of arrest, in an extradition case,

lu re Macdonnell, 11 Blatch. 170.

After the above rulings, section 5271, Revised Statutes, was modi-

fied by act of June 19, 1876; Revised Statutes (ed. 1878), section

5271.

lu re Fowler, 18 Blatclif. 430.

Under the act of Congress of August 3, 1882, sec. 5, which pro-

vides that depositions taken in a foreign country to be used in extra-

dition proceedings " shall be properly and legally authenticated so as

to entitle them to be received for similar purposes by the tribunals of

the foreign country from which the accused party shall have escaped,"

the certificate of a principal diplomatic or consular officer of the

United States in such foreign country is sufficient, if it follows the

words of the statute.

In re Krojanker, 44 Fed. Rep. 4S2. citing In re Belirendt, 2.3 Blatclif. 40,

22 Fed. Rep. (599.

See, also, In re Ezeta, 02 Fed. Rep. 972.

For a query as to whether the words " ovidonco of oriminaiity " include

a definition of the crime chai'ged as well as the determination of the

law by which the elements of the crime are fixed, see Grin v. Shine,

1S7 U. S. 181, 188.

The certificate of the American ambassador to Great Britain that

the documentary proofs " are properly and legally authenticated, so

as to entitle them to be received in evidence for similar purposes by

the tribunals of Great Britain," renders such proofs admissible as

evidence under the statute.

In re P.reen, 7.'> Fed. Rep. 458.

'• There is reason to apprehend that in future applications for the

extradition of British fugitives from justice grave difficulties of pro-

cedure will arise in consequence of a decision recently given by Com-
missioner Edmunds, at IMiiladelphia, in the case of one Thomas
Barton, whose surrender had been applied for by Tier ^Majesty's

(iovernment on charges of forgery. It will be seen on referring to

the proceedings in that case, which are no doubt in the hands of the

State Department, tliat the form of certificate of authentication of

documents which has been in use since the passing of the act of Con-

gress of August, 1882, was held by the commissioner to be defective.

That form was settled between the foreign office in London and the

United States minister in 1888.

II. Doc. 551—vol 4 25
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" The undersigned has therefore the honor to draw the attention of

the Secretary of State to the decision in Barton's case, in the hope

that the difficnlty which it has created may receive his early colisid-

eration, with a view to the adoption of a new form of certificate,

which, if possible, may meet the requirements of section 5 of the act

of 1882, and yet may not be inconsistent with the statement of British

law contained in the certificate of authentication now issued by the

under secretary of state for the home department in London."

Memorandum of Sir J. Pauncefote, Brit, min., to Mr. Blaine, Sec. of State,

June 20, 1889, For. Rel. 1889, 474.

The form in question, which was held in the Barton case to be insuffi-

cient, was as follows

:

Legation of the United States,

London, , 188—

.

I hereby certify that I believe the signature , on the pre-

ceding page, is the handwriting of , under secretary of

state for the home department ; and that the signature
,

at the foot of the preceding page, is the handwriting of ,

under secretary of state for foreign afiCairs. And I further certify

that the annexed copy of the warrant of arrest and of the deposi-

tions uix>n which it was granted, so certified by a magistrate having

jurisdiction in the place where the same was issued and taken, and
authenticated by a minister of state and sealed with his official seal,

would be received as evidence of criminality of a fugitive criminal

from the United States charged before a tribunal in Great Britain

with an extradition crime under the extradition treaty between the

United States and Great Britain.

In witness whereof I hereto sign my name and cause the seal of this

legation to be affixed this day of , 188—

.

[seal.] —

—

,

Envoy Extraordinary and Minister Plenipotentiary

of the United States of Anieriea to the United

Kingdom of Great Britain and Ireland.

In order to avoid such difficulties in the future, a blank form of

certificate, prepared in the Department of State, was sent to the lega-

tion in London for its use.

INIr. Blaine, Sec. of State, to Mr. Lincoln, niin. to England, No. 25, .Tune

25, 1889, For. Rel. 1889. 450.

This form of certificate, which was prepared by the editor of the present

work, was afterwards embodied in the general instructions to the

diplomatic and consular officers of the United States, and is as

follows

:

" I, , of the United States at — , hereby certify

that the annexed papers, being [here state what the papers are],

proposed to he used ui)on an application for the extradition from
the Ignited States of , charged with the crime of .

alleged to have been committetl in , are properly and legally

authenticated so as to entitle them to be received in evidence for

similar purposes by the tribunals of , as required by the act

of Congress of August 3, 1882.
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" In witness whereof I hereunto sign my name and cause the seal of

the to be affixed this day of. , 18—

.

of the United States."

See Sir J. Pauneefote, Brit, min., to Mr. Blaine, See. of State, May 10,

1800, B'or. Kel. 1890, 417; Mr. Blaine to Sir J. Pauneefote, May 15,

1890, id. 419.

As to the authentication of Hungarian and Croatian extradition papers,

see Mr. Cridler, Third xVssist. Sec. of State, to Mr. Chester, No. 89,

May 28, 1900, 172 MS. Inst. Consuls, 503, enclosing copy of dispatch

from the United States minister at Vienna, No. 77, Feb. 10, 1900.

Where the certificate required by the act of x\.iigust 3, 1882 (22

Stat. 216), to depositions and other papers, is signed by the charge

d'affaires ad interim, the court will take judicial notice that such

charge d'affaires was at the time the certificate was given the princi-

pal diplomatic officer.

In re Orpen, 86 Fed. Rep. 760.

The act of August 3, 1882, having provided that foreign depositions

and other documents may be received in extradition proceedings

when they are certified as being " properly and legally authenticated

so as to entitle them to be received for similar purposes by the tri-

bunals of the foreign country from which the accused party shall

have escaped," it was held that a certificate of the American ambas-

sador at St. Petersburg that certain papers were " properly and

legally authenticated .so as to entitle them to be received and admitted

as evidence for similar purposes by the tribunals of Russia," consti-

tuted a compliance with the statute; and that the certificate was not

vitiated by the insertion, after the word " admitted," of the words
" as evidence."

Grin v. Shine (1902), 187 U. S. 181, 192-193.

Papers puri:)orting to be depositions, and duly certified as such

under sec. 5 of the act of August 3, 1882, are admissible for what they

are worth, though the recitals contained in the introductory part do

not distinctly show that the statements contained in the papers were

made on oath.

In re Ezeta, 62 Fed. Rep. 972.

A presumption should be made in favor of the regularity of the

proceedings in foreign courts of justice, and it should be presumed

that they would not proceed on unsworn evidence. In a case, there-

fore, in which the merits are all against the prisoner, he should not be

discharged on habeas corpus merely because it does not appear on the

face of the proceedings that all the depositions were taken on oath.
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Such cases ou^ht not to be dealt with on grounds which are so purely

technical and which might defeat justice.

Ex parte .lean Baptiste Van Inthondt, Q. B. D., March 13, 1801, Loudon
Times, March 14, 1891.

The courts in the United States have held that, in the absence of

authentication by the proper American diplonuitic or consular officer,

the omission may be supplied by oral proof. In the latter event the

demanding government must produce before the examining magis-

trate a witness to prove " that the evidence is properly and legally

authenticated, so as to entitle it to be received in evidence in sup2:)ort

of the same criminal charge " in the demanding country.

Mr. Ilay, Sec. of State, to Mr. Wilde, No. 19, March 20, 1901, MS. Notes to

Argentine Leg. VII. 74.

2. Weight and Effect.

§ 612.

A fugitive charged, under the treaty wnth Great Britain of 1842,

with the commission of murder in Scotland, apprehended in the

United States and examined before a commissioner, and by him cer-

tified to be probably guilty on the evidence adduced, should be deliv-

ered up to justice if the evidence upon which the application is

founded be such as, according to the laws of the place wdiere the fugi-

tive shall be found, would .justify his or her commitment for trial if

the crime had there been committed.

Nelson, At. Gen., 1843, 4 Op. 201.

The rule is the same in the treaty with France of 1843. (Nelson, At. Gen.,

1844, 4 Op. 330.)

It is the rule generally prescribed in the treaties of the United States.

To the same effect as the opinions of Attorney-General Nelson, supra, are

Mr. Calhoun, Sec. of State, to Mr. Everett, min. to England. Aug. 7,

1844, MS. Inst. Gr. Br. XV. 205; same to same, .Tan. 28, 184"), id. 241

;

to Mr. I'ageot, French min., Dec. 4, 1844, MS. Notes to France, VI. 8.1;

Mr. Buchanan, Sec. of State, to Mr. Pageot, Nov. 3, and Nov. 10, 1847,

id. 107, 111.

In an early circular issued by the Department of State, respecting

the extradition of fugitives from the United States in British juris-

diction under Article X. of the treaty of August 0, 1842, it was stated

that " the regular and most proper evidence of the guilt of the fugi-

tive would be a copy, properly certified, of an indictment found

against him by a grand jury, or proof of the issuing of a warrant for

his arrest by some competent authority."

MS. Circulars, I. 87.
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" The insufficiency of an indictment under the 10th article of the

Treaty of Washington as proof of criminality against a party claimed

as a fugitive from justice in Great Britain, has heretofore been main-

tained by the Imperial Government under the act of Parliament for

carrying the treaty into effect. The Department understands from

a note of Lord Napier, of the 20th instant, referring to the case of

Wood, that the Canadian authorities take the same position under

the act of the parliament of that province entitled 12 Vict., chap. xix.

'' Mr. Everett, when United States minister in England, was in-

structed to maintain the sufficiency of an indictment, and he accord-

ingly addressed a note to Lord Aberdeen to this effect, requesting that

the act of Parliament might be altered accordingly. That change,

however, has never been made, nor can it be ascertained that the sub-

ject has since been pursued. The escape of Wood is to be regretted."

Mr. Apploton. Acting See. of State, to Mr. Ilowai-d, .Tune 22, 18i)7, 47 MS.

Doni. Let. 120.

Depositions are to be allowed the same weight as if the deponent

were present at the hearing.

In re Farez. 7 Blatch. 491 ; 2 Abb. U. S. 340. See In re Wadge, 10 Fed.

Kep. ;«2. 21 Blatch. ;W0.

Evidence amounting to probable cause of guilt, or such as would

lead a cautious man to believe the fugitive to be guilty of the

offence with which he is charged, suffices for commitment for sur-

render.

See In re Ezeta, 02 Fed. Rep. 072. citing Chief .Justice Marshall, 1 Burr's

Tr. 11 ; Munns r. Dupont. 'A Wash. C. C. .31 ; In re Farez, 7 Blatchf.

345; In re Wadge, 1.^. Fed, Hep. 804, 10 Fed. Hep. 332; In re Macdon-

nell, 11 Blatchf. 170; In re Behrendt, 22 Fed. Hep. 090; Benson r.

McMahon, 127 U. S. 4(i2.

Circumstantial evidence as to the manner of drawing checks and

posting books by an eini)loyee was held to ho sufficient to justify a

conunissioner in connnitting him for extradition on a charge of

forgery.

In re Bryant. SO Fed. Rep. 282.

Two Salvadoreans, named Bolanos and Bustamante, were charged

in extradition proceedings with hanging four persons at the gulch of

Las Pulgas, in Salvador. The charge rested nuiiidy on tlie deiwsi-

tions of a witness named Maza, Avho stated that what he know from
" ocular evidence " was '"• only that Florencio Bustamante. alias

' Monkey-in-the-IIole,' by order of Leon Bohinos. hung four persons

in the Pulgas ravine: " that he did not know the names of tliese per-

sons, but that he Icnew they were from the volcano of Santa .\na.
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The testimony of Maza, while somewhat circumstantial, was appar-

ently based, to a great extent, on hearsay. Held, that the evidence

was not sufficient to sustain the charge.

In re Ezeta, 02 Fed. Rep. 972.

AMiere the papers charged that a fugitive received checks for money
due to a municipality and deposited them in a bank to its credit but

accounted for only part thereof, this is sufficient proof of eml)ezzle-

ment to justify his surrender; and it is immaterial that the amount
accounted for was according to certain testimony greater or less than

thfe amount charged.

In re Breen, 73 Fed. Rep. 458.

" The complaint of the Mexican consul at El Paso, upon which the

warrant for Vizcarra's arrest was issued, charges that Vizcarra was
an agent of the Republic of Mexico employed in the department of

public works at Cuencame; that b}'^ virtue of such agency he was
authorized to receive for the use and benefit of the Republic of JVIexico

any stamps or money that might be paid to him as such agent in pay-

ment for stamps, dues, concessions, privileges, revalidation of titles

to mines, and other charges due the Mexican department of public

works; that while acting as such agent Vizcarra at certain times in

1892 and 1893 embezzled and converted to his own use, without the

consent of the Government of Mexico, certain sums of money and

stamps which has been paid to him by certain persons for the revali-

dation of titles to mines and other "charges on account of titles to

mines imposed by the Government of Mexico. The evidence pre-

sented by the Mexican Government before the commissioner tended

to show that Vizcarra was guilty of the crime set forth in the com-

plaint. You contend that the mining agent, while authorized to

receive the stamps required by law, was not authorized to receive

money to secure the payment for stamps; that money so deposited

with him remained the private property of the individuals depositing

it until their titles to the mining claims were approved and the money
paid into the stamp department of the federal treasury; and hence

that the offense committed by Vizcarra was only embezzlement of

private moneys, which is not an extraditable offense under the treaty.

" It is the duty of the commissioner to commit a fugitive for extra-

dition and of the secretary of state to order his surrender when there

is probable cause to believe him guilty of the offense for which his

extradition is asked. The surrender is for trial, and it is not neces-

sary that the evidence should be sufficient for a conviction ; it is only

required that it be sufficient to warrant a commitment for trial had

the oflfense been committed in this country. Tn my judgment the
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evidence shows probable cause for believing Vizcarra guilty of em-

bezzlement of public moneys. That being the case, I am bound to

order his surrender. It will be open to the accused upon his trial to

show that the offense committed was not embezzlement of public

moneys under the Mexican law."

Mr. Olney. See. of State, to Mr. Townsenrt. Nov. 1.3, 1S0<;, 21.''. MS. Doiu.

Let. «>80.

In extradition proceedings in England, it suffices that there is

prima facie evidence of the commission of what would be a crime

against English law.

In re Relleneontre, 2 Q. B. D. (1891), 122.

Under a treaty providing that extradition shall be granted only
" upon such evidence of criminality as, according to the laws of the

place where the fugitive or person so charged shall be found," would

justify his arrest and commitment for trial if the offence had been

there committed, the " place "' by whose law the question is to be

tested is, if the fugitive is apprehended in the United States, the

State in which he is found.

Pettit V. Walshe (1904), 194 V. S. 205.

In re Fnink (1901), 107 Fed. Rep. 272.

3. Defensive Testimony.

§ 613.

A fugitive is entitled, on examination before the magistrate, to

produce witnesses in his own defense.

In re Farez, 7 Blatchf. .34ij ; In re Henrich. ."> id. 414: Ex parte lioss, 2

Bond, 2.72; In re Kelly, 2.1 Fed. Rep. 2(»; act of Ang. .'5. 1882.

The fngltive slumld be i)eniiitted to testify in his own behalf. (In re

Farez. 7 Blatchf. :\4~t.)

Contra. In re Dugau. 2 Lowell. .'i(;7.

The magistrate is not bound to adjourn ])roceedings to enable the

accused to obtain evidence of an <ilibi.

In re Wadse. l."i Fed. Kei>. 8r,4.

Evidence of insanity is admissible in extradition proceedings be-

fore a United States commissioner, to explain the evidence adduced

against the person charged, where it is made the duty of the com-

missioner to decide upon the sufficiency of the evidence so adduced.

rhillii)s, .\t. (Jen.. 1879. It'. Op. (^12. (Callow's case.)

One Cienfuegos, a citizen of Salvador, was charged under an extia-

dition treaty with the crime of attempt to uiui-der. The fact of the
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attempt to kill was not denied, l)ut it was alleged that Cienfue^os

Avas acting in obedience to the command of a superior officer and
that his victim, one Amaya, was the aggressor. Held, that the

matters of justification alleged by Cienfuegos were matters of defence

which could properly be determined only in his trial in the country

to which he was to be surrendered.

In re Cienfuegos. (52 Fed. Rep. 072.

The Department of State siibsequontly declined to sin-render CienfueRos
on the jii'ound that the offence for whicli lie was conunitted was not

embraced in the requisition for his extradition in which the crimes

that were specified were murder, arson, and robbery. (Am. Law
Rev., Jan.-Feb. 1895. 8-9.)

The words " for similar purposes " in section 5 of the act of

August 3, 1882, 22 Stat. 210, mean '' as evidence of criminality," and
therefore depositions, or other papers, or copies thereof, authenticated

and certified in the manner prescribed in sec. 5 are not admissible in

evidence, on the hearing before the commissioner, on the part of the

accused.

In re Luis Oteiza y Cortes, !.'?(; V. S. .3.'>0. citing In re Wadge, l.~> Fe<l. Rep.

864 ; In re \Yadge. 21 Blatchf. .'«)0 ; In re McPhun, 24 Blatchf. 2.">4.

The court stated that .Judge Brown, in the case of In re Wadge. l."> Fed.

Rep. 8<>4, considered the act of August 3, 1882. and held that, while

it was the duty of the commissoner under sec. 3 to receive the testi-

mony of such oral witnesses as the accused should offer, the statute

did pot apply to testimony obtained upon commission or by dejtosi-

tion.

XII. HABEAS CORPT S.

The Federal courts may grant writs of habeas corpus when it

appears that a petitioner is restrained of his liberty in violation of a

law or treaty of the United States, and the power should l)e exer-

cised where a writ is sought on account of the infraction of a treaty

between the United States and another nation, by seeking to try a

l^erson for an offence other than that for which he was surrendered.

Cohn r. .lones. 1(X) Fed. Rep. (;;'.9.

An appeal lies directly to the Supreme Court of the United States

from the judgment of a district in a habeas corpus case, where the

constitutionality of a law of the United States, or tli^ validity or

construction of a treaty, is drawn into question.

Rice V. Ames (19()1). 180 I'. S. .'^71.

See. generally, as to the writ of habeas corpus in extradition cases, 1

Moore on Extradition, Chap. XV., p. 5.'?4.

See flatter of Metzger. '} How. 17(J.
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An appeal in a case arising on a writ of habeas corpus may be taken

directly from the circuit court to the Sujireme Court " if the construc-

tion of a treaty is therein drawn in question."

Pettit V. Walsho (1004), 194 U. S. 205, 21G.

Certain persons who were committed for extradition to Mexico, on

a complaint made under oath by a Mexican consul, applied for a writ

of habeas corpus, on which thej^ were discharged on the ground that

their offences were political. From this judgment the consul took an

appeal. Held, that, as the Mexican government was the real ])arty

interested, the api)eal was properly prosecuted by him, and that, as

the construction of the treaty was drawn in question, it was properly

taken to the Supreme Court.

Ornelas v. Kuiz. ICl U. S. r)02.

It is the right of the United States marshal to refuse to have the

body before the State court, and it is the duty of the courts and other

authorities of the United States to protect the marshal in such refusal

by all means known to the laws. Where a commissioner of the

United States has made return according to law that an alleged fugi-

tive fnmi justice is subject to extradition, the President should order

the extradition, notwithstanding any conflicting proceedings |)end-

ing in a State court.

('usliing. At. (ion., 1S.~>4. (> Op. 270. See. also. Op. 237.

The iH-actico of issuiiij: such writs hy Stato courts in cases pending before

Fe<leral niaj^istrates is inconvenient if not unconstitutional. (Mr.

P.uchanan. Sec. of State, to Mr. P>ntler. (list, attorney at New York,

March 2:5. 1S47. ac MS. Doni. Let. 211 : and to Mr. Durant. dist. attor-

ney at New Orleans, May 20. 1.S47, id. 2."i4.)

State courts may issue writs of haheas corpus where the ])roceedinjrs are

pendinir lK>fore State magistrates. (People r. Curtis, ."io X. Y. :'>21.)

Where an application was made to a single justice of the supreme

court in the State of New York, at sjxM'ial tei'ui. foi' the discharge of

a prisoner on habeas ((>ri)us, on the ground that the offence for

which he was convicted was ditl'ei'ent from that for which lie was

extradited, and the (piestion ajjpeared to be doubtful, tlie justice

declined to order the prisoner's discliarge. but remanded him to

await the decision of the general term u[)oii the legality of the con-

viction.

People r. Il.innan. .".(• \. Y. S. :'.7ti. !» Misc. COO.

On a writ of habeas corpus the main questions to be decided are

whether tlie comniissionei- had jurisdiction, and whether there was

suflicient legal gi'ound for the connnitment of the prisoner: and the

coui't will decline to consider (piestions touching tlu^ introthiction of
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ovidoiice and tho siifficieiicv of tlu> autlicntication of documentary
proof.

Benson r. Mc.Maliou (ISHS), 127 l'. S. 4ru, 4(51.

If the committing magistrate has jurisdiction of the subject-matter

and of the accused, and the offence charged is within the terms of the

treaty, and the magistrate in deciding to hold the accused has hefoi-e

him competent h'gal evidence on which to exercise his judgment as

, to whether the facts are sufficient to establish the criminality of the

accused for the purposes of extradition, his decision can not be

reviewed on habeas corpus.

Ornelas r. Ruiz, 161 U. S. 502, 508, citetl and followed in Bryant v. United

States, 107 IT. S. 104, 17 S. Ct. 744; Terlinden r. Ames, 184 U. S.

270, 278; In re Krojanker, 44 Fed. Rep. 482; In re Adutt, ."> Fed.

Rep. 370 ; Neely v. Henkel, 180 U. S. 109.

The settled rule is that the Avrit of habeas corpus can not perform

the office of a writ of error, and that, if the committing magistrate

has jurisdiction of the subject-matter and of the accused and the

offence charged is Avithin the terms of the treaty, the decision of

such magistrate can not be reviewed on habeas corpus if he had

l:)efore him competent legal evidence on which to l)ase his judgment

that the facts were sufficient to establish the fugitive's criminality

for the purposes of extradition.

Terlinden v. Ames (1902), 184 U. S. 270, 278, citing Ornelas r. Ruiz, 1(>1

U. S. 502, 508; Bryant r. United States. 107 U. S. 104; In re Stupp,

12 Blateh. 501.

See, also. In re Oteiza, 130 U. S. 3.30; Benson r. McMahon, 127 U. S.

4.57; Grin v. Shine (1902), 187 U. S. 181, 192; Four Yue Ting r.

United States, 149 U. S. (>98, 714; Ex parte McCabe, 40 Fe<l. Rep.

3G3.

For a review of the earlier decisions, see In re Macdonnell, 11 Blatchf.

170. V

Where the committing magistrate has Ix^fore him evidence, though

it be conflicting and far from convincing, of the connnission of the

offence by the person whose extradition is demanded, the court will

not on habeas corjius review his determination on the facts.

Sternaman v. Peek. 80 Fed. Rep. 88.3.

On an application for a writ of habeas corpus to bring up a fugitive

criminal committed for surrender under the Extradition xVct, 1870,

the court can not review the decision of the court below on the ground

that further evidence has come to light, provided that the com-

mitting magistrate had competent evidence before him and had

jurisdiction.

Rex V. Governor of Ilolloway Rrison (1902), 87 L. T. .3.32, 71 Law
J. K. B. 935.
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" The decisions of the executive department in matters of extradi-

tion, within its own sphere, and in accordance Avith the Constitution,

are not open to judicial revision, and it results that where proceedings

for extradition, regularly and constitutionally taken under the acts

of Congress, are pending, they can not be put an end to by writs of

habeas corpus."

Terlinden r. Amos (1002). 1S4 V. S. 270. 200.

Wliere a writ of habeas corpus was applied for before the examina-

tion by the commissioner was entered upon, it was held that the com-

missioner had jurisdiction if there was a treaty in force between the

United States and the demanding country, and the commission of an

extraditable offence was charged.

Terlinden v. Ames, 184 TT. S. 270.

May 4, 1902, the United States laid an information and complaint

before an extradition commissioner at Montreal, Canada, asking for

the arrest of two persons, named Gaynor and (rreene, who had been in-

dicted in the United States courts in Georgia in 1899 for conspiracy

to defraud the United States, in order that they might be delivered up

for trial. The ccmimissioner issued Avarrants charging the fugitives

with participation in fraud in obtaining money by false pretenses, in

embezzlement, aiul in theft. On these warrants they were arrested

;

and the commissioner, after receiving proof of their identity, com-

mitted them for examination. They then obtained a writ of habeas

cor])us from a judge in Quebec, who, on finding that the cause of their

detention was the remand of the commissioner, quashed the habeas

corpus. They then obtained writs of habeas corpus from another

judge. The United States moved to quash these writs, but the judge

denied the motion, on the grounds, among others, that the warrant

under which the fugitives were detained did not allege any date of

the commission of the offenses charged, and that, as the indictment

charged a " conspiracy to defraud," Avhich was not an offense within

the treaty, the United States was estopped from treating as distinct

and independent acts of larceny the overt acts of larceny charged in

the indictment. Held, on appeal to the privy council of England,

that, as these were questions which the commissioner had jurisdiction

to iuA'estigate, his remand warrant could not be treated as a nullity,

and that the prisoners were improperly ordered to be released.

Unitetl States r. Gaynor (1!M>.".), L. U. Apiu'iil ('as. (100.")). 12S.

A commissioner issued his warrant for the arrest of a fugitive from

justice. The fugitive Avas apprehended, but, befoi-e his examination

before the commissioner Avas begun, he applied foi* a Avi'it of habeas

corpus. Return to the Avrit Avas duly made, to the ell'ect that the
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fiifritivc was arrested and held hy virtue of warrants of arrest and

connnitnient issued 1)V the ina<j:istrate, and copies of th<' warrants were

attached. To this return there was lih'd a traverse, which, while

referring to various documents that accompanied the comphiint Iwfore

the commissioner, annexed only a part of them, and on those so

annexed invoked a judgment that there was no evidence of guilt.

Held, that the j)etitioner couhl not select a portion of the documents

accompanying the comj)laint and ask the court to sustain his con-

clusions of laW' thereon, and that the inadequacies of the traverse

could not he remedied by a writ of certiorari, which could do no more

than bring up Avhat should have been furnished in the first instance.

Terlinden v. Amos (1902), 184 V. S. 270, 27S-270.

A writ was granted in order to enable the relator to execute a com-

missioner's warrant for the arrest in extradition proceedings of a

fugitive from justice who was detained in jail on writ of attachment

in civil actions.

In re Mineau. 4.") Fed. Rep. 188.

On the examination before a commissioner of a fugitive charged

with forgery, larceny, and embezzlement, the evidence showed that the

accused, as bookkeeper and assistant cashier of a firm, had its check

books under his control and paid checks returned from the l)ank, but

had no authority to sign the firm's name to checks; that there were

missing from the check books three checks for Avhich no corresponding

memoranda were made on the stubs; that three checks were presented

to a bank, at which the firm kept a deposit, l)y another Ijank at which

the accused kept a personal account ; that this account showed a

credit of three checks, which upon the following day were ])resente(l

to and paid by the firm's bank; and that the firm's books were altered

so that the l)alances of the cashbook, ledger, and j^ass-book should

agree. Held, that the evidence was sufficient to justify the conunis-

sioner in committing the accused for extradition.

Bryant r. United States, ICT U. S. 104, 17 S. Ct. 744.

A prisoner should not be discharged on habeas corpus where the

merits of the case are all against him, because it does not appear on

the face of the proceedings that all the foreign depositions produced

in the case were taken on oath. Such cases ought not to be dealt with

on grounds which are purely technical an<l which might defeat justice.

Ex parte .loan I?a|)tiste Van Intliondt, Q. B. D., March 1.3, 181)1, London
7'inir.% .Marcli 14, 1801.

AYhere a person, charged in France with nineteen separate offences

of embezzlement or misappropi'iation of money, was conunitted in
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England for extradition on a warrant in which he was char^red

generally Avitli '' the crimes of fraud by a bailee and frauds as an

agent," it was held that he was not entitled to he discharged on

habeas corpus because it was found that only four of the nineteen

charges constituted offences under English law. Said Cave, J.: "I
do not see that there is any reason why the warrant, which is in

perfectly general terms, is not to be held by us to be good in respect

of these cases as to which there is sufficient prima facie evidence

to go upon." Said Wills, J.: '"The warrant is statutory in its

form, and is not to be construed as an ordinary P]nglisli common
law document, and it is not at all necessary, in my judgment, that

there should be anything like the same particularity that there

would be in respect of the warrant of committal to the gaols of

this country under ordinary circumstances."

Ill re Belleucontre, 2 Q. IJ. 1>. (ISUl). 122, 127, 140, 144.

XIII. ,srh'Rh'\ni:R.

1. An Executive Function.

§ (J15.

The surrender of fugitives from justice is an act of government

to be performed by the executive authority. In the United States

the warrant of surrender is issued by the Secretary of State, as the

representative of the President in foreign affairs; and the act of the

Secretary of State is regarded as the act of the President.

The only exception to this rule in the United States is the pro-

vision in the treaty with ]Mexico, authorizing extradition by the

authorities of the frontier States and Territories: but even in this

case ai)lication may be made to the general government, and it has

been held that the President may intervene as the supreme and linal

authority.

1 Moure on extradition, § ooO, p. 54!
t ; § OS. p. 70.

See. also, snpra. S o7'.».

"The power to surrender is clearly included within the treaty-

making j)ower and the corresi)onding i)ower of appointing and re-

ceiving ambassadors and other i)ublic ministers. Ilohnes r. Jemiisoii,

14 Pet. 540, 501). Its exercise pertains to i)ublic [lolicy and go\ei-n-

mental administration, is devolved on the executive authority, and

the warrant of surrender is issued by the Secretary of State as the

rejiresentative of the President in foreign ali'airs."

Terliiulen r. Ames (l!Mt2). 1,S4 V. S. 270. 2Si).

"This Department approves of the conduct of that officer in refus-

ing to give up the men chargetl with larceny, to whom his dispatch
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refers. A iiuin-of-wiir of one country in tlie port of another, is, dur-

ing her stay, to be regarded as a part of the country to which she

belongs. As such, her commander may exercise his discretion as to

whom he may admit on board. This right extends even to a refusal to

receive a ministerial officer of the law in the foreign port, or to recog-

nize an applicaticm to give up a man on board who may have comr

mitted an otfense on shore. Any person, however, attached to such

a man-of-war, charged Avith an offense on shore, is liable to arrest

therefor in the country where the offense may have been connnitted.
" In the event that a person on board the foreign ship should be

charged with a crime for the connnission of Avhich he would be liable

to be given up, i:)ursuant to an extradition treaty, the commander of

the vessel may give him up if such proof of the charge should be

produced as the treaty may require. In such case, however, it would
ahvays be advisable to consult the nearest minister of the United

States. This w^as done in this instance, and the decision of Mr. Marsh
that the persons demanded were not liable to be given up pursuant to

the treaty with Italy, is approved by the Department."

Mr. Fish, See. of State, to Commodore Case, Jau. 27, 1872, 92 MS. Dom.
Let. 322.

See, however, ^Nlr. Blaine, Sec. of State, to Mr. Deuby, min. to China,

No. G80, Dec. 7, 1891, supra, § 593.

A United States minister has no power, by statute or treaty, to

grant extradition. " Neither liiLs a consul. . . . To vest the judi-

cial power of granting extradition in a minister or consul in Euro-

pean or other countries of sovereign territorial jurisdiction, would

need the sjDecial agreement of treaties to that end. You may recall

the recent incident of the killing of (leneral Barrundia on board an

American steamer in the port of Guatemala Avhen he, a fugitive,

resisted arrest at the hands of Guatemalan officers armed Avith an

order of surrender addressed by the minister to the captain of the

vessel. Ai^art from the question of political asylum there involved,

the action of Minister Mizner Avas disavoAved because of his having

so far exceeded his legitimate authority as to sign the paper Avhich,

in the hands of the officers of Guatemala, became their Avarrant for the

capture of General Barrundia."

Mr. Bhiine, Sec. of State, to Mr. Deuby, uiin. to China, No. 680, Dec. 7,

1891, For. Rel. 1892, 74, 75.

See, for a further passage from this instruction, supra, § 593.

American consuls have no authority to require masters of American

vessels to take on board, and couA^ey to the United States for trial,

persons accused of crime.

Cushing, At. Gen., 1850, 7 Op. 722.
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When suits are brought against marshals of the United States for

lawful acts done by them in the extradition of fugitives from justice,

the President may authorize the employment of counsel in their behalf

by the United States.

Gushing, At. Gen., 1854, Op. 500.

It is incumbent upon the United States to provide a place of impris

onment for persons detained for extradition at the instance of foreign

governments.

Gushing, At. Gen., 1857, 8 Op. 89G.

2. Executive Discretion.

§ C16.

From 1842, when the "VVebster-Ashburton treaty, which contains

the oldest extradition arrangement of the United States now in force,

was concluded, down to a conq^aratively recent period, it was the doc-

trine of the Department of State that, where the judicial magistrate

found the evidence of criminality sufficient to justify the conmiituient

of the person charged, the action of the executive in ordering his de-

livery to the agents of the foreign government was purely ministerial.

The first case in which the executive assumed to exercise a revisory

power over the decision of a connnitting magistrate occurred in 1871,

when the Secretary of State, without assigning any reasons for his

action, issued a Avarrant for the surrender of only four out of seven

persons who had been committed for extradition by a commissioner

in Xew York City, on charges of piracy and assault with intent to

commit murder on a British vessel on the high seas. In 1873, however,

the Secretary of State explicitly exercised a re\'isorv power in the case

of Carl Vogt, alia.s Stupp, a Pl'ussian subject who was charged with

the connnission of certain crimes in Belgium. Vogt was connnitted

for extradition by a conunissioner in the city of New York, and the

action of the commissioner was sustained by Judge Blatchfc-rd on

habeas coi'pus, in an exhaustive opinion in which he discussed and

decided an important point of treaty construction, relating, not tO the

question of the criminality of the accused, but to the right of the

Prussian Government to demand his extradition for an offense against

its laws, growing out of acts committed in Belgium. Nevertheless,

when the papers came before the Department of State, the treaty

question was referred to the Attorney-General; and, on the strength

of his opinion, extradition Avas refused.

1 Moore on Extrjulitlon, r)51-.5.">n; In re Stupp. 11 Blatchf. 124; 14 Op.

281 ; In re Stupp, 12 Blatchf. 501.
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The President will not issue his warrant for the surrender of fugi-

tives, under the tenth article of the treaty of 1842 with (ireat Britain,

where the record does not exhibit the fact that an offense within the

terms of the treaty has been committed, nor that there is such evi-

dence of criminality as, according to the laws of the place where the

alleged fugitives have been found, would justify their apprehension

and commitment for trial if the crime had been there connnitted. nor

that any complaint has been made to any magistrate of the United

States by whom such evidence had been heard.

Nelson, At. Gen., 1843, 4 Op. 240.

The sufficiency of the evidence is a question for the courts, without

whose certificate of criminality the President can not order the extra-

dition.

Gushing, At. Gen., 1853, G Op. 217.

The Executive has no authority to surrender a fugitive upon any

charge other than one which has been heard before a magistrate and

certified by him to be sustained by the evidence.

Mr. Blaine, Sec. of State, to Sir J. Pauneefote. liritisli iiiin.. May 17,

1892, MS. Notes to Great Britain, XXI. iH'A.

" I have the honor to acknowledge the receipt of your note of the

23d instant, relative to the extradition of Prudencio (ionzalez, in

which you suggest that 3'our Government may desire to present fur-

ther evidence as to the prisoner's citizenship. Under our law, the

examining magistrate is the proper authority to hear and pass upon

evidence as to the citizenship of the prisoner. While his decision

upon this question is subject to revision by the State Department, the

evidence upon which the matter must be finally determined should

always be presented to him. I regret, therefore, that the Depart-

ment can not consistently consider any evidence as to the citizenship

of Gonzalez which was not produced before the examining magis-

trate."

Mr. Gresliani, See. of State, to Mr. lioiuero, Mex. niin., May 25, 1803, MS.
Notes to Mexico, IX. GO!).

Where the extradition of a fugitive was sought from Canada on

two charges, one made in Ohio and the other in New York, the

Department of State, in answer to an incjuiry of the British ambas-

sador, stated that the Government preferred that the Canadian

authorities should give precedence to the requisition based on the

New York charge, this being the one first presented by the United

State. "This is in accordance with the practice universally follosved

by the Department."

Mr. Hay, Sec. of State, to Messrs. Kiugsford and Son, Feb. 25, 1899, 2.35

MS. Dom. Let. 152.
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3. Obstacles to Surrender.

The warrant of the Secretary of State for the surrender of a

fugitive from justice is subject to the authority of the courts of the

United States to hold the fu^^itive for trial on any charge which may
be pending therein against him.

Mr. Greshani, Sec. of State, to Mr. Romero. Mox. inin.. May 1.'), 189:5,

MS. Notes to Mex.. IX. GOO; Mr. Adee, Act. Sec. of State, to Mr.

Romero, July .3, 189.3, id. 070 ; Mr. Gresham to Mr. Romero, .July 12.

189.3, id. 079; Mr. Roddiill, Act. Sec. of State, to Attorney-General,

July 21, 1890, 211 MS. Dom. Let. 440.

'' The right of ISIexico to hold Rowe for trial upon the charge of

l^ringing stolen property into Mexico is acknowledged, and the

United States has no desire lo interfere with the execution of the

Mexican law upon him; but the offense for which he is arraigned in

Mexico is not the otfense for which he is wanted in the United States,

and the punishment which may be administered in the ^lexican court

is no vindication of the law of the State of Iowa, which was violated

and set at naught by Eowe. There is, furthermore, another reason

why it is important that Rowe should be brought back to the place

where he committed the crime and there tried and punished for it,

and why any an)ount of punishment in Mexico will not suffice. In

our law, the end of |)unishment judicially administered is not in the

nature of atonement or expiation for the crime connnitted. but it is a

j)i"ecaution against future otfenses of the same kind, and has for its

prime object and ])urp()se the deterrent influence of the offender's

example U])()n others whc were cognizant of his crime and might

otherwise be tempted, tv. imitate it. This element of the efl'ect of

legally administered punishment is wanting when the crime is com
mitted in one place and the c()use(iuent punishment is inflicted at

another and a distant i)lace. The State of Iowa earnestly desires,

not to avenge itself upon Rowe. but to make an example of him for

the benefit of those who may otherwise be tempted to do as he has

done—embezzle trust funds and escape to Mexico."

Mr. Oliiey. See. of State, to Mr. Ransom, miii. to Mexico, Dec. l.">. ls;»."i.

For. Rel. 189."). II. KiOS, 1009.

The instruction from which this (>xtract is talcen relates to the cas(> >>"

Chester \V. Kowe. .i fufjitive from justice, wliose extradition from

Mexico wiis demanded by the United St;ites. under the treaty l>e-

twtH'U the two countri«'s. on the charjre of emhe/.zlement of inil)Iic

mone.vs. The Mexican (Jovernment declined to surrender liiiii o?i the

ground that ho had acquinvl Mexic.-in n.ationality. l)Ut stated tliat he

would he held for trial under art. lS."i of the Renal ("ode. which pro-

vides for the punishment of persons, whether .Mexicans or forei)j;ners,

H. Doc. 551—vol 4 20
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who coiniuit " contimums offonsos, the coiiuiiission of which was pro-

vioiisly l)ORun in a foreiRii torritorj- and continues in the Uepiiljlic."

The ITnited States questioned tlie ai»plical)ility of tlie ohje<*tion of

citizenship to its demand, under the special circmnstances of tlie

case, and in urging the desirahleness of the fugitive's surrender

employed the argument alcove (juoted. See supra, § 594.

On the j^riiK^iple that extradition shall not l)e required till the

fugitive has first satisfied the demands of the covnitry in Avhich he is

found, the Attorney-General directed the United States marshal at

St. Augustine, Fla., who held in custody certain persons charged

with fraudulent use of the mails, to detain them to await the arrival

of a United States marshal from the proper jurisdiction, instead of

delivering them over to another officer to be taken to Xew York for.

examination for extradition on a charge of fraud committed in

England,

Mr. May, Sec. of State, to Sir .1. Pauncefote, British anihass., No. 13.36,

Feb. 4, 1899, MS. Notes to Brit. Leg. XXIV. 4.35.

Article V. of the treaty between the United States and Mexico of

February 22, 1899, provides that, if the person whose surrender is

claimed has been charged with or convicted of the conunission of a

crime in the country in which he is found, his extradition may be

deferred till he is entitled to be liberated on account of acquittal,

expiration or commutation of sentence, or of pardon,

Mr. Hay, Sec. of State, to Mr. Aspiroz, No. 158, March 14, 1JMH, MS.

Notes to Mex. Leg. X. 573, replying to a I'equest for the extradition

of Juan Krug, who, as it appeared, was detained in Texas in a

criminal prosecution begun prior to the extradition proceedings.

In a case where the Mexican Government requested the provisional

detention in Texas of a fugitive against whom proceedings were

pending for an offence against the laws of the United States, the

Dei)artment of State requested the Attorney-General, in the event

of his acquittal of the charge on which he was held, or of the

expiration of his sentence, to cause a complaint to be made before

the aj^propriate magistrate on information and belief, so as to cause

his arrest, under Article X. of the treaty of 1899, in order that the

Mexican Government might have an opportunity to present the doc-

uments on which its claim for extradition was founded.

Mr. Hay, Sec. of State, to the Attoruey-Geueral, March 24, 1900, 243

MS. Dom. Let. OTO.

The rule that a government is not obliged to surrender a person

who is held in custody on a charge of crime within its own jurisdic-

tion, also holds good where the two governments have concurrent juris-

diction of the offence for which extradition is requested.
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Black, At. Gen., 1859, 9 Op. 59; Tyler v. People, 8 Mich. 320; In re

Tivuan, 5 B. & S. 045 (same case under title of Turnan, 12 W. R.

848) ; Clarke on Extradition (3rd ed.) 68; 1 Moore on Extradition

§§ 367-369, pp. 559-567.

In the case of piracy hy law of nations, which is an offence of general

jurisdiction, the treaties sometimes expressly provide for extradition.

See In re Sheazle, 1 Wood. & M. (M; In re Bennet, 11 L. T. K. 488;

In re Tivnan, 5 B. & S. 645.

A United States deputy marshal, who held a commissioner's war-

rant for the arrest of one Mineau as a fugitive from the justice of

Canada, on a charge of uttering forged paper in that country, applied

for a writ of habeas corpus in order to obtain the custody of the

fugitive, who was detained in jail in Vermont as an absconding

debtor on certain executions and writs of attachment in civil suits.

The court granted the writ, citing Moore on Extradition, § 370, to

the effect that arrest in a civil proceeding would not preclude extra-

dition for crime, for the reason that " the public interest in the jiun-

jshment of crime is paramount in importance to the enforcement of

private demands."

In re Miueau, 45 Feil. Hep. 188.
,

In the case of Joseph Reaside, who was committed for extradition

to Cireat Britain, Mr. Frelinghuysen stated that the Department of

State had, upon full consideration of the matter, decided that the case

did not fall within the provisions of the treaty of 1842, and that no

warrant would be issued.

Mr. Frelinghuysen, Sec. of State, to Mr. Iloyne, Dec. 19, 1884. 153 MS.
Dom. Let. 472.

It is within the discretion of the President to refuse to surrender

even after the accused has been remanded on habeas corpus. " Refer-

ring to your note of the 14th instant, and the inclosed argument of

Mr. 1*. A^. Irving, representing the British Columbia government,

relative to the extradition of Edward Kelly, I have the honor to in-

form you that after a careful consideration of the proceedings certi-

fied by the commissioner in the last examination of the prisoner, as

well as of the argument of Mr. Irving, the President is of opinion

that the evidence produced is not sufficient to justif}' the issuance of

a warrant of surrender, the doubts previously entertained by him
not having been renu)ved."

Mr. Bayard. Sec. of State, t<» Mr. West. Apr. 15. 188(5. :MS. Notes to (Jr.

Brit. XX. 23.3. But see Pushing, At. Gen., 18.")3, 6 Op. 91.

The fact that a fugitive from the justice of a foreign country was.

before his flight, released from arrest by a sup(>ri()r executive order.

which seemed to have been treated as the e<piivalent of an order
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entered only by judicial authority in the United States permitting

a prisoner to go abroad on his recognizance, is no objection to a de-

mand for his extradition.

In re Ezeta, 62 Fed. Kep. 972.

Condonation of the offence by the persons directly injured by it

is not a ground for declining to surrender the accused.

Mr. Olney, Sec. of State, to Mr. Towuseud, Nov. 13, 18UG, 213 MS. Doui.

Let. 680.

" From the evidence before the commissioner it seems clear that the

crime charged against the defendant is not barred by limitation in

Mexico. The statute of limitations of Texas is not applicable to the

case."

Mr Olney, Sec. of State, to Mr. Townsend, Nov. l.*'., 189(), MS. Doni. Let.

ccxiii. 680; case of Antonio Vizcarra, a fugitive from the justice of

Mexico, charged witli the embezzlement of public moneys.

As the surrender of fugitives from justice under extradition trea-

ties is a matter of law, no plea could be etfective to prevent surrender

unless it be a legal one. Hence, the representation that a fugitive,'

who had taken part in a raid into Mexico, afterwards rendered

services to the Government of the United States by assisting in the

apprehension and bringing to justice of his comrades in the expe-

dition can not be considered as a ground for refusing a demand of

the Mexican Government for his extradition.

Mr. Ilockhill, Assist. Sec. of State, to Mr. Sanchez, ,7uly 13, 1896, 211 MS.

Dom. Let. 315.

Under sec. 5273, Revised Statutes, a person committed for extra-

dition, who has not been conveyed out of the United States within

two calendar months after his commitment, is entitled, after the

expiration of that period, to be discharged,' although an officer is on

the way from the demanding country to remove him, no sufficient

cause for the delay in such officer's arrival being shown.

In re Dawson, 101 Fed. Kep. 253.

The Department of State can not extend the time for taking a

prisoner out of the United States, which is limited by statute to two

calendar months from his commitment by the magistrate. (K. S.

§ 5273.)

Mr. Olney, Sec. of State, to Messrs. Ingham & Hewitt, May 11, 1896, 210

MS. Dom. Let. 94.
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4. Disposition of Personal Effects.

§ ^>18.

Application for an order for the seizure and delivery of the effects

of a fugitive from justice should be made, at least in the first instance,

to the judicial authorities. The propriety of such application is

rendered more apparent, in the case of a demand by the British gov-

ernment, by Article IV. of the treaty of July 12, 1889, touching the

rights of third parties.

Mr. Wharton, Act. Sec. of State, to Sir J. Pauncofote, British inin., Aug.

17, 1891, MS. Notes to Great Britain, XXI. 485.

In transmitting to the minister of Sweden and Norway a warrant

for the surrender of a fugitive from justice charged Avith obtaining

money by false pretenses, IVIr. Olney said :
" By Article IX. of the

extradition treaty the money foinid in possession of the fugitive at

the time of his arrest is to be given up when the surrender takes jjlace,

and no order from this Department is necessary for that purpose."

In a subsequent note Mr. Olney advised the Swedish minister of the

receipt of a telegram from the United States marshal at New York
stating that the claim of a " third party " to the proi)erty in question

had been withdrawn, and that he had notified the Swedi.sh consul

(hat he Avas prepared to deliver to him the money taken from the

prisoner upon his consent to discontinue, without costs, the action

which had been begun.

Mr. Ohiey, See. of State, to Mr. Grip, Swedish niin., No. 40, Dec. 17, 1805,

and No. 42, Dec. 23, 1895, MS. Notes to Sweden YIII. 5. 7.

With regard to a charge made hy the United States niarslial for the ens-

tody of tlie money taken from the person of the fngitive. Mr. Olney

suhseijnently said that, in the opinion of the Attorney-<Jeneral, no

part of tlie marshal's hill slionld he i)aid hy tlie consnl. and tliat the

marshal had been instrncted to render his l)ill according to law to the

Department of State. (Mr. Olney, See. of State, to Mr. Grip,

Swedish min.. No. 5:5, March i:?, 189G, MS. Notes to Sweden, VIII. VA.)

May 5, 1900, C. F. W. Neely, formerly chief of the bureau of

finance of the Cuban i)ostal department, was arrested at Rochester,

N. Y., on charges of embezzlement of funds of that department.

AViuMi arrested he had U])on his j)erson u])wnrds of $().000 in T^. S.

money, which was turned over to the chief insi)ector of the ITnited

States ]K)st-()flice dei)artuient, at whose instance the arrest was made.

Neely Avas duly extradited to Cuba, and the United States War l)e-

j)artment, acting upon a request which the Cuban judicial authorities

])referred to the military governor of the island, asked that the money
be delivered over to that de])artment in order that the militai-y govei--

nor might transmit it to the court having jurisdiction of the ease. It
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was advised that, under the general usage in extradition, property

found on a fugitive at the time of his arrest, if obtained by the criuje

charged, or if material as proof of it, is generally turned over with

the person surrendered ; that the money in question, if needed for

purposes of evidence, should be sent to Cuba for production in court

;

but that, as it presumptively belonged to Neely, it should be handed

over under such conditions as would insure its return to him if it

should finally appear to be his rightful property. It was therefore

suggested that the money be delivered to the Secretary of War for

transmission to the military governor of Cuba, who should retain it

pending a final decision as to its true ownership, but who could pro-

duce it if it were needed as evidence in any civil or criminal actions

which might be pending against Neely in Cuba, proper receipts in all

cases to be taken.

Kuox, At.-Gen., Oct. 5, 1901, 2?i Op. .5.S5.

n. Transit.

§ 619.

" I have the honor to transmit to you herewith for your information

and consideration a copy of a letter addressed to this Department by

Mr. J. T. Ronald, deputy district attorney at Seattle, Washington

Territory, in relation to the action of a British judge at Victoria,

Vancouver's Island, in discharging certain prisoners who Avere being

conveyed from California for trial in Washington Territory.

" It is understood here that the precedents establish the rule that thv>

conveyance of a prisoner of one party across any part of the territory

of the other is contrary to comity. For example, a convicted British

subject wdio was conveyed down the Stikine River some years ago

and camped out on American soil for a night or two was released on

our complaint.
" It is understood, moreover, that a vessel in port is to be regarded

as within local municipal law, except only as to disputes arising out

of crew discipline when treaties give consuls jurisdiction."

Mr. Frelinghuysen, See. of State, to Mr. Brewster. At. Gen.. .Jan. 2. 188.5,

15.3 MS. Doni. Let. 540.

As to the special rights of the United States on the Isthnnis of I'anaum,

see supra, § 349.

As to the transit across Spain, with tlie permission of the Spanish Govern-

nient, of Angell, who had heen surrendered h.v I'ortugal for embezzle-

ment, see 1 Moore on Extradition, § 382. p. 578.

As to the case on the Stikine River, mentionwl h.v Mr. Frelinghu.vsen.

.see Moore's Report on Extraterritorial Crime, 121 et seq. ; OS Br.

and For. State I'apers, 1227.

In 1894 the deputy attorney-general of the province of Ontario

requested the American consul at Toronto to secure from his Gov-

ernment permission for the Canadian authorities to bring a fugitive



I

§ 619.] TRANSIT OF THIRD COUNTRY. 407

criminal, then in the West Indies, through the territory of the United

States to Toronto. The deputy attorney-general stated that he was

under the impression that the British Government once granted a

similar privilege to the United States. In'this, said the Department

of State, he was mistaken, since in the case of Angell, to which he

referred, the British Government stated that, if the jn-isoner while

on his way from Portugal to the United States should be landed in

England, he would be entitled to apply for a writ of habeas corpus,

and if the judge decided that he was not in lawful custody would be

set at liberty. In conclusion, the Department of State said :
" There

is no law of Congress authorizing the President or this Department

to give the j^ermission which the Canadian authorities request, and

such permission, even if granted, could not avail to prevent the courts,

upon the landing of the fugitive upon American soil, from releasing

liini by the writ of habeas corpus.

Mr. Strobel, 3rcl Assist. Sec. of State, to Mr. Coppinger. consul at Toronto,

No. 9, Feb. 20, 1894, 144 MS. Inst. Consuls, 411 ; Mr. Ubl, Act. See.

of State, to Mr. Forman, Feb. 20, 1894, 195 MS. Doui. Let. 520.

" Experience suggests that our statutes regulating extradition might

be advantageously amended by a provision for the transit across our

territory, now a convenient thoroughfare of travel from one foreign

country to another, of fugitives surrendered b}' a foreign government

to a third state. Such provisions are not unusual in the legislation

of other countries, and tend to prevent the miscarriage of justice.

It is also desirable, in order to remove present uncertainties, that

authority should be conferred on the Secretary of State to issue a

certificate in case of an arrest for the purpose of extradition, to the

officer before whom the proceeding is pending, sliowing that a requi-

sition for the surrender of the person charged has been duly made.

Such a certificate, if required to be received before the prisoner's

examination, would prevent a long and expensive judicial incjuiry

into a charge which the foreign government might not desii-e to

press. I also reconnnend that express provision be* made for the

immediate discharge, from custody of persons committed for extradi-

tion where the President is of opinion that surrender should not be

nuicle."

President Cleveland, annual message. Dec. 0. ISS*!, For. Rel. 1SS<!. xi.

" Statutory provision might well be made for what is styled extra-

dition by way of transit, whereby a fugitive surrendered by oue for-

eign government to another may be conveyed across the territory of

the United States to the jurisdiction of the demanding state. A rec-

ommendation in this behalf, made in the President's Message of 1S8(),

was not acted upon. The matter is presented for your cousideratioii."

President MeKinlej-, annual message. Dee. 5. 1898, For. Hel. 1898. l.x.xix.
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XIV. EXPENSES.

§ 620.

The ordinary expenses of extradition, including fees of counsel, if

any, should Ix' paid by the demanding government.

CiisliiuK, At. (i«>n., 18iT., 7 Op. 'Ami

As requests for the extradition of fugitives from justice charged

with crimes against the United States are made by the Department of

State only at the instance of the Attorney-General, who nominates

an agent to be designated by the President to proceed to the foreign

country and bring back the accused, the Department of State can not

pay, out of the annual appropriation for " actual expenses incurred

in bringing home from foreign countries persons charged with crime,"

a claim for services, in connection with a proposed case of extradi-

tion, by a person who was neither designated as agent nor went to

the foreign country, there being in fact no extradition treaty be-

tween the United States and the country in which the accused sought

asylum and no request for his extradition having ever been made.

Mr. Day, Assistant Sec. of State, to Mr. Ferkiiis, Feb. 4, 1898, 22.j MS.

Doni. Let. 237.

" AVlien the fugitive is charged with an offense against the laws of

the United States and his surrender is sought for the purpose of trial

and punishment under those laws, the expenses attending his extradi-

tion are borne by the United States. It is otherwise, however, where

the fugitive is charged, as in the case of Fraser, with an oifense

against the laws of a particidar State, and the extradition is de-

manded by this Government at the request of the State authorities.

In the latter case the expenses are borne by the State at whose instance

the surrender of the fugitive is asked."

Mr. Fish, Sec. of State, to Mr. Harvey, June 18, 1874, 102 :MS. Doni. Let.

458. See Mr. Fish to Mr. Williams, Feb. 4, 1875, 10(> MS. Doni. Let.

385.

See, also, Mr. Fish, Sec. of State, to Mr. Ilainniond, Feb. 10, 1870, 83 MS.
Dom. Let. 307 ; Mr. Evarts, Sec. of State, to Mr. Gordon, T'. S. S..

Feb. 1(5, 1878, 121 MS. Doni. Let. 038.

Where the offence is against the laws of a Territory, the practice also is

to re(]uire the expenses attending the arrest, examination, and safe-

keeping of tlie fugitive to be liorne by such Territory. (Mr. Cad-

walader, Act. Sec. of State, to Mr. Feri'y, Aug. 21. 1875. lOf) MS. Dom.
Let. 489.)

For a request that the State of Washington pay the expen.ses incurred by

the Territory of Washington in the extradition of Thomas Pierre, in

1874, see Mr. Hay, Sec. of State, to governor of Washington, Dec. 0,

1898, 233 MS. Dom. Let. 1(!0. enclosing copy of note from the British

ambassador of Dec. 5, 1898.



§ 620.] EXPENSES. 409

In 1870 Lord Salislniry proposod an arransoniont under which an account

of expenses in extradition cases should l)e kept, and he settled once

annually. The Department of State, advertinj; to the fact that, in

the numerous cases of offences against State or Territorial laws, the

expenses were home hy the local authorities, replied :
" These ex-

penses the agent appointed hy the President, on the nomination of

the executive of the State, is expected to pay at the time of taking

charge of the fugitive. If, in any case, they should be left uni)aid.

as in some few cases they have heen, this Department might he

called upon to audit and pay a considerable sum at the end of the

year without any finid under its control from which it could i)ro])erly

pay, and might, moreover, find it diflicult to get reimbursement from

the State. As the matter is now, each case can be scrutinized on

its own merits and at the moment. Iji view of these circumstances

this Department does not consider it exi)edient to enter into the

arrangement jiroposed in the Manpiis of Salisbury's note above men-

tioned. I will thanlv you to conuniuiicate this conclusion to Her
Majesty's Government." (Mr. Hunter. Act. Sec. of State, to Mr.

lloppin. Sept. 1.5, ISTO. For. Uel. ISSO, 4('..").)

The i)revious practice was i)ermitted to continue undisturbed. (For. Kel.

ISSO, 473, 47.5.)

Consuls have no authority to i-equire masters of American vessels to

convey to the TTnited States for trial i)ersons charged with crime.

(Gushing. At. Gen., 18r)(!. 7 Op. 722.)

The provision in Article X. of the treaty between the United States

nnd Great Britain of 1842, that the e.xpense of extradition shall be

borne by the " party " who makes the requisition and receives the

fugitive, refers to the hifjh contractin<; parties and not to any indi-

vidual, officer, or authority of the government by which the demand is

made.

People r. P>oard of Sujiei-visors, !")(» Hun. 17. S X. Y. S. 7r»2.

Under 2 Rev. Stat., N. Y., p. 383, § 89, making it the duty of the

district attorneys of the various counties to '* conduct the prosecution

for ci-imes," a district attorney is entitled to reimbursement 1)V tlu>

county for expenses n(>cessarily incurred by him in obtaining the

extradition of a fugitive from justice from a foreign country.

I'eojile r. P.oard of Supervisors. .5(» Hun. 17, S N. Y. S. 7.")2.

The penal code of New York, sec. .51, which makes it a misdemeanor
for any officer of the State to ask or receive any fee or compensa-

tion for services or expenses in i)i-ocuring from the governor of tlu*

State a demand for the extradition of a fugitive from its justice, does

not apply (o expens(>s incurred by a district attorney in procuring the

extradition of a fugitive from a foreign country.

People r. Supervisors. l.'>4 X. Y. 1.

See. to till' sam(> (>(Tect. FUis r. .Tacol). 4.". N. V. S. 177. 17 .Vpii. I>iv. 471.
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The authorities of Wyoming County, Pennsylvania, objected to the

payment of certain charges incurred in 1892 in the extradition of a

fugitive from Canada. It appeared that, while there was no express

provision authorizing commissioners in Canada to charge fees, yet

such fees were customarily charged and received ; and that, although

the per diem charges made by Canadian commissioners differed, the

charge of twenty dollars a day, which w%is made in the case under

consideration, was customary. The Dej)artment of State expressed

the opinion that, while the charges made were higher than those for

similar services in the United States, where the fees are regulated by

law, it would not be proper to refuse to pay them in the case under

consideration.

Mr. Greshain. Sec. of State, to Mr. Ilensel, April 25, 1894, 19G MS. Doiii.

Let. 482.

The act of Pennsylvania of March 31, 18G0, imposing on the county

in which an offense is charged to have been committed the expense of

bringing back " from another State " a fugitive from justice, does not

cover the case of bringing back a fugitive from a foreign country,

e. g., Canada.

GoUlfon V. Allegheny County (1000), 14 Ta. Super. Ct. 7.5.

By treaty between the United States and Great Britain, the expense

attending proceedings in extradition is to be borne by the government

making the demand. But where the government of the United

States is compelled to intervene, in a conflict between State and

United States authorities, to maintain its supremacy and secure the

extradition, the special expense should be paid, in the first instance

at least, by the United States.

Cushing. At. Gen., 18,5.5, 7 Op. ?,*M].

By the extradition treaty between the United States and Prussia,

the expenses of extradition are borne by the governmenL demanding

it, and a commissioner or marshal may lawfully charge such fees as

r.re usual for analogous cases rendered to the United States.

Black, At. Gen., ISOO, Op. 497.

"All accounts in extradition cases where the fees are to be paid by

the Secretary of State, under the provisions of the act of Congress of

the 3d of August, 1882, should be made out and forwarded in accord-

ance with the provisions of that act. The fee bills of the several

officers of the United States in this case, including your own, ajij^ear

to be substantially in such accord, and no objection is now made to

these. The translator's bill, however, is no proper part of the extra-

dition expenses; and the De|.artii>ent does not feel authorized under
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the act in question to pay it. It is the business of the proceeding or

demanding Government to adduce the evidence and bring forth the

testimony upon which it ex^Dects to establish the criminality of the

accused, and this must be put forward in such form and language as

will be intelligible to and convenient for the court. In other words,

it must be ready for immediate use—instantly available. The bill in

this case, moreover, appears to be extremely large."

Mr. Frelinghnysen, See. of State, to Mr. rattersou, Apr. 2, 1884, 150 MS.

Doin. Let. 448.

The method of paying expenses incurred in the examination of

fugitives from justice in the United States is for the commissioner

who hears the case to send to the Department of State a statement of

costs, including expenses incurred by the marshal in paying wit-

nesses' fees. Money is then sent to the marshal for paying the fees,

or for reimbursing him if it appears that he has already paid them.

Mr. OIney, Sec. of State, to Messrs. Joske P,rothers, ,7une 20, 18!».5, 202.

MS. Dom. Let. (501.

XV. 7?7v\S'7'0/?.4770Y OF PROPERTY.

§ 021.

The jewels of the Princess of Orange were stolen, and having been

brought into the United States in violation of the revenue laws, were

seized by the customs authorities. It was advised that, as their right-

ful owner had done nothing to subject them to forfeiture, the person

who brought them into the country having obtained them fraudu-

lently, without her knowledge and against her will, they were not

liable to condemnation, but stood on the same footing as jiroperty cast

upon our shores by the violence of the Avind and waves, and were

entitled to the same protection. It was also advised that, there being

sufficient evidence (there was no other claimant) that they belonged

to the princess, the President might order the district attorney to dis-

continue the i)rosecution, and direct the marshal having the jewels in

charge to deliver them over to tlie minister of the Netherlands.

Taney. At. (Jen.. IS.*?!. 2 Op. 482. See, also, id. 4'M.

See, further, as to this case, 1 Moore on Extradition, § .'58('), j). .18").

In ISGS the Portuguese minister at Washington brought to the

attention of the I)(>parlment of State the com])laint of a Portuguese

subject residing in the city of Recife, in Brazil, (hat a slave belong-

ing to him had been induced by the master of the American brig

Mh'tf to run away on that vessel. The minister stated that he was

instructed to ask the Government of the United States to employ its

good offices to ascertain the truth of the facts, and if they were found
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to be as stated to do all within his power to influence the captain of

the brig, on the princi])le of ecpiity, to indenniify the Portuguese sub-

ject in question for the loss he had suffered. Mr. Seward replied that

the ^Constitution and laws of the United States recognized no prop-

erty in slaves, and in this resj^ect were understood to be in harmony
with the law of nations and the general sentiments of mankind, and

that the Government Avas therefore obliged to decline to take Thie

action requested.

Mr. Seward, Sec. of State, to Mr. da Roza, Tortugnese inin., Feb. 1.5, 180S,

MS. Notes to Portugal, \l. 239.

See 1 Moore on Extradition, §§ 388, .389, pp. .^ST, .588.

June 23, 187G, the steamer Georgia^ belonging to the Panama
Transit Company, an xVmerican concern, while on her

Case of the "Geor-
^^^^y from New York to Panama, in order to take her

gia.

place on the route between Panama and San Fran-

cisco, went ashore near Punta Arenas, in Chile, on the Straits of

Magellan. A diver from Montevideo, named Lasky, who was em-

ployed by the master to examine her, reported that she could not l)e

floated ; and the master applied to the governor of Punta Arenas for

an order for her sale. The governor caused a three days' notice of

sale to be given, and the vessel was then sold to one Jones, who was

said to be a citizen of the Argentine Republic and a j^artner of

Lasky's, for 950 Chilean dollars.

Meanwhile the company had sent out from New York the steamer

Wilmington^ under command of Captain Holmes, with wrecking ap-

paratus, for the purpose of raising the Georgia^ and with authority to

take charge of both steamers. Captain Holmes, on arriving at Punta

Arenas, foimd the Georgia in possession of the wreckers. He exam-

ined her and decided that she could be saved, and in order to obtain

possession of her decided, without authority from, the company, to

pay Jones $14,.500, giving him $1,500 in cash and $13,000 in a draft

on a firm in Valparaiso. He then got the steamer afloat, but in very

bad condition. Before he was ready to sail, however, the draft

reached Valparaiso and was protested, the company declining to pay

it- on the ground that the sale to Jones was collusive and in other re-

spects invalid.

Jones then brought suit against Captain Holmes, and obtained

from the tribunal of commerce at Valparaiso an order to embargo the

Georgia until the draft and damages should be paid. Under this

order the governor of Punta Arenas placed the steamer in charge of

a lieutenant in the army. Captain PTolmes, however, disregarded the

embargo and sailed away with the officer on board. Subsequently run-

ning short of coal he put into the Chilean port of Lota, where he found

that the authorities also had orders to detain him, and where an addi-
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tional officer was put on board; but after getting a supply of coal he

sailed away, taking both officers with him. The next port at which he

called was Mejillones, in Bolivia. Here he put the Chilean officers on

board a British packet, paying their passage to Valparaiso, and then

proceeded to Callao, where he stopped for repairs to enable him to con-

tinue his voyage to Panama. He arrived at Callao on May 11, 1877.

On the 15th Mr. Kissam, American consul at Callao, called at the le-

gation of the United States at Lima, and informed the minister, Mr.

Gibbs, that the Chilean consul had invoked his authority to ])revent

the Georgia from leaving jjort, as she was demanded by the Chilean

Government for offences committed within its jurisdiction. Mr.

Gibbs, after hearing the statement of Captain Holmes, who accom-

panied the consul, advised Mr. Kissam to answer the Chilean consul

that he was not authorized to detain the steamer.

Next day Mr. Gibbs learned that the Georgia had been ordered to

anchor near a Peruvian man-of-war. He then called up(m the Peru-

vian minister of foreign affairs, and, on inquiring the cause of the

order, was informed that the Chilean Govennnent had through its

minister, Mr. Godoy, requested the detention of the vessel to answer

grave charges against the captain of abducting or ki(lna])ping two

Chilean officers, and placing in contempt the authorities of Chile by

breaking an embargo by nuiin force or trick. jMr. (xibbs gave notice

that he should protest, throwing the responsibility of the affair on

Peru. The minister of foreign affairs replied that his Government

had no interest in the matter except as an act of comity to Chile.

May 17 Mr. Godoy called on Mr. Gibbs and stated that his (xovern-

ment had instructed him to request the detention of the Georgia.

Mr. Gibbs acknowledged the indiscretion of the captain, but denied

the right of the Peruvian Government to stop the vessel.

Some days elapsed before Mr. Gibbs Avas furnished with a copy of

the note by Avhich Mr. Godoy had requested of Peru the Georgians

detention. This note bore date May 10, In describing the charges

against the steamer, it referred to the carrying away of the two

Chilean officers, whose "" fate "' was said then to be unknown, as an

"act of piracy;" and it requested the steamer's detention by the

Peruvian Government, as a preliminary measure, till a decision should

be reached as to whether to proceed against Captain Holmes and the

steamer, civilly and criminally, in the Peruvian courts, or to "solicit

the extradition of the criminal with the articles that have served

him in the per])etration of the crime." In this relation j\Ir. Godoy
cited, merely by reference to title and page, Hefl'ter. sees. '?>i\ I aud OH

III; Foelix, sees. 148, 574, 009; Bluntschli, art. 305; and he concluded

his note as follows: "To carry into effect any of the legal jiroceed-

ings alluded to, the detention and euibargo indicated is absolutely

indispensable. For that reason, according to specific instructions
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from my Government, I have the honor to solicit it of your excellency,

and I trust it will be granted. To the motives and considerations

which I have expressed, it is unnecessary to add others, which are

evident and irresistible, inspired by moral sentiment, social conven-

ience, and the reciprocal interest of nations, motives, and considera-

tions which have recently induced our Governments to form an

extradition treaty, which has been approved and ratified on the part

of Peru, and in which is expressly mentioned the crime of piracy, of

which Captain Holmes is guilty."

Captain Holmes was not arrested. He sailed from Callao, May 28,

in the Wilmington, leaving the Georgia behind, guarded by a Peru-

vian gunboat.

Before Mr. Gibbs's dispatches reached Washington the fact and

circumstances of the governmental detention of the Georgia at Callao

were communicated by the Panama Transit Company to the Depart-

ment of State, with a petition for aid. June 4, 1877, Mr. Evarts,

who was then Secretary of State, telegrajjlied Mr. Gibbs to demand
the " immediate release " of the steamer, thus " forcibly detained,"

and stated that the United States naval commanders had been ordered

to cooperate with him.

Mr. Gibbs communicated the demand for the Georgia's release to

the Peruvian Government on the 7th of June. On the 9th it was

granted; and on the 11th Mr. Gibbs cabled that the steamer was

released. Later in the day, however, he learned that, after the gov-

ernmental embargo was lifted, the steamer Avas detained on judicial

process issued by the tribunal of commerce of Callao, in an action in

rem instituted some time previously by Jones. On the 14tli of June

the U. S. S. Omaha arrived, and her commanding officer, after con-

ferring with Mr. Gibbs, concurred with him in the opinion that, as

the steamer was then detained on judicial process, nothing further

could be done.

June 18, 1877, Mr. Evarts, in a telegraphic instruction written with

reference to the change in the situation, directed Mr. Gibbs to " com-

plain " of the original " unlawful detention " of the Georgia as the

" sole cause of involving her in judicial coercion," and to insist on

her being put in the " same position for her voyage as if first deten-

tion by government had not occurred."

In a formal instruction to Mr. Gibbs, on June 21, Mr. Evarts, after

adverting to the judicial detention of the Georgia, " immediately upon

the release of the vessel from under the guns of a Peruvian man-of-

war," said that the steamer sought shelter in Callao, a Peruvian port,

in order to make such repairs as were necessary to her voyage, and was

entitled to hospitality; that the case was covered by Arts. XIIT. and

XIV. of the treaty of 1870, but that the right to hospitality existed

independently of them. Continuing, Mr. Evarts s^id

:

I



I

§ r>21.] RESTORATION OF PROPERTY. 415

" The Georgia is not charged with any infraction of Peruvian

laws, either general or maritime. As to any liability she may or may
not have incurred to Chile, arising from the misconduct of her cap-

tain or from any other cause, it is a question w^hich (in the present

attitude of the Peruvian authorities w'ith regard to the seizure and
detention of the vessel) this Government can not recognize as a

proper or legitimate subject of discussion with that of Peru.
" I can not permit myself to believe that the first act of the seizure

of the Georgia or the proceedings which have followed, and which

have caused no little inconvenience and very considerable loss to the

(>wners of that vessel, have at any time [been] made with the deliberate

apj)roval of the Government of Peru, but am rather disposed to

think that these proceedings have occurred by inadvertence to the

real nature of this interference with our flag. The hope is therefore

indulged that, before this instruction shall reach you, this view of

the transaction shall have been verified by the complete liberation of

the ship from restraint of any kind that would interfere with her

proceeding on her voyage. Should it prove to bo otherwise, however,

3^ou will, adhering to the instructions which have already been for-

warded by wire, and to the view's now expressed, press the question

of the vessel's release, remitting to the appropriate sphere of such

discussion all questions or suggestions as to any infraction of the

laws of Chile by the vessel or her officers.''

The judicial embargo of the vessel was raised on the -JSth of June,

and the captain of the Georgia^ on receiving the news, iunnediately

left Callao, as Mr. Gibbs rej^orted, " without going through the form

of clearing." The raising of the embargo seems to have been due. at

least in part, to private arrangement. In a dispatch of the *20th of

June, Mr. Gibbs stated that the company's agent had been trying to

efl'ect a settlement Avith Jones and had oft'ered. subject to the company's

approval, to pay him 1G.220 Chilean dollars and to leave to private

arbitration in New York the question of damages.

Mr. Evarts, Sec. of State, to Mr. Gibbs. iniiu to I'eru. tol.. Juno 4. 1877,

MS. Inst. Peru, XVI. XSO; same to same. No. (!.">. ,Tun(> .". 1S77. itl.

330; same to same. tel.. .luiie 18. 1877. id. ?>'\A; same to same. No.

00. .Tune 21. 1877. id. .^•51 : Mr. F. W. Seward. Act. See. of State, to

Mr. f}il)bs. No. 08. .Tune 28. 1877. id. 3:'>.5 ; same to same. No. 7."). Au;r.

14. 1877. id. 342.

See dispatches from Mi\ Gibbs to Mr. l*]varts as follows: No. 1.">4.

May 19, 1877; No. 1.57. May 28, 1877 (eneloslnj; (•(>i)y of Mr.

Godoy's note of May 10 to the Peruvian minister of foreiirn af-

fairs) ; No. 10.3, .Tune 12. 1877: No. 172. .Tune 20. 1877: No. 174.

June 27. 1877: No. 17'.. .Tune .30. 1877: 20 MS. Desp. from Peru.

Mr. F. W. Seward, in his No. (^8. .Tune 28. 1877. aelcnowiedirini; the receipt

of Mr. Gii)bs's No. 1.". May 28. 1,877. said: "Tiiis IVpartmeiit

5s not aware that any definition of piracy under the l.iw of any coun-

try would make Capt.-iin Holmes chargeable with that crime for his
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acts in Chllo in respect to the steamer Gconjia. Tho texts of public

law referred to by Mr. (iodoy have het»n critically examined here

without finding the least application to the case of the steamer. Not

one of them even intimates the right forcibly to detain at the informal

request of a friend the vessel of another friend whi<'h may happen to

be in or may be compelled to seek refuge in the port of the country

to whose government the api)lication may be addressed."

Mr. Gibbs, in a note to the I'eruvian Government of .Tune 20, 1877, copy

of which accompanies his No. 172, cites Wheaton, Part II., chap, ii.,

sees. 1, 2, and 13 ; Woolsey, Part IV, sec. ,"> ; and states that by the

Peruvian Code of Counuerce. Book III. Tit. I, Art. .'»(i8, "foreign ves-

sels lying in the iwrts of the Republic can not be libelled for debts

not contracted in Peruvian territory to the advantage of tho said

vessel."

" Telegram June C received. Represent to Haytian Government
that seizure and surrender of steamer would be an unjustifiable act.

No authority exists for extraditing: ships."

Mr. Day, Sec. of State, to Mr. Powell, min. to Hayti, tel., June 7, 1898,

MS. Inst. Hayti, III. (391.

" Mr. Liston has lately presented a demand for the restoration of

three American vessels captured by the British, and recaptured or

rescued by the masters and parts of crews left on board. It is sug-

gested that the law of nations warrants the demand, but no law

is explicitly stated. It is conceived that it behooves captors to secure

their prizes, and at any rate, that the executire cannot order a restora-

tion; but that resort must be had to the judiciary by the captors for

remedy against the wrong doers if such they are."'

Mr. Pickering. Sec. of State, to Mr. King. min. to England, No. 7."), March
7, 1800, MS. Inst. U. States Ministers, V. 300.

For the correspondence concerning these cases, see 1 Moore on Extradi-

tion, § 392, p. 595 ; Am. State Pap. For. Rel. III. 570.

July 20, 1838, the French minister at Washington asked for the

restitution by the United States of the American schooner Lone^

which, after capture by a French brig of war, then engaged in the

blockade of the Mexican coasts, was rescued by her master and taken

to New Orleans, where she was duly admitted to entry. The blockade

in question was represented as a pacific blockade, but the Department

of State, in its answer to the French minister's demand, merely

adverted to this fact and treated the case as if it were one involving

a breach of a regular hostile blockade. Treating the case from this

point of view, the Department said it was well settled that a captor

must place an adequate force on board the captured vessel, and that

if he failed to do so it was at his own peril. The President, it was

declared, was unable to intervene in the matter, and an application

for redress, if any was due, should be made to the courts.
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Mr. Vail, Act. Sec. of State, to M. Poiitois, French uiin., Oct. 19, 1838,

MS. Notes to French Leg. VI. 32.

See, also, same to same, Oct. 23, 1838, id. 38.

The ix)sition taken by the Department of State was in conformity with

the opinion of Gundy, At. Gen., 1838, 3 Op. 377.

See the case of the ISt. Mary's, 1 Moore on Extradition, § 390, p. 592.

The Mexican minister at Washington stated in a note of November

2, 1896, that the Mexican treasury department had

given instructions to the Mexican custom-houses at

Nogales, Ciudad Juarez, and Las l*ahnas to permit the cattlemen of

the United States to cross into Mexico to aid in collecting their herds

under the same conditions that the custom-houses of the United States

exacted from Mexican cattlemen under similar circumstances, thus

establishing a reciprocity of practice of both governments in the

matter.

jMt. Hay, Sec. of State, to Mr. Clayton, ambass. to Mexico, No. 144,

June 10, 1899, MS. Inst. Mexico, XXV. 30, enclosing coi)ies of the

following documents : Despatch from the American consul at No-

gales, No. 38. May 12, 1899; Treasury Decisions of Dec. 1, 189G;

note to Mexican minister, No. l.~)l, Sept. 9, 1890; notes from Mexican

minister of Sept. 11 and Nov. 2, 1890.

For a case in which the Mexican Government granted an extension of

time for the removal of cattle from Mexico, see Mr. Adee. 2nd

Assist. Sec. of State, to Mr. Carter, Jan. 3, 1898, 224 MS. Dom. Let.

133.

XVI. DESERTING SEAMEN.

§ 622.

" In Moore on Extradition (sec. 108), it is laid down as a general

proposition that, in the absence of a treaty, the surrender of deserting

seamen cannot be granted by the authorities of the United States;

and an opinion of Attorney-General Cushing (6 Op. 118) is cited

upon that point. There is also another to the same effect ((> Op.
209).''

Tucker r. Alexandroff (1902). 18:3 T'. S. 424, 431. 407-409.

See, to the same effect, Mr. Pickering, Sec. of State, to Mr. Listoii. Krit.

min.. May 3. 1800, Dij). Cor. 1802. 149.

Oct. 19, 1802, Mr. Madison, as Secretary of State, sent a circular to the

I'nited States district attorneys, asking them to report "whetlier

any or what i)r<)vision may e.xist in th(> laws of the States, respec-

tively." by which seamen deserting from foreign vessels might be

restored. (14 MS. Dom. I^t. 82.)

See, also, Mr, Madison, Sec, of State, to Mr. Thornton, Hrlt. cbargt',

Nov. 9, 1802, 14 :MS. Dom. I>et. 89,

H. Doc, 551—vol 1 27
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To prove desertion, the ship's roll must be exhibited, containing the

deserter's name; a consul's certificate will not do as a substitute.

Black, At. Gen,, 1857, 9 Op. 90.

See, also, United States v. Mothorwcll, 103 Fed. Kep. 198; Tucker v.

AlexandroCf, 183 U. S. 424.

There is no law or regulation of the United States that provides

for the recovery of deserters from foreign merchant vessels, w^here

there is no treaty on the subject with the country to which the vessel

belongs.

Congress, by an act of Dec. 2, 1898, repealed the law that authorized

the arrest of deserters from vessels of the United States in the ports

of the country.

Mr. Adee, Acting Sec. of State, to the Duke of Arcos, Spau. min., Oct. 9,

1901, For. Kel. 1901, 484.

The arrest and return of deserting seamen, under the treaties and

the act of Congress, is a judicial duty, in the performance of which

the Department of State can not interfere.

Black, At. Gen., 1857, 9 Op. 96, referring to the treaty with Spain of 1819.

See, to the same effect, Mr. Cass, Sec. of State, to Chev. Bertinatti, Sar-

dinian min., Sept. 30, 1858, MS. Notes to Italj^. VI. 198, referring to

the treaty with Sardinia of 18^^18.

It was advised tliat the issuance of a wai'rant under Art. IX. of the con-

vention with France of 1788, for tlie arrest of a deserter, was within

the discretion of the district .iudgc, and that this discretion could not

be interfered with by tlie Supreme Court. (Bradford, At. Gen., 1795,

1 Op. 55.

)

The proceedings need not be carried on or aj^proved by tlie local United

States district attorney. (Black, At. Gen., 1858, 9 Op. 246.)

" In reply to your letter of yesterday enclosing certain ques-

tions propounded by the minister plenipotentiary of the Republic of

France, I have the honor to state to you my opinion.

" That upon application to the district judge or other competent

officer, by any consul or vice-consul of P^rance making the requisite

demand and proof, the arrestation of French sailors wdio have deserted

the vessels of that nation may be obtained, notwithstanding the vessels

from which they deserted have put to sea and are no longer in the

yorts of the United States. But the proper officer for assisting in

such arrest is the marshal of the district or his deputy, and not a

eonstahle, unless such constable be also deputed by the marshal for

that service. Such deserters when arrested are to l>e detained until

the consul or vice-consul shall find means of sending them hack, and

may for that purpose be put into the custody of the French com-

mandant, but such delivery of them to the commandant, I ap])re-
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hend, must be the act of the consul or vice-consul and not of the dis-

trict judge."

Mr. Bradford, Attorney-General, to the See. of State, March 15, 1794,

communicated to M. Fauchet, French min., March 19, 1794, G MJ^j^

Dom. Let. 127.

Art. IX. of the consular convention between the United States and

France of Nov. 14, 1788, provided for the recovery of deserting

seamen.

For correspondence leading up to the insertion in the convention between

the United States and France of 1822 of a provision (Art. VI.) for

the recovery of deserting seamen, see Am. State I'apers, For. Rel.

y. 152.

As to Art. VI. of the convention of 1822 and Art. IX. of the convention

of 185.3, see Mr. Bayard, Sec. of State, to district attorney of city

courts of New Orleans, June 27, 1887. 104 MS. Dom. Let. 491.

" The statute respecting the restoration of deserters was approved

March 2, 1829, and was entitled 'An act to provide for the apprehen-

sion and delivery of deserters from certain foreign vessels in the

ports of the United States." {4: Stat. L. ;^r)0.) It provides ' that on

application of a consul or vice-consul of an}' foreign government,

having a treaty with the United States stipulating for the restoration

of seamen deserting, made in writing, .stating that the person therein

named has deserted from a vessel of any such government Avhile in

any port of the United States; and on proof, by the exhibition of the

register of the vessel, ship's roll, or other official document, that the

person named belonged at the time of desertion to the crew of said

vessel, it shall be the duty of any court, judge, justice, or other magis-

trate having competent power, to issue Avarrants to cause the said

person to be arrested for examination; and if, on examination, the

facts stated are found to Ix^ true, the person arrested, not being a

citizen of the United States, shall be delivered up to the said consul or

vice-consul to be sent back,' etc."

Mr. J. C. B. Davis, Notes, Treaty Volume (177('.-1887). 1280. That the

act of 1829 is ai)plical)le only where there is a treaty exi>ressly pro-

viding for the surrender of deserting seamen, see Cushirg, At. Gen.,

1853, Op. 148.

" From this letter, a copy of wliich is herewith inclosed, it appears

that there are no United States laws i)unishing those engaged in aid-

ing or abetting desertion from foreign vessels in the port^ of this

country.'*

Mr. Bayard. Sec. of State, to Mr. de Bounder. Belgian luin.. .Tune 10. 188<".,

For. Rel. 188<5, 41.

The enclosed letter from Mr. .Tames C Heed. United States sluiijiing com-

missioner at New York, to whom tlie Treasury Department had

referred the inipiiry of the Belgian minister. sai<l: "Sections 4<)79

4080, 4081, and 5280 of the Keviseil Statutes prescribe tlie metliod
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of proctHHliiifj; a^iiinst dosertoi's from forciKH vessels in American

lK)rts, but I know of no law of the United States that (listluetly

authorizes the prosecution of the accomi>lices in such cases. Sec-

tions 4598 and 4599, as well as 4001 and 4(K)7, of the Uevised Statutes,

do not seem to authorize such prosecution, in view of the limitations

established by section 4012."

See Mr. Bayard. Sec. of State, to Mr. Manning, Sec. of Treas., April 19,

1880, 159 MS. Dom. Let. 008, enclosing copy of Mr. de Bounder's note

of inquiry of April 5, 1880.

Sec. 5280, Revised Statutes, in providing that a deserting seaman

shall, on application of a consid or vice-consul of any foreign govern-

ment having an appropriate treaty with the United States and on due

proof of desertion, be delivered up to the consul or vice-consul " to

be sent back to the dominions of any such government," is not to be

construed as f)reventing the return of a deserter to his ship unless it

is bound to a port in such dominions. The language of some of the

treaties refers to the return of deserters to their own country; of

others, to the return of the deserter to his ship, or, if it has sailed,

then to his country ; and of others still, to the delivery of the deserter

to the consul. Sec. 5280 contains the only provision for the enforce-

ment of these stipulations, and, if it were construed as authorizing

the return of a deserter only where he was to be taken back to the

dominions of the demanding government, Avould prevent the execu-

tion of many of the treaties and conventions.

Mr. Hay, Sec. of State, to the Atty. Gen., March 20, 1900, 244 MS. Dom.

Let. 12, enclosing copy of a note of the British ambassador of March

20, 1900, by which it appeared that the United States shipping com-

missioner at Portland, Me., had refused to surrender deserters to a

British vessel then bound for Buenos xVyres, except on condition that

they be sent direct to the United Kingdom. Mr. Hay stated tliat the

New Yorlv shipping conunissioners appeai'ed to give the statute a

different construction, and that the Department was not aware that

any of the treaty stipulations of the United States on the .subject of

desertion had been construed by the foreign government so as to

prevent the return of an American deserting seaman to his own ship,

no matter what might be its destination.

In 1883 certain deserters from an Italian bark at Buenos Ayres,

who Avere arrested at the instance of the Italian consul at that port,

were discharged by the Argentine courts, on the ground that there

existed, in the absence of treaty provisions, no right of reclaiming

and recovering the members of a foreign ship's company who had

deserted in Argentine territory.

Mr. Hunter, Act. Sec. of State, to Mr. Osborn, niin. to Argentine Repub-

lic, No. 190, N(jv. 0, 1888, MS. Inst. Argentine Kepub. XVI. 292.

Mr, Hunter in this instruction expressed approval of tlie position taken

by the Argentine courts and instructed Mr. Osborn to negotiate an

additional article to the treaty of 1858, and suggested as a model Art.

XII. of the treaty between the United States and Belgium of March

9, 1880.
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An additional article was signed July 27, 1883. Mr. Osborn, in his No.

423, announced that the Argentine Congress had ratified the article,

but in his No. 455 he stated that objections had been made to the

ratification, in consequence of which he signed, on June 22, 1885, an

addendum. On the 2nd of the preceding Ai)ril the additional article

had been withdrawn from the United States Senate, in order that

certain changes might be made in it ; and under the circumstances

it was deemed advisable to open ne\y negotiations. (Mr. Bayard,

Sec. of State, to Mr. Ilamia, n)iii. to Argentine Republic, No. 5,

Aug: 5, 1885, MS. Inst. Argentine Kepub. XVI. 3G7.)

A new article was signed, but was amended by the United States Senate.

The American legation at Buenos Ayres was instructed to exchange

the ratification of the articles as amended. CSlr. Bayard, Sec. of

State, to Mr. Ilanna. No. (52. April .5, 1888. MS. Inst. Argentine Re-

pub. XVI. 4.32: :Mr. Blaine, Sec. of State, to Mr. Pitkin, No. 7, Oct 7,

1880. id. 404.)

October 23, 1875, the charge craffaires of Sweden and Norway
inquired whether, nnder Article XIV. of the treaty of July 4, 1827,

jin American seaman deserting from a Swedish vessel would be deliv-

ered up by the authorities of the United States. On the same day,

the Acting Secretary of State replie^l that the Department was not

aware of any provision in the treaty limiting the right to demand
the return of deserters to those of any particular nationality. The
(jovernment of SAveden accepted " with some hesitation " this con-

struction of the treaty, but on the strength of it held that the master

of an American vessel M^as entitled to the return of a Swede who had

deserted in a Swedish port.

air.'Fish, Sec. of State, to Mr. Andrews, No. 208, Dec. 2, 1875, MS. Inst.

Sweden. XIV. 305, enclosing copies of Mr. Grip, Swedish charge, to

Mr. Fish, Sec. of State, Oct. 23. 1875, and Mr. Cadwalader, Act. Sec.

of State, to Mr. Grip, Oct. 23, 1875.

See, also, Mr. Bayard. Sec. of State, to (list, attorney of city courts of

New Orleans. June 27, 1887, 1<>4 MS. Dom. Let. 401.

In 1890 the Auierican consul at Newcastle, Now South "Wales,

reported that the authorities there, acting under the then recent

" alien act," which prohibited the landing of any colored person who
was unable to read and write some one of the European languages,

had refused a clearance to the American ship ('(trrolltoii and fined

the master 300 pounds, l)ecause three Mauritius blacks deserted from

her, but that the ship was afterwards cleared and the fine remitted.

As it had not been the practice of the United States to treat deserters

from British vessels as coming within the provisions of sec. 10 of the

immigration act of March 3. lSi)l, and as such a i)ractice would seem

to be contrary to the intent of the treaty of June 1. 1S1)2, providing

for the recovery of desertei's, the American ambassador at I^ondon

was instructed to lay the facts l)efore the Britisli (iovcnnnent and

inquire \vhether it was its purpose to regard deserters from American
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vessels as immigrants and to refuse clearance to American vessels

from which seamen might desert in New South Wales, and if such

was not the British Government's purpose to ask that the necessary

instructions be issued to the government of New South Wales.

Mr. Hay, Sec. of State, to Mr. Cboate, ambass. to Great Britain, No. 159,

Juue 19, 1899, MS. Inst. Great Britain, XXXIII. 190.

Neither sec. 5280, Revised Statutes, nor the British Merchant Ship-

ping Act of 1894, nor the treaty stipulations between the United

States on the one hand and Great Britain and Sweden and Norway on

the other, appear to impose any obligation on the part of the master

of a foreign vessel, or on the consuls of the foreign governments, to

make arrests or reclamations of deserters for the protection of the

country in which the desertions are made. The provisions in ques-

tion seem to be designed to aid the shipmaster, who may make recla-

mation or not, in his own discretion.

Mr. Day, Sec. of State, to Sec. of Treas., June 18, 1898, 229 MS. Dom.
Let. 421. ,

See, to tlie same effect, as to Art. XIV. of the convention with the German
Empire of 1871, Mr. Olney, Sec. of State, to Sec. of Treas., April 27,

1896, 209 MS. Dom. Let. 581.

In 1899 the American consul at Eosario, in the Argentine Republic,

caused one Keats to be arrested and imprisoned on the charge of hav-

ing deserted from the U. S. S. Castine in 1897. The Department of

State was unable to approve the consul's action, and cabled to the

American minister at Buenos Ayres to procure Keats' discharge from

imprisonment. This action was taken by the Department on the

ground " that, in the absence of a treaty providing for and authoriz-

ing it, this Government" could not arrest Argentine seamen as de-

serters from Argentine ships, on the request of that Government to

do sd ;" and that the United States therefore could not give an assur-

ance of reciprocity.

Mr. Hay, Sec. of State, to Mr. Buchanan, min. to Argentine Republic, No.

470, April !4, 1899, MS. Inst. Argentine Kepub. XVII. 4r)3, approving

the views wjiich Mr. Buchanan bad expressed in his No. G38, of Feb.

18, 1899, reporting the case.

Although it was stated by Chief Justice Marshall, arguendo, in

the case of the Exchange, 7 Cranch, 116, that a grant of free passage

to the military force of a foreign state would imply " a waiver of all

jurisdiction over the troops during their passage," and permit " the

foreign general to use that discipline, and to inflict those punish-

ments w^hich the government of his army may require; " and although

it was held by him in the same case that public armed vessels of a

foreign nation are exempt from the jurisdiction of the local courts,

yet the case " is not authority for the proposition that, if the crews of

such vessels, or the members of such military force, actually desert
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and scatter themselves through the country, their officers are, in the

absence of treaty stipulation, authorized to call upon the local au-

thorities for their reclamation. While we have no doubt that, under

the case above cited, the foreign officer may exercise his accustomed

authority for the maintenance of discipline, and perhaps arrest a

deserter dmn ferret opus, and to that extent this country waives its

jurisdiction over the foreign crew or command, yet if a member of

that crew actually escapes from the custody of his officers, he commits

no crime against the local government, and it is a grave question

whether the local courts can be called upon to enforce what is in

reality the law of a foreign sovereign."

Tucker v. Alexandroff (1902), 383 U. S. 424, 432-434.

Leo Alexandroff, a conscript in the Russian naval service, was sent

in October, 1899, as one of a detail of 53 men, under command of an

officer, from Russia to Philadelphia, to take possession of and man
the Russian cruiser Variag, then under construction by the firm of

Cramp & Sons, in that city. By the contract between the Russian

Government and the builders, it was agreed that the vessel to be

built, whether finished or unfinished, and all materials intended for

her construction and brought upon the premises of the contractors,

should immediately become the exclusive property of the Russian

ministry of marine; that the flag of the Imperial Russian Govern-

ment should be hoisted on the ship, whenever desired by the board of

inspection, as evidence that it was the Government's exclusive prop-

erty; and that the Russian ministry of marine might at any time

appoint an officer to take possession of the ship or materials, whether

finished or unfinished,, subject to the lien of the contractors for any

part of the value remaining unpaid. The construction of the vessel

was to be paid for in instalments, but a percentage of each instal-

ment was to be withheld, and the final payment was not to be made,

till the ship had had a successful trial trip and had been turned over

to the Imperial Russian Government : and that Government was at

liberty, unless the vessel should fulfill certain recjuirements as to

draft and speed, to reject her. The Varidf/ was still on the stocks

when the detail of men arrived in Philadelphia. She was launched

in October or November. 1899. and was lying in the stream still under

construction, not yet having been accej)ted by the Russian Govern-

ment, when on April '20. 1900, Alexandrofl' went to Xew York and

declared his intention to become a citizen of the United States, lie

was subsequently arrested upon the written reipiest of the Russian

vice-consul, and on June 1, 1900, was conunitted on a charge of deser-

tion. By Art. IX. of the treaty between the United States and

Russia of 1832, the consular rei)resentatives of the contracting ])arties

were authorized to reijuire the assistance of the local authorities for

the recovery of '' deserters from the ships of war and merchant
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vessels of their country; "" and it was stipulated that for this purpose

they should apply to the competent tribunals and " in writing de-

mand said deserters, proving, by the exhibition of the registers of the

vessels, the rolls of the crews, or by other official documents, that

such individuals formed part of the crews." Alexandroff was com-

mitted under section 5280, Rev. Stat, of the U. S., which provides,

in language similar to that just quoted, for the recovery of deserters

from vessels of governments having treaties with the United States

on the subject. It was contended that the treaty and st;itute Avere

inapplicable to Alexandroff for the reasons (1) that the Variag was

not yet a Russian ship of war, (2) that he was not a deserter from

such ship, and (3) that his membership of the crew was not proved

by the exhibition of the register of the vessel, her crew roll, or by any

official document. It was held that the Variag^ inasmuch as she had

been launched and was lying in the stream when Alexandroff de-

serted, Avas a ship within the meaning of the treaty ; that she was also

a Russian ship of war within the meaning of the treaty, notwith-

standing that she had not been finally accepted and taken possession

of by the Russian Government, and- that the Russian flag had never

been hoisted upon her; that Alexandroff consequently was a deserter

from a Russian ship of war within the meaning of the treaty; and

that, as it Avas admitted, and appeared by the record in the case, that

Alexandroff came to the United States as a member of the Russian

navy for the express purpose of becoming one of the crew of the

Variag^ it could not properly be objected in his behalf that no official

documents were produced, especially as it appeared that on the trial

of the case below, Alexandroff, through his counsel, waived the pro-

duction of the passport issued by the Russian Government to the men
detailed to man the vessel.

Tucker v. AlexandrofE (1902), 183 U. S. 424.

In 1901, and again in 1903, the German Government complained

that the object of Art. XIV. of the consular convention of Dec. 11,

1871, Avas defeated by shipping commissioners, particularly at Port-

land, Oregon, and San Francisco, by requiring it to be shoAvn not only

that the person claimed as a deserter was a member of the creAV, but

also that the offence stated by the consul in his application for arrest

had actually been committed, as Avas done in extradition cases. The

comj^laint Avas referred to the Attorney-General, Avho advised that

the course complained of was authorized by section 5280, R. S., Avhich

was designed to carry into effect treaty stipulations for the return of

deserters, and that it certainly was not clearly at variance Avith the

article of the German treaty. He therefore advised that the consul

should seek a decision of the question by a competent court.

For. Uel. 1;H)3, 411-417.
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'7. Language of correspondence. § 676.

8. Tone. § 677.

9. Inviolability. § 678.

10. Couriers and bearers of dispatches. § 679.

11. Publication of correspondence. § 680.

VIII. Ceremonial.

1. Observance of formalities. § 681.

2. Rules of precedence.

(1) Diplomatic grades. § 682.

(2) Ambassadorial privileges. § 683.

3. Official calls. §684.

4. Social intercourse. § 685.

5. Court dress. §686.

6. Audiences at Peking. § 687.

IX. Department of State.

1

.

Organ of official communication. § 688.

2. Powers and duties. § 689.

3. Continuity, of policy. § 690.



§ 623.] AGENTS OF THE STATE. ~ 427

IX. Department of State—Continued.

4. Relations to the judicial department. § 691.

5. Care of arclii\ es, § 692.

X. Salaries and Expenses.

1. Salaries. §693.

2. P^xpenses. § 694.

3. Contingent fund and secret service. § 695.

I. AGENm OF THE UTATE.

§ 023.

Hall classifies the agents of the state, in its international relations,

as follows:

I. The person or j^ersons to whom the management of foreign

affairs is committed.

II. Agents subordinate to these, who are

—

1. Public diplomatic agents;

2. Officers in command of the armed forces of the state

;

3. Persons charged with diplomatic functions, but wnthout pub-

licly acknowledged character;

4. Commissioners emplo^'ed for si^ecial objects, such as the settle-

ment of frontiers, supervision of the execution of a treaty, etc.

With international agents of the state may be classed consuls, but

they are only international state agents in a qualified sense.

Hall, Int. Law (4tli ed. 18!)")), § OG, p. 310.

"A diplomatic agent secretly accredited to a foreign government is

necessarily debarred by the mere fact of the secrecy with which his

mission is enveloped frtmi the full enjoyment of the privileges and

immunities of a })ubli('ly accredited agent. He has the advantage of

those only which are consistent with the maintenance of secrecy;

that is to say, he enjoj^s inviolability and the various immunities at-

tendant on the diplomatic character in so far as the direct action of

the government is concerned. Thus his political inviolability is

complete; as between him and the government his house has the same

innnunities as are possessed by the house of a publicly accredited

minister; and it may be presumed that no criminal ])rocess would be

instituted again.st him where the state charges itself with the duty

of connnencing criminal proceedings. On the other hand, in all

civil and criminal cases in which the initiative can 1k> taken by a j)ri-

vate person he remains exposed to the action of the courts; though it

would no doubt be the duty of the goverument to prevent a ci-imiual

sentence from being executed upon him by any means which may be

at their disposal, consistently with the state constitution."

Hall, Int. Law (4th od. ISO;")), 8 103. p. .320. <Mtiii.ir I )i> Martens. PnVis,

§ 249; Iloffter, § 222; and De Garden, Traitr tlo Dii). II.
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" Commissioners for special objects are not considered so to repre-

sent their government, or to he employed in such functions, as to

acquire (lii)lomaiic immunities. They are, however, held to have a

right to special protection, and courtesy may sometimes demand
something more. It would probably not be incorrect to sa}'^ that no

very distinct practice has been formed as to their treatment, con-

tentious cases not having sufficiently arisen."

Hall, Int. Law (4th oil. 1805), § 104, p. S.'JO, citing De Garden, Trait.'- de

Dip. II. 13; Bhintsehli, § 243.

The connnissioners here referred to are not to be confounded with ooni-

niissioners appointed to act in a diplomatic capacity and invested

with diplomatic rights and privileges. (See infra, § (>27.)

Heffter (§ 222) considers that conunissioners have a right to the "pre-

rogatives that belong to public ministers."

As to the privileges of foreign military and naval officers, see supra,

§§ 21.3, 251, 250.

One of the commissioners under Article VI. of the treaty between

the United States and Great Britain of 1794, commonly called the

Jay treaty, was prosecuted before a court in Philadelphia on a crim-

inal charge, and took his trial before a jury thereon. " The Govern-

ment of England did not complain of the proceeding,"

Mr. Monroe, Sec. of State, to Mr. Harris, charge d'affaires at St. Peters-

burg, July 31, 1810, MS. Inst. IT. States Mins. VIII. 89.

In 1796 a qucotibn arose as to the immunities of Messrs. Gore and

Pinkney, American commissioners, under Art. VII. of the Jay treaty.

The commissioners claimed " the essential immunities attached to

public ministers." The law officers of the Crown, in an opinion

dated December 22, 1790, held that the act of 7 Anne, ch. 12, applied

only to ambassador; or other public ministers of a foreign state

received as such by the King, and therefore did not apply to Messrs.

Gore and Pinkney; but they expressed a desire to be informed of

the grounds on which the claim of privilege made by the commis-

sioners was based. IMessrs. Gore and Pinkney responded in a letter

of February 7, 1797, elaboratelj' setting forth their views on the

subject. They particularly claimed " an exemption from the juris-

diction of the country and from the payment of those taxes to which

public ministers are not liai)le." They contended that if a person

had a commission from his sovereign to transact public business

Ijetween nation and nation, and if he was acknowledged and allowed

to act by the sovereign of the country to' which he was sent in the

character comnnniicated by his commission, he was a public minister,

although he had no letter of credence to such sovereign and was not

received by him with any particular formalities. It appears that

Messrs. Gore and Pinkney continued to pay the taxes which were



§ 623.] AGENTS OF THE STATE. 429

assessed upon them; but they suggested to their Government that,

in any arrangements of a simihir kind, it woukl be advisable expressly

to comnnniicate the character and privileges of public ministers to

the connnissioners.

In the United States it has been the practice to extend to persons

acting in such a capacity as Messrs. Gore and Pinkney the free entry

of articles belonging to them ; but this has been done as a matter of

courtes}^ and not of right. AVhether such persons ^vould be accorded

all the i^rivileges and immunities of diplomatic agents has perhaps

never been determined, and may be doubted. In many cases the

foreign members of claims commissions in the United States have

been diplomatic officers; and in at least one case, that of the commis-

sion under the treaty with Mexico of 1839, the foreign government

has specially invested its commissioners with a diplomatic character

in order that they might possess the immunities of public ministers.

Moore, Int. Arbitrations, I. 34;j-349.

An injunction was granted against two persons named Castaneda

and Field, restraining the former from paying to the latter and the

latter from receiving a certain sum of money. Castaneda (the

injunction having been obtained ex jxu'te) moved that it might bo

dissolved as to him, alleging that he was the agent of the Queen of

Spain for the discharge of certain claims and. as such, was attached,

to the Spanish embassy and under the control and direction of the

Spanish ambassador. Sir J. L. Knight Bruce, V. C. held that,

even if Castaneda did not bring himself within sec. 3 of the statute

of Anne (a point on which he gave no opinion), he brought hiuiself

within a class or description to which the law of England aft'orded

protection from the particular proceeding Uy injunction. He there-

fore said: ""I dissolve the injunction against this gentlenuin (which

leaves him still a party to the suit) without giving any opinion on

the merits of the case. As to Field, the injunction remains."

Sorvici" V. Castaneda (1S4.'"»). '1 Collyor, "»(!.

On August 3, 1004. diplomatic and consular officers of the United

States were directed, in printing official stationery and in having

new seals cut for the service, to use the adjective "American " inslciul

of '' United States." On Nov. 28, 1904, however, they were instructed.

whei) acting in a notarial capacity, to describe themselves as officei-s

" of the United States of America." as required by the statutes, and

not as "American " officers.

Mr. Adoe. Aetinj; Sec. of State, to Am. dip. & consular odioors, i-ircular.

Aug. Z, 1!M)4. For. Kel. 1004. 7: Mr. Hay, Sec. of State, to Am. dij).

& consular officers, Nov. 28, 1904, ibid.
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II. DIPLOMATIV MISSIONS.

1. Cl^SSIFICATlON OF MINISTERS.

§ 624.

"^^. Rules of Congress of Vienna.—For the sake of convenience

and uniformity in determining the rehitive rank and precedence of

diplomatic i-epresentatives, the Department of State has adopted and

prescribed the seven rules of the Congress of Vienna, found in the

protocol of the session of March 9, 1815, and the supplementary or

eighth rule of the Congress of Aix-la-Chapelle of November 21, 1818.

They are as follows:
"

' In order to prevent the inconveniences which have frequently oc-

curred, and which might again arise, from claims of precedence

among different diplomatic agents, the plenipotentiaries of the powers

who signed the Treaty of Paris have agreed on the following articles,

and they think it their duty to invite the plenipotentiaries of other

crowaied heads to adopt the same regulations

:

"'Article I. Diplomatic agents are divided into three classes:

That of ambassadors, legates, or nuncios; that of envoys, ministers,

or other persons accredited to sovereigns; that of charges d'affaires

accredited to ministers for foreign affairs.

" 'Art. II. Ambassadors, legates, or nuncios only have the repre-

sentative character.

'"Art. III. Diplomatic agents on an extraordinary mission have

not, on that account, any superiority of rank.

" 'Art. IV. Diplomatic agents shall take precedence in their re-

spective classes according to the date of the official notification of

their arrival. The present regulation shall not cause any innovation

with regard to the representative of the Pope.
" 'Art. V. A uniform mode shall be determined in each state for

the reception c f diplomatic agents of each class.

" 'Art. VI. Relations of consanguinity or of family alliance be-

tween courts confer no precedence on their diplomatic agents. The
same rule also applies to political alliances.

" 'Art. VII. In acts or treaties between several powers which grant

alternate precedence, the order which is to be observed in the signa-

tures shall be decided by lot between the ministers.

" 'Art. VIII. It is agreed that ministers resident accredited to them

shall form, with respect to their precedence, an intermediate class be-

tween ministers of the second class and charges d'affaires.'

"7.9. Grade of diplomatic repreHcntat'uH'x.—The diplomatic repre-

sentatives of the United States are of the first, the second, the inter-

mediate, and the third classes, as follows

:

"(a) Ambassadors extraordinary and plenipotentiary.

1
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"(5) Envoys extraordinary and ministers plenipotentiary, and
special commissioners, when styled as having the rank of envoy

extraordinary and minister plenipotentiary.

"(c) Ministers resident.

" Hiese grades of representatives are accredited by the President.

"(<^) Charges d'affaires, commissioned by the President as such,

and accredited by the Secretary of State to the minister for foreign

affairs of the government to which they arc sent.

" In the absence of the head of the mission the secretary acts ex

officio as charge d'affaires ad interim, and needs no special letter of

credence. In the absence, however, of a secretary and second secre-

tary, the Secretary of State may designate any competent person to

act ad interim, in which case he is specifically accredited by letter to

the minister for foreign affairs.

" 20. Superadded consular office.—AVhen the office of consul-

general is added to that of envoy extraordinary and minister pleni-

potentiary, minister resident, charge d'affaires, or secretary of lega-

tion, the diplomatic rank is regarded as superior to and indej)endent

of the consular rank. The officer w^ill follow the Consular Regula-

tions in regard to his consular duties and official accounts, keeping

correspondence in one capacity separate from correspondence in the

other."

Instructions to Diplomatic Officers of the United States (18!)7), §§ 18-20.

" The rules of the Conjjjress of Vienna are understood to be accepted by

all nations . . . except the Porte, which has a system of its own,

only differing from the Vienna rules by classing ministers resident

and ministers ])lenipotentiary together." (Mr. John Davis, Act. Sec.

of State, to Mr. Wallace, min. to Turkey, No. S3, May 22, 1888, MS.
Inst. Turkey, IV. 24.)

As seen above, the rules of the Congress of Vienna, as amended by the

Congress of Aix-la-(/hapelle, recognize four grades of diplomatic

officers: (1) Ambassadors, legates, and nuncios ; (2) ministers pleni-

potentiary and envoys ; (;{) ministers resident ; (4) charge's d'affaires.

As to the rules of precedence of the Congress of A'ienna, see Blackwood's

Magazine (Dec, 187,3), vol. 114. p. (iSI.

As to the office of charge d'affaires, see report of Mr. Clay. Sec. of State,

Jan. 31, 1S27. H. Doc. 73. 1!) Cong. 2 sess. : (! Am. State Papers, For.

Rel. ^^VA.

As to the proposed reorganization of the diplomatic and consular s(>rvice

of the United States, see r(>port of Mr. Lodge, Com. on For. Pel.. May
3. IIXH), S. Pep. 1202. ;".(! Cong. 1 sess.

For a report by Mr. Patterson, of New Hampshire, Jidy 2. lSr»S. on the

character of the foreign service, see S. Pep. ir>4. 40 Cong. 2 sess.

" It is necessary for America to h;ive agents in different i)arts of Kuroj)e,

give some information concerning our jilTairs, and to refute the

abominable lies that the hired emissaries of (ireat Pritain circul;ite in

every corner, of Europe, by which they keep w\i their own credit and

ruin ours. I have been more convin<'ed of this since my ]i(>rcgrina-

tions in this country than ever. The universal and profound igno-
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ranee of America lior(> has astonished me. It will require time and a

j^reat deal of i>rudence and delicacy to undeceive them." (Mr. J.

Adams to .Mr. Franklin, Oct. 14. ITSO. 7 Jolm Adams' Works, 317.)
" In the same manner, or at least for similar reasons, as long as wa have

any one minister ahroad at any European court, I think we ought to

liave one at every one to which we are most essentially related,

whether in commerce or iwlicy ; and, therefore, while we have any
minister at Versailles, The Hague, or IxMidon, I think it clear we
ought to have one at each, though 1 confess I have sometimes thought

that after a very few years it will he the hest thing we can do to

recall every minister from Europe, and. send embassies only on special

occasions." (Mr. J. Adams to Mr. Livingston, Feb. 5, 1783, 8 John
Adams' Works, 37.)

" The iindersignod, Secretary of State of the United States, has the

honor to acknowledji^e the receipt of the note of the Chevalier Aguiar
d'Andrada, charge d'affaires ad interim of His Brazilian Majesty, of

the 'iOth instant, enclosing an autograph letter from His Majesty to

the President of the United States.

" The undersigned entirely appreciates the force of the precedents

referred to by the Chevalier d'Andrada as a warrant for requesting an

audience of the President. It is believed, however, that those prece-

dents occurred through inadvertence and without due consideration

of the rule that, as a charge d'affaires is accredited to the minister for

foreign affairs, his comnuniications to the executive head of the gov-

ernment should be made through that medium. The observance of

this rule is required of the charges d'affaires of the United States in

foreign countries, and it is deemed expedient that the requirement

should be reciprocated.

" The Chevalier d'Andrada Avill thereft)re comprehend that in re-

curring to the recognized practice in this respect the undersigned

could not have intended any disrespect to the very estimable and

accomplished representative of His Brazilian Majesty."'

Mr. Marcy. Sec. of State, to the Chev. d'Andrada, Nov. 29, 1855, MS.
Notes to Brazilian Leg. VI. 121.

" Your notes of the 12th and 14th instant have been received. In

the latter it is stated that as your abode here as charge d'affaires ad

interim of His Majesty, the King of the Netherlands, will be unex-

pectedly prolonged, you deem it your duty to solicit a presentation to

the President of the United States, arrangements for which you re-

quest may be made.
" In reply I have the honor to state that, although there is the

best disposition to grant any proper request of a representative of His

Netherlands Majesty as promptly and cheerfully as that of a similar

representative of any other power, it is conceived that there is a

necessity to decline a compliance with yours. In the punctilios at-

tending intercourse with foreign states, this Government, which is

comparatively among the most youthful, has always deemed it safest
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to be guided by the rules on such subjects understood to be followed

by the experienced governments of Europe. Among these is sup-

posed to be the one that, as a charge d'affaires is accredited to the

minister for foreign affairs of the country where he is to reside, he

can not regularly claim an official presentation to the executive head

of the nation.

" If, however, it should be my good fortune to meet you at the

President's on any social occasion, I will take pleasure in presenting

you to him, or there would be no objection to such a presentation by

any friend of yours on a similar occasion."

Mr. Fish, Sec. of State, to Mr. de Stuers, Nov. 16, 1874, MS. Notes to

Netherlands Leg. VII. 328.

2. Secretakies of Embassy or Legation,

§ 625.

"A secretary of a mission is, according to the admitted principles

of international law, a ' public minister.' His personal privileges,

immunities, domiciliary privileges, and exemptions are generally

those of the diplomatic representative of whose official household he

forms a part."

Instrm-tions to Diplomatic Officers of the United States (1897). § 52. p. 20,

See, to the same effect, Kespublica v. De Longchamps, 1 Dallas, 111.

"As long as the head of the mission is present, the secretary is not

recognized l)y any foreign government as being authorized to per-

form a single official act other than as directed by the head of the

mission."

Instructions to Diplomatic Officers of the United States (1807), § 81. p. r.\.

This passage, in substantially the same form, has long stood in the

formal instructions to secretaries of legation.

" Whilst in the official and private intercourse between a minister

and his secretaries it is undoubtedly among the first of his duties to

observe a frank, courteous, and kindly demeanor towards them, on

the other hand, it is no less incumbent on the secretaries to fulfil with

alacrit}' and dispatch, in the best nuinner they are able, the general

and occasional instructions of the minister touching the affairs of the

legation, and to maintain in their intercourse with him an unvarying

due observance of all that deference which characterizes the gentle-

man, and which is prescribed by the rules of good breeding. No
servility, however, on their part, or any compromise of that self-

respect which they owe to themselves, is expected.**

Mr. Fish. Sec. of State, to Mr. Vignaud. Sec. of Legation. .Tan. IS. lS7t>,

MS. Inst. France. XIX. 33.5.

This passage formerly occupied a place in the i)rinted personal instruc-

tions to the diplomatic agents of the United States.

H. Doc. 551—vol 4^—28
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" I have received your No. 175 of the 25th and No. 17G of the

27th idtimo, relating to the designation in the Riis-
Title of "con- ^^^^ official diplomatic list of the secretary of our

legation at St. Petersburg as conseiller.

" The title conseiller is understood to he a special designation ap-

plied to the secretary of an embassy or legation by the governments
of certain countries only. Martens says: 'Some governments give to

the first secretaries of their higher missions the title of conseiller of

embassy or of legation.' (Guide Diplomatique, chap, v.) In the

last edition of the Almanach de Gotha, a semiofficial publication, the

missions maintained at St. Petersburg by Germany, Austria, Belguim,
China, France, and Turkey are accredited with conseillers, the rest

having secretaries.

" In the foreign list at this capital—a copy of Avhich I enclose

—

conseillers are found in the diplomatic representation of Austria, Bel-

gium, Germany, and Japan. The corresponding officer of the Rus-

sian legation here is styled ' first secretary of legation.'

" The Department was not aware, until your present report, that

the United States secretary of legation at St. Petersburg had been

styled conseiller, and in the Almanach de Gotha he is styled secretaire.

" The functions of conseiller and secretary are understood to be in

fact identical, differing only in name, and although the French word
is equivalent to our counsel or counsellor, no legal office or character

is supposed to be intended. The local counsel or law-adviser of a

mission is not a recognized diplomatic officer.

"Although the application of different names to the same office and
functions appears merely to be involved, it is preferable that the

corresponding officer in the diplomatic service of the United States

should bear only the title prescribed by our statutes. Your inquiry

.and action are therefore approved."

Mr. Olney, Sec. of State, to Mr. Breckinridgs, niin. to Russia, No. 158,

Dec. 16, 1895, MS. Inst. Russia, XVII. 397.

See, also, Mr. Olney to Mr. Peirce, Jan. 8, 1896, MS. Inst. Russia, XVII.

401.

" I have received your No. 218 of the 8th instant, in further rela-

tion to the title to be borne in the Russian foreign list by the secre-

tary of your legation.

" The title of first secretary is not prescribed by existing statute.

The current appropriation act provides for secretaries of embassies

at London, Paris, and Berlin, and for a secretary of legation at St.

Petersburg. The junior officers at the embassies named are styled

second secretaries, which raises a presumption that the senior is in-

tended to rank as ' first secretary.' At those embassies there would

be no objection to styling the officer in question first secretary for

official and ceremonial intercourse.
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" The question remains as to the proper ceremonial title at the em-

bassy or legation where there is but one secretary. The salary of the

secretary of legation at St. Petersburg is the same as fixed for the

like offices at the embassies, and I am inclined to think that, the equal-

ity of grade being thus established, there could be no reasonable objec-

tion to the local use of the term first secretary as the convenient desig-

nation of a virtual fact. The usage, however, at St. Petersburg would

appear to be merely local. The British foreign office list shows seven

secretaries of embassies and sixteen of legation (not ftrnt secretaries),

with thirty-seven second secretaries and nineteen third secretaries;

so that, as in our own service, there is no ' first ' secretary in the

British organization.

" You are therefore authorized to permit the local designation of

the secretary of your legation as first secretary."

Mr. Olney. Sec. of State, to Mr. Krockinridf^o, ruin, to Russia, No. 186,

Feb. 25. 1890, MS. Inst. Russia. XVII. 419.

" During the coming month a new list of the diplomatic corps at

this capital is to be issued by the department of ceremonies of the

court at this capital, and inquiries have been made by the officials

whose duty it is to prepare it, as to the designations of the members

of the embassy. The official who requested this information con-

siders that it would be anomalous should the first secretary of an

embassy not be designated as conseiller. In view, however, of the

Department's No. 153, of December 1(), 181)5, to my predecessor, I do

not feel justified in sanctioning this designation without authority

from the Department.
" In referring to the dispatch above mentioned, it is but fair to say

that the ruling of the Department appears to have been given ui)on a

somewhat incomjilete understanding of the premises. The diplo-

matic list here does not emanate from the ministry of foreign affairs,

to which the secretary of embassy is accredited, but is a list of the

officers of the various missions accredited here, with their families,

including ladies, published l)V a bureau of the coui't as a social con-

venience, the iKunes l)eing counuunicated to an officer of that bureau

informally and only semiofficially.

" I regard it as highly desirable that the first secretary of our em-

bassy here should be designated as conseiller, in conformity with the

almost universal usage at this court and in support of the dignity of

the mission. The French and British (Jovernments have, with this

policy in view, given their first secretaries here the rank of ' minister

plenipotentiary performing the duties of conseiller.* with advantage

to their missions both when the ambassador is lu-esent and when
abroad on leave of absence. AVhile the rank of conseiller does not

exist in the British service, the first secretary of that embassy here
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has for many years been so designated upon the diplomatic list until

the present change was instituted last winter.

"As, in addition to all the embassies, four of the legations at this

court designate their secretaries as conseillers, not to so designate our

own would be socially disadvantageous both to the secretary and

myself.

"As pointed out in the Department's No. 153, the title of conseiller

is a special designation applied to a secretary of embassy or legation

by certain governments only. Martens says (Guide Diplomatique,

Chapter V) :
' Some governments give to the first secretaries of their

higher missions the title of conseiller of embassy or legation.' The
functions of conseiller and secretar}^ are identical, differing only in

name, and no legal character or office is implied by the former term.

" I trust, therefore, that in this first list in which this mission ap-

pears as an embassy it may be found permissible for the first secretary

to be termed conseiller."

Mr. Hitchcock, ambassador to Russia, to Mr. Sberiuan, Sec. of State,

April 30, 1898, For. Kel. 1898, 531.

" I have to acknowledge the receipt of your Xo. 5-f of the 30th

ultimo, recommending that the first secretary of your embassy may
be styled conseiller in the list of the diplomatic corps issued by the

imperial department of ceremonies.

" Calvo, in his Dictionary of International Law, states that

—

"
' The conseiller of embassy or of legation is an agent whom gov-

ernments attach sometimes to diplomatic missions in order to assist

with his advice the public minister in affairs of certain importance,

or which demand special knowledge which the minister is not deemed

to possess.
"

' Xo diplomatic usage has fixed the attributes of the conseiller of

legation. They are ordinarily determined by his government, and

are merged into those of secretary of legation. It is the rule to-day,

in the absence of formal instructions to the contrary, for the con-

seiller to supply the place of the chief of the mission, disabled or

absent; and it is only in succession to the former, or in his absence,

that this task is devolved upon the first secretary. The conseiller

shares the privileges and inununities recognized in secretaries. Like

the latter, he is named and apjjointed by the government itself, which

gives notice of his nomination to the ministers of foreign affairs of the

country where he is to reside. He is presented to the sovereign of

this country by the chief of the post to which he is attached. He is

clothed with a certain representative character; enjoys immunities

of his own, independently of the ambassador, or of the chief of

legation, but has no right to any ceremonial. In Germany the title

of conseiller of legation is conferred upon the conseiller of the depart-

ment of foreign affairs.'
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" The above definition shows that the conseiller is virtually a secre-

tary of legation,

" Clause 5 of section 1074 of the Revised Statutes enumerates the

list of diplomatic officers of the United States, and excludes all others.

In this list the office of conseiller is not mentioned.
" Section 37 of Instructions to Diplomatic Officers, which is based

upon the law above referred to, prohibits in spirit, if not in letter, the

designation of the first secretary as conseiller. The Department is,

therefore, of opinion that this can not be done except by statutory

authority/'

Mr. Day, i!,oc. of State, to Mr. Ilitclicock. .May 2.3, 1898, For. Rel. 1808,

5.S2: MS. Inst. liussia. XVIII. 47.

3. ATTAcnf;s.

§ 020).

In the diplomatic list at Washington, corrected to Feb. 28, 1903,

there appear, besides the heads of missions, the o^ces of " secretary
"

of embassy, or of legation, as the case may be: ''first secretary,''

" second secretary," " third secretary," and " secretary interpreter
"

(China); " coun.selor of legation and first secretary of embassy"
(Ciermany), "counselor of legation," and "chancellor;" "attache,"

"military attache," "naval attache,'' " interpreter attache," "tech-

nical attache,'' " commercial attache," " honorary attache," " financial

attache," " student attache,'' and " expert for agriculture and

forestry." In the list dated April, 1906, most of these titles appear,

and we also find " legal counselor " and " commercial delegate."

In .January, 1894, the Department of State dropped from the diplomatic

list of officers bearing the title of "chancellor." I)ut stated that their

names would he restor(Ml on the announcement that they were in

fact diplomatic officers, althoujih it was tliouirht that some other

designation than " chancellor." which was thoufrht to denote a i)urely

clerical relation, would l>e desirable. (Memorandum, Aug. 11, 1891,

MS. Notes to France. X. ,^J(j.)

"At the instance of the Secretary of War. whose letter is dated

the 8th instant, I iiave to inform vou of the follow iiii.>:

Military attaches, i • • j i
• ^^ . . •

i ^ ^^i n- •
idecision ot his Department m regard to the onici:!l

.status and duties of military attaches.

"' Each military attache is, in a sense, an aide-de-camp to the am-
bassador or ministei' to whose embassy or legation he is ai)i)()inted.

The orders of the ambassador or minister will be obeyed, unless they

manifestly confiict with orders or instructions given by the Secre-

tary of War. In the latter case, the military attache will resj^ect-

fully notify the ambassador or minister of the circumstances which

l^revent a compliance with his orders, in which event the full partic-
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ulsu-s of the case must he at once forwarded to the Adjutant-GeneraL

It is the earnest wish of the War Department that the most harmo-

nious rehitions should exist between the military attaches and their

chiefs in the diplomatic service. xVny military attache whose rela-

tions Avith the chief of the embassy or leji^ation to which he is assigned

are not most cordial will request a recall. A dignified appreciation

of his own position and courteous respect for his (lij)lomatic chief will

be expected of each attache.'
"

Mr. Slierinnii, Sec. of State, to Mr. Hay, ainh. to Kiijjland. No. 2.59,

October 14, 1897, MS. Inst. (Jreat Britain. XXXII, 2.51.

" The United States Navy Department desiring to establish reci-

procity in the matter of visits by foreign naval
Naval attaches. j.j. i ' i ^i j. j.i /^ ±_

attaches or by other persons to the Crovernment navy-

yards and stations, as well as to the yards of private firms engaged

in Government work, the Secretary of the Navy requests me to inform

3'ou of the adoption of the following rules which correspond to the

facilities afforded by the Government of France to United States

naval attaches and other officials in the same direction.

" For visits by the naval attache a written request is to be made by
the attache to the Secretary of the Xavy and presented by the attache

to the Office of Naval Intelligence for transmission to the Bureau of

Navigation. Subsequently, letters are to be prepared by the Office

of Naval Intelligence according to departmental decision, as here-

tofore.

" But commandants of yards and stations are to be directed not

to show any new developments or special machinery until specifically

authorized, and not to show any drawings or printed matter. For
such matter the attache is to be referred to the Office of Naval Intelli-

gence; and the attache is to be accompanied by an officer with these

restrictions in mind.
" For visits l)y other persons, the request is to be made through

the Department of State by the ambassador or charge d'affaires ad

interim, and the scope of the visits to be restricted by direction to

commandants, as in the case of the naval attache."

Mr. Hay, Sec. of State, to Mr. Thiebaut, cliiirjie. No. ^rtr>, Nov. 20, 1900,

MS. Notes to French Leg. XI. 97.

A similar note, mutatis mutandis, was sent to tlie .Japanese legation.

(Mr. Hay, Sec. of State, to Mr. Tal<aliira. NV. 10, Nov. 20, 1900, MS.

Notes to .Tap. Leg. II. 47.)

A note was also addressed, on the same day, to the German embassy.

This note, jifter stating that ihe rules adopted by the United States

corresponded to the facilities afforded by the German (Jovernment,

read as follows :
*' F<jr visits by naval attaches, and by all others as

well, the requests are to be made through the Department of State

by the ambassador or charge d'affaires ad interim. Subsequently

letters are to be prepared by the office of Naval Intelligence accord-
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ing to the decision of the Navy Department, made known to the

Bureau of Navigation. Commandants of stations are to l)e directed

to afford as lil)eral o])portunities as. the interests of the United States

will admit." (Mr. Hay, Sec. of State, to Count Quadt, charge, No.

498, Nov. 20, 1900, MS. Notes to German Leg. XII. 51:}.)

It is the custom of the United States to designate as naval attaches

officers whose services may be styled strictly naval rather than med-

ical or otherwise. (Mr. Frelinghuysen, Sec. of State, to Mr. Chandler,

Sec. of Navy, Dec. 27, 1884, 153 MS. Dom. Let. 51U.)

" Replying to your oral inquiry of the 2Dth ultimo, as to whether

Mr. Stiles, the agricultural and scientific expert
Scientific attaches. iiiijj.i tt •

j. i cj. i. i
' i^ ^^ i

attached to the United States embassy m l^erlin, has

diplomatic rank, I beg to say that it is understood that the relation of

Mr. Stiles to the embassy is similar to that of a military or naval

attache, Avho, while he does not hold diplomatic rank in the sense of

being in the line of representative succession, so as to act as charge de

affaires ad interim, is regarded as being attached to the mission. As
an illustration of my meaning, I may refer to the case, as understood

by the Department, of Baron von Herman, the agricultural and for-

estal expert of the imperial German embassy. While Baron von

Herman does not, as the Department is advised, stand in the line of

representative succession, his name appears in the dii)lomatic list, and

is certified to the authorities of this city as that of a member of the

embassy.

]Mr. Moore, Act. Sec. of State, to Freiherr Speck von Sternburg. .Tune 2,

1898, MS. Notes to (ierman Legation, XII. 1.39.

The Department of State sees no objection to a person who acts as

counsel to an embassy or legation so designating him-

self in his general practice, provided that it be dis-

tinctly understood tliat his acts ai"e not officially rei)resentative or in

any way conclusive upon the embassy or legation or upon the United

States (lovernment.

Mr. Uockhill, A.ssist. Sec. of State, to Mr. Coudert. .Tune 17, 189(5. 210

^IS. Dom. Let. (t(>(i, inclosing cojjy of instruction to Mr. Eustis, ami).

to France, No. CIO, April .30, 189(1.

See Mr. Olney, Sec. of State, to the ^lessrs. Coudert Hrothers. .Tune 2(1,

189(), 211 MS. Dom I>et. 103.

The iierson thus referred to as acting as counsel to the embassy was not

an attaclie of llie embassy and neither claimed nor possessed diplo-

matic privileges.

4. COMMISSIONKKS AND SPECIAT. I-^NVOYS.

The expression " ambassadors and other i)ublic ministers." in the

Constitution, must be understood as comi)rehending all officers hav-

ing diplomatic functions, whatever their title or designation.
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The commissioner of the United States in China is a diplomatic

officer "by tlie Ijnv of nations, and a judicial officer by treaty and stat-

ute.

rushiiij!. At. <ioi\., isnn, 7 op. m>.

Spanish viceroys, governors, and captains-<jeneral have generally

been invested Avith tlie ji'ft legationix.

Ciishing. At. Goii., 18r..l, 7 Op. r>.->l.

" The rank of ' commissaire ' (commissioner) is not mentioned in

the Rules of Vienna and Aix la ChaiDelle (see printed Personal In-

htructions, sect. 38). In the practice of this Government commis-

sioners have often, from the foundation of the Government, borne

commissions signed by the head of the Government, and have been

accredited and received as full envoys. Other commissioners, how-

ever, have been at times appointed on the certification of the Secre-

tary of State and without diplomatic capacity. The title is vague,

and only the language and purport of the incumbent's commission

and credential letters can determine whether it possesses a diplomatic

character; and the government to which he is accredited usually

assigns his rank by the formality of acceptance.""

Mr. Foster, Sec. of State, to Mr. Ileurd, No. 151, Dip. Series, Oct. 31, 1892,

MS. Inst. Corea, I. 414. •

In 1900 the President appointed Mr. William Woodville Eockhill

as " commissioner of the United States to China, with diplomatic

privileges and immunities.'" The Secretary of the Navy was re-

quested to instruct the naval authorities in Chinese waters, by tele-

graph if necessary, of this fact, so that the usual courtesies might be

accorded to Mr. Rockhill.

Mr, Hay, Sec. of State, to Sec. of Navy, July 20, 1900, 24G MS. Dom. Let

485.

A delegate to the International Conference of American States at

the City of Mexico is not an " officer " of the United States, but he

comes within the description of a " person holding any place of trust

or profit, or discharging any official function under, or in connection

with, any Executive Department of the Government of the United

States,'' under sec. 5498, Rev. Stat., which forbids such a' person

to prosecute or aid or assist in prosecuting claims against the United

States.

Knox, At. Gen., Oct. 1, 1901. 23 Op. .53.3.

Section 5498, Rev. Stat., which forbids any " person holding any

place of trust or profit, or discharging any official function under, or
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in connection with, any Executive Department of the Government of

the United States " to prosecute or aid or assist in prosecuting claims

against the United States, would not subject to the penalties therein

prescribed a person who accepted an office or place while engaged in

the prosecution of claims against the United States, but would sub-

ject him to such penalties if, while holding such office or place, he

should engage in the prosecution of claims against the United States

before the Spanish Treaty Claims Commission or other tribunal.

Knox, At. Gen., Oct. 1, 1001, 2.3 Op. 533.

" Under the provisions of the act of Congress approved March 3,

1897, for the promotion of an international agreement respecting

bimetallism, I appointed on the 14th day of April, 1897, Hon. Ed-
ward O. AVolcott, of Colorado; Hon. Adlai E. Stevenson, of Illinois,

and Hon. Charles J. Paine, of Massachusetts, as special envoys to

represent the United States. They have been diligent in their efforts

to secure the concurrence and cooperation of European countries in

the international settlement of the question, but up to this time

have not been able to secure an agreement contemplated by their

mission. . . . The British Government has published a resume

of the steps taken jointly by the French ambassador in London and

the special envoj's of the United States, with whom our ambassador

at London actively cooperated in the presentation of this subject to

Her Majesty's Government. This will be laid before Congress."

Pre.Tiident McKinley. annual messaffo. Dee. 0, 1897, For. Rel. 1897, xxiii.

5. "Agents."

§ (*)28.

" No person has ever presented himself from your Government
[Buenos Ayres] Avith the credentials or commission of a public min-

ister. Those which you have exhibited give you the express char-

acter of agent only, which neither by the laws of nations nor by

those of the United States confers the privilege of exemption from

personal arrest.''

Mr. Adams. See. of State, to Mr. Asiuirre. Aup. 27. ISIS. MS. Notes to

For. Legs. II. .3.37.

It may be observed that at this tnne the hidependenee of Buenos Ayres

had not been recosinized by the United States. Mr. Adams particu-

larly adverted to this fact in otiier parts of his connnunication.

See. also. Mr. Adams. Sec. of State, to Mr. Uush. No. !.">. .Tan. 1. ISl'.t.

MS. Inst. r. States Mins. VIII. 29(!.

As has l)een seen, the title of " astMit " is used in the case of the represent-

ative to a semisovereiKU state. (Sui)ra. § 14.)

In 1808 Mr. John Hitz. then Swiss consul-general at Washington,

was appointed " political agent " of the Swiss Confederation al that
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capital. In his letter of credence of February 28, 18G8, which was
addressed to Mr. Seward, i;s Secretary of State, he was described as

" political agent of the Swiss Confederation near the Government of

the United States of America " {agent politique de la Confederation

Suisse pres le Gouvernement des Etats-Unis d''Amerique) . On the

30th of March Mr. Ilitz communicated a copy of this letter to Mr.

Seward, and requested the appointment of a time to present the orig-

inal. Mr. Seward replied, on March 31, appointing Thursday, the

2nd of April, on which day he received Mr. Hitz Avith an exchange

of brief formal addresses. In the register of the Department of

State for 18G9 Mr. Hitz's name appeared in the diplomatic list as

" political agent and consul-general." In 1870, however, his name
was stricken from the diplomatic list and did not afterwards appear

in it, though he retained his office of consul-general. In 1873, when
the President of Switzerland intimated that the Federal Council had

under consideration the subject of appointing a diplomatic represent-

ative to reside at Washington, and that there was a disposition^ to

appoint Mr. Hitz as such representative, the Department of State

caused the Swiss Government to be informed that, while Mr. Hitz,

if appointed, would be received, yet his appointment would not be

agreeable. About 1879 Mr. Hitz became involved in certain civil,

and afterwards became defendant in certain criminal, proceedings.

It appeared that his name had been printed in the Swiss Staats-

Kalender, with those of the envoys extraordinary and ministers pleni-

potentiary of Switzerland, as ^''General Consul und politischer

Agent; " but the Department of State did not consider that this

" isolated " circumstance could outweigh the fact that for years it

had not recognized Mr. Hitz as possessing any diplonuitic character,

or the declarations made by the Federal Council, and accepted by the

United States, that a diplomatic representation at Washington, if

decided upon, would be specifically created. The Department of

State therefore declined to give a certificate showing that Mr. Hitz

had been and still was recognized as " political agent." The Depart-

ment pronounced this title to be " one of a class unusual in public

intercourse between independent states," and " not referable to any

of the recognized grades of diplomatic intercourse," and stated that,

if Mr. Hitz had performed any functions as political agent, the

Department was unable to distinguish them from his functions as

consul-general, in which capacity he was recognized in 1804 and was

still recognized. " Under these circumstances," said Mr. Blaine, in a

letter of April 12, 1881, " and especially in view of the unusual and

undefined title of ' political agent,' being strange to international

law and unknown to our domestic usage, I can not admit that the

right is conceded to Mr. Hitz to perform any international act toward

this Government which he is not equally competent to perform as
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a consul-general in a country where there is no diplomatic represent-

ative of his Government; and therefore I do not feel justified in

giving a certificate that he still is recognized by this Government as

a political agent."

The consideration of the matter Avas terminated by Mr. Hitz's

resigning and vacating his office. The S^viss Government then ap-

pointed an envoy extraordinary and minister j^lenipotentiary to the

United States.

Mr. Blaine, Sec. of State, to Mr. Totten, April 12, 1881, 1.37 MS. Dom.
Let. 114; Mr. Blaine, See. of State, to Mr. Fish, eharse d'affaires.

No. 20G, April 1.% 1881. MS. Inst. Switzerland, II. 87.

In the instrnction to Mr. Nicholas Fish of April l."», 1881, here cited, Mr.

Blaine remarks that, notwithstanding the anomalous nature of Mr.

Hitz's appointment as " political asent," a representative function

seemed at first to have heen " mistakenly " conceded to him, and then

refers to the entry in the register of the Dejjartment of State for

18G9 and its omission from the diplomatic list of 1870. It a])pears

that Mr. Fish, for a certain time after he succeeded Mr. Seward as

Secretary of State, continued the recognition in Mr. Ilitz of a certain

representative character. Thus, in a letter to Mr. Boutwell, Secre-

tary of the Treasury, Decemher 2. 18<>9. Mr. Fish asked for the free

entrj' of a case of wine for " Mr. Hitz, political agent and consul-

general of Switzerland." (82 MS. Dom. Let. 427.) A similar request

was made June 25, 1870. (85 MS. Dom. Let. 171.) In a letter to

Mr. Early, June IG. 1871, Mr. .T. C. B. Davis. Acting Secretary of

State, conveyed the information " that Mr. Ilitz is the political agent

and consul-general of Switzerland at Washington, and that Horace

Ruhlee. Esq., is the minister of the United States at Berne, Switzer-

land." (89 ]MS. I)om. Let. 5(>1.) Such references, however, after-

wards ceased to appear. In a letter to Mr. Belknap, Secretary of

War, April 23, 1875, Mr. Fish requested some information for " the

consul-general of Switzerland." the consul-general heing Mr. Hitz.

(107 MS. Dom. Let. 544.)

That Mr. Ilitz. ])rior to his resignation, was entitled to innnunities from

criminal jjroceedings. was maintained in a pami)hlet inihlished in

Washington in 1S82. under the title: "Was the Tolitical .Vgent of

Switzerland a Diplomatic Oliicer? A Study in International Law.

By a Memher of the Bar." The author of the i)ami)hlet was the late

General 11. D. Mussey. In the course of his argument he cited Wis-

consin r. Duluth, 2 Dillon. 40(i ; Moreuil, Mainiel des Agents Con-

sulaires (Paris,- 18."t'>). Introduction, and Part .'>. title 1; Do Clercti

and De Vallet, Guide Praticine des Tonsulats (Paris. 1S.">S). I. 4. 41.

170; Garden. Traite C<mii)let de I>iplomatie (Paris. 18.']:^), I. .'^

;

Bescherelle's Dictionary, art. Agent I>iplomati(pie ; De Gussy. Die

tlonnaire. etc., art. .\gents Politiciues ; Gushing. At. (tCU.. 7 Op. 190-

191 ; Wicquefort. The Ambassador and His Functions (London. 171t!K

3, 38, 39; Vattel. Book IV. chap. vi. sec. 7.5.

Congress, in providing for the diplomatic representation of the

United States in Roumania, made an ai)proj)riati()n for " a diplo-

matic agent and consul-general."" TTad Roiuuania remained under

«21 Stat. 134.
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its ancient suzerainty, this title might have been '* hehl to conform

to the anomalous designation observed in Egypt." But, as the prin-.

cipality had become an independent power, the Department of State,

perceiving that the designation might raise delicate questions, sug-

gested that as Mr. Schuyler, who had been appointed to the new post,

was accredited directly to the sovereign of Koumania, his mission

would be deemed a legation, and that he would be considered by the

United States, according to Art. I., act 17, of the Congress of Vienna,

as coming within the second class of public ministers, defined therein

as " envoys, ministers, or other pcrsotifi arrrrdifrd to .sorerc/f/ns.'''

Should this rank be questioned by the Roumanian Government, he

was to leave with the minister of foreign affairs a copy of his instruc-

tions, and say that the United States " w'ould accord like rank to any

diplomatic agent accredited to the President by the head of the

Roumanian State." " When Mr. Schujder arrived at Bucharest, though

he was provisionally recognized as a diplomatic officer, objection was

made to his title; but he expressed to his government the opinion

that, if the word " legation " should be mentioned in his letters of

credence and he should be entrusted in them with a special mission,

to present a letter from the President in reply to the letter of the

Prince announcing the independence of the country, and perhaps also

to negotiate a treaty, the Roumanian minister of foreign affairs would

for the moment be satisfied, it being understood that an application

would be made to Congress for a more regular title, in case the Presi-

dent should deem it inexpedient to confer it at once. No action was

taken on this suggestion pending the arrival of Colonel Voinesco, the

Roumanian special envoy, sent abroad to announce officially the in-

dependence of the country and the assumption by the Prince of

the title of " Royal Highness." '' xVfter the reception of Colonel

Voinesco by the President, and the consideration of the representa-

tions which he made, it was decided, as the Department of State

advised Mr. Schuyler, that it comported " alike with the counsels of

national dignity and international good will to waive insistence upon

a point which is after all merely one of technical form, and to defer

courteously to the wish of the Roumanian Government, as a further

token of the good will we bear it. To this end," continued the De-

partment, " the subject will l)e brought to the attention of Congress.

, . . The precise grade of your mission is necessarily one for the

determination of Congress. Inasmuch, however, as the representa-

tion of the United States at several of the older courts which have

"Mr. Evarts, Sec. of State, to Mr. Schuyler, June 28, 1880, MS. Inst. Rou-

mania, I. 1, rt-C>: .also, Mr. Hay, Act. Sec. of State, to Mr. Schuyler. .Tuly 7,

1880, id. 9.

6 Mr. Evarts, Sec. of State, to Mr. Schuyler, Sept. 11, 1S80. MS. Inst. Rou-

mania, 1.12.
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long maintained full missions in this country is conducted through

the medium of charges d'affaires, it is hardly likely that Congress

will find it needful to give to the legation at Bucharest a higher grade

than this; especially as it does not appear that the Government of

His R. H, proposes to maintain any resident diplomatic agent, of

whatever grade, in Washington/' " Congress, by the act of February

2-i, 1881, appropriated for a " charge d'affaires and consul-general of

the United States in Roumania.''

6. Union of Diplomatic and Consular Functions.

§629.

" Some foreign governments do not recognize the union of consular

with diplomatic functions. Italy and Venezuela will only receive the

appointee in one of his two capacities, but this does not prevent the

requirement of a bond and submission to the responsibilities of an

office whose duties he cannot discharge. The superadded title of con-

sul-general should be abandoned at all missions.''

President Clovolaiid, annuul message, Dec. 8, 1885, For. Rel. 1885,, xvii.

As to the refusal of Italy to recognize an officer in the dual capacity of

secretary of legation and consul-general, see Mr. Frelinghuysen, Sec.

of State, to Mr. Astor, min. to Italy, No. 8, Dec. 18, 1882, MS. lust.

Italy. II. 282.

As to the refusal of the ^'enezuelan Government to receive a person in

the dual capacity of minister resident and consul-general, see Mr.

Frelinghuysen. Sec. of State, to Mr. Raker. No. 12. Sept. '.iO. 1884,

MS. Inst. Venezuela, III. 410; Mr. Hunter, Act. Sec. of State, to Mr.

Baker, No. 13, Oct. 10, 1884. id. 412 ; Mr. Bayard, Sec. of State, to Mr.

Scott, No. 11, July 16, 1885, id. 484.

To attach the consular function to the " jilenipotentiary office " would be

"anomalous in international intercourse." (.Mr. I'hl. Act. Sec. of

State, to Mr. Smythe, No. i:5. dip. series. Dec. 28. 189;}. MS. Inst.

JIayti, III. m~.)

See Instructions to the Dip. Officers of tlu> United States (1897). §20.

" So far as the rule of this government is concerned, the diplo-

matic function of a consular officer is only recognized when he bears

a special letter of credence addressed to the Secretary of State; and

conversely a consular officer of the United States, even when left in

custody of a legation, has no diplonuitic rank, functions or immu-

nities, unless he be expressly accredited to the minister for foreign

affairs."

"Mr. Evarts, Sec. of State, to Mr. Schuyler. Dec. .'^. 1880, MS. Inst. Roumania,

I. 2.V25.

6 21 Stat. ;U0. Fur instructions as to the negotiation of a consular conven-

tion, see :\Ir. Blaine, Sec. of State, to Mr. Schuyler, March 23, 1881, MS. Inst,

lioumauia, I. 3(i,
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Mr. Foster, Sec. of State, to Mr. Heard, No. 151, Dip. Series, Oct. 31, 1892,

MS. Inst. Corea, I. 414.

See, to the same effect, Mr. Fish, Sec. of State, to Mr. Squier, Nov. 4,

1869, MS. Notes to Honduras, 11. 0; Mr. Fish, Sec. of State, to Mr.

Botassi, Greeli consul-general, Nov. 26. 1878, MS. Notes to Turkey

and Greece, I. 380; Mr. Evarts, Sec. of State, to Mr. Smyth, No. 57,

Oct. 18, 1880, MS. Inst. Liberia, II. 108; Mr. Bayanl, Sec. of State, to

Mr. Lothrop, niin to Russia, No. 131. June 26, 1888, MS. Inst. Uussia,

XVI. 547 ; Mr. Hay, Sec. of State, to Mr. Sampson, niin. to Ecuador,

March 22, 19tX), Ecuador, II. 33.

See, also. Instructions to the Dip. Officers of the United States (1897),

§24.
'

"In the possible case of objection, by the government of the coun-

try of residence, to a diplomatic officer who is also a consular officer

performing the functions of both offices, the vice-consul-general or

vice-consul, if there be one, nuiA* be put in charge of the business of

tho consulate-general or consulate.—R. S., sec. 1738."

Instructions to the Dip. Officers of the United States (1897), §21.

7. NONDIPLOMATIC MISSIONS.

§ 630.

In October, 1861, Mr. Seward, with the approval of the President

and the Cabinet, determined to send to Europe, on a confidential and

secret mission, for the purpose of acting, so far as possible, on public

sentiment in respect to the Civil War, certain eminent citizens

who, however, were to receive no compensation beyond payment of

their expenses, and Avere not to deal distinctively with any foreign

government nor to assume in any way diplomatic functions. The
gentlemen selected for the purpose were Archbishop Hughes, Bishop

Mcllvaine, Mr. Everett, Mr. Winthrop, and Mr. J. P. Kennedy. The

two first named proceeded at once on the mission. The others were

ready to follow, if this was thought necessary by the Government,

asking for a few days' delay for preparation. In the meantime, more

favorable advices from England having arrived, they were relieved

by Mr. Seward from the duty. Archbishop Hughes and Bishop

Mcllvaine, however, entered on the service.

See Thurlow Weed's Autobiography. 634; and fuller statement as to de-

tails, in 4 Winthrop's Addresses, 500.

Wharton, in his Int. Law Digest, states that " no letters to or from "

Archbishop Hughes or Bishop Mcllvaine " are on file in the State

Department, nor is any record of their appointment to be found."

The instructions to Archbishop Hughes, whicli appear to have been his

only commission, are duly recorded. He was furnished with a " dis-

patch " to Mr. Dayton, American minister at Paris, and was requested

to ascertain " in the most confidential manner " the disposition of the

French Government, " deferring in all cases to Mr. Dayton's judgment

and acting as auxiliary to him only ;
" and he was while in Paris to



§ 630.] NONDIPLOMATIC MISSIONS. 447

" study how, in cooperation witli Mr. Dayton," he could " promote

healthful opinions concerning the great cause for which our country

is now engaged in arms." He was aLso to " extend " his " visit " to

" any i)art of Europe " he might think proper, and to consider himself

at lil)erty to stay until recalled. (Mr. Seward, Sec. of State, to His

Grace Archbishop Hughes, Nov. 2, 1801, MS. Inst. France, XVI. 81.)

As to the confidential mission of J. M. Forbes and W. II. Aspinwall to

England, in 1868, chiefly with a view to preventing Lairds' rams

from going into the hands of the Confederates, see Hughes. Letters

and Recollections of John Murray Forl)es, and Political Science Quar-

terly (March, 1900), XV. 137.

The United States Commission in the Philippines having recom-

mended, as a means of alhiying certain native discontents of long

standing, the purchase by the (Tovernment of the lands of the re-

ligious orders in the islands, it was deemed essential definitely to as-

certain the attitude of the Vatican on the subject. To that end it was

decided to send to Rome Governor Taft, the head of the Philippine

Commission, who Avas then in Washington. His commission, which

was dated May 9, 1902, was a letter of instructions, addressed to

" Hon. William H. Taft, Civil Governor of the Philippines," and

signed by " P^lihu Root, Secretar}'^ of War.'' After adverting to the

ajiparent imi:)ossibility of arranging a purchase directly with the

friars, it authorized Governor Taft to ascertain what " church author-

ities " had the power to negotiate for and determine upon a sale of

the lands; and if he should find, as the information at hand indicated,

that " the officers of the church at Rome '' possessed such power, he

was to endeavor to reach at least a basis of negotiation along lines

which would be satisfactory to them and to the Philippine govern-

ment. Certain rules were laid down for his guidance, and it Avas ex-

pressly declared that his errand would " not be in any sense or degree

diplomatic in its nature," but would be " purely a business matter of

negotiation " by him " as governor of the Philippines for the purchase

of property from the owners thereof, and the settlement of land titles.

in such manner as to contribute to the best interests of the people of

the islands." In conclusion he was assured of any assistance which

he might desire to enable him to perform his duties in a manner satis-

factory to himself; and he called to his aid Judge James S. Smith,

then a member of the supreme court of the Philippines, and Major

Porter, of the Judge Advocate's bureau in the United States Army.

Governor Taft bore with him a friendly letter from President

Roosevelt to the Pope, asking him to accept a set of the President's

works; and an American bishop of the Catholic Church arranged for

an audience. Governor Taft was duly received by His Holiness: and

he then entered into communication with Cardinal Rampolla, papal

secretary of state. Major Porter acting as his bearer of dispatches.

Each step in the correspondence was duly reported to the Secretary

of War, who gave fresh instructions as they were needed. The nego-
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tiations at Rome were concluded late in July, 1902, with the under-

standing that the Holy See would send, as afterwards w'as done, an

apostolic delegate to Manila to treat with the local government.

The foregoing facts are taken from a paper entitled " The Mission of

Gov. Taft to the Vatican," by tlie Hon. Simeon E. Baldwin, In

the Yale Laic Journal, Nov., 1902. See this article for fuller infor-

mation. Judge Baldwin in conclusion says

:

" The whole proceetling which has l)een the subject of this article will

rank in the history of international law as an anomalous one. Tlie

agent of the United States bore no credentials addressed to those

with whom he was to negotiate. He was charged with certain

affair's, but he was not a char<j6 (Vaffairen, for he was not accredited

to the papal secretary of state, and his commission declared that

his errand was in no sense diplomatic in its nature. He was not

an agent to smooth the way toward a future treaty, for here, again,

his conunission declared that any negotiations which he might enter

ui»on would be ' sul)ject to granting of power by Congress to follow

the negotiations by binding action.' Nor could he proi)erly l)e re-

garded as an agent to negotiate a concordat. A concordat, it is true,

is an agreement to which the Pope becomes a party purely as the

head of the Roman Catholic Church and not at all in the character

of a political sovereign. It is true, also, that agi'eements of this

character may properly extend to the settlement of land titles affect-

ing the interests of religious orders, as in the case of the French

concordat of July 15, 1801, or that with Spain of March 10, 1851.

(See Calvo, 'Droit International,' III. sees. 1007,- 1000.) But a

concordat is. in substance, a treaty in which the Pope treats with the

treaty-making power of the sovereignty which is the other contract-

ing party. Cardinal Rampolla's reception of Gov. Taft's overtures

as coming from a political agent of the United States did not amount
to recognition of him as a diplomatic agent (see Wharton, ' Inter-

national Law Digest,' I. 549, sec. 70), ntir was he sent out in that

capacity. It was, from first to last, to l)e classed In form as a mili-

tary incident of a temporary state of hostilities ; and yet it was,

from first to last, at bottom, the attempt of the civil authorities of

the United States on the one hand and the Pope on the other to

make a permanent settlement of a matter essentially pertaining to

affairs of civil government."

By the act of Congress of July 1, 1902, power was given to the Philip-

pine Commission to buy any lands which were on August 13, 1898,

owned or held in such large jvarcels and in such manner as in its

opinion " injuriously to affect the peace and welfare of the people

of the Philippine Islands," and for this i)urpose to issue bonds. (32

Stat. I. 706.)

8. Self-Constituted Missions.

§631.

In 1798, after the rupture of diplomatic relations between the

United States and France, Dr. George Logan, of Philadelphia, a

gentleman of fortune and education, a member of the Society of

Friends, and a Democrat in politics, who had served in the legislature
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of Pennsylvania, and who was afterwards a United States Senator,

made a journey to France with the ostensible object of pursuing cer-

tain scientific investigations, but mainly, it seems, with a view to im-

prove the relations between the two countries and prevent an open

war. He had numerous interviews with Talleyrand and with mem-
bers of the Directory, and was " hailed by the French newspapers as

a messenger of peace ;
" but in the United States, although the benevo-

lence of his motives was generally recognized, his unauthorized inter-

ference in international affairs was unfavorably received. By Wash-
ington his course was strongly condemned, while by Pickering, who
was then Secretary of State, it was keenly resented. Congress at its

next session passed, under Pickering's inspiration, a statute, which

was approved January 30, 1799, and which was connnonly known as

the " Logan Act," for the purpose of rendering such self-constituted

missions in the future illegal. This statute, as it now appears in the

llevised Statutes, reads as follows

:

" Sec. 5335. Every citizen of the United States, whether actually

resident or abiding within the same, or in any foreign country, who,

without the permission or authority of the government, directly or

indirectly, commences or carries on any verbal or Avritten correspond-

ence or intercourse with any foreign government, or any officer or

agent thereof, with an intent to influence the measures or conduct of

any foreign government, or of any officer or agent thereof, in relation

to any disputes or controversies with the United States, or to defeat

the measures of the government of the United States; and every per-

son, being a citizen of, or resident within, the United States, and not

duly authorized, who counsels, advises, or assists in any such corre-

spondence, with such intent, shall be punished by a fine of not more

than five thousand dollars, and by imprisonment during a term not

less than six months, nor more than three years; but nothing in this

section shall be construed to abridge the right of a citizen to ap[)ly,

himself or his agent, to any foreign government or the agents thereof

for redress of any injury which he may have sustained from such

government or any of its agents or subjects."

As to the mission of Dr. Logan, see Foster, A Century of Anun-ican

•Diplomacy, 22(!-2.'n ; Lawrence's Wlieaton (18()8), KMK? ; S .Folm

Adams's Works, Olo ; 9 id. 24:{. 244. 2V,r>, 2!):?, ;{()7 ; Randall's Life of

.Jefferson. II. 4«)7 : Wharton's State Trial.s, 20. 21 ; 1 Wharton's

Crini. Law. § 274; .yni. State Papers. For. Rel. 11. 242.

As to Pickering's sul)se(iuent violation, when out of power and in opposi-

tion, of the statute the emictment of which he had insi>ired. see

Adams's History of the United States. I\'. 2.'lt! ct se(i.

No conviction or i)rosecution is known to have taken place nnih'r this

net. although it has on various occasions lieen invoked, oflicially or

unofficiall.v. as a possihle grovuid of action against individuals who
were supposed to have infringed it.

H. Doc. 551—vol 4 29
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It was evpii oiK-e intiniatpd that it rciulorod illojral tho ar-tion of fivo of

the most oininent Aint'i'icaii hiwyprs, Messrs. Jar(Ml Innersoll, William

Rawle, J. B. McKeaii, and P. S. Dupoiiceau. of Phiiadeli)hia. and

Edward Livingston, of New York, in giving an opinion to the Span-

ish minister in the United States on a question of hiw, the opinion

being adverse to the contention of the I'nited States coneerning cer-

tain i)ending claims. " It was probably unknown to the Si)anish

,

Govei'nment," said Mr. Madison. " that the lawyers, in giving the

opinion to which it attaches so much value, violated a positive stat-

ute of their own country forbidding connnunications of any sort with

foreign governments or agents on subjects to which their own Gov-

ernment is a party." (Mr. Madison, Sec. of State, to Mi*. C. Pinck-

ney, min. to Spain, Feb. G, 1804, MS. Inst. U. States Ministers, VI.

19<5. ) A resolution was rei>ortetl to the Senate directing the Presi-

dent to proceed against them under the act, but no action on the

resolution was taken. (Foster's Century of Am. Dip. 2'2i).)

The last clause of the statute was appealed to by Mr. Seward in 18G1,

to stop certain proceedings of Mr. Bunch. British consul at Charles-

ton, S. C, in urging the Britisli government to recognize Confederate

independence. (Bernard's Neutrality of Great Britain, 18.5. and

infra, § 700.)

See, in relation to the Sackville case, and the •' Murchison corresi)ond-

ence," the report of Mr. Bayard, Sec. of State, to the I'resident,

Oct. 29, 1888, For. Rel. 188.S, II. 1(570: infra. § (>40.

III. BEGINNING A\D END OF MISSION.

1. Appointments.

(1) power of appointment.

§ 632.

" The Constitution having declared that the President shall nomi-

nate and, by and Avith the advice and consent of the Senate, shall ap-

po'nit ambas.sadors, other public ministers, and consuls, the President

desired my opinion whether the Senate has a right to negative the

(/rade he may think it expedient to use in a foreign mission as well as

the person to be appointed.

" I think the Senate has no right to negative the grade."'

Opinion of Mr. .Tefferson, Apr. 24, 1790, 7 .Jeff. Works. 4(>.'').

President Washington's message to the Senate of February 18, 1791. rela-

tive to the institution of a mission to Portugal, and nominating Mr.

Humphreys thereto, will be found in 1 Am. State I'apers. For. Uel.

127.

President .John Adams's action, in sending, x)n February 18, 1798, without

consulting liis Caldnet, the nomination of Mr. William Vans Murray
to the Senate, is told in 1 Schouler's History of the T'nited States. 4."'.0.

" The Attorney-Cieneral is of opinion that the President alone and

without the advice of the Senate can not aj^point a commissioner to

hold or make a treaty with an Indian tribe for the ]wrpose of pur-

chasing and extinguishing their title to land within the limits of the
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United States. The 12th section of the act to regulate trade with the

Indians, passed the 19th instant, prohibits every person who is not

employed under the authority of the United /States from negotiating

any such treaty or convention, directly or indirectly.

" The expression, under the authority of the United States, cannot

mean any other thing than the constitutional authority of the United

States, which it is considered can not be bestowed on any person but

by the President with the advice of the Senate."

Opinion of Cliarles Lee, At. Gen., to tlie Secretaiy of State, and commu-
nicated by Mr. IMclvering, Sec. of State, to Mr. Morris, Aug. 27, 1796,

9 MS. Dom. Let. 277.

" It appears that the Senate have been discussing the precedents

relating to the appointment of public ministers. One question is,

whether a public minister be an officer in the strict constitutional

sense. If he is, the appointment of him must be authorized by law,

not by the President and Senate. If, on the other hand, the appoint-

ment creates the office, the office must expire with the appointment,

as an office created by law expires with the law; and there can be no

difference between courts to which a public minister had been sent,

and those to which one was sent for the first time According to

my recollection, this subject was on some occasion carefully searched

into; and it was found that the practice of the government had, from

the beginning, been regulated by the idea that the })laces or offices of

public ministers and consuls existed under the law and usages of

nations, and were always open to receive appointments as they might

be made by competent authorities.''

Mr. AL-idlson to Mr. Monroe. President. May G, 18S2, :\ Madison's Worlds,

2(i7, 2C,8.

The President, under tlie Constitution, has power to appoint diplo-

matic agents of any rank, at any j)hice, and at ary time, subject to

the constitutional limitations in respect to the Senate. The authority

to make such appointments is not derived from, and cannot bo limited

by, any act of Congress, except in so far as ai)[)ropriations of money
are required to provide for the exi)enses of tliis branch of the public

service. During the early administrations of the govei'iunent. the

appropriations made for the expenses of foreign intercourse were to

be expended in the discretion of the President, and from tliis general

fund ministers whom the President saw fit to name were paid. Con-

gress, in any view, cannot require that the President sliall make re-

movals or reaj)pointments or new appointments of i)ublic minisltM-s

at a particidar time, nor that he shall ap|)oint or nutintain ministers

of a prescribed rank, at particular courts. It was tlierefoi-e luld that

where the act of March 1, 1855 (10 Stat. 01*J). declared that from and
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after the end of the present fiscal year the President shall appoint

envoys, &c., this was not to be construed to mean that the President

was required to make any such appointments, but only to determine

what should be the salaries of the officers in case they have been or

shall be appointed.

Gushing, At. Gen., 1855, 7 Op. 18G.

As to iK)wer of appointment in place of suspended diplomatic agents,

undor the tenuro of office act, see Revised Statutes, §§ 17()7 et seq.

The question of the right of the Senate to require, in reference to diplo-

matic nominations, documents which the Executive holds it incon-

sistent with public iK)licy to disclose, was presented in various

shapes in the proceedings of the Senate in 182G in refet-ence to the

Panama mission. (See 5 Am. State Pap. (For. Rel.), 834-870.) The
same question was acted on in the first session of the Forty-ninth

Congress (188(5), President Cleveland declining to acknowledge the

Senate's right to require such production.

As to the duties and need of ministers to foreign countries, see 7 John
Adams's Works, 208, 257, 203, 317; 8 id. 37, 96, 150, 381, 499; 9 id.

513, 521.

The change of name from " interpreter to legation to China " to

" Chinese secretary " in the diplomatic and consular appropriation

act of April 4, 1900, 31 Stat. 60, did not create a new office, but

merely gave a ncAv name to an existing office, and this being so it

w^as advised that a commission might issue Avithout confirmation by

the Senate, since interpreters were not so confirmed,

Griggs, At. Gen., May 11, 1900, 23 Op. 130.

The power of the President, without the advice and consent of the

Senate, to appoint agents for the purpose of conducting negotiations

or investigations has often been the subject of discussion.- The fol-

lowing examples- of such appointments may be noticed:

By a letter of October 13, 1789, President Washington requested

Gouverneur Morris, Avho Avas then in Paris, to go to London as a

private agent, and " on the authority and credit " of the letter to

" converse wath His Britannic Majesty's ministers " as to certain mat-

ters affecting the relations betAveen the tAvo countvies. At this time

neither country Avas represented in the other by a minister. On
the authority of Washington's letter, Morris Avent to London and

remained there for some months in conference Avitli the British

ministers.

10 Washington's Writings, Spark's ed. 43; Am. St. Papers. For. Rel. I.

124.

Tn June 1792, Paul Jones, then an admiral in the United States

Navy, Avas appointed by the President as a commissioner to treat

with Algiers.
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In 1816 President Monroe sent three- commissioners, Csesar A.

Rodney, Theoderick Bland, and John Graham, on a man-of-war to

the revolted Spanish colonies, to investigate affairs with a view to

recognizing the independence of those colonies should their situation

be found to warrant it. Though the Senate was in session when the

commissioners sailed, their nominations were not sent in. On ^larcli

24, 1818, Avhen the diplomatic appropriation bill came up in the

House of Representatives, Mr. Clay objected to the insertion in it

of an item of $30,000 for their expenses, insisting that if they were

(liplomatic agents they should have been nominated to the Senate.

The objection, however, was met by placing the approi)riation under

the head of incidental expenses."

In the same year President Monroe associated Isaac Chauncey, a

oaptain in the United States Navy, with William Shaler, consul

general at Algiers, to conclude a treaty w itli that country.

Ma}^ 12, 1825, John James Appleton was appointed by the Secre-

tary of State to arrange a settlement of claims against Naples.

September 12, 1829, the President associated Charles Rhind, who
held no office, and Commodore James Biddle, of the United States

Navy, with. David Offley, consul at Smyrna, to negotiate a treaty

with Turkey. They did not conclude their negotiations till ]\Iay 7,

1830.

January 26, 1832, President Jackson appointed "Edmund Roberts,

a sea captain, as a special agent to conclude treaties with Cochin

China, Siam, and Muscat. Roberts concluded treaties which were

afterwards ratified.

March 28, 1846, A. Dudley Mann was appointed by President Polk

special agent to Hanover, Oldenburg, and other (iJerman States, to

conclude treaties.

April 17,' 1847, Nicholas P. Trist, Avho was then chief clerk of the

Department of State, was appointed a counnissioner to conclude a

treaty of peace with Mexico, which he did on February 2, 1848.

March 22, 1848, Ambrose H. Sevier and Nathan Cliffoi'd wer(>

appointed by the President as special commissioners to negotiate

certain explanations of the Trist treaty.

June 13, 1849, Benjamin E. (Jreen was appointed by the President

as special agent to negotiate treaties with Hayti and Santo Domingo.

June 18, 1849, A. Dudley IMann was appointed by Pi-esident

Taylor as a special and confidential agent to Hungary, which was

then in revolt against Austria. The ITnited States had at tlie time

a diplomatic representative at Vienna.

June IT), 1850, Mann was appointed a special agent to Switzerland

to conclude a treaty.

o See annual message of President Moni'oe, 1817 ; Scbouler"s History of the

Unltad States, III. 28 ; Annals of Cong.. March 24, 1818.
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May 30, 1851, Commodore Aulick, of the United States Navy, was
appointed bv the President to conclude a treaty with Jai)an.

November 11. 1852, Aulick's powers were transferred to Connno-
dore Perry.

- January 31, 1853, Thomas J. Pajt^^e, a lieutenant in the United
States Navy, was associated with the United States minister to

Brazil and the Argentine Republic to conclude a treaty with Para-

December 2, 1850, Isaas E. Morse was appointed a special commis-
sioner to New Grenada to negotiate a treaty, in conjunction with the

American minister at Bogota.

In 1861 Archbishop Hughes and Bishop Mcllvaine were sent to

Europe by Mr. Seward, with the approval of the President and his

Cabinet, as confidential agents in relation to questions growing out
of the civil war.

In 1871 President Grant appointed B. F. Wade, Andrew D. "VMiite,

and S. G. How^e as commissioners to go to Santo Domingo and make
certain inquiries. These commissioners were appointed by the Presi-

dent under a resolution of Congress of January 12, 1871, which did
not require their appointment to be made by and with the advice and
consent of the Senate.

A. B. Steinberger was appointed by the Secretary of State, under
direction of the President, March 29, 1873, as a special agent to

Samoa. December 11, 1874, Steinberger was again appointed by the

President as a special agent to Samoa, which a special passport and a

description of his official character. Steinberger bore a former letter

from the President to their highnesses the chiefs of Samoa, who were

formally addressed as great and good friends. He was invested with

various important functions."

Commodore R. W. Shufeldt, U. S. N., November 15, 1881, was
appointed by the President as special envoy to conclude a treaty with

Corea, Avhich he did May 22, 1882. The Senate, in ratifying the

treaty, passed a resolution questioning the regularity of Shufeldt's

appointment.

William Henry Trescot, November 28, 1881, was appointed by the

President and connnissioned as a special envoy, with the rank of

minister plenipotentiary, to the Republics ofChile, Peru, and Bolivia,

" until this authority shall be revoked by the President of the United

States." In instructions of November 30, 1881, to Mr. Trescot, Mr.

Blaine said :
" This commission will not supersede the ordinary

duties of the ministers, plenipotentiary and resident, now accredited

to those governments. But, as they will be duly informed, all com-

munications and negotiations connected with the settlement of the

o H. Ex. Doc. 161, 44 Cong., 1st sess.
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pending difficulties between Chile and Peru and Bolivia, so far as this

government may deem it judicious to take action, will he transferred

to your charge.''" On Dec. 19, 1881, however, Mr. Trescot's nomi-

luition was sent to the Senate, and on his confirmation he was recom-

missioned, Dec. 21, 1881, " during the pleasure of the President of

the United States."

Gen. U. S. Grant and AVilliam Henry Tres'cot were on August 5,

1882, nominated to the Senate as commissioners on the part of the

United States to negotiate a connnercial treaty with Mexico; they

were duly confirmed, and on Aug. 7, 1882, were commissioned.

Reference is here made to the tAvo foregoing cases, as they are

sometimes given as examples of Executive appointment without nomi-

nation to the Senate.

George H. Bates, in July, 1886, was appointed a special commis-

sioner to Samoa and was empowered to conclude a treaty with Tonga,

which he did. The treaty was duly ratified.

Nov. 18, 1887, Thomas' F. Bayard, Secretary of State ; William L.

Putnam, of Maine, and James B. Angell, of Michigan, were invested

hy the President " with full power, jointly and severally, for and in

the name of the TTnited States, to meet and confer with plenipoten-

tiaries representing the Government of Her Britannic Majesty," for

the purpose of adjusting questions relating to the northeastern fish-

eries, and any other questions Avhich might be submitted to them, and

to conclude treaties in the ])remises, subject to the final ratification

of such treaties by the President, by and with the advice and c(m-

sent of the Senate. A treaty was concluded Feb. 15, 1888. In an

adverse report upon it. May 7, 1888, Mr. Edmunds, from the Com-
mittee on P^oreign Relations, referring to the a])pointment by the

President, without the advice and consent of the Senate, of the

American plenij)otentiaries, held '" in reserve, for the time being,

these grave (questions touching usurpations of unconstitutional }>owers

or the iil)iise of those that may be thought to exist on the part of the

Executive."'' In a minority report, on the other hand, the power of

the President to select special agents for the conduct of negotiations

without submitting them to the Senate was maintained on tlie

strength of i)recedents.'' In the debates on the treaty Mr. Slier-

man, who was then chairman of the Connnittee on Foreign Re-

lations, and who had concui-red in the adverse report, exjiressed his

dissent from its suggestion of a want of constitutional i)ower in the

President to appoint agents to conduct negotiations. *' The I'resi-

dent ot the United States." said Mr. Sherman, ''has the jjower to

projjose treaties, subject to ratification by the Senate, and he may use

" MS. Inst. Chile, XVI. .'547.

'' Coiifid. H('iK>rt. No. :'.. .'lO ('(tui;. 1 sess. Id-T
c Id. 108-1.S4.
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such agencies as he chooses to employ, except that he can not take any
money from the Treasury to pay those agents without an approj^ria-

tion by law. He can use such instruments as he pleases. ... In

my judgment, he has a right to use such means as are necessary to

bring about any treaty. I sui)pose precedents have been quoted by

the Senator from Alabama
|
Mr. Morgan, who jjrepared the minority

report] to sustain that positicm. I do not disagree with him, nor

does this controversy turn upon that point." "

March 11, 1893, James H. Blount was appointed by President

Cleveland as a special commissioner to investigate and report upon

the revolution by which the Queen's government in the Hawaiian
Islands was overthrown, and upon the sentiment of the people toward

the existing authority. Mr. Blount was furnished with a letter of

credence to Mr. Dole, the president of the provisional government;

and in this letter, as well as in his instructions, Mr. Blount's authority

was declared to be '" paramount " in all matters afi'ecting the relations

of the United States to the islands, while Mr. Stevens, the American

minister at Honolulu, Avas requested to continue till further notice in

the performance of his functions as regarded '' the conduct of the

usual business of the legation." The investing of Mr. Blount with

paramount authority was made the subject of special criticism in dis-

cussions in Congress.^ In a report from the Committee on Foreign

Relations of the Senate, Feb. 26, 1894, Mr. Morgan, chairman,

expressed the opinion that there was no irregularity in Mr. Blount's

appointment. Messrs. Sherman, Frye. Dolph, and Davis, how-

ever, while generally concurring in Mr. Morgan's majority report,

cxj)ressed the opinion that the appointment of Mr. Blount as '^ special

commissioner " to the Hawaiian government, under letters of cre-

dence and of instruction, which declared that " in all matters atfectin**

relations Avith the government of the Hawaiian Islands, his autliority

is paramount," was an unconstitutional act, since his appointment

was not submitted to the Senate, which was then in session.*"

April 12, 1899, Bartlett Tripj) was appointed by President McKin-
ley commissioner to the Samoan Islands, for the purpose of reaching,

in conference with commissioners of Germany and (Jreat Britain, a

satisfactory adjustment of pending questions.''

July 19, 1900, during the siege of the foreign legations in Peking,

the President appointed William Woodville Rockhill as " commis
sioner of the United States to China, with diplouuitic j^rivileges and

immunities." ''- Mr. Rockhill afterwards acted as counselor and ad-

"Cong. Record, Aug. 7. 1888. pp. 7285, 7287.

6 See, for instructions, etc.. For. Kel. 1894, Ai)p. II. 4(57-470. See nlso, Cong.

Record, Dee. l.S. 189:}. p. 199; Dee. 20. p. A\\\ ; Jan. 11. 1894. p.. 099.

c S. Report 227. W.\ Cong. 2 sess. xxv.. xxxiii.. xxxv.
d For. Rel. 1899. 015.

« Supra, p. 440.
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viser of Mr. Conger, the American minister to China, in the nego-

tiations, and on Feb. 23, 1901, when Mr, Conger left Peking on

leave of absence, with permission to visit the United States, was

appointed by telegraph as plenipotentiary to continue the negotia-

tions on the part of the United States, which he did till the signa-

ture of the final jirotocol, Sept. 7, 1901."

(2) CONDITIONS AND QUALIFICATIONS.

§ 033.

" No compensation provided for any officer " mentioned in sec.

1675, fixing the salaries of diplomatic officers, " or for any assistant

secretary of legation, or any appropriation therefor, shall be appli-

cable to the payment of the compensation of any person appointed

to or holding any such office who shall not be a citizen of the United

States; nor shall any other compensation be allowed in any such

case."

Rev. Stats, of the United States, see. 1744.

The appointment of a foreign minister is not complete, and the

Secretary of State is not bound to issue his instructions and order him
to his post, until he has executed such bond as is re(|uired of him by

law.

WiUiauis v. United States, 23 C't. CI. 4().

o S. Doc. <i7, .'>" Cong. 1 sess. ; For. Hel. 1901. App. .•'.-4. Fel). 2."., liMil, there

was issued to Mr. Rockhill the following full power

:

WILLIAM McKINLEY.

President of the Ignited States of America.

'ro all to irlwm ihrs^c prcKCuts ahall come, f/rrrliii;/:

Know ye. that reposing special trust and confidence in the integrity, pru-

dence, and ahility of William Woodville Rockhill, Connnissioner of the United

States to China. I have invested him with full and ;ill manner of i>ower and

autliority, for and in the name of the United St.-ites to meet and confer with

any person or ])ersons duly authorized thereto hy the (Jovevnmcnl of His

Majesty the Emperor of China, and with the I'lenipotentiai-ics of the I'owers,

they heing invested with like j)ower and authority, .iiid with him or them to

conduct on the part of the Ignited States, the negoti.-itions for a settlement of tli<'

pending (juestions between the I'owers and China.

In wri'NEss whereof I have caused the seal of the United States to he

hereunto afii.xed.

Given under my hand at the city of Washington the twenty-fifth day of Feb-

ruary, in the year of our Lord one thousand nine hundred and one. and of the

Independence of the United States the one hundn'd and twenty fifth.

Wll.LIA.M McKlM.EV.
By the President

:

John IIay,

Secretary of State.

[seal.]
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"As a general rule, no government sends to, or at least continues

in, another country a minister of a higlier grade than that country

may reciprocate. This rule, however, is by no means invariable, and'

for various reasons it seems to be proper to leave it to the President

to determine the cases in which exceptions ought to be made. There

are not sufficient advantages in having ministers of the highest grade

accredited to all governments—the most inconsiderable as well as

the most important—to justify a departure from a long prevalent

and common usage, with many good reasons to sustain it.'^

Mr. Marcy, See. of State, to Mr. Pennington, chairman of the Committee

on Foreign Affairs, House of Representatives, May 2.S, 1S5(>, 7 MS.

Report Boolv, 274.

" In ancient and more barbarous times, when nations had been inflamed

by long wars, and the people wrought up to a degree of fui'y on

both sides, so as to excite apprehensions that ambassadors would

be insulted or massacred by the ]K)i)ulaie, or even imprisoned, as in

Turkey, sovereigns had insisted that ambassadors should be ex-

changed, and that one should be held as a hostage for the other. It

Jiad even been insisted that a French ambassador should embark at

Calais at the same hour that an English ambassador embarked at

Dover. But these times were passed. Nations sent ambassadors

now as they pleased. Franklin and his associates had been sent to

France ; Mr. Jay had been sent to Spain ; I bad been sent to Holland

;

Mr. Izard had been commissioned to Tuscany ; Mr. W. Lee to Vienna

and Berlin, without any stipulation for sending ministers in return.

We had a minister in London three years, without any minister from

England in return. We have had a minister at Berlin without any

from Prussia." (Patriot Letters. No. 10, 9 .John Adams's Works,

271.)

" The Chevalier de Pinto informs me that he has written to his court

for explanations upon some i)oints. and expects an answer in a few

days. When it arrives, he will call upon me. In the meantime, be

says, his court is solicitous to send a minister to America, but that

etiquette forl)ids it, uidess Congress will agree to send one to Lisbon.

They would send a minister to New York, if Congress would return

the compliment; but. if Congress will not send a minister j)lenipo-

tentiary. they wish to send a resident, or even a charge d'affaires;

but etiquette will not i)ermit this, unless Congress will send a resi-

dent or charge d'affaires to Portugal." (Mr. ,1. Adams to Mr. .Teffer-

son, .Tan. U). 1780. 8 .Tohn Adam's Works. .".(iC.)

"Negotiation, in the present state of things, is attended with peculiar

difficulties. As the King of (Jreat Britain twice i)roposed to the

United States an exchange of ministers, once through Mr. Hartley,

and once through the Duke of Dorset, and when the linitetl States

agreed to the proposition, flew fi'om it; to send a minister again to

St. .James's till that ccmrt explicitly jtromises to send one to America,

is a humiliation to which the United States ought never to submit.

A remonstrance from sovereign to sovereign cainiot be sent but by an

ambassador of some order or other ; from minister of state to minister

of state it might l)e transmitted in many other ways. .\ remonstrance,

in the form of a letter from the American minister of state to the Duke
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of Leeds, or whoever may be secretary of state for foreign affairs,

might I)e transmitted tlirough .m envoy, minister i)IeiiiiM)tentiary, or

ami)ass!fdor of the President of the United States at Paris. Madrid,

or The Hague, and tlu'ough the liritish ambassador at either of tliose

courts. The utmost length that can now l>e gone, with dignity, would

be to send a minister to the court of London, with instructions to

present his credentials, demand an audience, make his remonstrance;

but to make no establishment, and demand his audience of leave, and

quit the Kingd<mi in one, two. or three months, if a minister of cfjual

degrt^^ were not apixiinted. and actually sent, to the I'resident of tiie

United States from the King of Great Britain." (Vice-President

Adams to President Washington, Aug. 20, 17fK). 8 John Adams's

Works, 4!M).)

See also 7 .John Adams's Works, 451, 452; 8 id. 4.

Ml". Jackson, British minister at Washington, having been dismissed by

the United Statt»s for cause, and the British government having for

some time left the legation at Washington in the custody of a charge

d'affaires, Mr. Pinkney. the American minister in London, was in

structed to turn tlie legation over to a charge d'affaires and come
awa.v oh leave, unless the British governnuMit sliouhl appoint anotlier

minister to the United States. (See infra. S <>40. i>. 51o.

)

In Pr<>sident Monroe's Caltinet. on Januaiy 2. ISIO. the question of send-

ing ministers to the new South American states coming up, Mr. J. Q.

Adams argued that " it is not consistent with our national dignity to

be the tirst in sending a minister to a new power. It had not been

done by any European power to ourselves." But receiving ministers

was, "by our Constitution, an act of the Executive's authority, (ieii

eral Washington ha<l exercised it in recognizing the French Republic

by the reception of Mr. (Jenest [(Jenet). Mr. Madison had exercised

it by declining several .vears to receiv^, and by Anally receiving, Mr.

Onis." (4 J. Q. Adams' Mem. 2(m;.)

In a note of March 18. 1798, to Messrs. Pinckney, ^Marshall, and

Gerry, American envoys to France, Talleyrand, after reviewing the

questions ])ending between the two countries, declared that the Ex-

ecutive Directory, of whom the envoys had not yet had an audience,

was "disposed to treat with that one of the three whose opinions, })re-

sumed to be nu)re impartial, pi'omise, in tlu> course of tlie explana-

tions, more of that reciprocal confidence which is in(lisi)ensab]e.*'

The envoy thus referred to was Gerry. Early in Api'il Pinclvnev

and Marshall left Paris, (lerry remained behind, but was rebuked

and recalled.

In a message to Congress of June "21. 1708. President Adams de-

clared that he would never send another minister to France without

assurances that he would be " received, respected, and honoi'tMl as the

representative of a great, free, powerful, and inih'pendent nation."

And in his second annual message President Adams. icI'eiTing to

the circumstance that the French (government had " in a (|nalified

manner declared itself willing to receive a minister from the Fnitt'd

States for the purpose of restorinir a good understanding." said :
••' It
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is unfortunate for professions of this kind that they should be ex-

pressed in terms which may countenance the inadmissible pretension

of a right to prescribe the qualifications which a minister from the

United States should possess."

Subsequently, on receiving an assurance that " whatever plenipo-

tentiary " the United States might send " in order to terminate the

existing differences between the two countries" would " undoubtedly

be received with the respect due to the representative of a free, inde-

pendent, and powerful nation," President Adams appointed new
envoys.

Am. State Papers, For. Rel. II. 158, 1G4, IGG, 185, 210, 229 ; Moore, Int.

Arbitrations, V. 4423-4427.

" Very soon, therefore, after entering on the office of Secretary of

State, I recommended to General Washington to establish, as a rule

of practice, that no person should be continued on foreign mission

beyond an absence of six, seven, or eight years. He approved it. On
the only subsequent missions which took place in my time, the persons

appointed were notified that they could not be continued beyond that

period. All returned within it except Humphreys. His term was
not quite out when General Washington went out of office. The suc-

ceeding administration had no rule for anything; so he continued.

Immediately on my coming to the administration, I wrote to him
myself, reminded him of the rule I had communicated to him on his

departure ; that he had then been absent about eleven years, and con-

sequently must return. On this ground solely he was superseded.

Under these circumstances, your appointment was impossible after

an absence of seventeen years. Under any others, I should never

fail to give to yourself and the world i)roofs of my friendship for

you, and of my confidence in you. Whenever you shall return, you

will be sensible in a greater, of what T was in a smaller, degree, of

the change in this tuition from what it was when we both left it in

1784. We return like foreigners, and, like them, require a consider-

able residence here to become Americanized.
" There is no point in which an American, long absent from his

country, wanders so widely from its sentiments as on the subject of

its foreign affairs. We have a perfect horror at anything like con-

necting ourselves with the politics of Europe. It would indeed be

advantageous to us to have neutral rights established on a broad

ground; but no dependence can be i)laced in any European coalition

for that. They have so many other by-interests of greater weight

that some one or other will always be bought off."

President Jefferson to Mr. Sliort. Oft. t\. 1S01, 2 Randall's Life of .lefifer-

son, 672.

See 3 Schouler's Hist. U. S. 122. instancing Illustrations of Mr. Jeffer-

son's position above stated.
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2. Credentials and Reception.

(1) letters of credence, and of recall.

§034.

" 7. In most cases, a mission of the United States will be found

already established at the seat of government and still in charge of

the outgoing representative or of a charge d'affaires ad interim.

In either case, the newly-arrived represefitative should seek, through

the actual incumbent of the mission, an informal conference with the

minister for foreign affairs, or such other officer of the government

to W'hich he is accredited as may be found authorized to act in the

premises, and arrange with him for his official reception. lie should

at the same time, in his own name, address a formal note to the min-

ister for foreign affairs, communicating the fact of his api)ointment

and his rank and requesting the designation of a time and place for

presenting his letter of credence.

" 8. Should the representative be of the grade of ambassador

extraordinary and plenipotentiary, envoy extraordinary and minis-

ter plenipotentiary, or minister resident—in any of which cases he

will bear a letter of credence signed by the President and

addressed to the chief of the government—he should, on asking audi-

ence for the purpose of presenting the original in i)erson, conmiuni-

cate to the minister for foreign affairs the open office copy Avhich

accompanies his original instructions. He will also, for the comple-

tion of the archives of his mission, prepare and retain on file a copy

of his letter of credence.

" 9. If the diplomatic representative be of the rank of charge

d'affaires, bearing a letter of credence addressed to the minister for

foreign affairs, he should, on addressing to the minister the fornud

note prescribed in paragraph 7, communicate to hiui the office copy

of his letter of credence and await the minister's pleasure as to

recoiving the original in a ])ersonal interview.

" 10. On the occasion of presenting ceremonial letters of credeiu'c

or of recall to the head of the government, it is usual at most capi-

tals for the retiring or incoming di[)l()matic representative to iw.xko.

a brief address pertinent to the occasion. 1'his address should be

written and spoken in English by the representative of the Tnited

States. Before the day fixed for his audience of receplion oi* of

leare-taking, the diplomatic rei)resentative should furnish to the

minister for foreign affairs a copy of his pro}K)sed reinai-ks. in order

that a, suitable reply thereto may be prei)are(l. A coi)y of the

address and of the reply must be sent to the Department of State."

lustruotions t(» Diplomatic OHiihts of the T'liited States ( ISOTl. sees. 7~10.

See, as (jj" letters of credence," J. g. Adams' Mem. IV. 2:51.
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"I had the honor of rea»ivin<r your letter of 11 March, enclosing a

letter from the King of Sweden, CMiarles John, and addressed to the

President and Senate of the United States, announcing the decease*

of the late King. The I*resident's answer is herewith enclosed

;

which you Avill deliver in person to the King, together with your own
letter of credence. A copy of it also is transmitted, which, jiccording

to the usage, you will communicate to the minister of foreign a flairs

before you deliver the original.

" By the third section of the second article of the Constitution of

the United States, it is provided that the President ' shall receive

ambassadors and other public ministers.' It is therefore to him that

their credential letters and all public letters of foreign sovereigns to

the Government of the United States should be addressed. Neither

the House of Representatives nor the Senate, nor the two Houses in

Congress assembled, hold correspondence with foreign princes, or

states. The European sovei'eigns, none of whom appear to under-

stand or to have attended to this part of our Constitution, have ad-

dressed their letters sometimes to the Congress of the United States,

sometimes to the President and Congress, and sometimes to the

' United States.' This is the first letter which has been addressed to

the President and Senate; a formula probably suggested to the

Swedish Government by the occasion which they have had to observe

the agency attributed to the Senate by our Constitution Avith regard to

the ratification of treaties, and to the appointment of our own i)ublic

ministers abroad. This conclusion is, however, incorrect, because,

as I have noticed, the authority to receive foreign ministers is vested

exclusively in the President, and in practice all the letters from for-

.

eign sovereigns, however addressed, are opened and .answered only

by him. You may take occasion to state this to the S^vedish minister

of foreign affairs, as a reason why the King's letter, though addressed

to the President and Senate, is answered only by the President. At

the same time you may intimate that, although its address should

have been to the President alone, he was disinclined to be punctilious

on a mere point of form, and received it without hesitation, not doubt-

ing that the style of address conformable to our Constitution, when
known to the Swedish Government, will in the case of any future

correspondence be observed."

Mr. Adams, Sec. of State, to Mr. Russell, chnrst'' (Vaffaires to Swinlon. No.

2, May 24, 1818. SMS. Inst. U. States Ministers. VIII. 182.

See, also, Mr. Randolph. Sec. of State, to the President, Oct. 14, 17!)4, 8

MS. Dom. Let. 3.39.

"According to usual precedent aniong western nations new letters

would be forwarded accrediting the minister to the new sovereign,

and for many reasons of propriety and general convenience foreign

representatives would in general be required to proviae themselves
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•Avith new credentials upon the accession of a new soverei^j^n, or on the

occurrence of a change in the head of the Government."

Mr. Fish, Sec. of State, to Gen. Schenck, luin. to Enghuul, No. 710, Ai»ril

27, 1875, MS. Inst. Gr. Br. XXIV. 50.

June 4, 1885, Mr. Denby, American minister iit Peking, wus given a letter

of credence to " His Imperial Majesty the Emperor of ('hina." This

letter was signed by President Cleveland. The original was retained

by Mr. Denby after his arrival at Peking, as the Emperor was not

then granting audiences to foreign ministers. In 1891, when, on the

termination of the regency, the foreign ministers were received by

the Emperor on his assuming the imperial power, Mr. Denby re-

quested a new letter of credence, President Cleveland having l)een

succeeded by President Harrison. The Department of State sent

the letter, but explained :
" You will by this time have seen that it is

sent to you by way of rttly marking the termination of the regency and

the assumption of the reins of government by the Emperor. It i^s

not customary to issue new credential letters here on the inaugura-

tion of a President, the connnissions signed by the outgoing President

continuing in full force until a successor is named." (Mr. Blaine,

Sec. of State, to Mr. Denby, min. to China. No. 003, March 30, 1801,

For. Rel. 1801, 302, 303. See, also, same to same. No. 584, Jan. 27,

1891, id. 363.)

With reference to the assumption by the King of Corea, on Octo-

ber 12, 1897, of the title of Emperor, the Department of State said

:

" The Department . . . understands . . . that it is not a

change of government, but merely a change of style on the part of
' the chief ruler of the country,' and as such needs no formal entrance

upon new relations, as in the case of a revolutionary government

assuming j)ower, or a dynastic or constitutional change in the organi-

zation ajid function of a state.**

Mr. Sherman, Sec. of State, to Mr. Allen, charg**' d'affaires, Nov. ,30. 1897,

For. Kel. 1898, 485.

The phrase "chief ruler of the country" was used in describing tlie

Corean King in the Chinese text of the treaty between the T'nited

States and Corci!.

It appears that no government reaccredited its envoy, but the reju'c-

sentatives of Russia. Japan, and the United States, and i)erhai)s of

other ))owers, recognized His Majesty's new rank and congratul.-ited

him upon it. (Mr. Allen, charge d'affaires, to Mr. Sherman. Sec. of

State. Fel). 12. 1S0S. For. Pel. 1808, 480, 487. 400.)

" I have the honor to acknowledge the receipt of your note of the

20th instant, enclosing a cojn' of an autograi)h letter froui the l^resi-

dent of Costa Kica to the President of the United States accrediting

Mr. Manuel Aragon as the delegate of Costa Kica to the conference

of American States, and asking the designation of a day for the

formnl presentation to the President l)v Mr. Aragon of liis original

letter.

" I beg to inform you. in rejily, that the (\)ngress being an inde-

pendent body, of e(|ual delegates, the credentials of its members are
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not necessarily addressed to any one ot" tlie governments taking

part therein, but, following the usual procedure in such cases, are

(exhibited by the delegates to each other, as their j^lenipotentiary

powers to meet and discuss the objects of their mutual conference.

This will be done, of course, when the delegates meet on Tuesday,

the 2d ])roximo, at V2 o'clock noon, in the diplomatic audience room

of the Department of State. Innnediately thereafter the members
of the conference will be presented in a body to the President of the

United States."

Mr. Adee, Act. Sec. of State, to Senor Don I'edro Perez y Zeledon, Sept.

24, 1889, MS. Notes to Costa Rica, II. 115.

A diplomatic officer, on ending his mission, presents to the sov-

ereign or govermnent to Avhich he is accredited a letter of recall.

Unless he should be obliged to leave sooner, it is custonuiry for him
to present it in the same audience in which his successor presents

his letter of credence. If the retiring officer should not receive his

letter of recall in season to present it prior to his departure, his

successor, or (under special instructions) the charge d'affaires ad

interim, may deliver it in such manner as may be indicated by the

minister for foreign affairs.

Instructions to tlie Diplomatic Offlcers of the United States (1897), sees.

11, 12.

In 1868 Mr. George Bancroft, while minister to Prussia, was
specially accredited to Bavaria, AViirtemberg, Baden, and Hesse, for

the purpose of concluding naturalization treaties, and was received

at those courts. In 1871 he was furnished with new credentials as

minister to the Oerman Empire. On his retirement, in 1874, he sug-

gested that he should be furnished with letters of recall, not only to

the German Emperor, but also to the South German courts, to which

he was in 1808 specially accredited. The Department of State,

April 21, 1874, replied :
" On examination of the precedent established

in the case of Mr. AVheaton, who while minister at Berlin was em-

powered to conclude treaties with other German states, it is found

that it was not deemed expedient at that time to authorize Mr. Whea-
ton to jiresent special letters of recall. The Department regards the

decision then made as correct, and adheres to it in the present case."

Mr. Bancroft therefore was furnished with letters of recall only to

the German Emperor.

It transpired in 1895, some years after Mr. Bancroft's death, that he

still officially stood as the diplomatic representative of the United

States to Bavaria.

Mr. Fish, See. of State, to iMr. Bancroft, April 21, 1874, For. Kel. 1874,

444 ; Mr. Uunyon, anib. to Germany, to Mr. Oluey, Sec. of State, Oct.

2, 1895, For. Rel. 1895, I. 479-480.
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(2) PRESENTATION OF.

§ 635.

" The ceremonies observed with respect to Mr. Fauchet^ the minister

plenipotentiary of the French Republic, upon his arrival at Phila-

delphia, in February, 1791^.

'* Immediately on his arrival he waited on the Secretary of State

and communicated to him a copy of his letters of credence.
*' The Secretary informed him that he would impart them to the

President and let him know the President's pleasure.
'' On the same day the copy of the letters Avas laid before the Presi-

dent, who, having examined them, appointed the succeeding day at 12

o'clock for the presentation of the minister.

" This was announced to the minister in a note from the Secretar}',

in which he informed him that he should return his visit at eleven

o'clock, and would then proceed with him in his carriage, at the ap-

pointed hour, to the President.

"Accordingly, a few minutes before twelve, the Secretary reminded

the minister of the approach of the hour, and they both went to the

President's in the Secretary's carriage.

" The President's private secretary received them, and they were

shewn into a room, where the President was sitting alone.

" Upon their entering and bowing he arose and bowed, and the

Secretary, who 2)receded the minister, said to the President ' that he

begged leave to present to him M. Fauchet, who had been nominated

as the minister plenipotentiary of the P^rench Republic'
" The minister then presented to the President his sealed creden-

tials, adding such complimentary expressions as the occasion sug-

gested.

''The President, having received them, retired to his seat and de-

sired the minister and the Secretary to sit, two chairs being prepared

for this purpose.
'' lie then opened the sealed credentials and delivered tlieni to the

Secretary, who rose and read them standing.

"After this, the President said that he received M. Fauchet as the

minister plenipotentiary of the French T\epul)Ii('. sul)joining >ome

friendly expressions towards the French nation.

" The minister replied in a complimentary style of thanks.

"The President, minister, and Secretary being again seated, after

some ordinary discourse, and a convenient pause, the two last retired.

taking leave.

" The vSecretary then carried the minister into another I'oom. where

Mrs. Washington was. and introduced him to her.

H. Doc. 551—vol 4 30
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" He afterwards accompanied him to the President's public room on

Tuesday and Mrs. AVashin<i:ton's on Fri(hiy.

*• The President invited him to dinner on the fourth day after

presentation, together with the Vice-President, governor of Pennsyl-

vania, a member of the Senate from each State, the heads of Depart-

ments, and the Attorney-General of the United States.*'

MS. Doiii. Let. 70. See, als«), Mr. RaiKloli)h, Bet-, of State, to M. Fauchet.

Feb. 22. 17!»4, id. 09.

For .John Adams" account of his presentation to (ieo. III. and the Queen,

see 1 Lyman's Dip. of the V. S. .159.

For the details of the reception of Gerard, the first French minister to the

Ignited States, by Congress, in July, 1778, see id. 57.

See Mr. Jay, Sec. for For. Aff.. to Mr. Van Berckel, Feb. 25, 1788, li Am.
Let. :3;32.

As to China, see infra. § 087.

" Yesterday Mr. Freire presented to me his credentials from the

Queen of Portugal, as her minister resident. He is styled the Cheva-

lier Gyprian Ribeiro Freire. They are in substance correct, tho', from

an ignorance of our Constitution, he is said to be sent to reside near

the Congre.sH. Being satisfied that he would be received, I inter-

changed the usual civilitj^ of language. He expressed a desire to

visit Mrs. Washington. I reuuirked that he nuist be sensible that I

coidd not absolutely recognize him as minister luitil he was accepted

by the President. He answered that he was aware of it. I then

told him that, as gentlemen not in public character waited on Mrs.

AYashington on a Friday night, I would accompany him then, and

introduce him as Mr. Freire, but nuist reserve my annunciation of

him to her in the quality of minister until you had received him. So

this etiquette stands, and, I believe, on grounds of i)ro})riety."

Mr. Randolph, Sec. of State, to the I'resident. Oct. 14. 1791. 7 MS.- Dom.

Let. 339.

" Some misunderstanding having taken place, in former instances,

in the intercourse between the (iovermnent of the United States and

the members of the diplomatic corps, it is proper that certain rules

should be adopted to prevent the like in future.

"The augmentation which has already taken place in the dij^lo-

matic corps in the United States, and the probability that it will still

further augment, is a strong argument in favor of such rules.

'' In adopting tiiese rules, attention is due to the usage of European

governments in their intercourse with each other. Some attention

is also due to that which is applied to the ministers of the United

States by the several P^uroi)ean governments at which they have

been represented.

" The following is believed to be a correct statement of the rules

practised in certain European governments:
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" When a foreign minister arrives at London, Paris, St. Peters-

burg, or other European court, he obtains an interview of the secre-

tary of state for foreign affairs, and delivers to him a cop}' of his

letter of credence. The secretary of state afterwards, on a day

fixed, presents him to the sovereign, to whom he delivers the original.

On that day, or as soon as convenient, he visits all the secre'taries, or

heads of the government.
" The foreign minister's wife, who has claims incident to the sta-

tion of her husband, makes a visit at the same time to the wives of

the secretaries, or heads of the government.
" When foreign ministers leave the seat of government, to travel

in the interior, they give notice of it to the secretary of state for

foreign affairs. They likewise give notice of their return home."'

Informal paper transmitted l)y Mr. Monroe, See. of State, to Mr, Serurier,

French min., May 5, 1814, MS. Notes to For. Leg. II. 129.

"At these audiences [those of President Monroe with foreign min-

isters at Washington
I
the President observes the usual forms prac-

ticed by European sovereigns on similar occasions. That is, he re-

ceives them standing, dressed in a half military uniform or a full suit

of black. The ministers are in full court dress. He stands in the

center of the drawing-room, and I accompany them, keeping the

right hand. On receiving the letter the President hands it, unopened,

to me. . . . The President has a general answer to the short

addresses which the ministers make in delivering these letters, namely,
' that the United States takes a great interest in everything that con-

cerns the happiness of their sovereign,' Avith very little variation

adapted to each particular case. He makes no other conversation."

4 Memoirs of J. Q. Adams. .314.

" The diplomatic agents who are accredited to the President usually

transmit to the Dej)artuient a copy of their letter of credence, with a

note re(piesting the api)ointnu'ut of a time for tluMu to present the

original. A copy of the remarks which they may think })r()i)er to

make on the occasion, frecpiently accompanies their note asking for a

l)resentation. and is submitted to the President in order that he may
prepare a suitable reply. It has not of late been decMued necessary io

write out this answer. The Secretary of State usually acconi])anies

the diplomatic agent to tlie President on his first presentation, but

this is not deemed necessary on subsequent occasions."

Mr. Marcy, See. of State, to Mr. Almonte, .Tan. 27, IS."., MS. Notes to

Mex. VII. 14.

"As the presentation of an envoy's credentials, when they are ad-

dressed to the President by the chief of the f<nTign state which sends

him, is performed in private audience, the ceremonial is simple.
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Upon the receipt of the appointed envoy's note submitting an office

copy of his letter of credence and requesting the assignment of a day

and hour for his reception, the President's directions in the premises

are sought, and the Secretary of State informs the envoy of the time

designated, adding that if he will visit the Department of State a few

moments before the hour fixed, it will afford him pleasure to accom-

pany him to the Executive Mansion and present him to the President.

" Upon the envoy's responding to this invitation, the Secretary of

State accompanies him in person and presents him by name and title

to the President, who receives him in one of the private reception

rooms of the Executive Mansion. The envoy pronounces a written

address, of which a copy has previously been furnished to the Secre-

tary of State, and delivers his sealed letter of credence, whereupon the

President in turn reads the reply which has been prepared in advance.

After a few moments of informal conversation the envoy withdraws.
'' The audience is entirely private, no one but the Secretary of State

being present. No formalities of military parade accompany the

envoy's visit either to the Department of State or to the Executive

Mansion."

Mr. Bayard, Sec. of State, to INIr. Varas, Feb. 7, 1889, MS. Notes to Chile,

VI. 361.

" There is no maxim more clearly se^^tled in all courts, and in all

negotiations between nations, than that sovereign should always speak

<o sovereign and minister to minister. I am not at all surprised,

therefore, although I am much mortified, at having my memorials to

their High Mightinesses, and to his Most Serene Highness, re-

turned to me, with the letter inclosed from Mr. Fagel. I should have

had a letter of recall, signed by the President of Congress, by their

order, and addressed to their High Mightinesses. There is a similar

irregularity in my recall from the British court; for, although my
commission is limited to three years, yet my letter of credence to his

Majesty has no limits at all. If the omission of a letter from Con-

gress to the King, upon this occasion, should not be taken as an

offense, it will not he because it is not observed ; but from motives too

hiuniliating to Congress, as well as their minister here, to be ex-

plained."

Mr. Adams to Mr. .Jay. Feb. Ki, 1788, 8 .John Adams's Works. 478.

" I have this morning had the honor of submitting to the President

your letter of yester{hiy.

" As I am nnich pressed for time at this moment, I shall only an-

swer so much of it as relates to your request of presenting your suc-

cessor, Mr. Adet, to the President of the United States.

" The usage which has been established on this occasion by our

Government is, that a new foreign minister be presented to the Presi-
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dent by the Secretary of State, no person being present but the

President, the new minister, and the Secretary; that the preceding

minister, having letters of recall to be delivered to the President, is

entitled to a formal audience; but, this case not now existing, the

arrangements concerning it need not be mentioned ; that, generally

speaking, if the preceding minister who is withdrawn, haviug no

letters of recall to be delivered, wishes to pay a resjx'ctful civility to

the Chief JVIagistrate, by a visit for taking leave, he will be received

with pleasure, but without the formality of an audience. If, there-

fore, this last mode be one which you desire, I will with- great cheer-

fulness attend you to the President's to-morrow, or at an}' other time

more agreeable to you."

Mr. Randolph, Sec. of State, to Mr. Faucbet, French min., June Ki. 1795,

8 MS. Dom. Let. 259.

" On arriving at his post the minister's first dnty is to inform the

minister for foreign affairs of his arrival, and of his character, and to

request -an interview for the purpose of asking an audience for the

purpose of presenting his credentials to the head of the state. He is

usually received at once hy the minister, and 1)V the sovereign as soon

as an interview can be arranged, though in case of absence or illness

there may be a delay of weeks, if not of months. Eticpiette, however,

denumds that the audience for presenting credentials should take

place as early as possible. These audiences are either public or

private. In the first the minister is accompanied by the minister of

foreign affairs, generally followed by his own secretaries, and goes to

the palace in more or less state, according to the customs of the j)lace;

for these vary greatly in different capitals. For an ambassador a

state carriage is always sent. This is not always the case with the

minister in a capital where ambassadors also reside, it being con-

sidered desirable to draw distinctions of ceremony between the two.

In small countries, where there are no ambassadors, a state carriage

is usually sent for the minister, in some cases accompanied by an

escort. At a formal audience all parties are shmding: the minister

enters, is introduced to the sovereign by the niinistei- of foreign

affairs, addresses a few words to him stating his character, and }nv-

senls his letters of credence. These the sovei-eign lakes, sometimes

goes througli the formality of reading them, and replies briefly to the

minister. After the formal i)art of the audience is over, there is

generally a friendly conversation of a few moments, and the cere-

mony ends in much the same way as it began. In some counlries it

is expected that a formal speech will be made by the ministei- to the

sovereign, and a formal reply made. In such cases the speech is

written out in advance and given to tlie minisler of f'oi-eign atl'airs.

who returns a copy of the reply before the audience lakes i)lace.
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This is in order to prevent embarrassment, as well as to see that noth-

ing impleasant be said. In some countries, as in llussia, a minister

is nearly always received in j)rivate audience. He goes to the palace

alone, is met by the (irand Master of Ceremonies, conducted to the

Emperor, introduced into his room, and is left alone with him. After

a word or two the Emperor requests the minister to be seated; and

the conversation is informal."

Schuyler's Am. Dip. i;UM.*'.8.

3. End of Mission.

§ 630.

A civil officer has a right to resign his office at pleasure, and, to

take effect, it is only necessary that the resignation should be received

by the President;" but it is customary, in the case of diplomatic

officers, to fix a date when the resignation shall be deemed to take

effect. Resignation while at one's post is, unless otherwise speci-

fied, imderstood to take effect on the officer's being relieved by his

successor; but, resigmition while on leave in the United States, is

understood to take effect from the date of its acceptance.

If the diplomatic agent tender his resignation while absent from

his post on leave, but not in the United States, it is understood,

unless otherwise stated, that he will return to his mission on the

termination of his allotted leave and await the arrival of his suc-

cessor; but if his successor reach the seat of his mission before the

termination of the agent's leave of absence, his resignation and his

leave of absence take effect and determine on the entrance of his

successor upon the duties of his office by presentation of his creden-

tials.

If a diplomatic agent, having received leave of absence (with or

without permission to return to the United States), tender his resig-

nation to take effect at the expiration of his leave of absence, it may
be so accej)ted, provided the deuumds of the public service do not

require that the vacancy be sooner filled; and if so filled, the retiring

officer's leave shall be held to terminate thereby.

A recall is usually accomi)lished at the pleasure of the President,

during a session of the Senate, by sending to that body the nomina-

tion of the officer's suc(;essor. Upon the confirmation and commission

of his successor the original incumbent's office ceases. He is, how-
ever, expected to renuiin at his post until duly relieved. If circum-

stances require otherwise, the case must be governed by the special

instructions of the Secretarv of State. In anv case his official func-

ffl Uuitetl States r. Wright. 1 McLean, r»09.
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rions do not cease until he has received notification of the aj)point-

ment of his successor, either by specific instruction of the Department

of State or by the exhibition of his successor's coniniission.

A diplomatic officer may be recalled while on leave of absence, and

his successor appointed, as above. In such case, his office, and

with it his leave of absence, ceases on the receipt by him of offi-

cial notification of the fact.

Instructions to Diplomatic Ofticcrs of tlio T'nited States (1807), sees.

272-2S0.

As to the recall of Mr. Motley from Lontlon, see S. Ex. Doc. 11. 41 Cong.

3 sess. See. also. S. E.v. Doc. 1. 40 Cong. 2 sess.

Although the mission of a minister ordinarily terminates with his

delivery of a letter of recall, this is open to many exceptions. " The
more usual practice has been for the succeedino; minister to present

the letter recalling his predecessor." Hence an omission to send the

retiring minister a letter of recall does not in itself sustain a minister

in remaining at his post after the period fixed for his retuiMi.

Mr. Forsytli. See. of State, to r>tli .Vuditor. .July .".. 1S4(). .".I MS. Dom.
Let. 134.

A foreign minister of the United States is not ordinarily displaced

l)y the appointment of a successor until the latter enters u])'on his

duties.

Akei-man, At. Gen.. 1870, 13 Op. 300.

General Schenck on the 17th of February, 1870, tendered his resig-

nation as minister to London, to take efi'ect on the arrival of his suc-

cessor. Before his letter of resignation arrived, and on the 'ilst of

February, 1876, he sent a telegram asking leave of absence to re])air

to Washington, which leave was given on "iHd of February. On
March 6 the Secretary of State wrote to (Jeneral Sclienck that his res-

ignation was accepted. Before (his li'ttei' reached l.,ond()n. (icneial

Schenck was on his way to Washington. On the 17(h of February

the name of Mr. Dana was sent to the Senate as successor to (Jeneral

Schenck, the message stating that the nomination was in place of

General Schenck, " resigned."* It was held that when the resignation

was tendered, and (he time at which it was (o (ake (>rtect w;is specifi-

cally named in the resignation, the acceptance of the i-csigna(ioii

without (|ualification was an acceptance with the condition attached.

It was at the same time held that if (Jeneral Schenck had remained in

England he would have continued to be minister until the arrival of

his successor: but having subsequently obtained lca\"e of ab-cncc. antl

having returned in pursuance of that leave, he ceased to be minister

on the nomination and confirmation of his successor.

I'ierrepoiU. .Vt. <ien.. lS7ti. 1.". ^)\). '.»)
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In consequence of the failure of Congress, in 1878, to make an

appropriation for the expenses of a mission to Athens, Mr. J. Mere-

dith Read, charge d'affaires at that capital, was directed to close the

legation. Subsequently, however, Mr. Read having intimated that

he was willing to continue in the discharge of his duties and take

the chances of an appropriation being made, the I)e])artment of

State, holding that the office was not necessarily abolished by the

failure of Congress to make an appropriation for its maintenance,

instructed Mr. Read that he might contiinie in the dischai'ge of his

duties, relying for his compensation upon the possibility of a future

appropriation, and thus continue di])lomatic relations with Greece

without a formal break, if Congress should at its next session decide

.to do so.

Mr. Evarts, Sec. of State, to Mr. Read, No. 126, June IS, 1870, and No.

131, Aug. 5, 1878, MS. Inst. Greece, I. 179, IS:',.

A change in the government of the country to which a minister is

sent, although it involves the furnishing him with new credentials to

the ruling authorities, does not terminate his mission.

Supra, § 44, I. 128-129.

As between the American Republics in which the executive power
is permanent and continuous, the functions of a public minister do

not cease on a mere change of President. ^4 fortiori the Mexican

commissioner, Mr. Salazar, appointed by President Santa Anna to

act on behalf of Mexico in defining the cession of territory to the

United States, under the Mesilla treaty of December 80, 1858, is not

deprived of his authority by the resignation of President Santa Anna
and the installment of a successor.

Gushing, At. Gen., 18.5.5, 7 Op. .582.

" On communicating to Mr. Foster the declaration of Avar, imme-

diately after it took place, he intimated that he should leave Mr.

Baker here, for the purpose first above mentioned; and that he ex-

pected that he would enjoy the protection of the law of nations while

performing that service. In an interview which afterwards took

place I informed him that altho"' Mr. Baker could not be recognized

in any public character he would be treated with respect, whicli assur-

ance I gave in full confidence that he would merit it. As Mr. Fos-

ter's functions had ceased by the war, it was impossible for him to

delegate to another a character which did not belong to himself. His

claim to the protection of the law of nations in favor of Mr. Baker

was little regarded, because it was thought to be of little importance.

It was considered more as an evidence of singular refinement than as

dictated by anv motive of interest. What afterwards occurred has
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given cause to suspect that the motive was mistaken. Mr. Baker,,

while here, conmiitted acts against which it wouhl be (lishon<)ral)le in

his government, even if the pretension to a public character had been

well founded, to attempt to protect him. It appears by evidence

under his own hand that he gave intelligence to the British admiral

off our coast of the movement of our naval force in order to expose it

to attack, and that he clandestinely granted licenses to vessels for the

supply of the British squadron, dating them l)efore the declaration of

war, to secure the offenders from the punishment due to their crimes.

The evidence of these acts, coming into possession of the attorney for

this District by the seizure of the vessels engaged in this illicit trade,

was laid before a grand jury, by Avhom Mr. Baker was indicted for high

treason. He would have been arrested, confined, and tried, and prob-

ably condemned on this charge had not the government interposed its'

authority."

Mr. Monroe, Sec. of State, to Mr. Beasley, .Tan. 25, 1813, MS. Inst.

U. States Ministers, VIII. 84.

4. QlTKSTION OV I'KRSONAI, ACTEPTABILITY.-

(1) MINISTKR MUST RK PEKSONAIXY ACCEPTABLE.

§ 637. •

" It is a general rule that no nation has a right to keep an agent

within the limits of another without the consent of that othei'."

Mr. .Jefferson, Sec. of State, to Mr. Carniichael, Oct. 14. 1T!»2, MS. Inst.

Ministers, I. 201.

See. to the same effect, Mr. Fish, Sec. of State, to Mi*. .Tones, niin. to

Belgium, No. 72, June 21, 1871, MS. Inst. Keli;. II. it; Mr. Blaine,

Sec. of State, to Mr. Douglass, niin. to Ilayti. No. 22, .Jan. 8. 1890.

and No. 2'). .Tan. 7, 1800. MS. Inst, llayti. 111. lOO, no. See. also.

Liszt, Volkerrecht, 10r>-118.

" Your letter of the 22d August, relating to Mv. Xoah, was received

while I was in the country, and since my return here much bnsiness

of the most urgent nature lias jnvssed uj)()n me. or it would have been

sooner answered. I beg you to be assured that the religion of Mr.

Noah, so far as relates to this go\ernment, formed no pari of the

motive to his recall. His ai)pointnient. with a knowledge of his

religion, is alone a full proof of this fact. At the time of ^^r. Noah's

api)ointment, it was not known that the ])re)U(lice of the ^^ahoInetan-:

and Moors was so great against his religion. Information was. how-

ever, afterwards received that sucli was the i)rejudice. and even pos-

sibly of those })eo|)le who professiMJ tiie Jewish faith, that, if it should

become known to the government of Tunis that he was of that sect,

it would be impossible for lum to discharge the tluties of his olHce
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with advantage to the United States. Il appearing also from the

publicity given to it at (libraltar that it was or would be known,

prudence dictated the appointment of another to whom that objec-

tion did not apply. A difficulty arose likewise in the settlement of

ISIr. Xoairs account under an agency confided to him for the ran-

som of some of our citizens, who were prisoners at Algiers, His

conduct in that affair, as it appeared to the (Jovernment, not being

satisfactory, required explanation, which formed an additional rea-

son for his recall. His account has not yet been finally settled, owing

to particular circumstances the detail of Avhich, it is presumed, is

not necessary to the object of your inquiry. In the settlement of

his account you may be satisfied that every circumstance in his favor

will be duly and liberally considered and full justice rendered to

him."'

Mr. Monroe. Sec. of State, to Mr. Phillips. Oct. 2(5, 1810. !(> MS. Dom.
Let. 340.

Where a foreign diplomatic representative, by reason of being per-

sona non grata, is not asked to an official entertainment to which the

other members of the diplomatic corps are invited, his colleagues,

in receiving and accepting the invitation, can not be considered as

becoming parties to an international affront. '* It must l)e borne

in mind that an envoy is a person as well as the abstract representa-

tive of his government, and that it is the prerogative of every gov-

ernment to recjuire that those with whom it deals be persomv (jntia.,

and to decide the question for itself. This gov^ernment has on sev-

eral occasions availed itself of this personal right, without thereby

being sui)posed to reflect on the representative character of the per-

son himself, and still less upon the collective representative character

of his associates."

Mr. Frelingluiysen. See. of State, to Mr. Morj^an. Deo. .".O. 1884, MS. Inst.

Mexico, XXI. 217.

With regard to the request of a foreign government for the recall

pf a naval attache, against whom charges of hostility to such govern-

ment were made, the Department of State said :
" International com-

ity is o])posed to any a})pearance of forcing a government to retain

a foreign representative declared by it to be perKona non yt'atd^ as

well as to any discussion of the motives it may allege beyond such

controversion of the innnediate charges '" against the attache as

the American minister had already made. The Department added

that the usefulness of the attache in that capacity was " unquestion-

ably impaired " by the hostility exhibited towards liim by the gov-

ernment in question, and that his retention could not fail to be i)er-
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sonally embarrassing to him. It had therefore been determined to

recall him.

Mr. Bnyai-d, See. of State, to Mr. Whitney, See. of Navy. .Tune 8. 1S87,

l(i4 MS. Doni. Let. :i53 ; Mr. Bayard, See of State, to Mr. Denby,

niin. to China. No. 20S (conttilential), June 18. 1887, MS. Inst. China,

IV. 28:5.

" This Government does not require other powers to ask, in ad-

vance, if contemplated appointments of ministers will or will not be

acceptable." But Avhen such an inquiry is put, it is competent for

this Department to answer. " that unless certain prevalent impres-

sions were unfounded, the i)roposed appointment could not prove

acceptable."

Mr. Fisli, See. of State, to Mr. Neal, Mar. 11, 1870, MS. Inst. Tortugal,

XV. 2(3.

The President of Switzerland having expressed a desire to learn

whether the appointment of a certain person as the diplomatic repre-

sentative of tlie Confederation at Washinoton Avould be acceptable to

the government of the United States, the Department of State replied

that it was " not the custom of this government, as a general rule, to

express, in advance, an opinion as to the nonacceptability or nonaccept-

ance of a proposed representative from a foreign government." and

that it usually confined itself, when asked, " to a reference to this

habit of abstinence from expression of wish and an assurance that

the person selected , . . will be received;" l)ut that, as the Presi-

dent of Switzerland had expressed some apprehension that, for certain

reasons, the person in question would not be " the most acceptable

and useful representative that could be found," it was due to candoi-

to say that while he would, if api)()inted, be ivceived. yet he would

not. in (he judgment of the Department, '" prove a useful representa-

tive to eithei" government."

Mr. .1. C. P.. Davis. Act. See. of State, to Mr. ruil)lee. eliarire (Taffaircs

to Switz. Xo. lit!, .Tuly 2!». 187:'.. MS. Inst. Switz. I. :;(»:'..

For a (liseiission of tlie subject of imiuirin.i; in advanc*' ;is to a luinisttT's

aeee|ttal»ility. set- Keiley's <'ase. infra. S •IltS.

Since the T nited States began to appoint ami)assadors, it lias ob-

served the i)ractice of inipiiring in advance as to the pergonal ac-

cei)tability of its rei)resentatives of that grade.

(2) KKKL'.SAI, TO UKCKIVK.

In the crisis of the relations between the Tnited States and France.

Envoys to France, gi'owiug out of the conclusion and rat ilicat ion of the

1798. Jay treaty. Mr. Monroe was r(>call('d tVoiu the position

of minister to France, and in his place was si'iit Charles C(»lesworth
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Pinckney, a brother of Thomas Pinckney, who was then minister to

England. Pinckney was i)artiouhirly chai-gcd to press the chiims of

the United States for spoliations, lie arrived in Paris early in

December, 1790; but, just as the arrangements made by Monroe for

his reception seemed to be complete, the minister of foreign affairs

informed Monroe that the Executive Directory had decided that it

would no longer recognize or receive a minister plenipotentiary

from the United States until after the redress of the grievances of

France against the American Government. Monroe took his formal

leave on December 80, 1790. At that time no foreigner could remain

in France without police permission, and the French Government,

besides refusing to recognize Pinckney as minister, declined, on Jan-

uary 25, 1797, to give him such permission, and on Feliruarv 8

informed him that In' remaining in France he made himself liable to

arrest. He accordingl}^ obtained his passports and retired to Amster-

dam to await developments. At the opening of the first session of

the 5th Congress, May IG, 1797, President Adams referred to the

state of the relations Avith France and recommended the consideration

of effectual measures of defence. In particular, he adverted to the

depredations on American connnerce under French decrees, and to

the speech made by Barras, the President of the Directory, wdien Mr.

Monroe took his leave. Desirous, however, of trying all jjossible

means of conciliation. President Adams, on Ma}^ 81, 1797, nominated

to the Senate Francis Dana and John Marshall, as associate envoys

with Pinckney, in a new mission to F'rance. Dana declined the

appointment, and Elbridge Gerry was nominated in his place. The
three envoys arrived in Paris on the evening of October 4, 1797. On
the 8th they were unofficially received by Talleyrand, as minister of

foreign afi'airs, to whom they gave a copy of their letter of credence.

Talleyrand directed cards to be sent them in order that they might

remain in Paris, but informed them that it would be necessary for

him to consult further with the Directory before formally I'eceiving

them; and he subsequently intimated through his private secretary

that they could not have a public audience of the Directory till their

negotiations were concluded. There subse<|uently took jjlace the

well known X, Y, Z negotiations. On March 2, 1798, the American

envoys, who were still officially unrecognized, intimated to Talley-

rand that it would be improj)er for them to remain longer in France

under existing conditions. They were then admitted by him to an

interview, but it was of an unsatisfactory nature; and on March 18,

1798, Talleyrand wrote them that the Executive Directory, of whom
they had not yet had an audience, was " disposed to treat with that

one of the three whose opinions, presumed to be more im])artial,

promise . . . more of that recij)r()cal confidence which is indis-

pensable." The envoy thus referred to was Gerry. Early in April,
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Pinckney and Marshall left Paris. Gerry remained till the end of

July, 1798, but he was rebuked by his Government and directed to

consider himself as positively recalled. In a message to Congress,

June 21, 1798, President Adams declared that he would never send

another minister to France without assurances that he would be

''received, respected, and honored, as the representative of a great,

free, powerful, and independent nation." Subsequently, Talleyrand

caused an intimation to be made by the French secretary of legation

at The Hague to Mr. Vans Murray, then American minister at that

capital, that " whatever plenipotentiary the Government of the United

States might send to France, in order to terminate the existing dif-

ferences between the two countries, he would be undoubtedly received

with the respect due to the representative of a free, independent, and

powerful nation." On receiving this overture. President Adams, on

February 25, 1799, nominated Chief Justice Ellsworth, Patrick

Henry, and Mr. Murray, as envoys to the French Republic. Mr.

Henry being unable to accept the position by reason of advancing

age. Governor William R. Davie, of North Carolina, was substituted

in his place. They were duly received, and their negotiations

resulted in the conclusion of the convention of Septeniber 80, 1800.

Trescofs Anierk-an Diplomatic History, 102-171 ; Monroe's View of the

Conduct of the Executive in Foreign Affairs ; Am. St. Papers, For.

Rel. I. 742, 740; id. II. 10, 12, 30, 180, 100, 242; Davis' Xoteh

Treaty Vol. (177* '-1887), 1302; Schouler's History of the United

# States. I. .347; Hihlreth's History of the United States. V. 40;

Moore, Int. Arbitrations, V. 4420-4431. See infra, § 821.

For Barras' speech, see Am. State Papers. For. Kel. II. 12; Davis's

Treaty Notes, Treaty Vol. (1770-1887), 1302.

For the X, Y, Z negotiations, see Am. State Papers. For. Kel. II. ].j8

et seq.

"In Mr. Ticknor's Life (vol. 2. 413), we are told that Karon Pichon

when attempting, in 18:>7. to explain the conduct of the Directory,

intimated that Mr. Monroe had spoken of ^Ir. Pinckney as of aristo-

cratic tendencies. Memory after the lapse of forty years can not ln'

relied on. and it is not ludikely tluit Mr. Pichon confns(>d Mi-. Mon-

roe's statements with his own prejudices. It is certain that Mr.

Pinckney's letters to the Dei)artment speak in the highest terms of

the generous and delicate assistance he received from Mr. Monrot»

while they were together in Fnince. Mr. Pinckney was too discern

ing and unimi)assi()ned to have been imposed on by m<>re professions

of supjMirt ; Mr. M<tnroe too honorable to profess a sui)i)ort he did

not give." (Wharton. Int. Law Dig.. § 8.").)

During the contest over the Spanish monarchy, growing out of

the Naix)leonic wars, the United States, in order t(»

Case of Chev. de ii^ii? ^ ^ iri^
„ . preserve an attitude or noninterterencc. (leclined to
Onis. '

send a minister to or receive a minister from eitlier

of the contestants. Meanwhile the Fnited States had sent to S|)ain

Anthony Morris, as an informal and confidential agent, and the Cen-
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tral Junta had appointed the Chevalier de Onis as Spanish minister

to the United States. For the reason above stated, he Avas not received

in that capacity, but he took up and maintained an American resi-

dence. AVhen the contest in Spain api)eared to be ended and Ferdi-

nand was recognized and received by the nation, the President

appointed Oeorge AV. Frving as minister to Spain, but declined to

receive the Chevalier de Onis as minister from Spain, on the ground
of '" personal objections ... of a very serious nature." In a

confidential message to Congress of January 10, 1811, Onis had been

charged Avith " misrepresentations and suggestions," in correspond-

ence with foreign authorities, " adverse to the j^eace and to the l)est

interests of the United States," and in an instruction to Mr. P^rving

of October 0, 1814, Mr. Monroe said: "Should you find that the

misrepresentations of the conduct of this Government through M.
Onis and others have made any unfavorable impression on the

Spanish ministers, you will take proper occasions to correct mis-

statements of facts, and generally to explain the principles upon

which Ave acted, and the dispositions we have maintained. . . .

You Avill take the first favorable opportunity of intimating that Mr.

Onis has made himself personally objectionable, as well in the way
above alluded to as otherwise, and that another person Avould be more
acceptable to the President as the representative of Spain in the

United States. Should you find, lioAveA'er, that it is particularly

desired that he should remain here, you Avill let it be understood

that the objections Avill be AvaiA^ed as an act of courtesy to \Ah

GoA^ernment."

A similar statement, as to the Avillingness of the United States to

receiA'e de Onis, if the King of Spain should recpiest it, Avas made by

Mr. Dallas, as Acting Secretary of State, in a note to the former of

June, 1815. In this note it is stated that de Onis admitted that it

Avas " a right inseparable from the sovereignty of every nation to

accept or to refuse accepting upon sufficient cause the minister of a

foreign poAver," and Mr. Dallas freely admitted, on the other hand,

that it " would l)e derogatorA' to the character of the United States

to exercise that right upon motives of a trivial or capricious nature.

The objections." added Mr. Dallas, " to the recei)tion of a minister

of a friendly poAver ought to be such as may reasonably and sincerely

be made; but Avhether they are reasonably made nnist obviously de-

pend, in the first instance, upon the judgment and feelings of the

complaining party."

In consequence of the refusal to receive de Onis Avithout a request

of the King of Spain, there Avas a delay in the reception of Frving

in Madrid.

The situation thus created was fully discussed by Mr. Monroe in a

note addressed directly to Sefior Cevallos, Spanish minister of state,
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July 17, 1815. In this note Mr. Monroe said that the objections to

the reception of de Onis Avere such that, if he had been previously re-

ceived, his recall would have Keen requested, of his Government.
" The interchange of ministers," said Mr. Monroe, " between friendly

powers is intended for mutual advantage, and particularly for the im-

portant purpose of preserving the relations of amity between them.

Each has a right to object to any person who has given just cause of

offence, and to decline receiving him as a minister, or to demand his

recall in case he has been received. Neither poAver has a right to

force on the other a person so circumstanced as minister. Such an

attempt would be incomiDatible with the independence of the power

on whom it might be made. Self-respect forbids a presumption that

the idea was ever entertained by your sovereign." Mr. ^Monroe

added, however, that the President, desirous of reestablishing the

friendly relations l^etween the countries, had instructed Mr. lOrving

to state, after explaining the objections to the Chevalier de Onis,

that, if His Majesty was -desirous of continuing him as his minister

in the United States, and would regard his recognition as a mark of

attention to him, the IVesident Avould willingly comply.

Messrs. de Onis and Krving were afterwards received as the min-

isters of their respective countries, and diplomatic relations were

thus restored.

Mr. :M()iir()o. See. of State, to Mr. Erving, Oct. U, 1814, MS. Inst. IT.

States Mills. VII. :?S4 ; Mr. Dallas, Act. Sec. of State, to the Chevalier

de Oiiis, .June. 1S1.">. MS. Notes to For. Leg. II. OS; Mr. .Monroe.

Sec. of State, to Mr. Morris. .July IS. ISl."), MS. Inst. U. States .Miiis.

VI I. 4112; Mr. Monroe, Sec. of State, to Mr. Cevallos, uiin. of state.

.Tul.v 17. 1815. MS. Notes to For. Leg. II. lOti.

For the confidential message to Congress, of Jan. 10, 1811, containing de

Onis' intercepted correspondence, see Am. State Papers, For. Kel.

III. 404.

" In the month of December last Don Lino de Clemente announced

himself to the De])artment of State as the represent

-

Clemente case. ati\e of the Republic of Venezuela, and requested an

interview Avith the Secretary of State. As the term

representative is not an official designation of any diplomatic agent,

customary between different nations, and as Mr. Clemente sent ii(»

cojn- of his commission or crediMitial lett(>r. it is not known in what

character or capacity he Avas authorized to act. nor froui what authoi-ity

he came. lie had some time before, with the name of deputy fi'om

Venezuela, joined in issuing, at Philadeli)hia. in dircH't and positiNc

AMolation of our law, a commission to a foreign ollicer lo organize an

expedition against Amelia Island and the Floridas. The first object of

this expedition, that of taking possession of Amelia Island, had been

accomplished, and it immediately became a receptacle for privateers
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and pirates, slave traders and smugglers, who soon destroyed all

safety of peaceful and commercial navigation in the Gulf of Mexico,

and made it indispensably necessary that the Government of the

United States should themselves take military possession of the is-

land, which was accordingly done. Mr. Irvine
|
who was sent in 1818

as agent to Venezuela] was instructed to give the proper explanation

to the Government of A^enezuela concerning the transaction, and to

expose the impropriety of proceedings on the part of the persons who
had assumed upon themselves, within the jurisdiction of the United

States, to authorize the expedition of General McGregor. General

BoliA-ar disavowed it in the most explicit manner and declared that

the Government of Venezuela had never authorized any expedition

against Amelia Island Avhatever. Under those circumstances the

President of the United States judged it improper that any official

communication should be held with Mr. Clemente. and it was accord-

ingly declined. Instructions were despatched to Mr. Irvine to make
known to the Government of Venezuela the reasons upon which this

determination Avas founded, and to give the assurance that siich com-

munication would be freely held with any other person, not obnox-

ious to the same objection."

Mr. Adams. Sec. of State, to Mr. Thompson, Sec. of Navy, May 20, 1819,

17 MS. Dom. Let. 304.

In 1885 the Italian Government objected to receiving as minister

from the United States Mr. A. M. Keiley. Its objec-

Keiley case. tion was based upon a speech made by Mr. Keiley at

a i^ubiic meeting of Roman Catholics, held in Rich-

mond, Va., January 12. 1871, in support of certain resolutions pre-

pared by the bishops of the diocese, one of which protested " against

the invasion and spoliation of the states of the church by King Victor

Emmanuel as a crime against solemn treaties and against the inde-

pendence of the head of the church on earth, which nuist always lx»

imperilled while he is the subject of any temporal prince or govern-

menf,'' When the objection of the Italian Government was brought

to Mr. Keiley 's attention he resigned his commission. The Govern-

ment of the United States, in the correspondence with the Italian

Government, recognized '' the full and independent right " of the

King of Italy to decide the question of the " personal acceptability

to him " of an envo}' from another government.

Baron Fava, Italian min., to Mr. Bayard. Sec. of State. April 13, 1885;

Mr. Bayard to Baron Fava, April 13, 1885: Mr. Keiley to Mr. Bayard,

April 18. 1885: Baron Fava to Mr. Bayard, April 20. 1885: Mr. Keiley

to the President, .\pril 28. 1885; Mr. Bayard to Baron Fava. April

.30. 1885 : For. Kel. 1885, 540-.5.52.

May 4, 1885, Mr. Bayard, as Secretary of State, informed Baron

Schaeffer, minister of Austria-Hungary at Washington, that the
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President had appointed Mr. Anthony M. Keiley, of Virginia, as

envoy extraordinary and minister plenipotentiary of the United

States at Vienna.

On the 9th of May Baron Schaeffer handed to Mr. Bayard a

translation of a telegram of the previous day from Count Kalnoky,

in which it was stated that there existed at Vienna, as at Rome,
" scruples against this choice^'' and in which Baron Schaeffer was

instructed to " direct in the most friendly way the attention of the

American Government to the generally existing diplomatic practice

to ask previously to any nomination of a foreign minister the af/re-

tnent (consent) of the government to which he is accredited," and to

" earnestly entreat them that the newly nominated minister may not

reach Vienna before our confidential consent to his nomination has

taken place." The telegram added that " the position of a foreign

envoy wedded to a Jewess by civil marriage Avould be untenable and

even impossible in Vienna."

Mr. Bayard, in a note to Baron Schaeifer of the 18th of May,
said that the President had instructed him to say that the objection

to an envoy, that his wife was alleged or supposed to entertain a cer-

tain religious faith or to be a member of a certain religious sect,

could not be assented to, but must be '' emphatically and promptly

denied; " that the Constitution expressly declared that "no religious

test shall ever be required as a qualification to any office or public

trust under the United States," and that " Congress shall make no

law respecting an establishment of religion or prohibiting the free

exercise thereof; " that it was not within the j^ower of the President,

nor of any other organ of the Government, to inquire into or decide

upon the religious belief of any official; and that the proposition to

allow this to be done by any foreign government was a forf/'ori inad-

missible. In harmony with this essential law. added ]Mr. Bayard.

was " the almost equally potential unwritten law of American so-

ciety that awards respect and delicate consideration to the women of

the United States, and exacts deference in the treatment at home and

abroad of the mothers, Avives, and daughters of the Kepublic." An
objection to an envoy on the sole ground that his wife was alleged

to entertain a certain religious faith was, declared ^Ir. Bayard, in

the opinion of the President a doctrine "so destructive of religious

libert}^ and freedom of conscience, so devoid of catholicity, and so

opposed to the^spirit of the age," that it could not be accei)ted by the

great family of civilized nations, nor by the people of the United

States or any administration which represented their sentiments.

Mr. Bayard therefore asked that the objection to Mr. Keiley, as stated

in the telegram, might be reconsidered. In conclusion, however. Mr.

Bayard, referring to the right of a govermnent to refuse to receive

H. Doc. 551—vol < .SI
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a minister, said :
" AVliile thus making reply to the only reason stated

b}' your Government as to the cause of its unreadiness to receive Mr.

Keiley, permit me also to remark that the President fully recognizes

the highly important and undoubted right of every government to

decide for itself whether the individual presented as the envoy of

another state is or is not an acceptable person, and in the exercise of

its own high and friendly discretion, to receive or not the i:)ersons so

presented. This right so freely accorded by the United States to all

other nations, its Government would insist upon should an occasion

deemed to be proper arise."

In a subsequent note of the 20th of May, referring to the question of

diplomatic practice touching the nomination of ministers, Mr. Bay-

ard said that no case could be found in the records of the Department

of State in which the acceptability of an envoy was inquired about or

ascertained in advance of his appointment to the mission for which

he was chosen, and that there were reasons, growing out of the fre-

quent recurrence of elections and changes of administration in the

United States, why the practice should not be adopted. It might,

for example, be difficult to procure the consent of a foreign govern-

ment to the appointment of agents whose views were in harmony with

the latest and prevailing expression of public opinion as the result of

popular election.

In a note to Mr. Bayard of June 11, 1885, Baron Schaeffer stated

that he was instructed to say that his Government " must absolutely

decline to make your deductions the basis of a discussion Avith the

Government of the United States, upon religious liberty and diplo-

matic law," and added :
" In Austria-Hungary, as well as in the

United States, the constitution grants entire liberty to all forms of

religious worship. Our objections to Mr. Keiley^s appointment as

minister of the United States to the Imperial Court are founded upon

toant of political tact evinced on his part on a former occasion^ in con-

sequence of which a friendly power declined to receive him; and upon

the certainty that his domestic relations preclude that reception of
him by Vienna society which we judge desirable for the representative

of the United States, with which power we wish to continue the

friendly relations existing between the two Governments.^^

Replying on the 15th of June, Mr. Bayard said that the objection

founded on Mr. Keiley's " want of political tact," which objection

was first made known on the 11th instant, he did not feel called upon

to discuss, l^ecause it seemed " difficult to imagine the basis for such

an obj.ection to a gentleman who has as yet never been in Europe nor

held official relations to any foreign state; " and that the somewhat
obscure allusion to Mr. Keiley's " domestic relations " was supposed

to refer to the objection previously stated. And in conclusion Mr.

Bayard, calling attention to " the full recognition by the Government
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of the United States," in his note of the 18th of May, " of the right

of a foreign power to exercise its own high and honorable discretion

as to the reception of an envoy from this Government," he inquired

whether Baron Schaeffer's note of the 11th instant was to be taken as

a final refusal to receive Mr. Keiley.

August 4, 1885, Mr. Lee, charge d'affaires ad interim at Vienna,

telegraphed that the minister of foreign affairs had declared that he

could not receive Mr. Keiley, and had asked that the United States

appoint another minister. Mr. Keiley, on being advised of the action

of the Austro-Hungarian Government, resigned the mission.

Mr. Bayard, Sec. of State, to Baron Schaeffer, Austro-Hungarian niiu.,

May 4, 1885, For. Rel. 1885, 48; same to same, May 18, 1885, and

May 20, 1885, id. 48, 51 ; Baron Schaeffer to Mr. Bayard, June 11, LSNl,

id. 55; Mr. Bayard to Baron Schaeffer, June 15, 1885, id. 5G; Mr.

Francis, miu. to Austria-Hungary, to Mr. Bayard, June 17, June 24,

and June 30, 1885, id. 28-.32 ; Mr. Bayard to Mr. Francis, July 1,

1885, id. 32 ; Mr. Francis to Mr. Bayard, July 28, 1885, id. 35 ; Mr.

Lee, charge to Mr. Bayard, tel., Aug. 4, 1885, id. 3G ; same to same. No.

127, Aug. 6, and No. 131, Aug. 17, 1885. id. 36, 37; Mr. Bayard to Mr.

Lee, No. 4, Aug, 31, 1885, id. 38; Mr. Keilej' to Mr. Bayard, Sept. 1,

1885, id. 41 ; Mr. Bayard to Mr. Keiley, No. 2, Sept. 15, 1885, id. 45

;

Mr. Lee to Mr. Bayard, No. 147, Oct. 9, 1885, id. 4(3.

The correspondence is also printed in S. Ex. Doc. 4, 49 Cong. 1 sess. See

supra, § G37.

As to the practice of asking the acceptance of a minister in advance, see

Schuyler's American Diplomacy, 1.34 et seq.

The United States lias observed the practice of inquiring in advance as

to the acceptability of persons whom it has desired to nominate as

ambassadors since the Government began to appoint diplomatic agents

of that grade.

" Question has arisen with the Government of Austria-Hungary

touching the representation of the United States at Vienna. Hav-

ing, under my constitutional prerogative, appointed an estimable

citizen of unimpeached probity and competence as minister at that

court, the Government of Austria-Hungary invited this Government

to take cognizance of certain exceptions, based upon allegations

against the personal acceptability of Mr. Keiley, the appointed envoy,

asking that, in view thereof, the appointment should be withdrawn.

The reasons advanced were such as could not be ac(piiesced in, with-

out violation of my oath of office and the precepts of the Constitution,

since they necessarily involved a limitation in favor of a foreign

Government upon the right of selection by the Executive, and

required such an application of a religious test as a qualification for

office under the United States as would have resulted in the i)rnc(icjil

disfranchisement of a large class of our citizens and the abandomnent

of a vital principle in our Government. The Austro-Hungarian

Government finally decided not to receive Mr. Keiley as the envoy
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of the United States, and that gentleman has since resigned his

commission, leaving the post vacant. I have made no new nomina-

tion, and the interests of this (iovernment at Vienna are now in the

care of the secretary of legation, acting as charge d'affaires ad

interim."

I'resident Cleveland, annual message, Dec. S, 188.">, For. Uel. 188r>, iv.

Ml". A. R. Lavvton was conunissioned envoy extraordinary and minister

I)lenii)oteutiary to Austria-Hungary, April 14, 1887; Chev. de Tavera

was received as Austx'o-IIungarian minister at Washington April .5,

1887.

Mr. Keiley l)eeame in 188(5 a member of the International Tribunal of

Egypt, in the court of first instance at Cairo ; and in 1894 was pro-

moted to the court of appeals of Alexandria.

As to the withdrawal of the Chev. Iliilsemaini from Washington in 1852,

see S. Ex. Doc. 92, 32 Cong. 1 sess. ; Polit. Science Quarterly, X. 28G-

289 ; Mr. Everett, Sec. of State, to Mr. Foote, charge d'affaires at

Vienna, private. No. 12, 1852 MS. Inst. Austria, I. 7G.

" The Chinese Government has declined to receive Mr. Blair as the

minister of the United States on^the ground that, as

a participant, while a Senator, in the enactment of

the existing legislation against the introduction of Chinese laborers,

he has become unfriendly and objectionable to China. 1 have felt

constrained to point out to the Chinese Government the initenable-

ness of this position, which seems to rest as much on the unaccepta-

bility of our legislation as on that of the person chosen, and which,

if admitted, Avould practically debar the selection of any representa-

tive so long as existing laws remain in force."

President Harrison, annual message, Dec. 9, 1891, For. Kel. 1891, x.

(3) BEQUEST FOR RECALL.

§ 639.

Early in January, 1788, the Count de Moustier arrived in the

United States, as successor to the Chevalier de la
Moustier's case, -r • • j. £ t:^ o ii • . i

Jjuzerne, as mini.ster or r ranee. Something unpleas-

ant appears soon to have taken place, since Jelferson, who then repre-

sented the United States at Paris, in a letter of May 27, 17HS, said to

a correspondent: "There has been some dispute of etiquette with

the new French minister, which has disgusted him." Complaints

concerning Count de Moustier were some time afterwards sent to

Jefferson, who made use of the mediation of the Marquis de Lafay-

ette in comnnmicating them to the French Government. Altjioiigh

the Count was rej)resented as being "politically and moi-ally otren-

sive," his Government, as " no particular fact " was alleged against

him, felt that he could not be recalled without giving him another
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j)Ost ; but it was eventually decided to take advantage of " a loose

expression "' in one of his letters, which might be construed into a

petition for leave of absence, and give him permission to return to

France. The complaints against the Count seem, however, to have

been subsequently modified, if not altogether removed. Madison, in

a letter to Jefferson of May 23, 1789, said :
" It is with much pleasure

1 inform you that Moustier begins to make himself acceptable; and

with still more, that Madame Brehan begins to be viewed in the

light which I hope she merits." Four clays later Madison again

wrote to Jefferson :
" I have already informed joii that ^lathime

Brehan is every day recovering' from the disesteem and neglect into

which reports had thrown her, and that Moustier has also become

more and more acceptable, or at least less and less otherwise. His

commercial ideas are probably neitlier illiberal nor unfriendly to this

country. The contrary has been supposed. When the truth is ascer-

tained and known, unfavorable impressions will be still more re-

moved." November 6, 1790, Moustier wrote to Jefferson, who had

then become Secretary of State of the United States, that the King
had transferred him to the Court of Prussia, and Jefferson replied

:

" The President, in a letter to the King, has expressed his sense of

your merit, and his entire approbation of your conduct Avhile here,

and has charged me to convey to yourself the same sentiments on

his part;" and a medal and a chain were given to the Count ''as a

testimony of these sentiments."

The Diplomatic Correspontlence of tlie rnited States, 1783-1789, II. 1G4,

272. 204: Madison's Works (1884). I. 3G0, 471. 472-3; The Recall of

Ministers, by Dr. .7. R. Angell. The Forum, Jan. 1880, 480.

In the latter part of 1792 the French Government appointed as

minister to the United States M. Edmond C. Genet.

Genet once spoke of himself as having spent seven

years at the head of a bureau at Versailles, under the direction of

Vergennes, and of having passed one year at London, two at Vienna,

one at Berlin, and five in Russia. Gouverneur Morris, who then

represented the United States in France, ivported, as the result of

iiKjuiries, that (Jenet was a man of good parts and very good educa-

tion, brother to the Queen's first woman, from whence his fortune

originated; that he Avas, through the Queen's infiuence. apjXjinted

as charge d'affaires at St. Petersburg, where, in consequence of dis-

patches from M. de Montmorin, which were written in the sense of

the revolution, but which he intei-i)i-eted too literally. \\v made some

I'epresentations in a nnich higher tone than was wished or exjx'cted;

that as it was not convenient under the circumstances cither to ap-

prove or to disapprove his conduct, his connnunications lay un-

noticed; that, being a young man of ardent temper, he felt himself
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insulted, and wrote some petulant dispatches, lx»lieving that if the

royal party prevailed his sister would make fair weather for him at

court; that on the overthrow of the monarchy, these dispatches op-

erated as credentials to the new government, and, in the dearth of

competent men, opened the way to his preferment, and that in this

situation he chose America as the l)est harbor during the storm, and

would not put to sea again until it was fair weather."

In reporting Genet's departure for the United States, Morris

observed that " the pompousness of this embassy could not but excite

the attention of England ;
" and he had scarcely left PVance when

Morris reported that the executive council had sent out by him three

hundred blank commissions for privateers, to be distributed among
such persons as might be willing to fit out vessels in the United States

to prey on British commerce.

Genet arrived at Charleston, S. C, April 8, 1793, and at once

proceeded to fit out and commission privateers; and when he had

got a number ready for sea he set out on his journey to the seat of

the national government by land. On the way he incited the people

to hostility against Great Britain, and received such demonstrations

of sympathy as to strengthen his confidence in the success of the

course on which he had entered.

When Genet arrived in Philadelphia he was duly received by the

President, but the administration was at the same time obliged to

take measures for the vindication of the neutrality proclamation of

April 22, 1793, which was constantly violated by the fitting out of

privateers, the condemnation of prizes by French consuls sitting as

courts of admiralty, and even by the capture of vessels within the

jurisdiction of the United States. These proceedings, in which he

was himself directly implicated, Genet defended as being in con-

formity not only with the treaties between the two countries, but also

wdth the principles of neutrality. When Jefferson, who was then Sec-

retary of State, cited the utterances of writers on the law of nations.

Genet repelled them as " diplomatic subtleties," and as "aphorisms

of Vattel and others." The United States, however, insisted that

the fitting out and arming of vessels and the enlistment of citizens

of the United States should cease; that privateers that had been un-

lawfully fitted out and armed in the United States should depart

from and not reenter their jurisdiction; that captures made in the

waters of the United States, or by vessels unlawfully armed or

equipped therein, should, when brought wuthin the United States,

be restored; and that the exercise of prize jurisdiction by the French

consuls should be discontinued. Genet refused to admit these de-

mands. " I wish, sir," he replied, " that the Federal Government

"Morris to Washington, December 28, 1792, Am. State Papers, For. Rel. I. 392.
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should observe, as far as in their power, the public engagements

contrated by both nations; and that by this generous and prudent

conduct, they will give at least to the world the example of a true neu-

trality, which does not consist in the cowardly abandonment of their

friends in the moment when danger menaces them, but in adhering

strictly, if they can do no better, to the obligations they have con-

tracted with them." " He also expressed contempt for the opinions

of the President, and questioned his authority.

On the 16th of August, 1793, Morris was instructed to ask for

Genet's recall.^ A request to this effect was made in

an interview with M. Deforgues, then minister of

foreign affairs, on the 8th of October. It was inunediately granted

;

and on the 10th of October, M. Deforgues in a formal note, confirming

what he had previously promised, declared that measures would be

taken to show^ that " the proceedings and criminal maneuvers (les

demarches et les mana'ui'res crinmielles) of the citizen Genet '' were

not authorized by his instructions.'^ His successor, M. Fauchet,

demanded his arrest for punishment. This the United States refused

" upon reasons of law and magnanimity." ^

See, more fully, Moore. Int. Arbitration. V. 4404-441L*. See, also, Moore's

Aniericiin Diplomacy. .1S-41. 4.'>—tS.

Genet maintained that he had acted in conformity with his instructions,

and demanded that the I'resident should lay the whole matter before

Congress for consideration on its reas.sembling. Ilis letters of recall

did not reach the United States till February, 171)4. Toward the

close of the year 179.3 the Government became cognizant of the fact

that he had been engaged in promoting enterprises against the

, dominions of Spain. (Am. State Pap. For. Kel. I. 172, 300. .311, 42.".;

Pitkin's Political and Civil History of the United States. II. .•^77-.'^8.").

)

In some remarks made at a meeting of the New York Historical Societ.v,

December 1.3, 1870. William Cullon Bryant, referring to (ienet. said:
" I knew the man, and remember him ver.v vividly. Some fort.v-five

years since he came occasionally to New York, where I s.aw liini.

He was a tall man, with a I'eddisb wig and a full round voice,

speaking English in a sort of oratorical manner, like a man making

a speech, but very well for a- Frendunan. He was a dreamer in

some respects, and, I remember, had a plan for navigating the air

in balloons. A pamphlet of his was published a little before the

time I knew him entitled 'Aerial Navig.ition." illustrated by an

engraving of a balloon shaped like a fish, i.rojtelled by sails and

guided by a rudder, in which he maintained that man could navi-

gate the air as well as he could navigate the ocean in a ship." It

seem.s that at the time of which Mr. P>ryant sj.oke (Jenet was living

In Troy, in the State of New York. (The Struggle for Neutrality

in America, an Address by Charles Francis Adams, p. HI.)

"Genet to .Jefferson. .Tune 8. 170.3. Am. State Papers. For. Kel. I. 151.

6 Am. State Papers, For. Rel. I. 167.

c Id. 372, 373, 375.

<* Id. 709.
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Genet's note of September 18. 17!):?, to .Tefferson, giving his complaints

of liis treatment l)^' tlie administration, is in 1 Am. St. Papers,

For. Hel. 172. Witli reference to tliis note, Wharton, in his Int. Law
Digest, says :

" Of liis treatment l>y President Washington he

[Genet] complains as follows: 'I will tell you, then, without cere-

mony, that I have been extremely wounded, sir: 1st. That the Presi-

dent of the T'nited States was in a hurry, before knowing what I

had to transmit to him, on the part of the French Republic, to pro-

claim sentiments, on which decency and friendship should at least

have drawn a veil. 2d. That he did not speak to me at my first

audience but of the friendship of the United States towards France,

without saying a word to me. without enouncing a single sentiment,

on our revolution ; while all the towns, from Cliarleston to Phila-

delphia, had made the air resound witli their most ardent wishes for

the French Republic. .3d. That he had received and admitted to a

private audience, before my arrival, Noailles and Talon, known
agents of the French counter-revolutionists, who have since had inti-

mate relations with two members of the Federal Government. 4th.

That this fii'st magistrate of a free people, decorated his parlor with

certain medallions of Capet and his family, which served at Paris

as signals of rall.ving.' A series of other specifications followed,

relative to the international rulings of the Administration.

"As to the medallion of ' ('a])et.' it may l)e noticed that full length pic-

tures of Louis XVL and Marie Antoinette, presented to Congress at

the close of the American Revolution, remained hung on the walls

of Congress at Philadelphia xuitil after the French Revolution. They
were then, according to a letter of Mr. E. Thornton, an attache of

the British legation (Bland-Burgess papers, 238), dated March G,

1792, i)robably from complaints such as those made above, 'covered

with a curtain.' Mr. Thornton goes on to say :
' I don't know

whether I mentioned to you formerly that the key of the Bastile,

given to a certain great man here (Washington) by Lafayette, is

hung up in a glass frame in the principal room of the great man's

house, with an engraving of Louis XVL, Lc patr'iotc Hoi dc.s Frdiirais,

opposite. In the drawing-room of Mr. Jefferson there are three

busts^-of Franklin, Paul Jones, and Lafayette—three gentlemen,

the first of whom had talents without virtue, tlie second deserved

hanging, and the last, not im])robably, nia.v meet the same fate."

No doubt the picture of ' Capet ' in Washington's parlor, which gave

offense to the Frenchman in S«'pteniber because it was there at all,

was a companion to that which gave offense to the Englishman in

June because the ins<-ription was * patriot king.' Such incidents as

these show the difiicult position of Washington in trying to steer a

just course between tlie two rival missions." (Wharton, Int. Law
Digest, § 107, vol. 1, pp. 702, 70.3.)

The letter of Thornton, cited by Wharton, is not in tlie Bland-Burgess

Papers. The citation evidently is erroneous.

See, as to Genet's case, Ilildreth's History of the United States, IV. 4.39.

January 12, 1792, Washington appointed Gouverneur Morris min-

ister plenipotentiary to France. The appointment

was made by Washington not without misgivings,

for while entertaining absolute crmfidence in Morris's integrity, he
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recognized, in the opposition which the nomination excited in the

Senate, the fact that the possession of a " lively and brilliant imag-

ination " and a " gift of ridicule " would require of Morris, in the

delicate situati(m in which he was placed, the exercise of unusual

caution." There w&s, however, another ground of opposition to

Morris's appointment. " It was urged," said Washington, in an

adnu)nitorv letter, " that in France you w^ere considered as a favorer

of the aristocracy and unfriendly to its revolution.'' In what sense

this Avas true no one understood better than Washington, with whom
Morris had for three years been in correspondence in regard to

events in France. In his own country Morris had been a supporter

of the Revolution, a member of the Continental Congress, assistant

to Robert Morris in the management of the public finances.'' and a

member of the Constitutional Convention of 178T. To mental gifts

of a high order he united a capacity for public lousiness. In his

views of government he belonged to the same school as Washington.

He regarded the maintenance of a just public authority not as a

menace to liberty, but as its essential safeguard. In the first stages

of the French Revolution he could see " every reason to wish that the

patriots may be successful," though he apprehended that the

" crumbling matter " on which the edifice of freedom was to be

erected would, when exposed to the air, '' fall and crush the build-

ers." '^ He instinctively recoiled from the excesses that were com-

mitted when his api)rehensions came to be fulfilled. Before he

became minister of the United States he oi^'ered his counsel to

Louis XVI. He afterward sought to etfect that monarch's escape ; and

having witnessed the execution both of the King and the Queen, and

the destruction of all public authority, he pro})hesied tliat. whatever

might be the lot of France in remote futurity, she must soon come,

probably through the medium of a triumvirate or other small body of

men, to be " governed by a single despot.'' ''

In a letter to Washington, of February 14, 1793, ISIorris said :
"* I

Avill not speak of my own situation: you will judge

that it is far from pleasant. I could be ])opular, but

that woidd be wrong. The different parlies pass away like the

shadows in a magic lantern, and to be well with any one of them

would, in a very short period, become the cause of unciuenchable

hatred with the others." ' AVith the progress of events ^foi-ris's

situation did not l)econu> more agreeable, and at length he purchased

a residence at Saintport, about thirty miles from Paris, where he

« Writings of Washington, ed. by Sparks. X. 2t(>-l*lS.

6 Wharton's Dip. Cor. Am. Rev. IV. {Vl'l.

p Letter to Wasliington. April 'JH. ITS!). Am. State r:ip<'i"^. I'or. Rel. L .''.TO.

d Letter to Washington, Oetol)er IS. ITO.'J. .\m. State I'apers. For. Hel, L :',!>s.

e Am. State Papers, For. Kel. L 3!)(i.
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remained till his recall, paying such visits to Paris as the duties of

his office rendered necessary. The authorities of the Kepuhlic, to

whom he had never been personally grateful," took advantage of the

request for Genet's recall to asiv for his withdrawal. Under the cir-

cumstances this act of reciprocity was ungrudgingly conceded,

although Washington did not fail to assure Morris that his eonfi-

dence in and friendship and regard for him remained undiminished,''

For a fuller discussion of the situutiou in France, and Morris' relation to

the revolution, see Moore. Int. Arbitrations, V. 4401-4414.

" Durinje: the two or three years previous to his apiwiutment, in which he

had resided in Paris, he [Morris] had identified himself, as com-

pletely as it was ix).ssible for a stranger, with the King's friends. lie

expres.sed openly his conviction that the new constitution was a fail-

ure; and, through those connected with the court, had subniitte<l tt)

his Majesty the draft of an address to be made when accepting the

constitution. . . . Accompanying this strange paper was a still

stranger memoir. . . . Speaking of the King in the third person.

Mr. Morris says :
' Rut it is important for him to show that he has

acted consistently. And yet this should l)e accomplished in such a

manner as to produce the effect, without appearing to intend it,

because such appearance would place him in the situation of one

who defends himself before his judges ; and a King should never for-

get that he is accountable only to God.' . . . Anyone holding such

opinions, and so connected, could be of no possible service either to

France or the United States, in a diplomatic capacity, at that time.

But Mr. ^lorris' interference did not end when his public character

began. As minister of the United States he contrived, and very

nearly accomplishetl. the escape of r.,ouis XVI. from Paris. He
became that monarch's agent, by receiving and disbiu'sing a large

amount of money ; and the unexpected balance of that fund he pre-

served and accounted for, after the termination of his mission.

While it is imix)ssiljle to attach any moral blame to this conduct,

while it is impossible not to sympathize with Mr. Morris' righteous

indignation at the horrors with which he was siu'rounded. while

every instinct of connnon humanity would rejoice at the success of

his earnest endeavor, it is imi>ossible to justify his conduct as the

diplomatic representative of the United States," (Trescot, American
Diplomatic History, 131-13.5.)

" There is reason to believe that Yrujo has worked against us with

all his might, seeking to advance himself by flattering
ney.

^j^^ prejudices of his Government, instead of con-

sulting its obligations or its true interest. He behaved so badly as to

require the recall signified in my public letter, [Charles] Pinckney's

recall has been asked by the Spanish Government, and a letter of leave

goes to him, I suspect he will not return in good humor. I could

o Am. State Papers, For. Rel. I. 173.

6 Am. State Papers, For. Rel. I, 409. 410, 412,



§ 039.] REQUEST FOR RECALL. 491

not permit myself to flatter him, and truth woiikl not permit me to

praise him."

Mr. Madison, Sec. of State, to Mr. Monroe, niin. to Spain, Nov. 9, 1804, 2

Madison's Worlcs, 208, 209.

Pinckney's recall was requested becau.se of the threatening tone which

he assumed in a letter to the Spanish mini.ster of state. Cevallos. As

alK>ve appeal's, a letter of recall was sent to him, but he was after-

wards permitted by the Sinmish Government to act in association

with Monroe in the ineffectual negotiations that svibseiiuently toolc

place for the adjustment of (piestions between the two govern-

ments. See Adams' History of the United States, II. 279, 280, 281,

284, 280, .-^l.^; III. 2.3, 37.

The threat to which objection was made was an intimation by Pinckney

that he would inform the American consuls on the Mediterranean and

the connnander of the American squadron in that quarter as to the

critical situation between the two countries, and direct them to notify

American citizens to be ready to withdraw with their property.

" It becomes my duty to inform you that prejudices long indulged

by a portion of the inhabitants of Mexico against the

Poinsett. envoy extraordinary and minister ])lenipotentiary of

the United States have had an unfortunate influence

upon the atfairs of the two countries, and have diminished that use-

fulness to his own which was justly to be expected from his talents

and zeal. To this cause, in a great degree, is to be imputed the failure

of several measures equally interesting to l)oth j)arties, but particu-

larly that of the Mexican (iovernment to ratify a treaty negotiated

and concluded in its own capital and under its own eye. Under
these circumstances it appeared expedient to give to Mr. Poinsett

th8 option either to return or not, as in his judgment the interest

of his country might require, and instructions to that end were pre-

pared, but before they could be dispatched a counnunication was re-

ceived from the Government of Mexico, through its charge d'affaires

here, requesting the recall of our minister. This was promptly

complied with, and a rei)resentative of a rank corresponding with

that of the Mexican diplomatic agent near this (iovernment was

appointed. Our conduct toward that Republic has l)een uniforndy

of the most friendly character, and having thus removed th(> oidy

alleged oi)stacle to harmonious intercourse, I can not but hoj)e that

an advantageous change will occur in our affairs.

•* In justice to Mr. Poinsett it is j^roper to say that my immediate

comj)Hance with the application for his recall and the appoint uient

of a successor are not to be ascribed to any evidence that the iMii)uta-

tion of an improj)er interference by him in the local politics of

Mexico was well founded, nor to a want of confidence in his talents

or integrity, and to add that the truth of that charge has never l)een
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affirmed by the Federal Government of Mexico in its communications

with this.-'

President Jackson, iunnial niessnge, Dec. 8, 1821), Richardson's Messages,

11.44(5.

That a government lias tlie ri^lit luider international law to retinest the

recall of a minister who is iiersonally nnacce|ttal»le. and that the

United States will ac<iuiesce in such a retiuesrt^see ^Ir. Van Buren,

Sec. of State, to Mr. Poinsett, niin. to Mexico, Oct. 10 and 17, 1829,

MS. Inst. Am. States, XIV. 141, 148.

The publication by a foreign minister, during his official term, of a

document charging the United States with bud faith, will be ground

to demand his recall ; and if it be subsequently sustained by his Gov-

ernment, this will be regarded by the United States as a gross

indignity.

Mr. Forsyth, Sec. of State, report to President of Dec. 2, 18.'?7, 5 MS.

Report Book, 2<>4. This refers to the case of Mr. Gorostiza. the Mexi-

can representative at Washington, as to wliich see Moore, Int. Arhi-

trations, II. 121.3.

April 24, 184G, Mr. Soldan, Peruvian minister of foreign affairs,

enclosed to Mr. Jewett, the American charge
Jewett's case. iiiT- ^x- £ ±a xxi • i r>d aiiaires at Lima, a copy or the omcial paper, i e-

ruano, containing a decree of the 17th of that month, the object of

which was to restrict the intervention of foreign powers in respect

to the claims of their citizens.

Mr. Jewett acknowledged the receipt of this note on the 23rd of

May. In his reply he stated that, although he entertained the con-

viction that the decree violated the principles of national duty,

national honor and moral obligation as defined by internatioual law.

he would send a copy of it to his Government; but that, until iu-

structed by his government to that effect, he could not acquiesce in its

application to citizens of the United States.

In acknowledging, on June 9, 1846, the receipt of Mr. Jewett's

note, Mr. Soldan referred to Mr. Jewett's " assurance " that he would

comply with the decree till he should feceive instructions from his

government.

In a note to Mr. Soldan, June 15, 1846, Mr. Jewett not only de-

nied that he had given such an assurance, but commended to INIr.

Soldan the consideration of " that rule of diplomatic ' etiquette,'

founded in moral obligation, wdiich enjoins upon the minister the

duty of making impartial, accurate, and honorable translations of

the notes of public ministers, and j^ronounces any misrepresentation

in these respects in a diplomatic correspondence as unjustifiable and

offensive as misrepresentations in other respects, whether that mis-

representation originates in carelessness, want of sufficient knowledge
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of the languages, or a deliberate purpose." Mr. Jewett also referred

to the decree as " a compound of legal and moral deformities pre-

senting to the vision no commendable lineament, but only gross and

perverse obliquities,"

" The President regrets that you appear to be on such mifriendly

terms with the Government of Peru. It is a primary duty of a

diplomatic agent to cultivate the good will of the authorities of the

country to which he is accredited. Without this his usefulness must

be very nuich impaired. It is impossible that you can reform either

the morals or the politics of Peru, and as this is no part of your

mission, prudence requires that you should not condemn them in

public conversations. You ought to take its institutions and its

people just as you find them and endeavor to make the best of them
for the benefit of your own country, so far as this can be done consist-

ently with the national interest and honor. .

" The Peruvian minister complains that you have not, according

to custom, given him the title of excellency or honorable in com-

munications to him. If such be the fact, I regret it. This you may
consider a snuill matter in itself, but yet such breaches of established

etiquette often give greater offence than real injuries. This is em-

phatically the case in regard to the Spanish race. They have ever

been peculiarly tenacious in requiring the observaiu'e of such forms.

However ridiculous this may appear to us, it is with them a matter of

substance.

" The United States sloop of war Dah\ Captain McKean, will carry

you this despatch. She will sail to-morrow from Xew York to join

our fleet on the northwest coast of America, and will remain at Callao

for a few days. I received this information at so late a period that

I have not time before her departure to prepare despatches for you on

other subjects. This I shall do by the next more direct opportunity.
" In the meantime permit me to express the earnest hope of the

President that you will so conduct yourself in your highly responsible

position as to give no offence to the Peruvian Govermnent which can

be avoided. In pursuing this course you will best j)romote the inter

ests of your country as well as your own usefulness.**

Mr. Buchanan, Sec. of Stato, to Mr. .Towett. charge daffairos to Peru,

.Tune 1. 1,S40, MS. Inst. Teru. XV. 4S.

" I have to inform you that the President, by and with the advice

and consent of the Senate, has appointed Mr. J. K. Clay your suc-

cessor as charge d'affaires of the United States to Peru. A letter

to the minister for foreign affairs of that Republic announcing your

recall is accordingly herewith transmitted, which you will cnibraco

an early opportunity to deliver. l*rior to your dejjarture from l*eru



494 INTERCOURSE OF STATES. [§ 039.

you will lodge the archives of the legation with Mr. Prevost, the

consul of the United States at Lima.
" Your recall has been made in consequence of a request to this

effect by the minister of foreign relations of Peru to myself, in a

despatch dated April 11th, 1846, and received at this Department on

the 2nd June, following. The President, reluctant to comply with

this request, instructed me not to answer it immediateh^, in the hope

that your relations with that Government might change and that

you might again be placed in a position to serve your country with

effect. In this hope he regrets that he has been disappointed, Mr.

Osma, since his arrival in this city, has personally reiterated the re-

(juest and the President has finally felt himself obliged to comply

Avith it, although no ansAver has yet been returned to the note of the

Peruvian minister.

" In the intercourse betAveen friendly nations, AA-hen the diplo-

matic representati\'e of the one has rendered himself so unacceptable

to the authorities of the other as to impair or destroy his usefulness,

it has cA^er been the custom, unless under extraordinary circum-

stances, to yield to such a request Avhen made in respectful and

friendly terms. This practice is founded upon the principle that

the great interests of nations ought not to be jeoparded merely for

the sake of retaining anj^ individual in a diplomatic station. If

diplomatic agents render themselves so unacceptable as to produce

a request for their recall from the government to Avhich the}^ are

accredited, the instances must be rare indeed in Avhich such a request

ought not to be granted. To refuse it Avould be to defeat the A^ery

purpose for Avhich they are sent abroad, that of cultivating friendly

relations betAveen independent nations. Perhaps no circumstance

Avould justify such a refusal unless the national honor Avere iuA^olved

in the question, and this can not be pretended on the present occasion.

'• The principle to Avhich I have adverted applies Avith peculiar

force in our relations with Peru, especially during the continuance

of the Mexican Avar. From the situation of that Republic on the

Avest coast of America, from the number of our Aessels, both national

and commercial, Avhich frequent the harbor of Callao and other

Peruvian ports, from the facilities for fitting out privateers along

that coast, and from the Aast amount of the property of our citizens

afloat on the Pacific Ocean, it is essential that w^e should haA^e a

charge d'affaires at Lima Avho possesses the confidence and regard of

the Peruvian Ooverninent. It is of great importance that the duties

of neutrality and friendship should be faithfully performed by that

GoA'ernment to the United States, and these cannot be successfully

enforced by the agency of a minister against Avhom the Peruvian

authorities have conceived so strong a prejudice, Avhether avoH or ill

founded, as to induce them to mak > r>'t -rted requests for his recall."
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Mr. Buchanan. See. of State, to Mr. Jewett, charge d'affaires to Peru,

No. 8, March 10, 1S47, MS. Inst. Peru, XV. 52.

A government to whom a diplomatic agent is sent may, without giving

just cause of offense to the government sending him, refuse to receive

him, and oi'dinarily a request for his recall will be at once granted by

the latter government. (Mr. Buchanan, Sec. of State, to Mr. Carr,

Nov. 18, 1848, MS. Inst. Barb. I'owers, XIV. 70.)

" In regard to Mr. AVise's conduct, subsequently to the 31st October

^. ,
last, in justice to Mr. Lisboa, I have alreadv stated.

Wise 8 case.
i , • i •

i i •
i

'
i

that this subject was not embraced in the settlement

between that gentleman and myself. On the contrary, in all our

conferences, he obeyed the instructions of his Government ; and with

a zeal, perseverance, and ability which have rendered him an emi-

nently successful minister in sustaining the interests of his country

in the United States; he persisted in urging the recall of Mr. Wise

on account of his conduct, especially on the occasion of the baptism

of the imperial princess, and the fete of the Emperor's birthday.

The question, at Mr. Lisboa's request, was submitted to the President,

who, after careful deliberation, directed me to return the following

answer, which I read to him on the 10th February last, twenty days

after the date of his note to me, by which the affair of Lieutenant

Davis and the three sailors was adjusted.

" 'After a mature consideration of all the circumstances arising

from the imprisonment of Lieutenant Davis and the American sailors

by the local authorities at Rio de Janeiro, the President does not

believe that he could recall Mr. Wise without, by implication at least,

subjecting him to a censure, which, in the President's opinion, he

does not deserve, for his conduct on that occasion. The President

has arrived at this determination, notwithstanding his anxious desire

to cultivate the most friendly relations with the Government of

Brazil. • He trusts that any unpleasant impressions produced by this

affair may speedily pass away and be forgotten; and that during the

remainder of Mr. Wise's residence at the imperial court nothing

may occur to interrupt the harmony which ought ever to subsist

between the two nations.

" ' Li answer to your inquiry, when it is expected Mr. Wise will

return from his mission; I am instructed to inform you, that soni"

time ago, and long before the imprisonment of liieutenant Davis,

that gentleman had asked to be recalled, and the President had deter-

mined to accede to his ixM^uest. This affair having been happilv

adjusted between the two (iovernments, the President will not change

his original determination. A vessel of war will, therefore', proceed

from the United States to Rio during the next spring (probably in

April or ^lay) and will carry out a new minister to Pra/.il. Soon

after his arrival, Mr. Wise will return to the United States in the
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Colnmhia with Coinmodoro Rousseau, whose term of service will then

have expired.'

"• Mr. Lisboa expressed much regret and dissatisfaction with thi.s

'

answer. He urged, among other arguments, as he had done l)efore in

conversation, and continued to urge afterwards, that the purpose of

keeping up diplomatic intercourse between nations was to preserve

and strengthen their friendly relations with each other; and that

whenever, from any cause, a particular minister did not or could not

accomplish this object, it was the custom of nations to recall him, on

the request of the power to which he had been accredited. He cited

some cases to prove that ministers had been recalled for this reason

alone, although })articularly agreeable to the governments by which

the}'^ had been appointed.
*' Without contesting this general principle, I always answered him

in the same manner. I observed that there nuist necessarily be excep-

tions to this rule arising out of special circumstances, and that the

present was a case of that kind. That it would be impossible to recall

Mr. AVise without involving an admission that the Brazilian authori-

ties had acted correctly in imprisoning Lieutenant Davis and the

American sailors and a disapprobation of his efforts to obtain their

release; and that the President Avould never, by his conduct, aiford

any ground for such an inference. After the settlement between

Lisboa and myself, I said, in addition, that the object which the

Brazilian Government had sought would noAv be accomplished, as

Mr. Wise would leave that country early in the next summer; and

with this they ought to be satisfied.

^ The instructions of the minister for foreign aifairs render it

necessary that I should advert more particularly to the conduct of

Mr. Wise and Commodore liousseau on the IHth November and 2d

of December last.

"• On the first of these occasions, which was the celebration of the

baptism of the imperial infant Isabella, Mr. Wise, although invited,

did not appear at court, nor did Commodore Kousseau fire a salute

from the Colnmhia.
"* On the second occasion, which was the fete of the Emperor's

birthday, Mr. Wise, not being invited, did not, of course, appear at

court, nor did Connnodore liousseau fire a salute or hoist the flags

of the Coliimhia.

" In justice to Mr. Wise it ought to be observed, that the Imi)erial

Government are mistaken in supposing that it was through his advice

or agency Connnodore Kousseau omitted these ceremonies on either

occasion. That gallant officer acted upon his own resi)onsibility. and

from a sense of what he thought due to the honor of the American

flag.
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'• ^\Tiilst the President is anxious that our public functionaries in

Brazil should pay all due honors to His Imperial Majesty and his

august family, he can not, under the peculiar circumstances, con-

demn either the minister or the commodore for this mere omission

to perform acts of customary ceremony. They were both at the time

smarting under the recent insult and indignity which had been

offered to the flag of their country by the Brazilian authorities in the

affair of Lieutenant Davis and the three sailors, and which had been

just approved and justified by the Government of His Imperial

Majesty, and they embraced these occasions to manifest the sense

which they felt of this insult and indignity. But after all, they only

omitted to perform acts of courtesy from a deep conviction of what

was due to their country; and this ought never to form a su]>ject of

grave complaint, or endanger the peaceful relations between two

friendly governments.
" Soon after these events, however, our vessels of war at Kio,

greatly to the satisfaction of the President, commenced again, under

the advice of Mr. Wise, to fire the customary salutes on festal

occasions in honor of Brazil, and have, I believe, ever since continued

this very proper and respectful practice.

" In regard to the speech said to have been delivered by Mr. Wise

on the occasion of a baptism on board of an American ship in the

harbor of Eio, I can say nothing, that gentleman having never

adverted to the subject in any of his communications; and I have not

seen any account of it, except one which r.ppeared in a very few

American newspapers some six or seven months ago. As this speech

has never been referred to by the Brazilian Government until the

date of the instructions on the 31st May last, I presume they nuist,

also, have derived their information from the same newsjjapers.

Whilst in entire ignorance of the whole transaction from any other

source, I yet venture to hazard the assertion that its publication was

never sanctioned by Mr. AVise, as the minister for foreign affairs

supposes."

Mr. Buchanan, Sec. of State, to Mr. Leal. Brazilian cliarse. Auj,'. MO,

1847, S. Ex. Doc. 3.5, 'M) Cong. 1 sess. .SS-K).

The facts in the case of Lieutenant Davis, referred to above. \v(>r(> iimch

controverted, but the United States maintained that that ollicer. wiio

was attached to the U. S. S. Saratof/a. was. while taking a drunUen

sailor bat-k to the ship, improperly interferred with and aftei'wanls.

together with certain sailors, maltreat'xl and unjustly arrested l)y

the Brazilian police.

See. as to the case of the Porpoise, supra.. § 17."). vol. 2. pj). 4-.".

September 1, 1852, Mr. Kerr, American miijister to (Vntral

America, was instructed bv Mr. Webster '" to signifv
Marcoleta case.

^^^ ^j^^^ Government of Nicaragua thnt the good

understanding between the two Governments is not. ni the Presi-

H. Doc. 551—vol 4 32
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dent's opinion, likely to be promoted or strengthened by the con-

tinuance here of the present minister of Nicaragua. He conse-

quently ho])es that the (lovernment of that country will accredit

some other person to this Government as its diplomatic representa-

tive." The minister thus referrect to was Mr. Marcoleta. The Gov-

ernment of Nicaragua declined to comply with the request for his

i"eci»ll and exj)ressed a Avish that the reasons on which it was founded

should be set forth, in order that they might be submitted to the

Nicaraguan Congress.

On receiving this refusal. Mr. Everett, who had succeeded Mr.

Webster as Secretary of State, addressed to Mr. Marcoleta a note in

which, with reference to the request for reasons, he said :
" It can

not be necessary to say that this course would be followed by discus-

sions of the most disagreeable and unprofitable character; besides,

that the President can not consent that any condition whatever should

be attached to the compliance of the Nicaraguan Government with a

request warranted b}^ the most familiar principles of the jDublic law

and the practice of civilized states. He has therefore directed Mr.

Kerr to renew the request for your recall and the appointment of

another minister, and in the meantime I am instructed to inform you

that no communication can hereafter be received from you as the

Nicaraguan envoy."'

The instructions to Mr. Kerr to renew the request for Mr. Mar-

coleta's recall bear date January 5, 1853. They disclosed the fact

that the chief cause of complaint against Mr. Marcoleta was his con-

duct with reference to the proposition to Costa Rica and Nicaragua,

signed by Mr. Webster and Mr. Crampton on April 30, 1852, for the

settlement of questions relating to the c(mstructi(m of an interoceanic

canal. It was stated that the proposition was shown to Mr. Marcoleta

unofficially and in confidence; that soon afterwards it became the sub-

ject of a resolution in the secret session of the Senate, and a synopsis

or copy of it was published in the New York Courier and Inquirer^

over the signature of its Washington correspondent, who was known
to be personally intimate with Mr. Marcoleta; that Mr. Marcoleta,

while denying that he had had any agency in the publication,

admitted that he had taken a copy of ceitain articles of

the proposition, which he was not authorized to do; and

that his efforts to defeat the negotiations which were in prog-

ress were rendered doubly offensive, not only by the ostenta-

tious maimer in which they were made, but also by his boasts of his

influence with Senators and his threats to use it. " These were,''

said Mr. Everett, "a portion of the caused which led Mr. Webster,

b}' express direction of the President and in the mildest terms in

Avhich it could l)S done, to exi)ress the Avish that some person should be

accredited to this Government in the place of Mr. Marcoleta. Had
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he not been the representative of a feeble power a more suniniary

course would have been pursued. Such a request can never be refused

between governments that desire to preserve alnicable relations with

each other; for a minister whose recall has been asked loses, bv that

fact alone, all capacity for usefulness. If previously unacceptable,

he must become doubly so by being retained in office in opposition

to a distinct wish expressed for his recall . . . The most

approved authorities on the public law^ mention as adequate causes

of the dismissal of a minister that he is even suspected of miscon-

duct or otherwise disagreeable. These, of course, stand in no need

of statement or discussion. The gravity of the step is a sufficient

safeguard against its being rashly taken. It is a possible case

that the objections to a minister Inay be in whole or in part of a

personal character and wdiolly disconnected with politics. They may
involve the feelings and confidence of third parties. They may be of

a nature not to be divulged without public and private scandal. Can
it be thought for a moment that an obnoxious minister must be

retained unless the government which desires his recall Avill make
itself the agent of disclosures which are never uttered but in the

most secret whispers of personal confidence?" Mr. Everett added

that Mr. Marcoleta had never been in Nicaragua and was not per-

sonally known there, and that the President and Mr. Webster, iji

asking for his recall, proceeded on better information as to his fit-

ness for high office than was possessed by the Xicaraguan (xovernmcnt.

Mr. Kerr was therefore instructed in respectful terms to renew the

request that another minister should be sent in Mr. Marcoleta's place.

AVithout stating wdiy his recall was asked, he was at liberty to explain

why such a statement could not with propriety be made, and to

"• point out the insuperable objections to engaging in a controversy

between the two Governments on the qualifications of a minister."

Should the request not be complied with within ten days. Mi-. Kerr

was to ask for his passports and return to the United States.

So far as the administration of President Fillmore was concerned,

Mr. P^verett's refusal of December 30, 1852, to hold further official

connnunication with Mr. Marcoleta suspended his official relations.

It ai)pears that on December 17, 1853, Franklin Pierce being Presi-

dent and William L. Marcy Secretary of State. Mr. Marcoleta

presented new credentials as minister from Nicaragua, in which

capacity he continued to serve till April, 185(').

Mr. Webster. Sec. of State, to Mr. Kerr, min. to Central .Vnierica. No.

l.l, Sept. 1, 1S.12, MS. Inst. Am. States, XV. i:{8: .Mr. Kven>tt. Sf<-. of

State, to Mr. Mareoleta, Nii-arajiuan min. Dec. .".o. 1S."»l'. .MS. Notes to

Cent. Am. 1. 'M : Mr. Everett. Sec. of State, to .Mr. Ki'rr. min. to

Cent. Am. No. 11). .Ian. ."), IS.').'?. MS. Inst. Am. St. XV. ir>L>.

Mr. Everett's note to Mr. Marcoleta of Dec ."In. 1S.")L'. apiiearcd in the

Washington inioii of Wednesday, Jan. o, 1S.jo.
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June 17, 1808, Mr. Henry Segur presented his credentials to the

President and was received as envoy extraordinary
egur case.

^^^^^ minister plenipotentiary of the Republic of Sal-

vador near the Government of the United States. On the 12th of

the following August Mr. Seward wrote to Mr. Partridge, Amer-
ican minister to the Central American States, that facts in regard

to Mr. Segur had come to the knowledge of the President which

induced him to believe that the continuance of that person in the

character of minister of Salvador could not strengthen the rela-

tions of concord which the United States was desirous of maintain-

ing with that Republic. Mr. Partridge was therefore instructed in a

discreet way to intimate to the Salvadorean Government that it

would be agreeable if Mr. Segur could at once be relieved from his

official functions in the United States, and an unobjectionable per-

son appointed in his place. On receiving these instructions Mr.

Partridge at once sought an interview with the President of Sal-

vador and intimated the desire of the United States for Mr. Segur's

recall, and, as the President did not at first seem inclined to yield,

Mr. Partridge stated that certain matters had come to the knowledge

of the President of the United States which rendered Mr. Segur's

recall " necessary in the highest degree." On the 26th of September

the minister of foreign relations of Salvador sent to Mr. Partridge

a note addressed to " the Minister of Relations of the United States,"

saying that " the presence of Dr. Henry Segur being required " in

Salvador, the President had been pleased to authorize his recall

in order that he might " render important services "' at San Salvador.

An instruction to Mr, Segur recalling him was also enclosed to Mr.

Partridge, On the 19th of October Mr. Partridge was instructed

to make known to the President of Salvador the acknowledgments

of the Government of the United States for its prompt compliance

with the request for Mr, Segur's recall.

Although the grounds of objection to Mr. Segur were not stated

in the request for his recall, they related to certain alleged attempts

on his part to violate the neutrality laws of the United States in

respect of a conflict between Salvador on the one side and Guatemala

and Nicaragua on the other. Subsequently to his recall, Mr, Segur

and certain other persons were arrested in New York and committed

to Fort Lafayette, on the ground that they were endeavoring to

procure a war steamer, and to jjurchase arms and enlist men in the

United States to be employed in the war in question. The papers

in the case were submitted to the Attorney-General, who gave an

opinion to the effect that the acts charged did not constitute an

indictable offense.

Mr. Seward, Sec. of State, to Mr. Partridge, niin. to Central America,

No, 13, Aug. 12, 18G3, MS, Inst. Am, States, XVI, 3o4; Mr. Seward,
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Sec. of State, to Mr. Chase, See. of Treas., Sept. 3, 1863. MS. Dom. Let.

501 ; Mr. Partridge, inin. to Cent. Am., to Mr. Seward, See. of State,

Sei)t. 2G, 1863, MS. Desp. from Salvador; Mr. Seward to Mr. Par-

tridge, Oct. 19, 1863, MS. Inst. Am. St. — ; Mr. Seward, Sec. of State,

to Mr. Crosby, min. to Salvador, No. 56, Nov. 10, 1863, MS. Inst.

Am. St. XVI. 380; Mr. Seward, Sec. of State, to Mr. Watson, Assist.

Sec. of War, 62 MS. Dom. Let. 457; Mr. Seward, Sec. of State, to

Mr. Bates, At. Gen., .Tan. 23, 1864, 63 MS. Dom. Let. 80 ; Mr. Seward,

Sec. of State, to Mr. Franklin, .Tan. 28, 18<>4, 63 MS. Dom. Let. 105

;

Mr. Seward, Sec. of State, to Mr. Stanton. Sec. of War, March 9,

1864, m ]MS. Dom. Let. 399.

See, also, for a reference to Dr. Segnr's case, Mr. Bayard, Sec. of State.

to Messrs. Morris and Fillette, July 28. 1888. 169 MS. Dom. Let. 263.

" Referring to the conversation which lately took place between you and

me at this Department, and to the documents which you left for

file relating to the difficulty which has occurred between Mr. Bur-

ton and your Government, I have the honor to inform you that the

consular officer of the United" States at Bogota has been instructed

to express to your Government the desire of the President tliat Mr.

Burton be furnished with the necessary passports, and liis intention

to fill the place vacated by that gentleman's recall." (Mr. Seward.

Sec. of State, to Mr. Salgar, Colombian min., Feb. 19. 1867, MS. Notes

to Colombia, VI. 221.)

June 10, 1871, Mr. Fish instructed Mr. Ciirtin, then American
minister at St. Petersburg:, that the conduct of ^Ir.

Catacazy, Russian minister at Washington, both

officially and personally, had for some time past been such as " ma-

terially to impair his usefulness to his own Government, and to ren-

der intercourse with him, for either business or social purposes,

highly disagreeable; " that, under these circumstances, the President

was of opinion that the interests of both countries would be promoted

if the head of the Russian legation should be changed; and that it

was hoped that an intimation to this effect would be sufficient for the

purpose. When Mr. Curtin received these instructions. Prince

Gortchakoff, chancellor of the Empire, was absent from St. Peters-

burg. Mr. de Westmann, the assistant chancellor, treated the matter

as very serious, especially in view of the fact that the (iraud Duke
Alexis was then about to visit the United States. Mr. de Westmann
seemed to be under the impression that the request for ^Ir. Catacazy *s

recall was due, directly or indirectly, to the intrigues of persons who
desired to nuir the good relations between the two counti'ies. and he

declined to mention the subject to the Emperor in the absence of

Prince (lortchakotf.

August 18, 1871, Mr. P'ish telegraphed to Mr. Curtin. expressing

disaj^pointment at the course things had taken, and saying that a

decision was important before the advent of the prince, as the Presi-

dent could not be expected to receive, as the principal attendant of

his highness, " one who has been abusive of him and is personally
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unacceptable; " and again, on Sept. 5, Mr. Fish telegraphed :
" Cata-

cazy has, through the press and in conversation, endeavored to give

it [the claim of the estate of Benjamin Perkins against Russia] un-

due importance, and to make it the cause of trouble between the

Governments, and of annoyance. He has made himself personally

offensive in conversation, and by publications abusive of the Presi-

dent, and it is for this cause that his recall is asked."

As the fleet with the grand duke was then about to sail, the

Emperor, when the matter was brought to his attention, requested

that action on the case be suspended. Mr. Fish, on September 20,

1871, replied that the President had decided, under the circum-

stances, to tolerate Mr. Catacazy until after the visit of the prince;

rhat the President would not, however, formally receive Mr. Cata-

cazy, except when he accompanied the prince, and would hold no

conversation with him ; and that, after the prince's visit, he would

be dismissed if he had not then been recalled.

On the 16th of November Mr. Fish wrote to Mr. Catacazy that

information of continued and recurring acts of " interference and

impropriety " on his part was conceived to require that his passports

should be sent him at an earlier period than had been designated

;

but the precise time when they would be sent was not specified. In

an instruction to Mr. Curt in on the same day Mr. Fish reviewed at

length the grounds of complaint against Mr. Catacazy, which em-

braced attempts at officious interference in matters of legislation, the

use of the newspaper press for the purpose of influencing pending

questions and denouncing measures and individuals, the employment

in conversation of abusive and vituperative language toward very

many persons, including several in public positions, and efforts to

defeat the late negotiations with Great Britain and prevent the

execution of the treaty of May 8, 1871. The proofs of the charges

were duly set forth. In the course of the instruction Mr. Fish laid

down this rule

:

" The official or authorized statement that a minister has made
himself unacceptable, or even that he has ceased to be personr

grata, to the government to which he is accredited, is sufficient to

invoke the deference to a friendly power and the observance of the

courtesy and the practice regulating the diplomatic intercourse of

the powers of Christendom for the recall of an objectionable minis-

ter. The declaration of the authorized representative of the power

to which an offending minister is accredited is all that can properly

be asked, and all that a self-respecting power could give.''

On November 27, 1871, Mr. Catacazy informed Mr. Fish that,

having been directed to wait upon the grand duke on the journey

which his imperial highness was about to make in the United States,

and having received orders to sail immediately afterwards for Rus-
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sia, he had that day transferred the management 'of the business of

the legation to General GorlofF. Mr. Fish, on the same day, replied

that, as this transfer Avas understood to be a practical compliance

with the request for his recall, to relieve him from all further diplo-

matic duties and to assign him to attendance upon the person of the

grand duke, and also to relieve the Government from further per-

sonal intercourse with him, the President would suspend the trans-

mission of his passports, although they were ready for him at any

time, till the conclusion of the visit of his imperial highness, unless

a recurrence of the causes which had led to the decision to send him
his passports should compel their earlier transmission.

Mr. Fish, Sec. of State, to Mr. Curtin. min. to Russia. No. 88, June 10,

187L S. Ex. Doc. 5, 42 Cong. 2 sess. 2; Mr. Curtin to Mr. Fish. No.

120, July 7-in, 1871, itl. 3; Mr. Fish to Mr. Curtin. tel.. Aug. 18.

1871, id. 4; ^Ir. Davis, Act. Sec. of State, to Mr. Curtin, No. 98,

Aug. 18. 1871. id. 4; Mr. Fish to Mr. Curtin, tel.. Sept. .">. 1871. id. 5:

Mr. Curtin to Mr. Fish. No. 120, Sept. 10. 1871. id. (5: Mr. Fish to

Mr. Curtin, tel., Sept. 20, 1871. id. 8; Mr. Curtin to :\Ir. Fish. No. 125,

Sept. 13-25. 1871, id. !); Mr. Fish to Mr. Catacazy. Sept. 22, 1871,

id. 10; same to same. Nov. 10 and 16, 1871, id. 11 : Mr. Fish to Mr.

Curtin. No. 110. Nov. 10. 1871, id. 12; Mr. Catacazy to Mr. Fish,

Nov. 12-24, 1871, id. 25; Mr. Fish to Mr. Catacazy, Nov. 24. 1871,

ibid.

See. also. Mi*. Fish. Sec. of State, to Mi'. Bokor. niin. to Russia, Nos. 74

and 70. March 7 and 0. 1877. MS. Inst. Russia. NV. .•)80. .-.07.

" T have the honor to acknowledge the receipt of your comnunii-

cation of the 3d instant, transmitting a list of the meuibers of the

legation of Kussia at this capital, and to iuforui you that the names

of Mr. and Madauie Catacazy, appearing on that list, will not be

j)ublished in the list of foreign ministers to be issued by this Depart-

ment, as Mr. Catacazy stated in a note to the Department of the 3lst

ultimo that he had been definitively called to Russia, and that he had

been directed to leave the Russian legation in your charge until the

arrival of a special officer from St. Petersburg."

Mr. Fish. Sec. of State, to Mr. ^chirkoff, Jan. 0. 1872. MS. Notes to Russ.

Leg. YII. CA

" I regret to be constrained to bring to your attention, and through

you to the knowledge of the Hawaiian GovermuiMit.
Thurston's case. '

, • , p -. , ,• • n tt ,t i o^^ +
certani acts ot its representative m the United states

of which this (lovernment has just ground to complain.
" Tn order to set forth the facts with desirable clearness it becomes

necessary to recite fully what occurred at two interviews which T had

with Mr. Thurston at this l>>partinent. on the KUli and IStli instant.

" The recent seizure of a ship at San Diego. Cab. for alleged viola-

tion of our neutralitv laws in carrvinir arms to Hawaii was the occa-
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sion of his first call. After a brief conversation on this subject, I

took occasion to remark that I had information that he was not

pleased with your action in connection with recent events at Hono-
lulu. Mr. Thurston desired to know why that view was entertained

here, whereupon I handed him a clipping from a New York news-

paper of the 13th instant, of which a full copy is hereto appended.

"After he had read this article, I asked him if he,had furnished the

matter to the paper for publication. He at once said he had fur-

nished the paragraph which he pointed out, reading as follows:

" There has heon a great reaction among the more prominent royalists who
were not concerned in and did not approve of the late insurrection, and a num-
ber of tliem have taken the oath of allegiance to the Republic. Others had
stated that as long as the Queen claimed that she could be reinstate<l, and there

was hope of receiving help from the United States Government to reinstate her,

they felt in duty bound to support restoration. Now that the Queen has abdi-

cated, and further action on the part of the XTnited States looking to restoration

is hopeless, they propose to accept the situation and work for annexation, which
many of them say they have all along considered the best course for all con-

cerned, but have been prevented from advocating it by what they considered

their duty to the Queen.

" I then desired to know if Mr. Thurston had also furnished to the

same paper the concluding paragraphs, purporting to be extracts from

a letter written by ' a prominent lawyer in Honolulu,' and reading

thus

:

" Mr. Hawes, the British representative, has confined his action to a diplo-

matic request to the Government, if not inconsistent with the interests of the

Government, that capital punishment proposed to be intlicted on any British

subjects may be postponed until he can communicate with his Government,

while his whole manner is friendly to the Government. Upon the publication of

the instructions of Secretary Herbert to Admiral Beardslee in the local papers,

declaring that no protection would be given to Americans who either opposed o>*

supported the Government, a number of P^nglishnien applied to Hawes to know
whether his course would be similar to that of the American Government. He
immediately replied that, on the contrary, he considered it highly proper for all

English citizens to do all in their i)ower to supixtrt the Government, and by so

doing they violated no international law and would forfeit none of their rights

as English citizens.

" Had the insurrectionists not been discovered at the time they were, and had

they once succeeded in getting into the city, there would have been savage

butchery, as they were well supplied with dynamite bombs, and the evidencf

whicb has been developed shows that their plans were to march into town at

2 o'clock in the morning along the main avenue leading to the city, blowing up

thfc residences of the principal supiwrters of the Government as they advanced,

regardless of the women and children therein, in order to prevent support

reaching the Government. Their plans also were for an uprising of the natives

in the city, attacks simultaneously to be made on the palace, the Government
buildings and station house, and the telephone station. The arms and dyna-

mite bombs stored at the Queen's residence were to play an imix)rtant part in

the plans. A marked feature of the situation is the large number of natives

who rallied to the support of the Government. They volunteered to the number
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of nearly three hundred to go to the fi-ont. The final capture of most of the

rebels who reuiained in the mountains was effecteil througli tlie thorough search

made by Capt. Koi)ert I'arkcr. a three-quarters native, and 50 native police, who,

with their thorough knowledge of the country, scouted the hills from Honolulu

to the east end of the island.

" Mr. Thurston answered that he had furnished nothing to that or

any other paper, but that he had permitted an employee or agent of

one of the press associations to copy at his legation a private letter or

letters which he had received, and added that the published para-

graphs did not contain all that was in the private letter or letters. I

thereupon said that I was aware this was so, and that I knew the pri-

vate letter or letters did not appear in full in the last paragraphs as

printed. Handing him a typewritten paper, I asked if the omitted

parts were not contained in the following passages:

"There is intense feeling being manifested by the people at what is looked

upon as Mr. Willis's unwarranted interference in connection with the present

trials.

"He is doing everything that he can to protect the royalists and harass the

Government. Many of our best men feel it imperative for our future safety

that some examples should be made. While the Government is master of the

situation for the present, the danger is not entirely ovei'. Much indignation is

also felt from the fact that, although direct information was given to Minister

Willis last November, before the shipment of arms was made at San Francisco,

that such shipment was, intended, nothing appears to have been done to stop

the shipment. It is felt that the Hawaiian Government has strong ground for

complaint against the United States Government on the score of its indifference,

if not at its active conniving at this flagrant breach of neutrality. Whether or

not the Hawaiian Government will make a claim by reason of the breach of

the neutrality laws it is not yet known, but there is strong feeling here that it

should be done.
" The action of Mr. Hawes, the British representative, is in marked contrast

to that of Mr. Willis. . . .

"An analysis of the growth of the feeling and facts leading up to the insurrec-

tion showed that it is based almost wholly on the encouragement given to the

royalists by President Cleveland and his announced and constantly reiterated

opinion that the Queen ought to be restored, and a feeling which, rightly or

wrongly, was disseminated throughout the royalist sympathizers that uiK)n the

slightest opportunity Cleveland would take occasion to assist the royalists if

they could get control to a suflicient extent to give him an excuse for so

doing. . . .

"Another letter received here from Honolulu says

:

"'The most serious feature is the attitude of Willis and Hawes: they are in

constant attendance at the trials. Neiunaini. the attorney defending tiie iusur

rectionists, is constantly in close consultation with them.'

"Having read this paper, and after some apparent hesitation. Mr.

Thurston said he did not know what right I had to thus interrogate

him. I replied that he had already admitted he had allowed the

published matter to be copied from letters at his legation, but that

the publication was not fidl, and I did not suppose he woidd deny thai
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the paper I showed him contained a correct copy of the omitted parts.

He said thfe letters containing the omitted passages were submitted

by him to the representative of the i)ress association to be copied

for publication, not as expressing his official or personal views, but as

showing the state of feeling in Honolulu.
" I then remarked that all I desired to know was whether lie had

furnished the matter for publication, and he repeated that he had

not furnished it in his representative capacity, or as exjoressing his

personal views, but merely as information, and that in doing so it

was not his purpose to injure the administration, the President, or

Mr. Willis. I remarked that he had permitted the letters, including

the omitted parts, to be copied for publication, and that he, no doubt,

was disappointed that the omitted parts did not appear, and I asked

him if he thought he could with propriety, as the representative of

a foreign government at this capital, furnish newspapers with such

matter. His reply was that he had simply furnished it as news or

information which the public might like to hear from Honolulu, and

that Senator Kyle had received a letter even more severe in its terms,

which had been given to the public; to which I rejoined that Senator

Kyle was a citizen of the United States, and as such might say and

do things which a foreign minister could not say or do with pro-

priety. Here the interview ended.

" "When Mr. Thurston called at the Department two days later he

informed me that there was a further statement he desired to make.

After being told that if he wished to say anything more on the sub-

ject it should be in writing, he at once proceeded :
' I simply desire

to say, Mr. Secretary, that I realize I was guilty of official impro-

priety in furnishing for publication the matter mentioned in our

former interview. I did not realize this at the time, but do now.

I regret Avhat I did, and apologize for it.'

" I replied that, in order to avoid any possible misunderstanding,

the minister's statement should be in official form, and requested that

he prepare and submit such a communication. He declined to do

this, saying he did not feel called upon to make a written apology,

and that he would trust to my fairness in reducing to writing what

he had said.

" You are instructed to make this incident known to the minister

for foreign affairs by reading this instruction to him, and should he

so desire, giving him a copy. You will express the surprise and dis-

satisfaction with which this Government naturally regards the con-

duct of a foreign envoy who thus covertly uses his influence through

the press to bias public opinion in the country whose hospitality he

enjoys. And you will add that the President would be pleased were

Mr. Thurston replaced by another minister from Hawaii in whom he
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may feel that confidence which is essential to frank and cordial inter-

course."

Mr. Gresliani, Sec. of State, to Mr. Willis, iiiin. to Hawaii, Feb. 21, 1895,

For. Hel. 1895, II. 870.

The foregoing instruction, the receipt of which at Honolulu was greatly

delayed l)y a mistake in the post, was read by Mr. Willis to the

Hawaiian minister of foreign affairs. Mr. Hatch, April .30, 1895.

Subse<inently Air. Hatch, in a note referring to the interview, spoke

of Mr. Willis as having " intimated that the President of the

United States would he itleased if the Hawaiian minist<'r at Wash-
ington should lie recalled for personal reasons." Mr. Willis, in rei)ly,

IK)inted out that he had limited himself in the intervi^>w to reading

the despatch and stating that he shared the regret which it expressed

at the incident narrated in it; he disclaimed having made any

separate intimation as to the wishes of the President.

His coiu'se was approved, in the following terms

:

" The circumstances which made Mr. Thurston no longer an acceptable

representative of the Hawaiian Republic at this capital having been

full.v set forth in the instruction aforesaid, of which you gave Mr.

Hatch a copy after reading it to him, as you were directed to do,

and no other intimation in this regard having been made, It is clear

that the ' per.sonal rea.sons ' mentioned by Mr. Hatch could only be

those stated in Mr. Gresham's conuuunication as having rendered Mr.

Thurston personally unacceptable ; and it wiis quite proper for you

to make this i)<)int plain in order that Mr. Hatch's statement might

not lead to any misconceittion of what had occurred between you and

him." (Mr. Uhl, Act. Sec. of State, to Mr. Willis. .lune 1, 1S95, For.

Rel. 1895, II. 881.)

June 3, 1895, Mr. Willis telegraiihed that a successor to Mr. ThiU'ston

had on that day been connuissioned. (For. Rel. 1895, II. 881.)

"Mr. Thurston, the Hawaiian minister, havinof furnished this (lov-

ernment abundant reason for askino- that he be recalled, that course

was pursued, and his successor has lately been received."

President Cleveljind. amnuil message. Dec. 2, 1895, For. Rel. 1895, I. .xxix.

February 8, 1898, there was published in a newspai)er in New York

a i)rivate letter which Sehor Dupuyde Lome, Spanish
upuy e ome 8

j^^jj^j^^gj. j^^ Washinj^ton, had written to Senor Cana-
case.

. ...
lejas, a Spanish journalist, who, after visitinj»; the

United States, had gone to Cuba. This letter, it seems, was abstracted

from the mails at Havana by a Cuban sympathizer. From internal

evidence it appeared to have been written about the middle of Decem-

ber, 1897. It contained, among^ other things, certain couuncnls on

the annual message then lately sent to Congress by President McKin-

ley, whom it described as "weak and a bidder for the admiration of

the crowd, besides being a would-be politician
{
pollficdstio) . who

tries to leave a door open behind himself while keeping on good t«M"ms

"with the jingoes of his j)arty:" and it intinmted that it would be
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advantageous for Spain to take up, " even if only for effect,'' the ques-

tion of connuercial relations. AVhen the letter was published such a

negotiation had been initiated. Seiior Dupuy de Lome having ac-

knowledged his authorship of the letter, the minister of the United

States at Madrid was instructed to ask for his immediate recall, on the

ground that the letter contained " expressions concerning the Presi-

dent of the United States of such character as to end the ministers

utility as a medium for frank and sincere intercourse between this

country and Spain;"' and in a subsequent telegram attention was
also drawn to the intimation concerning commercial relations. Before

the matter could be laid before the Spanish Government, Sefior

Dupuy de Lome had offered his resignation as minister, and it was

accepted. On the 15th of February the Spanish Government dis-

claimed any participation in his sentiments, either as regarded the

President or the negotiations for reciprocity^ ; and on February 14th

the incident was officially declared by the United States to be closed.

Mr. Day, Act. Sec. of State, to Mr. Woodford, min. to Spain, tel., Feb. 9,

1898 ; same to same, tel., Feb. 12, 1898 ; Mr. Woodford to Mr. Sher-

man, Sec. of State, tel., Feb. 12, 1898; Mr. Woodford to Sefior

Gullon, Feb. 14, 1898; Senor Gullon to Mr. Woodford, Feb. 15, 1898;

Mr. Day to Mr. Woodford, tel., Feb. 18, 1898; For. Rel. 1898, 1008,

1010, 1011, 1012, 1015, 1016.

For a translation of the letter to Senor Canalejas, see For. Rel. 1898, 1007.

(4) DISMISSAL.

§ 640.

In April, 1805, a request was made of the Spanish Government
for the recall of the Marquis of Casa Yrujo, then its

riyo s case.
^nvoy extra'ordinary and minister plenipotentiary to

the United States. The marquis had for some years filled the mis-

sion, and had married in the United States, his wife being a daughter

of Governor McKean, of Pennsylvania.

In an extended memorandum, apparently drawn up by Mr. G. W.
Erving, when American minister to Spain, a copy of which was trans-

mitted to the Department of State by Dr. J. L. M. Curry, one of Mr.

Erving's successors^ in 1887, it is stated that the first cause of com-

plaint against the marquis was a note written by him in February,

1804, in which he was understood to intimate that a demand which he

made for the prohibition of trade between the United States and

St. Domingo would, unless the United States conceded it, be backed

up by the principal nations of Europe. He disclaimed this imj^ort

of his declaration, but the Department of State objected to the tone

and style of his communications.

Immediately afterwards he became involved in another controversy

touching an act of Congress which extended, but, as the President
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construed it, only contingently extended, the operation of the revenue

laws of the United States to the territory between the Mississippi and
Perdido. The marquis, however, maintaining that the act was posi-

tive in its terms, denounced it in a note of March T, 1804:, as " an

atrocious libel," an insulting usurpation of the unquestionable rights

of his sovereign, and " a direct contradiction of the assurances given

by the President." The correspondence was brought to the attention

of the Spanish Government, but without any request for the marquis's

recall, and nothing came of the complaint.

In September, 1804, the marquis addressed himself to the editor of

a newspaper in Philadelphia for the purposes of engaging him, for a

pecuniary consideration, to oppose certain measures and views of the

Government of the United States and advocate those of Spain. The
Government of the United States strongly censured his action,

especially on the ground that it constituted a violation of the act of

Congress commonly known as the " Logan statute." " The marquis

defended his conduct, asserting that it was the right of a public

minister to employ the press in vindicating the measures of his own
Government; and he also caused the note in which he justified his

course to be published in the newspapers. It was on this ground of

an attempt to tamper with the press that the recall of the marquis was

asked for. A request to this effect was presented to the Spanish

Government by the American minister at Madrid April 13, 1805.

The Spanish Government, on the IGth of April, replied that the

marquis had obtained jjermissioji to return to Spain " at the season

which would be convenient for making a passage with the most

probable safety," and that it was hoped that this would be considered

by the United States a proper mode of accomplishing its object, with

the respect due to the minister of Spain. The President acquiescetl

in the overture for the removal of the marquis by *' a permitted

return instead of a recall." The marquis, however, did not take his

departure. On the contrary, prior to the meeting of Congress in the

winter of 1805, the Government of the United States knirned, with no

little surprise, that he intended to return to Washington, as usual,

for official purposes. Under these circumstances a friendly and

formal intimation was given to him that " prudence and delicacy

equally reconnnended a change of his intention." This intimation

was disregarded, and on January 15, ISOG. he arrived at Washington.

On the same evening he received from Mr. Madison a note, iji which

he was informed that his remaining at Washington Avas " dissatisfac-

toiy " to the President, and that the latter, although he would not

insist on his departure from the United States during an inclement

season, expected that it would not be. unnecessarily j^ostponed after

See supni, § tj;31.
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that obstacle should have ceased. Next day the marquis answered

ihat as he h-id not come to Washington '* to form plots, to excite con-

s})iracies, or to promote any attempts against the Governmejiit of the

United States," and as he had " not directly or indirectly committed

acts of that tendency," he remaijied in possession of all of his rights'

and privileges, both as a public man and a private individual, and

that he intended to remain in Washington as long as it might suit

"the interests of the King" and his own "personal convenience."'

This note the marquis followed up on the 19th of January with a pro-

test, in which he declared that he received no orders but from his

sovereign, and objected to tlie " style and tenor " of Mr, Madison's

note, a copy of which he said he should, together with a copy of his

protest, transmit to the other members of the diplomatic corps, in

order that it might apj^oar that if there had existed on the part of

the administration " an arbitrary determination to violate the rights

of embassy, respected by all civilized luitions," there had likewise

existed in himself " the just resolution of repelling such an attempt."

Not only did the marquis communicate this correspondence to his

colleagues, but he also caused it to be published in the newspapers.

The printed copies of the documents, with a statement of the facts,

were sent by the United States to its diplomatic representative in

M-adrid, with an instruction to lay them before the Spanish Govern-

ment without comment. This was done on May G, 1800, with results

obviously contrary to what Avere expected by the United States, since

the Spanish minister for foreign affairs, Senor Cevallos, not only

defended the marquis, but declared that the communication of the

Gth of May, without an explanation of the reasons which supported

it, was a disresj)ectful mode of addressing the Spanish Government.

Seiior Cevallos, indeed, espousing the marquis's view, asserted that

Mr. Madison's note to the latter of January 15 was a violation of the

rights of embassy, and could have been justified solely by the minis-

ter's taking part in a conspiracy against the President or against

the security of the nation or its government, and that in such case a

specification of the crime and exhibition of the proofs ought to have

been made, instead of a silent transmission of copies of the corre-

spondence.

No note of Yrujo of a date later than February 0, 180(j, is on file

of the Department of State; but, although his official relations with

the Department ceased, he remained in the United States. Mr. J. Q.

Adams introduced in the Senate a bill giving the President authority

to order foreign ministers to leave the country at his discretion, but

the measure was not pressed to a vote. On January 20, 1807, Mr.

Madison wrote to Mr. Erving that unless Yrujo should leave the

country extreme measures would be necessary to remove him, and a

detailed statement of his misconduct, which can not now be found, was
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enclosed. May 1, 1807, Mr. Madison wrote Mr. Erving that Yrujo

had announced his departure, but had made no preparations to leave,

and on October 18, 1807, his continued stay, with its incidents of

annoyance to the administration, was announced by Mr. Madison to

Mr. Erving, though it was mentioned that Foronda was then received

as charge d'affaires.

See, as to Yrujo's case, Adams' History of the United States, III. 184-189;

Schouler's History of the United States, II. 108.

"For another year he [Yrujo] defied his enemy by remaining as Spanish

minister in America ; but he held no more relations with govern-

ment, and at his own request was then sent to represent Don Carlos

IV. at the court of Eugene Beauharnais, at Milan." (Adams'

History of the United States, III. I'JU.)

As to the connection of Yrujo with Miranda, and also with Burr, see

Adams' History of the United States, III. 194, 2:50, 2(14.

See, also, us to the connection between Yrujo and Burr, and the lack

of evidence of it available for judicial purposes, Mr. Madison, Sec.

of State, to Col. William Duane, Nov. 21, 1807, 15 MS. Dom. Let! ;}28.

About the time when the discussion took place as to Yrujo's demands
concerning the prohibition of trade with Santo Domingo, it appears

that his situation was complicated by his siding with Merry, the

British minister, in the dispute concerning precedence at the White

House. " The Marquis d'Yrujo joined with INIerry in refusing an

invitation from the President, and has, throughout, made a common
cause with him." (Mr. Madison to Mr. Monroe, Feb. 16, 1804,

Madison's Writings, II. 195, 197.)

As to a spirited corres[)ondence between the Department of State and

the Marquis d'Yrujo. early in 179S, concerning the execution of the

boundary provisions of tlie treaty of 1795, see Mr. Pickering, Sec. of

State, to the .Manpiis d'Yrujo, Feb. i:}, 1798, 10 MS. Dom. Let. 348.

As to Cobbett's attack on Yrujo, see Wharton's State Trials, 322.

As to the publication by Mr. Gorostiza, Mexican minister to the United

States, in a pamphlet printed in Spanish and connnunicated to the

members of the diplomatic corps in Washington, of injurious charges

affecting the course of the United States with regard to Texas, see the

message of President Van Buren to Congress, Feb. 2(>, 18;58, H. Ex.

Doc. 190, 25 Cong. 2 sess. ; Moore, Int. Arbitrations, II. 1213 et seq.

;

Von Hoist's History of the United States (ed. 1888), II. 594.

In October, 1809, a correspondence took ])huv between Mr. R.

Smith, Secretary of State, and Mr. F. J. Jackson,

, ,
then British minister at Washiniifton, concernin": the

Jackson.
i- •

i i /•

rcpuchation by the liritish (iovernment of the agree-

ment entered into by the administration with Mr. Erskine, Mr. Jack-

son's j^redecessor, for the settlement of the various questions of dif-

ference pending between the two Oovernments, inchiding th(> case of

the Chesapeal-e and the subject of the Britisli orders in council. In

a note of October 11, Mr. Jackson, in a defense of his (lovcrnment's

action in repudiating the agreement, intimated that, when the agree-

ment was concluded, the fact was known to the Governiuent of the
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United States that Mr. Erskine had exceeded his instructions. This

intimation was repeated in another note of the 23rd of October. In a

note to Mr. Jackson of November 8, 1809, Mr. Smith said

:

" In my letter of the 1st instant, adverting to the repetition in your

letter of the 23d nltimo, of a language implying a knowledge in this

Government that the instructions of your predecessor did not au-

thorize the arrangement formed by him, an intimation was distinctly

given to you that, after the explicit and peremptory asservation that

this Government had not any such knowledge, and that with such a

knowledge such an arrangement would not have been made, no such

insinuation could be admitted by this Government.
" Finding that in your reply of the 4th instant, you have used a

language which can not be understood but as reiterating and even

aggravating the same gross insinuation, it only remains, in order to

preclude opportunities which are thus abused, to inform you that no

further communications will be received from you, and that the

necessity of this determination will, without delay, be made known to

your Government. In the meantime a ready attention will be given

to any communicationss affecting the interests of the two nations,

through any other channel that may be substituted."

Mr. Jackson immediately withdrew with the members of his mis-

sion from Washington, and established his residence in New York.

In an instruction of November 23, 1809, Mr. Pinkney, then Ameri-

can minister in London, was instructed to ask for Mr. Jackson's re-

call. This request was made by Mr. Pinkney in a note to Lord

Wellesley of January 2, 1810, and was afterwards the subject of con-

ferences between them. On the 14th of March, 1810, Lord Welles-

ley formally replied that, as the expressions and conduct of Mr. Jack-

son, although the latter had given positive assurances that it was not

. his purpose to give offense, appeared to the Government of the United

States to be exceptionable, the usual course would have been to convey

in the first instance to His Majesty a formal complaint against the

minister, a course of proceeding which would have enabled His
Majesty to avoid the suspension of official communication; but that

His Majesty, who was disposed to pay the utmost attention to the

wishes and sentiments of states in amity with him, had directed the

return of Mr. Jackson to England. Lord Wellesley added, however,

that His Majesty had " not marked, with any expression of his dis-

pleasure, the conduct of Mr. Jackson, whose integrity, zeal, and

ability have long been distinguished in His Majesty's service, and who
does not appear, on the present occasion, to have committed any in-

tentional offense against the Government of the United States."

Lord Wellesley also stated that Mr. Jackson was ordered to deliver

over " the charge of His Majesty's affairs " in America to " a person
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properly qualified to carry on the ordinary intercourse between the

two Governments."

As the mission was thus practically reduced to that of a charge

d'affaires, Mr. Pinkney was instructed to leave his post as envoy ex-

traordinary and minister plenipotentiary on leave of absence, unless

the British Government should decide to send another minister to the

United States. On January 14, 1811, Mr. Pinkney wrote Lord

Wellesley that, as the British Government continued to be represented

at Washington by a charge d'affaires, the Government of the United

States could not continue to be represented in I^ondon by a minister

plenipotentiary ; and he therefore asked for an audience in order that

he might take his leave of absence and return to the United States,

committing the affairs of the legation to the charge of a fit person.

On the 15th of February, Lord Wellesley, in a private note to Mr.

Pinkney, stated that the delay in appointing a successor to Mr. Jack-

son had been occasioned, in the first instance, by an earnest desire of

rendering the appointment satisfactory to the United States, and that

His Royal Highness the Prince Regent had been ])leased to appoint

as envoy extraordinary and minister plenipotentiary to the United

States Mr. P^oster, lately British charge d'affaires in Sweden.

This communication caused Mr, Pinkney, before finally acting on

his request for an audience of leave, to inquire whether it was the in-

tention of the British Government to arrange the questions of the

orders in council and the Chesapeake, and other matters essential to

amity between the two countries, and on receiving from Lord Welles-

ley a statement that the appointment of Mr. Foster was not to be in-

terpreted as an indication of the intention of the British Govern-

ment to relinquish any of the principles on which it had been acting,

he took his leave and returned to the United States. His departure

from London, therefore, was not the result of the delay in the ap-

pointment of a successor to Mr. Jackson. Mr. Foster was duly sent

out as minister to the United States, where he remained till the out-

break of the war of 1812.

Mr. Smith, Sec. of State, to Mr. Jackson, British inin.. Oot. 0. 1800. Am.

St. Papers, For. Ilt'i. III. .'308; Mr. Jadvsoii to Mr. Smith. Oct. 11.

180t). id. :i08; Mr. Smitli to Mr. .laclcsoii, Oct. 1!). 18(»'.», id. :'.ll: Mr.

Jackson to Mr. Smith, Oct. 2:5, ISO!), id. ;{!.">: Mr. Smitli to Mr. Jack-

son, Nov. 1, 180!), id. ;U7; Mr. Jackson to Mr. Smitli. Nov. 4. ISO!).

ibid.; Mr. Smith to Mr. Jackson, Nov. 8, 180!). id. :'.18; Mr. Smith to

Mr. Pinkney. Nov. 2.'5, 180!), id. :U!); Mr. Pinkney to Lord \Vellesl(>y.

Jan. 2, 1810. id. 3.">2 ; Lord Wellesley to Mr. Pinkney. March 14. ISIO.

id. ?>'^'^\ Mr. Pinkney to Mr. Smitli. Nov. 14. ISlo. id. .ST4 : Mr. Smith

to Mr. Pinkney. Nov. in. 1810, id. .">7.") ; Mr. Pinkney to Lord Wellesley.

Jan. 14, 1811, id. 411; Lord Wellesley to Mr. Pinkney, Feb. l."»,

1811, id. 41.'i; Mr. Pinkney to Lord Wellesley. Feb. 17, ISll. id. 414;

Lord Wellesley to ^Ir. IMnkney, Feb. 2:3. 1811, id. 415.

H. Doc. 551—vol 1 ;W
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" In the cases of Erskine and Jackson, the correspondence on his [Mr.

Smith's] part had. in a manner, fallen entirely on my hands."

(Statement of President Madison on Mr. Smith's resignation in

April, 1811, 2 Madison's Writings, 40;', 409.)

With regard to this corresiK)ndence, as ct)nducted by President Madison,

see Adams's History of the United States, V. 123 et seq. ; and see,

generally, as to the .Jackson episode, the same volume, i>p. 100-132.

As to Pinkney's " inamicable leave," see Adams's History of the United

. States, VI. 1-24.

See, further, as to the Jackson case, 2 Madison's W^ritings, 444, 449, 4.51,

453, 4(>8, 4G9, 474; 2 Lyman's Diplomacy of the United States, Chap.

I. ; Quincy's Speeches, 157 et seq. ; 10 Alison's History of Europe,

050; 7 Wait's State Papers, 283, 295; Lawrence's Wheaton (18(53),

437.

As to the intimation made in Smith's note to Jackson of Oct. 9. 1809,

that the further discussions between them should be in writing, see

Adams's History of the United States, V. 123-124, 120.

" My letters to you of the 11th Nov. and of the 20th January

authorized you to assure the British Government of the cordial dis-

position of the United States to facilitate an amicable adjustuient

of the existing differences between the two countries. If the Brit-

ish Government should advert to the spirit and language of the reso-

lutions in relation to Mr. Jackson as indicating a hostile policy, or

as at variance with the conciliatory assurances which you have been

authorized to make on the part of the Executive, I am desired to refer

you for an explanation to the indignant feelings excited by the

conduct of Mr. Jackson and especially by his attempt through his

printed circular to the British consuls to produce a popular current

against this Government. These feelings against the minister you

will represent as not at all inconsistent with the desire to maintain

peace with his nation. Of this desire sufficient evidence has been

and probably will be given in the course of our legislative proceed-

ings. If the tone of the State legislatures on this subject should have

attracted the notice of the British Government, you will in a like

course find an explanation which, it is believed, will be satisfactory.

As a precedent that cannot fail to be respected by that Govern-

ment you will remind it of the case of Palm, which though different

in some respects is analogous in the appeal to the people against

the Executive authority and in the sentiments and language of Par-

liament on the offensive outrage."

Mr. Smith, Sec. of State, to Mr. Pinkney, min. to England, Feb. 16, 1810,

MS. Inst., U. States Ministers, VII. S.'). For the joint resolution of

Congress of January 12, 1810, above referred to, censuring the con-

duct of Jackson and sustaining the course of the administration, see

2 Stat. 612.

Wharton, in his Int. Law Digest, published with regard to the Jackson

case the following note

:



§ 640.] DISMISSAL OF MINISTER. 515

" The negotiations in 1807-09 with the British legation at Washington

are striking illustrations of the importance of courtesy and of sin-

cerity in diplomatic action. The circumstances of the attack on the

Chesapeake by the Leopard, in 1S07, are elsewhere narrated, and it

will be remembered that I'resident Jefferson, immediately after the

occurrence, demanded reparation and apology from Great Britain,

and simultaneously interdicted all British armed vessels from enter-

ing the territorial waters of the United States. The Fox-Grenville

ministry was then in power in England, and Mr. David Montague

Erskine, son of Lord Erskine, then chancellor, and a grandson of

the Earl of Buchan, was sent as minister to the United States for

the purpose of settling not merely the complications connected with

the outrage on the Chesapeake, but those arising from the order of

council of 1807, by which the British ministry had placed the whole

northern coast of Europe under a paper blockade, and had pro-

hibited all neutral coasting trade and colonial trade between bel-

ligerent ports. Mr. Erskine's selection was peculiarly fortunate.

He had no little skill as a diplomatist (see Lord Erskine's pam-
phlet in his defense, jmblished in 1807) ; his wife was a member of

a Philadelphia family of high social position ; he inherited his

father's kindly manners and sweet temper without his father's occa-

sional tendency to dissipation ; and he was sincerely desirous of

carrying out his original instriictions of restoring the friendly i-ela-

tions between the two countries. It is true that on the fall of the

Fox-Grenville ministry his instructions were less conciliatory; but

still, taking them in their whole scope, he conceived he was only

carrying out their spirit when on April 18, 1809, he concluded with

Mr. Madison's administration, which had just come into i)()wer, a

convention providing that on the rei)eal of the orders of council of

1807 and reparation for the aggression on the Chesapeake the Presi-

dent's proclamation excluding British men-of-war from American

waters should be recalled, and commercial intercourse with Great

Britain restored. On April 19 Mr. Smith, Secretary of State, received

a note from Mr. Erskine stating that the orders of council in (juestion

were to be withdrawn on Jiuie 10. On the same day the I'rosident

issued a proclamation declaring tliat trade with Great Britain was
to be resumed on June 10, and this was followed not merely by a

series of pul)lic meetings expressing joy at the peace thus to ])e lirmly

established, but by the introduction in the House (Miiy :i, 1809), by

Mr. John Randolph, of a resolution declaring ' that the promptitude

and frankness with which the President h;is met the overtures of

the Government of Great Britiiin towards a restoration of iiarniony

and freer conunercial intercourse between the two nations meet the

approval of this House.' But before this resolution conld be acted

on, intimations from England led to a donht whether tlie British min-

istry would ratify Mr. Erskine's convention; and on July 'M Mr.

Erskine was himself compelled to aniumnce to the Secretary of

State not merely his o\Vn recall, but the repudiation of the conven-

tion by his Government. This recall and disavowal w«'re the result,

as we now know, of a belief, partly that the party divisions in New
England would paralyze the administration, and partly that the

tone of brutal dictation a short time before assumed toward Den-

mark might with a like success be assumed towards the T'nited

States, and that the United States might," by sndi dictation, be forced

Into alliance with Great Britain and war with France. But whatever
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lulRbt he the causo, the rosult, ns is statinl hy Sir A. Alison, in his

review of this ixTitul of British history, was peculiarly unfortunate

for (Ireat Britain, as it prevented a settlement hy which Great Brit-

ain would have heen saved from the war of 1812, and, as a eounter-

I>oise, led to closer relations hetween the I'nited States and France.
" The recollection of the attack on Denmark, to which reference has

just been made, had, no doubt, something to do with Mr. Canning's

selection, as the successor of Mr. p]rskine, of Mr. Francis J. .Tack-

son, who had been British envoy to Denmark at the time of the pro-

jected attack on Copenhagen, and who, from his agency in that out-

rage, went hy the name of ' Copenhagen .Jackson.' In a remarkable

work, published in London in 1872 (The Diaries and Letters of Sir

G. Jackson; in two volumes, London, 1872; second series, undex*

title of the ' Bath Archives,' London, 187.'5) by a member of Mr. F. J.

Jackson's family, we have a series of letters from Mr. F. J. Jackson,

narrating the temper in which he visited Denmark, and in which he

afterwards visited the United States. In a letter of August 7, 1807,

when he was on the first mission, he thus speaks :
' I had an inter-

view yesterday with tlie I'rince Regent, to whom I stated that I was
t)rdered to demand the jun<tion of the Danish fleet with that of (Jreat

Britain, and that in case of refusal it was the determination of His

Majesty to enforce it. He replied that " such a projiosal was utterly

opiwsed to every principle of honor, and that the menace by which it

was accompanied made it still more offensive." ' The 'surrender'

being refused, the British fleet, coming down suddenly in overpower-

ing strength, made the attack. The Danes resisted to their utmost.

'They have already,' so Mr. .Tackson Avrites on Sei)teml)er 1, 1807,

' burnt their sul)urbs and destroyed every house that was likely to

afford shelter to our people.' The result was, to follow Mr. Jackson's

narrative (Sei)t. 14, 1807), because Denmark refused, as a neutral,

to give up her fleet to Great Britain, the ' burning a capital city, the

residence of a court, and destroying a great commercial deix)t.' And
the upshot of this ' negotiation ' was the seizure by Great Britain,"

without declaration of war, of the Danish fleet, Denmark being at

the time at peace with Great liritain, and utterly unaware that such

an attack was even dreamed of. Mr. F. J. Jackson was therefore

familiar with the tone adopted by British diplomatists to minor

Pluropean States. His subsequent public dispatches to his Govern-

ment, during his mission to tlie United States, show that he was not

•without pride in having adoi)ted that tone with Denmark. Even

more transparently is this temper exhibited in the series of letters

above noticed, in which his private corres|)ondence w^h his family

at the time is given. According to the appendix to Volume I of the

second series the matter principally before the new envoy was the

arrangement of the diliiculties caused by the attack on the Vhesa-

pcakc and 'the issuing, by President Jefferson, of a proclamation,

date<l July 2, 1807, interdicting the entry of all the American ports

to the whole of the British navy. This productnl fresh orders in

council, intended to supiwrt British maritime rights and commerce,,

and to counteract Bonaparte's continental system. America's wrath,'

so the editor proceeds to say, 'was kindletl against England for

resorting to measures of self-defense, and in the month of December.

1807, Mr. Jefferson succeeded in carrying a resolution in Congress

that all trade and intercourse with foreign nations should be sus-

pended. Bickerings and contentions at sea, mutual manifestoes, em-
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bargoes, stoppages to trade, and much angry diplomacy followed. In

this state matters remained down to the declaration of war in June,

1812, when Mr. Madison, who passionately desired that his term of

office should be distinguished by the annexation of Canada to the

United States, was President.' •

'As to this statement, giving, no doubt, ilr. F. .T. Jaclcson's after views of

the object and nature of his mission, the following observations may
be made

:

" First. The private correspondence of the parties on file in tlie Depart-

ment of State, as well as the official correspondence of the Depart-

ment, shows that neither Mr. Jefferson nor Mr. Madison desired war
with Great Britain, and that if they erred, it was in tlieir extreme

solicitude for peace. It may be safely averred that the consideration

whi<-h drew them finally to the adoption of warlilce measures was
the fact that the grievances which the United States suffered were

those of the maritime and commercial interests, which both Mr.

Jefferson and Mr. Madison felt, from their own personal association

with the agricultural classes, and from their wish to subdue sec-

tional and class rivalries, a peculiar desire to protect.

" Second. Mr. Madison, as his correspondence shows, had not only no

desire for the ' annexation of Canada.' but such an aiuiexation,

coupled as it would be with a protracted and deadly war with Great

Britain, was to his peaceful and unaggressive temper a contingency

peculiarly dreaded.
" Third. With instructions on their face friendly, Mr. F. J. Jackson, as

we now learn from his private letters, was under orders to grant

nothing, but simply to ' temporize ' and to * postpone ' actual conces-

sion. But while thus putting off the granting of reparation for the

outrages to which the United States had been subjected, he felt that

he was playing the part to which he was assigned, and for which his

prior diplomatic acliievements fitted him, when, repudiating Mr.

Erskine's course of kindly and courteous treatment of the Govern-

ment at Washington, he began by exhibiting to that Government an

attitude of arrogance.
" His first letter in the American series is dated at Washington on Octo-

ber 7, 1800. He iH'gins witli a slur at Mr. Erskine. whom he describes

as a ' Scotchman with an American wife, who would be a fine lady,

who left his house in such a state of ruin and dirt that it will be

several weeks before we can attemiit to move in it.' He is ready at

the outset to plunge into party politics. * Many of the Democrats

who were his (Erskine's) intimates do not come to me, and I am well

pleased and somewhat flattered by the distinction.'

" Of bis first interview with Mr. Madison he thus proceeds to si^eak

:

" ' Madison, the President, is a i)lain and rather mean looking little man,

of great simplicity of maimers, and an inveterate enemy to form and

ceremony, so much so that I was officially informed tliat my intro-

duction to him was to be considered as notliing more tli.in the recep-

tion of one gentleman by another, and that no particular dress was
to be worn on the occasion, all of which I was very willing to accpii-

esce in. Accordingly, I went in an afternoon frock, and foinul the

President in similar attire. Smith, the Secretary of State, wlio had

walked from his office to join me, had on a i)air of dusty Itoots. and

his round hat in his hand. When he had introduced us, he retired,

and the President then asked me to take a chair.
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'* * While we were talking a negro servant brought in some glasses of

punch and a seed cake. Tlie former, as I had been In conference the

whole morning, served very agreeably to wet, or whet, my whistle,

and still more strongly to contrast this audience with others I had

had with most of the sovereigns of Europe.'

"Of Mrs. Madison he declares (having Miss Austen in mind) that she
* is fat and forty, but not fair,' and he proceeds to make some dis-

paraging and untrue statements as to her early training, which it Is

not worth while here to repeat, but which he qualifies by intimating

that the same peculiarities attaclied to Mrs. Merry, the wife of one

of his pre<lecessors, whose social pretensions, as we will see, caused

so much difficulty at Washington. On October 20 he writes to his

brother that ' Erskine is really a greater fool than I could have

thought it possible to l)e, and it is charity to give him that name.

. . . Now that I have gone through all this correspondence, more

than ever am I at a loss to comprehend how he could have been

allowed to remain here for the last two years. To be obliged to

wade through such a mass of folly and stupidity, and to observe how
our country has been made, through Erskine's means, the instrument

of these people's cunning, is not the least part of my annoyance.

Between them our cause is ' vilified. ... In the same spirit

they l)egan with me by saying they would only negotiate upon paper.

But they have gained nothing by this mode, in which I was obliged to

acquiesce, for I took it up in a style that brought them, in some
degree, to their senses.' ' Madison is now as obstinate as a mule.

. . . If after this we give them any satisfaction at all we had

better send it wrapped up in a British ensign, and desire them to make
what use of it they please. You see,I keep to Lord Malmsbury's

maxim, " has en haut." ... A bad effect is produced by the min-

ister of the junta remaining here even till he can receive fresh orders.

" It will encourage these people in their insolence.' 'At bottom they

(Democrats and Federalists) are all alike, except that some few are

less knaves than others.' ' I came,' he writes on November 14, 1809,

after he foinid his tone of menace and of insult, as adopted by him

in his corresiwndence, had failed, ' preparetl to treat with a regular

Government, and have had to do with a mob and mob leaders.' ' Do
not imagine' (he being by this time notified that his recall would be

aske<l, on the ground that it would be impossil)le to correspond with

him after he had charged the Secretary with duplicity and false-

hood), 'that this is a jiersonal affair. I have taken high ground for

my country, and it was highly necessary. ... I have my pass-

I)orts. . . . My object was to secure safety and inviolability for

my own person, for my family, and the other membei-s of the mission,

on removing from Washingttm, in consequence of the outrageous and
threatening language of the Democrats and the papers that express

their opinions and feelings.' On November 21 Mrs. Jackson thus

states her husband's posititHi, he having retire<l to Baltimore, out of

the reach of the ' threats :
'

' We passed the first two months at Wash-
ington, the seat of government, but Francis being accustomed to

treat with the civilized courts and governments of Euroi)e, and not

with savage Democrats, half of them sold to France, has not suc-

ceeded in his negotiation.' ' It would l>e an absolute disgrace to the

country,' he writes on May 1, 1810, from New York, which was his
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next retreat, . . .
' if another minister were to be sent here

without some sort of satisfaction being talcen or received for the

treatment I received.' 'A more despicable set' (the administra-

tion) ' I never met with before, and they can do neither England

nor any other country any harm. They are as deficient in talent as

in principle,' and he goes on to detail ' a disgraceful outrage that

took place in that dirty nest of philosophy, Philadelphia.' * We
have repeated opportunities ' (so he writes on August 24, 1812,

three years after his return to England), 'of doing what is right to

the Yanke&s, but still hold back. I do hoi>e that before this business

(negotiation) is ended we may fall in with one of their frigates.

Sawyer, with his force, ought to show their whole navy across the

Atlantic' But on December 22, 1812, after the war had begun, he

writes : 'As to the conduct of the naval war against the Americans,

it would disgrace the sixth form of Et<m or Westminster.' This,

and tlie disasters of the war, with the scars it left behind, might
liave been spared, had Mr. Erskine's course been sustainefl by the

British ministry, or, if that were impracticable, if he had been suc-

ceeded by a minister with whom the (iovernment of the United

States could have negotiated without loss of self-respect. There was
no course, under the circumstances, but to request Mr. Jackson's

recall, and the increase of ill feeling between the Governments which
this request caused, coupled with the persistent pressure of the

grievances of which the United States complained, led, after the

intermediate failure of Mr. Foster's mission, to war.
" Sir A. Alison thus notices Mr. Jackson's dismissal, which he regards as

a provocation to wai', and as a chief incident in the chain of events

by which the war of 1812 was forced

:

" * It may well be imaginetl what a storm of indignation was raised in

the United States when the intelligence of the refusal of the British

Government to ratify Mr. Erskine's convention was received, and how
prodigiously it strengthened the liands of the party already in ixjwer

and supi)orted by a decided majority of the nation, which was resolved

at all hazards, and against their most ol)vious interests, to involve the

country in a war with Great Britain. Mr. Erskine, as a matter of

course, was recalled, and Mr. Jackson succeeded liim as British envoy

at Washington; luit his receptioTi was such, from tlie very outset, as

left little hope of an amicable termination of the differences. From
the President's table, where the English minister was treated with

marked indifference, if not studied insult, to the lowest ale-house in

the United States, there was nothing l)ut one storm of indignation

against the monstrous arrogance of the British maritime pretensions

and the duplicity and bad faith of their Government. Unhappily the

elections for Congress took place during this whirlwind of passion,

and such was the ascendency which the Democratic party acquired

in the legislature from this circumstance that it was plain that all

hoi)es of acconunodation were at an end. Mr. Jackson continued,

however, at the American capital, striving to allay the prevailing

indignation and renew the negotiation where Mr. Erskine had left it

off; but it was all in vain, and, after a stormy di.scussion of twenty-

five days in the House of Representatives, it was determined, by a

great majority, to break off all connnunication with the British

envoy ; and Mr. IMukney, the American envoy in Loudon, was directed
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to request tbe recall of Mr. Jackson, whose firmness the American
Government found themselves luinhle to overcome; and this was at

once acceded to by the British administration.' (10 Alison's History

of Europe, Gol et seq.)

"As to this statement it may be remarked:
" (1) Mr. Jackson's reception was one of peculiar consideration. Mr.

Madison was then at Montpelier. his country residence; hut he

directed that a barge, duly manned, should be sent from Washington
down the I*otomac to bring Mr. Jackson to the city more expeditiously

than could be done l)y the packet by which he was to have come up
from Norfolk. Mr. Madison, as we learn from the private cor-

respondence on file at the Department of State, transmitted, through

Mr. Smith, Secretary of State, to Mr. Jackson, cordial expressions of

regret that he was obliged to be al>sent from Washington at the time

of Mr. .Tackson's arrival, inviting, in terms of great friendliness, Mr.

Jackson to visit Montpelier. Mr. Jackson acknowledges this in one

of those singular letters he wrote to his family shortly after his

arrival—letters of vainglorious satisfaction at the attention paid him
and (if condescending contempt for the Government by whom those

attentions were paid. It was not unnatural it should have been so.

The desire on tbe part of Mr. Madison, always placable and gentle,

to avoid a rupture with Great Britain was then, as we now know,

very strong. Mr. Smith, Secretary of State, was, as connected with a

large commercial house, enlisted by interest in tlie same iwlicy ; and

Mr. Gallatin, whose influence in the Cabinet far transcended that of

his associates, was devoted to the maintenance of peace, which was
at once a part of his political philosophy and essential to his finan-

cial schemes. But while the zeal shown to conciliate Mr. Jackson

was not unnatural, it is not surprising that he should have detailed

to his family the exhibition of this zeal with self-complimentary com-

placency. Ministers from tbe United States of no little eminence had

visited London pri(»r to Mr. .Tackson's mission. Mr. John .\dams, at

the time the leading statesman of his country, had gone there as its

first envoy, and had been receivetl with surly neglect, and jilaced, as

he tells us, in social ostracism. Mr. Jay. Mr. T. Pinckney, Mr.

Monroe, and Mr. William Pinkney, men of singular courtesy, culti-

vation, and dignity, were certainly not met in advance with barges

on the Thames to make more comfortable their passage over that

river, nor do their letters tell us of any marked social courtesies

bestowed on them by members of the (rovernment. Part of the re-

membrance of this may have led Mr. Jackson, familiar as he was

with the annals of British diplomacj', to narrate to his family with

peculiar zest the honors, almost obsequious as he describes them,

which were showered on him when he reached Washington. While

this, however, need not surprise us, we would be entitled, from what

we now know of tbe facts, to be surprised that, after his ' Copen-

hagen ' menaces had provoked the rebuff due them, and after the

charge, made by him against the administration, of falsehood and

dui>licity, had been met by a refusal to hold further intercourse

with him, even he should have had tbe audacity to tell his Govern-

ment that he had been received at Washington with rudeness and

insult; that he was in danger from the Washington 'mob,' and that

the tone of society there was so low that he and his wife could no

longer abide it, but must move the legation to New York.
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" (2) The * President's table ' is referred to by Sir A. Alison as the scene

* of mnrlved indifference, if not of studied insult,' to Mr. Jackson,

and from this table * to the lowest ale-house in the United States,' we
are told, ' there was nothing but one storm of indignation,' &c. No
doubt this is what Mr. Jackson told his Government after his dis-

missal ; but his letters, written to his family at the time of his recep-

tion, and befoi-e his misconduct led to his dismissal, show that this

statement was untrue. In the next section will be given Mr. Jack-

son's conteniix)ra neons account of his reception at the ' President's

table,' and of the contemptuous conceit \\ 1th which he received on

his first visit to Mr. Madison the simple liospitalities which it was
natural for Mr. Madison, as a (piiet, unostentatious, and unaffected

Virginia gentleman, to pay. Mrs. Madison's singular grace and dig-

nity, of which few observers but Mr. Jackson were unconscious, he

indeed does not notice in the letter written by him immediately o]i

his first visit; but he regales his family with a statement about her

early life, which, false as it is, is too base to l)e here repeated. He
goes with his wife, however, to dine with ^Ir. and Mrs. Madison, and

the honors there paid him he dilates on in u detail which sliows how
without foundation are his subsequent fabrications about insults at

the ' President's table.' When the equally famous dinner invitation

was tendered Mr. Merry, Mr. Jefferson's daughters were absent, and
Mr. Jefferson gave only informal dinners, following the French usage

under such circumstances which prevailed when he was at Paris.

There was no * lady,' therefore. ' at the table ' for Mr. Merry to 'take

in.' When Mr. Merry demanded that the attention of precedence

should be i)ai(l him it was impossible to accede to his demand, as

otherwise he would have had to walk in advance with Mr. Jefferson,

leaving his own wife behind. Aside from this, it was imjiossible for

Mr. Jefferson, either as President or as a gentleman in his own
house, giving an informal entertainment, to admit a claim to arrange

the order of his table, made by the British minister as a matter of

right. So it was that the recpiest to give ^Ir. and Mrs. Merry pre-

cedence at Mr. Jefferson's table was declined, as will be i)resently

noticed more fully, and this was reported to the British Government,

and dwelt upon by English writers, as a mark of disrespect and a

cause of grievance. Mr. Madison recollected this well, and, ^Irs.

Madison being at his side to help him, he took jialns, in his own
simple and kindly way, to arrange matters so as to avoid the prior

difiicultles. The second 'dinner arrangement,' which was to take so

conspicuous a i)art in our diploniati<' relations with (Jreat Britain,

was then made in such a way as to give Mr. and Mrs. Jackson the

position they claimed—Mrs. Madison leading Mr. Jackson, Mr. Madi-

son Mrs. Jackson ; whicli distinction Mr. Jackson dwells on with

satisfaction in a letter written to his family inunediately after the

event, not refi'aining from mentitming how much more successful his

* diplomacy ' had be<'n in this respect than that of Mr. Merry, nor

from intimating that 'Sim. Merry's origin was such as to ])lace her

under some sort of stigma, which may have been the cause, he may
have desired to suggest, why, even at Washington, precedence was
not allowed to her. But however this may be. Mr. JacUson's subse-

quent statements of ' insults at the President's table.' sent by him to

the British Govermnent and adopted by British historians, are sliown

to be untrue by his own family letters coutemponiueous with the
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event. That they were from the nature of things untrue, no one ever

has doubted who is faniiliar with the simple hut pracious and uni-

formly c*onsiderate manners of Mr. and Mrs. Madison and the refined

and studied courtesy of Mr. Gallatin, who was Mr. Madison's chief

friend and adviser, and who from his gentle birth and training at

Geneva was at least as competent as Mr. Jackson to decide questions

of social bearing.

"(3) The personal indignities at Washington claimed by Mr. Jackson to

have been received by him, have been already noticed. The upshot

of these was that Mr. Jackson attemptetl to bully and browbeat the

Goverinnent, that he was told that after such an insult no further

intercourse could be held with bin), and that he at once announced
that he would move the legation to New York. It is not true that

he met with any indignities at Washington beyond this merited

refusal by the members of the administration, and of its leading sup-

. porters, to associate with him personally, or to receive any further

conununications from him. There was no complaint whatever made
by him of such indignities initil after this repulse. There is no

country in which diplomatic immunities are so highly regarded as in

the United States. There are no courts which place so strong a

guard on these immunities as the courts of the United States, Fed-

eral and State. No rulers have ever lent a more attentive ear and

extended a prompter arm to bring offenders in such cases before the

courts than the successive Presidents of the United States. Mr.

Jackson, as an experienced diplomatist, must have been aware how
often foreign ministers in London had appealed, sometimes inef-

fectively, for the protection of the British authorities. He could not,

also, have been iniconscious of the masterly skill as well as quiet

courage with which, as the highest English authorities on inter-

national law now concede, had been discharged the international

duties of the successive administrations of the United States down
to the period of his arrival. He nmst have known that if any in-

dignities had been offered to him or hts legation it was only neces-

sary for him to state the fact to the Secretary of State in order to

obtain redress. He made no such statement, because there was no

sxich indignity offered to him. He withdrew from Washington when
his intolerable insolence made it impossible for the Government to

deal oflicially with him, and when, incensed as were the publicists

and statesmen of the continent of Europe at his overbearing conduct

at Copenhagen, as well as at the arbitrary and arrogant tone as-

sumed by his Government even to those European jwwers with

which It was at peace, he found at Washington no defenders among
the diplomatic corps. He left his post partly because in a place

consisting almost entirely of official society he thus isolated himself

and terminated his relations with the Government, and partly be-

cause, to his perculiar comprehension, such a departiu'e was to he

regarded, as his departure under similar circumstances from Copen-

hagen had been, as a final threat of the swift punishment he expected

his Government to inflict. But the falsity of the pretext he after-

wards set up of Indignities offered to him by Washington ' mobs ' is

shown, not merely by the circumstances of the case which made, as

we will presently see, such ' mobs ' impossible, but by the fact that

at the time he neither mentioned them to his family, in the copious
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correspondence he maintained witli them, nor asked of this Govern-

ment protection from them. The only com[)laint bearing on the sub-

ject that is discoverable is the following:
"

' As Mr. Jackson has been already once most grossly insulted by the

inhabitants of tlie town of Hampton, in the unprovoked language of

abuse held by them to several officers bearing the King's uniform,

when those officers were themselves violently assaulted and put in

innninent danger,' he reqtiests a passport for himself and family.

(Mr. Oakley, British Sec. of Legation, to Mr. Smith, Sec. of State,

undated (received Nov. 11, 1809). 3 Am. St. Pap. (For. Rel.), 319.)

" If the anecdotes told in Mr. Jackson's family letters of Mr. Oakley's

inefficiency and absurdity are to be relied on, Mr. Oakley's state-

ments are not to be regarded as high authority. But giving this sol-

itary complaint which was made by the British legation of insults to

Mr. Jackson (sent, also, after Mr. Jackson's dismissal), its utmost

signification, it reduces the insults to ' iniprovoked language of abuse'

held by 'several' 'of the inhiibitants of the town of Hampton' (a

little fishing village in Virginia near the mouth of the James River)
' to several officers bearing the King's uniform,' abuse of these officers

being by construction abuse of Mr. Jackson, who was not within an

hundred miles of the place. Mr. Jackson, having previously been

dismissed from Washington, asked, upon this ' insult,' ' his pass-

port' But what for? To leave the country? To do this he had no

intention. His ' passport ' was to take him to Philadelphia or New
York, there to set up his legation as a center of hostile operations by

acting on parties whom he supposed disaffected to the Government.
" So far as Washington is concerned, the pretense set up afterwards by

Mr. Jackson to cover his retreat, that it was governed by a ' mob,'

who threatened him with ]>ersonal violence, is absurdly untrue.

Washington was at the time, as he himself in his family letters

declares, a mere hamlet, and in such a hamlet, a day's long journey

even from Baltimore, no mob could be collected for any puri)ose what-

soever. Nor, if ' mobbing ' was to be done, would anything be more
unlikely than that the British minister should have been selected as

its victim. The Federalists in Congress, thougli not numerous in

those days, attacked the administration with a virulence almost with-

out parallel in (mr hi'story ; and it is sufficient to read Mr. Quincy's

speech on Mr. Jackson's mission to see that if there had been any

danger of insult to be feared, that danger was to have been feared

by Mr. Quincy and those who sustained him in his vehement assaults

on the administration, and not by Mr. Jackson, whose misdeeds

were covered by the veil of diplomatic confidence. But there was
no danger of i)ersonal insult to anyone. The fault of the admin-

istration was not undue belligerent animosity, but undue i)acific

tendencies toward Great Britain, and so Mr. Quincy admitted, when
he dei-lared in Congress, in words which show how tolerant was public

sentnnents. that the submissiveness of the administration to Great

Britain was such that it could not 'even l)e kicked into a war.' It is

not necessary to ascril^e Mr. Jackson's flight from Washington to

fear. It was probably i)artly in anger, partly in conformity with

the ' Co|)enhagen ' ])recedent, as above noticed. But a hasty and angry

departure there was, and a removal ' of the legation to New York,'

preceded by a sort of political progress through Baltimore uud Phila-
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delphin, where, according to his own account and tliat of his wife, so

far from being met witli insults (thougli there at least he was in cities

where mobs were possible), he and his family were overwhelmed
with even oppressive hospitalities. After these alleged ovations he

moved to New York and lioston, where similar receptions he declared

awaited him. When he arrived at Boston he was entertained by

the extreme Federalists, then, according to Mr. J. Q. Adams, brood-

ing over schemes of disunion, at a dinner in which he gave a toast

so flagitiously insolent to the Government that Mr. Madison was
comiH^lled to direct that his recall should be innnediately demandetl.

Sir A. Alison tliinlvs that this was one of the causes of the war of

1812. The dismissal by itself was not su<'h a cause, for it was justly

merited. But the annoimcement of the British Government that it

saw no reason to be displeased with Mr. .Jackson's conduct should

have been met by the Government of the TJnit<Hl States with a

demand for a retraction, the refusal of which to have been followed

by a declaration of war, anticipating by three years that of 1812.

Had a minister, accredited by the T'nited States to the British Gov-

ernment, begim his work by dictating to the head of that Government
in what way he was to be socially entertained; had he started off

on his diplomatic career by charging that Government with falsehood

and duplicity in its prior negotiati«)ns ; had he admitted, when this

was gravely pointed out to him, that such was his intention, and

repeated the offense; had he dedareil, when further intercourse with

him was refused, that he would no longer remain at the seat of

government, and, supiwsing the seat of government was then at

some secluded village, announced that he left from fear of ' the mob;

'

if, after such a departure, and sifter being requesteil to leave the

country, instead of doing so he had gone on a progress through a

series of cities, in which alone ' mobs ' could have been collected,

exciting opiK)sition to the administration and giving ' toasts ' insult-

ing it; if, after the Government of the United States had been in-

formed of this conduct, it had indeed recalled the minister, but

announced that it saw nothing in his proceedings to disaiiprove of; if

such should have been the course taken by the United States to (Jreat

Britain, the rei>ly would have b<>en ' you nuist aiK)logize for insults

so flagrant and for actions so derogatory to our position as a great

power, claiming at least eipiality with any i)ower on the globe.

You must not only recall your minister but you nuist disavow his

proceedings.'

" That this course was not taken by Mr. Madison is to be explained by his

constitutional aversion to war, strengthened by the conviction which

he had inherited from Mr. .Jefferson, -and which was shared by Mr.

(iallatin. his chief adviser, that war, in itself, a great evil, would l)e

peculiarly so when waged by the United States, with I'esources as yet

jmi»erfectly develoi)ed, with a coast as yet unfortified, with a navy as

yet in emitryo, against Great Britain, then unchallenged sovereign of

the seas, to whom, in spite of the liardness and arrogance of her

treatment of her c*olonies, which Burke had so vividly described, and

which continued to mark her demeanor to the United States, a large

iwrtion of the country still looked with an affection which even two

wars have not been able yet to extinguish. But more than any

purely i)ersonal affair since the Bevolution did Air. Jackson's conduct

in his mission and its approval by the British Government tend to
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render the preservation of peace difficult, and this detailed notice of

his mission may be of service in this place for the purpose of illus-

trating the importance in diplomatic iutercovirso of courtesy, of

candor, of truthfulness, of manly courage and dignity, and of scrupu-

lous avoidance of interference in the domestic politics of the country

of residence. It is fortunate that the recent ingenuous publication

of Mr. Jackson's family correspondence, and the possession by the

Department of State of the private papers of Mr. Jefferson, Mr.

Madison, and ^Ir. Monroe have brought to light the true circum-

stances of Mr. Jackson's dismissal—a dismissal which was made by

the British administration at the time, as well as by British histo-

rians subsequently, a ground for grave complaint against the United

States. The dismissal was a necessity ; the approval of his conduct

by Great Britain was an insult which no high-spirited nation should

have tamely borne.

" The change produced by the war of 1812 in the tone of the British

ministers at AVashington is very marked. ' Their first war with Eng-

land,' said the London Times in April, 1817, speaking of the Tnited

States, ' made them independent : their second made them formi-

dable.' (3 Schouler. 1'. S., 22.) With this consciousness on the ])art

of England, the English attitude to the United States underwent a

change. Bagot, who was the first permanent minister after tlie wai",

was not merely an experienced practical diplomatist, but a man of

kindly temper, of considerate manners, and of a social position at

home so high as not to make him think it necessary to set up pre-

tensions to superiority when abroad. He was assisted also by a wife

whose attractiveness and good sense added greatly to his popularity

in all (piarters. Under the era of ministers which thus began the

diplomatic relations between the countries were freed from those irri-

tating elements by which they had been disturbed prior to the war.
" Of the ministers who served tlie United States in London in those

troubled days it may at least be said that they were not only well

versed in that system of international law in relation to neutral

rights, in fornuilating wliich the United States is now universally

acknowledged to have taken the lead, but that they were men of

marked dignity and courtesy, on whom even the most supercilious

critic could make no personal criticism and to whom no one of the

British secretaries with whom they did business imiuited any per-

sonal fault. Of Mr. Jay and of Mr. Thomas Pincknt'y it is scanely

necessary to say that men of higher tone, of more simple triithfulness.

of more delicate sense of honor, ccmld not be found. Of Mr. Monroe

and Mr. William Pinkney, whos»> misfortune it was to negotiate a

treaty with (Jreat Britain which Mr. Jefferson when President

declined to accept, on the ground that it left the cliief causes of dif-

ference still open, a few words may be hen' hazard«>d. Mr. .Monroe

has had a singular place in the opinion of his countrymen, lie has

always been regarded as a man of marked simi>li<Mty. e.xatt truthful-

ness, great generosity, and a high sense of honor. He was tlie last

officer of tlie Revolutionary war to fill a high civil station; he was

the last of the illustrious line of tli(> Virginia Presidents: he closed

this lineage by a career distinguislu>d, like that of his predtn-essors.

by dignity, by official purity, by nnsectional patriotism, and by

unflinching fidelity to duty. He had not. like Washington, the oppor-

tunity to exhibit that majestic fortitude and wise leadership which
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enabled Washington to overthrow an old government by which order

and liberty were imperiled, and to establish a new government in

which order and liberty were to be established. He had not that

ix)litical genius which enabled Jefferson to forestall the future, nor,

while accepting Jefferson's principles, could he present them with

Jefferson's buoyant and fascinating enthusiasm ; he had not Madi-

son's power of calm judicial statement ; but he combined, as became the

last of that remarlvable series of statesmen, some of the best quali-

ties of each. It is true that when in the Senate during Washington's

administration he opposed that administration iu its foreign policy,

and incurred Washington's displeasure. But in his old age his earlier

affection towards his former chief revived. With Washington, in

fact, he had much in common. Like Washington, and unlil^e Jef-

ferson, he did not, by his personal genius, impress his views on his

Cabinet, but, collecting statesmen of ability of different schools, he

sought not merely to harmonize their counsels, but by patiently

weighing these counsels when conflicting to arrive at a just and wise

conclusion of his own. To Jefferson's distinctive principles of lib-

eralism he always remained faithful as a disciple, though it would not

have been his nature to have originated them as a chief. His style

iu his political papers was unassuming and plain, and sometimes,

lilce that of Washington, inelegant and labored, wanting Jefferson's

felicity and Madison's exact lucidity. In his bearing and social

usages as President he followed Washington much more closely than

he followed Jefferson or Madison ; his manner became, as he grew

older, more formal and reserved ; his diplomatic experience, in par-

ticular, as well as the difficulties of his immediate predecessors,

taught him how great were the embarrassments arising from familiar

conversation between the Chief Exe<'utive and foreign ministers.

This dignified reticence he gradually applied to his intercourse with

all public men, outside of liis Cabinet. Not a cloud ever fell on his

fair fame. Of him, as well as of his predecessors in that illustrious

succession, it could be said that with the opportunities of wealth

showered on them, public life was to them the cause of pecuniary loss,

not of gain ; and in his own particular case it is well known that

his hospitality when minister abroad, and afterwards at Washington,

involved him in expenses so much in excess of his salary as to absorb

his modest patrimony. Of neither him or them, also, could it be said

that iwlitical patronage was used to favor relatives or to pay personal

services.

During Washington's administration Monroe's affections were known
to turn strongly toward PYance, which his conduct toward that

Government when minister at Paris was sui)posiHl to have luiduly

displayed ; negotiations into which he had entereil with France were

disavowed, and he was recalled in a manner marking strong disap-

probation. That this was in a large measure undeserved subse-

quent developments have shown; but be this as it may, his next ap-

pearance in the diplomatic field was marked by a singular triumph.

Upon the question of the comparative efficiency of Mr. Monroe and

of Mr. R. Livingston in the Louisiana negotiation—a question after-

wards so nmch debated— it is not necessary now to enter ; it is

enough to say that the negotiation faltered until Monroe's arrival

at Paris, and that it was under the finishing touch given by him, at a

period when Napoleon was forced to cede Louisiana or to run the
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risk of losing it altogether in the war about to reopen, that the

purchase of that splendid province was effected. Before this Mr.

Monroe had been looked upon as a destructive, and on him the pe-

culiar enmity of the opiX)sitiou had been poured. The Louisiana

treaty showed in him great constructive powers ; in his negotiations

with Great Britain, so far from indicating undue prejudice against

that haughty power, his course was marked not only by tlie courtesy

and simplicity which under no circumstances did he lose, but by

concessions to Great Britain which, as has been said, wise as they

may have been, went as far in some respects as did Mr. Jay's treaty,

and went too far to be accepted by Mr. Jefferson. During the

greater part of Mr. Madison's Administration he was Secretary of

State; during the whole of his own Administration he revised every

important dispatch sent out by Mr. Adams, Secretary of State, and,

as we learn from Mr. Adams's diary and from the drafts still exist-

ing in the Department of State, modified them so as to adapt them

to his own scheme of foreign policy. lie conducted the foreign

affairs of the Unitetl States, therefore, for a longer period than has

any other of our statesmen, and he conducted them with great suc-

cess through great vicissitudes.

"At the beginning of his political career he was looked upon by the more
sober part of the community as a reckless revolutionist. During

his Presidency he was regarded by men of bold thought as a cautious

conservative. He was the only President except Washington whose
reelection was unopi)osed. Since his death it has been the fashion

to si^eak of him as destitute of force; but as to the ability and
strength of will shown by him it is only necessary to repeat what was
said of him l)y both Mr. Calhoun and Mr. Adams, that among all

the public men with whom they had dealt he most perfectly united

conscientiousness, courtesj-, thorough knowledge of foreign political

conditions, high patriotism, national spirit, sound judgment, patient

industry in mastering details, with resolute maintenance of purpose.

So far as concerns the negotiations with England while he was min-

ister there, it may be truly said, after an examination of the large

correspondence relating to that era, now accessible, that not only

is there not one woi'd coming from either side in those heated con-

troversies which should lead a citizen of the United States to look

on him otherwise than with pride, but that in ability, candor, and
fairness, Mr. Monroe's papers stand in the fi-ont rank of diplomatic

documents.
" These remarks in respect to Mr. ^Monroe may not appear too discursive

when it is recollected that of the servants of the public he is to be

looked back upon as the one wlio was longest, as minister. Secretary,

and President, coiuiected with this Department, and that in it. in

the shape of the papers left by him, still exists, iniveiled. his monu-

ment : and it may thus not be out of place to say how fully, in con-

nection with the documents publishetl in these volumes, these papers

testify to his high honor, his wise statesmanship, his steady faith in

liberal institutions, his devotion to his country as a whole, and his

perfect disinteredness and purity as a public man.
" Mr. Pinkney. who bore, first with Mr. Monroe and then alone, the

difficult and ungracious burden of those eventful negotiations, was,

as a lawyer, recognized, not merely by the body of the bar but by
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Chief Justice Marshal} and Judge Story, as at the lioad of his jtrofes-

sion, hoth as an orator and a jurist; and international law had heen

regarded as the field in whieli he was peruliarly master. He was
well fittetl, hy his courtesy and tact, for diplomatic intercourse. So
far from heing embarrassed by any national antagonism to England,

the only criticism made by him in this respect was that sometimes
• suggeste<l hy his countrymen, tliat he was s;* thorougldy Knglish in

his habits as to yield too nuicli socially to English pretensions. But

he yielded nothing in bis i)u!)lic relations. Scrui»nl<)usly c<mrteous

he always was; T)ut nowhere are the arguments for the positions

taken hy the United States on the pending issues more forcil)ly put

than in those emanating from his i)en.

" It may be said that in this notice of the diplomatic treatment of the

Uuited States hy Great Britain prior to the war of 1812 the ungra-

cious attitude of Great Britain is brought out in undue prominence,

while the ungracious attitude of France is left out of sight. But
there is tliis material difference. France wished tlie United States

to become a great nation. Great Britain, not yet recovered from the

humiliation of the Revolutionary war, would gladly have reducinl

the United States to the servility of a dependent. France took with

us the liberties of an affectionate but somewhat extravagant friend.

Great Britain, not yet convinced of the ])ermanence of our independ-

ence, maintained towards us the attitude of an offended guardian,

whose title to obedience remained although his power was temiK)-

rarily thrown off. France looked on the United States with pride,

as a nation wliich she hiid aided in bringing into existence; Great

Britain looked on the United States with anger and aversion, as a

colony which had ungratefully flung off her protecting hand, and

aided in inflicting on her a crushing defeat. Undoubtedly Genet

was absurdly disrespectful, but his disrespect was of a character

utterly different from tlie sulky repulsiveness of Hammond, the^

random impertinence of Merry, the calculated insolence of Jackson.

Genet rushed into the country with his arms open for an eml)race,

ready to enter into any alliance we might pi'opose, no matter how
close; Hammond stood moodily with his hands behind him, refus-

ing even to answer the most conciliatory business notes. Genet was
offended because the nation did not exist in a continuous fete

devotetl to liberty ; Ilannnond was offended because the nation

existed at all. Genet would have adorned the nation with liberty

caps and with floral symbols of emancipation that might have

appeared absurd. Hammond would have subjected it once more,

at least in its foreign jiolitics. to tiie yoke of (Jreat Britain. Genet,

when the guarantee by the United States of France's West India

possessions was l»rouglit to his notice l)y Jefferson, witli tlie state-

ment that this guarantee was one the United States liad not the

means to execute, said at once that it would be released by France.

When Hammond was remonstrated witli for the detention by Great

Britain of .N'iagara, of Oswego, of Fort Erie, of Michilimachinaw,

of Detroit, and the adjacent territory, in defiance of treaty, and

for the incitement by British emissaries to prey on our settlements,

he remained defiantly silent. Genet was sometimes ridiculously

annoying and familiar, l»ut this was amply atoned for by his recall,

and by the statement of tlie French directory that if he remained

in the country we might punish him as we chose. Hammond
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retained to the end his contemptuous sechision, rejecting hospitality

and refusing to exphiiu grievances, and in tliis course, directetl by

his Government, his Government sustained him. Revolutionary

France treated us with the ardor and freedom with which one

nation, not a little demonstrative, just liberated from a heavy yoke,

would be likely to treat another a little its senior in the work of

emancipation. To reactionary Great Britain we still api)eared as

a rebellious dependent, to whom the. attitude of domineering superi-

ority was to be maintained. It is true that afterwards, when the

French Govei^nnient progressed in its tremendous conflict vf\th

Great Britain, it authorized outrageous si)oliations on our com-

merce and treated with no little disrespect our ministers whom we
sent to call for redress. Great Britain also did the same. But
there was this difference. The spoliations of France were paid for,

those before 1800 in the cession of Louisiana, those afterwards very

tardily, it is true, but at last satisfactorily by treaty under Louis

Phillil)pe. Those of Great Britain lifter 17!)8 were never paid for,

and the claims were wiped out in the war of 1S12. France, also,

under tlu> directory, withdraw from her isolation, and proposed to

receive our ministers with the respect due the envoys of a great

and independent nation. Whatever may have been the insults

offered to us by British ministers, Great Britain, while, as in the

case of Jackson, accepting a dismissal, approved of the misconduct

which re(iuired it. Even when in the Napoleonic wars we were

exposed to almost equal aggression from the two great contending

powers, there was the same contrast in diplomatic tone. The
selfish greed of Talleyrand was veiled in courtesy and respect;

advances from (ireat Britain, equally selfish, though meant to be

friendly, were end)ittered by Wellesley's nonchalant supercilious-

ness or Canning's elaborate sneers. Nor was it unnatural that it

should have been so. The peace policy of Jefferson and Madison,

necessary as it may have been at the time, had nothing in it to break

the illusion of Great Britain that her old colonies were still more
or less subject at least to her overwhelming supremacy on the sea.

It took the war of 1S12 to destroy this last pretense of retention

of her old authority, and to i>lace the diplomatic relations of the two

powers on that basis of mutual respect and courtesy on which they

have ever since remained."

" During the Presidency of Mr. Madison, wIumi the language of a

British minister, Mr. Jackson, residing in this countrv. had proved

offensive to this (Jovernnient, that minister was ])ronii)tly informed,

without even first submitting his correspondence to his own (lovern-

ment, that no further comnnniications Avouhl be received from him,

and the reason for the step was afterwards nuide known to his (lov-

ernment. Mr. Jack:.on himself, in defending the {positions he had

taken, accompanied his observations with the remark that ' hi'i/ond

this it suffices that I do not deriate from the re.s/x'ct due to the Goe-

emnient to which I am accredited.'' How, then, was this matter re-

garded at the British foreign ofiice. at the head of which, at that

time, was Lord AVellesley ^ His lordship, to whom the correspond-

H. Doc. 551—vol 4 U
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eiice had been submitted, expressed the concern of His Majesty that

the interruption of the intercourse had taken place by the command
of this (iovernment before it had been possible for His Majesty, by

any interposition of his authorit}^ to manifest his invariable dispo-

sition to maintain the relations of amity with the United States.

He conveyed the most positive assurances from Mr. Jackson that it

had not been his purpose t*o give offense to the United States Gov-

ernment by any expression contained in his letters,' or by any ])art

of his conduct. He suggested, indeed, that a Ix'tter and more usual

course would have been to convey to his (iovernment a formal com-

plaint against the minister with a view to suitable redress. And
although he said His Majesty had not marked with any expression

of displeasure the conduct of Mr. Jackson, who had not appeared to

him on the occasion to have committed any intentional offense

against the Government of the United States, yet, as he was always

disposed to pay the utmost attention to the wishes and sentiments of

states in amity with him, he had directed the return of Mr. Jackson

to England. And in further testimony of a sincere desire to culti-

vate an intercourse with tlie United States on the most friendly terms,

his lordship added, that he was authorized to assure this Government

that His Majesty was ready to receive, with sentiments of undimin-

ished amity and good will, an}- communication Avhich the Government

of the United States might deem beneficial to the mutual interests of

both countries, through any channel wdiich might appear advanta-

geous to the Government of the United States.*'

Mr. Clayton, Sec;, of State, to Mr. Rives, inin. to France, Sept. 14, 1849,

MS. Inst. France, XV. ;»4, Kti).

On February 7, 1849, M. Poussin, French minister at Washington,

presented to the Department of State a claim of Mr.

A. Port, a Frencii citizen domiciled in Mexico, for

the value of certain bales of tobacco, of which he alleged that he had

been unjustly dei)rived by the general in connnand of the American

forces at Puebla. It appears that Port had ])urchased the tobacco

at a ])ublic sale held under the authority of the American military

officer who had previously been in counnand at Puebla ; that the

.sale was made under the mistaken impression that the tol)acco was

public property, and that when the discovery was made that it was

private jiroperty the sale was rescinded and Port's money returned

to him with interest. On these facts, as rejiorted by the Secretary of

War, Mr. Clayton informed ^M. Poussin, :March 28, 1849, that he

had come to the conclusion that Port had no just claim. In the

course of a reply, dated April, 1849, M, Poussin said: '"The Govern-

ment of the United States must be convinced that it is more hon-

orable to acquit, fairly, a debt contracted during war, under the
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pressure of necessity, than to avoid its payment by endeavoring to

brand the character of an honest man." On receiving this reply

Mr. Clayton requested M. Poussin, who was then in New York, to

repair to Washington without unnecessary delay. M. Poussin didy

appeared at the Department of State, where, after a conference with

Mr. Clayton, he was permitted to substitute for his })revious com-

munication a note omitting the sentence above quoted.

Immediately afterwards a correspondence took place between Mr.

Clayton and M. Poussin with reference to the case of Commander
Carpenter, U. S. X., of the U. S. S. I?'is, and his claim of salvage

for the rescue of the French ship Eugetiie., of Havre, which had run

upon the bank of Piso, near the anchorage of Anton Lizardo. In

the correspondence M. Poussin complained of the action of Com-
mander Carpenter in retaining i)ossession of the Eugenie till his

claim of salvage was satisfied, and asked the Government of the

United States to disavow his conduct and reprove him. In a note

of May 28, 1849,. Mr. Clayton declined to comply with these de-

mands, and transmitted to M. Poussin certain explanations given

by Commander Carpenter. In answering this comnumication, M.

Poussin, in a note of May 30, 1841), said

:

" His [Commander Carpenter's
|
opinions have little interest in

our eyes, when we have to condemn his conduct.

" I called on the Cabinet of Washington, Mr. Secretary of State,

in the name of the French Government, to address a severe rejiroof

to that officer of the American Xavy. in order that the error he has

committed, on a point involving the dignity of your national marine,

might not be repeated hereafter.

" From your answer, ^\x. Secretary of State, I am unfortunately

induced to believe that your (lovernment subscribes to the strange

doctrines professed by Commander Carpenter . . . ; and I have

only to protest, in the name of my (iovernnuMit, against these doc-

trines.''

In a note of June 5, 1849, Mr. Clayton informed M. Poussin that

his note of tiie HOth of May. togeth(>r with the rest of the coi-respond-

ence between him and the Department on the case of Connnander

Carpenter, had been transmitted to the American minister at Paris,

with instructions to submit it to the consideration of the French

Government.

As the French Government did not consider that the C()rres])ond-

ence afforded a sufficient grouiul for ^I. Poussin's ivcall. Mi*. Clayton

addressed to him, September 14, 1849, the following letter:

" The President has devolved uj)on me the duty of announcing to

you that the Government of the United States will hold no further

correspondence with you as the minister of France: and that the

necessity which has impelled him to take this step at the present
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iiioniont has been mado known to your (Tovernment. In communi-

cating the President's determination in regard to yourself personally,

I avail myself of the occasion to add, that due attention will be cheer-

fully given to any connnunication from the (Jovernment of Franco

affecting the interests of our respective Republics, which may reach

this Department through any other channel. Your own (xovernment

will be able to explain to you the reasons which have influenced the

American Executive in delaying the present communication until

this period.

" The President has instructed me to say that every proper facility

for quitting the United States will be promptly given at any moment
when you may be pleased to signify that it is your desire to return to

France."

In an instruction to Mr. Rives, of Sef)tember 14, 1849, Mr. Clayton

said that, when a foreign minister used in his correspondence w^ith the

Department language offensive to the Government of the United

States, no further correspondence Avith him would be maintained.

MSS. Dept. of State.

" In 1849, an exciting diplomatic correspondence toolc place between Mr.

Clayton, Secretary of State, and M. Poussin, minister plenipotentiary

of France, named by the provisional government. Though this occur-

rence occasioned some delay in the reception of the letters of credence

of the American minister, Mr. Rives, the French Government dis-

avowed and recalled its minister. Lesur, Annuaire, 1849, 665."

(Lawrence's Wheaton (1863), 4.38.)

Mr. Rives arrived in London September 26, 1849, on his way to France.

He was received by the President of France on the 8th of November,

as he reported, with great cordiality, and M. Boislecombe was sent

as minister to the United States. M. de Tocqueville, who had con-

ducted the correspondence with Mr. Clayton in reference to the

request for M. Poussin's recall, had left the ministry of foreign

affairs, and the matter was simply dropped by his successor.

" The President still maintains the position advanced in my first

note to Mr. de Tocqueville, that this Government is the guardian of

its own honor, and, of course, the sole judge of what is due to it. He
has refused to hold further correspondence with Mr. Poussin, and he

will refuse to hold it with any other minister from any country who
shall use similar language, or prove himself equally disrespectful to

this Government. He accords to all other governments the same

rights, in this respect, which he demands for his own. If the French

Government would not hold such language disrespectful when applied

to itself, we shall not question its right to decide as it shall think fit.

The law of nations has wisely given to each the right to maintain its

own honor in such cases, by placing the remedies for insult in its own
power. One of these remedies is to refuse to correspond any longer

with the offender, and the right can not be denied without incur-
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ring the risk of involving the world in wars about the meaning of

words and the forms of diplomatic etiquette."

Mr. Clayton, Sec. of State, to Mr. Rives, min. to Frauce, Nov. 12, 1849,

MS. Inst. France, XV. 112.

In March, 1855, during the Crimean war, an office was opened in

Halifax for the enlistment of recruits for the British
Crampton's case. ^^^^ ^^ j^j^ ^^ -^g^.^ ^^ Buchanan, American

minister in London, acting under instructions, advised Lord Claren-

don that the Government of the United States was constantly receiv-

ing information that persons were leaving the country under engage-

ments, contracted within its limits, to enlist as soldiers in the British

army on their arrival in Nova Scotia ; that there was good reason to

believe that an extensive plan had been organized by British function-

aries and agents, and was in successful operation in different j^arts of

the Union, to furnish recruits for the British army; that these acts

had been performed in violation of the neutrality laws of the United

States, and that the President desired to ascertain how far persons in

official station, under the British Government, who had been concerned

in the proceedings in question, had acted with or without its appro-

bation, and what measures, if any, had been taken to restrain their

unjustifiable conduct. Lord Clarendon disclaimed any intention of

violating the neutrality laws of the United States, and declared that

the British agents were instructed to observe them ; but it appeared by

his statements that his views as to what might be done in the way of

making enlistments in the United States, without violating the law,

were different from those of the Government of the United States.

Meanwhile, prosecutions had been begun against some of the recruit-

ing agents, and the evidence elicited at their trial deeply implicated

Mr. Crampton, the British minister at Washington, and Messrs.

Barclay, Mathew, and Rowcroft, British consuls, respectively, at New
York, Philadelphia, and Cincinnati, as conspicuous participants in

the organization and execution of the scheme of recruitment, the

operation of which, as it appeared, began in January, 1855, and con-

tinued till August, when it was abandoned by order of the British

Government. On December 28, 1855, Mr. Buchanan was iiistructed

by Mr. Marcy, who Avas then Secretary of State, to inform the British

Government that Mr. Crampton's connection with the affair liad ren-

dered him an unacce])table representative of Her Britamiic Majesty,

and to ask for his recall as well as for the removal of the tliree impli-

cated consuls. In a note of April 80, 1856, to Mr. Dallas, who had

succeeded Mr. Buchanan as minister to England, Lord Clarendon dis-

claimed any intention to infringe the laws or violate the sovereignty

of the United States, and, as an answer to the charges made against

the British minister and consuls, communicated their declarations that
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they had not committed any of the acts imputed to them, and ex-

pressed the hope that this response would prove satisfactory to the

United States and put an end to the difference between the two Gov.

ernments.

As the United States was unable to accept this conclusion, Mr.

Marcy, on May 28, 185G, announced to Mr. Crampton the determina-

tion of the President to " discontinue further intercourse " with him,

and stated that the reasons which had compelled the President to

take this step had been communicated to Mr. Crampton's Govern-

ment. Mr. Marcy stated at the same time that due attention would
be cheerfully gi^^en to any comnnmications from the British Gov-
ernment which might be forwarded through any other channel,

and that if Mr. Crampton should desire to retire from the United

States he would be furnished with the usual facilities for that pur-

pose. A passport was also enclosed to him. On the same day the

President revoked the exequaturs of the three consuls.

In instructions to Mr. Dallas of May 27, 1856, which were com-

municated to Lord Clarendon on the 11th of the following month,

Mr. Marcy showed that Mr. Crampton, with the support of the

consuls, continued to carry on the plan of recruitment for several

months after he was admonished that, whatever might have been his

intention, it constituted a violation of the laws of the United States,

so that his moral and legal responsibility were, as Mr. Marcy main-

tained, fully established.

Message of President Pierce, May 29. 18r>0. IT. Ex. Doe. 107. .34 Cong. 1

sess. ; 47 Brit. & For. State Papers, 358-474 ; 48 id. 189-300.

Lord Clarendon, in a note to Mr. Dallas of June 2(J, 1850, stated that if

Her Majesty's Government had been convinced, like that of the

United States, that the British representatives had. in defiance of

their instructions, violated the laws of the United States. Her
Majesty's Government would have removed them, and that if a for-

eign government were capriciously, and without any ai)parent belief

that it had good grounds for doing so, to break off diplomatic rela-

tions with the British minister accredited to it. Her Maje.sty's

Government could not hesitate to advise Her Majesty e<jually to

break off dij)l()matic intercourse with the minister of such Govern-

ment ; but that, in the j)resent case. Tier Majesty's Government were
lH)und to accept the formal and i-epeated declaration of the I'resi-

dent of his l)elief that the British otticials in question had violated

the laws of the Union, and could not deny to the United States a

right similar to that which, in a parallel case. Her Majesty's Govern-

ment would claim for themselves, "the right, namely,, of forming
their own judgment as to the bearings of the laws of the T'nion

ui)on transactions which have taken place within the Union." How-
ever nuich, therefore, said Lord Clarendon, Her Majesty's Govern-

ment might regret a proceeding which could not but be considered as

of an unfriendly character, they had not deemed it their duty on

that account to advise Her Majesty to suspend diplomatic inter-

course with the American minister in London. (48 Brit. & For, St.

Papers, 298-300.)
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On June '}0, 1850, a motion was made in the House of Commons to the

efit'ect that the conduct of Her Majesty's Government in the Crampton
affair had " not entitled them to the approbation of this House."

The motion was lost by a vote of 274 to 80. The reinforcement of

the British North American squadron soon after Crampton's dis-

missal gave rise to rumors of war. Crampton was soon knighted, and

in March, 18,j7, was sent as minister to Hanover. He afterwards

served as the representative of his Government at St. Petersburg and

at Madrid. (Dr. Angell, The Recall of Ministers, The Forum (.Jan.,

1889), VI. 49,5-49<J.)

Attorney-General Gushing, on being consulted as to the action that should

be taken in the case of Crami)ton, advised that a foreign minister

who engaged in the enlistment of troops in the United States for his

government was subject to be sunnnarily expelled from the conn-

try, or, after a demand for his recall, to be dismissed by the Pres-

ident. (Aug. 9, 18.")5, 7 Op. .>()7.

)

Janiian' 28, 1877, Dr. Caleafio, Voiioziiolan minister of foreign

afl'airs, adilressed to Mr. Thomas Knssell, then United

States minister at Caracas, a note breaking ofT official

relations with liim, and advising him that the ground for tliis action

was tliat in his despatch Xo. ()."), of May 8. 187;"), which had lately

been published by his ^lovernment, " an opinion is advanced and

statements are made which /'onstitute a most violent attack {una

(tgre.non riolentixima)^ because they insult the administration most

grievously, besides involving a notorious falsehood." Dr. Caleaiio

added that the Venezuelan (jrovernment at the same time was address-

ing itself to the Government of the United States for the j)urpose of

informing it of the circumstances. Mr. Kussell's passports were

sent to him on February 12, 1877. He left Venezuela on the 17th of

February, and after a visit to the Danish AVest Indies returned to

the United States in March.

Mr, Russell's No. G5, of May 8, 1875, to wliich Dr. Ualeano had

referred, was communicated to the House of Kepresentatives, together

with other correspondence, in response to a resolution of May 10,

]87('>, and was printed, with the rest of the correspondence, under an

order of July 31, 187<'), in House Kepoi-t 787, 44th Uongivss, 1st ses-

sion. The despatch doubtU'ss was not written by Mr. Ixussell for

publication. In the course of it he said: '" I feel bound to add that

there are, in my opinion, only two ways in which the jjayment of so

large an amount can be obtained. The lirst is by sharing the pro-

ceeds with some of the chief officers of this (Joverninent : the second,

by a display, or, at least, a threat, of force. The first course, which

has been pursued by one or more nations, will, of course, never be fol-

lowed by the United States. The expediency of the second it is jiot

my jirovince to discuss.""

11. Report 787, 44 Cong. 1 sess. :j4.
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Dr. Caleailo's note to Mr. Russell of January 28, 1877, was enclosed

by the latter to the Department of State, with a despatch of January

20, which was received at the Department on the 3rd of March.

April 2, 1877, Mr. Evarts, as Secretary of State, addressed to Mr.

Dalla Costa, Venezuelan minister at Washington, a note referring to

Mr. Russell's dismissal, and sayijig: "As yet we have not been fur-

nished with any explanation by the Venezuelan Government in

regard to this abrupt and extraordinary step. Unless, therefore, you

shall have been authorized to make one which ma}' be regarded as

satisfactory, the dignity of this Government will require that your

relations with it shall also terminate, and your passports will be sent

to 3'ou accordingly." Mr. Dalla Costa, on the 9th of April, replied

that he was instructed to make the explanation required by the

Department, but that he was obliged to postpone doing so because of

the loss of important papers by shipwreck. This jjostponement was

acquiesced in by the Department of State by a note of the 10th of

April.

"

July 9, 1877, Mr. Dalla Costa informed the Department that he

was instructed to " withdraw and cancel " Dr. Caleano's note to Mr.

Russell of the 28th of January. The Department on the same day

expressed its satisfaction with this communication. During the en-

suing autumn, however, Mr. Dalla Costa submitted to the Depart-

ment of State instructions from his government, dated September

5, 1877, in which it was intimated that Mr. Russell would no longer

be persona grata at Caracas. On January 8, 1878, a copy of these

instructions was communicated by the Department of State to Mr.

Russell. He resigned on the 24th of the same month, but expressed

a desire to return to Venezuela to present his letter of recall. In

compliance with this Avish he was instructed, January 29, 1878, to

proceed to Caracas and present his letter of recall and then to return

immediately to the United States. He reached Caracas on March 17,

1878. On the 19th of March the Venezuelan minister for foreign

affairs declined to receive from him, " directly or indirectly," any

communication, and he thereupon returned to the United States.

MSS. Dept. of State, and |»arti('iilarly a inenioranduin of April 2, 1877,

MS. Inst. Voneziiela, III. 11. That a fjovprnnient will resent attacks

made upon its minister on account of his faithful execution of his

instruct ions, see Mr. Hay, Sec. of State, to Senor Blanco, March 23,

1!)01, MS. Notes to Venez. I^eg. II. .'»H.

" Near the close of the month of October last, occurrences of a

deeply regrettable nature were brought to my knowl-
Lord Sackviiie's edge, which made it my painful but imperative duty

to obtain, with as little delay as possible, a new per-

sonal channel of diplomatic intercourse in this country with the

Government of Great Britain.
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" The correspondence in relation to this incident will in due course

be laid before you, and will disclose the unpardonable conduct of the

official referred to in his interference by advice and counsel with the

suffrages of American citizens in the very crisis of the presidential

election then near at hand, and also in his subsequent public declara-

tions to justify his actions, superadding impugnment of the Executive

and Senate of the United States in connection with important ques-

tions now pending in controversy between the two Governments.
" The offense thus committed was most grave, involving disastrous

possibilities to the good relations of the United States and Great

Britain, constituting a gross breach of diplomatic privilege and an

invasion of the purely domestic affairs and essential sovereignty of

the Government to which the envo}^ was accredited.

" Having first fulfilled the just demands of international comity,

by affording full opportunity for Her Majesty's Government to act

in relief of the situation, I considered prolongation of discussion to be

unwarranted and thereupon declined to further recognize the diplo-

matic character of the person, whose continuance in such function

would destroy that mutual confidence which is essential to the good

understanding of the two Governments, and was inconsistent with the

welfare and self-respect of the Government of the United States.

" The usual interchange of communication has since continued

through Her Majesty's legation in this city.''

President Cleveland, annual message, Dec. 3, 1888. For. Rel. 1888, I. xi.

For the report of Mr. Bayard, Secretary of State, of Oct. 29, 1888, to the

President, concerning the foregoing case of Lord Sackville, see For.

Rel. 1888. II. 1670.

Oct. 30, 1888, Mr. Bayard addressed to Lord Sackville the following note

:

" My Lord : The President of the Ignited States has instructed me to

inform you that for good and sufficient causes, which are known to

yourself, and have been duly brought to the knowledge of your (lov-

ernment, he has with great regret become convinced that it would be

incompatible with the best interests and detrimental to the good

relations of both Governments that you should any longer hold your

present official position in the United States, and that accordingly

the Government of Her Britannic Majesty will without delay be

informed of this determination, in order that another channel may
be established for the transmission of such connnunications as may
be found desirable by the two Governments in the transaction of

their business.

" Whenever it is your pleasure to depart from the T'nited States. I am
instructed to furnish you with tiie usual facilities, .ind with that

view I now beg leave to inclose a i>assport in tlie cnstoiuary form."

(For. Rel. 1888. II. 1072.)

For telegraphic correspondence between Mr. Bayard and Mr. Phelps,

then American minister in London, from Oct. 2r> to Oct. 2S. see For.

Rel. 1888, II. 1600-1073.

See, also, Mr. Bayard, Sec. of State, to Mr. Phelps, min. to England, No
990, Oct. 31, 1888, For. Rel. 1888, II. 1673; Mr. Phelps to Mr. Bayard,

No. 842, Nov. 2. 1888, id. 1676.
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" I have the honor to acknowled<^e the receipt of your letter of the

4th instant, enclosing the reported conversations upon which, on the

27th October last, you ])rincipally based tiie request preferied by the

President of the United State:; that Lord Sackville, Her Majesty's

minister at Washington, should be recalled. That letter, with ils

enclosures, has been referred to Lord Sackville, and I have now the

honor to transmit to you a copy of his reply so far as it relates to

them.
" The request in answer to which \'ou have been good enough to

forward these papers was made in order that Her Majesty's Gov-

ernment might be enabled to form a judgment on the com[)laint

against Lord Sackville which was based upon them. But it has

ceased to be of any practical importance, inasmuch as on tiie follow-

ing Tuesday morning, the 30th October, the President of the United

States terminated all diplomatic intercourse Avith Lord Sackville

and forwarded his passports to him.
" In your letter under reply you explain the course thus pursued

by observing:
"

' In asking from Her Majesty's Government the recall or with-

drawal of its minister, upon a representation of the general purport

of the letter and statements above mentioned, the Government of the

United States assumed that such request would be sufficient for that

purpose, whatever consideration the reasons for it might afterwards

demand or receive.

" ' It was believed that the acceptance or retention of a minister

was a question solely to be determined, either with or without the

assignment of reasons, by the Government to which he was accred-

ited.'

" The general principles admitted by the practice of nations upon

this matter are of more importance than the particular case in refer-

ence to which the abov'e doctrine is laid down. Her Majesty's Gov-

ernment are unable to assent to the view of international usage which

you have here laid down. It is, of course, open to any government,

on its own responsibility, suddenly to terminate its diplomatic rela-

tions with any other state, or with any particular minister of any

other state. But it has no claim to demand that the other state shall

make itself the instrument of that proceeding, or concur in it, unless

that state is satisfied by reasons, duly produced, of the justice of the

grounds on which the demand is made.

"The principles which govern international relations on this sub-

ject appear to Her INIajesty's Government to have been accurately

laid down by Lord Palmerston on the occasion of Sir Henry Bulwer's

sudden dismissal from the court of Madrid in 1848:
"

' The Duke of Sotomayor, in treating of that matter, seems to

argue as if every government was entitled to obtain the recall of any
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foreign minister whenever, for reasons of its own, it might wish that

he should be removed ; but this is a doctrine to w hich I can by no

means assent.
"

' It is quite true, as said by the Duke of Sotomayor, that the law

of nations and international usage may permit a government to make
such a demand ; but the law of nations and international usage also

entitle the government to whom such a request may be preferred to

decline to comply with it. I do not mean to say that if a foreign

government is able to state to the (lovornment of Her Majesty grave

and weighty reasons why the British minister accredited to such

government should be removed, Her Majesty's Government would

not feel it to be their duty to take such representations into their

serious consideration, and to weigh them with all the attention which

they might deserve. But it must rest with the British Government

in such a case to determine whether there is or is not any just cause

of complaint against the British diplomatic agent, and whether the

dignity and interests of Great Britain would be best consulted by

withdrawing him, or by nuiintaining him at his post.' (Viscount

Palmerston to Sefior Isturiz, 12th June, 1848.)

" \^^lat view Her Majesty's Government would have taken of Lord

Sackville's action if the President of the United States had laid

before them ' grave and weighty reasons ' for his removal, it would

be superfluous now to consider. Private connnunications made by an

ambassador in good faith have never, I believe, before been made the

subject of international complaints, and considerable doubt seems to

rest upon the precise purport of the more public statements made
by Lord Sackville to the newspaper reporters. But these were fair

matters for examination and discussion, if any such discussion had

been desired. It is sufficient under existing circumstances to say

that there was nothing in Lord Sackville's conduct to justify so

striking a departure from the circumspect and deliberate j)rocedure

by which in such cases it is the usage o,f friendly states to nuirk

their consideration for each other.

" I will abstain from connnent upon the considerations, not of an

international character, to which you refer as having dictated the

action of the President. I will only join with tlie Government of

the United States in expressing my regret that a personal incident

of this character should have in any degree qualiHed the harmony
which for a long time past the enduring sympathy of the two nations

has impressed upon the nuitual relations of their (lovernnuMits."

Lord Salisbury. Sec. fin- For. Aflf.. to Mr. riH'I|>s. Am. luiii.. Dec 1^4. 1S.SS.

enclosed with Mr. IMieljts to Mr. Bayard. No. S74. Dec. 120. 1.S8S. Fo.-.

Uel. 1888. II. 1710.

" I have received your dispatch No. 874, of the 'iOth of December

last, in which j'ou transmit the reply of the Marquis of Salisbury,
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bearing date the 24th of the same month, to your note of t}ie 4th of

December, in relation to the case of I^)rd Sackville. While I concur

in his lordship's opinion that ' the general principles admitted by the

practice of nations upon this matter are of more importance than the

particular case,' yet before proceeding to consider his lordship's posi-

tion thereon I deem it essential to state to Her Majesty's Government,

more fully than heretofore, the views of this Government in respect

to the grounds of Lord Sackville's dismissal. It is true that the

Marquis of Salisbury, in the note to which I have now the honor to

reply, has observed that the action of this Government has rendered

it no longer necessary for that of Her Majest}^ to consider the merits

of the complaint against Lord Sackville. It is not now, however,

and has not been my purpose, in stating to Her Majesty's Government
these reasons, to invite a discussion of their sufficiency. On this sub-

ject this Government has entertained no doubt. But it is my desire,

in a friendly way, to acquaint Her Majesty's Government with the

views of this Government in regard to the misconduct of their envoy

;

and this is. rendered the more important in the light of certain ex-

pressions contained in Lord Salisbury's note and its enclosure.

" The offense of Lord Sackville, as heretofore stated, consisted in

what this Government was compelled to regard as his intentional

interference in our domestic politics, in assuming by his advice to

control the political action of persons who, though formerly his

countrymen and fellow-subjects, had renounced their allegiance to

the British Government, and, in obtaining naturalization as American
citizens, had assumed its duties and sworn to support and bear true

faith and allegiance to the Government of the United States alone.

" On the 12th of September last. Lord Sackville, being then at

Beverly, in the State of Massachusetts, received a letter dated Sep-

tember 4 at Pomona, Cal., and signed ' Charles F. Murchison,'

Avherein the writer w^as described to be a naturalized American citi-

zen of English birth, who yet regarded the interests of ' England,

the motherland,' as paramount, and made this preference his ' apol-

ogy ' for applying to the British minister for counsel as to the course

he should pursue to further British interests in the affairs of his

adopted country. He stated that many English citizens had for

years refrained from being naturalized, since they thought ' no good

would accrue from the act;' but that the policy of 'Mr. Cleveland's

administration ' had been so ' favorable and friendly towards Eng-

land, so kind in not enforcing the retaliatory act passed by Congress,

so sound on the free-trade question, and so hostile to the dynamite

school of Ireland, that by the hundreds—yes, by the thousands

—

they had (have) become naturalized for the express purpose of help-

ing to elect him over again, the one above all of American politicians

they consider their own and their country's best friend.' The writer
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declared himself to be one of those ' unfortunates ' Avho had become

so naturalized, and whom ' Mr. Cleveland's message to Congress on

the fishery question ' had ' alarmed ' and compelled to ' seek further

knowledge ' before ' finally casting their (our) votes for him, as they

(we) had intended to do.' ' If,' coiitinued the writer, ' Cleveland

was pursuing a new policy toward Canada temporarily only, and

for the sake of obtaining popularity and continuation of his office

four years more, but intends to cease his policy when his reelection

is secured in November and again favor England's interests, then I

should have no further doubts, but go forward and vote for him.'

The opposing candidate, Mr. Harrison, was further declared to be
' a high-tariff man, a believer on the American side of all questions,

and undoubtedly an enemy to British interests generally.' With
such statements the writer applied to Lord Sackville for advice, and

concluded as follows; 'As you are at the fountain head of knowledge

on the question, and know whether Mr. Cleveland's present policy is

temporary only, and whether he will, as soon as he secures another

term of four years in the Presidency, suspend it for one of friend-

ship and free trade, I apply to you, privately and confidentially, for

information which shall in turn be treated as entirely secret. Such
information would put me at rest myself, and if favorable to Mr.

Cleveland would enable me, on my own responsibility, to assure

many of our countrymen that they would do England a service by

voting for Cleveland and against the Republican system of tariff. As
I before observed, we know not what to do, but look for more light

on a mysterious subject, which the sooner it comes will better serve

true Englishmen in casting their votes.'

" Such was the li^tter addressed to and received by Lord Sackville

as the representative of Her Brittanic Majesty. Whether it was
obviously fraudulent, or a thinly veiled fraudulent scheme, is now a

question of minor significance. But whether fictitious and fraud-

ulent or no, there are certain facts indubitably and indelibly stamped

upon its face. It declared the writer to be actuated by motives of

manifest perfidy to the United States. It grossly impugned and

aspersed the motives of the President. It solicited from the official

to whom it was addressed an authoritative confirmation or denial of

those impugnments and aspersions, upon information which his offi-

cial relations to this Government were supposed to supply, and thus

to abuse the confidence he enjoyed.

" To this application Lord Sack\'ille promptly responded on the

13th of September, that ' any political party which openly favored

the mother country at the present moment would lose j^opularity,

and that the party in power is fully aware of this fact; ' and that

in respect to the ' questions with Canada, which have been unfortu-

nately reopened since the rejection of the (fisheries) treaty by the
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Republican majority in the Senate, and by the President's message

to which you alhide, allowance must therefore be made for the

political situation as regards the Pre>>idential election.' And, to

give additional emphasis to his views, he enclosed an extract from a

newspaper in which electors were distinctly advised to vote for Mr.
Cleveland's reelection.

" It is true that the letter of Lord Sackville was marked ' j^rivate,'

and that his correspondent stated that it would be kept secret. In

relation to this the Marquis of Salisbury observes: 'Private com-

munications, made by an ambassador in good faith, have never, I

believe, before been made the subject of international complaint.'

" The precise force or applicability of this observation in the pres-

ent case is not jjerceived. Lord Sackville has stated that his corre-

spondent was unknown to him. The request for his advice could not,

therefore, rest upon personal relations of intimacy, duty, or confi-

dence. The sole basis of the appeal for his counsel was declared b}^

the correspondent to be his preference, as a native Englishman, for

the interests of England as against those of the United States. On
behalf of the ' motherland ' he made his appeal. His assurance of

secrecy was palpably an invitation to the representative of that

country to commit an act of impropriety, inconsistent with his duty

and w^holly outside of the scope of his functions. He plainly in-

formed Lord Sackville that he sought his advice not only in order to

determine how to cast his oAvn vote, but also in order to influence the

political course of ' numy of our countrymen ' in an election which

he averred to be critical; referring, by that designation, to persons

w^ho, like himself, had ' by the hundreds—yes, by the thousands '

—

become American citizens with the intent to ' favor England's

interests.'

" Lord Sackville was thus applied to in unmistakable terms to

interfere in the political affairs of the United States, and at a time

of intense public feeling, when issues of deep moment were awaiting

popular decision. And while the conditions then existing did not

create the offense of Lord Sackville, they nnist be taken into account

in estimating its gravity. He was invited to assist his correspondent
' and many others ' to abuse and betray the ])rivileges of their citizen-

ship at an important election involving the control of the (jovernment

itself, not in the interest of that Government, but wholly in the inter-

est of a foreign government.
" The character of Lord Sackville's act is not altered by the fact

that another purpose than the one avowed may have been and prob-

ably was contained in the application. Nor am I able to ])erceive that

any diminution of his offense can be argued from the supposition that

his reply ' would be treated as entirely secret.'
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" Even as to this assurance of his unknown correspondent, the com-
ment of Lord Sackville, in his interview published in the New York
Herald of the 23d of October, is noticeable. ' He understood, from
what was said in the letter to which he was replying, that his answer

would be shown to other people than the recipient.'

" The case can not be altered by the consideration that, by reason

of a breach of confidence on the part of his correspondent, the minis-

ter's letter did not affect only the class for whom it was professedly

sought, but that it was solicited and used to influence another and
different class of voters. The fact of the offense must be determined

by the principles which it violated, and without respect to any par-

ticular direction in which its injurious effects operated. In this

aspect of the case, the question is simi^ly whether a foreign diplo-

matic representative shall assume the function of influencing elec-

tions in this country. Such an usurpation is of itself an intolerable

offense.

" The correspondence now under consideration not only consti-

tuted an unprecedented interference in our domestic politics, but it

contained gross impugnments of the President's public action.

Hence, had the objectionable conduct of Lord Sackville ended with

his reply to the Murchison letter, the situation would have been suffi-

ciently serious; but in various statements made by him to representa-

tives of the public press the impugments of the action of this Govern-

ment were emphasized. In regard to these statements, I shall only

say that, as I^ord Sackville has m a general way questioned their

accuracy, and has excused himself from failing to make any public

contradiction or explanation of them on the ground that it could

only have led ' to unseemly and undignified controversy,' it is greatly

to be regretted that his lordship should originally have resorted to

such channels of communication in order to connnent upon the seri-

ous (juestions raised by the publication of his correspondence. That

the situation was rendered more difficult by his lordship's utterances

through (he ])ublic j)ress is manifest.

" I advert, however, to a passage in Lord Sackville's letter to the

Marquis of Salisbury of the 13th of December last, wherein he com-

ments upon your note of the 4th of the same month, saying: 'That

the statement that no contradiction or explanation of them (his news-

])aper utterances) had ever been published by me is true, but that all

mention of my letter to Mr. Bayard, copy of which was enclosed in

my dispatch of the 31st October, is omitted; and in this connection I

beg to refer your lordship to my statement forwarded in Mr. Her-

bert's dispatch of the 9th of November."

"As this forms part of the reply of Lord Salisbury to your note, it

should be noticed.
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" It is true that on the 26th of October, before writing the letter to

me of that date, Lord Sackville called upon me and exhibited the

Murchison letter. I then drew his attention very seriously to his

statements in the I'rihune^ but, as he states, made no expression of

personal resentment towards him. Yet, it is also true that in the

most emphatic language I expressed to him my amazement at and

reprobation of his conduct and avowed my sense of the gravity of the

situation he had created. Personal displeasure was outside the case.

His letter to me, as published by him, will be found upon examina-

tion to contain not a denial coextensive with the offensive language

published in the Tribime, but merely a disavowal of intent to offend

and of the use of special words attributed to him in other newspapers

than the Trihune.
" This imperfect denial, which did not meet the language to which

his attention had been directed, was contained in a personal note to

me, as if the issue was personal in its nature between his lordshijj and

myself; a view which is without justification, and never can be

accepted.

" It may also be observed that in his explanatory statement of

November 8 to his own Government, to which I should not advert if

it were not referred to in the enclosure in Lord Salisbury's note. Lord

Sackville continued his impugnments of the President, saying ' that

party exigencies overruled international comity,' and referring to

* telegrams received at the Wliite House,' etc,

" I now proceed to consider that part of the Marquis of Salisbury's

note laying down the rule which, in his opinion, governs the dis-

missal of diplomatic agents.

" In your note of December 4, you had stated the position of this

Government, as follows

:

"
' In asking from Her Majesty's Government the recall or with-

drawal of its minister upon a representation of the general purport

of the letter and statement above mentioned, the Government of the

United States assumed that such request would be sufficient for that

purpose, whatever consideration the reasons for it might afterwards

demand or receive.

" ' It was believed that the acceptance or retention of a minister was

a question solely to be determined, either with or without the assign-

ment of reasons, by the Government to which he was accredited.'

" Replying to this, the Marquis of Salisbury observes:
"

' Her Majesty's Government are unable to assent to the view of

international usage which you have here expressed. It is, of course,

open to any government, on its own responsibility, suddenly to ter-

minate its diplomatic relations with any other state or with any par-

ticular minister of any other state. But it has no claim to demand

that the other state shall make itself the instrument of that proceed-
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ing, or concur in it, unless that state is satisfied by reasons, duly pro-

duced, of the justice of the grounds on which the demand is made.
"

' The principles which govern international relations on this

subject appear to Her Majesty's Government to have been accurately

laid down by Lord Palmerston on the occasion of Sir Henry Bulwer's

sudden dismissal from the court of Madrid in 1848: [Here follows

the passage quoted by Lord Salisbury, supra, pp. 538-539. from Lord
Palmerston's note to Senor Isturiz of June 12, 1848.]

" The case of Lord Stratford de Redcliffe, then Mr. Stratford

Canning, who was rejected without assignment of reasons by the

Russian Government, and the acceptance of that decision by Lord
Palmerston, might be cited to show that the rule laid down by him
a few years later in Sir Henry Bulwer's case is by no means inflex-

ible, and can be applicable only to that very peculiar case.

" The circumstances of that case, briefly stated, are that on the

iOth of March, 1848, Lord Palmerston instructed Her Majesty's

representative at Madrid ' to recommend earnestly to the Spanish

Government, and to the Queen Mother, if you have an opportunity of

doing so, the adoption of a legal and constitutional course of govern-

ment in Spain,' and his lordship concluded his instructions with the

following observations

:

•'
' It would then be wise for the Queen of Spain, in the present

critical state of affairs to strengthen the executive government by

enlarging the basis upon which the administration is founded, and by

calling to her councils some of those men who possess the confidence

of the liberal party.'

" These instructions were duly made known by Sir Henry, then

Mr. Bulwer, who, on the 8th of April. 1848 transmitted a copy to

the Duke of Sotomayor.
" On the 10th of the same month the Duke of Sotomayor returned

these communications with bitter and indignant comments, which T

forbear to reproduce, and in regard to which I desire merely to

observe that they were expressly directed against ' Her Britannic

Majesty's minister for foreign affairs,' and condemned " the unlieard-

of pretensions of Lord Palmerston thus to mix himself up in the

internal affairs of Spain.'

" It is true that when the step of summarily dismissing Her

Majesty's minister was shortly afterwards taken, objections to liis

personal conduct were included in the explanations of the Spanish

Government. But in this relation it is pertinent to (juote from the

letter of Sir H. Bulwer to Lord Palmerston of the 30th of May,

1848, which statements were fully accepted by Her Majesty's Gov-

ernment :

" ' I did ilot fly from slander; I was less likely to fly fi-oni menace;

but a triumph was to be gained in some way or other at my expense,

H. Doc. 551^vol 4 35
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and not at mine individually. Let tiiis always be remembered : Your
lordship's name—and your lordship's name is in foreign affairs the

Government''s name—was continually connected with my own, and

through me it was meant to strike at the Oovernnient itself.'

" The account of the episode given in the ' Life of Lord Palmer-

ston,' by the Hon. Evelyn Ashle}', is as follows:

" ' The " Spanish marriages " have been sufficiently discussed in

recent histories to warrant their omission without further notice.

General Xarvaoz had, as will be remembered, caused Sir Henry
Bulwer to quit Madrid, and the English Government had been com-

pelled by this open affront to send the Spanish ambassador his pass-

port. I say compelled, because the recall of ambassadors was a form
of protest which Lord Palmerston, as a rule, disliked. In a letter to

Lord Howden (September 1, 1850) he says: "The rupture of diplo-

matic relations seems to me one' of the w'orst ways of showing dis-

pleasure, unless it is meant to be an immediate forerunner of war.

The nonintercourse situation as between two states which have

political and commercial interests in conunon is exceedingly incon-

venient to both parties, and probably as much to the one as to the

other." ' (Vol. 1, p. 16, ed. 1876.)

" If applied to the case of the dismissal of a minister for miscon-

duct, I hold the position of Lord Palmerston, for reasons already

stated, to be obviously unsound. But, in fact, the condition of

affairs Lord Palmerston was then discussing did not constitute such

a case. The complaint of the Spanish Government was, in fact,

against his lordship rather than against his envoy, and in the conse-

quences which ensued Sir H. Bulwer became a vicarious sacrifice for

his lordship, which naturally the latter was indisposed to permit.

So that the case was, in reality, as stated by Lord Palmerston in his

letter to Lord Howden, a suspension of diplomatic intercourse.

" The case of Lord Sackville is Avholly dissimilar. In the former

the objection of Spain Avas to the action of Lord Palmerston and pre-

sumptively of the ministry of Great Britain, of which Sir Henry
Bulwer Avas but the channel of communication, and throughout the

entire transaction Sir Henry Bulwer received the entire approval of

his lordship.

" The offense of Lord Sackville consisted in personal misconduct,

w^holly inconsistent with his official duty and relations, of Avhich no

suggestion of approval by his Government has yet been intimated.
" Thus the present issue is not whether it is requisite that a sover-

eign asking the recall of a foreign minister should give the reasons

for the application, but whether, when, as in the present case, such

recall has been asked on the ground of interference in the politics of

the country to which he is accredited, the question of the culpability

or degree of such interference is to be left not to the decision of the
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offended sovereign but to the determination of the sovereign by

whom the offending minister was accredited. It is not understood

how the latter view can be held by Her Majesty's Government to be

a principle of the law of nations, for it would be equivalent to say-

ing that, by such law, that Government is entitled to determine how
far it will interfere in the politics of foreign states, and what degree

of interference by its ministers in the internal affairs of such states

it may see proper to sustain. It would be far better to suspend diplo-

matic relations entirely than to continue them on the basis of such a

right of interference in the domestic politics of other states as would
appear to be assumed, and under which, if admitted, the independ-

ence and dignity of the injured nation would perish.

" What I deem to be the true international rule on this subject I

find stated under the high authority of Calvo

:

" ' When the government near which a diplomatic agent resides

thinks fit to dismiss him for conduct considered improper, it is cus-

tomary to notify the government which accredited him that its rep-

resentative is no longer acceptable, and to ask for his recall. If the

oft'ense committed by the agent is of a grave character, he may be dis-

missed without Avaiting the recall of his own government. The
government which asks for the recall nvay or may not, at its })leasure,

communicate the reasons on which it bases its request ; but such an

explanation can not be required. It is sufficient that the representa-

tive is no longer acceptable. In this case international courtesy pre-

scribes his immediate recall; and if, notwithstanding, the other gov-

ernment does not comply with the request, the dismissal of the agent

follows as a necessary consequence, it is effected by a simple notifica-

tion and the sending of his passport. The dismissal of a diplomatic

agent for inipro])er conduct, either in his individual capacity or in

the discharge of his official duties, is not an act of discourtesy or hos-

tility toward the government which accredited him, and. conse-

quently, can not be a reason for declaring war.' (Int. Law, vol. 3, p.

213, 4th ed. 1888.)

" The point of time at which this exclusive discretion is to be exor-

cised—whether l)efore the departure of the envoy for his post, or at

his entrance upon his duties, or at any period during their continu-

ance—would not api)arently affect the claim put forward by the

Marquis of Salisl)ury.

""Under the rule atlopted by him the receiving government nnist

take whoever nuiy be sent; and, in case by misbehavior {ho envoy

should render himself unacceptable, its rights are to be restricted to a

submission of the reasons, which, if 'pfrave and weighty.' would be

taken into serious consideration and weighed by Her ^Majesty's Gov-

ernment 'with all the attention they might deserve.'

"To ac('e])t such a proposition as a rule of international intercourse

would be absolutely inconsistent with national independence. I have.
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therefore, forborne to cite from Calvo the numerous cases from which

he deduces the rule laid down by him.

"An envoy is intended to be a confidential intermediary between

two governments professing friendly relations, and in reliance upon
his good faith the best assurance of continued amity and good under-

standing will be found.
" It can not, therefore, be justly regarded as a cause of international

offense to request the recall of an envoy whenever it is discovered that

his conduct has been such as to unsettle the confidence of the receiv-

ing government; nor for that government to dismiss him whenever

in its judgment circumstances have arisen, owing to his misconduct,

which endanger its oAvn safety and welfare or tend to jeopardize the

good relations of the two governments.
" I renew my expressions of sincere regret that what Lord Salis-

bury has correctly termed a ' personal incident ' should have been

thought by Her Majesty's Government in any degree to qualify the

harmony of intercourse betAveen two nations, for whose amicable rela-

tions none can be more sincerel}' desirous than the President and

those who, together with him, are charged with the administration of

tlie affairs of the Government and people of the United States.

" You are authorized to communicate a copy of this paper to Her
Majesty's Government."

Mr. Bayard, See. of State, to Mr. IMielps, luin. to England, No. 1054, Jan.

30, 1889, For. Rel. 1888, II. 1718.

For the text of the " Murchison " correspondence, see For. Rel. 1888, II.

1667-1669.

In 1895 there was published by the Italian Government a protocol

signed by the diplomatic representatives of Belgium,
Belgian and French France, Germany, and Spain, at Caracas, which was

ministers at Car-
ti^o^gj^^ ^y the Venezuelan Government to contain

matter insulting to it. Two of the signers after-

wards left the country, and their places w^ere filled. The representa-

tive of Belgium, Mr. Ledeganck, and of France, the Marquis of

Monclar, remained, and the President of Venezuela sent them their

passports. This dismissal was asserted by the Venezuelan Govern-

ment to be " a purely personal act, due alone to the circunistance

that those individuals had joined with certain other foreign repre-

sentatives not now accredited to Venezuela in signing a certain

protocol of conference containing gratuitous and defamatory state-

ments reflecting upon the honor of the State and the integrity of its

executive, which protocol was subsequently made public by the

Italian Government in the annual Green Book."' The Venezuelan

Government sent an explanation of its action to the Belgian and

French Governments on the day on which it sent their ministers
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their passports. It alleged, in justification of its course, that, on

account of the statements made by the representatives in question,

" the public excitement had reached such an extreme . . . that

the most energetic measures were absolutely necessary to prevent a

serious conflict." It seems that, while France broke off diplomatic

relations, Belgium made no " demonstration." This meant that

Belgium had not in terms broken off diplomatic relations, but they

were in fact suspended, so that the good offices of the United States

were invoked by Venezuela to try to bring about the restoration of

such relations with both countries. The Venezuelan Government

declared that " Venezuela intended no affront to France or Belgium,

whose flags she had conspicuously saluted on the same day that she

dismissed their personally objectionable agents."

Mr. Uhl, Act. Seo. of State, to Mr. Ewing, luin. to Belgium, No. 130, May
2.3, 1895. For. Rel. 1895, I. 40 ; Mr. Ewing to Mr. Uhl, No. 128, .Tune

14, 1895. id. 41 ; Mr. Uhl to Mr. Ewing, No. 146, July .3, 1895, id. 42;

Mr. Uhl, Act. See. of State, to Mr. Eustis, auih. to France, May 23,

1895, id. 422.

See, also. For. Rel. 1895, II. 1474, 1480.

" The Government has used its good offices toward composing the differ-

ences between Venezuela on the one hand and France and Belgium

on the other, growing out of the dismissal of the representatives of

those powers on the ground of a publication deemed offensive to

Venezuela. Although that dismissal was coupled with a cordial

request that other more personally agreeable envoys be sent in their

stead, a rupture of intercourse ensued, and still continues." (Presi-

dent Cleveland, annual message. Dec. 2. 1895. For. Kel. 1895, I.

xxxvi.)

5. Citizenship as Orstacle to Reception.

§ 641.

" I regret the delay which has taken place in answering the ques-

tions on Mr. Sarmiento's case which you have done me the honor

to submit for my opinion; but this delay has been rendered unavoid-

able by my duties in the Supreme Court, whose session has just closed,

and by my solicitude to come to a correct conclusion on the very deli-

cate and important rights which Mr. Sarmienlo asserts.

"Your first question is this: 'Is the (ioverninent of the United

States, by the laws or usages of nations, bound to admit or acknowl-

edge a naturalized citizen of the United States, as the secretary of

a foreign legation to the United States? '

" I am not aware of any principle or practice in the laws and

usages of nations which prohibits a citizen of the United States from

entering into the service of a foreign minister. In Europe, not-

withstanding the principle of 'once a subject always a subject,* tliis

is continually done and the books abound with cases in which the
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courts of that country have ])rotected British subjects against arrests

on account of the privilege annexed by the laws of nations to such

service. I will cite two cases only, out of many, of Knglish subjects

protected in the very office which Mr. Sarniiento professes to hold,

that of secretary of legation to a foreign embassy: The first is

the case of Evans r. Iliggs, reported in Strange, 797; the second

is the case of Triquet and others versus Bath, reported in 3rd Burrow
1478. These cases are decided upon the law of nations and estab-

lish both the legality of the employment and the privilege which is

annexed to it. Indeed, I consider both these principles to have been

settled, by unavoidable implication, in the same way, by the 25th,

26th, and 27th sections of the act of Congress of the 30th April,

1790, entitled 'An act for the punishment of certain crimes against

the United States,' to which I shall Jiave occasion to advert more
particularly in answer to your second question, and to which, there-

fore, for the present, I shall barely refer. It would be extremely

inconvenient to that intercourse betw^een nations which embassies were

instituted to subserve, to deny to a foreign minister this right of em-
ploying the services of the people among whom he is sent to reside:

for the privilege of exemption from arrest extends to all his domestics;

hence to deny him the right of employing our citizens in this char-

acter would be to require him to bring his whole retinue of servants

from home; and in regard to his immediate intercourse with our

Government, to subject him to all the delays and embarrassments

which would arise from a difference between the language of his

nation and ours; it is for this reason, I presume, that the practise

has become general.

" I perceive nothing, therefore, in the laws or usages of nations bj'

which the President would stand justified in refusing to admit or

acknowledge a naturalized citizen of the United States as the sec-

retary of a foreign legation to the United States on the mere ground
of his being a citizen."

Opinion of Wm. Wirt, At. Gen., to Mr. Adams. Sec. of State, March 17,

1818, MS. Misc. Let., in response to an inquiry made l)y Mr. Adams,
Mareli 2, 1818.

" With regara tO your claim to be received in the character of

charge d'affaires from that country [Buenos Ayres], the President

does not think proper to receive as invested with the privilege pecu-

liar to the diplomatic agents of foreign powers any person being a

native citizen of the United States and domiciliated in them."

Mr. Adams, Sec. of State, to Mr. De Forest, May 2.3, 1822, MS. Notes to

For. Leg. III. 104.

In November, 1867, Mr. Anson Burlingame resigned his commis-

sion as envoy extraordinary and minister plenipotentiary of the
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United States to China, and accepted from the Chinese Government
an appointment as envoy to tlie treaty powers. Associated with Mr.

Burlingame in the mission were two Chinese subjects. They an-

nounced their arrival in Washington to Mr. Seward, June 2, 1868,

and" were duly presented to and received by the President as diplo-

matic representatives of the Chinese Government. After concluding

with Mr. Seward, July 2, 1808, a new treaty between the United

States and China, they departed for Europe.

Dip. Cor. 1868, I. 401, 49.S-405, (501-004.

December 31, 1869, Mr. John W. Caldwell, who had then lately been

minister resident of the United States to Bolivia, addressed to the De-

partment of State, from La Paz, Bolivia, a letter stating that he had

been commissioned as charge d'affaires of that country ^o the Ignited

States.. In reply Mr. Fish said :
'" It is regarded as inexpedient to

receive a citizen of the United States as a resident diplomatic agent

of a foreign power. If, however, any merely special service in the

character of a charge d'affaires should be required of you, such as

would not lead to a protracted, continuous residence in this country,

there would be no objection to receive you.''

This reply was written February 12, 1870. Mr. Caldwell, when
he received it, was on his way to the United States. He duly arrived

in Washington, and on April 8, 1870, presented himself as charge

d'affaires. In the course of an interview, Mr. Fish informed him
that his reception would be subject to the conditions previously set

forth; and on IVIr. Caldwell's stating that he had no special or tem-

porary mission, but desired to be recognized as resident charge

d'affaires, Mr. Fish informed him that his application could not be

granted, and that he could not be so recognized. This decision was

comnumicated to the Bolivian Government, with the explanation

that it was not to be i-egarded as unfriendly either towards that Gov-

ernment or towards Mr. Caldwell, but that it had been '' deliberately

adopted as necessary for the occasion, in view of his being a citizen

of the United States, and that a similar decision was made in a ])re-

vious case, when a citizen of the United States had been accredited

as the diplomatic rei)resentative of a foreign power."

Mr. Fi.sh, Sec. of State, to Mr. Cnhlwell. Fob. 12, 1S70. MS. Notes to Ecua-

dor. I. 14; Mr. Fish. Sec. of State, to .Mr. Markln-cit. iiilii. to liolivia.

No. 17. April S, 1870. MS. Inst. Bolivia. I. 121.

For the " similar decision " in " a previous case." see Mr. Fish. Sec. of

State, to Mr. S(iuler, March .">. 1870. MS. Notes to Honduras. II. 7.

In acknowledging the receipt of a letter from Mr. TI. M. Schief-

felin of June 3, 1874, which stated that he had resigned the position

of charge d'affaires of Liberia to tiie United States. Mr. Fish said:

" With reference to the a])jK)intment of Mr. Coi)iungei' to be your
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successor, I have to observe that it is understood that the gentleman

adverted to is a citizen of the United States, in which case, under the

rules of this Department, he could not be received in a diplomatic

capacity; but he can be recognized as consul-general or political

agent, should the Government of Liberia see fit to approve hini as

such."

Mr. Fish, Sec. of State, to Mr. Schleffelin, June 6, 1874, MS. Notes to

Liberia, I. 21.

" This Government objects to receiving a citizen of the United

States as a diplomatic representative of a foreign power. Such citi-

zens, however, are frequently recognized as consular officers of other

nations, and this policy is not known to have hitherto occasioned any

inconvenience,"

Mr. Evarts, Sec. of State, to Mr. Logan, Sept. 19, 1879, MS. Inst. Cent.

Am. XVIII. 30.

In 1884 tlie Government of tlie United States declined to recognize Mr.

Bassett, Haytian consul at New York, as charge d'affaires ad interim

of Hayti, on the ground that such recognition would not be "con-

sistent with established usage, he being an American citizen." (Mr.

Frelinghuysen, Sec. of State, to Mr. Langston, min. to Ilayti, No.

268, March 21, 1884, MS. Inst. Hayti. II. 399, enclosing t-opies of

Mr. Frelinghuysen, Sec. of State, to Mr. Preston, Haytian min., Feb.

1 and 11, 1884, and Mr. Preston to Mr. Frelinghuysen, Feb. 29, 1884,

MS.)

In April, 1880, Senor Comacho, a native of Venezuela, but a

naturalized American citizen, was received by the United States as

charge d'affaires of Venezuela. " Being a naturalized citizen of the

United States, his recognition in a diplomatic, and therefore Extra-

territorial, capacity, departed from the custom ordinarily observed,

yet it was deemed inexpedient to interpose any technical obstacle,

however sound, to the immediate resumption of official relations be-

tween the two republics."

Mr. Evarts, Sec. of State, to Mr. Baker, nun. to Venezuela, April 27,

1880, MS. Inst. Venezuela, III. 99.

See, as to th6 suspension of official relations between the two countries,

supra, I. § .^)2, pp. 14!Virj2.

"Although the usage of dii)lomatic intercourse between nations is averse

to the acceptance, in the representative capacity, of a i)erson who,

while native-born in the country which sends him. has yet acquired

lawful status as a citizen by naturalization of the country to which
he is sent, as is understood to be the case with your worthy self,

I am not disposed to interpose any technical obstacle, however sound,

_to the immediate renewal of diplomatic relations with Venezuela,

and it will give me much pleasure to receive from your hands the

original letters of credence you bear, at such time to-morrovv', the

21st instant, between 12 and 3 o'clock, as may be most convenient

to you." (Mr. Evarts, Sec. of State, to Mr. Comacho, Apr. 20, 1880,

MS. Notes to Venezuela, I. 197.)



§ 642.] DIPLOMATIC PRIVILEGES. • 553

" In October last Gen. James R. O'Beirne, a distinguished citizen

of New York, visited the Department of State, intimating that he was^

the accredited representative of tlie South African Republic. He
was courteously received and informed that is was not the practice of

the Department of State to recognize a citizen of the United States as

the representative of a foreign power. No government and no repre-

sentative of any government objected or protested against the official

recognition by the Government of the United States of General

O'Beirne, or of anyone else, as the representative of the South Afri-

can Republic."

Mr. Hay, Sec. of State, to the President, Jan. 22, 1900. S. Doe. 113, 56

Cong. 1 sess.

Replying to an inquiry whether the Government of tlie United States

would object to the appointment of Mr. E. Spencer Pratt as Persian

minister at Washington, the Department of State said: "The un-

broken rule of this (jovernment forbids the extension of diplomatic

immunities and extraterritorial rights to one of its own citizens by

recognizing him as resident envoy of another sovereign power."

(Mr. Blaine, Sec. of State, to Mr. Conger, March 10, 1891, 181 MS.

Dom. Let. 244.)

The Government of the United States declined to accept Mr. W. P. Clyde

as envoy extraordinary and minister plenipotentiary from the Domini-

can Republic, on the ground of his American citizenship. (Mr.

Gresham, Sec. of State, to Mr. Smythe, Dec. 20, 1893, MS. Inst, llayti,

III. 305.)

IV. RIGHTH AND DUTIES OF MINISTERS.

1. Privileges.

§ 042.

Jan. 24, 1900, the Argentine Government issued a decree in relation

to sanitary matters. Art. 5 reads: " Until an offi-

isc arge o
-

^ j_^j ,|^>(.|ai>ation has been made of the existence of
cial duties. • t • . • • ,

an exotic disease m Argentine territory, no national

or provincial functionary, nor any foreign agent accivdited to the

national government, may affirm in any document the existence

of such disease, whatever may be the chita or reports which ai'e

thought to justify the assertion." Art. S i)r()vided that national

officials who, before the existence of exotic disease had been declared

by the President, should affirm its existence ni the ])ress or in any

official document should be dismissed, and that "the functionaries or

agents of foreign nations who conunit a similar transgivssion against

the sanitary regulations of the country will be denounced to the gov-

ernment in whose service they are in the manner prescribed by inter-

national law."
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After a consultation of the diplomatic corps at Buenos Ayres, the

British and Brazilian ministers made oral representations to the gov-

ernment concerning the unusual and objectionable clauses of the de-

cree. The United States approved this remonstrance, and, calling at-

tention to the act of Congress of Feb. 15, 1893, which subjects to a

fine of $5,000 a vessel arriving in the United States from a foreign

port without a bill of health from the American consular officer at the

port of departure, said that a consul who failed to notify his govern-

ment and the vessel of the existence of an epidemic, " no matter what
conditions a foreign government may impose," would incur a " severe

reprimand."

Mr. Hay, See. of State, to Mr. Lord, min. to Argentine Rep., May 8,

1900, For. Rel. 1900, 6.

" A mission is not under the same necessity of displaying a coat of

arms and raising a flag as a consulate; but it is in
ying ag,

Jy^^y^^ capitals customary to place an official shield

above the principal entrance of the diplomatic representative's resi-

dence, or the offices of the mission, when these are separate from his

residence, with a short flagstaff set above the shield, on which to dis-

play the flag of the United States on occasions of special ceremony."

Inst, to Dip. Off. (1897), sec. G4, p. 24.

Replying to an inquiry whether diplomatic agents, residing near

the Government of the United States, were permitted to hoist a flag

of their country, the Department of State said :
" It has not been cus-

tomary here for diplomatic agents to avail themselves of that privi-

lege, nor is the utility of its exercise perceived, except in the event of

civil commotion, or of war raging in the bosom of the country; but

if any diplomatic agent thinks proper to hoist the flag of his country,

no law is believed to exist which would prohibit him from so doing.*"

Mr. Clay, Sec. of State, to Mr. Obregon, Me.xican min., Oct. 24. 1827, MS.

Notes to For. I>eg. III. '««.

" In respect to your employment, conjointly with the British min-

ister, of a Protestant clergyman, at your own exj^ense
Liberty of wor-

^^ chaplain to the American and British legations, I

can see no possible reason why it should not be done,

for I am sure that while you would not conduct your religious serv-

ices in a surreptitious or undignified manner, you Avould on the other

hand be careful not needlessly to bring your religion into disrepute,

nor to deprive yourself of the comfort you anticipate in its exercises

by making it in any manner oti'ensive to the jorevailing creed of the

inhabitants."

Mr. Seward, Sec. of State, to Mr. Crosliy. min. to Guatemala, June 19,

1862, MS. lust. Am. States, XVI. 219.
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" The liberty of worship is very generally conceded to foreign lega-

tions in countries which maintain a religious establishment different

from that of the diplomatic agent's country. If any diplomatic agent

should assert the right of worship, within his legation, for himself and
those of his fellow-countrymen who profess the same faith as he does,

he would be upheld, within the limits of the like privilege conceded

in the country of his sojourn to other foreign legations."

Printed Personal Instructions to Dip. Agents (188.5), sec. 40.

About 1887 a Chinaman, named Sun Yat Sen, being in trouble

with his government, went to London and entered
Limits of author- ^^^^ ^i^g g^^^jy ^f medicine. On or about October

17, 1890, he was, according to the statement of his

friends, kidnapped while passing the Chinese legation in London,

and was held a prisoner in the legation on the charge of having

been engaged in a conspiracy against the Manchu dynasty. It was

stated that he w^as held with a view to be sent to China. After

he had l)een detained upwards of a week, the facts were submitte-d

on affidavits to Lord Salisbury, who immediately sent a note to the

Chinese envoy pointing out that the method employed of arresting

the prisoner was unnecessary, as the courts were open to the Chinese

officials to obtain criminal or other legal process, and that his deten-

tion was an act savoring of unfriendliness as a seeming violation of

the right of asylum to which England was committed by tradition

and l:>elief. Lord Salisbury therefore demanded the immediate

release of the prisoner. Detectives formed a cordon around the

Chinese legation, under orders to take the prisoner and release him
if he should be brought out. Later in the day the counsellor of the

legation called at the foreign office and stated that the prisoner would

be released without prejudice to the rights of the legation, and he

was accordingly set at liberty.

New York Ercniiif/ PosJ, Oct. 23, 180G, containing a despatcli from Lon-

don of the same date, setting fortli the facts ahove narrated.

An e.xtract from a puhlic letter of Professor Holland on the foregoing

ease is printed in the New York i^iiti, of Xovember S, ISOft. as

follows :

"A refusal on the part of the ('hines»> minister to release his ]»risoner

would have been a suflieient ground for reiiuesting him to leave the

country. If this mode of |)roceeding would have been too dilatory

for the exigencies of the case, it can hardly be douldcd that the

circumstances would have justified an entry uin)n tlie legation prem-

ises by the London iK)lice. An ambassador's hotcM is said to be

'extraterritorial.' but this too com])endious jthrase means no more

than that the hotel is for certain i)uritoses in;iccessible to the ordi-

nary jurisdiction of the country in which it stands. 'I'he ext'mi)tions

thus enjoyed are. however, strictly detined liy usage. ;in(l new exemp-

tions cannot be deduced from a metaphor. 'I'lie case of (iylienlmrg.
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in 1717, showtHl that if a minister is sus|H>fttHl of conspiring agiiinst

the government to which he is accretlited he may be arrested and his

cabinets may be ransac-l<ed. The case of the coachman of Mr. (Jal-

latin, in 1827, establislies tliat, after courteous notice, tlie iM^lice may
enter a legation in order to take into custody one of its servants who
has been guilty of an offence elsewhere. There is also a general

agreement that, except possil)ly in Si)ain and in the South American

republics, the hotel is no longer an asylum for .even political offend-

ers. Still less can it be supposed that an illegal imprisonment in a

minister's residence will not be put an end to by such action of the

local police as may be necessai'y."

"As Venezuela is an independent nation, the exercise of quasi-judicial

functions by the representative of a foreign power on its territory

would scarcely have been in accordance with any known principle of

international law." (Mr. Wharton, Act. Sec. of State, to Mr.

Scruggs, min. to Venezuela, No. 305, Oct. 27, 1892, MS. lust. Vene-

zuela, IV. 195.)

2. Transit.

(1) BY LAND.

§ 643.

" The opinion of public jurists appears to be somewhat divided

upon the question of the respect and protection to which a public

minister is entitled, in passing through the territories of a state

other than that to which he is accredited. . . . The inviolability

of a public minister in this case depends upon the same principle

with that of his sovereign-, coming into the territory of a friendly

state, by the permission, express or implied, of the local government.

Both are equally entitled to the protection of that government

against every act of violence and every species of restraint- incon-

sistent with their sacred character. We have used the term per-

?nlssn)n, expirxs or implied ; because a public minister accredited to

one country who enters the territory of another, making known his

official character in the usual manner, is as much entitled to avail

himself of the permission which is im])lied from the absence of any

prohibition, as would be the sovereign himself in a similar case."

Wheaton's Int. I.aw, Dana's ed., §§ 244, 247, pp. .^^21, .*i23.

A diplomatic agent, traveling on his way to the country to which

he is accredited, through a third country, pursuing for this purpose

a natural and proper route, is entitled to the same privilege as when
traveling through the country to which he is accredited. It may
be that such country is in a state of war with the third power. This

does not destroy his right of transit ; but if a convenient route is

pointed out to him which will not embarrass an occupying army, he
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must take this route, and can not be permitted to insist on carving out

a route of his own.

Whart. Com. Am. Law, § 168.

A person coming into the United States as the diplomatic repre-

sentative of a foreign state, with credentials from governing powers

not recognized by this Government, is accorded diplomatic privileges

merely of transit, and this of courtesy, not of right, and such privi-

leges may be withdrawn whenever there shall be cause to believe that

he is engaged in, or contemplates, any act not consonant with the

laws, peace, and public honor of the United States.

Cushing, At. Gen., 1855. 8 Op. 471.

Such a person, being charged with unlawful recruiting, was saved from
pi'osecution on condition of not becoming chargeable with any

further offense and of departing from the country within a reason-

able time. (Gushing, At. Gen., 1855, 8 Op. 473.)

General Henderson, minister from Texas to France (before the

annexation of Texas) , was arrested in New York, on his return from

France to Texas, on an alleged debt. The court discharged him
from arrest, and held that the want of a passport made no difference

in the case.

Holbrook v. Henderson, 4 Sandf. 619.

A foreign minister passing through this country on his way to his

station is exempt from service of process in a civil suit

Wilson v. Blanco, 4 N. Y. S. 714, 56 N. Y. Super. Ct. 582.

In October, 1854, Mr. Soule, American minister at Madrid, who
had been attending the Ostend conference, arrived at

Calais, in France, intending to return to his post by

way of Paris. On his arrival at Calais he was provisionally stopped

under an order of the minister of the interior that he should not be

allowed to "'penetrate into France" without the knowledge of the

Government. Mr. Mason, American minister at Paris, on hearing

of the action of the authorities at (Calais, imuiediately addressed a

protest to the French Government, not only against the interruption

of Mr. Soule's journey, but also against the refusal, as he su|)p()sed,

of the French (iovernment to i)erniit Mi*. Soule to pass through that

country. Mr, Drouyn de I'Hiiys, then minister of foreign affairs,

replied that the Government of the Em])eror had " not wished

. . . to })revent an envoy of the United States crossing French

territory to go to his post in order to acquit himself of theconunis-

sion with which he was charged by his Governnient."" but that " be-

tween this simple passage and the sojourn of a foreigner, whose
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antecedents have awakened, I regret to say, the attention of tlie

authorities invested with the duty of securing the public order of the

country, there exists a difference, which the minister of the interior

had to appreciate; " that "if Mr. Soule was going inunediately and

directly to Madrid the route of France was open to him; " that if,

on the contrary, he " intended to go to Paris with a view of tarrying

there, that privilege was not accorded to him. It was, therefore,

necessary to consult him as to his intentions, and it was he who did

not give the time for doing this."

This last statement refers to the fact that Mr. Soule, on being

stopped at Calais, immediately left and returned to his post by way of

England and Portugal.

Mr. Mason, uiin. to France, to Mr. Marcy, Sec. of State, No. 'AT, Oct. 30,

1854, H. Ex. Doc. 1, 33 Cong. 2 sess. 22; Mr. Mason to Mr. Drouyn
de I'Huys. Oct. 27, 18.54, Id. 23; Mr. Drouyn de ITIuys to Mr. Mason.

Nov. 1, 18.54, id. 24^27; Lawrence's Wheaton (1863), 422; Calvo,

Droit Int. (3rd ed.), I. (•.03.

With regard to tlie action of the French Government in detaining Mr.

Soule, it should be explained that Mr. Soulo, who was a native of

France and a naturalized citizen of the United States, was cur-

rently reiwrted to have made speeches adverse to the Government of

Louis Napoleon and to have held communication with some of its

advei'saries.

In concluding his note to Mr. Mason, November 1, 1854, M. Drouyn de

I'Huys said :
" The minister of the United States in Spain is free, I

repeat it, to pass through France. Mr. Soule, who has no mission to

fulfil near the Emperor, and who, conformably with a doctrine

sanctioned by the law of nations, would need, on account of his

origin, a special agreement to enable him to represent, in his native

land, the country of his adoption—Mr. Soulf, as a simple private

individual, comes within the pale of the common law which has been

applied to him, and he can not lay claim to any privilege."

Mr. Mason, replying on November 6, 18.54, said :
" I have not failed to

observe the declaration that Mr. Soule's residence in France will not

be authorized by the Emperor's Government. As his public duties

require him to reside in Spain, he has no intention, as far as I am
informed, of remaining or residing in France. I therefore forbear

entering into any examination of the i-easons suggested for the

determination to deny to him the privilege, or of the manner in which
he has been notified of the purpose of the Imi)erial Government.

. . . I have much satisfaction in receiving the assurance given in

the emphatic declaration of your excellency ' that the minister of the

United States to Spain is at liberty to traverse France ' towards his

post, and obeying the connnission with which he is charged by his

Government. The recognition of this right is all that I have to ask
of the Emperor's Government in the premises." (H. Ex. Doc. 1, 33

Cong. 2 sess. 27-28.)

As to the case of Mr. SouI6 and a diplomatic agent's rights of innocent

passage, see Ilall, Int. Law (4th ed.), 322-.324.

That the nation through whose territory the minister passes, may at its

option prescribe his line of transit, is stated in Field's Code of Int.

Law, § 136. see 2 Philimore's Int. Law, 186-189,
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As to the transmission through a third country of pacivages addressed by

a foreign offit-e to its ministers, without examination I)y customs

officers of such tliird country, see Mr. Bayard, Sec. of State, to Mr.

Plieli)s. min. to England, No. 047, Aug. 8. 188S. MS. Inst, (ireat

Britain, XXVIII. 580, enclosing a copy of Mr. Bayard to Mr. Tree,

min. to Belgium, No. 371, July 24, 1888.

Exemption from customs duties is usually conceded to a diplomatic rep-

resentative in transit through a third state; but his status in such

state " lacks the extraterritorial element of innnunity belonging to

him in the country to which he is accredited." (lust, to Dip. Off.

(1897), sees. G, Ul.

(2) BY SEA.

§ 644.

" I received your letter of the 14th. suggesting the idea of asking

open letters from the French and British ministers addressed to the

commanders of their armed vessels, to insure to you an uninterrupted

passage, leaving me to determine on the propriety of asking. On
reflection, I am persuaded they can not be necessary, and I exceed-

ingly doul)t the propriety of asking for them. The armed vessels of

neither nation would violate the rights of a pubJic mhilster; and no

passport to J\im could afford security to the ine)'ch<nit vessel in which
he takes his passage. She must at all events be subjected to the usual

examinations. If a public minister going to his place of destination

must pass through the territories of the belligerent powers, passports

for him though a neutral Avould be expedient; but the ocean being

the highway of all nations, it would seem to me to derogate from our

equal rights as a sovereign power, to seek protection there under any

passport but our own."

Mr. Pickering, Sec. of State, to Mr. King, min. to England, June 17, 1796,

MS. Inst. U. States Ministers. III. 178.

I

A belligerent has no right to stop the passage of a minister from a

neutral state to the other belligerent, unless the mission of such minis-

ter be one hostile to the first belligerent.

Mr. J. Q. Adams, Sec. of State, to Mr. Brown, Dec. 2',\, 182:?, MS. Inst.

U. States Ministers. X. 140.
I

By a despatch of February 8, 1S()(), Mr. Charles A. AVashbnrn,

minister resident of the Fnited States to Paraguay,
Washburn's case. • j. , ,, t\ . i i' Oi ^ ji * i i i iinformed the Department oi >state that he had been

hindered and delayed in the military lines of the allies who wcrt' then

at war with Paraguay on his return to Asuncion. On April 1<). 18(U'),

Mr. Seward wrote to Mr. "Washburn that the President considered

this action to be "" inconvenient " and " not altogether courteous,''

although lie desired •" to regard it as a not unfriendly proceeding."'
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Should the hindrance on recepit of this instruction continue, Mr.

Washburn was to address himself to the commander of the allied

forces and to the President of the Argentine Republic, and, while

informing them that he was charged with no duties " inconsistent

with the neutrality " which the United States had maintained in

the war, to ask them, in the name of his Government, to give him,

together with his family and domestics, " safe conduct through their

military lines." Should the hindrance then now cease within a rea-

sonable time, Mr. Washburn was to apply to Admiral Godon, then in

command of the United States naval forces in that quarter, '" for

pasage on a ship of war with sufficient naval escort to convey him to

his destination.''

By another despatch of April 27, 1860, written of course before the

foregoing instruction was received, Mr. Washburn stated that the

hindrance not only continued but Avas renewed at the time by direct

action of the President of the Argentine Republic and of the com-

mander of the allied fleet in the river Parana.

On receiving this despatch, Mr. Seward addressed identic instruc-

tions to Mr. Webb, American minister at Rio de Janeiro, and Mr.

Asboth, American minister at Buenos Ayres, June 27, 1866, in which

it was stated that the sovereignty and honor of the United States

would admit of no hesitation and delay in the matter, and that Mr.

Washburn was therefore directed to return at once to the United

States if the hindrance in question should not have ceased through

some proceeding of the governments concerned; and both ministers

were directed, unless they should have received satisfactory explana-

tions which they had jireviously been instructed to request, to de-

mand such explanations peremptorily, and if they should not be given

within six or eight days to ask for their passports and return to the

United States.

September 23, 1866, Mr. Seward acknowledged the receipt of a
" confidential " despatch from Mr. Webb, reporting the settlement

of the question of Mr. Washburn's detention. Mr. Seward stated,

however, that he could not allow the despatch to maintain that char-

acter; that he inferred that all obstructions had been removed, but

that the opposition to Mr. Washburn's passage was at length with-

drawn under protest; and that the United States could not consent

to consider the question of Mr. Washburn's right of passage to his

destination debatable. Mr. Webb was instructed to inform the Bra-

zilian Government of this fact, as well as to say that the sensibilities

of the American people had been wounded by the transaction.

Mr. Seward, Sec. of State, to Mr. Washburn, uiin. to Paraguay, April 16,

1866, MS. Inst. Paraguay. I. 79; Mr. Seward, Sec. of State, to Mr.

Welles, Sec. of Navy, April 16, 1866, 72 MS. Dom. Let. 499; Mr.

Seward, gee. of State, to Mr. Webb, No. 171, June 27, 1866, MS. Inst
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Brazil, XVI. 144; Mr. Seward, Sec. of State, to Mr. Asboth. No. 3,

June 27, 1866, MS. Inst. Argentine Republic, XV. 252; Mr. Seward,

Sec. of State, to Mr. Washburn, No. 47, June 27, 1866, MS. Inst.

Paraguay, I. aS ; Mr. Seward, Sec. of State, to Mr. Webb, No. 180,

Sept. 23, 1866, MS. Inst. Brazil, XVI. 15.3.

After the objection of the allies to Mr. Washburn's passage was removed,

there was further delay in his proceeding to his post. This delay

was understood by the Department of State to be duo to questions

of imnctilio which werg raised by Mr. Washburn, who also made
charges against Admiral Godon. October 23, 1866, Mr. Washburn
was instructed that the President expected him " to overlook all

points of ceremony and of past offence, real or imaginary, on the part

of the allietl governments or any of them, and of past neglect, real

or imaginary, on the part of Admiral Godon, and adopt whatever

course in your discretion may seem best to reach Asuncion." (MS.

Inst. Paraguay, I. 90.)

In a later instruction Mr. Seward said :
" The allies have at length

yielded to the final and more positive demand that you should be

allowed to pass ; and you have thus safely arrived at Asuncion.

After this, it would be as inconvenient as it is unusual for the Ignited

States to prefer any retrospective complaints against either Brazil,

the Argentine Republic, or that of Uruguay, more especially as with

each of those Governments we have friendly relations, and as each

of them, and especially Brazil, has made concessions to us in relin-

quisliing objections lx)th to the fact and the manner of your passing

their fleets and lines on the rivers Parana and Paraguay." (Mr.

Seward. Sec. of State, to Mr. Washburn, No. 67, May 24. 1S67, MS.
Inst. Paraguay, I. 101.)

See H. E.\. Doc. 79, 40 Cong. 3 sess. : H. Ex. Doc. 5, 41 Cong. 1 sess.

;

H. Misc. Doc. 8, 41 Cong. 1 sess. ; H. Reix»rt 65, 41 Cong. 2 sess.

In the spring of 18G8 Admiral Davis, who was then iji coniniand of

the South Atlantic squadron, sent the V. S. S. Waxp to the seat

of war in Paraguay for the purpose of taking Mr. Washburn out

of Paraguay, in compliance with Mr. Seward's request that he be

relieved from the embarrassing and probably dangerous situation

in which he then stood at Asuncion. The Wasp arrived at Curupaiti,

the headquarters of the allies, on the 25th of April, and remained

there till the 11th of June, when her commander returned to Monte-

video without accomplishing the object of his visit, in consequence

of the refusal of the Brazilian admiral, the Manpiis of Ca.xias, who
commanded the allied fleet, to permit the vessel to pass up to

Asuncion. His refusal was based on " military reasons," and he

suggested other modes of exit for Mr. Washburn, which the latter

did not consider desirable or feasible. Admiral Davis laid the

matter before Mr. Webb, the American minister at Rio de Janeiro,

with a suggestion that he procure an order from the Brazilian Gov-

ernment to allow the Wasp to proceed up the Paraguay to a con-

venient point of embarkation.

H. Doc. 551—vol 4 36
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Mr. Webb, on July 1, 1868, accordingly addressed himself le Mr.

Silveira de Souza, Brazilian minister of foreign affairs; and as the

latter sustained the position of the Brazilian admiral, a discussion

ensued in which Mr. Webb quoted from his instructions of 1866, as

given above, and demanded that the Wa.sp be allowed to pass.

In advising the Department of State of his request to the Brazilian

Government for permission for the Waf<p to pass, Mr. Wei)l), refer-

ring to the instructions of 1866, intimated that in the event of an

unfavorable reply he would ask for his passports and retire from

Brazil. In an instruction of August 17, 1868, Mr. Seward said that

he was not then authorized nor did he deem it necessary, with such

information as he possessed, to pronounce the sense of the Govern-

ment of the United States concerning Mr. Webb's contemplated

close of his mission; but that, with regard to the other matters, it

was not thought to be premature to say that the United States

held that it had a lawful right to send a ship of war up the Parana

to Asuncion for the purpose of receiving the American minister and

his family and conveving them from the scene of siege and war to

neutral territorial waters; that the refusal of the Brazilian admiral

to permit the Wasp to pass up to Asuncion " violates becoming

comity on the part of Brazil and the allies towards the Ignited

States, and is in contravention of the law of nations; "' and that the

alternative modes of exit suggested for Mr. Washburn were properly

declined.

During the discussion at Rio de Janeiro, a change in the Brazilian

cabinet took place^ and on August 5, 1868, the new minister of for-

eign affairs, in a note to Mr. Webb, stated that, if the other modes of

relieving Mr. Washburn should be declined, the allies would agree

that a United States man-of-war should' proceed to Asuncion, " sub-

ject only to such trifling delay as may arise from the active execu-

tion of any military operation which may transpire at the time; the

allies being well assured that the assertions of General Webb (which

they have never doubted) with regard to the observance of the duties

of a strict neutrality on the part of the vessel and of the representa-

tive of the Union shall most rigorously be carried out."'

September 15, 1868, Mr. Webb, who had accepted the foregoing

note as a settlement of the question, was instructed to express the

appreciation of the Government of the United States of '' the just

and friendly manner in which the transaction has been brought to

a satisfactory end on the part of the Government of Brazil."

Mr. Webb, luiii. to Brazil, to Mr. Seward. Sec. of State. No. 08. .Tul.v 7,

1868, Dip. Cor. 1808, II. 278: Mr. Webb to Mr. Silveira de Souza,

min. of for. aff., Jul.v 1, 1808, id. 27."> : Mr. Silveira de Souza to :\Ir.

Webb, July 9, 1808, id. 287; Mr. Webb to Mr. Silveira de Souza, Jul.v

13, 1868, id. 289-294, with extracts from the instructions of 1866;
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Viscount Paranhos, min. of for. aCf., to Mr. Webb, Aug. 5, 1868, id

295; Mr. Seward, See. of State, to Mr. Webb, No. 23.3, Aug. 17, 1868,

and No. 2.35, Sept. 15, 1868, id. 298, 299.

That safe conducts should be granted to neutral diplomatic representatives

through a blockading squadron, and that this privilege is secured by

the law of nations, see Mr. Fish, Sec. of State, to Mr. Kirk, min.

to Argentine Republic, June 17, 1869, MS. Inst. Argentine Republic,

XV. 317.

In relation to the incident of the Wasp, see Davis's Life of Charles Henry
Davis, 321 et seq.

3. Residence at Capital.

§645.

In 1816, with a view to facilitate communication and the transac-

tion of public Ixisiness, a circular wa.s issued to the foreign minister's

in the United States requesting them to reside at the seat of govern-

ment.

A similar circular was issued in 1833.

Mr. McLane, Sec. of State, to for. min.s. residing in the U. S., circular,

July 13, 1833. MS. Notes to For. Legs. V. 1.34. See, also, Mr. Van
Buren, Sec. of State, to Mr. Bille, Danish charge d'affaires, Oct. 23,

1830, MS. Notes to For. Legs. IV, 312.

" If the President has, in one or two instances, acquiesced in the

residence of foreign ministers in a distant city of the Union, it has

been because they have but little business to transact with this gov-

ernment, and l)ecause their residence there has given rise to no com-

plaint of breach of privileges on the one hand or of personal injury

to American citizens on the other.*''

Mr. Clay. Se<-. of State, to Chev. de Tacoii, Dec. 10. 1828, MS. Notes to

For. Legs. IV. 98.

See, also. Chev. de Tacon to Mr. Clay, Dec. 20, 1828. MS. Notes from

Spanish Leg., and Mr. Clay to Chev. de Tacon, Feb. 7, 1829. MS.
Notes to For. Legs. IV. 139.

In December, 188(5, the American minister at La Paz, Boliviti.

reported that the President and his cabinet had for some time been

at Sucre, and that, as the President was a resident of that })lace, it

was feared that he would keep the government there during the

renuiining two years of his term. The govei-innent. however, luul

not communicated with the diplomatic coi-ps on the subject. In tlie

absence of any definite information as to what was to l)e the perma-

nent seat of the legation, the minister was instructed that, as the

utility of diplomatic intercourse depended on the facilities of an

envoy for connuunicating with his own goverinnent. as well as on his

presence at the actual seat of the government to which he was
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accredited, it was probable that he would find it inexpedient to

remove from La Paz, unless the i:)ermanency of some other seat of

government should be reasonably certain.

Mr. Bayard, Sec. of State, to Mr. Seay, min. to Bolivia, No. 23, Jan. 21,

1887, For. Kel. 1887. 46.

As to cei'taln cases in whicli tlie minister to Bolivia was permitted to

reside temporarily at Are<inipa, in Peru, for the reestablishment of

his health, Arequipa being apparently the nearest accessil)le spot

for the puriwse, and the office at Lii Paz IteinK kept open and the

minister continuing in constant communication with it, see Mr. Adee,

Act. Sec. of State, to Mr. Bridgman, min. to Bolivia, Aug., 1899, MS.

Inst. Bolivia, II. 125.

In July, 1893, the minister of foreign affairs of Nicaragua, in con-

sequence of the bombardment of Managua, the capital of the country,

by revolutionists, on the same day wrote to the American minister

urging him to take up his temporary residence at Granada, where the

legation would be safe from such dangers. The minister replied

that his official duty seemed to require his presence during the exist-

ing troubles at the seat of the xVmerican legation, in the capital of the

country, at the same time intinuiting that the Government seemed to

be able to protect the city. This reply was commended by the De-

partment of State, which said :
" The first test of an organized gov-

ernment being its ability to maintain public order at the seat of its

capital, your intimation that your post of duty is at Managua was

timely and proper.*'

Mr. Adee, Acting Sec. of State, to Mr. Baker, min. at Nicaragua. Sept. 7,

1893, For. Rel. 1893, 213. See Mr. Baker's despatch, id. 205.

The Dei^artment of State does not regard sec. 1742, Revised Stat-

utes, forbidding diplomatic officers to be absent from their posts

beyond a certain time, as requiring them to reside throughout the

year at the seat of government. There are long periods in every

year when, by i ason of the departure of the principal members of

the government from the capital or of other causes, the public inter-

ests will not suffer in consequence of the temporary residence of a

minister at some other place. In such case, however, the office of

the mission is to be opened as usual for the transaction of business

by a secretary thereof, and the diplomatic representative is expected

to fix his residence at some point within the territories of the power

to which he is accredited, from which he can visit the office without

delay and can be reached by telegrajih ; and he must report to the

Department of State where he thus establishes himself, the day of

his departure from the seat of govenunent, and the day of his return

thereto. With this exception, a diplomatic representative will be

regarded as at his post only when he is at the seat of government.

Inst, to Dip. Off. (1897), sec. 266; see, also, sec. 267.
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4. Instructions.

§ 646.

" If amidst the inevitable convulsions personal danger be appre-

hended, no line can be chalked out by us for your guidance, and your

own judgment and discretion must decide. But, without the most

une(iuivocal necessity, it is thought best that you should not quit the

country, until you shall be so instructed.''

Mr. Kandolpli. Sec. of State, to Mr. Adams, uiiii. to the Xetlierlands. Feb.

27, 179.-., MS. Inst. IT. S. Ministers, II. IVSA.

See Mr. .lefferson. See. of State, to Mr. Morris, niin. to France, March
12, 1798, supra, § 43, I. 120.

A diplomatic representative should not break off international inter-

course " without the authority of his governuient, except j)erhaps

in an extraordinary case of an indignity olfered to him in his char-

acter as an individual or minister. Even in such a case he proceeds

upon the presumption that, when the facts are made known to his

government, it will approve of his conduct."

• Mr. Marey, Sec. of State, to Mr. .lackson, charjie at Vienna, April 8, 1856,

MS. Inst. Austria, I. 117.

5. Support of Pkivatk I.ntkrests.

§ 647.

A public minister can not act as agent for the collection of private

claims without injury to the dignity and decorum of the public

service.

Mr. J. Q. Adams, as reported in 4 Mem. .1. Q. Adams, 347.

" It is not within the province of a minister of the United States

abroad to present private claims unless they are the result of a viola-

tion of international law^ by the government addressed."

Mr. Fish, Sec. of State, to Mr. Eliot. May 12. 18(i9. 80 MS. Dom. Let. m.

" The aid of the diplomatic representatives of the Government is

frequently requested for the prosecution of private investigations,

but this Department does not feel justified in being the medium of

conveying requests of that character, which necessarily involve much
labor and investigation, and occasionally considerable expense,—and

when sometimes an oflicial sanction nuiy be inferred from the source

through which certain facts are obtained, to the private and indi-

vidiuil theories of the author who may use the information thus

obtained through official channels. . . .
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" In the present case it is believed, from the nature of the informa-

tion sought, that Mr. Burt will find little diificulty in obtaining it

through other agencies. There will be no objection to his making
an indiridual application in his own name to the minister at Vienna,

who will be at liberty, if he is thus inclined, to undertake the labor.

But this Department can not impose the task upon him."

Mr. Fish, Sec. of State, to Mr. Richardson, Nov. 1, 187^, 1(X) MS. Dom.

Let. 32.'?.

" A standing rule of the service prevents ministers from acting as

claim agents or bankers for citizens at home in their dealings with the

foreign government to which they are accredited, unless the Depart-

ment gives them permission to do so."

Mr. Frelinghuysen, Sec. of State, to Mr. Wright, Apr. 5, 1884, 150 MS.
Dom. Let. 494. See Mr. Evarts, Sec. of State, to Mr. Yoder, May 24.

1880, 133 MS. Doui. Let. 146.

" It is no part of the business of a legation to act as a safe deposit

institution, and no responsibility (of insurance) can attach to the

minister if he yield to the request and take such property into his

keeping without valuable consideration."

Mr. Bayard, Sec. of State, to Mr. Cox, min. to Turliey, Dec. 23, 188."), MS.
Inst. Turkey, IV. 336.

" It is no part of the duty of this Department or of the diplomatic

or consular officers of the United States abroad to attend to the prose-

cution of the private claims of American citizens in foreign states,

especially in countries like Great Britain, w^here the courts of justice

are open to them."

Mr. Bayard, Sec. of State, to Miss Heald, July. 9. 1886, 160 MS. Dom. Let.

666.

" The interposition of diplomatic representatives is often asked

by their countrymen to aid in the collection of claims against the

government to which they are accredited. If the claim is founded in

contract, they must not interfere without specific instructions to do

so. If it is founded in tort, they will, as a general rule, in like man-

ner, seek previous instructions before interfering, unless the person of

the claimant be'assailed or there be pressing necessity for action in his

behalf before they can communicate with the Department of State;

in which event they will communicate in full the reasons for their

action."

Instructions to Dip. Officers (1897). § 174, p. 68.

The Department of State could not properly request the American
minister at Madrid to procure an affidavit of a Spanish gentleman
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there in a matter connected with the settlement of an estate, since such

a request would be outside the legitimate business of the legation.

Mr. Buyard, Sec. of State, to Mr. Friend, March 25, 1885, 154 MS. Dom.

Let. 581.

That it is no part of the duty of tlie Department of State or of a diplo-

matic or consular officer to attend to the claims of American citizens

to property in foreign countries, and especially in countries where

the courts of Justice are open, see Mr. Bayard, Sec. of State, to Mr.

Wettengel, March 18, 1885, 154 MS. Dom. Let. 51(!.

Persons desiring to collect the money due on bonds of a foreign govern-

ment should resort for the purpose to a reputable banker. (Mr.

Bayard, Sec. of State, to Mr. Hiscock, May 11, 1887, 164 MS. Dom.

Let. 14.3.)

The rule that a diplomatic agent is not expected to attend to pri-

vate professional matters, such as taking testimony, does not aj^ply

to the usual official action to facilitate the taking of testimony by

letters rogatory.

Mr. Olney, Sec. of State, to Mr. Thomas, No. 37, Jan. 10, 189«>, MS. Inst.

Venezuela, IV. 377.

A legation of the United States is not authorized to testify, or

certify, to the accuracy of a statement of law made by attorneys in

the United States for use as evidence in the courts of the country

in which the legation is situated.

Mr. Hill. Act. Sec. of State, to Mr. Herdliska, charge. No. 105, Sept. 10,

1900, MS. Inst. Austria. IV. 51.3.

" Fully desirous as I am of extension of our commercial interests

with China and having relations of mutual benefit, yet, at the basis

of all just influence, confidence in the honor and integrity of our

people and their Government must be found.
" Rasponsible citizens whose enterprises have the practical guar-

anty of pecuniary ability and personal character and standing will,

at all times, receive whatever of aid it may be possible and })racticable

for the Department to lend, but such action should originate in this

Department, where the opportunity for estimating the nature of the

proposed enterprise and the cliaracter and responsibility of the par-

ties proposing to embark in it can be better formed.
" Our representatives abroad will be less embarrassed by follow-

ing this rule and abstaining from the furtherance of individual phuis

and contracts connected with foreign governments, until they have

been submitted to this De})artment and received its ap})roval."'

Mr. Bayard. Sec. of State, to Mr. Denby, min. to C'liiua. No. 274, Dec. 15.

1887, MS. Inst. China. IV. 334.
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For an Instruction to the American legation at Constantinople, authoriz-

ing it to use unoflk'ially proper good offlcos to secure for an American

company a full oi)portunity to submit bids and obtain conti'acts for

the manufacture of military supplies on an equal footing with other

competitors, see Mr. Bayard, Sec. of State, to Mr. King, charge at

Ck)nstantinople, No. 185, Jan. 29, 1887, MS. Inst. Turkey, IV. 493.

" I have to acknowledge the receipt of your No. 2632, of November

5, 1896, concerning American enterprises in China, and to say that

while agreeing with you that you should not assume, directly or

impliedly, in the name of this Government, any responsibilitj' for or

guarantee of any American commercial or industrial enterprise try-

ing to establish itself in China, the Department thinks that you

should use your personal and official influence and lend all proper

countenance to secure to reputable representatives of such concerns

the same facilities for submitting proposals, tendering bids, or ob-

taining commercial enterprise in the country. It is not practicable

to strictly define your duties in this connection, nor is it desirable

that any instructions which may have been given should be too

literally followed; your own judgment and experience, the standing

of the firms who seek your assistance, and of their agents, must all

be given due weight and your action shaped accordingly. Broadlv

speaking, you should employ all proper methods for the extension of

American commercial interests in China, while refraining from ad-

vocating the projects of any one firm to the exclusion of others.

" In this connection it is proper to remark that the Department

does not consider it any part of your duty or that of the staff of j'our

legation to devote so much time and labor as you state they do to

Avriting and translating papers for Americans desirous of submitting

them to the Chinese Gavernment.
" The Department trusts that you will k'^ep it thoroughly advised

as to all American enterprises of which you may- hear in China."

Mr. Olney, Sec. of State, to Mr. Denby, min. to China, No. 1376, Dec. 19,

189(;, MS. Inst. China, V. 398; For. Rel. 1897, 50.

See Mr. Ubl, Act. Sec. of State, to Mr. Denby, tel., May 14, 1895, id. 18;{.

With reference to a despatch of Mr. Denby, American minister at

Peking. reiK)rting an interview with the Tsung-li yamen, in which

he urged upon them the making of contracts with Americans to

build a railway from Hankow to I*eking, the Department of State,

while- commending his advancement of American enterprises in

China, cautioned him against giving what might 1)0 understood as an
'

official endorsement of tlie financial standing of tiie persons seeking

contracts with the Chinese Government. (Mr. Sherman, Sec. of

State, to Mr. Denby, min. to China, No. 1404, March 8, 1897, For. Rel.

1897, 59.)

January 3, 1897, the Department of State enclosed to Mr. Denby a letter

from the president of the Columbia Iron Works and Dry Dock Co.,

of Baltimore, Md., by which it api)eared that a certain person had
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been appointed its agent in China to negotiate contracts with the

government for the construction of ships of w.ar. It was undei-stood

that the person in question was possessed of the necessary docinuents

to demonstrate the financial ability of his principals, and Mr. Denby
was instructed that his duty would end with the simple statement

that such person was the accredited agent of the corporation under

his letter of appointment. Mr. Denby was further instructed that, in

case he should find it necessary to take any action in the matter, it

should appear that the government of the United States did not make
itself responsible for any statement the company's agent might make.

(Mr. Sherman, Sec. of State, to Mr. I)enl)y, min. to China, No, ir>27,

Jan. 3, 1897, MS. Inst. China, V. 50r,.)

" In using your good offices to obtain for the American Iron and Steel

Association of Philadelphia, or any other reputable and resjwnsible

enterprise, an opportunity to compete in the Netherlands with for-

eign bidders, you will, of course, understand that tlie favoring of

Dutch bidders by their own government might not be an ai)propri-

ate case for remonstrance, but that your representations may now l>e

confined to obtaining for American entei'prises opportunity to com-

pete on an equal footing with competitors of any third nationality."

(Mr. Sherman, Sec. of State, to Mr. Newel. No. 33, Oct. 21, 1897,

MS. Inst. Netherlands, XYI. 312.)

It being represented that opposition was made by the Dutch Government

to the inclusion of valuable American interests in a Dutch conii)any

to be formed for producing and refining petroleum in Sumatra, it

was considered proper, as citizens of other countries were reported

to have previously been permitted to ac(iuire such interests, that the

American minister, if the alleged discrimination against citizens of

the United States should be found to exist, should make suitable

representations and discreetly remonstrate. (Mr. Sherman, Sec. of

State, to Mr. Newel, tel., Feb. 28, 1898, MS. Inst. Netherlands, XVI.

339.)

With reference to a Haytian loan which American capitalists were

said to be willing to take, the American minister at Port an Prince

was authorized to endeavor to secure for them an opportunity to

compete equally with others. The United States, it was said, did

not stand sponsor for the ability of its citizens to make good any

financial promises to foreign governments, but expected that, other

things being equal, they might have an equal opportunity to com-

pete with the capitalists of other countries.

Mr. Hay, Sec. of State, to Mr. Powell, min. to Ilayti. tel.. Nov. 28. 1898.

MS. Inst. Hayti, IV. 89; Mr. Hill. Act. Se<-. of State, to Mr. Powell,

No. 280, Dec. 21, 1898, id. 101.

Under § 5498, R. S. [U. S. Comp. Stats. 1901. p. 3707 J. prohibiting

a person holding a place of trust or profit under the governmeut

from acting as agent for the prosecution of a claim against the United

States, a person who, after making a contract with a city for the

prosecution of a claim against the United States, accepted the post of
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minister to a foreign country, and held such post during the prose-

cution and collection of the claim, can not recover any fee for services

in such prosecution, though he may recover from an associate anj'

attorney's fees and costs advanced for the hitter's benefit.

Fox V. Willis (190.S), 72 S. W. ,3.S0, 24 Ky. Law Rep. 1773.

6. Presentations at Court.

§ 648.

" I very freely confess to the opinions, first, that an audience or

presentation of any but diplomatic persons at court, is to be regarded

not in any degree as a right of the person received, but as a courtesy

extended to him. Secondly, that the imperial court is entirely at lib-

erty to define and prescribe the qualifications, conditions, and terms on

which strangers shall be admitted into its society. Thirdly, if Amer-
ican citizens request you to present their wishes for admission at

court, you can only present them by complying Avith the terms and
conditions prescribed. Fourthly, referring to the questions which

have actually arisen, I think that you can properly, in all cases, give

the occupation or profession of any person whose wishes you present.

You can not, indeed, undertake to assign the social position of each

person, for that would be to discriminate, or to seem to discrimi-

nate, bj^ European rules, between persons who, being all alike citizens,

may justly claim to be equals in social position at home, and, there-

fore, equals, in the consideration of this Government itself, when they

are abroad. It seems to me, however, that in many cases, there are

circumstances belonging to the persons you propose to present which

may be properly stated, such as official positions held by individuals

at the time, or even at some previous time ; distinctions arising from

personal merit, such as military, scientific, or literary, or of a polit-

ical character, and distinctions as founders of scientific, literary, or

humane institutions. But, even when these suggestions are made in

compliance with the rules of the court, it is not to be claimed as a

matter of right, or even as a matter of national comity, that the pres-

entations or audiences shall therefore be granted.
" I have dwelt on the subject longer than was due to any impor-

tance that it can claim. It is peculiarly uncomfortable at this

moment to find American citizens leaving their country, a prey to

faction and civil war, disturbing the court of a friendly power,

and embarrassing our representative there with questions of personal

interest and pretension. Let the Emperor and Empress of France

receive whom they will, and as many or few as they will, and let

all others, as Avell as those who are admitted, turn their attention to

the question how they can serve their country abroad; and if they

find no better way to do it than by making their attendance in the
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saloons of the Tuileries, let them return home to a country that now,

for the first time, needs the active efforts of every one of its loyal

children to save itself from destruction.

" Finally, above all things, have no question with the Government

of France on this subject. Rather introduce nobody, however justly

distinguished, than let a question of fashion or ceremony appear in

the records of the important period in which we are acting for the

highest interests of our country and of humanity."

Mr. Seward, See. of State, to Mr. Dayton, Feb. .S. 1S(>2. S. Ex. Doe. 19.

37 Cong. 2 se.ss.

Adopted in Mr. Bayard, See. of State, to Mr. Magee. niin. to Sweden and

Norway, No. 120, .Tan. 12. 1889, MS. Inst. Sw. & Nor. XV. 189.

John Quiney Adams, while minister to Russia, received a note from a

fellow-countryman, in which the latter, referring to a report that

there was to be a ball in the evening at the Freneli ambassador's,

asked to be presented to the ambassador and to be allowed to accom-

pany Mr. Adams to the ball. Mr. Adams replied that he eould not

present any American at the French ambassador's unless he had

previously been pi'esented at eourt. Commenting on tlie inc-ident.

Mr. Adams said :
" I had adopted as rules which experienee had

rendered necessary: 1. To present no gentleman at eourt without

first obtaining i)ermission from Count Komanzoff. 2. To present in

person no one to Count Romanzoff, to the foreign minister, or to

anybody, except at eourt. .3. To solieit no letters from any one to

persons in other countries. The ambition of young Americans to

crowd themselves upon Etiropean coiu'ts and into the company of

nobility is a very ridiculous and not very proud feature of their

character. There is nothing, in my estimate of things, meaner than

courting society where, if admitted, it is only to be despised. Yet

such is this vicious appetite for great acquaintance, and so little

delicacy has it, that an American minister abroad can i)reserve him-

.self from sharing in the scorn which it excites only by ad()i)ting

some such general rules as these." (J. Q. Adams. Sept. 19, 1811.

2 Memoirs, 305-306.)

The line to be adopted by foreign ministers as to presentation of

Americans at court must be settled by such ministers, and can not be

determined by the Department of State. But " it would certainly

be preferable to refuse to present any one not belonging to the lega-

tion than to incur the risk of offending by introducing pei'sons of

questionable character and antecedents, or to make such invidious

distinctions as would b<' unavoidable by extending the list.**

Mr. Fish, Sec. of State, to Mr. .lay, .Tan. 29. 1872, MS. Inst. Austria. II. .Iti.

AdopttHl in Mr. liayard. Sec. of State, to Mr. Magee. min. to Sweden &
Norway. No. 120, .Tan. 12, 1889, MS. Inst. Sw. & Nor. XV. 1S9.

** Presentations to members of reigning families cannot l)e made by pri-

vate citizens through the dijtlomatic agency of the (iovernment.

They should be made through the diplomatic representativ(» of the

foreign (Jovernment." (Mr. Fish. Sec. of State, to Mr. Montgomery,

Dec. 5, 1871, 91 MS. Dom. Let. 487.)
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The Department of State is not aware that any instruction was

ever given by Mr. Fish or Mr. Evarts that no presentations at court

were to be made by an American diplomatic representative without

the Department's advice. Siicli presentations have, on the contrary,

been uniformly regarded as a social privilege "" to be regulated by

the custom of the local court and subjected to the personal discretion

of the minister." A government founded, as is that of the United

States, on the equality of the rights of its citizens, can not prescribe

or countenance any invidious social distinctions among them, and the

Department has therefore uniformly declined to express any judg-

ment upon such personal applications as have been brought to its

notice. " The minister is regarded as best able to determine for

himself the extent to which he is willing to stand as the sponsor for

the personal good repute of such of our citizens as may come within

the usual prescriptions of etiquette at the court of his residence. The
social right to choose one's own compan}'^ is obvious and pertains no

lass to courts than to individuals."

Mr. Bayard, See. of State, to Mr. Magee, No. 120, .Tan. 12, 1889. MS. Inst.

Sweden and Norway, XV. 189.

Replying to a I'equest that the American ambassador at London be ad-

vised to procure for certain persons a pi*esentation at the Queen's

drawing room, Mr. Olney said :
" The Department . . . has

unifoi'uily replied that the ceremonial presentation of American

citizens at the court of St. James is a matter wholly within the dis-

cretion of the United States ambassador, who arranges therefor

in consultation with the chamberlain, taking into account the very

limited number of introductions permitted to each embassy and

mission on such occasions. I will have pleasure in sending a copy

of your letter to Mr. Bayard for such action as he may be able to

take." (Mr. Olney, Sec. of State, to Mr. Johnson, March 6, 189G,

208 MS. Dom. Let. 3.58.)

As to presentations at the Italian court, see Mr. Draper, ambass. to

Italy, to Mr. Sherman, Sec. of State, Feb. 3, 189^, For. Kel. 1898, 410.

7. NONJNTKBKEKENCE IN POUTICS.

§(H9.

The alleged course of Gouverneur Morris, when in France, in

rendering advice and support to the reactionary^ party, was the cause

of much embarrassment to President Washington.
" He [the President] said he considered the extracts from Ternant

very serious, in short, as decisive; that he saw that Gouverneur Mor-

ris could be no longer continued there consistent with the public good

;

that the moment was critical in our favor, and ought not to be lost;

that he was extremely at a loss what arrangement to make. I asked

him whether Gouverneur Morris and Pinckney might not change

places. He said that would be a sort of remedy, but not a radical one.*
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That if the French ministry conceived Gouverneur Morris to be hos-

tile to them ; if they would be jealous merely on his proposing to visit

London, they would nev^er be satisfied with us at placing him at Lon-

don permanently."

Conversation between Mr. Jefferson. Sec. of State, and President Wash-
ington, Feb. 20, 1793, 2 Randall's Life of Jefferson, 116. See furtlier,

for criticisms on Morris's course. 1 John Adams's Works, 500 ; 3 id.

219, 320 ; 9 id. 307.

As to embarrassments arising fx'om Mr. Gouvernem' Morris's active j>ar-

ticipation when abroad in European politics, see Mr. Vaughan, in

Monroe MSS., Mem. of 1826.

For Gouverneur Morris's correspondence in Paris, in 1792-93, see 1 Am.
St. Pap. For. Rel. 312, 329.

The policy of the United States precludes, as a rule, the appoint-

ment of special diplomatic agents to confer with those concerned in

political movements abroad.

Mr. Forsyth, Sec. of State, to Mr. Kaufman, Ai)ril 30, 1840, 31 MS. Dom.
Let. 53.

" The plain duty of the diplomatic agents of the United States is

scrupulously to abstain from interfering in the domestic politics of

the countries where they reside. This duty is specially incumbent on

those who are accredited to governments mutable in form and in the

persons by whom they are administered. By taking any open part in

the domestic affairs of such a foreign country they must, sooner or

later, render themselves obnoxious to the executive authority, which

can not fail to impair their usefulness."

Mr. Buchanan, Sec. of State, to Mr. Shields. Aug. 7, 1848, MS. Inst

Venez. I. 7.3.

The duty of diplomatic representatives of the United States in

foreign countries in times of insurrection is scrupulously to avoid

interference in the struggle, and to refuse to acknowledge insurgent

authorities until permanently established.

Mr. Marcy. Sec. of State, to Mr. Wheeler. Nov. 8. 18.">, MS. Inst.. Am.
St. XV. 246.

Mr. Seward's report of Dec. 29. 1862. on the "alleged interference of

our minister to Mexico in favor of the French." is given in House
Ex. Doc. No. 2.'i, 37 Cong. 3 .sess.

In January, 1877, the Turkish minister at Washington, by direc-

tion of his government, brought to the notice of Mr. Fish. Secretary

of State, certain reports concerning Bulgarian affairs whicii were

alleged to have been published by Mr. Eugene Schuyler, then secre-

tary of legation at Constantinople. The Turkish minister also com-

plained that at a dinner at Adrianople Mr. Schuyler had openly
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expressed himself as hostile or unfriendly to Turkey. Mr. Fish

brought the complaints to Mr. Schuyler's notice, with a view to an

explanation.

A year later further representations made by the Turkish minister,

in relation to Mr. Schuyler's alleged acts of unfriendliness by expres-

sions of opinion through public channels against the Turkish gov-

ernment, constrained the Department of State to request from him
explanations, and to that end to instruct him to report at Washington
as soon as practicable.

Mr. Fish, Sec. of State, to Mr. Schuyler, Jan. 20, 1877, MS. Inst. Turkey,

III. 213; Mr. Evarts, Sec. of State, to Mr. Schuyler, .Tan. 22, 1878,

id. 269.

Soon after bringing tlie original complaint of the Turkish minister to Mr.
" Schuyler's attention, Mr. Fish stated that the hitter's unauthorized

correspondence with the press and with private persons about public

affaii-s in Turkey was a just cause of offense against Turkey, a viola-

tion of sec. 1751 of the Revised Statutes and of the standing instruc-

tions to diplomatic agents, and a sufficient cause for removal ; and

that Mr. Gladstone had lately adduced a new instance of such viola-

tion. (Mr. Fish. Sec. of State, to Mr. Maynard, min. to Turkey, tel.,

Jan. 30, 1877, MS. Inst. Turkey, III. 217.)

In 1894 the minister of the United States at La Paz, Bolivia, re-

quested the Bolivian government, '' if consistent with the views of

the government and the custom in like cases," to promote a certain

officer of the army for courtesies and kindnesses extended to the

minister on his arrival and reception. The minister took this step

on the assurance, as he stated, that it " was according to custom and

was expected." The Department of State replied that, however

usual such a proceeding might l^e in Bolivia, it was so entirely con-

trary to § 1751 of the Revised Statutes that it could not be approved;

and an explanation to this effect was made to the Bolivian govern-

ment.

Mr. Gresham, Sec. of State, to Mr. Moonlight, min. to Bolivia, .Tune 4,

1894, For. Rel. 1894, ,5.5-56.

See, to the same effect, in a similar case. Mr. Wharton, Act. Sec. of State,

to Mr. Hidden, March 25, 1891, 181 MS. Dom. Let. 315.

8. Speeches.

§ 650.

" By standing instruction of this Department, the diplomatic and

consular officers of the United States abroad have, for some time past,

been j)rohibited from corresponding with newspapers. As a sequel

to that regulation, it is deemed advisable to extend a similar prohibi-

tion against their making addresses to the public anywhere, except

upon those festal occasions to which they may be invited in the

country which may be the scene of their official duties. Even upon
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such occasions, however, the utmost caution must be observed in

touching upon political matters. In no event is a minister or consul

to make an address to the public, or which may be published, in any

other country than that where he may officially reside."

Mr. Seward, Sec. of State, to Dip. and Consular Officers, circular, Oct. 1,

1862, MS. Circulars, I. 212.

See Rev. Stats. § 1751 ; Instructions to Dip. Officers (1897), § 68, p. 26.

For comments by Mr. Seward on speeches of Mr. Reverdy Johnson, in

England, see Mooi-e, Int. Arbitrations, I. 506.

In December, 1895, a motion was made in the House of Representa-

tives to impeach Mr. Bayard, then ambassador to Great Britain, on

account of language used by him in two public speeches in that coun-

try. One of the cited passages, contained in a report of a speech

made by him August 2, 1895, on the occasion of the distribution of

prizes at the grannnar school at Boston, in Lincolnshire, was as fol-

lows: '* The President stood in the midst of a strong, self-confident,

and oftentimes violent people; men who sought to have their own
way. It took a real mah to govern the people of the United States."

The other cited passage, contained in an address read before the

Philosophical Institution of Edinburgh, Nov. 7, 1895, on the '* Law
of the Land," read thus :

'* In my own country I haA'e witnessed the

insatiable growth of a form of socialism styled protection, which

has done more to corrupt public life, to banish men of independent

mind from public councils, and to lower the tone of national rejjre-

sentation than any other single cause. Protection, now controlling

the sovereign power of taxation, has been perverted from its proper

functions of creating revenue to support the government into an

engine for selfish profit, allied with combinations called trusts. It

thus has sapped the popular conscience by giving corrupting largesse

to special classes, and it throws legislation into the })olitical market,

where jobbers and chafferers take the place of statesmen."

On the recommendation of the Committee on Foreign Aifairs, a

milder form of action than that of impeachment was employed : and

on March '20, 189(), by a vote of 180 to 71, a resolution of censure was

adopted by the House.

H. Ex. Doc. 1.52. 54 Cong. 1 sess. ; For. Rel. 181)5. I. .')S1 : I'olit. Science

Qua rterly ( 1 8fH5 ) . X 1 . .S75.

For statements of Mr. Hayard concerning the utterances in (luestion, see

For. Rel. 1895, I. 581-584.

Public addresses by diplomatic officers of the I'^nited States are pro-

hibited, '' unless upcm exceptional festal occasions, in the country of

official residence. Even upon such occasions any reference to polit-

ical issues, pending in the United States or elsewhere, should be care-

fully avoided.''

Instructions to Dip. Officers of the United States (1897). § 69. p. 26.
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9. Presents.

§ 651.

" I have to acknowledge the receipt of your No. 80, of the 3d of

January last, in which you ask instructions on the subject of receiv-

ing from the Japanese (lovernnient medals and other gifts for Amer-

ican citizens, commemorative of events in which they may have been

participants, or of services of a humane or other character which

they may have rendered.

" By section 9, article 1, of the Constitution of the United States

it is provided that ' no person holding any office of profit or trust

under them [the United States] shall, without the consent of the

Congress, accept any present, emolument, office, or title, of any kind

Avhatever, from an}^ king, prince, or foreign state.*

" This provision applies to the acceptance by officials of the

United States of presents, emoluments, offices, or titles for them-

selves. By section 1751 of the Revised Statutes of the United States

it is provided that 'no diplomatic or consular officer shall . . .

ask or accept, for himself or any other person, any present, emolu-

ment, pecuniary favor, office, or title of any kind,' from any foreign

government. To the constitutional prohibition against the accept-

ance by any officer of the United States for himself of a present from

a foreign government, this statute adds the inhibition that diplo-

matic and consular officers shall not even receive such a present for

anyone else. This provision is absolute, and the words ' present,

emolument, pecuniary favor, office, or title of any kind ' seem to

comprehend everything that can be the subject of a gift.

" The course generally observed in such matters is for the foreign

government to transmit the present (if it be to a person competent

lo receive it) through its own officials. Where the present is in-

tended for an officer of the United States who is precluded by the

Constitution from receiving it, unless authorized by Congress so to

do, the course to be followed is prescribed by section 3 of the act

of January 31, 1881 (Stats, at Large, vol. 21, p. (504), which pro-

vides that 'Any present, decoration, or other thing which shall be

conferred or presented by any foreign government to any officer

of the TTnited States, civil, naval, or military, shall be tendered

through the Department of State, and not to the individual in per-

son; but such present, decoration, or other thing shall not be deliv-

ered by the Department of State unless so authorized by act of

Congress.' " <

Mr. Blaine, Sec. of State, to Mr. Swift, min. to .Tapan, No. 61. March 20,

1890, For. Rel. 1890, 598.

See Instructioins to Dip. Officers of tlie United States (1897), §§ 71, 72,

pp. 27-28.
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A decoration conferred by Queen Liliuokalani. of the Flawaiian Islands,

in 1801, can not be accepted without tlie consent of Congress, not-

\A'ithKtanding the fact that the Queen has since been deposed and a

repul)lican form of government established in the Hawaiian Islands.

(Mr. Uhl, Act. Sec. of State, to Mr. Woods, T'. S. N., March 23, 1895,

201 IMS. Dom. Let. 2(;4.)

A delegate of the ITnited States to the Eighth Pharmaceutical Congress

at Brussels in ISDT. not being a person holding an oMice of trust or

profit under the T'nited States, does not come within the inhibition

of the Constitution. (Mr. Moore, Act. Sec. of State, to Mr. Penning-

ton, July !). 181)8, 2a0 MS. Dom. Let. 109.)

In 187(5 the (Jovernment of the Netherlands desired to make presents to

Mr. Alfred T. Goshorn. director-general of the Centennial Exhibition.

Gen. Joseph H. Ilawley, president of the Centennial Commission,

and Mr. Myer Ash. secretary of the executive connnittee. The
Attorney General held that the constitutional prohil)ition applied to

Ml*. (Josliorn and General Ilawley, since they held appointments

fnmi the President as commissioners and were to be considered as

officers holding ])ositions of trust under the United States; but that

this did not apply to Mr. Ash, since he held his appointment from

the commission itself and not from the President nor from any

Department of the National Government. (Mr. Fish, Sec. of State,

to Gen. ILrwley, Jan. 2."'>, 1877, 110 MS. Dom. Let. 024.)

For a rei)ort in favor of (General Ilawley's acceptance of decorations from

the Governments of the Netherlands and Japan. July 15, 1882, see

II. Report l(i52, 47 Cong. 1 sess.

By § 1751, R. S.. the Department of State is debarred from taking any

steps toward securing for a citizen of the United lUates a decoration

from a foreign government, even after tlie decoration has been

awarded to him. (Mr. Hill. Assist. Sec. of State, to Mr. Howe, Oct.

19, 1899, 240 MS. Dom. Let. 501.)

The provisions of the Constitution "neither prevent nor authorize per-

sons who may hold office under any one of the States from accepting

an appointment under a foreign government." (Mr. Hale, Assist. Sec.

of State, to Mr. RosenI)erg. May 22. 1872. 94 MS. Dom. Let. 1(58.)

A simple photograph of the (Jerman Emperor, given liy the German
minister at Tokio to an AniiH-ican naval officei- on .-i chance acquaint-

ance, in personal recognition of courtesies whi<h the officer had shown

him. is not in any sense a "present" from "any king. i>rince. or for-

eign state" or from "any foreign government." so as to fall within

the constitutional iidiibition or within that of section '.'> of the act of

1881. (Mr. Hay. Sec. of State, to Mr. Houston, March 20, 1899, 2.S5

MS. Dom. Let. 541.)

Before the adoption of the Constitution diplomatic roprosonrativos

of the United States received from f()rei<>n governments the pres-

ents then usually ^iven to a retirin<r minister. In a letter to ^fr.

AV. T. Franklin. \\n-\\ '20. lTt)(). Mr. Jetlerson. who was thefi Secre-

tary of State, Avith the remark. " We are now about makin<r uj) our

minds as to the presents Avhich it would he proper for us to o;ive to

diplomatic characters which take leave, of us." ifiquired as to the

practice of other nations, and particularly as to the form and esti-

H. Doc. 551—vol 4 37
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mated value of the present given to Dr. Franklin on his departure

from France. In his reply, April 27, 1790, Mr. Franklin stated that,

so far as he could learn ^vhen in Europe, the retiring minister, after

he had had his audience of leave, received a testimonial according to

his rank, the estimation in which he was held, or the consideration

entertained fur his sovereign, and sometimi»s according to the impor-

tance of the business which he had transacted. These presents, said

Mr. Franklin, consisted either of jeAvels, plate, tapestry, or porcelain,

or sometimes of money. The present received by Dr. Franklin Avas,

as he understood, more valuable than was generally given to a min-

ister plenipotentiary, the Kijig having expressly told (.'ount Yer-

genne.s that he desired Dr. Franklin to be well treated. Mr. Franklin

did not recollect the value of the })resent usually given by the court of

France to an ambassador, but it was his recollection that the value

of the present given to a minister plenipotentiary Avas about 1.000

louis d'Ors.. The present to Dr. P'ranklin '' Avas supposed to be

worth 1,500 louis d'ors, and consisted in a large miniature of the

King set Avith 480 diamonds of a Ijeautiful Avater, forming a Avreath

round the picture and a croAvn on the top."' The presents to Messrs.

Lee and Deane, Avho Avere commissioners, consisted, according to Mr.

Franklin's recollection, of gold snuffboxes, curiously enamelled, Avith

a miniature of the King or Queen set round Avith dianumds. and

Avere each estimated at about 300 louis d'ors. Mr. Franklin added

:

" It is the custom Avhen a diplomatic character has received his pres-

ent, to make a present to the introductor and his assistant; and he is

Guided therein by the value of the present he receiAes. My grand-

father, I think, gave the introductor a gold enamelled snuffbox of

about 150 louis d'ors value; and understanding that it Avould be

more agreeable to his assistant ... to receive his present in money
he sent him a rouleau of 50 louis d'ors."

Mr. Jefferson, Sec. for for. aff., to Mr. Fraiilvliii. Ai)ril 20, 1790, 4 MS.
Am. Let. 129; Mr. Franklin to Mr. Jefferson, April 27, 1790, id. 132.

According to the practice at the Court of St. James's in 1817, presents

were given to ambassadors of the value of 1,0(H) pounds, and to min-

isters of the second order, of 500 pounds. (3 J. Q. Adams's Memoirs.

527).

The first case brought before Congress under the Constitution Avas

that of General Thomas Pinckney, of South Carolina, Avho, on leav-

ing London and Madrid, respectively, Avliere he had served as Amer-
ican minister, received a tender of the usual presents. He replied

that--he could not accept them Avithout the consent of Congress, for

Avhich he Avould, hoAvever, in due time apply. In 1708 a resolution

authorizing him to receive them passed the Senate, but it Avas re-

jected in the House, Avhich unanimously adopted, hoAvcAer, a resolu-

tion declaring that the ground of the rejection was public policy.
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5 Hildreth's History of the I'liilcd Stutos. 2:{7.

See, also, tlie Hon. John W. Foster, in the Wuxhiiuiiou Pout, Dec. 7, 1002,

citing Annals of Cong. 5 Cong. Vol. II. pp. I.ITO, 158;?. ITT").

The practice of making presents was adopted as a relief from the bur-

densome custom, which at one time prevailed, for the monarch to

whom an embassy was sent to defray the cost of its living. It seems

that the first state to o|)pose the jtractice of malciug presents was the

United I*rovinces of the Netherlands, or Dutch I{e]»ublic. which
' adopted in KmI a regulation by which their ministers in foreign parts

were forbidden " to take any presents, directly or indirectl.v. in any

manner or way whatever"—a regulation severely censured by Wic-

quefort in his treatise on " The Embassador and his Functions," as

implying on the itart of its authors a disposition to "condemn the

sentiments of all the other kings and i)otentates of the umverse."

as well as a "Pretension to foinid a Republick of I'lato in their fens

and marshes." (J. B. Moore. The Old Diplomacy and the New: The
Alunnii lUdletin of the University of Virginia, Aug. 1809. ]tp. 4(!, ."»(».)

V
"As the Constitution of the United States has h'ft Avith Conirress

the exchisive authority to permit the acce])tan('e of i)resents from for-

eign governments by persons holding offices under the Tnited States,

the President has thought it most proper that the ornaments ad-

dressed to Mi-s. irum[)hreys by the Queen of Spain shouhl be re-

turned into your hands, without deciding how fai" the Constitution

may or may not be applicabk' to this particuhir case. The casket

will accordingly be herewith delivered."'

Mr. Madison. Sec. of State, to ^Ir. Humphreys. Jan. ."i, l8o:'., 14 MS. Dom.
Let. lie,.

Prior to ISOl it. was the practice of Congress to make appropria-

tions to defray the contingent expenses of Barbary intercourse. In

that year, however, it bcicame necessary to make an additional ap})ro-

priation of $200,000 in order to fulfill engagements with the Medi-

terranean powers. It was afterwards deemed expedient amiually to

ap})ropriate $50,000 to meet contingent demands. These demands
comprised, (1) biennial presents, which custom recpiired of all Chris-

tian j)owers maintaining consuls in the regencies; (-J) presents on the

change of any of the princi[)al officers of government : (:i) presents to

the minister of marine and other principal ofKcers to ensure fa\()ral)le

prices of naval or military stores sent out in payment of the s(ij)u-

lated annuities; (4) presents on the |)resentation of new constds; ( 5

)

expenses of dragomans; ((>) ex})enses of secretaries of consids; (7)

outfits of consuls.

AVhen Mr. Hodgson was sent as consul to Tunis, lu> was allowed

$8,000 for presents; but the allowance was accomi^aniccl with a notice

that it would never again be renewed. It was in fact foinid to be un-

necessary, " the usage in this respect which had been so long acipii-
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escod in having been entirely done away Avith since the treaty between
Tunis and France of 1S;U).*'

Mr. H. Siiiitli, Sec. of State, to (Jen. S. Smith, M. ('., 1.") MS. Doin. Let. 414 ;

I

Mr. FlctclHM- Wclistcr. Act. Sec of State, to .loliii Howard Payne,

consul for Tunis, Sept. S, 1842, MS. Inst. Barbary I'owers, XIV. 1'9.

"The acceptance of . . . j)resents by ministers of the United

States is expres.sly j)rohibited by the Constitution; and even if it were

not, while the ITnited States have not adoj)ted the custom of making
such presents to the diph)matic agents of foreign powers, it can

scarcely Ix^ consistent Avith the delicacy and reciprocity of intercourse

between them, for the ministers of the United States to receive such

favors from foreign princes as the ministers of those princes never can

receive from this government in return. The usage, exceptionable in

itself, can be tolerated only by its recii)rocity. It is expected by the

President, that every offer of such j)resent which may, in future, be

made to any public minister or other officer of this government,

abroad, will be respectfully, but decisively, declined."'

Mr. J. Q. Adams, See. of State, to Mr. Rush, minister at I^ondon, Nov. 6,

1817, House Report 302, 2.3 Cong. 1 sess. 3.

" The practice of interchanging presents of jewelry or other arti-

cles of pecuniary value, which is likewise customary among Eupopean

sovereigns upon the conclusion of treaties, Avould probal)ly be con-

sidered as applicable to this occasion also. The Constitution of the

United States does not admit that their minister should accept of any

such presents, but as the minister of the Emperor, and the subordi-

nate officers employed in drawing or coj^ying papers, will l)e charged

by this transaction with certain duties for which they have no com-

pensation in their ordinary appointments, and as they usually con-

sider these gratuities as perquisites of office, if after the conclusion of

the business you should think it advisable to make any such customary

present either to the minister or to the sul)alterns, you are authorized

to make them. You will understand that the presents hereby meant

are customary presents made and accepted with the knowledge and

consent of the Emperor. It is known to him and to his government

that the ministers of the United States can receive none."

Mr. .\dams. See. of State, to Mr. Middleton, min. to Russia, No. 1, .Inly 5,

1820, MS. Inst. V. States .Mins. IX. 18.

In 1830 Charles Rhind, who had acted as one of the commissioners

of the U^nited States in concluding the treaty of commerce and navi-

gation with Turkey of the 7th of May in that year, obtained permis-

sion from the Ottoman authorities to export to the United States two

Arabian horses. Subsequently the Sultan, hearing that Mr. Rhind

was on the eve of making a purchase, directed that four horses be

sent him as a gift. Mr. Rhind being advised, as he stated, that a
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refusal of the horses would be considered an insult by the Sultan, but

being desirous of avoiding any appearance of an unlawful acceptance

of presents from a foreign ruler,- shipped the horses to the United

States as a commercial adventure, in the name and for account of the

owners of the A^essel. On arriving in the United States, ^Ir. Rhind
addressed a letter on the subject to President Jackson. The horses

were then in the possession of the owners of the vessel, but Mr. Rhind

stated in his letter that if the United States had a claim for their

value he presumed that the owners would pay it over should the

horses sell for more than the expenses attending their transportation.

As for himself, he said that he was ready to transfer to the United

States any interest he might have in the horses, should it be required.

On February 22, 1831, President Jackson communicated Mr. Rhind's

letter to Congress without making any recommendation. Congress

took no action on the matter, and Mr. Rhind. apj)arently feeling that

he had been badly treated, manifested a disposition to dissert his indi-

vidual interests. President Jackson, however, sternly discountenanced

such action, and at his request Mr. Rhind executed a release of all

his interests to the owners of the vessel and requested them to unite

in the sale of the horses, and after deducting the expenses to pay over

the balance to the order of the President. The horses were sold at

New York by public auction for the aggregate sum of $1,91)0, which

seems not to have been enough to defray the exj)enses.

Message of I'rosidont .Tackson, Feb. 22, 1831, transmitting to Congress

Mr. Rhind's letter of Doe. 10. 1S,S0. Cong. Del)ates (lS:iO-.Sl). VII.

782; Keniiniscences of .James A. Hamilton. 212. 213. 21(>-210. 2:i.'.-2:u.

November 7, 1838, Mr. Leib, Unitetl States consul at Tangier,

reported that the Em])eror of Morocco had jiresented him with " an

enormous lion and two fine horses "—the lion l)eing intended for tlie

government of the United States and the horses for himself—which

he was keeping at the consulate, at coiisiderable expense, as the ])r()p-

erty of the United vStates. Tie "earnestly" requested instructions

concerning them. President .Tackson. January 6, 1834, counnunicated

the letter to Congress for its consideration, and in so doing invited

attention to the presents which had j)reviously be(Mi made to public

officers of the United States, and wliich had l)een dei)osi(ed. by oi'der

of the government, in tlie Department of State, tlie constitutional

provision having b(H'n considert'd as satisfied by the sui'render of the

articles to the government. T*resi(hMit fJackson also stated that he

had diiHM'ted insti'uctions to be given to all Aniei'ican rei)i"esentatives

abroad. re(iuiring that in future, unless ])i-evionsly authoi'ized by

Congress, they should not, under any circumstances, accept presents

of any descrii)tion from any foreign state.

Congress, by a joint resolution of Feb. 13. 183."). authorized the

President to cause the two horses to be sold at [)ublic auction and the
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proceeds i)jji(l into the Treasury, and tlie lion to 1k» presented "to

siicli suitable institution, person, or persons" as he might desi<^nate.

MessjiKt' (»f I'residcnt .Inckson. .Tau. IJ. I.s:i4. II. Ex. Doc. 2S. -j:} Coiik- 1

sess. ; .Joint Res.. 4 Stat. 702. See. also, joint resolution, .Inly 20.

1S40. .-. Stat. 4(«X

" I am directed by the President to instruct the ministers, consuls, and
other diplomatic and commercial agents of tlie United States, that

it is required of them that, in future, they will not. unless the con-

sent of Congi'ess shall have been i>reviously obtained, accept, luider

a rfy circumstances, presents of any kind whatever, from any king.

l>rince, or foreign state." (Circular. Mr. McLane. Sec. of State, Jan.

(i. 18,^4. II. Report .302. 2.3 Cong. 1 sess. 4.)

See report of Mr. Archer, Com. on For. Aff., March 4. l.s;U, II. Reiwrt .302,

23 Cong. 1 sess.

See. also. Mr. P'orsj-th. Sec. of State, to Mr. Swartwout. colhM^-tor at New
York. Sept. 20, 1S34, 27 MS. Doni. Let. 4.j ; Mr. Forsyth to Capt.

Riley. Nov. 4. 18.34, id. 07; Mr. Forsyth to Mr. Swartwout, Nov. 1.5,

18.34. id. 114.

May 2, 1840. a firm of merchants in Xew York advised the Presi-

dent that the ship Svltanee and cargo, belonging to the Imavini of

Muscat, had just arrived from Zanzibar, and that the commander,

Ahmet Ben Haman, was charged to deliver to him two Arabian

horses, one case t)f ottar of roses, five demijohns of rose water, one

package of cashmere shawls, a Persian rug, a box of pearls, and a

sword. The merchants, in reply, were requested to inform Ahmet
Ben Haman that the President was precluded by the Constitution

from accepting the i)resents for his own use, but that he would

make such other disposition of them as Avould best comport with the

wishes of the Sultan. Under the circumstances the commander of

the ship thought that he could best carry out the Imaum's intentions

by asking that the jiresents be considered as intended for the (Jov-

ernment of the United States. May 21, 1840, President Van Buren

communicated the correspondence to the Senate. By a joint resolu-

tion of July 20, 1840, he was authorized to disj)ose, in such manner

as seemed fit, of such of the presents as could not be conveniently

deposited or kept in the Department of State and to cause the ])ro-

ceeds to be placed in the Treasui-y.

Subsequently, in 1848, the Iniaum presented to the President,

through the American consul at Zanzibar, two more Ai-abian horses.

The disposition of this gift was submitted to Congress; and by a

joint resolution of March 1, 1845, the President was authorized to

cause the horses to be sold l)y public auction and the proceeds to be

placed in the Treasury.

Message of President Van Buren. May 21. 1840. S. Doc. 488. 20 Cong.

1 sess. : joint resolution. .July 20. 1840, .5 Stat. 4<H».

Message of President Tyler. May 10, 1H44. II. Ex. Doc. 2.")(>. 28 Cong.

1 sess.
; joint resolution. March 1. 1845, 5 Stat. 730.



§ 652.] JOINT ACTION. 583

" While recognizing to the fullest extent the eminent services of

Captain Martinez, of the Chilian ship of war ' Meteor,' in rescuing the

survivors of the crew of the United States merchant ship " Manches-

ter,' under circumstances of extreme distress, the uniform j)ractice of

this government forbids the presentation to that ofiicer, in its own
name, of any tangible token of this recognition. As all officers of the

United States are forbidden to receive such rewards from foreign

governments for actions or services of striking merit, it is deemed

delicate not to confer obligations in this respect upon foreign officers,

which their goverinnents could not, under similar circumstances, be

permitted to reciprocate.

'' In the mercantile marine no such difficulty exists, and Congress,

as you are aware, has placed a liberal fund at the disposal of the

President for the purpose of enabling him to ofl'er suitable testi-

monials to those brave men who so often imperil their own lives in

behalf of others.''

Mr. Marcy. Sec. of State, to ^fr. Starkwoatber. Sept. 1. 185.5, MS. Inst.

Chili, XV. l-'.->.

10. Joint Action.

§ 052.

See, infra, § 017.

" The policy of this Government is distinctly opposed to jo'tnt action

with other powers in the presentation of claims, even when they may
arise from an act eciually invading the connnon rights of American
citizens and the subjects of another state residing in the country to

whose government complaint is made. AVhile this (iovernment is

ready to secure any advantage which may be derived fi-om a coinci-

dent, and even identical representation with other powers whose cause

of complaint may be conunon with our own. it is averse to joint

presentation, as the term is strictly understood. A sufficient reason

for this is found in the consideration that a truly joint demand for

redress in a given case might involve a joint enforcement of what-

ever remedy might become imi)erative in the event of denial; and this

Government is indisjjosed to c()ntemi)late sucli entanglement of its

duties and interests with those of another power."

Mr. liayanl. S«>c. of State, to Mr. Scott. Oct. 14. ISSC. MS. Inst. Vene-

zuela. III. .">40.

See Mr. liayard. Sec. of State, lo Mr. Phelps, min. to Kiif,'lan(l. NO. 4'.2.S.

contid.. Oct. 1.". IKSC. MS. Inst. (Jr. I?r. XXVI 1 1. 141'. citing' Mr. Fish.

Sec. of State, to (Jen. Schenck, niin. to Knj^'laiul. No. ."i. cdntid.. ,Iune 2,

1S71.

For an invitation of coincident action in Veiuv.uela. in ISItO. to pnt an end

to the practice of the Venezuelan (Jovernnient in re(|uirini; ship's

papers to i)e delivered to the local authorities, sec Mr. Ilay. Sec. of

State, to Mr. Loonds. Am. nun., tel.. Nov. IS. 18<tl». For. Uel. 1899, 791.
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With reference to a joint note to the Ecuadorian government sigTied

by the American minister at Quito, in concert with his British and
German colleagues, representing to the Ecuadorian government the

necessity of so amending its laws as to recognize the validity of non-

Catholic marriages, the Department of State said: ''As a general

thing the Department discourages the united action of its represent-

atives with those of other powers in the form of a joint note, except

when such a course is specially instructed, preferring the device of

similar but independent notes of equal date, each to be presented by
the minister whose signature it bears."

Mr. Day. Sec. of State, to Mr. Sampson, niin. to Ecuador, No. 28, June 13,

1898, MS. Inst. P^cuador. I. 5.35.

As to tbe action of Mr. Jones. American minister to Colombia, in uniting

with the representatives of France. Great Britain, and Peru in a

joint formal protest to the Colombian Government against a decree

of the governor of Cauca of December 31. 18(50, see Mr. Seward. Sec.

of State, to Mr. Burton, min. to Colombia, No. 19, Feb. 19, 1862, MS.
Inst. Colombia, XVI. 28. See, also, infra, § 917.

11. Good Officks for Citizens of Third Countries.

(1) ghTneral principles.

§ 653.

The Government of the United States has from time to time, upon
the request of friendly powers, authorized its diplomatic and consular

officers voluntarily to extend, wdth the consent of the government of

the country in w^hich they reside, their protection to the citizens of

third powers at places where the latter had no official representatives.

Ordinarily such an arrangement has been exigent and temporaiy;

but, whether temporary or, as in the case of Swiss citizens, more or

less permanent, it has been understood by the United States simply

to authorize its representatives, with their own consent, to employ
iheir services and good offices. "\Mien this function is accepted

—

which must be done only with the approval of the Department of

State—the diplomatic or consular officer becomes the agent of the

foreign government as to the duties which he may perform for its

citizens. He is responsible to it for the discharge of such duties, and
it alone is responsible for his acts in relation thereto. He does not,

however, for this purpose become a diplomatic or consular officer of

the foreign government.

See Inst, to Dip. Off. of the U. S. (1897). sec. 172, p. OC.

For the performance of such services diplomatic and consular officers of

the United States are forbiditen to accept, without the previous au-

thority of Congress, any compensation. i)resent, or favor from the

foreign government. (Inst, to Dip. Off., sees. 71, 72. p. 27, citing

Constitution. Art. I., sec. 9, cl. 8, and Rev. Stat. sec. 1751.)

See Mr. Wharton. Act. Sec. of State, to Count Crenneville, Aust. c-harge,

July 29, 1889, MS. Notes to Austria, VIII. 598.
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A minister plenipotentiary of the United States can not, without

the consent of Congress, accept a siniihir connnission from another

power, though he is not prohibited from rendering a friendly service

to a foreign power, even that of negotiating a treaty for it, provided

he does not become an officer thereof.

Akerman, At. Gen., 1871, 1.3 Op. ii.'57.

The protection here referred to is not to be confused with the sys-

tem that prevails in ^lohannnedan countries iu the East. The latter

subject has already been discussed, and although the United States

has endeavored to confine the operation of the systeui, so far as its

own representatives Avere concerned, to the narrowest possible limits,

^>et even thisGovermnent has on various occasions asserted the sjjecial

privileges which custom has sanctioned in the countries in (juestion.

As a rule, however, the (lovernmejit of the United States has enjoined

upon its representatives in Turkey, as well as in other countries in

which similar conditions prevail, the refusal to extend })rotection and

immunity to persons other than citizens of tlie United States, and

official dependents or employees of the respective legations and con-

sulates.

Mr. Cass, Sec. of State, to Mr. Williams, Feb. 20, isns. MS. Inst. Turkey,

I. 4(J8: Mr. Seward. Sec. of State, to Mr. Morris. Dec. •_»;?. 18<>7. id.

II. 202 : Mr. Fi.sli. Sec of State, to Mr. MacVeajrh. April 18. 1871.

id. II. :'.2!».

For the full discussion of this subject, see su|)ra. S§ 2.S7-200.

"A very important and useful feature of the status of foreigners in

Turkey is the solidarity among them. Foreigners have for centuries

been classed under the generic name of Franks. Their rights and

privileges are analogous, and the protection of the representatives of

one great power has been not infre(iuently extended to the citizens

resident in Turkey of another. The files of your legation will afl'oi-d

many instances of recourse to the good offices of British consuls in

Turkisi) dominions for the ])r()tection of our citizens in (|uarters \vher(>

no consular rei)resentati()n of the United States has been estal)lishe(l.

This friendly aid is cheerfully given whenever sought. The exercise

of such protection is an inherent Frankish right, and resort to Frank-

ish protection is in like manner the i)i'erogative of every Frank. In-

deed, the rule in Turkey recognizes the right of any Frank to be

enrolled in the protected list of any Frankish consulate, whether of

his own nationality or not."

Mr. Foster. Sec. of State, to Mr. Thompson, min. to Turkey. Nov. 20. ls;>2.

For. Kel. 1S!I2. COO. 012.

"With reference to the aj)plication of a Mexican citizen in Peru

for protection, Mr. J. Kandolph Clay. American minister at Lima,
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inquired how far United States ministers should use their friendly

offices with the governments to which they were accredited in favor

of foreigners whose nation was not represented by a diplomatic agent

or consul. Mr. Marcy replied : "Any good offices which a minister

may undertake to render under such circumstances nuist l>e entirely

of a personal character, or such as may l)e demanded by humanity or

the pressing urgenc}' of the case; but in rendering such services the

minister must exercise very great prudence, lest he give offence to

the government near which he resides, or compromise his own innnu-

nities by seeming to interfere with the administration of the internal

affairs of that government."

Mr. Marcy. Sec. of State, to Mr. Clay, niin. to Peru. No. 2.3, Dec. 28.

1854, MS. Inst. Peru. XV. 150.

" In countries in a state of revolution, and during jjeriods of pub-

lic excitement, it is the practice of modern times for the foreign

representatives residing there to interpose l)v the exertion of their

influence for the protection of the citizens of friendly powers, exposed

to injury or danger, and left without any minister of their own coun-

try to watch over them. It is a commendable procedure, humane

indeed, to which it is difficult to discover any well-founded objection.

. . . The President would not hesitate to visit with marks of his

displeasure any American minister who should have it in his power

to afford jorotection to the persons or property of the citizens of a

friendly nation, placed in peril by revolutionarj^ commotions, and

having no national representative to appeal to, and should fail to

exert his influence in their behalf."

Mr. Cass, Sec. of State, to Mr. Dallas, May 12, 1859, MS. Inst. Or.

Britain. XVII. 190.

See. also, Mr. Cass, Sec. of State, to Mr. de Ealo, .Tan. 15, 1859, 49 MS.

Dom. Let. 502.

The instruction to Mr. Dallas, supra, related to the action of the British

minister in Mexico in declining to interpose for the protection of

the persons and proi>erty of American citizens against the acts of

the Miranion Government, which had revoked the exequatur of the

American consul at the city of Mexico hecause the ITnited States

had recognizetl the Juarez Government. (Lawrence's Wheatou
(18<>.3), .37.3-874.)

In 1868 the American minister at Constantinople, having been

requested by the departing Greek minister to protect Greek interests,

consented to do so, subject to the sanction of the Department of State.

Mr. Seward replied :
" During the suspension of diplomatic relations

between Turkey and Greece, you may informally lend your good

offices to either government for connnunicating with the other, in no

case, however, committing or compromising the United States. You
will adhere to my former instructions concerning protection and
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asylum in Turkey, so as to avoid entangling complications, and you

will fully report every proceeding on your part.''

Mr. Seward, Sec. of State, to Mr. Morris, inin. to Turkey, No. 202, Dec.

.•^,1. ^808, MS. Inst. Turkey. l\. 242.

Durinj: the Russo-Turkish war, Russian interests in Turkey were com-

uiitted to the German emhassy. See, in this relation, Mr. Evarts,

Sec. of State, to Mr. Maynard, min. to Turkey, No. l.S?,, .lune 18,

1877, MS. Inst. Turkey, III. 24(5.

As to the war between Greece and Turkey in 1897, see :\Ir. Slierman,

Sec. of State, to Mr. Terrell, min. to Turkey, tel.. April 20. 1897, MS.

Inst. Turkey, VII. 79.

With reference to an order of the Ottoman Porte reiiuiring all subjects

of Greece to depart from the Empire in fifteen days, Mr. Terrell.

United States minister at C<mstantinople. on April 24, 1897, exi»ressed

the hope that the time would be extended for the departure of a

number of peaceful Greeks who were in the emploj- of American citi-

zens. It was represented that their abrupt expulsion would result

in serious pecuniary loss, as in the case of the Stamford Manufac-

turing Company, among whose emi)loyees at Alexandretta wei'e three

Greeks, one of whom had .'P40.(MtO of the company's property in his

hands unaccounted for. and two were engineers whose departure

would cause the factory to be closed.

May 7. 1897. Mr. Terrell reported to the Department of State that per-

mission had been given for the Greek agent of the Stamford Manu-
facturing Company to remain for a time to settle his accounts, and

tliat a general order for further extension of time for Greeks to

depart had been issued by the Porte. A disposition w.is shown to

make si)ecial exemptions for individuals on the a])i)lication of diplo-

matic representatives. (For. Rel. 1897, .585-588.)

"With reference to your repeated suggestion as to the advisahil-

ity of concerted action between British and American consulates

throughout the Ottoman Empire. I have to say that the usual rule of

(his Department in authorizing one of its diplouiatic or consular ivj)-

resentatives ahroad to take charge of the interests of unrei)resented

citizens or subjects of another nation, is to make acceptance of the

friendly trust conditional on the acciuiescen^w of the govermnent or

authority to which our agent is accredited. Tf the consent of the

government of the country be necessary to enable one of our consuls

to use his good offices in behalf of the citizens or subjects of another

nation, it is expected that such consent will be sought, just as it is

when our consul takes tcMuporary charge of the aH'airs of a consulate

of another country which may for an}' cause become vacant foi" the

time being.

" Tnasnuich as the consul temporarily acting does not become the

official rejiresentative of another governmeirt. recognition of his

com[)etency to exert his friendly offices does not involve aj^plication

for or issuance of an exe(|uatur. but merely the usual coui-tcous ac-

quiesc<Mi(H' of the government of the country, followed by appropriate

notification to its local officers.
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" You will communicate these views to your British colleague and
confer with him further upon the subject."

Mr. Adee, Acting Sec. of State, to Mr. Leishman, min. to Turkey, Aug. 7,

1901, For. Uel. 1901, 523.

This instruction was in reply to Mr. Leishman's No. 60, of .Tuly 22, 1901,

enclosing copy of a letter of the 17th of July, from Mr. Gilbertson,

British consul at Broussa. who stated "that althoxigh the British

Government authorized its consuls to give friendly assistance and
support to American citizens in places where there is no United States

representative, and which they have done for the last twenty years,

the local authorities have lately, inider the pretext that they have no
*

order from the minister of foreign affairs to recognize us as being

in charge of American interests, commenced not only to contest our

right to assist American citizens, but insist upon the latter ai>plying

directly to them for any assistance they may need. I'nder these

circumstances your excellency will no doubt see the necessity of In-

stnictions being sent to the vali in the sense required." (For. Rel.

1901, 522.)

As to the protection of American interests by the British consular rep-

resentatives at Tabriz and Van, in 1898, see For. Rel. 1898, .3.').5-3.56,

350-358.

As to the exercise by the British agent and consul-general in Bulgaria of

good offices in behalf of American citizens, see For. Rel. 1894, 247.

See, also, Mr. Uhl, Act. Sec. of State, to Mr. Bayard, amb. to

England, No. 223, Nov. 29, 1893, 30 MS. Inst. Gr. Br. 412.

" Your No. 154, dated at Guatemala, May 17th, is accompanied by

a copy of correspondence with Mr. Friedrich Augener, consul of

Germany, and with the minister of foreign affairs, in regard to the

extension of protection to German subjects in Guatemala until the

arrival of the gentleman who is to assume the charge of that consu-

late.

" Mr. Augener's note to you says that you have ' consented to watch

over the interests of the German subjects during the interval men-

tioned,' &c. In your letter to the minister of foreign affairs, refer-

ring to Mr. Augener's request, you speak of it as a ' request that the

citizens of his country in Guatemala may be taken under the protec-

tion of (your) this legation,' Avhile the minister of foreign affairs

considers that you have been ' desired to take charge of the German
subjects residing,' &c.

" The nature of the duties which you are to assume with regard to

these German residents in Guatemala is best defined in the expres-

sion used by Mr. Augener in his request addressed to you. It is

understood to amount to the granting, during the interval referred to,

to such Germans as may have occsaion to seek your aid, and with the

consent of the Government of Guatemala, of your good services in

their behalf. In the discharge of such duties as may devolve upon

you, in this relation, you are to be responsible to the Government of
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Germany, and that Government, and not the Government of the

United States, is responsible for your acts relative thereto.

" In view of the probability that there was not suifioient time to

consult your Government and obtain its assent before answering the

request made of you, your acceptance of the charge as above ex-

plained is approved."

Mr. Fish, Sec. of State, to Mr. Willianison, iiiin. to Guatemala, No. 83,

June 18, 1874, MS. ('osta Rica, XVII. 170.

See, also, Mr. Fish. Sec. of State, to Mr. I'eirce, min. to Hawaii, No. 54«

Nov. 18, 1871, MS. Inst. Hawaii, II. 219.

When diplomatic intercourse between Brazil and Portugal wa3

suspended, in 1894, by the former Government's recalling its minister

from Lisbon and giving passports to the charge d'affaires of Portu-

gal, the Government of the United States, on being requested to

authorize its minister at Lisbon to protect citizens of Brazil during

the suspension of dii)lomatic relations, cabled to its minister at Lis-

bon " to use his friendly offices, with the ac(iuiescence of the Portu-

guese Government, for the protection of Brazilian citizens in Portu-

gal or the Portuguese dependencies during the present suspension of

diplomatic relations between those countries."

Mr. (Jresliani. Sec. of State, to Mr. Mendonc.-a. May 31. 18!)4, For. Rel.

1804, M.
The minister of tlie United States at Lishon subsequently rejiorted that

the minister of foreign affairs had told him that in case of need

during the suspension of dii)Iom;itic relations, it would be entirely

agreeable to the Government to have Brazilian citizens, resident in

Portugal, iilaced luider the protection of the American minister.

(For. Uel. 1804, 72.)

"A serious tension of relations having arisen at the close of the war
between Brazil and Portugal by reiison of the escape of the insuT-gent

Admiral da (Jama and his followers, the friendly offices of our repre-

sentatives to those countries were exerted for the i)roteclion of the

subjects of cither within the territory of the other." (President

Gleveland. annual message, Dec. 3, 1804, For. Hel. 1804, viii.)

" I have to inclose a copy of a note from the Chinese minister, of

the l()th instant, concerning the petition addressed to him by Chinese

subjects residing in (Juatemala.
'' He asks, in consequence of the absence of any treaty relations

with that Kepublic permitting Chinese to appoint consular repre

sentatives therein, that you may be allowed to e.xerciso your good

offices in behalf of the C^hinese subjects living in (luateinala.

"This is not an unusual re(iuest, and the good offices of the diplo-

matic and consular representatives of the United States have been

employed for the protection of Chinese elsewhere, as well as othei-

foreigners. The interests of our own pL'ople in parts of Turkey,
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where no United States consular officer resided, have been looked after

by British consular officers.

" In the present instance your efforts are to be confined to the

friendly intervention in case of need foi- the protection of the Chinese

in their person and property from unjust and harsh treatment, Vou
are not to hold any representative character or function as respects

(he Chinese (irovernment, and are to act informally, liefore taking

any steps in the matter, however, you should represent to the CJuate-

malan Oovernnient the wislrof the Chinese minister, and the willinjij-

ness of your Government to accede thereto, as herein indicated, pro-

vided the assent of the Guatemalan authorities is entirely favorable."

Mr. Gresliani. S<'c. of State, to Mr. Young, uiiii. to Guatemala, Aug. IS,

181>4, For. Kel. IHiKJ, 377.

See. also, For. Rel. 1894, 175, 381, 332.

A similar I'equest was made in behalf of Chinese subjects residing in

Nicaragua, Salvador, and Costa Kiea. Costa Rica declined to accede

to it. on the ground that the number of Chinese there was small, and

that the immigration of Chinese was forbidden ))y law. (Mr. Olney,

Sec. of State, to Chinese Leg. No. 46. Nov. 3, 1800, MS. Notes to

China, I. 519.)

The minister for foreign affairs of Guatemala having considered it due

to his Government that the retjuest should, as a matter of courtesy,

be made by the Chinese Government or b.v its representative in

Washington, the latter addressed to him a sealed communication,

which was transmitted through United States diplomatic channels,

conveying such a request. It appears, however, that tlu> good

ofHces of the United States were previously i*ecognized. (For. Uel.

189(>. 377-379.)

See. as to a certificate to be given to Chinese in Guatemala, in conformity

with the laws of the Republic, For. Rel. IHJMi, 37J>-380.

In protecting Chinese subjects in Guatemala, the minister of the

United States was instructed to endeavor, " by way of good offices,'"

" to secure for them the same degree of protection from tort " as he

''could demand of right for an American citizen similarly circum-

stanced." His discretion did not extend to the " presentation of

claims;" and. if any were preferred, he was to report them to the

Department of State, which would bring them to the knowledge of

the Chinese (lovernnient.

Mr. Loomis, Acting Sec. of State, to .Mr. Combs, No. Itj, March lO, 1JK»3,

For. Rel. 190.3, 573.

As to protection of Chinese in Nicaragua and Salvador, see For.

Rel. 1897, 94-97, 425^20.

Mr. Olney, Secretary of State, in an instruction to Mr. Baker,

United States minister to Nicaragua and Salvador, of February (5,

3897, suggested that a certificate for the Chinese might be prepared
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in consultation with the Salvadorian minister of foreign affairs, and

that a form like this probably would suffice

:

" I, , of the United States of America, certify: That

claims to be a subject of the Emperor of China, resi-

dent in Salvador, and that upon proving his status as such Chinese

subject he is under the protection of the (lovernment of the United

States and entitled to the good offices of the diplomatic and consular

officers thereof in case of need, in pursuance of an understanding

between the Governments of Salvador and China to that end."'

For. Rel. 1897. 4L'6.

As to the protection of Swedish and Norwegian vessels in Nioaraguan

ports, see Memorandum, April 14, 1899, MS. Notes to Swedish I^eg.

VIII. 125.

March 12, 185)5, the United States instructed its ambassador at

Paris as follows: "At the request of the Venezuelan (lOvernment

you will, with the accpiiescence of the (Tovernment of France, upon

the retirement of the Venezuelan minister and upon ai)plicati()n by

him, afford your friendly good offices for the protection of Venezue-

lan citizens in France; but you will not represent Venezuela dijilo-

matically, nor will consuls under you act in official representation of

Venezuela." The French Government " actpiiesced in the pi'oposed

arrangement. ])rovided. however, that the jx'nding diplomatic ques-

tions would have to be settled between France and Venezuela them-

selves.'" 'This proviso was in accord witli the instruction that the

embassy was not to represent Venezuela diplomatically.

Mr. Uhl, Act. Sec. of State, to Mr. Vignaud. charge, tel.. March V2, 189."..

For. Kel. 189r>, I. 424; Mr. Vignaud, charge, to Mr. Gresham. Sec. of

State. Marcli 22, 189."., For. Rel. 189.-», I. 424.

December 2, 1871. Mr. Pile, the American minister at Carai-as, was in-

structed that he might, with the consent of the Venezuelan <;nv(>rn-

ment, present certain claims of Italian snltjects. The Venezuelan

(Jovernment consented to his acting in that capacity. (3Ir. Fish,

Sec. of State, to Baron Blauc, Feb. 1, 187<), MS. Notes to Italy, ^II.

281.)

August 5, 11)01, hostilities between China -md \'enezuela se(Mning

to impend, Mr. Kussell, United States charge at C^iracas, was au-

thorized " to take charge of (\)lombian interests by way of good

offices, without assuming any representative charactei-," if (he Colom-

bian minister requested him to do so and Venezuela acquiesced. The

Colombian minister left Caracas a few days later, after delivering

the keys of the legation building to Mr. Kussell and leaving in his

care tlw archives, which were sealed up in boxes or |):u-c<'ls. and the

legation seals, official newsj)apers, and books. ]\Ir. l\ussell, who was

charged by the minister with no other function, assumed this custo-
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dial duty, and so informed the Venezuelan (iovernment, which ac-

knowledged his communication, without express assent or dissent.

For. Rel. 1!)01. rK^i-nrvi.

In the civil war in Chile in 1891, the British (lovornniont, on the n^iuest

of that of (ierniany, directed that the protection of British ships of

war in Chilean waters be extended to German subjects. (Pari.

Papers, Chile, No. 1 (18S>2), pi>. H-U.)

In May, 1897, the minister of the United States at Teheran inter-

posed unofficially his good offices in behalf of the Jews in that city,

who were then being subjected to mob violence at the hands of the

Mohammedans. Ilis course was approved with the statement that

his "good offices in this somewhat delicate question seem to have

been discreetly used in the interest of common humanity and in

accordance with the precepts of civilization.''

Mr. Sherman, Sec. of State, to Mr. McDonald, min. to Persia, July 8, 1807,

For. Rel. 1897. 4;il.

See, also, Mr. Rives, Act. Sec. of State, to Mr. Pratt, min. to Persia, No.

147, dip. series, Oct. 24, 1888, MS. Inst. I'ersia, I. 2:](J.

In April, 1899, during a revolution in Bolivia, Mr. Bridgman,

United States minister at La Paz, was, on the re(iuest of the British

Government, instructed to protect British subjects and interests if

necessary, and to notify the Bolivian authorities accordingly. In

notifying the Bolivian authorities. Mr. Bridgman, as he stated, '" was

careful to explain that, with my secretary, Mr. Zalles (also United

States consul), Ave were asked to temporarily assume the duties of

charge d'affaires, I as dii^lomatic interests might require and Mr.

Zalles as consular interests might require, . . . until English

consular officers were appointed." The Bolivian secretary of foreign

relations replied :
" It will be very satisfactory to me to receive the

usual documents which will accredit your excellency and Mr. Zalles

in this new character, and that will procure me the pleasure to culti-

vate with your excellency double diplomatic relations."' C\)ncerning

this correspondence, the Department of State wrote :
"' It is some-

what unfortunate that in your request to the Bolivian (Iovernment

you announced your temporary assumption of the duties of British

charge, and also Mr. Zalles's tem})orary assumption of British con-

sular representation. So presented, the Bolivian (iovernment nuiy

not unnaturally have attached a formality to your official position

which would not have been the case had you followed the general rule

of stating that you had been asked to continue your good offices in

behalf of British subjects and interests pending the designation of

British officers. The object was, not to invite your recognition in the

character of British charge d'affaires ad interim, but to ask that in the

absence of any British representative you, as the United States min-
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ister, might be permitted to speak, unofficially and by way of good

offices, in favor of any British interests which might appear to deserve

that kind of mediation on your part. The latter is the usual way of

proceeding when unrepresented foreign interests are provisionally

intrusted to a representative of the United States in a foreign country.

The officer whose good offices are thus permitted is in no sense an

officer of the unrepresented government—he does not report to it nor

take its orders. His comnumication with it is indirectly effected

through his own government. Upon your making this clear to the

Bolivian government it is thought there can be no difficulty in the way
of your exerting your good offices in the manner asked by the British

government and contemplated by the instruction sent you.''

Mr. Hay, Sec. of Stato, to Mr. Bridgraan, min. to Bolivia, Jan. 4, 1900,

For. Rel. 1890. 109.

See. also. For. Bel. 1899, .*?42-:}44.

See fiu'ther, Mr. Hay, Sec. of State, to FjOrd Pauncefote. British anib.. No.

1G49. Jan. 4, 1900. MS. Notes to Br. Leg. XXV. 4.3; Mr. Hay, Sec. of

State, to Mr. Bridgnian, May 21. 1900. MS. Inst. Bolivia, II. 146.

As to the u.se of good offices by the United States minister in Bolivia, in

behalf of (ieorge Melville, a British subject imprisoned in that

country, see For. Kel. 1901, 24.

As to the protection of ItaUan subjects on the west coast of South Amer-

ica, during the Chile-Peruvian war, see Mr. Evarts. Sec. of State, to

Mr. Thompson. Sec. of Navy, Oct. 18, 1880, 1.34 MS. Dom. Let. (>i9.

(2) CASK OF SWISS CITIZENS.

§ 654.

" The undersigned, minister of the Swiss Confederation, has

repeatedly had the honor to have verbal conferences with you rela-

tive to the question of the protection of Swiss citizens by the repre-

sentatives of the United States in those countries in which the

Confederation has no diplomatic or consular reju'esentative. and the

undersigned has not failed to inform his (iovernment, on each of

these occasions, of the kindness with which you have expressed

yourself.

"The President of tlie Confedei'ation has instructed the under-

signed to convey to yon his warmest thanks for the readiness with

which you have been pleased to comply with our wishes in this

matter, and to avail himself, at the same time, of this occasion to

expivss to you the thanks of the federal council for the valual)le

services which have been rendei-ed since ISTI by your repn^senta-

tives to Swiss citizens. The undersigned assures you (hat the federal

council fully a|)preciates the good will and (he friendly s(>ntiuients

which have been manifested by the United States (iovernment in

this matter.

li. Doc. 5.51—vol 4 88
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" With iv|>;ar(l to the scope of the protection hereafter to be

extended to onr citizens by your representatives, I have, however,

the honor, in obedience to the instructions of the President of the

Confederation, to remark that the views exi)ressed by you on this

subject do not appear to accord in all respects with those of the

federal council, nor, as we think, with the position taken in relation

to this matter by the United States Government in the year 1871.

" In the opinion of the President of the Confederation, proteges

should be treated in all respects as if they were citizens of the pro-

tecting country. A Swiss, by placing himself under the protection

of the United States, becomes assimilated, in the opinion of the

President of the Confederation, while he is under that protection,

to a citizen of the United States; his character as a Swiss is for the

time being not to be considered, and, so far as tlie foreign state is

concerned, he is covered by the United States flag. Diplomatic

jirotection, if it is to have any real meaning, must not be conditional

or limited ; it must be more than an unofficial mediation in behalf of

such claims for indemnity as may arise; otherwise it Avould be of

no avail when most needed—that is to say, at the time when the

violated rights of the protege are to be asserted.

" This view of the scope of the protection to be afforded by no

means involves any direct intercourse of the federal council with the

diplomatic or consular officers of the protecting state, and there

consequently seems to be no ground for the assumption that those

officers by protecting Swiss citizens assume the role of officers of the

Swiss Confederation. It might rather be assumed that a contrary

state of things took place, since a Swiss, who places himself under

foreign protection, loses, to a certain extent, the outward character-

istics of his nationality.

" The President of the Confederation does not, of course, abso-

lutely decline to accept the view that we can not, b}^ any means,

claim the protection of our citizens by the representatives of the

United States as a right. He must, however, regard it as his duty

to inform himself concerning the nature and scope of the protection

of Swiss citizens Avhich has been guaranteed to us."

Col. Frey. Swiss inin., to Mr. Bayard, Sec. of State. April 15, 1887, For.

Rel. 1887. 1074.

" I have the honor to acknowledge the receipt of Colonel Frey's

note of April 15, last, on the question of the protection of Swiss citi-

zens by the representatives of the United States in those countries

where the Confederation has no diplomatic or consular representa-

tive, and conveying the thanks and appreciation of the President of

the Confederation and of the federal council for the services which

have been rendered in this way by our representatives since

1871. . . .
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"As regards the scope of such past or future protection, a study of

the instructions issued to our foreign representatives does not suggest

any difference in the assistance rendered to the Swiss nation ovn>r and

above any other which miglit stand in need of siniihir services,

nor does it appear that such services or protection went beyond the

authority given to the minister in his discretion to use his good offices

for Swiss citizens Avhen in troubk'. I do not find myself in a ])osition

to altogether accept the view, if I correctly understand it, of your

President that ' proteges should in all respects be treated as if they

were citizens of the protecting country: that a Swiss under such cir-

cumstances becomes assimilated to a citizen of the TTnited States; that

his character as a SavIss is for the time not to be considered ; that di])-

lomatic protection nuist not be conditioned or limited, and must be

something more tlian an unofficial mediation on behalf of such claims

for indemnity as may arise.' All this is to be accomplished, you also

suggest, without any direct corresi)ondence between our representa-

tives and the Swiss federal council, the more especially as those of

your citizens who are thus protected are su])posed by your Govei'u-

ment to a certain extent to 'lose the outward characteristics of their

nationality.'

"The practice as regards this question in the past appears to be

based on a circular addivssed to our foreign representative by this

Department on the loth of December, 1871, explanatory of one of

June, 1871, as follows:

"'You are informed that you are not expected to become a dijilo-

matic or consular officer of the Swiss Kejjublic, which is prohibited

by the Constitution to officers of the TTnited States who are citizens.

"'The intention is that you should merely us(> your good offices

in behalf of any Swiss in your vicinity who might re(]uest them in

the absence of a diplomatic or consulai- repn^sentative of Switzei'-

land. and with the consent of the authorities wh(M-e you ivside.'

"This was re|)eate(l in a cii-cular IssucmI by Mi-. S(H'retary Evarts.

dated the 28th June. 1877. during the hostilities between Russia and

Turkey, as follows:
"' You are c()nse(|ueutly authoi'ized to continue the exercise^ of your

good offices in behalf of Swiss citizens undiM' the limitations j)i"e-

scribed by my j)r(>decessoi' of June H) and Decembei- IT). 1871.'

"Another circular, dated March 17, lSS-2, authorized our diplomat ic

and consular agents to draw on this Department for any exi)enses

incurred in i)r()tecting Swiss citizens.

"Instructions to oui* minister in China, dated July 'i."*. 1872. stated ;

"'The ]>r<)tecti()n refei-red to must necessarily ho confined to the

personal and unofficial good offices of such functionaries: although,

when exei'cised to this extent merely, this can |)ro])erly be done only

with the consent of the Chinese Government. . . . Protection of
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Swiss citizens in China, such as was contemphitod by the circular

adverted to, by no means necessarily implies official interposition in

their behalf. They may have efficient protection by personal appli-

cation in their favor to Chinese or other authorities in that country.'

" I find that on August 26, 1885, our consul-general at Panama was

instructed to use the same good offices for the protection of Chinese

subjects on the Isthmus as were covered by the conditions and rules

for the use of good offices by our agents in behalf of Swiss citizens

in the above-named circular, it being distinctly understood that the

United States consular officer should not thereby become a consular

officer of the Chinese (Government, and that the consent of the Colom-

bian Government should first be obtained.
'' On Xovember 9, 1885. in the case of a claim of a Turkish citizen

against the Government of Colombia, this Department instructed our

consul-general at Panama

:

"
" It must be distinctly understood that your friendly negotiation

is only an act of courtesy and an exercise of good offices, which may
or may not meet with a satisfactory response on the part of the

Colombian Government. The failure of any res]:)onse or action on

the part of that Government could not be regarded by you as a ground

of offense, or be followed by more rigorous measures. Your services

in the case should be limited to the simple transmission of the claim

or request for information, without any examination or discussion of

its justness or presentation of reasons why it should be paid.'

"A case more directly in point is the note to your own legation of

October' 8 last, in which I had the honor to inform you that our

minister at Bogota wo«ld be instructed to present the claim of J.

Bauer, a Swiss citizen residing at Colon, to the Colouibian (iovern-

ment, Avith the understanding that in so doing tlte minister is to act

as the agent to hand over the papers, and not as the representative

of Switzerland. Esisentially the same instructions were given on

the same subject to the same minister on October If). 1886.

'" It is evident that anything further than this, on behalf of other

nations, might involve this government in great complications with

the government to which the protecting minister or consul was ac-

credited, and on which, as regarded our own affairs, we had no dis-

puted claims, and might eventually be of as little benefit to the Swiss

nation as to the United States."

Mr. Bayard, Soc. of State, to Maj. Kloss, Swiss charg*', .July 1. 1887, For.

Kel. 1887, 1()7(;.

" I have received iiistnu'tions from my sovernment to eonvey to yoii its

warmest thanks for yovu" aforesaid note of ,7uly 1 and for tlie friendly

sentiments tlierein exj)resse(l. Although the Fe<leral Council isUnable

fully to share the view stated in your note with regard to the nature

and scoi)e of the relation between the protecting sfate and persons

commended to its protection, it has nevertheless been glad to be in-
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formed, In a definite manner, by your note what your interpretation

of tlie relation in question is. While the Federal Council now con-

siders this matter as settled, it desires to return its thauKs for your
kindness in expressing your willinj^ness to authorize the consular

representatives of the United States to use tlieir sood offices in future

in behalf of Swiss citizens, of which kindness the Federal Council

pr(jpo«es to avail itself, if there shall be any necessity therefor."

(Col. Frey, Swiss min., to Mr. Bayard, Sec. of State. Oct. 24, 1887, id.

1077, 1078.)

As American consuls are not authorized to incur expense in relieving

destitute American citizens (not being seamen), neither are t*ey

authorized to incur expense in relieving citizens of Switzerland.

(Mr. Hunter. Act. Sec. of State, to Mr. Springer, act. cons. gen. at

Havana. No. 101. Nov. 0. 1888, 108 :MS. Inst. Consuls. (>18. The
matter was. however, brought to tlie attention of the Swiss (Jov-

ernment. with a view to the possibility of reimbursing Mr. Springer.)

The consul .'it (Juayaquil was instructed to use his good offices in behalf

of Swiss citizens who were called on for military service in Ecuador.

(Mr. Frelinghuysen, Sec. of State, to Col. Frey, MS. Notes to Switz..

I. 59.)

As to the declination of the Chilean government to accej)t the good

offices of the American minister in the presentation of claims of

Swiss citizens against Chile, except ou the basis of a formal agree-

ment, see Mr. Frelinghuysen, Sec. of State, to Col. Frey, Swiss min.,

Dec. 18. 1883, MS. Notes to Switz.. 1. r)8 ; Mr. Hunter. Act. Sec. of

St.ite. to Col. Frey. Sept. 24. 1884. id. 8fi ; Mr. Frelinghuysen to Col.

Frey. Dec. 11. 1884. id. 01 ; Mr. Bayard. Sec. of State, to Col. Frey,

June 1.3. ISS."*, id. 1(»3.

For subsequent convtnitions l)etween Switzerland and Cliile conccriiini:

claims, see Moore. Int. Arl>itrations. V. 48r>7.

As to the pres(>ntation of Swiss claims against Coloml>ia through tlie

American minister at Bogota, see Mr. I'orter. Act. Sec. of State, to

Ma.i. Klos.s. charge. Aug. 11, 1885, MS. Notes to Switz. 1. 107.

As to an exi)lan;ition to the (Juatemalan (iovernment of the limits of tlie

protection extended to Swis,s citizens, -see Mr. Hall, min. to Cent.

Am., to Mr. Bayard. Sec. of State. No. 717. Oct. 7. 1887. For. Kel.

1888. I. 82.

As to the case of a Swiss citizen in Brazil, see For. Uel. 1804. 075-077.

"As to the i>rotection from violence of Swiss citizens now sojourning .it

treaty ports in China, tlie sliijis of war of the I'nited States will,

whenever necessity arises, grant tlieni the same proli'ction as tliey

would to any other citizens or subjects of a neutral foreign power

residing in the same port." (Mr. Uhl. Act. Sec. of State, to Mr.

Travel. Swiss Leg.. Nov. 13, 1804. For. Uel. lSi>4. 077.

In 1800 a Swiss citi/.en, who had for some years been en<ja<re(l in

business in Morocco, having become the agent of llie Philadelphia

Commercial Museums, at ^lazagan, renoimced the Fivnch protection,

under which he had been living, and applied to the consul-general

of the United States at Tangier for American i)rotoction, and for

three certificates for semsars and mahalat^; in his em])lov. The con-

sul-ii:eiieral declined to issue the certificates, since it would be an
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official act. His action was approved, the Department of State hold-

ing that the issuance of the certificates " would involve not merely

protection to a Swiss citizen, but would be an unwarranted attempt

to extend to persons who are citizens of neither the United States

nor Switzerland the rights guaranteed by a treaty to which Switzer-

land is not a party."

Mr. Ilay, Seo. of State, to Mr. IXniclier, No. 2.".0, Nov. :'., 1800, MS. Notes

to Swltz. I. 57.*}.

See, also, Mr. Adee, Seoond Assist. See. of State, to Mr. (Jiiuiiuen', No. 14;^,

Nov. 7, 1800, 1()0, MS. Inst. (V)nsuls, <>r)4.

See Mr. Adee, Second Assist. Sec. of State, to Mr. Partridge, consul-

general at Tangier, No. 20, March 10. 1808, 1(50 MS. Inst. Consuls,

(524, referring to Department's No. 44, May tj, 18or», to the Tangier

consulate, as containing copies of all the circulars relating to the

protection of Swiss citizens.

" The Federal Council leaves each one of its citizens who may settle

in a country where the Confederation has no dii)lomatic or consular

agent entirely free to place himself under the protection of such

power as he sees fit, and has therefore no objection to the represen-

tatives of the United States at Cairo and at Alexandria being

instructed to comply with the request of Dr. E. Ceresole and A.

du Souchet and to enter their names in their list of proteges.
'' Yet, as the protection afforded by the United States of America

to Swiss citizens is confined, when granted, to extending to them

their iniofficial good offices, while Germany and other powers make
absolutely no distinction, in this connection, betwtHMi the Swiss pro-

teges and their own people, it would be desirable that in each indi-

vidual case Swiss citizens who apply for the protection of the United

States of America be ex2)ressly warned of the fact that the protection

of representatives of the United States is limited, and i)articuhirly

that the latter are under no circumstances permitted to intervene offi-

cially in their behalf with the authorities of the country to which

they are accredited." i

Mr. Lardy, Swiss charge, to Mr. Hill, Act. Sec. of State, .Inly 2.".. 1001.

For. Uel. UK)!, .507.

Mr. Adee, Acting Secretary of State, replying to Mr. Lardy. August ."».

1JK)1, stated that a translation of his note had been sent to the consul-

,general at Cairo, with instructions to follow the suggestion to inform

such Swiss citizens as might put themselves inider his protection

that 1m> would he able only to extend unofHcially his good offices in

their behalf in' case of need. (For. Hel. 1001. r.08.)

See, also. For. Uel. 1001. !")04. .'".or>, 50(5.

See Mr. Fish, Sec. of State, to Mr. Cubisol, .lune 27, 1870; to Mr. Heap.

Oct. 12, and Dec. 11, 1877: MS. Inst. Barbary I'owers. XV. 470, 484,

487.
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(3) CITIZENS OF BFLLIOERENTS.

§ ()r)5.

In 1807, on the execution of Maximilian, the diplomatic and con-

sular representatives of various European powers
War in Mexico. •,, -, « ht ^i j^ iiwere withdrawn irom Mexico, so that those powers

were left without representation near the (iovernment of President

Juarez. Under these circumstances requests Avere made by the

powers in question for the ])rotection of their citizens or subjects

by the representatives of the United States. On August 10, 18()T,

Mr. Seward instructed the minister of the United States at Mexico

that the United States, in conformity with a political custom which

had Jong obtained and was sanctioned by the general interests of

civilization, had consented to allow its diplomatic and consular

representatives in Mexico to take charge of the interests of citizens

of the states in question and of any other states whose governments

were found in the same condition of nonrepresentation, Mr. Seward

added that this could be done, however, only with the consent and

acquiescence of the (Jovernment of Mexico, and that no proceedings

should be taken by the representatives of the United States in be-

half of the citizens of such foreign states "diii'erent fi-om the course

prescribed by this (iovernment, for its representatives, for the ])ro-

tection of the interests of citizens of the United States."

The Mexican (iovernment, September 7, 18()7, when the matter

was brought to its attention, i)articularly in respect of French and

Belgian subjects, replied: ""The (iovernment of Mexico, desiring to

avoid all danger of ditferences in its friendly relations with the

United States, does not think it desirable that you should interpose

any mediation of an official charactei- in the all'airs that may be pre-

sented by French and Belgian subjects. A^'itll()ut the necessity of

a mediation of an official character, if you should desire to inleri)ose

in some cases your pri\'ate good offices, the (iovernment will attend to

the same Avith all jjossiblo consideration."

With referenc(> to this response, Mr. Seward, October *2r), 18(')7, said :

" You will respect the Avishes of the (iovernment of Mexico in this

matter, and Avill lend your good offices to the subjects of P^rance and

Belgium in that country under the insti'uctions heretofore given you.

in such manner, Avhether |)ublic and official oi- i)rivate and unofficial,

as shall bo most acceptable to the (Jovernment of the Kejuiblic."

Subse(]uently, on Novenibei' 1!), 18('>7, Mr. S<>\vai'd, referring to this

instruction, said: "You will be able to bi-ing to the notice of the

GoA'crnment of Mexico any grave comj)laiiit made to you without

transcending the proprieties of unofficial and conlidcMitial commimi-

cations.''
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Mr. Seward, Sec. of State, to Mr. Otterbourg, inin. to Mexifo. Aug. 10,

1807, Di|). ("or. 1807. II. 447; Mr. Lerdo de Tejada, iiiiii. (»f for. aff.,

to Mr. Otterbourg, Sept. 7, 1807, id. 4r»9, 4(«; Mr. Seward, Sec. of

State, to Mr. Plumb, cbarge. No. V.i, Oct. 2r>. 1807, id. 4r>'t, 4(><i; same
to same. No. 20, Nov. 19, 1807, id. 479, 480.

" North German Goveniinoiit asks United States to exert ^bod offi-

ces through their legation at Paris during war, for
Franco-German protection of North (Jernians in France. President

directs you to notify tlie Duke de (Jrainont of this

request, and say that if the French Government consents thereto, the

United States will extend to North Germans same care which they

extended to subjects of the P^mperor in Mexico."

Mr. Fish, Sec. of State, to Mr. Wa.sbburne, min. to France, tel., July 19,

1870, For. Rel. 1870. (r>.

" Soon after the existing war broke out in P^urope, the protection of

the United States minister in Paris was invoked in favor of North
Germans domiciled in French territory. Instructions were issued to

grant the protection. This has been followed by an extension of

American protection to citizens of Saxony, Hesse, and Saxe-Coburg,

Gotha, Colombia, Portugal, Uruguay, the Dominican Republic, Ecu-

ador, Chili, Paraguay, and Venezuela, in Paris. The charge was an

onerous.one, requiring constant and severe labor, as well as the exer-

cise of patience, prudence, and good judgment. It has been per-

formed to the entire satisfaction of this Government, and, as I am
officially informed, equally so to the satisfaction of the Government of

North Germany."

President Grant, annual nies.sage, Dec. 5, 1870, For. Rel. 1870, p. 3.

For details of aid rendered tbrougb Mr. Washburne. minister of tbe

United States in Paris, to Germans in Paris in August. 1870, see Mr.

Washburne to Mr. Fish, Aug. 15 and Aug. 22. 1870, and other papers

forwarded with Pivsident Hayes's message of Feb. 0. 1878, S. Fx.

Doc. 24, 4") Cong. 2 sess.

As to Mr. Washburne's exercise of good offices in behalf of the Archbishop

of Paris, who was imprisoned and afterwards executed by order of

the Commune, see message of President Hayes, Feb. 0, 1878, and

accompanying documents, id. 187, 209.
,

" I was glad to know that the Department coincided with Mr. Ban-

croft and myself in the opinion that all these expenses [those for

the relief of Germans in Paris during the siege] should be paid by the

United States. It Avould certainly have been miworthy of a great

government like ours to permit itself to l)e paid for hospitalities

extended to the subjects of other nations for whom our protection had

been sought."
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Mr. Washburne, minister at Paris, to Mr. Fish, Nov. 18, 1870. Frauco-

Gerinan War. President Hayes's niessaj;e of Feb. (>, 1878. 8. Ex. Doi.

24, 4~) Cong. 2 sess. 97, !)8.

'• Have received a telegram from the United States minister in

Japan with reference to taking Jai)anese citizens

Chinese-Japanese
,,,i(]er the protection of the ITnited States in case of

war. Chinese Government has given consent and

asks the ITnited States to protect Chinese in Japan. A reply is

requested.''

Mr. Deiiby. charge, to Mr. (Jreshain. Sec. of State. .July 24. 18!>4. For. Kel.

181»4. <)."..

"China acceding, you may act as custodian Japanese legation and

afford friendly offices for protection Japanese subjects in China,

either directly or through consuls acting under yoiu' instructions,

but you will not represent Japan diplomatically."

Mr. Greshani. See. of State, to Mr. Denby. jr.. cliarge. tel.. .July 20. 1804,

For. Kel. 1804. !».">. The same, nnitaiis ;/(»/(;/((//.s-, was cabled to Mr.

Dun. niin. to .Japan. July 2(5, 18!>4, For. Rel. 1804. .'^72. in response to

China's request that the United States undertake the protection of

Chinese in .Japan.

" The action of the Govermnent of Japan, in committing the

interests of i(s subjects in China to the care of the diplomatic repre-

sentative of the United States during the existence of hostilities

between China and Japan, renders it expedient that you should l)e

instructed as to the nature of yoiu" duties in the delicate situation

in which you are thus placed.

"The Jai)anese Government, when it solicited the jnteri)osition of

our diplomatic ivpresentative in China in l)elialf of Japanese sub-

jects during hostilities, was informed that such inter|)ositi(>n would

be pei'mitted with the consent of the Chinese Govermnent. Such

consent has been given. Moreoxer. the diplomatic repi'esentati\'e

of the United States at I'okyo has, at the re(|uest of the Chinese

(lovernment, and with the consent of the Govei-nment of Japan, bi'en

charged with the care of the interests of Chinese subjects in the latter

country jH'nding hostilities.

'•The function with which you are thus charged, with tli(> conscMit

of the (iovernment to which you are accre(lite<l'. is one that calls for

the exei-cise of |)ei'sonal judgment and discretion. It is an tiiiollicial.

not an official, function. .\ minister of the United States can not act

officially as the diplomatic representative of another power. >ucli

an official ivlation being prohibited l)y the Constitution of tlic Tnited

States. But, apart from this fact, llu' cii'cumstances undei' which the

function in question is to be discharged inqjly ])ei'sonal and unofficial
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action. The state of war into which China and Japan have entered

is inconsistent with the continuance of diplomatic intercourse between

them. Your position is that of the representative of a neutral power,

whose attitude toward the parties to the conflict is that of impartial

amity. Your interposition in behalf of the subjects of one of them

is not to be considered as an act of partisanship, but as a friendly

office performed in accordance with the wishes of both parties. This

principle you are constantly to bear in mind, in order that, while

doing what you can consistently with international law for the pro-

tection of the interests of Japanese subjects in China, you may not

compromise our position as a neutral.

" By consenting to lend its good offices in behalf of Japanese sub-

jects in China, this (iovernment can not assume to assimilate such

subjects to citizens of the United States, and to invest them with an

extraterritoriality which they do not enjoy as subjects of the Emperor
of Japan. It can not assume to hold them amenable to the laws of

the United States nor to the jurisdiction of our minister or consuls;

nor can it permit our legation or our consulates to be nuide an asylum

for offenders against the laws from the pursuit of the legitimate

agents of justice. In a word, Japanese subjects in China continue to

be the subjects of their own sovereign, and answerable to the local law

to the same extent as heretofore. The employment of good offices in

their behalf by another power can not alter their situation in this

regard.
'' On several proper occasions the Government of the United States

has permitted its diplomatic and consular representatives to exercise

their good offices in behalf of the citizens or subjects of a third

power, as in Mexico in 1867 and in the Franco-German war in

1870. For many years good offices have been exercised by our dip-

lomatic and consular representatives in behalf of citizens of SAvitzer-

land in China, as well as in other countries, where the Swiss Republic

is without such representatives. In this relation it is proper to

refer to an instruction of this Department to its diplomatic repre-

sentative in China, of July 25, 1872, in Avhich the protection to

be extended by our minister and consuls to Swiss citizens in that

country is defined as follows:
"

' The protection referred to must necessarily be confined to the

personal and unofficial good offices of such functionaries. Although

when exercised to this extent merely, this can i)roperly be done

only with the consent of the Chinese Government, that consent

must not be allowed to imply an obligation on the part of a diplo-

matic or consular officer of the United States in that country to

assume criminal or civil jurisdiction over Swiss citizens, or to make
himself or his government accountable for their acts.'
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" But, while you are to act unofficially, you will carefully examine

any complaints that may be laid before you in behalf of Japanese

subjects, and make such representations to the Chinese (ioyernment

as the circumstances may be found to warrant; and in all ways

you will do what you can, consistently with the principles hereto-

fore stated, for the protection of Japanese subjects in China, and

their interests."

Mr. (jreshani. Sec. of Statp. to Mr. Denby. jr., charge at I'ekitig. Aug. L'O.

1894, For. Rel. ISiH. 100. The same instruction, tniitatis iinitaudiK.

was sent on the same day to Mr. Dun. min at Tolcyo. in rehition to

the i)rotection of Chinese in .Tai)Mn.

" Referring to my instructions of the 29th ultimo, in relation to

the exercise by our dii^lomatic and consular re})resentatives in China

of good offices in behalf of Japanese subjects in that country. I

inclose herewith for yoin* information a copy of an imperial ordi-

nance promulgated at Tokyo on the 4th of August last, touching

the status of Chinese subjects in Japan.
" \iy the treaty Ijetween China and Japan, signed at Tientsin Sep-

tember V], 1871. it is proyided in article Di. which relates to the

trial and punishment of offenses connnitted in the jurisdiction of

one of the contracting parties by subjects of the other, that ' wlien

arrested and brought up for trial, the otfender, if at a i)ort. shall

be ti-ied by the local authority and the consid together. Tn the

interior he shall be tried and dealt with by the local authority, who
will officially connnunicate the facts of the case to the consul."

''The treaties betAveen Chiiui and Japan being abrogated by tlie

state of war now existing between the two countries, the consuls

of the one country no longer exercise the })owers and the <|ualitied

jurisdictional intervention with which they were invested by the

treaties in the territory of the other in time of })eace. The .Taiwanese

(iovernment, therefore, in the first article of the imperial or(Hnance.

declares that Chinese subjects in Japan shall be wholly subject to

the jurisdiction of the Jajianese courts. The abrogation of the

treaties is necessarily attended with the same etl'ect u])on the statu-

of Japanese subjects in China as upon that of Chinese sul)ject> in

Japan; and this (iovernment. as has heretofore Ikh'u stated, can

not invest Japanese subjects in China, or Chinese sul)jects in dapau.

with an exti'atei'ritoriality which they do not j)ossess as the subjects

of their own sovereign.

"The good officios, however, which this (iovernment has gr;Mite(l

are to be ext>rcised on all ])roper occasions and to the full extent

allowed bv international law."
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Mr. Greshaui, Sec. of State, to Mr. Deiiby, jr.. charge at Peking, Sept. 18,

1894, For. Kel. 18f>4, H". See, also. JiT").

[Inclosure.—The .Tapan Daily Mall.—YoKohaina. Thursday, August H, 1894.]

" Imperial ordinance.

" AVe publish below an authorized translation of the important imperial

ordinance of the 4th instant.

" We hereby sanction the present regulations relating to Chinese subjects

residing in Jai)an, and order the same to be pronuilgated.

"(Privy seal.)

*'(H. I. M's Sign Manual.)
*' The 4th day. the 8th month, the 27th year of Meiji.

"(Countersigned)
" Count Ito Hirobumi,

" Minister President of State.

"Count INOUYE Kaoru,

"Minister of State for Home Affairs.

" MUTiJU MUNEMITSU.
" Minister of State for Foreign Affairs.

" YOSHIKAWA AKIMASA,
" Minister of State for JnMicc.

" Imperial ordinance, A'o. 131.

"Abt. 1. Chinese subjects are authorized, subject to the provisions of this

ordinance, to continue to reside in those places in Japan where they

have hitherto been permitted to reside and there to engage in all

peaceful and lawful occupations with due protection of life and prop-

erty, and subject to the jurisdiction of Japanese courts.

"Art. 2. Chinese subjects residing in Japan in accordance with the pre-

ceding article shall, within twenty days after the promulgation of

this ordinance, apply to the governor of the prefecture where they

reside to register their residences, occupations, and names.

"Art. 3. Certificates of registration will be issued by the governors of

prefectures to Chinese subjects who register themselves in pursuance

of the preceding article.

"Art. 4. Chinese subjects who register themselves according to article 2

shall be entitled to change their places of residence, provided they

obtain from the governor of the prefecture where they are registered

vis^s upon the certificates of registration and apply to the governor

of the prefecture of their new residence within three days after

arrival to be reregistered as prescribed by .irtide 2.

"Art. 5. The governors of prefectures may expel from the territories of

Japan Chinese subjects who fail to register themselves as required

by this ordinance.

"Art. 6. Chinese subjects who injure the interests of Japan conmiit

offenses, or disturb order, or are suspected of any of the above acts,

shall, in addition to the penalties denounced for such acts, be liable

to expulsion by the governors of ijrefectures from the territories of

Japan.

"Art. 7. The present ordinance applies to Chinese subjects employed by
the Japanese Government or subjects.
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"Art. 8. The present ordinance does not affect the orders and measures of

the imperial military authorities which may he issued against Chinese

subjects residing in .Japan in connection with warlike matters.

"Art. 0. Permissions to Chinese subjects to enter the territories of .Japan

after the promulgation of this ordinance shall be limited to those

specially granted by the minister of home affairs through governors

of prefectures.

"Art. 10. The present ordinance shall be enforced from tlH» date of iiro-

mulgation."

See, also. President Cleveland, annual message. Dec. 'A, 1S94.

Mr. Charles J)enby. jr.. charge d'affaires ad interim, sent to the consuls of

the United States in China, July .31, 1894, a confidential circular, in

whicli he instructed them that while they were to e.xert their good

offices for the protection of .Japanese subjects in their vicinity, they

were to act as consuls of the T'nited States and not as n>presenta-

tives of .Japan, and were to confine themselves strictly to such acts as

might be performed by the consul of a power friendly to and at peace

with China. They might, if requested so to do, become the custodian

of the .Japanese consulate and take charge of the archives, hut it would
not be proper to raise the American flag on the buildings. Their duty

would be confined to the i)rotecti()n of .Japanese sul)jects only, and

they would not be charged with any .Japanese consular functions or

authority. (F\)r. Ilel. 1894, 97.) The .Japanese charge d'affaires

turned over his legation to Mr. Denby, August 1, 1S94. and left Peking

on the afternoon of the next day.

"The governments of both China and .Japan have in special dispatches

transmitted through their respective dii)lomatic representatives

expressed in a most i)leasing manner their grateful appreciation of

our assistance to their citizens during the unhapjjy struggle and of

the value of our aid in paving the way to their resumption of peace-

ful relations." (I'resident Cleveland, annual message. Dec. 2, 1895,

For. Jlel. 189.'>, I. xxiii.)

For the thanks of the Emperor of .Japan, see For. Kel. 189."), II. 9«)9.

"As a friendly recognition of the assistance rendered by the di|)lomatic

and con.sular officers of the United States to .Japanese sul)jects during

the war of 189."» between .Japan and China, the .Japanese Covernment

tendered, througli the representative channel, valuable gifts to those

officers. Inasnnich as the friendly ofiices so exerted by the agents of

thel'nited States in that (luarterwere in jtursuance of formal instruc-

tions, and were impartially given, as well to Chinese in .Ja[)an as to

Japanese in China, at tlie re«iuest of each goveriuneiit and as a usual

act of international consid(>ration, motives of delicacy jtronipted

avoidance of all jippearance of personal service on the part of oHic(>rs

who only discharged a simple duty imi)ose(l by their own goviTunient.

The Japanese minister at Washington was therefore re(|ues(ed to

make known to the Japanese (Jovernment the sentinuMits of this (Jov-

ernment in the matter, expressing due appreciation of its amicalde

desires with ecpial regret at being unable to i)ermit acceptance of the

proffered gifts." (Report of Mr. Olney, .*<ec. of State, to the Presi-

dent, Dec. 7, 1S9«!. J.'or. Kel. 18'.M!. 1. xxvii.)

In instructing the .\merican minister at St. Petersl>urg. concerning the

request of the Korean minister tliere. that be discharge diitlomatic

functions temporarily in behalf of the hitter's country, the Department

of State said

:
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" You will of course luiderst'and that tho authorltj- vested in you. suitject

to the consent of the Russian (jovennnent. is intended to mean that

you may exercise your {?ood offices in behalf of Korean subjects. It is

not exi)ected that you will act as the resi)onsible diiilomatic agent of

Korea, neither can you iKM-forni ivpresentative functions under

instruction from the Korean foreign office." (Mr. Sherman. Sec. of

State, to Mr. Breckinridge, No. 410, June 4, 1807, MS. Inst. Russia,

XVII. 579.)

August 6,^ 1894, the Tsung-li-Yamen informed the diplomatic rep-

resentative of the United States at Peking, who was
Case of Japanese

j]jgj^ charged with the protection of Japanese subjects

in China, that it was reported that Japanese spies had
been sent into the interior of China in disguise and that they won hi be

severely dealt with if apprehended." The minister of China at Wash-
ington subsequently complained that the United States consul at

Shanghai was protecting Japanese spies. The legation at Peking was

instructed to report immediately and fully.'' Mr. Charles Denby, jr.,

then charge d'affaires ad interim, replied that, according to the state-

ment of the Yamen, the prefect of Shanghai saw in the French conces-

sion two Japanese wearing Chinese clothing and secured their arrest

l»y the French consul. The latter delivered them over to the consul-

general of the United States, who refused to give them up without defi-

nite instructions from the United States legation. The Chinese Gov-

ernment demanded their delivery. Mr. Denby suspended action and

requested instructions. He did this, as he stated, for two reasons.

One was that the exclusive jurisdiction of the Chinese authorities

over subjects of a jjower at war Avith China, resident in the foreign

settlements at Shanghai, was sufficiently in doubt to justify the for-

eign authorities in demanding proof of guilt and stipulating for a

lair trial before giving up such subjects when accused. The custom

in time of peace as to foreigners residing in Shanghai, who were sub-

jects of a foreign power having no treaty with China and Irence Jiot

enjoying the privileges of extraterritoriality, Avas to be tried when
arrested for crime by the "mixed court," namely, a Chinese magis-

trate sitting with a foreign " assessor.'' The foreigners at Shanghai

wished to establish the principle that this procedure should be fol-

lowed in time of war against subjects of a belligerent power. They
were strongly averse to establishing the precedent that Chiua should

have exclusive jurisdiction over such persons. Dui'ing the Franco-

Chinese Avar, Russia, said Mr. Denby, used her good offices for the

protection of the French in China, and French subjects arrested at

.Shanghai Avere actually brought before the Russian consul for hear-

n For. Rel. 1894, 1(K).

«> Mr. Gresham. Sec. pf State, to Mr. Denby, jr., charge d'affaires ad. int. at

Peking, Aug. 18, 1894, For. Rel. 1894, 103.
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ing, and China had made no ert'ort to interfere with them. The
second reason for suspending action was stated to be that of

humanity. It was suggested that the consuls of the United States

shoukl act as arbitrators in the matter." The Government of the

United States replied that the nature of the protection to be rendered

to Japanese in China seemed to be misapprehended; that lending

good offices did not invest Japanese with extraterritoriality, nor

should the legation or consulates be made an as^'lum for Japanese

who violated the local laws or connnitted belligerent acts; that the

protection was to be exercised unofficially and consistently with

neutrality; that the consul-general should not have received the two

Japanese and was not authorized to hold them; and that the sugges-

tion that the American consuls act as arbitrators was not entertained.''

Instructions Avere given to surrender" them unconditionally.''

Mr. Denby accordingly instructed the consul-general at Shanghai

that he was not authorized to hold the alleged spies and directed

him to deliver them over to the taotai. They were thereuj)on

delivered over.'' They were decapitated at Nanking on the 8th of

October. The Japanese minister at Washington stated that, in the

opinion of his Gov^ernment, the consul of the United States at Shang-

hai could not under the circumstances have held the men against the

demand of the authorities. It appears, however, that the Chinese

minister at Washington, when advised of the decision to give the men
up, was requested that they might not be tried till the return of Mr.

Denby, senior, the minister of the United States, who was then absent

on leave, to Peking. The request was made, not with a view to

exact a condition, but with a view to prevent any precipitate or

aggravated action, and it was afterwards understood that the Chi-

nese Government had acceded to it. Mr. Denby, however, had not

reached his post when the execution took place.*

" I have to acknowledge the receipt of dispatch of the Isl of Sep-

tember from our charge at Peking, in relation to the delivery

" For. Rol. ISIM, 101».

6 Mr. (Jrcshiuii. Sec. of State, to Mr. Douhy. charjie (fafraircs. t»>l.. Auir. 'J'*.

1S!)4. For. Uel. lS!t4. 1(m;.

'• For. Kol. 1S!)4. 1(»S. It s(>«'ins that tlio two .Tapaiioso wore arrested l)y the

Freiuh pohce on tlie Freiicli eoiici'ssion at tlie instance of tlie Cliinese aiitlioii

ties, and that the French consul-general then sent them to the consnl-treneral

ol the United States. The action of the French consul-jieneral appears to have

he<'n approved hy-the French minister at Pekinji. who stated to the cliar^re

d'affaires of the Fnited States that the French consul-jreneral not oidy was not

required to surrender the men to China, hut that he had not the riy:lit to do so.

(For. Rel. 1804. 112.)

(J For. Kel. 1804. 11.".

c For. Kel. l«J>i, 124-127.
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of the two allepjed fJapaiiese spies iit iShaiigliai into the custody of the

Chinese authorities.

"As it is prohabU' that you have already received tlie formal in-

structions of the Department in regard to the exercise of good offices

in behalf of Japanese subjects in China, pending the war between

that country and Japan, it is not necessary, in replying to the present

dispatch, to amplify the views previously expressed on that subject.

" In dealing with the case of the alleged spies at Shanghai, it has

not been the purpose of the Department to prejudge any question th:it

might arise in any other war than that now existing between China

and Japan. The stipulations in the treaties between those countries

on the subject of jurisdiction are reci])rocal. As you will learn by the

instructions of the Department heretofore sent to your legation, the

Japanese Government, on the 4th of August, two days after the pub-

lication in the official gazette of its declaration of war against China,

issued an imperial ordinance in which it was declared, as one ot the

first results of the state of war, that Chinese subjects in Japan should

be wholly subject to the jurisdiction of the fFapanese courts.

'"After the alleged spies at Shanghai were delivered over to the

Chinese authorities, a report was pul)lished in the newspapers to the

effect that they had been innnediately beheaded. Refering to this

report, the secretary of legation and charge d'affaires ad interim of

Japan in this city made, on the oth of September, a statement Avhich

was published by the press on the following day, in which it was

declared that the delivery of the two suspected Japane-e into ihe

hands of the Chinese authorities was entriely in conformity with the

Japanese interpretation of the authority and power of neutral con-

suls. A copy of this statement is herewith inclosed. On the 10th of

September a further statement from the same qiuirter, on the same

subject, was published ; a copy of this statement is also enclosed.

" While holding that under the particular circumstances the alleged

spies were not subject to the jurisdiction of the consul-general of the

United States, and could not be given asylum by him, I took })roper

measures to j)revent any sunnnary action by the Chinese authorities,

and, as the Department is at present advised, no such action'was taken.

When I informed the Chinese minister of the views of the Department

touching th^ authority of the consul-general, I requested that the

prisoners shoidd not be tried until the return of the minister of tl^

United States to his post. This specific time was suggested, as it

afforded ariiple op})ortunity for investigation and deliberation. The
Chinese minister agreed to my suggestion, and at once telegraphed to

his Government in regard to our understanding.
" I have no reason to suppose that this understanding has not been

kept. On the 9th of October, more than a month after the first report

of the execution of the alleged spies, the consul-general at Shanghai
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telegraphed to the Department that they were alive and had been well

treated. I had already been assured by the Chinese minister of this

fact, and he has also given me an assurance within the last few days

of the groundlessness of the more recent report of their execution.

The Department observes the statement made by our charge that it

never was his intention ultimately to refuse to give up the alleged

spies, and appreciates the solicitude he felt to secure every possible

guarantee of just and humane treatment for them; and it is gratify-

ing to believe that the Chinese authorities have exhibited due apj^re-

ciation of the circumstances.

" This (lovernment would be glad to see an arrangement made
between China and other interested powers Avhich shoultl define the

jurisdictional rights of the foreign settlement at Shanghai, witli re-

spect to crimes charged to have been conunitted tlierein in time of

war, as well as in time of peace. Whether China Avould be willing to

yield her jurisdiction in respect to subjects of a belligerent charged

with offenses against the laws of war, may l)e doubtful. It is not

supposed that any of the French subjects to whom the disi)atch of

our legation refers as having been brought before the Russian consul

at Shanghai for hearing, during the Tonquin war, were charged with

offenses of that character.. However this may be. the consuls of the

United States in China, as has been pointed out iji })rior instructions

of the De])artennit, have never been invested with jiower to exercise

jurisdiction over the citizens or subjects of another nation.

" The Department had repeatedly so held, even in respect to citi-

zens of Switzerland, who have for numy years been under the protec-

tion of our ministers and consuls. It may also be noticed that Hall,

in his recent work on Extraterritoriality in the East, adverts to the

fact that, while what is knoAvn as the doctrine of assimilation has

prevailed in Turkey and certain other countries, the British orders in

council touching consular jurisdiction in China do not i)ur[)()rt to

authorize the exercise of such jurisdiction by British consuls except

in the case of British subjects.''

Mr. Groshani. See. of State, to Mr. Denby. ohargo in China. Oct. ;50. 1S!)4.

For. Kel. 1894. 119.

"[Inclosuro 1. I'nited rrcss I)isi):itch.l

" Statcmoit of Japuncsc Icuation. ScittcnilKr .J. ISH'/.

/

" WasiiinTiTOX. SrptDiihrr .7.

"Mr. Tsunejiro Miyaol<a. Japanese secretary of IcKiitioii. said this morn-

ing in relation to the reported action of fnitecl States ("onsui-<Jen('ral

Jernigan at Slianghai. in delivering the two susi)e(t»Hl .T.ipant>s(> into

the hands of the Chinese anthorities. that it was entirely in con-

formity with the Japanese interpretation of the anthority and power

of neutral consuls in a belligerent country, and that should Japan

H. Doc. 551—vol -I 39
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suspect any Chinese subject, resident in Japan, of being openly hostile

to the Japanese Government, or believe that justice warranted their

arrest, Japan would not recognize the jurisdiction of any neutral

consul over the suspect.

" The neutral consuls, while expected to exert their friendly offices to

prevent as far as iwssible any injustice or undue severity being done

the natives of^ one country while in the land of the other, had no

actual jurisdiction whatever. Neither our consul's action lior the

summary punishment meted out to the unfortunate Japanese by

Chinese authorities, it was said, occasioned any surprise at the

Japanese legation."

" [Inclosure 2.]

"Statement of Japanese secretary of Icyation and charge d'affaires ad

interim, Neiv York Herald, September 10, 1894-

" Speaking of the status of the Japanese and Chinese in their respective

countries he said

:

" ' One of the results of war between the Chinese and the Japanese w^s
the abrogation of all treaties between the two Governments. One of

these was in relation to the jurisdiction held by consular courts over

the subjects of the two Governments in their respective jurisdictions.

" ' CONSULAR COURT JURISDICTION ABROGATED.

"
' Knowing what would be the result of a formal declaration of war, the

Japanese Government, before making It. informed Its consular officers

in China of Its Intended action. The formal declaration of war,

which It made In the lmi)erial rescript of August 1, was published

in the official gazette of the Japanese Government on August 2. On
August 4 an imperial ordinance was issued relating to the status of

Chinese subjects residing within the territory of Japan. The ordi-

nance prescribes regulations for the protection of the Chinese In my
country, and consists of ten articles. The first article provides that

Chinese subjects shall enjoy the protection of their persons and prop-

erty, and shall continue to reside in tho.se localities to which, under

treaty stipulations, they have been permitted to come. The article

also sets forth that they shall he i)ermitted to continue their avoca-

tions which they were pursuing before the declaration of war, but

shall be subject to the jurisdiction of the Japanese courts.

"' From this article you can see that Japan claims, in .spite of the treaty

stipulations, the right to exercise jurisdiction over all Chinese resid-

ing In her territory, and allows them to remain only under condition

that they shall be amenable to our courts, giving them In return the

entire protection of the law and administrative authority.

" ' So far as the United States is concerned, this much of Its attitude

toward the two countries Is clear. The protection which the^ United

States consular and diplomatic officers shall extend to Chinese In

Japan and Japanese In China can not Include consular jurisdiction.'
"

" When I arrived at Yokohama I intended to leave on the first ship that

was l)ound for Shanghai. I was induced to delay my departure three

days in order to see Viscount Mutsu. secretary for foreign affairs, who
proposed to come up from Hiroshima to see me. My Interview with

the secretary was not important.
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" It soon appeared that he emphatically repudiated the idea that Ameri-

can consuls could exercise jurisdiction over Chinese in Japan. The

whole question, therefore, both in China and Japan, remains exactly

as ordered by you." (Mr. Denby, niin. to China, to Mr. Gresham,

Sec. of State, Oct. 30, 1894, For. Rel. 1894, 122.)

April 6, 1898, the Department of State made to the British ambas-

sador at Washington a confidential request that in
Spanish-American ^^g^ ^^f trouble between Spain and the United States,

the British consul-general at Havana might take

charge of the property and papers belonging to the American consu-

late there.

April 5, 1898, a telegraphic instruction was sent to the American

ambassador in London accepting the offer of the British ambassador

at Madrid to take charge of the American legation there in case of

necessity. Coupled with this acceptance, the hope was expressed

that the British consuls might be authorized to extend a like courtesy

should any American consuls in Spanish territory request them to

take charge of the consular archives. Authority for the purpose was

given by the British Government.

For. Rel. 1898, 9()(V9»>7.

In July, 1898, relief in money was extended by the Unlte<l States through

the acting British consul-general at Havana to a niunber of Ameri-

cans who were reported to be in danger of starving in that city.

(For. Rel. 1898, 998-1000.)

See, as to the exercise by the British consular representative at Havana
during the war of good offices in behalf of the interests of the

Missionary Society of the Southern Baptist Convention, For. Rel.

1898, 987-989.

See, as to the death of Mr. Rawson-Walker, British consul at Manila,

who had charge of American interests in Manila during the war with

Spain, For. Rel. 1898, 375-379.

See, as to the protection of British interests by the American consul at

La Guayra. in Venezuela. For. Rel. 1898, .379.

See, as to the death of Mr. Ramsdeii, formerly British consul at Santiago

de Cuba, who rendered services in guarding American interests dur-

ing the war with Spain. For. Rel. 1898. 380-.382.

" Our relations with Great Britain have continued on the most friendly

footing. Assenting to our request, the protection of Americans and

their interests in Spanish jurisdiction was assumed by the diplo-

matic and consular representatives of (}reat Britain, who fullilled

their delicate and arduous trust with tact and zeal, eliciting high

commendation. I may be allowed to make fitting allusion to tlie

instance of Mr. Ramsden. Her Majesty's consul at Santiago de

Cuba, whose untimely death after distinguished service and untiring

effort during the siege of that city was sincerely lamented." ( I'resi-

dent McKinley. aiunial message. Dec. ;"). 1898. For. Rel. 1898, Ixxvi.)

As to the thanks of the (Jovennnent of the United States extended through

the British foreign office to the dii)lomatic and consular representa-

tives of Great Britain, and especially to Sir li. Drummoud Wolff,
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British ainliassndor at Madrid, for tlioir fri( iidly offices to the T'liited

States and its fitizeiis duriiij^ tlie suspension of diplomatic relations

between the Unitetl States and Si>aiii. see Mr. Ilay, Sec. of State, to

Mr. Choate, auibass. to England. .Iun(> L'7, ISIH), For. Kel. 1.SU9, :i48-;}50.

" I have the honor to inform you that before leaving Washington,

and in fulfilhnent of the instructions of his (lovernment, Mr. Polo y
I5ernal)e confided to me and at the same time to the minister of

>\ustria-Hungary the protection of Spanish subjects and interests in

(he United States.

'' With a view to simplify in practice the accomplishment of the

mission which our respective govermnents have accepted, the minis-

ter of Austria-Hungar}' and I have made in common accord the fol-

lowing arrangements

:

'• First. The archives of the Spanish legation in Washington will

remain stored in the legation of Au.stria-Hungary.
'• Second. The care of the consular archives and the protection of

Spanish interests will be confided to the consulates-general of Austria-

Tlungary in New York and Chicago and the consulates of France in

New Orleans, San Francisco, and Philadeli)hia.

" Third. In those localities where only one of the two countries has

a representative, he will assume the protection of Spanish interests;

in those places Avhere the two countries are only represented by con-

sular agents, such protection will be exercised by the French agent.

" Fourth. Questions the adjustment of which may necessitate rep-

resentations to the Department of State will be dealt with either by

the minister of xVustria-Hungary or by me, accordingly as the Aus-

trian or French consul shall have had the initiative therein.

" Fifth. In all other cases I shall charge myself alone with the steps

to be taken Avith respect to the Government of the United States.

" I to-day send instructions in this sense to the French consuls, and

I will be grateful to you to be pleased to invite the comi)etent authori-

ties to extend to them, the case arising, all the needful facilities."

M. Canil)on. French anib., to Mr. Shernjan, Sec. of State. April 22, 1898,

For. Kel. 18US. 78.").

An identic note, nuitatis mutandis, was .sent to the Secretary of State on

the same day by Mr. Ilengelmiiller, minister of Austria-Hungary.

(For. Rel. 1898, 785.)

" I beg to inform you that the Government of the t"'^nited States

admits your friendly action in a.ssuming charge of tlie protection of

Spanish subjects and interests in the United States, and that the

scheme which you and the Austro-ITungarian minister have devised

for the i)ractical division of the charge you have sinHdtaneou.^ly

assumed is provisionally accepted so long as experience shall show its

convenience in practice. It is, of course, understood, in conformity
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Avith the international usage which obtains in circumstances like the

present, that the arrangement contemplates only the friendly offices

of yoiirself or of your esteemed colleague, as well as of the consular

representatives of your respective nations, should occasion therefor

arise, with regard to Spanish subjects and their interests actually

Avithin the jurisdiction of the United States, and embraces no repre-

sentative office by either of you on behalf of the Government of

Spain, between which and the Government of the United States a

condition of war unhajipjly exists.

" I shall communicate to the competent authorities copies of the

notes thus addressed to me bv yourself and the Austro-IIungarian

minister, to the end that they nuiy give all due heed to such repre-

sentations as the agents of either country may feel called ui)on to

make in behalf of Si)anish subjects and interests in fulfillment of the

friendly office of protection thus assumed and admitted. In order,

however, that no confusion may exist as to the distribution of pro-

tective functions among the resi)ective consulates. I beg tliat you will

favor me Avith a list of the French considar officers Avho haA^e been

designated to act in the manner stated in your note.''

Mr. Sbenuan. Sec. of State, to M. Canibon, French auib., April '2~>. 1808,

For. Rel. 1898. 78(;, 787.

A similar coinniniiication was also sent to Mr. Ilenfrelniiiller, minister of

Aiistria-IIunfiary. (For. Rel. 1898, 787.)

April 2(!, 1898, M. Camhon • and Mr. Ilenjiehuiiller transmitted to the

Department of State, in compliance with its re(iuest, lists of the

consnlar otticers of their resjiective countries charj^ed at varicms

places in the United States with the care of Spanish interests. (For.

Hel. 1898, 788-789.)

At the request of the Spanish minister in Me.xico, the Mexican consids at

Laredo, Texas, and Nogales, Ai-izona. where there were no French or

Austrian consuls, were permitted, with the consent of the United

States, to extend their friendly protection in case of need to Spanish

interests in those (piarters, with the iniderstandinir th.-it such corre-

spondence as the Mexican minister at Washinirton mijiht receive from

the consuls in (luestion would be turned over to M. Cambon for

action. (For. Uel. 1S98. 791-791'.)

See Mr. Moore, .\ssist. Sec. of State, to (Jovei'nor of Arizona. May TJ.

1S9S, 22S MS. Dom. Lei. 42.",.

All?;. 12. 1S9S, .AI. (';imlion. the French ami)iiss;i(lor. actinir under special

;iuthority from the Si)anish (Jovernment. concluded with the Secre

tiiry of State the i>reliminary ]>eac«> proto<-ol of that <l:!te.

" T have the honor to acknoAvledge the recoij)t of your note of (he

ITth instant, in wliich you state that {]\v Spaiiisli ( Joxciiimeiit. imt

Avishing to make use any U)nger of the good olliccs which the (io\"ern-

ment of France has rendered it in its (lij)h)matic coiumtmications

Avith the United .Stal(>s. wishes to send (o ^^'asllingt()n one of its

consids from Canada, who woidd be authorized to attend to all the

questions of detail the settlement of which the cessation of hostilities
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will naturally permit or necessitate. You therefore inquire, by order

of your Government, whether the Government of the United ^States

is disposed to permit such a consul to be sent to Washington in the

capacity of an unofficial agent.

" The general terms in which the Spanish Government has caused

its suggestion to be conveyed leave the Department in some doubt

as to the precise object with which it is made or as to the precise

capacity in which the proposed unofficial agent is to act, but the

statement that the Spanish Government does not wish any longer to

make use of the good offices which your Government has rendered

it in its diplomatic communications with the United States indicates

that such agent, who, although a consul accredited to another Govern-

ment, would have no official standing with reference to this Gov-

ernment, would be expected to discharge in some sense diplomatic

functions.

" To such a measure there are, it is conceived, two objections. In

the first place, although hostilities have been suspended, the state of

war between the United States and Spain still continues.

" In the second place, the Department is not informed as to the

questions of detail to which the suggestion of the Spanish Govern-

ment refers. Arrangements have already been made f«r the treat-

ment of the particular matters with reference to which the suspension

of hostilities was proclaimed. The immediate evacuation of Cuba,

Porto Rico, and other Spanish islands in the West Indies is to be

carried out by commissioners specially appointed for that purpose,

and the question of peace is to be treated of by specially appointed

commissioners who are to meet in Paris.

" Under these circumstances, it seems to this Government to be

desirable that diplomatic communications between the United States

and Spain in relation to any questions other than those aboA^e men-

tioned should for the present continue to be conducted through the

very acceptable channel through which they have heretofore been

made since the beginning of the war."

Mr. Moore, Acting Sec. of State, to M. Cambon, French amb., Aug. 19,

1898, For. Rel. 1898, 803. See, also, 804, 805, 80G.

On the request of the British Government the United States con-

sul at Pretoria was instructed, in the event of the nec-
oer war.

essary withdrawal from Pretoria of the British

agent, to afford to British interests, with the assent of the Soufch

African Government, " the friendly protective offices usual in such

contingencies." In another place the phrase " friendly and neutral

protective offices " was employed.

Mr. Hill, Act. Sec. of State, to Mr. Tower. British charge, Oct. 11, 1899,

For. Kel. 1899, .S.')0 ; Mr. Adee, Act. Sec. of State, to Mr. Tower,

British charge, Oct. 13, 1899, id. 351.
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In January, 189(5, it being represented that the American consul at Pre-

toria was disabled by fever, and that the case was urgent, the United

States unofficially requested that the necessary measures for the pro-

tection of John Hays Hammond and other American citizens, then

under aiTest in the Transvaal for alleged complicity in the Jameson
raid, might be taken through the British representative at Pretoria.

On this request the British Government instructed its high commis-

sioner in South Africa to extend the same protection in behalf of

the American citizens involved in the charge of rebellion as would be

taken in the interest of British subjects under like circumstances.

(For. Rel. 1890, r>()2-5(i9.)

Subsequently Hannnond and other leaders pleaded guilty, and were sen-

tenced to death. The sentences were subsequently connnuted to a

fine of £25,000 each, and this amount having been paid, the prisoners

were released. (For. Rel. 1890, 509-581.)

On the eve of tlie war with Russia, the Japanese Government, refer-

ring to the action of the United States in the Chinese-
Busso-Japanese Japanese war, asked that the diplomatic and consular

war. '
. ,

^

representatives of the United States should be per-

mitted to assume charge of Japanese interests in Russia upon the

withdrawal of the diplomatic and consular representatives of Japan.

The United States granted this request, with the assent of Russia,

and the American ambassador at St. Petersburg was directed to

instruct the American consuls that they might take charge of Japan-

ese consulates and archives, but that they had no Japanese functions

or authority, and could use their good offices only for the protection

of Japanese subjects and their interests.

For. Rel. 1904, 430, 714.

, 12. Relations with the Navy.

§ 650.

" Your despatch of the SHth of March, No. 18, has been received.

I learn from it that the Argentine (Jovernuient has not given you

an answer to the tender of good offices which the United States

have made to the belligerents in the Paraguayan war. While the

delay is regretted, your proceedings in regard to that matter are

approved.
" You have informed me of the proposition which you submitted

to Admiral (lodon, that he should furnish you facilities to secure

a personal interview with Mr. Washburn, our representative at Para-

guay, with a view to the same propositions of peace, and of the

decision of the admiral that he could convey (lesj)atches only, thus

virtually declining to convey yourself to the vicinity of Mr. Wash-

burn's residence. You have also informed me that the admiral

thought it not inconsistent with his duty to hold such comiuunica-
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tion with the Brazilian minister at Buenos Ayres as to afford ground
for a report that he had so arranged with them that you shoukl not

hokl the personal interview with Mr. "Washburn which you desired.
'• Mr. Washburn in a recent despatch has brought the same facts

to the notice of this Department.
" In connection with this subject it seems to be expected by yourself

as well as by Mr, Washburn that this Department will define the

proper relations subsisting between the political representatives of

the United States and the naval officer commanding the United States

squadron in the South Atlantic.

" I think proper, therefore, to say on this occasion that in regard

to so distant a theatre as that in which the Paraguayan war is carried

on, it is not possible for the Government of the United States to

foresee distinctly at any time the future course of military or polit-

ical events, and so to anticipate possible emergencies. For these

reasons it is inconvenient to give specific instructions for the govern-

ment of either its political representatives or its naval agents in

regard to many possible contingencies. Powers concerning political

questions distinguished from naval affairs are entrusted to the care

of the ministers of the United Stktes, and the President's instructions

are communicated by this Department. Responsibilities of a pecu-

liar character are devolved upon the commander of the squadron

and the President's instructions are conveyed through the Navy
Department. It seldom happens that political and naval instructions

which may bear upon such mere contingencies are; in fact, or practi-

cally can be, harmonized between the two Departments, each of which

generally holds under survey a peculiar and limited field, and knows
of no special occasion to look beyond that field. If in any case it

is foreseen that cooperation between a minister and a naval com-

mander will be practicable and useful, that cooperation is distinctly

commanded by the President. If, however, it is not foreseen that

such cooperation would be practicable and necessary or useful, the

agent of each class is necessarily left to proceed according to his

own discretion within the range of the general instructions he has

received from the Department under which he is employed. It is

expected that, in the absence of instructions, the agents of the two

classes, if practicable, will confer together and agree in any unfore-

seen emergencies which may arise and in regard to which no specific

instructions for the common direction of both may have been given

by the President.

" There is no subordination of the ministers to the commanders of

a squadron, and no subordination of the commander of the squadron

to a minister. It is always unfortunate that agents of the two classes

are not able to agree upon a course to be adopted in an unforeseen

emergency. But that inconvenience is less than the inconveniences
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which must result from giving authority to a minister in one state to

control the proceedings of a fleet of whose conditipn he is not neces-

sarily well informed and whose prescribed services are required to be

performed not only in the vicinity of the minister, but also in distant

fields over which he has no supervision. Nor would it be more

expedient to give a general authority to the commanding officer of a

squadron to control or supersede the proceedings of political repre-

sentatives of the United States in the several States which he might

have occasion to visit.

" You had no special instructions from this Department to seek

or hold an interview with the minister at Paraguay. Such a pro-

ceeding would have been exceptional, and Admiral Godon seems to

have regarded it in that light. Your effort, hoAvever, is regarded

as judicious and is approved as an exceptional proceeding not within

the customary range of your diplomatic duties, but altogether outside

of that range. On the other hand, the President sees no reason to

doubt that Admiral Godon's proceedings in declining to favor such

a personal interview was loyal and patriotic, nor does he perceive any

reason for thinking it injudicious or unwise on his part, before

deciding upon that matter to confer with the Brazilian agents at

Buenos Ayres. It is not every sinister misconstruction of a public

officer's proceedings that is to be received and entertained by the

Government. It is even now impossible, with all the information of

which the Government is possessed, to determine Avhich party, your-

self or the admiral, practiced the wisest and soundest discretion in

the matter referred to. Meantime the emergency has passed and the

question has become an abstraction.

" While, therefore, your own proceedings are approved, those of

Admiral Godon are not disapproved. In all such cases it is eminently

desirable that mutual confidence shall be maintained between the

ministers and the naval authorities; that they cooj^erate where they

can agree and that they suffer no difference of honast and loyal

judgment to produce alienation.

" I have now to inform you that, without any reference to the

subject which I have thus considered, Rear-Admiral Charles IT. Davis

has been heretofore ordered to sail from Boston in the (ri/em'ere to

relieve Rear-Admiral Godon in conunand of Ihe South Atlantic Sta-

tion. The G^terriere is expected to sail on the first of June oi* within

a few days thereafter, and the transfer of flags will be made at Kio

early in July. Kear-Admiral (lodon will return to the United States

in the Brookhjit, his present flagship."

Mr. St'wnrd. So<'. of State, to Mr. Asbotli. iiiiii. to \vs. Kep.. No. .34. Muj'

18. 18(!7. MS. Inst. Arg. Hep. XV. 281.
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"A menacing rupture between Costa Uloa and Nicaragua was happily

composed by the signature of a convention lietween the parties, with

the concurrence of the Guatemalan representative as a mediator,

the act being negotiate<l and signed on board the United States

steamer Alert, then lying in Central American watei's. It is believed

that the good offices of our envoy and of the commander of that

vessel contributed toward this gratifying outcome." (President

McKinley, annual message, Dec. 5, 1898, For. Rel. 1898, Ixix.)

Referring to a dispatch from the American consul at Teneriffe re-

lating to the omission of Admiral Case, U. S. N., to salute the

Spanish flag there, Mr. Fish said that, although the admiral had no

express orders to make such a salute, his impression was that it would

have been preferable to have taken that course, and added :
" A

salute to the flag of a country in a foreign port is not conceived to

imply a recognition of any particular party which for the time being

may be in the ascendant. There may be reasons for omitting or

delaying to acknowledge such a government, and sometimes for

saluting the national flag. The omission of such a courtesy, how-

ever, may be regarded as an act the responsibility for which a naval

commander should rarely assume without express orders."

Mr. Fish, Sec. of State, to Mr. Robeson, Sec. of Navy, April 7, 1875, 107

MS. Dom. Let. 373.

As to the censure of Commodore Stanton, U. S. N., for saluting the

• national flag when borne by an insurgent ship, see supra, § 73,

240-241.
.

April 7, 1895, the Turkish minister at Washington, referring to

a report in the press that two United States men-of-war were to

be sent into Turkish waters on account of rumors that the safety of

Christians was menaced, inquired whether it was true, as was pub-

licly asserted, " that the American naval authorities have been in-

structed to confer with your diplomatic and consular authorities with

a view to the examination of certain matters which come within the

exclusive province of the latter."

The Department of State replied that the intended visit of the

ships was " without any unfriendly purpose," and that their pres-

ence on the coasts of Asia Minor would " aiford an opportunity to

learn whether there is just ground for the apprehensions of inse-

curity of life and property," which American citizens in that region

had expressed and which had called forth assurances of protection

from the Porte.

The instructions to the naval officers directed them to visit certain

places on the coast of Asia Minor and ascertain, by conference with

the United States consuls and citizens there, what foundation existed

for the rumors that Christians were in danger, and, in case they

should discover ground for anxiety, to intimate to the Turkish officials
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that it was the intention of the United States to afford protection to

its citizens.

Mavroyeni Bey, Turkish inin., to Mr. Gresham, Sec. of State, April 7, 1895,

For. Rel. 1895, II. 1249; Mr. Uhl. Act. Sec. of State, to Mavroyeni
• _ Bey, April 8, 1895, id. 1250; Instructions to naval officers, id. 1247

et seq.

" It is proper for me to recur to that part of your . . . note of

April 7 last, in which you asked to be informed whether the American

naval authorities had been instructed to confer with the diplomatic

and consular authorities touching matters which you deem to be

' within the exclusive province of the latter.'

" I can not suppose you thereby intended to question the right of

this Government to use its several agencies in its own discretion for

the purpose of gaining information or carrying out its determined

policies, and I assume you had in view merely the performance of the

usual formalities of international representation. Our naval com-

manders, carrying neither diplomatic credentials nor consular com-

missions, discharge no representative duty save in conformity with

the ordinary etiquette of the naval intercourse of nations. This mis-

sion, I am pleased to learn, has been fulfilled with friendly cordiality

by Admiral Kirkland and his commanders, consistently with the

instructions given to them as stated in my note to you, Xo. 10, of April

8, 1895."

Mr. Uhl, Acting Sec. of State, to Mavroyeni Bey, June G, 1895, For. Rel.

1895, II. 1251.

Mr. Terrell, United States minister at Constantinople, December

10, 1895, enclosed a copy of a letter which he had received from

Admiral Selfridge, dated November 30, 1895, conveying a copy of a

letter which the admiral had on the same day addressed to the vali

of Alep])o. This letter referred to the burning of buildings belong-

ing to the American mission at Marash, affirmed the peaceable dis-

position and charitable work of the American missionaries, called

attention to the fact that their persons and property were " guaran-

teed by solemn treaty between the United States of America and

Turkey," and stated that it was the admiral's duty, as commander
in chief of the United States naval forces, to remind the vali " of the

fact that the United States will hold your Government to a strict

responsibility for all infractions of the treaty between, it and Tin--

key." It concluded with an expression of confidence that the vali

would "take all necessary measures to give immediate and efficient

protection to all Americans " residing within his jurisdiction.

Mr. Terrell, in acknoAvledging the receipt of the admiral's letter,

observed that the notice that Turkey would be held responsible for
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the safety of the missionaries doubtless would have a good effect, and

that a similar notice had been given to the Goveniment at Constan-

tinople on several occasions since the preceding Februarv.

In his despatch comnnmicating this correspondence to the Depart-

ment of State, Mr. Terrell remarked that he supposed that the ad-

miral's action was only intended to emphasize that already taken by

the Department of State, and added :
" The vali of Alejijm had

already been removed on my demand. If it has been deemed best for

the Department of the Navy to secure American interests by opening

correspondence with provincial governors through its admirals, it

would seem but proper that the representatives of your Department

here should be informed of the scope and limits of his authority."

It appears that Admiral Selfridge, on receiving information of a

more favorable character from Marash, recalled his letter of the

30th of Xovember to the vali of Aleppo, Avhich had not yet been for-

warded from Alexandretta, and substituted for it another letter,

dated December 2, 1895, in which he stated that his Government

would hold to a strict accountability those who were responsible for

injury done to American citizens and their property, and expressed

the expectation that the vali would, in accordance with the orders

of the Sultan, at once arrest and punish those who were concerned in

the outrage at Marash, and also make strenuous efforts to protect

in the future Americans and their property within his vilayet.

With reference to this correspondence Mr. Olney, Secretary of

State, in a letter to the Secretary of the Navy, January 2, ISOfi, said

:

" As to the substance of the two letters written by the admiral to

the vali, the later communication appears, on several accounts, to be

the more preferable, in that it more correctly recites the injury done

to the establishments of the American mission at Marash and omits

reference to treaty guarantees, which might liave opened the way to

unnecessary discussion of a diplomatic question between himself and

a subordinate official of the Turkish Government.
" Without being aware how far the instructions given to the admi-

ral contemplate direct correspondence by him with provincial gov-

ernors, it may be observed that independent local treatment of

diplomatic questions, which are necessarily the subject of direct cor-

respondence through the accredited channels of international com-

munication, may be as a general thing undesirable in dealing with a

government like that of the Ottoman Em])ire, in which power and

responsibility are centralized at the capital; and that it would seem

preferable that correspondence affecting the international rights of

our citizens in Turkey, or of this Govenunent as their protector,

should be conducted through diplomatic channels, unless some emer-

gency should render that course impossible and make immediate

action on the spot necessary to avert imminent peril.
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" This Government had already through tlie minister at Constan-

tinople notified the Government of the Porte that it would be held to

strict accountability for injury to American citizens and their i)rop-

erty, and a suitable demand in the premises, through the same chan-

nel, only awaits ascertainment of the measure of reparation to be

asked.
*' I highly appreciate the zeal and energy shown by Admiral Self-

I'idge in his ett'orts to further the interests of American citizens in

that locality; and I doubt not that, occasion arising, his cooperation

toward the attainments of the ends in view by this Government Avill

be energetic and eti'ective."'

Mr. Herbert. Secretary of the Xavy, acknowledging, on January

14, 189(), Mr. Olney's letter of the 2d of that month, stated that a

copy had been " transmitted to the commander in chief of the United

States naval force on the European station for his guidance."

For. Uel. IS!)."). II. 1.HS.V1.38(;. 1440, 1441. 1450.

On the night of December 4, 1808, the V. S. S. Ihmcroft was enter-

ing the harbor of Smyrna, Turkey, when there was fired from the

fort and across her bows a l)lank shot, which was followed by a

volley of nuisketry. Subsequently another xolley was lired at a l)oat

which Avas lowered and ordered to connnunicate with the officer in

command of the fort, one of the bullets falling upon the deck of the

Bancroft. Orders had been given prohibiting the entrance of the

harbor at night, but of this the Bancroft was unaware. The
governor-general expressed his regrets at the occurrence. Subse-

quently the legation of the United States at Constantin<)i)le brought

the case to the attention of the Turkish (Jovernment. representing

that as the lights showed that the vessel was a man-of-war. and as

there was no reason to sni)|)ose tliat it belonged to any but a fi'iendly

power, the firing of the volleys of nuisketry was an unjustiiiable

and reckless act, unwarranted by military usage and violative of

international courtesy, for which amends shouhl be made l)v the

removal of the resjjonsible officers and an exi)ression of regret. The

Turkish (Jovernment. while observing that the •'attitude'" of the

men on duty at the fort in firing blank shots to warn the Bancroft

was " according to the regidations,*" affirmed that the musket shots

weiv fire(l to warn a sailboat which was endeaxoi'ing to enter the

harbor, but stated that, as the falling of one of the l)all> on the

Bancroft "denoted a lack of attention." the two officers on duty had

been ordered luidei- eight days' arrest and would be re|)lafe(l. 'I"o

this statement was added an expression of regret for the incitlent.

Avhich was then Ii-eated. on both sides, as closed.

For. Hel. IS'.tS. Hi:',- HIT.
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" Referring to your No. 390 of November 12 last, relative to Rear-

Admiral Schley's application in the first instance to the United

States consul at Montevideo to obtain mitigation of quarantine, I

quote for your information the Navy Department's regulation on

the subject :
' He will as a general rule, when in foreign ports, com-

municate with local civil officials and foreign diplomatic and consular

authorities through the diplomatic or consular representative of the

United States on the spot.' The Department has advised the Navy
Department that it thinks that Rear-Admiral Schley's course was

proper."

Mr. Ilill, Act. Sec. of State, to .Mr. Finch, uiin. to Uruguay, No. 180,

January 7, 1901, MS. Inst. Uruguay, II. 71.

V. RIGHT TO PROTECTION.

1. Of Person.

§ 657.

" As in war, the bearers of flags of truce are sacred, or else wars

would be interminable; so in peace, embassadors, public ministers,

and consuls, charged with friendly national intercourse, are objects

of especial respect and protection, each according to the rights

belonging to his rank and station."

President Filnioi-e, annual message, Dec. 2, 1851, II. Ex. Doc. 2, 32 Cong.

1 sess. 7.

Mr. Webster, Sec. of State, to Mr. Calderon de la Barca, Span, min.,

Nov. 13, 18.-J1, Webster's Works, 507.

See, infra, § 7C4.

" The person, of a public minister is sacred and inviolable. "Who-

ever offers any violence to him, not only affronts the sovereign he

represents, but also hurts the common safety and well-being of

nations; he is guilty of a crime against tlie whole Avorld. . . .

" The comites of a minister, or those of his train,, partake also of

his inviolability. The independency of a minister extends to all his

household; these are so connected with him, that they enjoy his privi-

leges and follow his fate. The secretary to the embassy has his com-

mission from the sovereign himself; he is the most distinguished

character in the suite of a public minister, and is in some instances

considered as a kind of public minister himself."

McKean, Chief .Justice, Respublica r. De Longchamps, Court of Oyer and

Terminer at Philadelphia, 1784 (1 Dallas, 111, 116).

It is said that in the case of the Russian ambassador, when Lord

Holt sat in the King's Bench, the offenders were, after conviction,
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detained in prison, from term to term, without judgment, till the

Czar Peter was satisfied, the reason for this procedure being that the

Czar would not have considered any sentence adequate short of death,

which the court could not pronounce.

McKean. Ch. Justice, Respublica, v. De Longchamps, Court of Oyer and

Terminer at Philadelphia, 1784, 1 Dallas 111. 117.

In the course of his opinion, Chief Justice McKean remarked, parenthetic-

ally, that the hou.se of a public minister was " to be considered as a

foreign domicil, where the minister resides in full representation of

his sovereign, and where the laws of the state do not extend." He
appears, however, not to have meant this language to be understood

literally, since he in the same breath charged the jury that the

defendant, a citizen of France, might be convicted and ])unisbed by

fine and imprisonment for an assault on the secretary of legation of

France in the dwelling of the French minister; and the defendant

was accordingly convicted and sentenced. His sentence probably was
made severe for the reason that France had demanded his surrender,

which was not granted.

By the act of April 30, 1790, now incorporated into the Kevised

Statutes of the United States, every person who *' violates any safe

conduct or passport duly obtained and issued under authority of

the United States.'' or who " assaults, strikes, wounds. inij)ris()ns, or

in any other manner offers violence to the person of a public minister,

in violation of the law of nations, shall be imi)ris()ned for not more

than three years, and fined, at the discretion of the court."

Revised Statutes, § 4002; act of April 30, 1790, 1 Stat. 118.

A riot before the house of a foreign consul by a tumultuous assem-

bly, requiring him to give up certain persons supi)ose(l to be resident

with him, and insulting him with improper language, is not an offense

within the act of the 80th of April, 1790, which i)rescril)es the ])un-

ishment " for any infraction of the law of nations, l)y offering violence

to the person of an ambassador or other public minister.'''

Bradford, At. Gen.. 1794. 1 Op. 41.

General Alvear, the Argentine minister in the United States, hav-

ing complained of an assault committed in the city of New "^'ork on

the person of his son, who was also secretary of the Argentine lega-

tion, the Department of State, in the name of the Pr(>sident. ex-

pressed regret for the occurrence and sympathy foi' its victim, and

added that, while the assailant was understood to have been held to

bail by a court of the State of New York, the United States attorney

for the southern district of New York would be " instructed to pro-

ceed against him also and to connnence such process as tlu; laws of

nations and of the United States authorize.''
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Mr. Webster, Sec. of State, to (ien. Alvear. Sejtt. 1(5, 1841, MS. Notes to

Arj^eiitine Lej?. VI. 8.

For re«|uests for proceedings against |)ersons annoying the Spanish min-

ister's carriage and servants, see Mr. Hunter, Act. Sec. of State, to

Mr. Kendall, V. S. attorney. May :{, 18r)2, 40 MS. Doni. Let. 101 ;

Mr. Hunter, Act. Sec. of State, to Mr. Lennox, mayor. May 8, lSo2,

id. 112.

Where a certain person wrote to the French minister, Count Sar-

tiges, letters intended to provoke the hitter to chaHenge him to fight

a duel, and it seemed probable that, when he found that his provo-

cations had failed, he would assault the minister, it was advised that

he should be held to bail to keep the peace.

Mr. Hunter, Act. Sec. of State, to Mr. Fendall, U. S. attorney for the Dis-

trict of Columbia, May 25, 1852, 40 MS. Dom. Let. 151.

As to a complaint of Mr. IloUister, American minister to Ilayti, which

seems, however, not to have been well founded, of his detention on

board the Ilaytian man-of-war Marutaiizas while it ipparently was
bombarding tlie town of Jeremie. see Mr. Seward, Sec. of State, to

Mr. Ilollister, No. 20, Feb. 3, 1809, MS. Inst. Ilayti. I. 124.

Proof that a person assaulted is received and recognized by the

P^xecutive of the United States is conclusive as to his public charac-

ter, and that he is entitled to all the innnunities of a foreign min-

ister. But if a foreign minister commits the first assault he forfeits

his innnunity so far as to excuse the defendant for returning it.

United States r. Ortega. 4 Wash. C. C. 5.31.

A note of Baron von Gerolt, Prussian minister, of June 1<S, 1852,

relative to the violence threatened or connnitted on him or his house-

hold by a German named Duplessis, " having been referred to the

Attorney-General of the United States for his opinion as to the right

of a justice of the peace to issue a warrant for the arrest of an indi-

vidual upon the mere declaration, unaccompanied by an oath, of a

member of the diplomatic body," the Attorney-General gave an opin-

ion justifying the magistrate, to Avhom the minister had applied,

" in refusing to issue a warrant without an oath of some person

against the aggressor complained of." The Department of State, in

communicating a copy of this opinion to the minister, said: "If,

however, a diplomatic agent should be the only person wlio may have

witnessed the acts of an aggressor in such a case, and therefore the

only one capable of testifying in regard to them, it can not be per-

ceived why it should be considered incompatible with either his

dignity, or the exemption from the jurisdiction of the country to

which he is entitled, for him voluntarily to oifer his testimony in the

usual form."

Mr. Hunter. Act. Sec. of State, to Baron Von Gerolt, I'russian min., Aug.

2, 1852, MS. Notes to German States, VI. 310.
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For injuries done by private persons to foreign ministers, redress

is to be had through the regular judicial tribunals.

Black, At. Gen., 1857, 9 Op. 7.

An indictment charging one with oifering violence to the person

of a public minister, contrary to the law of nations and the act of

Congress in such case provided, is not a case " affecting anil)assadors,

other public ministers, and consuls," within section 2, Article III.,

of the Constitution.

United States r. Ortega, 11 Wheat. 467.

The act of Congress referred to is that of 1790, 1 Stat. 118, now R. S.

§ 40G2 et seq.

" In the case of all offenses against the law, committed in this

country, no arrest can be made, nor can any judicial proceedings be

instituted, except upon complaint sustained by the oath of a credible

witness. The mere allegations in notes of a diplomatic representa-

tive, although they may command the entire confidence of the execu-

tive branch of the Government, are not such proof as the law requires

or as the judicial tribunals of the country can recognize."

Mr. .Fish, Sec. of State, to Mr. Mantilla, Span, min., Sept. 27, MS.

Notes to Spain, IX. 386.

The Haytian minister having complained of the failure of the local

authorities of the United States to institute criminal proceedings

against a person who was alleged to have assaulted his son, who was

stated to be an officer of his legation, he was advised that the Consti-

tution guaranteed to every person accused of crime the right to be

tried by jury, to be informed of the nature and cause <^f the accusa-

tion, and " to be confronted with the witnesses against him," and that

criminal proceedings could not be instituted against the person

charged with assault unless upon the complaint of the person as-

saulted or of a witness to the assault.

Mr. Frelinghuysen, Sec. of State, to Mr. Preston, Haytian min.. July 10,

188.3, MS. Notes to Hayti, I. 301.

" I have received and considered your dispatches numbered '20(U

and ^OC);"), of December 18 and '20, 1894, in relation to bringing foreign

troops to l*eking as guards for the legations established there, and in

particular to your claim that such a guard or * escort ' for the Ignited

States legation is a specific treaty right.

"' I do not find that article 5 of the treaty of 1858, to which you ap-

peal, secures to the United States a right to maintain at Peking a

military or other guard of 20 men. That article relates to the privi-

lege, then stipulated, of making diplomatic visits to the Chinese

H. Doc. 551—vol 4 40
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capital for the transaction of Ijusiness, not exceeding one visit each

year; and the 'entire suite' of the minister (exchisive of Chinese

servants) on such journeys is limited to *20 j)ersons. This is quite

different from a military guard of 20 soldiers in addition to the per-

sonnel of the legation.

" Moreover, the provisions of article 5 of the treaty of 1858 are vir-

tually obsolete, since by the Anglo-Chinese treaty of June 26, 18.58,

the Franco-Chinese treaty of June 27. 1858. and subsequent treaties of

China with other countries, the right of maintaining permanent lega-

tions at Peking has been granted to certain powers, and enjoyed by

the United States as a favored-nation ])rivi]ege.

" I do not find in any of the treaties with China provisions author-

izing the protection of the legations by foreign troops. You state in

your dispatch that ' The question of the right of the legations to have

escorts here [Peking] is abstract and independent of the probability

of its exercise.' If this Government has the right, independently of

treaty, to keep its own troops at Peking for the service of the legation,

then it necessarily is the judge as to the character and strength or

iiumber of the guard. But, as a recognized principle of international

intercourse, no government would, if it could prevent it. permit the

introduction into its territory of such a foreign military force. China,

like any other government, is bound to afford adequate protection to

our legation. On the occasion of Mr. Burlingame's visit to Peking in

1862, a Chinese escort was furnished to him.
" The President sees no reason why the legation should court dan-

ger by remaining at Peking in the face of imminent or threatening

peril ; and you Avould have the right to an adequate escort to assist

you in avoiding it by removal to a place of safety where you would be

under the immediate and legitimate protection of your own flag.

Nevertheless, in view of your telegram of the IStli instant, reporting

that other legations are bringing military guards to Peking with the

consent of the Chinese Government, I telegraphed the 19th instant, as

follows

:

"'You say troops have arrived with China's consent to protect

other legations. In cooperation with Carpenter you are authorized

to bring up marines under similar conditions.'
"'

Mr. Gresliaui, See. of State, to Mr. Denby, inin. to t'hina. Feb. 28. 1895,

For. Kel. 181>.5, I. 198.

As to the murder of Baron von Kettler. (iernian minister at TeJiing. and
the Kiiiii-dinj; of tlie legations there, see infra, S § 808-810.

By an imperial decree of Sept. 25, 1900, funeral sacrilices were granted

in Baron von Kettler's honor. (For. Rel. 1900. 209-210.)
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•
2. Of Domicile and Property.

§ 658.

"All the reasons, which establish the independency and inviolability

of the person of a minister, apply likewise to secure the immunities of

his house. It is to be defended from all outrage; it is under a

peculiar protection of the laws; to invade its freedom is a crime

against the state and all other nations,"

McKean, C. J., Kesp. v. De Longchainps (Court of Oyer and 'reriuiner, at

Philadelphia, 1784), 1 Dallas, 111, 117.

The invasion of the freedom of the minister's house in this case was the

commission of an assault on the secretary of legation therein.

The immunities of the domicile do not extend to an annexed garden.

London, At. Gen., 1804, 1 Op. 141.

The tearing down, in a riot in the city of Philadelphia, in 1802, of

the flag of the Spanish minister, " with the most aggravating insults,"

was held to be cognizable in the State courts of Pennsylvania.

Mr. Madison. Sec. of State, to (Jovernor McKean. May 11. 1802. 14 MS.

Doni. Let. 18.

As to the case of the Spanish consul at New Orleans, see infra. S § 704,

1023.

The charge d'affaires of Russia, having a large party at his house,

had a transparent painting at his window, at which a mob. which had

collected, took offense; the defendant fired two pistols at the window,

his intention being to destroy the painting without doing injury to the

person of the minister or of any one. The defendant was indicted

for an as.sault upon the charge d'affaires and for infracting the laws

of nations by offering violence to the j)erson of the minister. It

was held that the law of nations identified the property of a for-

eign minister, attached to his person or in his use, with his jKTson,

so that an attack upon it was equivalent to an attack on the minister

and his sovereign; and that it appeared to have been the intention of

the act of Congress to i)unish offenses of this kind. Hut it was said

that to constitute such an offense against a foreign minister the de-

fendant nuist have known that th(> house on which the attack was

made was the domicile of a minister; otherwise it was only an offense

against the municipal laws of the State.

United States r. Hand, 2 Wash. C. V. 43"..

" We had a grand iiiii)erial fete last night in our iieighhorhood, which

had like to have l»eeii lurned into a repuhlicaii ant()-da-fr>— .M. & .Mde.

de Daschkofl". to do honor to the ainiivers.iry of their master's coro-

nation, invited one-third of Pliiladeli)hia to a liall. and to give the

greater eclat, the front of the house was illuminated and an euililem-
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atic transparency exhibited from one of tlie windows, on which,

among other tliin{v<, one of tlie most prominent was a crown. A
crowd of vagal)ond boys were collected about the door the whole
evening, but the constables Mho mounted guard—our gens d'armes

—

easily kei)t them in order. Just, however, as the company were
descending to supper, word was brought that a mob of more magni-

tude, with a naval officer at their head, in full uniform and armed
cap-a-pie, were making regular advances and demandetl that the

crown should be pulled down—Jl has la couronne. Mr. Alleyne

Smith, of Russian memory, and several others went out and en-

deavoured to explain to the gentlemen in the nnid that the transpar-

ency was intended to do them honor—that one shii) was sailing into

Petersburg, another into Arc-hangel and so on—but all in vain—the

crown must come down, and it Mas not true that the ship was going

into port, for her sails \vere aback—a mistake, it seems, the painter

verj' innocently, ignorant of setting sails, had made in the drawing.

In the meanwhile the ladies M'ere seated to a very good supi)er, the

door Mas kept fast, and Me did as Mell as it Mas iwssible in a besieged

place, M-itli plenty of provisions. The result of the parley Mas that

finding the beleaguerers inexorable the odious diadem should bo

removed. Accordingly M. Daschkoff himself. Mith four others, clam

bered up into the MindoM- and Mere suri-endering as fast as they could,

M'hen an othcer. Mho to the disgrace of the country proves to be i

son of Gen. Hand of Lancaster and a doctor in the Navy, fired tMo

pistols in quick succession, the ball from one of Mbicb passed thro"

the M'indovv where there were five i>ersons. by great good fortiuie

M'ithout doing any personal harm. The ball M'as found and handed

about the rooms afterMards ; among the rest I had it in my hands.

The mob shouted victory and marched off. This Mas, I think, a

scene at the same time the most disgraceful & ridiculous that ever

, occurred in this peaceable toMii. Our police is so extremely bad. that

I have no doubt if the mayor of the citj- had been acquainted Mitli

the affair he Mould have been the principal rioter." (Mr. Ingersoll to

Mr. Uufus King, March 21, 1810, Meigs's Life of Charles Jareti

Ingersoll, 59.)

3. Of Reputation.

§ 659.

" The minister plenipotentiary of France has inclosed to me the

copy of a letter of the 16th instant, which he addressed to you, stat-

ing that some libellous publications had been made against him by

Mr. Jay, Chief Justice of the United States, and Mr. King, one of

the Senators for the State of New York, and desiring that they

might be prosecuted. This letter has been laid before the President,

according to the request of the minister; and the President, never

doubting your readiness on all occasions to perform the functions of

your office, yet thinks it incumbent on him to recommend it specially

on the present occasion, as it concerns a j)ublic character peculiarly

entitled to the protection of the laws. On the other hand, as our
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citizens ought not to be vexed with groundless prosecutions, duty to

them requires it to be added, that if you judge the prosecution in

question to be of that nature, you consider this recommendation as

not extending to it; its only object being to engage you to proceed in

this case according to the duties of your office, the laws of the land

and the privileges of the parties concerned."

Mr. Jefferson, Sec. of State, to the Attorney-Gwieral, Deo. IS, 179H, .5 MS.

Doiu. Let. 390.

An article in Greenleaf's New York Journal and Patriotic Register^

of Sept. 13, 1794, on ^ The British Solomon," by which title the

British minister at Philadelphia, Mr. Hammond, was understood to

be designated, represented him as a contemptible person, an incen-

diary jack-in-office, who had deceiv^ed the nation that sent him, and

inspired another foreign minister with the fear of being killed by

certain citizens of the United States. The article having been brought

by Mr. Hammond to the notice of the Government of the United

States, Mr. Randolph, who was then Secretary of State, submitted

it to the Attorney-General, who advised that it was prima facie libel-

lous, and might, if that course was deemed prudent, be made the

subject of a criminal prosecution; that the law of libel, which pro-

tected the citizen, was, in the case of a foreign minister, " strength-

ened by the law of nations, which secures the minister a peculiar pro-

tection, not only from violence, but also from insult." Mr. Randolph
then sent the article to the United States district attorney at New
York, and said :

" You will be pleased to proceed upon it as the law

directs, and I presume that any testimony which may be necessary on

the part of Mr. Hammond he Avill readily supply; as I shall write

him to this effect."

Opinion of Bradford, At. (Jen., Sept. 17. 1794. 1 0\\ r>2 : >rr. Randolph to

Mr. Harrison, Sept. 18, 1794, 7 MS. Dom. Let. '11\.

See 7 .Tolni Adams's WorlvS. 421, 49r> ; 10 id. :W.

For tlie snlnnission to the T'nited States attorney for the District of Co-

linnl)ia of certain letters written by a private individnal to Count

Sarti^es, French minister, with a view to the institution aj^ainst the

individual in tiuestion of a prosecution for {-riminal libel, see Mr.

Hunter, Act. Sec. of State, to Mr. Fendall. .May LT.. lS.-)2, 40 MS. Dom.
Let. 151.

For au account of the trial of William Cobltett for libt-l on the Spanish

minister, Yrujo. see Wharton's State Trials, '.Vl'l ; :{ Life of IMcker-

ing, 39(3 et seq.

" The Attorney-General of the United States having determined

the publication in Greenleaf's paper of the 18th instant, to which

you alluded in your letter of the 13th instant, libellous, so far as it

respects the minister of His Britannic Majesty near the United
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States, the attorney of the district of New York is instructed to pro-

ceed therein according to law. I have therefore to request you to

furnish him with such proofs as may be in your power."

Mr. Raudolph, Sw. of State, to Mr. Ilammoiul. British iiiiii., Sept. 20, 18iM,

7 MS. Dom. Let. 27G.

An ambassador or other representative of one foreign nation

residing in another is entitled to be treated with respect so long as he

is permitted to continue in the country to which he is sent, and espe-

cially ought not to be libeled by anj^ of the citizens. If he commits

any oifense, it l)elongs, in our country, to the l*resident to take notice

of it, and not to any individual citizen. The President may dismiss

him or desire his recall, or complain to his sovereign and require

satisfaction.

Lee, At. Gen., 1797, 1 Op. 71.

An affront to an ambassador is just cause for national displeasure, and,

if offered by an indiviudal citizen, satisfaction is demandable of liis

nation. It is not usual for nations to talie serious notice of publi-

cations in one nation containing injurious and defanuftory observa-

tions ui>on the other, but it is usual to complain of insults to their

ambassadors, and to require the parties to be brought to punishment.

(Ibid.)

A publication charging the diplomatic representative of one coun-

try with " operating a spy system " in the interest of another country,

is a proper subject for consideration with a view to the institution of

a criminal prosecution for libel.

Mr. Day. Sec. of State, to the Attorney-General, .Tune 8, 1898, 22!> MS.
Dom. Let. 214.

In a note to Mr. Hay of June 20, 1899, Count Vinci, Italian charge

d'affaires ad interim, referred to certain, testimony of Mr. Powderly,

Commissioner-(jeneral of Immigration, before the Industrial Com-
mission, as having i)een given on the authority of " one Celso Cesare

Moreno, who, as your excellency is aware, was prosecuted three years

ago at the instance of the Federal (Government and sentenced to

three months' imprisonment for defaming His Excellency Baron
Fava, his Majesty's ambassador.''

For. Kel. 18i)9, 41 :i.

VI. jrRIf^niCTIO\AL lUMlXlTIES.

1. Exemption from .Ti'diciai. Process.

The exemption of diplomatic officers from the local jurisdiction is

often described as " extraterritoriality.'' The word, however, is in

this relation peciiliarly metaphorical and misleading. It is admitted
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that if the government of the country which the minister represents

waives his immunity he may be tried or prosecuted, criminally or

civilly, in the local tribunals. His immunity is therefore in reality

merely an exemption from process so long as he retains the diplo-

matic character.

(1) CRIMINAL PROCESS.

§660.

By section 4063 of the Revised Statutes of the United States any

judicial process whereby " the person of any public minister of any

foreign prince or state authorized and received as such by the Presi-

dent, or any domestic or domestic servant of any such minister, is

arrested or imprisoned, or his goods or chattels are distrained,

seized, or attached," is declared to be void ; and by section 4064 every

person suing out or executing such process is declared to be "" a

violator of the laws of nations, and a disturber of the public repose,''

and is to be imprisoned for not more than three years and fined at the

discretion of the court.

Revised Statutes, §§ 40r>.'i, 4004; Act of April .'JO, l7iX). t Stat. 117.

See Wharton's Com. on Ani. Law, § 107.

" A diplomatic representative possesses immunity from the crimi-

nal and civil jurisdiction of the country of his sojourn, and can not

be sued, arrested, or punished by the law of that country. (R. S.,

sees. 4063, 4064.) Neither can he waive his privilege, except by the

consent of his government ; for it belongs to his office, not to him-

self. It is not to be supposed that any i-epresentative of this country

would intentionally avail himself of this right to evade just obli-

gations."

Instructions to Diplomatic Otticers of the United States (18!)7),8 40. p. 18.

If a minister's crimes he such as to render him amenable to local

jurisdiction it must be because they forfeit the privileges annexed

to his character; and the minister, by violating the conditions under

which he was received as the representative of a foreign sovereign,

has surrendered the immunities granted on those conditions; or,

according to the true meaning of the original assent, has ceased to

be entitled to them.

Exchange r. McFaddon, 7 Cranch, 110.

The laws of the United States which punish those who violate the

privileges of a foreign minister are e(iiuilly obligatory on the State

courts as upon those of the United States, and it is equally the duty

of each to quash the proceedings against anyone having such privi-

leges. In such cases the injured party may seek redress in either
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court against the aggressor, or he may prosecute in Federal courts

under Federal statutes. (1 Stat. 117 ; R. S. § 4064.) And the circuit

court can not quash proceedings against a public minister pending in

a State court; nor can the court in any way interfere with the juris-

diction of the courts of a State.

Ex parte Cabrera, 1 Wash. C. C. 252.

" The result of the President's reflections respecting the right you [ Mr.

Cabrera, who claimed exemption from criminal prosecution on

the ground of being connected with the JSi)anisli legation] assert of

being exempted from the ordinary jurisdiction of the country is that

so far as the diplomatic quality, which is made the support of this

privilege, has been conferred by the envoy of Spain, its attributes

must be claimed onlj'^ thi-ough him ; but if you have been invested by

His Catholic Majesty directly with a public character entitling you

to exemption from the cognizance of our tribunals, all the nu>;jns in

the competency of the Executive will be used to assure to you the

I)rivilege on your forwarding to me the evidence of your appointment,

authenticated by his said Majesty or his minister of foreign affairs."

(Mr. Madison, Sec. of State, to Mr. Cabrera, October 17, 1804. 14 MS.

Dom. Let. 393.)

" Mr. Joseph Cabrera, who was introduced to me by the Spanish minister

as a gentleman attached to his mission, and who has exhibited,

among their original documents, his instructions from Mr. Cevallos,

minister of stsUe of His Catholic Majesty, as an adjunct to the sec-

retary of his legation to the United States, is detained under the cir-

cumstances disclosed by the communication from 3Mr. Dallas, which

I have the honor herewith to transmit to you ; and I request the

favor of your opinion, whether any step is incumbent on the Execu-

tive in order to legalize his imprisonment, or to cause it to cease,

and also whether, and in what manner, lie may be sent to Spain for

trial." (Mr. Madison, Sec. of State, to the Attorney-General, Nov.

. -^23, 1804, 14 MS. Dom. Let. 410.)

1 See, also, Mr. Madison, Sec. of State, to Mr. Dallas. Oct. 30, 1804, 14 MS.
Dom. Let. 400.

See United States t-. Benner, Baldwin's Itep. 2M.

In an instruction to a diplomatic representative of the United

States, Dec. 23, 1815, Mr. Monroe, referring to the arrest of a for-

eign consul on a charge of rape, said :
" P]ven ministers of the highest

grade, in cases of great enormity, are subject to the j)enalty of the

law, according to the law of nations. Consuls can claim no exemp-

tion from it."

Later, Mr. Monroe modified his statement with regard to ministers,

as follows: "How far ambas.sadors and public ministers themselves

are exempted by the law of nations from punishment for crimes of

this nature, by the laws of the country in which they reside, may
perhaps with some be doubtful ; but this is foreign to the present pur-

pose. Consuls, it is believed, are not exempt from such punishment."

Mr. Monroe. Sec. of State, to Mr. Harris, charge d'affaires at St. Peters-

burg, Dec. 23, 1815, and July 31, 181G, MS. Inst. U. States Ministers,

VIII. 17, 89.
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The Spanish minister in the United States complained of a breach

of the privilege of his secretary of legation, Mr. Rivas y Salmon,
who resided at Philadelphia, at the hands of a Mr. Kirk. The matter

was brought to the attention of Mr. Ingersoll, United States district

attorney at Philadelphia, who instituted a prosecution against Mr.
Kirk, who, as it appeared, had sued out a warrant for the arrest of

Mr. Salmon for an assault and battery committed on his son. On
the trial Mr. Kirk was acquitted. He alleged that when he swore

out the warrant he was ignorant of Mr. Salmon's public character;

but it appeared in any event that the warrant was not actually

executed, and on this ground the court decided that the act of Con-

gress had not been violated.

Mr. Clay, Sec. of State, to Chev. tie Tacon, Span, min., Dee. 10, 1828, MS.
Notes to For. Legs. IV. 98.

" Whilst the President is anxitsus that every member of the diplo.-

matic corps should constantly enjoy all the security and immunities

which are guaranteed by the public law, it is no less his duty to

exercise, if necessary, all the authority which he possesses to prevent

any wrongs from being committed upon American citizens b}' any

member of that corps. Nothing can justify any functionary of a

foreign legation in taking the law into his own hands, and carving

out the measure of his own redress. The President therefore expects

that you will be able to make out for Mr. Salmon [secretary of lega-

tion] a satisfactory explanation or justification of the assault and

battery committed by him . . . , of the indignity offered to the

process issued by a public magistrate [by tearing up a writ],'' and

of the forcible taking from the possession of another person of

certain movable property claimed by the latter.

Mr. Clay, Sec. of State, to Chev. de Taeon, Dec. 10, 1828, MS. Notes to

For. Legs. IV. 98.

See, also, Mr. Clay, Sec. of State, to Chev. de Tacon. Feh. 7, 1829, MS.

Notes to For. Legs. IV. 139.

See, also, Chev. de Tncon to Mr. Clay, Nov. 19, 1828, and Dec. 20, 1828,

MS. Notes from Spanish Leg.

If the crime committed by a public minister affect individuals only,

the government of the country is to demand his recall; and if his

government refuses to recall him, he may be expelled by foi-ce or

brought to trial, as no longer entitled to the innnunities of a minister.

If the crime affects the public safety of the country, its government

may, for urgent cause, either seize and hold his person till the danger

be passed, or expel him from the country by force: for the safety of

the state, which is superior to other considerations, is not to be periled

by overstrained regard for the privileges of an ambassador.

Cushiiig, At. Gen., 1855, 7 Op. 867.
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If the offense be grave, but not such as to compromise the public

j^afety, tlie course is to demand the recall of the minister, and mean-

while to refuse or not all further intercourse with him, according to

the circumstances. For implication in attempts to enlist troops in

the United States, it was held that the President might send his pass-

ports to the British minister, Avith an intimation to leave the country

without delay; or, in his discretion, adopt the milder course, as

President Washington did in the case of M. Genet, of affording the

minister opportunity for explanation through the Secretary of

State; and then, if his explanation should be unsatisfactory, to

demand his recall.

Cushing, At. Geii., 1855, 7 Op. 367.

In May, 1868, Mr. Seward brought to the attention of Baron von

Gerolt the statement that two persons connected with the Prussian

legation, one the secretary and the other an attache, had been, re-

spectively as principal and second, guilty of violating the act of

Congress of February 20, 1839, to prohibit duelling in the District

of Columbia, and asked, in the name of the President, that, as the

persons in question were " protected by the law of nations from

judicial prosecution for a violation of the statute aforesaid," the

matter be brought to the attention of their Government, in order

that they might " in a proper manner be made sensible of its dis-

pleasure."

Mr. Seward, Sec. of State, to Baron von Gerolt, May 11, 18G8, MS. Notes

to Prussian Leg. YIII. 58.

The immunity of diplomatic representatives abroad is sanctioned

by public law.

Mr. Fish. Sec. of State, to Mr. Partridge, Dec. 31. 1869. MS. Inst. Venez.

II. 150.

See, also. Mr. Fish. Sec. of State, to Count Colobiano, March 25, 1870, MS.

Notes to Italy. VII. 57.

" The executive department of this government can take no pro-

ceedings against persons who have the immunity attached to the dip-

lomatic character except to ask their own government to recall them

from this country."

Mr. Fish, Sec. of State, to Mr. Darr, 2, 1871, 88 MS. Dom. Let. 173.

Ignorance of the official character of a person entitled to diplomatic

immunities (in this case, the military attache of the French legation)

does not excuse an officer who violates such immunities by arresting

the person possessing them.

Mr. Fish. Sec. of State, to Mr. Washburne, rain, to France, No. 873, Jan.

11, 1877, MS. Inst. France, XIX. 436.
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" The statutes of tlie TTnited States provide severe punishment for all

such violation of the diplomatic iuununities of the representatives of

foreign states, and the courts of the United States, acting in harmony
with the principles of puhlic law, as recognized hy the (iovernment,

have in more than one instance held that the law does not make
knowledge an ingredient in an offense against the diplomatic iuununi-

ties of a minister, and that it is not necessary to supi)ortan indict-

ment against a ]>erson who executes a process against such minister

that the defendant should know the iierson arrested to be a foreign

minister." (Mr. Fish. Sec. of State, to Mr. de Vaugelas, charg("i,

Dec. 28, 18T('., MS. Notes to France. IX. 178.)

See, also. Mr. Fish to Mr. de Vaugelas, I3ec. 10, 187<>, MS. Notes to French

Leg. IX. 109.

In July, 1892, an attache of the Swiss legation at Washington was

arrested at Bay Ridge, Md., bv a deputy sheriff, on the complaint of a

woman who, having lost her pocketbook, which was afterwards

found, charged the attache with having taken it. The deputy sheriff,

though advised by the attache of his official character, took him
l)efore a magistrate for examination, and, besides searching his pock-

ets and examining their contents, declined to send to the Department

of State at AVashington a telegram which the attache gave him with

the money to pay the necessary charges. The Department of State,

on being acquainted with the facts, expressed its regret and submitted

tlifi nuitter to the goveriwr of Maryland, who caused the deputy

sheriff to be discharged and expressed regret at the occurrence. -The

Swiss (Tovernment treatetl this action as a satisfactory termination of

the incident.

For. Rel. 1892, 521-52(5.

(2) civir. PKOCESS.

§ 6(>1.

The Danish charge d'affaires having rei)resented that a notice had

been .served upon him of his enrollment in a company of the l*ennsyl-

vania militia, Mr. Madison wrote to the governor of Pennsylvania

that the exemption of ])ublic ministers from jiersonal ser\ice or impo-

sition of the kind in question having been unifoi'udy admitted in the

United States, it was ])robable that a mistake had been nuule which

Would readily be rectified.

Mr. Madison, Sec. of State, to Gov. McKean, May 0, 1805. 14 MS. Dom.

Let. 401.

In 1873, Mr. Jay, American minister at Vienna, hearing that the

apartment in which he lived, and which he hail leased for a certain

term, had been offered for sale, desired for this and other reasons to

ascertain whether he could terminate his tenancy at an earlier day.
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By the Austrian law, as it appears, a special court was established for

certain classes of persons, including those who possessed extraterri-

torial privileges, of which court a Mr. I^esta was grand marshal.

Mr. Jay, understanding that Mr. I^esta was appointed to advise the

diplomatic representatives in respect of their rights and procedure,

and being desirous '* of observing carefully the usages and laws of

the Empire," consulted him and Avas advised that he had a right to

give a notice of termination of the lease and was informed of tlie time

and manner of giving it. Notice was accordingly given on Mr. Jay's

liehalf through the proper court on the blank forms used for the pur-

pose; and, in accordance with the Austrian law, the notice was

accompanied with an order of the court to the landlord to file objec-

tions within eight days, in default of which the notice "would enter

into force.'' The landlord, on being served with the notice, filed

objections, and an order was then issued by the court directing both

parties to appear pursuant to law under penalty of the appointed

legal consequences. When this order was sought to be served on Mr.

Jay, he asserted his diplomatic immunities and declined to appear in

the court, and appealed to the foreign office for protection against

its jurisdiction. The Department of State, when acquainted by Mr.

Jay, at this stage of the proceedings, with what he had done, in-

structed him, March 9, 1874, that if he was plaintiff in the case, it

Avould seem to be impracticable to avoid The inference that he had

consented to the jurisdiction of the court; but that, if he was defend-

ant, such jurisdiction might be i-esisted on grounds of international

law ; byt the Department added that the facts before it did not

enable it to form a correct decision. The Department, in using the

terms " plaintiff" and " defendant," intended to convey the meaning

that if Mr. Jay had invoked the process or aid of an Austrian court

to enforce a right or to repair an injury, or to deteriiiine a doubtful

question as to his legal rights under a contract, he would be regarded

as plaintiff and as having consented to the jurisdiction of the

tribunal.

Mr. Jay contended, however, that he did not and could not, within

the rules of international law, enter into the litigation in question

without the assent of the authorities of the United States. The
Department of State replied that, while it doubtless might have been

proper to have abstained from all proceedings till he had consulted

his Government, it was equally clear that the rule was " one of pro-

priety, affecting the minister in his relations to his own Government,"

and that a minister might " subject himself to the proceedings of a

court, without the knowledge and against the will of his own Govern-

ment." " Your liability," said the Department, " under your lease

and your reasons for desiring to be released from it were matters
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Avliicli affected you and you alone. ... It. was yourself who
requested the issue of the notice to your landlord and the aid of the

court, and invited the filing of objections; and it was to your de-

mand, signified formally through the court, that your landlord

replied. No proceedings had been commenced against you, and none

Avere attempted." This conclusion, said the Department, was not

altered by the fact that the court, in an opinion of April 29, 1874,

while stating that Mr. Jay had acknowledged the competency of the

jurisdiction by filing his notice, also expressed an opinion that envoys

were subject to the provisions of the Austrian law concerning land-

lord and tenant. It was not possible to say which particular ground

was deemed more conclusive by the court, but it was evident, said the

Department, that the court held that the filing of the notice was a

submission to the jurisdiction. It seems, that at one stage of the

controversy, the foreign office informed Mr. Jay that it admitted his

right to decline the jurisdiction of the court, and that the court had
been so advised, but this infonnation was coupled with the stateuient

by the foreign office, that it could not control the action of the court;

and the result showed, said the Department, that the opinion of the

foreign office, as to Mr. Jay's right to decline the jurisdiction of the

court, was not concurred in by the latter. In conclusion, the Depart-

ment said

:

" The tendency of opinion in regard to innnunities of diplomatic

agents is believed to be strongly toward restricting them to whatever

may be indispensable to enable the agents to discharge their duties

with convenience and safety. The extreme doctrine of immunity,

which was the necessity of an age of barl)arism and of the intercourse

of uncivilized nations, has happily yielded to the progress of Chris-

tianity and of modern civilization. The practical application of the

doctrine, as among Christian peoples, should be confined to cases of

the greatest importance.

"An envoy is not clothed with diplomatic imuumity to enable him to

indulge with imj)unity in personal controversies, or to escape from

liabilities to whicli he otherwise might be sul)jected.

" The assertion of these immunities should be reserved for inor(» im-

portant and delicate occasions, and should never be made use of when

the facts of the particular case can expose the envoy to tlie sus|)i(ion

that private interest or a desire to escape personal or ])ecuniai-y

liability is the motive which induced it. . . .

" In rej)ly to your request for further instructions, the Dej)artm(Mit

enjoins upon you to abstain from further efforts to make your litiga-

tion the cause, the question, or the occasion of (li))lomatic controversy,

or for the assertion of diplomatic innnunities. The suit liaving been

inaugurated by your appeal to the court, is regarded as a case of con-

teijtious litigation, and it and the consequences from it are to be
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treated by you as other purely personal matters are to be treated, and

must be adjusted accordingly.''

Mr. Flsb. Sec. c»f State, to Mr. .Jay, niiii. to Austria-Hungary, No. 457,

Deo. 29, 1874, MS. Inst. Austria, II. 289, 290.

"Mr Wlieaton's case (in Prussia) was a nuK-h stronger one than yours.

It liad the appearance at least of involvinf;; tlie (juestion of (lii)lo-

inatic immunities ; his etTects had been seized and detained, not for

rent hut for indemnity for alleged injuxy to the house; but the con-

troversy was ternynated, tlie huidlord restoring; the efftn-ts on pay-

ment of compensation for tlie injury alleged to have been done."

(Mr. Fish, Sec. of State, to Mr. .Jay, private and unofficial, Oct. 26,

1874, MS. Inst. Austria, 288.)

]Srr. Jay subsequently reported that a hew suit or proceeding had

been commenced by his late landlord for the recovery of rent alleged

to be due, which suit, though the parties were the same, was a dis-

tinct proceeding resting on different grounds from the previous one;

that he had declined to appear in the proceeding, and had been noti-

fied that a curator had been appointed for him ; that he had trans-

mitted the papers to the foreign office, and invoked its protection

;

and that the foreign office, by a note of December 12, 1874, had ad-

vised him that it had taken steps " to make Valid in legal form the

incompetency of the district court for the adjudication of a personal

suit directed against the envoy." The Department of State replied

that if the new suit was entirely independent of the previous one, and

Mr. Jay had done nothing to submit himself to the jurisdiction of the

'^ourt, it was believed to be his right, in case he chose to avail himself

of his immunity as minister of the United States, to claim exemption

from the jurisdiction or the process of the court, and that in this view^

it w^as permissible that he should inform the foreign office of the facts

and request its interposition. The Department, however, added: "It

was not advisable that you should enter into a lengthy correspondence

on the general questions already discussed or other kindred .subjects;

and so much of your correspondence as is reported in your No. 838

concerning your former suit, is in Violation of the instructions of the

Department. It is anticipated, from the declarations of the foreign

office, that steps have been taken to arrest the j^roceedings and that

the question may now be disposed of."

Mr. Fish, Sec. of State, to Mr. Jay, min. to Austria-Hungary. No. 4t».'^.

Jan. 1.3. 187."), MS. Inst. Austria, II. .SIC.

" It is understood that the litigation in which you have been involved

with your landlord is now disposed of. and therefore it is deemed

advisable that you abstain from any further correspondence with

the foreign office on the subject of that litigation." (Mr. Fish, Sec.

of State, to Mr. Jay. min. to Austria-Hungary, No. 470, Feb. 20, 1875,

MS. lust. Austria, II. 328.)
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In replying to an inquiry of Mr. Jay, after his return from the mission to

Vienna, as to what "protection " tlie Dei)artnient of State would jrive

in case he should in future visit Austria-Hungary as a private citi-

zen, Mr. Fish said that on complying with tlie requirements of law
he would be " entitled to a passport as a private citizen and to such
protection as it carries with it." (Mr. Fish, Sec. of State, to Mr. Jay,

April 5, 18TG, 112 MS. Dom. Let. 561.)

August 5, 1878, Mr. Barrett, a justice of the peace of Saratorra

County, N. Y., issued a summons in debt at the suit of one Sailor, a

livery stable keeper, for a small amount, against the Manpiis Man-
tilla, the Spanish minister in the United States, requiring the latter

to appear on the Tth of the same month to answer. The minister at

once admitted the service and returned the summons to the justice

with a communication calling his attention to sections (587. ()88. 40()3,

and 4064, R. S., which the minister transcribed. On the papers thus

forwarded, the justice endorsed: "The Court decides that a Spanish

minister is just as liable to answer in this court for the payment of

his debts as any other person.—William C. Barrett. Justice of the

Peace." It does not api:)ear, however, that any further jiroceedings

were taken. Mr. P^varts sent the papers to the Attorney-Cireneral,

referring to Barrett's persi.stence in exercising his judicial functions

after having been informed of the laws of the ITnited vStates on the

subject, and said that, up(m the matter being brought to the attention

of the governor of New York, measures doubtless Avould be taken to

stay further proceedings and to j)revent the recurrence of like pro-

ceedings in the future; but that, shoidd the authorities of New York

fail to act on this suggestion, it might be necessary to determine

what course it would be j^roper to pursue towards the justice of

the peace and other parties to the proceedings, under the hnvs of the

United States.

Mr. F. W. Seward. Acting Sec. of State, to Mr. Devcns. Aug. l."J. 187S, 124

MS. Dom. Let. ."j04.

The Department of State having been officially informed that the

sheriff of Newport County, R. I., had made personal service of judi-

cial process upon Mr. Bartholomei. Russian minister in the United

States, in a civil action, Mr. Blaine declared that the service in ques-

tion was clearly a violation of diplomatic privilege and suggested

to the governor of Rhode Island that, if the suit should be followed

up. the attorney-general of the State should be instructed to appear,

not as the representative of the Russian minister.' but e.x officio, and

call the court's attention to tlie minister's privilege and move for the

termination of the proceedings. Mr. Blaine added that, while the

l)rovisions of the i\ct of 1790 in terms related to the extreme case of

aft attempt to arrest the person or attach the i^roj^erty of a foreign
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minister, yet it was clear that the service of any process on such a

minister was " an infringement of his privilege and an abuse of the

process of the court."

Mr. Blaine, Sec. of State, to the gov. of It. I., Oct. 31, 1881, and Nov. 21,

1881, 139 MS. Doni. Let. 442, G.34.

The governor of Rhode Ishind referretl Mr. Blaine's letter of the 31st

of October to the attorney-general of the State, and assured Mr.

Blaine that proper steps would be taken to call the attention of the

court to the alleged abuses of privilege, in case the process should

be entered at the term of court to which it was made returnable.

Mr. Blaine sent a certificate of the official character of the Russian

minister to the goA-ernor for use before the court. (Mr. Blaine, Sec.

of State, to Mr. Bartholoniei, Russian min., Nov. 23, 1881, MS. Notes

to Russia, VII. 375. See, also, Mr. Hitt, Act. Sec. of State, to Mr.

Bartholomei, tel., Oct. 3, 1881, id. 370.)

The offense described in sees. 4063 and 4064, Revised Statutes, is

not complete until execution of the writ. The mere issuance of a

writ without anything more would not, under the law of nations,

be deemed an invasion of diplomatic rights. A letter informing the

minister that the Avrit has been issued may be an affront, but is

not more so than a dunning letter or a threat to sue. In such a

case, the writ not having been served, the annulment of the execu-

tion and judgment exhausts the power of the court, and the stat-

utes of the United States do not afford any further redress.

Mr. Brewster, At. Gen., to Mr. Frelinghuysen, Sec. of State, July 3, 1883,

MS. Misc. Let.

See Mr. Frelinghuysen, Sec. of State, to Mr. Brewster, At. Gen., June 21,

1883, 147 MS. Doni. Let. 30(5. ^Mr. Brewster's opinion was written

in reply to this letter which propounded several questions, one of

which was whether the marshal, in whose hands a writ issued on

a judgment was placed for execution, was an " officer concerned in

executing it," in the sense of sec. 4064, Rev. Stat., when in fact it

was not executed, but only an attempt was made to execute it l)y

the marshal's serving notice on the minister.

" If the marshal of the court had seized your person or seized your

goods, he would, as such an officer, have been liable; but to make
the offence cognizable and punishable under the se<'tions referred to

(Rev. Stat, sees. 40G3 and 40(!4), the writ must be in fact executed."

(Mr. Frelinghuysen, Sec. of State, to Mr. Preston, Haytian min.,

July 10, 1883, MS. Notes to Ilayti, I. 301.)

Sees. 4063 and 4064, Revised Statutes, do " not in any case impose

a penalty on the judge who may hear a suit to which a foreign min-

ister is defendant. The penalties prescribed are solely applicable to

every person by whom a writ of execution is sued out, whether as

p&rty or as attorney or solicitor, and to every officer concerned in

executing it."

Mr. Frelinghuysen, Sec. of State, to Mr. Preston, Haytian min., July 10,

1883, MS. Notes to Hayti, I. 301.
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As diplomatic officers are exempt from process in civil suits by a

statute which neither the courts nor the executive can dispense with,

the Department of State can not aid the courts in enforcing the pay-

ment of debts by diplomatic officers. The only way the Department
can intervene is by asking for the officer's recall. " In order, how-
ever, to warrant such a step, the person involved would have to be

shown to be guilty of such misconduct as to make his presence in this

country in a representative capacity undesirable. His failure to

discharge a debt at a particular time would not, it is tliought, be alone

a sufficient ground for such serious international action."

Mr. Rives, Assis. Sec. of State, to Messrs. Merrill & Rogers. July 19, 1888,

1G9 MS. Dom. Let. 190.

The statement in Lawrence's Principles of International Law, p.

283, that, in case of the misconduct of a diplomatic officer, '' the rem-

edy by diplomatic complaint, or an appeal to the courts of the am-

bassador's own country, will generally be sufficient," ''" obviously

relates to such grounds of complaint, in the case of an envoy actually

accredited to and received by the complaining State, as would suffice

to make him persona non grata to the government which has to

transact business with him." Where the person complained of is no

longer envoy, there exists " no diplomatic right to complain of his

personal conduct."

Mr. Hay, Sec. of State, to Mr. Renick, Feb. 2U, 1900, 243 MS. Dom. Let.

224.

The claust^ in the Constitution (second section, third article) that

the judicial power of the United States extends to all cases affecting

ambassadors, other public ministers, and consuls, confers a public,

not a personal, privilege, and is not waived by an omission to plead

it in a State court of the first instance.

Davis V. I'ackard. 7 I'et. 27(!.

The President will not interfere with judicial proceedings between

an individual and the connnissioner of a foreign nation where the

controversy may have a legal trial, unless the suit grew out of acts

done by the commissioner in pursuance of his connnission.

Lee, At. Gen. 1797, 1 Op. 8L

Any person who executes ])rocess on a foreign minister is to be

deemed an officer under section 'li\ of the act of 171)0 (1 Stat. 117:

E. S. §4064), and in such case sricnfcr need not be proved, nor is

submission of the minister any defense.

United States r. I?onner, Baldwin. 2.34.

H. Doc. 551—vol 4 41
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Whore a public niiiiister is a partner in a firm, an aetion ean not be

l)ronght against the firm on a firm debt in a State court. An inten-

tional nonservice of summons on such minister will not give juris-

diction, and he can take advantage of the want of jurisdiction, in

such a case, b}' a petition on his part for an order dismissing the

complaint.

Uo Tnu-y, 40 N. Y. Super. Ct. 48.

A writ of summons in an action can not be issued against, and

therefore the statute of limitations does not commence to run in favor

of, the ambassador of a foreign state while he is accredited to Great

Britain, or during such time after his recall as is reasonably occupied

by him in Avinding up the affairs of his embassy and leaving the

country.

Musurus Bey c. Gadban. L. K. (1804) 1 g. 1$. 533.

(3) GIVING OF TESTIMONY.

§ GG2.

"A diplomatic rei:)rescntative can not be compelled to testify, in the

country of his sojourn, lx>fore any tribunal whatsoever. This right

is regarded as appertaining to his office, not to his person, and is one

of wdiich he can not divest himself except by the consent of his gov-

ernment. Therefore, even if a diplomatic representative of the

United States be called upon to give testimony under circumstances

which do not concern the business of his mission, and which are of a

nature to counsel him to respond in the interest of justice, he should

not do so without the consent of the President, obtained through the

Secretary of State, which in any such case Avould probably be

granted."

Instructions to Diplomatic Otlicers (1807). § 48. j). li).

See 'Sir. Fish. Sec. of State, to yiv. Turner, niin. to Liberia. No. 10, April

2, 1872. :MS. Inst. Lil)eria, I. 02.

An attache of the Danish legation in the United States instituted

in the United States district court at Philadelphia a criminal j)ros-

ecution against a local officer for the violation of his diplomatic

privilege, in the service upon him of legal process in an action for

debt. The Danish charge d'affaires subsequently asked that the

United States district attorney at Philadel])hia be instructed not to

require the })ei'sonal attendance of the attache to give testimony in

the case. The Department of State, in reply, adverted to the cir-

cumstance that the prosecution was instituted at the instance and

upon the information of the attache himself to vindicate and estab-
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lish the I'ights Avhich he chiiined ])T reason of his official station, and

expix'ssed the opinion that it was competent for the court and was
" its exchisive right and j)rovince to dispense or not, according to its

view of the groinids upon which tlie exemption is chiimed, with the

personal attendance" of the attache. The I)ei)ai'tment therefore

declined to instruct the district attorney as re((iiested, and added

thiit it must necessarily he left to the court and jury to decide u])ou

the sufficienc}' of the j)roof which that officer should furnish if lie

should decide to dispense with the personal attendance of the attache.

Mr. Van lUu-i'u, Sec. at State, to Mr. liille, Danish charj^e d'affaires, Uct.

2:\, 18:!U, MS. Notes to For. Legs. IV. 312.

"A case of homicide having occurred at AVashington, in ISoG. in

the presence of the Dutch minister, whose testimony was deemed

altogether material for the trial, ' and inasnuich as he was exempt

from the ordinary process to compel the attendance of witnesses.' an

application was made by the district attorney, through the Secretary

of State, to M. Dubois to appear and testify. The minister having

refused, by the unanimous advice of his colleagues, in a note of the

lltli of May, ISoG, to the Secretary of State, to aii])ear as a witness,

Mr. JVfarcy instructed. May 15, ISoC), Mr. Belmont, minister of the

United States at The Hague, to bring the matter to the attention of

the Netherlands (Jovernment. He says, that ' it is not doubted that

both by the usage of nations and the laws of the United States, ^l.

Dubois has the legal right to decline to give his testimony; but he is

at perfect liberty to exercise this j)rivilege to the extent re<iuested,

and by doing so he does not subject himself to the jurisdiction of the

country. The circumstances of this case are such as to ai)i)eal

strongly to the universal sense of justice. In the event of M. \"an

Hall's suggesting that M. Dubois might give his deposition out of

court in the case, you will not omit to state that by our C\)nstiltition.

in all ci'iminal prosecutions, the accused has the right to be confronted

with the witnesses against him. and hence, in oi'dei" that the testi-

mony should be legal, it must be given before the court.' M. ^ an

Hall, June !), ISoC), in a note to Mr. lielmont, declined authorizing

the minister to appear in court. He said that, 'availing himself of

a prerogative generally conceded to the members of tiie dii)l()matic

body, and recognized also by the laws of the Republic, as adveited

to by Mr. IMarcy, M. Dubois refused to apjx'ar before a court of

justice; but Ixung desirous to at once I'cM'onciie that pivrogative with

the requirements of justice, he suggested a middle course of action,

and jiroposiMl to Mr. Marcy to give his declaration uudei- oath, should

he be authorized to that effect by the (iovernment of (he Nether-

lands. After taking the King's orders on the subject. T did not hesi-

tate to give such authority to M. Dubois, approving at the same time,
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and formally, the line of conduct which he pursued on that occasion.'

M. Dubois addressed a note to. Mr. Marcy, on the 21st of June, stating

that he was authorized to make his declaration under oath at the

Department of State, adding, ' it is understood that, on such an occa-

sion, no mention is to he made of a cross-examination, to which I could

not subject myself.' The declaration was not taken, as the district

attorney stated that it would not be admitted as evidence."

Lawrence's Wlieaton (18<«), :?9:5, m4.
The correspoiuleiK'e of the govermnent of the Netherhuuis, hi refushig to

allow its diplomatic agent to testify in the criminal courts of the

United States, is given in S. Ex. Doc. 21, 34 Cong. 3 sess.

See, also, Dana's Wheaton, § 225, note 125.

" No objection is seen to your giving your testimony of your own
accord in the case referred to [pending in a court of justice at Flor-

ence], or in any other place where it might be necessary for the pur-

poses of justice. If, however, there should be any attempt, directly

or indirectly, at compulsion in the matter, you would be expected to

assert your privilege as a diplomatic agent, and in that you would be

sustained by this Government."

Mr. Fish, Sec. of State, to Mr. Marsh, min, to Italy, No. 547, Nov. 1, 1876,

MS. Inst. Italy, II. 1.

Baron von Gerolt. Prussian minister, having complained of the refusal of

a justice of the peace in the District of Columbia to issue a warrant

for the aiTest of a German named Duplessis, who was alleged to have

threatened or connnitted violence on the minister or his Iiousehold, the

matter was referred to the Attorney-General of the United States for

his opinion as to the right of a justice of the peace to issue a warrant

for the arrest of an individual uj)on a mere declaration, unaccompanied

by iuiy oath, of a member of the diplomatic lK)dy. The Attorney-Gen-

eral held that the justice of the peace was justified in his refusal to

issue a warrant without an oath of some person against the allege<l

aggressor. The Department of State, in communicating this ojiinion

to the Prussian minister, observed that if a diplomatic agent should be

the only person who had witnessed the acts of an aggressor in such

a case, and therefore the only person capable of testifying in regard

to them, it could not be perceived " why it should be considered

incompatible with either his dignity, or the exemption from the juris-

diction of the country to which he is entitled, for him voluntarily to

offer his testimony in the usual form." (Mr. Hunter, Act. Sec. of

State, to Baron von Gerolt, Aug. 2, 1852, MS. Notes to German
States, VI. 310.)

On the trial of Guiteau, Seiior Comancho, minister from Venezuela,

who was present at President Garfield's assassination, was called as a

witness for the prosecution. Before he was sworn the following state-

ment was made by the district attorney

:

"If your honor please, before the gentleman is sworn, I desire to

state, or rather I think it due to the witness to state, that he is the min-



§ C62.] EXEMPTION FROM GIVING TESTIMONY. 645

ister from Venezuela to this Government, and entitled under the law
governing diplomatic relations to be relieved from service by sub-

poena or sworn as a witness in any case. Under the instructions of

his Government, owing to the friendship of that Government for the

United States, and the great respect for the memory of the man who
was assassinated, they have instructed him to waive his rights and
appear as a witness in the case, the same as any witness who is a citi-

zen of this country."

Guiteau's Trial, I. 1.36.

Early in the morning of December 31. 188G, a robberj^ was com-

mitted in the house of the Chilean minister at Washington. Later

in the day the minister addressed a note to the Department of State

expressing his appreciation of the action of the police in promptly

effecting the arrest of the culprit, who proved to be a person formerly

in the minister's employ as a servant. In acknowledging the receipt

of the minister's note, the Department said : "Although fully aware of

the immunity from judicial citation which pertains to your position

as the envoy of a foreign government, yet inasmuch as our constitu-

tional procedure requires that a person accused of crime shall be

confronted with the witnesses against him, and as yourself and the

members of your household are best qualified to give the evidence

necessary to prevent a possible miscarriage of justice, I may be per-

mitted to express the hope that you will courteously ofler your aid

toward the vindication of the laws in this case.'"

Mr. Porter, Acting Sec. of State, to Mr. (Jana, Cliilean luin.. ,Ian. .">, 1887,

MS. Notes to Chilean Leg. VI. :V>2.

See Mr. Brent, chief clerk, to ]\[r. Williams, V. S. attorney at Baltimore,

July 22, 1828, 22 MS. Dom. Let. 248.

November IG, 1893, the judge of the second civil court at the City

of Mexico addressed certain interrogatories to the minister of the

United States in a civil suit then pending. One of the inquiries was

whether the Congress of the United States had on a certain day

passed an act imposing a certain duty on inii)<)rt(>d oi-es. and another

was whether the minister had authority from his government to

testify in the case. The charge d'affaires ad interim of the ITnited

States answered the various interrogatories, giving the information

that was sought by them; but the in(]niry whether he was authorized

by his government to testify he answered in the negative. The

Department of State declined to a])prove his action, saying: " It is a

well-established rule that no ])ublic minister can testify in a civil or

criminal case without the authorization of his government. More-

over, he can not even testify as a private individual, for he may not
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waive liis official character and iiuniunities without express author-

ization of his government."

Mr. r.i-eshani, Sec. of State, to Mr. (irny, iiiin. to Me.xlt-o, Jan. 12, 1894,

For. Hel. 18!)1, 42().

Mr. Iddings, secretary of the American embassy at Rome, having

inquired whether lie shoidd give testimony against a pickpocket, as

desired by an Italian court, Mr, Adee, Acting Secretary of State,

replied that his testimony might be given on terms consistent witli

his representative dignity, and that, unless an examination in oi)en

court was indispensable, the giving of his personal dejx)sition at the

embassy was preferable. Mr. Tddings subsequently reported that his

deposition was to be taken at the embassy by the judge before whom
the case was pending.

For. Rel. 1901, 802-:)03.

(4) PROPERTY.

§ f)G3.

" Immunity from local jurisdiction extends to a diplomatic repre-

sentative's dwelling house and goods, and the archives of the mission.

These can not be entered, searched, or detained under process of local

law or by the local authorities."

Instructions to Diplomatic Officers of the T^nited States (1S97), § 49, p. 19.

See Mr. Iliuiter, Aft. See. of State, to Mr. Addison, .July 31. 18.12, 40 MS.

Doni. Let. 2(n ; Mr. Wel)ster. See. of State, to Mr. Fendall. 40 MS.

Doni. Let. 304; Mr. Seward, See. of State, to Gen. Scott, July 10,

1801, M MS. Doin. Let. 277.

" If a diplomatic representative holds, in a foreign country, real or

personal* jii-operty aside from that which pertains to him as a minister,

it is subject to the local laws."

Instructions to Diplomatic Officers of the United States (1897), § 47, p. 19.

The persons and personal eifects of foreign ministers, of their

families and attaches, are exempt from seizure, arrest, or molestation,

both by the law of nations and by act of Congress. A hotel keeper

therefore can not prevent an attache from removing his personal

effects from the premises; and any attem[)t to do so would be pun-

ished by the courts.

Toucey, At. (ien. 1849, r> Op. 09.

While Mr. Wheaton was minister to Prussia the owner of the

house in which he lived claimed the right to detain his goods found

on the premises at the exi)iration of his lease, in order to secure the

payment of damages alleged to be due on account of injuries done to
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the house during the contract. The hmdlord chiimed this right under
the Prussian civil code, which gave the lessor, as a security for the

rent and other demands arising under the contract, the right of a

pfmidglciuhiger upon the goods brought by the teiumt upon the prem-
ises and there remaining at the expiration of the lease. By the same
code " a real right, as to a thing belonging to another, assigned to

any person as security for a debt, and in virtue of which he may
demand to be satisfied out of the substance of the thing itself, is

called Un terpfcmdsrech ty

The Prussian Government decided that the general exemption of

the personal property of a foreign minister from the local jurisdiction

did not extend to the case in question, where, it was conteiuled. the

right of detention was created by the contract itself and by the legal

effect given to it by the local law. This position was combatted by

Mr. Wheaton, on the ground that it placed members of the diplouiatic

corps on the same footing with the subjects of the cotuitrv, as to the

right which the Prussian code conferred on the lessor of distraining

the goods of a tenant to enforce the performance of a contract; and

that it violated the iunnunities to which dijilomatic officers were

entitled. The l*russian (Jovermnent replied that no Prussian author-

ity had pretended to exercise a right of jurisdiction over the property

of the minister; tliat the (juestion at issue was that of the legal rights

established by the contract of hiring between the landlord aiul the

tenant, and that to determine this (luestion there could be uo other

rule than that of the civil law of the country where the contract was

made.

The controversy was ended as between t'lie parties by the landlord

restoring the minister's ell'ects on j)ayuient of a reasonable compcMisa-

tion for the injury done to the premises. The Prussian (Jovermnent,

however, ])roposed to submit to the (ioveiMunent of the Tnited States

the question whether, if a foi-eign minister in the Tnited States should

enter into a contract with an American citizen under which, by the

laws of the land, such citizen ac(iuired a /vv// rujltt {rlroit irel) over

personal property {hicus mohillers) belonging to the minister, the

American (irovernment would undertake to (lei)i'ive such citizen of

his "real right" at the instance of the minister. The (loxiM-nuKMit

of the Pnited States answered that, if there was only an implied

contract, growing out of tlu' relation of landlord and tenant, by which,

under a nnniicii)al law, a tacit lien upon the fui-niture was given, and

no express hy|K)thecati<)n. still less any gi\ing in pledge, which

imi)lied a transfer of possession by way of secui'ity for a debt, the

view taken by ]^Ir. Wheaton was deemed correct, and was in accord-

ance with the rule laid down in the act of Congress of 1T1»(). The

Prussian Government rejoined that its opinion upon the point in

controversy remained unchanged by the authorities that had been
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cited; that the question was not one of the exercise of jurisdiction

over a diplomatic representative, but whetlier a lessor, by exertin<i^ his

ri^ht of retention, had committed a breach of the minister's privileges

for which he might be brought before the competent judge and

compelled to restore the eifects retained by him.

Wheaton's Elements of Int. Law, Dana's ed.. sees. 228-241, pp. .307-.'il9.

"If Mr. Wlieaton had pledged the articles to the landlord hy a oontract,

he n)iglit be considered as having waived his official privilege in

respect to them. liut if the landlord had only a lien by force of

general law, and that lien was only a right, to enforce which he was
obliged to invoke the aid of a court and use its process, the question

was not an abstract one of civil law on the existence of the lien, hut a

question of public law. whether compulsory process shall be pernutted

by a state against property i» that itrcdicainrut, whatever be the

nature of the claim." (Note by Mr. Dana, Dana's Wheaton, sec. 241,

p. 319.)

See Grotius. De Jure Belli ac Pacis, lib. II., cap. 18, § 0; Kynkershoek, De
Foro Legatorum, cap. J), §§ 9, 10; Vattel, Droit de Gens, liv. IV.,

ch. 8, § 114; Foelix, Revue du Droit Franc;ais et l^]tranger, tom. II. 31.

That a municipal law, giving a landlord a "real right" (droit rM) as

to personal i)roperty belonging to a diplomatic agent, can not abridge

the innniuiities of the latter under the law of nations, is maintained

in Mr. I.egare, Sec. of State, to Mr. Wheaton, min. to I'russia, No. 43,

June 9. 1843, MS. Inst. Prussia, XIV. 52.

The Venezuelan mini.ster in the United States having inquired

whether the deed for a house, which he had purchased in New York

for a residence during his diplomatic mission, could be recorded in

his name as minister of Venezuela in the United States, the Depart-

ment of State replied that the acquisition and sale of real property in

the United States was governed by the laws of the respective States,

and that the domicil of a diplomatic representative was safe from

intrusion, whether occupied by him as owner or tenant.

Mr. Seward, Sec. of State, to Mr. Bruzual. Sept. 24, 18G4, MS. Notes to

Venezuela, I. 91.

See, also, Mr. Seward, Sec. of State, to Conuuander de Figaniere, June

20, 18G5, MS. Notes to Portugal, VI. 218.

2. Persons Entitled to Exemptions.

(1) the minister and his household.

§ 064.

" The personal immunity of a diplomatic representative extends to

his household, and especially to his secretaries (li. S. sees. 4003,

4004)."

Instructions to Diplomatic Officers of the United States (1897). § 53. p. 21.

See, also, United States v. Beuner, Baldwin, 234 ; Ex parte Cabrera,

1 Wash. C. C. 232.
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" It is customary for a diplomatic rcprescutativo to furnish to the

local government a list of the members of his household, including

his hired servants, with a statement of the age and nationality of

each. When this is requested, it should always be given."''

Instructions to Diplomatic Officers of tlie United States (1S()7). § Tm. p. 121.

See, as to Moliannnedan countries, id. § ;")(!, ]). 21.

" § 8. The secretaries of embassy and legation are especially en-

titled, as official i)ersons, to the j)rivileges of the diplomatic corps

in respect to their exemption from local jurisdiction. ' The ambas-

sador's secretary,' says Vattel, 'is one of his domestics; but the

secretary of the embassy has his commission from the sovereign him-

self, which makes him a kind of public minister, and he, in himself,

is protected by the law of nations, and enjoys immunities independent

of the ambassador, to whose orders he is indeed but imperfectly sub-

jected, sometimes not at all, and always according to the determi-

nation of their common master.'
"

Ilalledv. Int. Law (;'>d ed.). by Bal<er. T. eh. 10. p. .-^20, citing Vattel, Droit

des Gens, liv. iv. ch. i.x. § 122.

" § 9. The attaches, and the wife and family of a minister, partici-

pate in the inviolability attached to his i)ublic character. ' The
persons in an ambassador's retinue," says Vattel, ' i)artake of his

inviolability; his indej^endency extends to all his household; these

])ersons are so connected with him that they follow his fate. They
de])end immediately on him only, and ai'e exem])t from the juris-

diction of the country into which they would not have come, but

with this reserve. The ambassador is to protect them, and when-

ever they are insulted it is an insult to himself. . . . The ambas-

sador's consort is intimately united to him, and more particularly

belongs to him than any other ju'i'son of his household. Accordingly,

she shares his independency and inviolability; even distinguished

honours are j)aid her. which in some measures could not be denied her

without affronting the ambassador. For these, most courts have a

fixed ceremonial. The regard due to the ambassador comnnmicates

itself likewise to his chihh'en, who also |)ai'take of his imnninities.'
"

Ilalleck. Int. Law ('M ed.), l).v Ualvcr, I. .•'.2!t. citini: 'r()u<('y. At. Cen.,

.") Op. <)!) ; Merlin, Uepertoii-e. verb. " .Miiiistre ruhlic." sec vi. : Vatlel.

Droit des (Jens, liv. iv. cli. ix. S 122.

"An aiK'iit has not the privilei,'e of legation inili^ss he be accredited."

(Ibid. I'.aker's note.)

The late governor of (luadaloupe, who had caused a vessel to be

seized and condemned, is not exempt from suit and arrest in the

courts of I'ennsylvania whilst here as a prisoner to the British forces
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on parole; and if the circumstances attending the seizure were such

as will constitute a defense, they nuist be pleaded.

If the seizure was an official act—done under color of the powers

vested in him as governor—that will be an answer, as the extent of

his authority could be determined only by the constituted authorities

of his own nation; but it is not a case for the interposition of the

government.

Bradford. At. (Ion.. 1704, 1 Op. 4r^.

A foreign naval officer is not privileged from arrest.

Bradford, At. Ooii.. 1704, 1 Op. 40.

The Supreme Court, in the exercise of its discretion, will refuse a

writ of certiorari to the supreme court of the District of Columbia,

to bring up the proceedings under an indictment there preferred

against one who was consul-general of the Swiss Confederation and

its political agent for the United States, but who has resigned his

office at the request of his government, it not appearing what his

duties were as a political agent.

Ex parto Ilitz, 111 U. S. 7GG.

In February, 1886, the minister of foreign affairs of Honduras
transmitted to Mr. Jacob Baiz, a citizen of the United States, then

holding the office of IToncluranean consul-general at Ncav York, an ap-

pointment as charge d'affaires of the Republic to the Government of

the United States. The Secretary of State refused to receive Mr. Baiz

in the latter capacity, on the ground that the immunities and privi-

leges of a foreign minister made it inconvenient that a citizen of the

country should enjoy "so anomalous a position;"" but permitted him
to correspond with the Department of State on whatever diplouuitic

business might arise, in view of the circumstance that the office of

minister was for the time being unfilled. Mr. Baiz then asked to be

recognized as " charge d'affaires ad ]ux\ or as diplomatic agent of

Honduras, for all practical as well as official purpo.ses," l)ut Avitliout

relief from the " duties and responsibilities incumbent on a citizen of

the United States." The Secretary of State replied that the Depart-

ment could not recognize his agency as conferring ui)on him any dip-

lomatic status, and therefore declined to recognize him as charge

d'affaires ad hoc, which would imply that diplomatic representation

was renewed in his person.

In 1887 Mr. Baiz became consul-general of Guatemala at New York,

continuing also to hold the same office for Honduras.

In January, 1889, the diplomatic representative of Guatemala,

Salvador, and Hondura.s, who was ai)pointed subsequently to the cor-

pondence between the Deiiartment of State and Mr. Baiz in 1886,
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informed the Department of State that he was about to go to Gnate-

mahi for a short time and requested the Department to allow '* the

consul-general of Ouatemala and Honduras in New York," Mr. Baiz,

to " connnunicate to the office of the Secretary of State any matter

whatever relating to the peace of Central America, which should with-

out delay he presented."" The Secretary of State granted this re(|uest

;

and in the following March information of the appointment of Mi\

Blaine as Secretary of State Avns conveyed to Mr. Baiz in a comunmi-
cation addressed to him as " Senor Don Jacob Baiz. in charge of the

legations of (iuatemala, Salvador, and Honduras."" ^Ir. Baiz ac-

knowledged the receipt of this note, subscribing himself as '' Jaco!)

Baiz, consul-general."'"' Mr. Baiz was subsequently informed in a

fimilar manner of the appointment of a new minister from the United

States to Guatemala, Salvador, and Honduras. In the list of lega-

tions in the United States issued l)y the Department of State in June.

1889, mention was nuide undei- the heads of ( Guatemala, Salvador, and

Honduras of the absence of their minister, and in a footnote there

was the statement: ''Jacob Baiz, consul-general, in charge of l)usi-

ness «f legation, Xew Yoi-k City." In other cases where the minister

was absent the name of the charge d'affairtts ad interim was given

with the fact and date of his presentation.

June :2i), 1889, a suit was bi'ought against Mr. Baiz in Xew York
by a private individual. The Dei^artment of State sul)se(iuently

declined to certify that Mr. l>aiz was at the time the suit was brought

invested with a diplomatic character.

Held, that the defendant did not uj^on the facth presented possess

a diplomatic character and that, in the al)sence of a certificate fi-om

the Secretary of State that he possessed such a ciiaracter, he was not

entitled to the innnuuities of a diplomatic oilicei- in respect of judicial

process.

In re r.aiz (ISOO). ^,^". V. S. 40:5. 10 s. ct. sr.4.

This Wiis an ai)i)licati()n by I'.ai/- for a writ ol" iiroliiltition to restrain tlie

district court from jiroccedinj; in the suit. Tlic court admitted ollicial

l)ai)ers with reference to his jml)lic character wiiicii were not l>efore

tlie district court.

Se(> IloUander r. Raiz, 41 ImmI. Rep. 7:V2.

The debtor was a lU'itish subject who uj) to .luly. 1S!»0. had car-

I'ied on business in London. In January, 1S!>1. he was appointed

by the IVr^ian ambassador an honorary attache of tlie <Mubassy.

having i)iwi()usly been consul-general for l*ersia in rjondon. and his

name was sent into the foreign office as a member of the ambassador's

suite. His appointment was in no way recognized by the Brili.di

(Jovermnent. In March, 181)1, a judgment was obtained against liini,

bv consent in an action commenced in ,July, 18!)(), in resp(>ct of trans-

actions connected with the business he carried on. A petition in
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bankruptcy was presented against him in May, 1891, founded upon
that judgment debt, and the debtor claimed immunity from all civil

process as a member of the Persian embassy. Held, that he was not

entitled to the privilege claimed, his appointment having been ob-

tained for the purpose of protecting him against his creditors, and
having been inadvertently made by the Persian ambassador.

Ex parte Cloete, 05 Law T. 102.

The wife of a secretary of a foreign legation in this country is,

while with him in his official capacity, subject, in respect to her per-

sonal estate, to the law^s of the country he represents.

Mr. Frelinghu.vsen, Sec. of State, to Mr. Lawrence. Mi\r. 31, ISaS, 14(5 MS.
Doiii. Let. 287, citing Wheat. Int. Law. 3(X)-1 (Dana's ed.) ; 4 Philli-

uiore. Int. Law. 122-3.

A British subject, accredited to Great Britain by a foreign gov-

ernment as a member of its embassy, is, unless he has been received

by the British Government upon the express condition that he shall

be subject thereto, exempt from the local jurisdiction of his^ own
country, and his household furniture is privileged from seizure for

nonpayment of parochial rates, /

Macartney r. Garlnitt, 24 Q. B. D. (1890), .368.

The certificate of the Secretary of State is the best evidence to

prove the diplomatic character of a person accredited as a minister

by the Government of the United States. But parol evidence can

be admitted to prove the period when a person was considered by the

Government of the United States as a minister.

United States v. Liddle. 2 Wash. C. C. 20.5.

(2) PERSO.NS IN minister's SERVICE.

§ 665.

Generally, a minister's servants share in his immunity; "but this

does not always apply when they are citizens or subjects of the

country of his sojourn. R. S., sec. 4065."

Instructions to I)ii)loniatic Officers of tlie United States (1807), § r>3, p. 21.

December 18, 1787, Mr. Van Berckel, minister of the Netherlands,

complained to Mr.' Jay, the Secretary of Foreign Affairs, that his

privileges as a diplomatic rei)resentative had been violated by one

John Wessels, a constable, who entered his dwelling at New York
and endeavored to arrest and carry away one of his domestics, and
who, although finally obliged to desist, ^cted in a violent manner and
used abusive and insolent expressions. Mr. Van Berckel complained
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of the action of the constable as " a most atrocious injury "' and *' a

most notorious and direct violation of the rights of nations.-'

Mr. Jay communicated Mr. Van Berckel's letter to Mr. Duane,

mayor of the city of New York, with the statement that the aggres-

sion of which Mr. Van Berckel complained Avas not the first of the

kind which that minister had experienced during his residence in the

United States, and asked that proper measures might be taken to

satisfy the minister and prevent the like improprieties in the future.

Wessels was subsequently indicted in the court of general sessions

of the peace for an unlawful attempt to arrest the domestic in ques-

tion and with breaking and entering the dwelling house of the Dutch

minister, in violation of the latter's privileges and '* contrary to the

laws of nations and the laws of the State aforesaid [New York],

and against the peace of the people of the State of New York and

their dignity." At that time there was no statute either of Con-

gress or of New York respecting a breach of the privileges of ambas-

sadors, and the indictment was found under the connnon law.

Wessels, on being arraigned, pleaded not guilty, but he subse-

quently withdrew this plea and substituted a j^lea of guilty and

invoked the mercy of the court. He was sentenced to be imprisoned

for three months.

Dip. Cor. 1783-1780. III. 4-l.'?-4r..'}.

On .June 2."), 17J)2, Mr. Van P>erckol ajjain ooniplainod of the entry of liis

house hy an oflicer for tlie purpose of servinj: [)ro('ess on one of his

servants. The Attorney-CJeneral advisetl that, by sees. 2.~» and 2<! of

the act of ('oii>;ress of 17JK), the arrest of the domestic of a pui»lic

minister was illegal, althoujrh if the domestic was an inhal)itant of

the United States and had contracteil d(>i>ts jtrior to (>nt«'rinfr the

service of the minister he was not entitled to the benefit of the act in

respect of them. The Attorney-CJeneral at the same time called atten-

tion to the fact that no one could be i)rocetHled a;rainst for such an

arrest unless the name of the domestic was re.iiistered in the olHce of

the Secretary of State and transmitted to the marshal of the district

in which Congress sat. The Attorney-CJeneral fnr.tlK'r advised that,

if the arrest should be found to be lawful, yet the entry into the

minister's house and exe<-utinf; a process would probably sustain a

prosecution. (Randolph. At. (Jen.. .Imie 2<!, 17!)2. 1 Op. 2<'>.

)

See, also. Mr. .Jefferson. Sec. of State, to Mr. Van Herckel. .July 2 and .July

12, 1792, 4 MS. Am. Let. .'WS, 407.

A slave or other i)erson subject to the authority and coutrol of

another is not privileged from being retaken by his or her superior

by engaging in the s<>rvice of a foreign minister.

Lincoln. At. (Jen.. 1S()4. 1 Oj). 141.

The entry into a minister's garden by the agent of the owner of a

slave, and there seizing and carrying away to the owner such shive.

is not such a violation of the domicile of the minister as constitutes
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a punishable offense under the crimes act of 1790. (1 Stat. 118;

R. S. §40G4.)

Lincoln, At. Gen., 1804, 1 Op. 141.

" I have had the honor to receive your letter of the 11th of this

inonth, in which you state that one of your domestics, a native of Rus-

sia, had left 5'^our service, and request the aid of tli« civil authority to

restore him to it.

" Having referred that letter to the Attorney-Oeneral of the United

States, I have now the honor to communicate to you his answer. You
will find by it, that the best disposition exists to preserve to you the

domestics attached to your household, and that thevAttorney-Cieneral

is of opinion it may be done under the existing laws. An enclosed

note from him suggests the measures necessary to be taken for the

purpose."

Mr. Monroe, See. of State, to Mr. Daschkoff, Russian charge d'affaires,

April 13, 1814, MS. Notes to For. Legs. II. G3.

" Your second question is this :
' Can the appointment as secretary to

a foreign legation of a person whether citizen or for-
Sarmiento's case. • • t • ,t -tt •

i t n i , -i t
eigner, residing in the United States, and under an

existing judgment against him, whether as princijoal or surety, for

the violation of a law of the United States, confer upon him a priv-

ilege of exemption from personal arrest in execution, upon the judg-

ment, made up before such appointment ?
'

" The 25th section of the act of Congi-ess, before referred to (of

April 30, 1790), declares void any writ or other process sued forth

against a foreign minister, or any domestic or dom-estie serrant of
such minister; which words have been luiiformly expounded by the

courts of England (under the Statute of 7th Ann., c. 12, from which
ours is borrowed) to include the caae of secretaries.

" The 26th section of the same act punishes with fine and imprison-

ment any person who shall be concerned in suing forth or executing

such writ.

" The 27th section qualifies the two former sections by this jjroviso:

' Provided, nevertheless, that no citizen or inhabitant of the Unite<l

States, who shall have contracted del)ts i)rior to his entering into the

service of any ambassador or other public minister, which debts shall

be still due and unpaid, shall have, take, or receive anv benefit of this

act.'

" It is true that Congress has no power to change the law of nations

with regard to foreigners; l)ut 1 understand this provision of the act

to be in strict conformity with tlie law of nations. In the case of

Lockwood versus Dr. Coysgarne, 3 Bur. 1070 (a case which in many
of its circumstances l^ears a strong resemblance to that under con-

sideration), Lord Mansfield cites a passage from Bynkershoek which
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is directly in point. His lordship's words, as given by the Reporter,

are these: ' BA-nkershoek, de Foro Legatonuii.^ says " That a person in

debt can not be taken into the service of a foreign minister in order to

protect him," and indeed this would give the foreign minister a

power to dispense with the ^jrivsite debts of the subject of this

country.'

" The mischief to which Lord Mansfield points is not ideal. As
little as it might have been expected from the dignity of the office, the

English books abound with instances of attempts on the part of

foreign ministers to screen debtors from their creditors l)}- the abuse

of this privilege, and some of those cases are marked with an audac-

ity equalled only by their absurdity. Thus, in one case, an attenii)t

was made to protect a debtor on the ground of his being ostler to a

foreign minister, who, it Avas proven, never kept horses; in another,

on the ground of the defendant's being coachman to a foreign min-

ister, who kept no coach ; in a third, of his being .cook to one who kept

no kitchen nor culinary implements; in a fourth, of his being gar-

dener to one who luid no garden; in a fifth, of his being a physician,

although there was no i)roof that lie had ever prescribed in liis life;

and in a sixth, on the ground of his being English chaplain to the

ambassador from Morocco, who was a Mahometan.

"While the mischief of extending this 2)rivilege to one who was

previously a debtor is palpable, there is, on the other hand, no neces-

fcity for it in relation to the honest interests of foreign nations: for

there is certainly no fair necessity that the person employed either as

secretary or domestic by a foreign minister should be a debtor.

"From these considerations, I am very clearly of the oi)ini()n that

Mr. Sarmiento remains subject to arrest for the judguieut del)t to the

U. S. contracted previous to his appointment, notwithstanding such

appointment.

"Your third question is this: 'Is there any principle in the laws

or usages of nations by which the President would be warranted in

granting a i)ardon to F. C. Sarmiento iu consideration of his a])point-

ment, subsecjucut to the judgment against him. as secretary to the

Spanish legation i

'

"Mr. Sarmiento's appointment, in luy ()i)ini()U. iuq)o.-es on the

]*resident no obligation at all to discharge from the pre\ ious judg-

ment: and if this aj)j)ointment is the only consideration foi- the dis-

charge (as your question j)uts the case) the President would not. in

my opinion, be warranted towards this nation in gi-anting the

discharge.''

Opinion of ^fr. Wirt. At. Ceii.. 1o Mr. Admns. Scr. .,f Slntr. Mmi-cIi 17.

1818, MS. Mi.sf. Let.

In reply to a letter from Mr. Adams, of .Manli "J, isi.s. 17 MS. I >oui.

Let. 128.
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October 30, 1825, Baron Maltitz, secretary of the Russian legation

at Washington, called at the Department of State and complained of

a violation of his diplomatic privileges by a constable of Georgetown,

who attempted to enter his dwelling for the purpose of executing a

warrant against one of his domestics named John Mooi-e. Mr. Clay

at once wrote to the marshal of the District of Columbia, and re-

quested him to see the mayor of Georgetown, and the constable, if

necessary, and jirevent any further proceedings to enforce the war-

rant till the circumstances of the case could be ascertained and the

question determined whether the case was " one falling within the

ordinary administration of justice or to which diplomatic privileges

appertain." It subsequently transpired that Moore was charged

wdtli assaulting and beating another person, and Baron Maltitz

agreed that he might surrender himself to the marshal of the Dis-

trict, who was to deliver him to the mayor of Georgetown to be dealt

with according to law.

Mr. Clay, Sec. of State, to Mr. Ringgold, marshal, Oct 30 and Nov. 2,

1825, 21 MS. Dom. Let. 180, 181.

" In answer to the question proposed in your letter of this day to

the Secretary, whether you can with propriety serve a writ upon

William McGinty, the coachman of the minister from the Nether-

lands, for an assault and battery stated to have been committed upon

the person of a constable of this city, while in the exercise of the

duties of his office, antecedent to the period of the said coachman's

entering into the service in which he is now engaged, I have the

honor to state, by the Secretary's directions, that the writ may be

served elsewhere than on the premises of the minister, which nuist

on no account be entered for that purpose, or at any time and place

other than that in which the coachman may be employed in the

service of the minister."

Mr. Brent, chief clerk, to Mr. Ringgold, U. S. marshal, Dec. 10, 1825, 21

MS. Dom. Let. 210.

" During Mr. Gallatin's mission at London, in 1827, an incident

occurred involving a (piestion of diplomatic })rivi-

Case of Mr. Oalia-
j^g^.^^ ^^.|jj^.jj j^.j ^^ .^,^ exposition of the British views

tin's coachman. ,, i , .. i tf- ion the rights or embassy, llis coachman was ar-

rested in his stable on a charge of assault, by a warrant from a

magistrate. The subject having been inforuially brought to the

notice of the foreign office, a comnnniication was addressed to the

secretary of the American legation by the under secretary of state,

Mr. Backhouse, May 18, 1827, in which he informed Mr. Lawrence

of the result of a reference made by order of Lord Dudley, to the

law officers of the Crown. In it it is said that ' the statute of the
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7th Anne, chap. 16, has been considered in all but the penal parts

of it nothing more than a declaration of the law of nations ; and it is

held that neither that law, nor any construction that can properly

be put upon the statute, extends to protect the mere servants of

ambassadors from arrest upon criminal charges, although the ambas-
sador himself, and probably those who may be named in his mission

are, by the best opinions, though not by the uniform practice of this

country, exempt from every sort of prosecution, criminal and civil.

His lordship will taji:e care that the magistrates are apprised, through
the pro^Der channel, of the disapprobation of His Majesty's Govern-
ment of the mode in which the warrant was executed in the present

instance, and are further informed of the expectation of His
Majesty's Government that, whenever the servant of a foreign min-

ister is charged with a misdemeanor, the magistrate shall take proper

measures for apprising the minister, either by personal communica-
tion with him or through the foreign office, of the fact of a Avarrant

being issued, before any attempt is made to execute it, in order that

the minister's convenience may be consulted as to the time and manner
in which such warrant shall be put in execution.'

"An official character was given to the preceding communication

by a note from Earl Dudley, secretary of state for foreign affairs,

June 2, 1827, in which he says that it is only necessary for him to

* confirm the statement contained in the private note of Mr. Back-

house, referred to by Mr. Gallatin, as to the law and practice of this

country upon the questions of privilege arising out of the arrest of

Mr. Gallatin's coachman, and to supply an omission in that statement,

with respect to the question of the supposed inviolability of the

premises occupied by a foreign minister. He is not aware of any

instance, since the abolition of sanctuary in England, where it has

been held that the premises occupied by an ambassador are entitled

to such a privilege by the law of nations.'

" He adds that courtesy requires that their houses should not be

entered without j)ermission being first solicited in cases where no

urgent necessity presses for the innnediate capture of an offender."

Lawrence's Wheaton (eil. lSt«), KKXJ, 1(X)7.

" In a recent case [Taylor /". Best ] the true position and liability

of a secretary of legation accredited to the court of England by a

foreign sovereign, and acting in the absence of his ambassador as

charge d'affaires, were most elaborately discussed, and it was held,

1st, that such an official was entitled to all the ))rivileges of an am-

bassador; 2ndly. that he did not forfeit his privilege by engair-

ing in mercantile pursuits here; and Hrdly, that if a foreign minister

voluntarily attorns to the jurisdiction of the courts of this country,

H. Doc. 551—vol 4 12



658 INTERCOURSE OF STATES. [§ 665.

he is estopped from applying to the courts to stay proceedings on the

ground of liis privilege; but it seems to have been doubted, in the

course of the arguments, Avhether the privileges of an ambassador or

foreign minister extend to prevent his being sued in the courts of this

country, or onh' to protect him from process Avhich may affect the

sanctity of his person or his comfort or dignity. In the course of

the case the question as to the liability of a domestic servant of an

ambassador; for, as Mr. J. Maule said, 'the privilege is not that of

it was held that the same privilege does not extend to them as to the

ambassador, for, as Mr. J. Maule said, ' the privilege is not that of

the servant, but of the ambassador; it is based on the assumption that

by the arrest of any of his household retinue his personal comfort

and state may be affected.'
"

Abdy's Kent (2 ed.), 121.

" The undersigned, Secretary of State of the United States, has the

honor to communicate to Mr. Calderon de la Barca, envoy extraor-

dinary and minister plenipotentiary of Spain, the copy of a letter

with documents accompanying it, from the attorney of the United

States for the District of Columbia in relation to the presentment by

the grand jury for the county of Washington of a coloured man
named Griffin Ball, alleged to be a servant in the emplojnnent of the

secretary of the Spanish legation, for assault upon several citizens

of Washington, and other misdemeanors against the laws and the

peace of the city. This individual not having been made known to

the Department of State as one of the persons in the service of the

Spanish legation, a question might well arise as to his claim to

exemption from arrest and punishment for the crimes of Avhich he is

accused, under the privileges and immunities secured to diplomatic

agents and the persons of their household ; but the midersigned,

confiding in Mr. Calderon 's sense of justice and respect for the laws

of the country in which he is accredited, thinks it more consistent

with the friendly character of the relations subsisting between the

United States and Spain to leave the adjustment of this unpleasant

subject to his own judgment and discretion. The enclosed papers

are therefore submitted to Mr. Calderon with a confident hope that,

on being thus satisfied of the necessity of an investigation of the com-

plaint, he Avill either cause the accused to be surrendered to the magis-

tracy to be tried according to the laws of the country, or order him
to be forthwith discharged from the service of the legation."

Mr. Forsyth, Sec. of State, to Mr. Cakleron de la Barca, Span, min.,

Sept. 18, 18.38, MS. Notes lo Span. Leg. VI. 34.

" I have the honor to acknowledge the receipt of your note March

19, which circumstances known to you have prevented me from
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ianswering at an earlier day, and to inform you that, agreeably t()

yoilr request, I have hiid it before the President. T am instructed

by him to express his regret tliat anything should have occurred in

relation to your immunities as a foreign minister to give you uneasi-

ness, and he has also dii'ected inO to assume yoU that the laws of this

country afford the most ample protection to the representatives of

independent powers, and that during his term of service those laws

shall be faithfully executed.

"As the servant, whose arrest forms the subject of your note, was

redeemed from slavery partly by your exertion and contribution,

and as you disclaim any wish to have legal jjroceedings instituted

against the persons implicated by which the transaction might l)0

investigated and the offenders punished, if guilty of an outi'age. the

President is not aware that he can interfere in any other manner than

by giving the assurances I have already conveyed to you that, if

necessary, the whole ])ower of this Government Avill at any time be

employed to insure to yourself and to any other foreign representa-

tive the protection and immunities guaranteed by the law of nations.

" There is one allusicm in your note to which the attention of the

President has been directed, and which, he thinks of sufficient im-

portance to bring to your notice. It seems to be implied by a ref-

erence to a possible collision between the local law of this District

and the international law, Avhen taken in connection Avith the known
circumstances of this case, that a foreign minister has a right to

euiploy a slave as a servant without tlie consent of the owner. Such,

it ap})ears, was the nature of the employuient in this iustance. This

privilege, however, if it Avas intended to be claimed by your note,

you will not be inclined, it is believed, upon a full view of the sub-

ject, to insist upon, since it could not be exercised without a violation

of the fundamental rights of })roperty. It is cheerfully admitted

that, under the law of nations, the servants of a fonMgn uiinist(>r

are protected froui arivst, and if the wonuin employed by you had

been five, and capable of entering into a contract for hire, you would

have had good reason to com))lain. But it is aduiitted that she was

a slave, aud her ma^ster. therefore, had a right to her service. lJnd<'i'

these cii-cumstances. iiuisiuuch as the reclamation was not made at

vour douiicile, but without outcry in the i)ublic street, and since no

practical intervention of this (lOvernuKMit is re(|uested. it is con-

fidently hoped that, with the strong assurances alread\- given of the

disposition of the President to secure to foi-eign ministers all their

just imunniities in this country, you will be of the opinion that the

purposes of your note have been sufficiently answcM-ed."

Mr. Cmss. S(>c. of State, to Cliev. IliilsciiKimi. Aiisti-i:in rliar^r' d'alTiuros,

April 8, 1857, MS. Notes to Avist. Leg. VII. 81.
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Ill June, 1860, Mr. Cass unofficially informed Mr. Zegarra, the

Peruvian minister, that the attorney for the District of Columbia

had represented that a person named John Smith, allej^ed to ]3e a

coachman in Mr. Zegarra's service, had been charged with the offence

of assault and battery during the recent -election iri Washington.

Mr. Cass added that, as it was desirable that the charge should be

judicially investigated, he would thank Mr. Zegarra to discharge

Smith, for a time at least, in order that justice might have its course.

Mr. Zegarra replied that he had given orders that Smith be at once

dismissed from his service, in order that justice might be done.

Mr. Cass, Sec. of State, to Mr. Zegarra, Peruvian niin., June 13, 1860, MS.

Inst. Peru, I. 213 ; Mr. Zegarra to Mr. Cass, June 15, 1860, MS. Notes

froiu Peruvian Leg.

" Your No. 143, of the 21st ultimo, has been received. It relates to

the liability of the messenger of your legation, a
Liability to miii- gpanish subject, to do military service and refers to

ary service.
^j^^ proceedings and correspondence in April, 1874,

when a like issue was presented, complicated by the actual arrest of

the messenger while in the discharge of his duties as an employe of

the legation.

" The point made by Mr. Adee, and reported in his despatches,

Nos. 204 and 210, that those proceedings should have been conducted

through diplomatic means, and not through the unrecognizable clian-

nel of the subordinate municipal authorities, was amply conceded

by the Spanish Government. The further question, as to the actual

liability of Trigueros to perform the military service for which he

had been conscrii:)ted, did not reach a definite conclusion, or even a

full discussion. The concluding passage of Mr. Sagasta's note to

Mr. Adee, of April 23, by which it was left to Trigueros to consider

himself diplomatically cited, and voluntarily respond for duty, was

regarded as a practical termination of the whole matter, without a

formal yielding of the question of actual liability, and this view of

the case was strengthened by the circumstance that the matter then

and there rested, and remained without further result for nearly

five years. The Department shares your reluctance, as well as that

shown by Mr. Adee in his No. 210, to take the ground that the posi-

tion of Trigueros in the legation ipso facto relieved him of all obli-

gation to perform the duties of a Spaniard. While it is very doubt-

ful whether, had a native servant of a foreign minister been con-

scripted in this capital during our late war, actual service would

have been exacted, it is not thought necessary to set up any thesis

of hypothetical reciprocity of exemption. Many of the privileges

of legation rest on no written agreement between nations, but have

grown up by long usage, and this question of the exemption of a
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J)ublic servant edmes under the h^ad of a courteous favor rather than

of a right.

" In view of the great inconvenience which would be occasioned by

the sudden withdrawal from service of a tried and trusty dependent

of the legation, now emploj'^ed in his present capacity for over six

jears, it is not improbable that some understanding can be reached,

whicli, without denying his liabilty to bear arms, would yet practi-

cally operate to relieve him from that duty. If, in 1874, Trigueros

was actually conscripted, being therefore technically a '* deserter,'' and

yet was suffered to remain inimolested, after the incidental disrespect

shown to the legation in the proceedings against him had been atoned

for, it would not seem difficult to attain a favorable result now, when
the question is merely one of j^resenting himself for a revision of his

papers.

" The citation for that purpose, after what seems to be the usual

preliminary ignorance of the etiquette due by usage to a legation, on

the part of subordinate municipal officers, now comes tlirough the

legitimate channels, and may properly be respected. This being con-

ceded, it is probable that ^Ir. Silvela may find some convenient

method to discontinue any further proceedings."

Mr. Evarts, See. of State, to Mr. Lowell, inin. to Spain. No. 1.32. Feb. i'.~.

1870. MS. Inst. Spain. XVIII. .S70.

The right of a diplomatic representative to claim " for a native servant

exemption from military service ... is not clear;" and. while it

is expected that the claim of the native's government to snch service

" will be presented courteously to the head of the mi.ssion,"' diplomatic

representatives of the United States " are advised against «iuestion-

ing " it. (Instructions to Dip. Officers of the United States (ISitT).

§ r)4, p. 21 ; continued from the Printed Personal Inst. Dip. Agents of

1885.

)

" Mr. Fish, November '29, 1874, instructed Mr. Jay, at Vienna,

that—
"'The tendency of opinion in regard to immunities of (lii)louiatie

agents is believed to be strongly toward restricting them to whatever

may be indispensable to enable the agents to discharge their duties

with convenience and safety' (Int. Law Digest, vol. 1. p. (>4iM. and no

broader criterion than this could well be claimed as applicable to a

servant of a consulate more than to the servant of a diijloniatic agt'iit.

In several recent instances where the foreign servant of a legation has

been claimed to be liable to military duty—as at Matlrid in 1S74. and

at Berlin in 1879 (see Foreign Relations, lcS79, pp. :\7i et seci.) —the

groinid of complaint has been that the service of the mission was

interfered with by the abrupt action of the authorities in enfoi-cing

the alleged liability of the employe, rather than that any right of a
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legation to withdraw a native of the country from his national subjec-

tion had been infringed,"

Mr. Bayard, Sec. of State, to Mr. Straus, inln. to Turkey, MarcU 17, 1888,

For. Rel. 1888. II. 15<;8.

The American legation at Seoul having complained of the arhitrary arrest

and punishment of some of its servants, the Corean Government dis-

missed the officer who was responsihle and ajwlogized. The Depart-

ment of State expressed gratification with this result. (Mr. Freling-

huysen. Sec. of State, to Mr. Foote, No. 12, Nov. 5, 1884, MS. Inst.

Corea, I. 71.)

By article 5 of the Turkish Regulations of 1883, or, at any rate by

the Turkish text of the article, it was provided that during a period

of five years from the date of the regulations the Ottoman cavasses

and dragomans, employed in the foreign consulates, should be exempt

from military service. On February 3, 1889, the Turkish Govern-

ment informed the foreign legations that, the period mentioned in

the article having expired, the persons in question were to be consid-

ered as liable to military service if their names were drawn, and that

any Christian subjects of the Sultan who were similarly employed

would be subject to the exoneration tax. The legations admitted

the rights of the Turkish Government in the matter, but requested

that military service of dragomans and cavasses then employed by

the consuls might be dispensed with.

For. Rel 1889, 724-728.

A servant of French nationality in the employ of the Spanish

ambassador in Berlin was charged with assaulting another servant,

who was a German. So long as the Frenchman remained in the

ambassador's service, it was held that he was not subject to German
jurisdiction, and no proceedings were taken against him. On his

discharge from the ambassador's service, however, he was arrested

and brought before a local court and the proper proceedings were

taken for his punishment.

Mr. .Tackson, charge at Berlin, to Mr. Ilay, Sec. of State, July 5, 1899,

For. Rel. 1899, 318.

(8) MINISTERS RECALLED, OR NOT RECEIVED.

§ 660.

M. Pichon, commissary-general of commercial relations and charge

d'affaires of France in the United States, was, to-

wards the close of February, 1805, served with a

capias in a suit brought against him on certain bills of exchange.

He claimed his privilege as charge d'affaires. By his credentials,

which his counsel produced, his continuance in the character of
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charge d'affaires was limited to the arrival of a French minister

plenipotentiary in the United States. A deposition by Mr. Pichon
was filed, by which it appeared that the minister, (Jeneral Turreau,

arrived in the United States about November 12, 1804; that since

that time M. Pichon had, under the instructions of his government,

been making necessary arrangements to return with his family to

France; that his detention in the United States since the arrival

of General Turreau had been exclusively due to the. business of

closing his official transactions as charge d'affaires, to delay in re-

ceiving his public papers and documents, which, having been shipped

by vessel from Alexandria to Philadelphia, had, because of ice in

the Delaware, been carried to New York, and to the impractica-

bility of obtaining a passage for Europe at Philadelphia for some
time past; and that he had never abandoned or suspended his in-

tention to return to France, but was, on the contrary, determined

to return thither as soon as practicable. lie further deposed that the

bills of exchange on which the suit was brought were given by him as

a public agent of France for the equipment and supply of certain

French frigates, and not on his private account.

Counsel for M. Pichon insisted on his innnediate discharge on the

ground of diplomatic privilege, maintaining that '' he was not bound

to produce any testimonials of his public character, the notoriety of

his reception by the President being all that the nature of the case,

or uniform usage, required; '' and that a day's delay in recognizing

his privilege to obtain a certificate from the United States Govern-

ment must either compel him to give bail or to submit to actual

imprisonment.

Counsel for the plaintiff disputed the extent of the privilege

claimed and the sufficiency of the excuse for M. Pichon's protracted

residence in the United States. They insisted that his appointment

as charge d'affaires was limited by its own terms; that his arrival and

continuance were chiefiy on account of his consular functions, and

that at least proof should be produced from the Secretary of State of

the United States of his reception as a minister.

"The court were decidedly of opinion that Mr. Pichon would be

entitled to privilege as ciiarge d'affaires till his return to France: but

Chief Justice Shippen seemed inclined to wait for information, from

the Department of State, as to his actual reception by the President in

that character. On its being intimated, howevei-. that the attorney of

the district had become responsible to the sheriff for Mr. Pichon's

appearance, only till the sense of the court couhl be obtained; and

that Mr. Pichon nnist now. j^robably, submit to inii)i'isoiuuent under

the capias: the judges concurred in discharging him aljsolutely from

the process."
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After this decision the plaintiff obtained another capias from the

United States circuit court, but, before it was served, the bills were

paid by the French (Jovernment, and the jjroceedings were suspended

after a motion to quash the writ on the ground of privilege.

Dupont V. Pichon (1805), Supreme Court of Pennsylvania, 4 Dallas, 321.

" Far would it be from the intention of the American Government

to draw within its rigorous limits the exemption from ordinary legal

process of a foreign public officer. It would extend to them a liberal

measure of time, and a full portion of indulgence for the execution of

the trust, and for departure after its completion. But it can not per-

ceive the justice of extending these privileges beyond their limits as

sanctioned by custom for purposes of injustice and wrong."

Mr. Adams, Sec. of State, to Mr. d'Anduaga, Nov. 2, 1821, MS. Notes to

For. Legs. III. 29.

June 9, 1826, Mr. Barrozo Pereira presented his credentials as

charge d'affaires of Portugal to the United States

under appointment of the Princess Isabel Maria,

as president of the regency constituted by John VI. to administer

the government during his illness, and was subsequently recognized

as charge d'affaires by the Infante Dom Miguel, on the latter's

accession to the regency in the name of his brother Dom Pedro IV.

Subsequently, on July 18, 1828, Mr. Barrozo informed the De-

partment of State that, in consequence of the direct usurjjation

of the royal power by Dom Miguel, in derogation of the rights of

Dom Pedro IV. and in violation of the constitution of the king-

dom, he deemed it to be his duty to cease his functions as diplo-

matic agent of Dom Miguel's government, and that he would submit

his action to Dom Pedro IV., whose authority alone, or that of per-

sons acting in his name, he could recognize. Mr. Barrozo was in-

formed that his letter was laid before the President and placed upon

the files of the Department of State as evidence of the important step

which he had taken. On August 25, 1828, however, Mr. Barrozo ad-

vised the Secretary of State that a provisional junta had been in-

stalled at Oporto for the purpose of maintaining the constitutional

authority of Dom Pedro IV.; that, by previously ceasing to. discharge

his diplomatic functions, he did not consider himself as ceasing to be

charge d'affaires of his Most Faithful Majesty; and that he believed

it to be his duty to resume his diplomatic functions as representative

of the legitimate king. This note was received at the Department of

State during the absence of the Secretary, and was answered by the

statement that it would be laid before him on his return. On Nov<^ni-

ber 6, 1828, Mr. Barrozo, as charge d'affaires, informed the Secretary
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of State of the arrival in England of the young Queen of Portugal.

Dona Maria de Gloria, and later, in the same month, he announced

the abdication by Dom Pedro of the Crown of Portugal in her favor.

These notes remained unanswered, and the only connnunication sub-

sequently addressed to Mr. Barrozo, during the administration of

President Adams, was a circular sent out by the chief clerk to mem-
bers of the diplomatic corps inviting them to attend the inauguration

of President Jackson.

On August 30, 1828, Mr. Torlade d'Azambuja presented to the

Department of State his credentials, bearing date March 31, 1828, as

charge d'affaires of Portugal, under appointment of Dom Miguel, as

regent. No action was then taken, and the information soon after-

wards received of the change that had taken place in the government

of Portugal having rendered it necessary that he should present

new credentials, his recognition was delayed. On April 18, 1829, he

communicated to the Secretary of State a copy of new credentials, and

asked that a time should be designated for the presentation of the origi-

nal. This note remained unanswered, as did several other communi-

cations from Mr. Torlade. The United States was then awaiting the

course of events in Portugal, till the result should enable it to decide

whether to recognize the governmental authorities by whom Mr. Tor-

lade was accredited. On October 1, 1829, however, he was informed

by the Secretary of State that he would be received on the following

day, when he appeared and delivered his original letter of

credence and was recognized as charge d'affaires of the Portuguese

Government.

After his reception as charge d'affaires, Mr. Torlade demanded of

Mr. Barrozo the surrender of the archives of the Portuguese legation

;

and when the latter refused to deliver them up had him arrested and

confined ujDon his refusal to give bail in the sum of $100,000 for his

appearance at the trial, which was to decide the rights of the respec-

tive parties. Under these circumstances. Mr. Barrozo, on October 30,

1829, applied to the Department of State for a certificate of his recog-

nition by the President as charge d'affaires of Portugal, and he, at

the same time, connnunicated to the Department an application which

he had made to Mr. Dallas, United States attorney for the eastern

district of Pennsylvania, where the suit was pending, for his interfer-

ence in the case. Mr. Dallas had declined to interfere, iind had

advised Mr. Barrozo to employ counsel.

The Department of State submitted the matter to Mr. Berrien, the

Attorney-General, for an o})inion on the question whether Mr. Bar-

rozo was, on October 30. 1829. '• entitled to the enjoyment, within the

United States, of the privileges and immunities which the law of

nations attaches to the public character of diplomatic agents regularly
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accredited by a foreign government." Mr. Berrien advised that the

assumption of regal power by Dom Miguel, in exclusion of the author-

ity of his brother, Dom Pedro IV., whose rights he had before recog-

nized through the agency of Mr. Barrozo, did not ipso facto extin-

guish the hitter's letter of credence; that, in order to produce this

result, two things w^ere necesary— (1) the exercise of the will of Dom
Miguel in the selection of another representative, and (2) the recog-

nition of his authority by the United States.

A copy of the opinion of the Attorney-General, together with a

statement of the facts, was communicated to Mr. Dallas, with direc-

tions to lay the papers before the court and to permit the parties to

the suit to have the full benefit of them ; and both Mr. Barrozo and
Mr. Torlade were informed by the Department of State of what had
been done.

November 19, 1829, Mr. Torlade, alluding to the protracted delay

of the court in deciding the matter in controversy, again invoked the

interference of the United States in obtaining the archives from Mr.

Barrozo, either by persuasion or by proceedings in the United States

Supreme Court. On the 29th of the same month the Secretary of

State addressed a note to Mr. Barrozo, requesting him to deliver the

archives to Mr. Torlade. Mr. Barrozo, on January 6, 1830, declined

to comply with this request, on the ground that it would imply a

recognition on his part of the usurpation of Dom Miguel, whom Mr.

Torlade represented, but promised to refer the question to the decision

of the Emperor of Brazil, as guardian of the Queen of Portugal.

On March 13, 1830, the district court of Philadelphia, before which

the suit against Mr. Barrozo was pending, decided that the writ

against Mr. Barrozo was irregular and void, and discharged his bail.

The court based its opinion upon the ground (1) that an outgoing

minister was privileged from suit; (2) that the Executive was the

best source of information as to the immunities of public ministers,

and (3) that the opinion of the Attorney-General prepared for the

Department of State ought to be received as the sense of the Govern-

ment on the subject. The views expressed in Mr. Berrien's opinion

w^ere, indeed, fully adopted by the court.

Upon the rendition of this decision both Mr. Barrozo and Mr.

Torlade appealed to the Department of State, the former demanding

the prosecution of the persons concerned in his arrest, and the latter

protesting against the decision and announcing his intention to carry

the matter to the Supreme Court of the United States, unless the

Executive should otherwise afford him relief. On April 7, 1830, Mr.

Barrozo was informed by the Department of State that instructions

had been given to the United States district attorney at Philadelphia

to institute a prosecution against the persons concerned in his arrest,

with directions, however, to suspend action if it should appear to be
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Mr. Torlade's intention to cam' the case to the Supreme Court. In-

formation to the same effect was given to Mr. Torhide.

In April, 1830, Mr. Dalhis presented to the grand jury indictments

against the attornej^ who sued out and the bailiff who executed

the writ by virtue of which Mr. Barrozo was arrested and impris-

oned. The case went to the Supreme Court of the United States on

a difference of opinion, and a nolle prosequi was entered by direction

of the President.

Mr. Van Buren, Sec. of State, to Mr. Brown, eliarge d'affaires to Brazil,

No. 2, Oct. 20, 1880, MS. Inst. Am. States, XIV. 101 ; Berrien, At. Cien.,

Nov. 3, 1829. 2 Op. 290; Mr. Van Buren, Sec. of State, to Mr. Dallas.

Nov. 4. 1829, 2;? MS. Doni. Let. 108; same to same, March 31, 18.30,

Id. 305; Mr. \'an Buren, Sec. of State, to Mr. Barrozo, April 7. 1830,

MS. Notes to For. Legs. IV. 201; Torlade r. Barrozo, 1 Miles (Phil.),

366; United States '>•. Phillips, 6 Pet. 77<t; 8 .7. Q. Adams's Memoirs,

221 et seq.

See, also, Mr. Van Buren, Sec. of State, to Mr. Berrien. At. Gen.. May H,

1830, 23 MS. Dom. Let. 3.39; Mr. Brent, Act. Sec. of State, to Mr.

Dallas, Aug. 23. 1831. 24 MS. Dom. Let. 205, directing a nolle pros, to

l»e entered.

In 1864 Dr. Segur, who had been recalled by the Salvadorean gov-

ernment as its minister to the United States, on the
egur.

j,gqygy|- Q-f ^}jg latter government, was, after the ces-

sation of his diplomatic functions, imi)risoned at Fort Lafayette in

connection with certain alleged violations of the neutrality laws of

the United States.

Mr. Rives, Act. Sec. of State, to Attorney-General, May 14. 1888. 168 MS.

Dom. Let. 374; Mr. Bayard, Sec. of State, to Mr. Walker. U. S. attor-

ney at New York, .July 7. 1888, 169 MS. Dom. Let. 97. See supra,

§ r).39.

It seems that there is no record in the covu'ts at New York of any judicial

prosecution of Dr. Segur on account of his purchases of arms and

munitions of war, or of an armed vessel. Tiie armed vessel which he

was alleged to have purchased i)roI)altly was the T. Sirann. which the

newspapers of .Ian. 26, 1S(>4, announced to he a total wreck at Fort

Kapt. (Mr. Walker, U. S. attorney at New York, to Sec. of State,

.Tuly 10, 1888, .MS. :Misc. Let.)

NovemlxM- 15-27, 1871, Mr. Catacazy, in acknowledging the receipt

of a note from Mr. Fish with reirard to the transmis-
Case of Catacazy. . » , .

i^ ± i j.\ 1 ^- £ ^vsion ot his passports, stated tliat m retiring from tlie

Russian mission to the United States he reserved to himself " the

maintenance of the diplomatic innnunities which are granted by

international law to every representative of a foreign jiower until

the presentation of his letters of recall and his departure from

the country where he exercised his diplomatic functions." ^Nlr. Fish

thought that the rule of public law was stated b}' Mr, Catacazy too
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broadly, since intercourse between a diplomatic agent and the gov-

ernment to ^Yhich he was accfedited was iiot always terminated " only

by the presentation of the letters of recall of such agent/^ There wefe,

said Mr. Fish, several other ways in which such intercourse might be

concluded, and while in any event the diplomatic innnunities of the

retiring agent might be claimed " for a reasonable time after his

official functions shall be at an end," the length of this period " must
depend upon circumstances, of which the government to which he had
been accredited is to be the judge. The main object for which the

privilege is allowed is to enable tiie diplomatic representative to adjust

his private affairs and to depart the country without annoyance. If,

however, the privilege shall be abused by an undue lingering in the

(country by such agent after his official functions are at an end, the

government of that country is justified in regarding the immunities

as forfeited."

Mr. Fish, Sec. of State, to Gen. Gorloff, Dec. 1, 1871, S. Ex. Doc. 5, 42

Cong. 2 .sess. 26-27. See further, as to Mr. Catacazy's case, supra,

§ G39.

December 19, 1855, Mr. Parker H. French communicated by letter

to the Secretary of State a copy of what purported to
Case of minister

|^^ credential letters from Don Patricio Rivas, as
not received.

. . . . .

'

provisory president of the Republic of Nicaragua,

accrediting him as minister plenipotentiary of that Republic to the

United States, and requested an interview preparatory to the formal

presentation of his credentials to the President. The Secretary of

State replied by letter on the 21st of December that the President did

not yet see cause to establish diplomatit intercourse with the persons

at that time claiming to exercise political power in the State of Nica-

ragua, and that he did not deem it proper at the moment to receive

anyone as minister to the United States duly appointed by that

Republic. Almost immediately afterwards it was reported that Mr.
French was concerned in the engagemnet at New York of men and of

arms for transmission to Nicaragua. With reference to this report

Mr. Gushing, then Attorney-General of the United States, instructed

the United States district attorney at New York as follows:

" Colonel PVench is entitled to diplomatic privilege in the United

States only in a very qualified degree. He is not an accredited

minister, but simply a person coming to this country to present him-

self as such, and not received, by reason of its failing to appear that

he represents any lawful government. Under such circumstances,

any diplomatic privilege a^sorded to him is of mere transit and of

courtesy, not full right; and that courtesy will be withdrawn from

him so soon as there shall be cause to lielieve that he is engaged in

here, or contemplates, any act not consonant with the laws, the peace,
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or the public honor of the United States. The President . . .

desires you to make distinctly known to the i^rincipal party the pre-

cise relations of the case."

Subsequently the district attorney wrote that a warrant for

French's arrest had been issued, and inquired whether it should be

executed. Mr. Gushing in reply quoted from his previous letter, and
added :

" He [the President] directs me to say . . . that, pro-

ceeding in the spirit of the fullest consideration for the dijilomatic

character, he desires you to notify Mr. French of the present charge,

and to inform him that no process in behalf of the United States will

be served upon him, provided he shall not become chargeable with

any further offense and shall depart from the country within a

reasonable time."

Mr. Gushing, At. Gen., to Mr. McKeon. Det-. 24, 18.55, II. Ex. Doe. 103,

M Cong. 1 sess. 18 ; same to same, Dec. 27, 1855, id. 14.

See, also, Gushing, At. Gen., 1855, 8 Op. 473.

3. Taxation.

(1) property, and person.

§ 667.

" There is nothing in the treaty between the United States and

Portugal which exempts real estate from taxes when belonging to the

wife of a diplomatic agent of either party, even when the husband

may occupy the estate."

Mr. Seward, Sec. of State, to Commander de Figani^re, .Tune 20, 18,65, MS.
Notes to Portugal, VI. 218.

Baron von Gerolt, Prussian minister at Washington, having com-

municated to the Department of State an extract from a (les})atch

from his Government, stating that members of foreign legations at

Berlin were exempt from duties of any kind ujx)!! their residences

there, which were their own property or that of (heir (lovernment,

and having requested that the proper authorities of the city of Wash-

ington be informed that the house in which he lived had become his

property, Mr. Seward transmitted a copy of the note to the mayor of

Washington, and requested that the Baron's wishes be complied with.

Mr. Seward, Sec. of State, to M» Walladi. .July ."). 1St;7. 7t! MS. Dom.

Let. 4.32.

On the strength of a despatch from the Berlin foreign office of

August 6, 1866, which stated that the residences of all members of

foreign legations in Berlin were exempt from taxation, the Im])erial

German legation in AVashington in 1873 requested a similar exemp-
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tion for a house owned and occupied by the chancellor of the legation

in that city. Mr. Fish replied that ui)on the foundation of Washing-
ton certain lots were reserved and freely offered by the Government
of the United States to enable other governments to build abodes for

their representatives, but that no government had availed itself of

the franchise, which in time lapsed. About ISOO, Baron Gerolt, then

Prussian minister, purchased an official residence in Washington, and,

as there was no municipal law exempting it from taxation, paid taxes

upon it in the first instance. Subsequently, on his producing proof

of the exemption of the residences of foreign ministers in Berlin

from taxation, the Department of State reconmiended that the tax

be refunded, and this recommendation Avas complied with. This

course was adopted because the house in question was'the abode of the

head of the mission for the time being. Serious doubts were enter-

tained whether the recommendation would have been extended to

similar property of a subordinate officer of the legation, and the

Department of State in the present instance declined to recommend
the exemption requested.

Mr. Fish, Sec. of St:ite, to Mr. Stumin. May 28, 187.3. MS. Notes to Prus-

sian Leg. YIII. 484.

Mr. Fish added that it was presumed that the regulation at Berlin wjis

Intended to be restricted to the abodes of heads of missions or was
so practically, since few or no subordinate officers of legations owned
houses there. " This Government," said Mr. Fish, " desires to be

and believes that it is liberal in the dispensation of innnunities to the

members of foreign legations here. It is proper, however, that there

should be some discrimination in this respect, as is shown by the fact

that heads of missions only were allowed to import articles for their

use free from duties. A similar discrimination st^ems to be properly

applicable to the exemption of houses from taxation." (Ibid.)

" In reply to your letter of the 23d ultimo, I have to say that the

rule observed by this Government with respect to the taxation of

property owned by a foreign government and occupied as its legation,

is to accord reciprocity in regard to general taxation but not to

specially exempt it from local assessments, such as water rent and the

like, unless it were definitely understood that these taxes Avould also

be exempted by the foreign government u])()n a piece of property

belonging to the United States and used for a like j)urpose by our

minister. Our diplomatic representatives abroad either personally

contract for the premises occupied by them and are granted a max-

imum allowance for rent for that portion of the premises actually set

apart for legation purposes, or else they rent a piece of property to

be used exclusively for official business, charging therefor in their

contingent quarterly accounts as allowed by the Department.
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" When a foreign legation occujjies rented property in this country,

the owner of the premises is not exempted from the payment of all

lawful taxes.

" It is of course impracticable to do more than state the general

and equitable usage prevailing in such matters. The .Government of

the United States is not the owner of real estate abroad except at

Tangier, Africa, which is a specially donated property, and the

only differences to be noted in the way of leasing or renting property

from the general rule stated above are to be found in China and

Japan. In those countries contracts for legation premises are author-

ized by an act of Congress."'

Mr. Bayard, Sec. of State, to Mr. Woolsey, Apr. 15, 1880, 159 MS. Dom.
Let. 622.

" You will find on the files of the embassy the record of Mr. Lin-

coln's despatches Xos. 747, of August 18, 1892, and !)()(> of April 7,

3893, in relation to a proposal of the British Government that a

portion of the parochial rates leviable on the residence of the re])re-

sentative of the United States and on those of bona fide members of

the legation shall be hereafter assumed l)y her Majesty's Government
on condition that her Majesty's diplomatic servants in the United

States shall not be called upon to make any payments in respect of

such matters of taxation as shall be so assumed by her Majesty's

Government.
'' Consideration of this gratifying proposal has been im})eded l)y

the fact that such a separation of items of nnniicipal and parochial

taxation as is suggested by her Majesty's Government is imi)racti-

cable in this city, and by the further circumstance that no provision of

law here exists whereby the exemption from taxation enjoyed by tlie

British embassy in "Washington can l)e extended to the premises

rented and occupied as dwellings by her Majesty's diplomatic serv-

ants other than the ambassador.
" In fact, the property of the British embassy in "Washington

stands in fee in the name of ' The Conunissioner of AVorks and Public

Buildings of her Majesty the Queen of the United Kingdom of

Great Britain and Ireland,' and. while assessed with the buildings

thereon at $148,417, is noted on the books of the assessoi- of the Dis-

trict of Columbia as exempt from the j)aynuMit of all genei-al taxes

amounting at the statutory rate of taxation to $2.ir>l."J<).

'• While an arrangement on the basis |)r()i)()sed l)y liei- Majesty's

(iovernnient is in terms imj)racticable as i-egards all the ineinltcrs of

the respective embassies, the circumstance that the real i)r()i)erty

of the British embassy here is relieved from all local nnniicipal taxa-

tion makes it proper to suggest that the ambassador of the United
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States in England be likewise relieved from taxation to at least the

extent suggested in the British proposal.

" I have, therefore, to instruct you to make such a proposal in the

proper quarter, as an equitable relief and as a measure of inter-

national comity, involving reciprocity in fact so far as may be prac-

ticable in view of the difference between the systems in vogue in the

two countries in respect to tenure and occupancy of property em-

ployed in international service."

Mr. Greshaiu, See. of State, to Mr. Hayard, anibass. to England, No. 2,

May 29, 1803, MS. Inst. Great Britain, XXX. 250.
I

The Dutch minister having informally brought to the notice of the

Department of State a claim which Mr. J. J. Helsdon liix, who was

said to be a British subject and a teacher of languages, was under-

stood to have made a claim for exemption from taxes at The Hague,

on account of some relation to the American minister or legation at

that capital, the Department, after inquiry of the American minister,

stated that Mr. Eix had for some years been employed by the lega-

tion in clerical work, including the making of translations, but that

it had not been his intention to make on that ground any demand or

formal claim for exemption from taxes, and that he had desired only

to lay the facts before the authorities for their consideration and

judgment.

Mr. Day, Sec. of State, to Mr. Newel, uiin. to the Netherlands. No. 124.

MS. Inst. Neth. XVI. 362; Mr. Day, Sec. of State, to Mr. de Weck-
herlin, Dutch niin., July 14, 1898, MS. Notes to Neth. Leg. VIII. 405.

By the German law, relating to insurance against disability and

old age, all persons Avorking in a dependent position, on regular

wages which do not exceed a certain amount per annum, are required

to insure themselves against certain liabilities, the insurance to be

effected by means of stamps pasted on the insurance cards, one half

the cost of the stamps being paid by the employer and the other half

by the employee. The members of the American mission at Berlin

.submitted themselves and their households, domestic servants alone

being concerned, to the provisions of the law at the time of its going

into force, and the same course of action seems to have been pursued

by those who joined the mission subsequently.

Mr. Jackson, charge at Berlin, to Mr. Hay, Sec. of State. Apr. 1.3. 1901,

For. Rel. 1901, 172, citing despatches of Mr. Coleman, charge. No.

182, of Oct. 7, 1890, and Mr. I'helps. luin. to Germany, No. 220, of

Jan. 1.3, 1891.

"The Navy Department entertains the view that, on general prin-

ciples, officers and men of the army and navy of one government.
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while performing active duty, can not properly be regarded as sub-

ject to ordinary taxation by a foreign power."

Mr. Hay, Sec. of State, to Herr von HoUeben, Geniiaii nnib., Ajn-il 12,

1901, No. 58G, MS. Notes to German Leg. XII. 578.

This position was maintained by the United States with regard to tlie ex-

emption from the Japanese income tax of the persons employed in

the United States Marine Hospital at Yokohama. The Japanese

government assented to the continuance of the exemption, with the

statement that, in case Japan should desire to establish a naval

hospital in the United States, a reciprocal exemption would be

expected.

The United States Navy Department holds that the " naval personnel

"

on duty at the hospital at Yokohama are entitled to " extraterritorial

rights" on the ground (1) that they were under orders and liable

to be sent away at any time; (2) that the element of volition essen-

tial to the acquisition of a legal residence was wanting; (3) that

their situation was substantially the same as that of the officers and

crew of a vessel of war; (4) that they were assigned to duty with

Japan's assent; (5) that the right to impose taxes imparted the right

to enforce their collection, which might result in embarrassment in

the case of persons subject to the discipline and obligations of the

naval sei'vice
;

(G) that the appointment or enlistment of the officers

and men was made in contemplation of a fixed rate of pay, the reduc-

tion of which by subjecting them to an income tax would occasion

just complaint.

(2> CUSTOMS DUTIES.

§ 668.

"All applications to this Department for free entry of articles

imported for the use of ministers and charges d'affaires, and which

they desire shall be delivered free of duty, must be made through the

Department of State, accompanied by a bill of lading and b}' a state-

ment of the number of packages, and their nuirks and numbers, with

a general description of their contents, naming the vessel or other

vehicle in which the same were imported, and the person to whom
they wish the delivery to be made. When the request of the minister

or charge, with the bill of lading and statement aforesaid shall have

been comnninicated to this I)e[)artment by the Secretary of State,

instructions will be given to the collector of the customs to deliver,

free of duty, such packages as may be found to coi-respond with tlie

bill of lading and statement aforesaid.''

Treasury Regulations of ISHT, Art. 247. (luoted in Mr. Trescot. Acting

Sec. of State, to Mr. van Limlmrg. June 2!). 1S<;(», MS. Notes to .Wtlici-

lands, VI. 15.").

Baron Lederer, though oidy Austrian consul, having been invested liy

his (Jovernment with diplomatic powers, by virtue of wb.icli be

negotiated a treaty of amity and connnerce. tlie Department of St.ite.

when he received his diplomatic powers, informed him that he was

II. Doc. 551—vol4—in
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entitled tt) remission of duties on certain articles for Lis private use.

(Mr. Van liuren. Sec. of State, to Mr. Ingham, Sec. of Treas., Oct.

19, 1821), 23 MS. lX)m. Let. lOTi.)

On tbe other hand, the Department of State, in 1855, advised the Treasury

Department that Mr. Samson, consul of tlie Duke of Brunswick,

although ho had received from his Government a i>o\ver to negotiate

a treaty, and had as an act of coiu'tesy been introduced l)y tlio Sec-

retary of State to the I'resident, was not entitled to the privilege of

free importation, that privilege being proiterly limited, as tbe De-

partment of State conceived, " to i)ublic ministers of a specific grade,

accredited to this Go\*erument in tbe usual form." Mr. Samson's

full power referred to him as consul. (Mr. Marcy, Sec. of State, to

Act. Sec. of Treas., May 30, 1855, 44 MS. Dom. Let. 01.)

In 1805, it was suggested that the Treasury amend its regidations so as

to extend the privilege of free importation " to tbe ministers of such

governments as extend like privileges to our own representatives.

(Mr. Seward, Sec. of State, to Mr. McCulloch, Sec. of Treas., Nov. 25,

1805, 71 MS. Dom. Let. 189.)

Mr. Burlingame, a citizen of the United States, was not, while acting as

"tbe representative of China in' Europe," entitletl to tbe "privilege

of nonpayment of duties on importations into the United States."

(Mr. Fish, Sec. of State, to Mr. Livermore, Dec. 9, 1809, 82 MS. Dom.
Let. 470.)

See Mr. Fish, Sec. of State, to Sec. of Treas., Aug. 9, 1870, 114 MS. Dom.
Let. 540.

While the regulations do not limit the amount or value of the articles

which a minister or charge may imix)rt free of duty, yet " the im-

portation of an amount so large as to be excessive for tbe representa-

tive's personal use (which it is not presumed could occur) would call

for remark and possibly occasion a dei)arture from tbe established

regulations." (Mr. Fish, Sec. of State, to Chev. von Tavera. July 20,

1875, MS. Notes to Austria, VIII. 73. See, also, Mr. Blaine, Sec. of

State, to Aristarchi Bey, Nov. 14, 1881, MS. Notes to Turkey, I. 292.)

The privilege of free importation can not be continued to one of whose

withdrawal from tbe post of minister the President has been form-

ally notified by the head of the foreign government. (Mr. Cad-

walader. Act. Sec. of State, to Mr. I'eralta, Oct. 25, 1870, MS. Notes

to Costa Kica, II. 18.)

In this instance, however, upon receipt of explanations, the goods in

question were afterwards ordered to be adn)itted free of duty. (Mr.

Fish, Sec. of State, to Mr. Peralta, Nov. 18, 1870, MS. Notes to Costa

Rica, IL 2L)
If a foreign government refuses the privilege of free entry to a charge

d'affaires ad interim of the United States, tbe United States will,

after waiting a reasonable time for the foreign government to lib-

eralize its rules, be obliged to deny tbe privilege to tbe charge

d'affaires ad interim in this country. (Mr. F. W. Seward, Act. Sec.

of State, to Mr. Hoffman, charge. No. 08, Aug. 21. 1879. MS. Inst.

Russia, XVI. 94; Mr Brown, chief clerk, to Mr. Williamov, Russian

charge, June 9, 1880, MS. Notes to Rus.sia, VII. 312; Mr. Evarts,

Sec. of State, to Mr. Foster, No, 12, June 11, 1880, MS. Inst. Rus-

sia, XVI. 140; Mr. Hunter, Act. Sec. of State, to Mr. Foster, No.

31, Oct. 5, 1880, id. 101 ; Mr. Evarts, See. of State, to Mr. Foster, No.

42, Dec. 13, 1880, id. 171.)
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An order was Klven for the free entry at New Orleans of the eflFects of the

German minister to Mexico. (Mr. Frelinj^hnysen. Sec. of State, to

Mr. von Eisendecher, March l(j, 1883, MS. Notes to Germany. X. 221.)

The privilege of free importation is not extended to secretaries of le^jation,

attaches, or consuls. (Mr. John Davis, Act. Sec. of State, to Mr.

Eisendecher, Aug. 30, 1883, MS. Notes to Germany, X. 248. See, also,

Mr. Sherman, Sec. of State, to Mr. Adam, No. 792, Oct. 4, 18!)7, MS.

Notes to British Leg. XXIV. 30.)

With reference to the question whether Mr. Planten, Dutch consul-general

at New York, who had " heen temiK)rarily placinl in charge of the

legjition of the Netherlands by the minister. Mr. Weclvherlln, during

the hitter's absence in Europe," was entitled to the benefits of free

entry, the Department of State said :
" In the opinion of this Dei>art-

ment the courtesy extended by the Treasury Department is broad

enough, and should not include a consular officer in temiHjrary charge."

(Mr. John Davis, Act. Sec. of State, to Sec. of Treas., July 29, 1884,

152 MS. Dom. Let. 90.)

Diplomatic representatives were re(iuested to see that each application for

free entry was " accomi)anied by the invoice of the articles for which

the re(iuest is made, and that it is distinctly stated that such articles

are for the personal use of themselves or their families." (Circular,

Mr. Bayard, Sec. of State. March 11. 188.">, .MS. Circulars, III. 212.)

The phrase "for the use of" signifies that the articles imported nuist be
" for the personal use of the foreign minister or of his ]»ersonal family

as distinguished from his ofliciul household." (Mr. Bayard, Sec. of

State, to Baron von Schaeffer, April 4, 1885, MS. Notes to Austria,

VIII. 4G8.)

As to the Mexican regulations touching the free entry of effe<-ts of dii)lo-

matic representatives, see Mr. Blaine, Sec. of State, to Mr. Bragg,

min. to Mexico, April 23, 1SS9, MS. Inst. Mex., XXII. 384.

See, as to Great Britain, and the transit of diplomatic rei>resentatives on

their way from one coiuitry to another. Mr. Blaine, Sec. of State, to

Sir Julian I'auncefote, British min., May (5, 1889, MS. Notes to Gr.

Dr., XXI. 73.

The right of free entry, which is accorded in the T'nited States to foreign

secretaries of legation, and attaches, only when the articles accom-

pany them to this coiuitry. is. in some countries, ('xtended to articles

imported for the personal or family use of all menil)ers of foreign

embassies and legations. In England, for instance, it is enjoyed by

all the members of the American einl)assy. without tlieir even being

obligetl to make ai)i»lication through the head of the mission. (Mr.

Hay, Sec. of State, to Sec. of Treas.. Jan. 18. 1!MH. 2.">() .MS. l>oin. Let.

290. See, also, same to same, Jan. 17, 15H»1. id. 271.)

As to a doll show sent by the Queen of Uoumania to an agent in New York

for charitable exhibition, see Mr. Hay, Sec. of State, to Sec. of Treas..

Jan. 21, 1901, 250 MS. Dom. Let. 321.

" 58. It is a common usafj^e of international in(orcoin*so that to a

diplomatic representative .shall be conceded the i)rivileort. of impoi'ta-

tion of effects for his personal or official use, or for the use of his

immediate family, without payment of customs duties thereon. The

application of this privilege varies in diti'erent countries, but as a rule
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is restricted to the head of the mission. It is the duty of the repre-

sentative to acquaint liiinself with the formalities and limitations

prescribed in such case by the local law or regulations and to conform
therewith. The privilege is one of usage and tradition, rather than

an inherent right, and is one which the Government of the United
States gives to the foreign representatives it receives.

" 59. ^\liere a diplomatic representative has ground to believe that

reciprocal courtesy is limited or denied to him abroad, he should

refrain from questioning the local rule on the subject, but a^vait such

instructions as the Department of State may give him after receiving

full information* as to the circumstances.

" 60. In most countries the privilege of importation is accorded to

a charge d'affaires ad interim. Wliere the exception exists, the fact

should not be made the occasion of remonstrance or argument with the

local government without the express directions of the Department
of State.

" 61. Transit free of customs dues is usually conceded by a third

state through whose territories a diplomatic representative passes on

his way to or from his post. His status, however, while in the third

country lacks the extraterritorial element of immunity belonging to

him in the country to which he is accredited."

Instructions to Diplomatic Officers of the United States (1897), pp. 22-23.

That customs courtesies are shown to diplomatic officers of the United

States on their return from their missions, see id., § 287, p. 116 ; and

Mr. Gallatin to Mr. Clay, Nov. 23, 1815.

The right of exemption from custom-house duties of articles required for

personal use is restricted to the person who is the head of a foreign

mission. (Mr. Fish, Sec. of State, to Mr. Yano, Jan. 9, 1874, MS.-

Notes to Japan, I. 37.)

Municipal octroi duties imposed in some countries on articles of

consumption, such as food, fuel, illuminants, and the like, and in other

countries on all wares and products entering the city, are not under-

stood to fall in the class of charges from which diplomatic exemption

may be claimed by way of usage and reciprocity.

Mr. OIney, Sec. of State, to Mr. MacVeagh, No. 144, Jan. 20, 189(i, MS.
Inst. Italy, III. 102.

" To collectors and other officers of the customs

:

" Hereafter, all packages imported through the mails, addressed

to ambassadors, ministers, and charges d'aifaires representing foreign

governments at Washington, will be delivered to the addresses by

postmasters without submission to or the intervention of customs offi-

cials, and article 458 of the Customs Regulations of 1899 is modified

accordingly."

Mr. Taylor, Act. Sec. of Treasury, circular. No. 72, June 28, 1902.
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"T'o collectors and other officers of the customs:

"A practice has existed for many years under which this Depart-

ment has issued instructions to collectors to extend special courtesies

to persons duly named, upon their arrival from foreign ports, such

instructions having been based upon reasons set forth in applications

made directly to the Department.
*"' This privilege was originally granted only to principal members

of the diplomatic corps and other high officials of foreign nations,

and to invalids and other persons entitled, imder some peculiar con-

ditions, to special consideration.

y" The demand for such courtesies has frequently been made by and

sometimes granted to those not entitled thereto, and the practice has

afforded justifiable ground for protest because of its discrimination

between private citizens. The Department has also received informa-

tion which shows that the safety of the revenue requires a return to

the original purposes of the usage.

^" The chief officers of customs ai-(» hereby instructed that the exten-

sion of special courtesies to arriving passengers will hereafter be

limited as follows

:

" 1. To foreign ambassadors, ministers, charges d'affaires, secre-

taries, naval, military, and other attaches of embassies and legations,

and high connnissioners.

" 2. To similar representatives of this Government abroad return-

ing from their missions.

" Note.—All the above officers are entitled by international usage

to the free entry of the baggage and effects of themselves, their fami-

lies, and suites, without examination.
" 3. To such high officials of this and foreign Governments as shall

be the subjects of special instructions from this Department.
" In the case of invalids and their companions, and of persons

arriving in charge of their dead, or summoned home in haste by news

of affliction or disaster, instructions will be issued to facilitate the

landing and examination of their baggage, but such instructions Avill

be construed as only relieving such persons from waiting their turn

in line. Their baggage will be carefully examined and duties in full

collected as though no favor had been shown. The word * courtesy '

has grown to have a meaning never intended and its use nnist be

avoided in the issuance of personal consideration cards.

" No requests for special courtesies will hereafter l)e granted except

under the above conditions.

" It is also found imperatively necessary, in the interest of tiie

revenue, to withhold the issuance of j^asses on tlie reveinie vessels

which carry the boarding officers to their assigned vessels, and such

passes will no longer be furnished except under the restrictions above
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st't forth, regarding courtesios, and by the special authority of this

Department."

Mr. SpanldinR. Act. See. of Troasnry, No. 141, Dec. 22, 10<12.

See Mr. Moore, Act. Sec. of State, to Sec. of Treas.. .Tune :«), 1898, 229

MS. Dom. I^t. G55.

An alien head tax of two dollars having been collected at El Paso,

Texas, from the Japane.se secretary of legation in Mexico. who was
en route through the United States to Japan, it was held that the

collection of the tax from the diplomatic and consular officers of

foreign countries seeking admission to the United States was an

error.

For. Rel. 190.S, Or.l-e(U.

4. Por>icE Regulations.

§ 069.

In considering the immunities of diplomatic officers, it is impor-

tant to draw a distinction, which, it is believed, has not usually

been noticed, between measures of punishment and measures of pre-

vention. The theory of diplomatic immunity is not that the diplo-

matic officer is freed from the restraints of the . law and exempt
from the duty of observing them, but only that he can not be pun-

ished for his failure to respect them. The punitive poAver of the

state can not be directly enforced against him. It will hardly be

denied, however, that it is his duty to respect the laws of the coun-

try in which he resides, and that he may in many conceivable cases

be prevented from doing unlawful acts, for which, if he were allowed

to commit them, he could not be punished. This distinction is

peculiarly applicable to police regulations, made for the purpose

of assuring the public health and safety. Take, for example, the

case of regulations with regard to the use of the public highways.

Immunity from punishment for the violation of such regulations

by no means implies that actual coercion might not be employed in

protecting the public from injury, as by running down persons in

the street. Foreign men-of-war, in spite of their extraterritoriality,

are, as has been seen, required to observe harbor and sanitary regu-

lations. The immunity from judicial process can not be perverted

into a license to disregard the health and safety of the public, nor

can it be construed as precluding the actual prevention of injuries

to person or property, where, but for the exercise of immediate

restraint, irreparable damage is threatened.

A citizen of Washington having complained to the Department
of State, in 1888, that there was a flock of barnyard fowls on the
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premises of the British minister, whicli <^ave miicli annoyance to

persons living in the neighborhood, the Department in reply re-

ferred to the act of Congress of January 20, 1887, 24 Stat. 308,

which authorized the commissioners of the District of Columbia to

make and enforce police regulations in regard to various matters,

including " the keeping or running at large of dogs and fowls." The
Department added that, while it was not informed as to what regula-

tions, if any, the commissioners had adopted under the act in ques-

tion, the proper course for its coix^espondent would be, in the first

instance, to bring the comjolaint to the notice of the local authorities,

who could investigate the matter, and determine wdiether there had
been any violation of the police regulations established for the

District.

Mr. Rives, Assist. Sec. of State, to IVrr. Cliilds, Juno LM, 1S88, lOS MS. Doin.

Let. cr.l.

%

The primary object of the diplomatic coachman's badge is " to

identify the equipage as that of a foreign ambassador or minister in

actual use for the envoy's personal behoof. Its second purpose is to

establish the right of the equipage to invoke the aid of the police to

assist in obtaining for the envoy all the usual and j^roper courtesies

which should pr()i)erly be shown to his high office. It does not . . .

carry with it any j^rivilege of disregarding the ordinary rules of cir-

culation and traffic, or doing anything calculated to impair public

order or to imperil life or property. In ordinary conditions of street

travel, where the envoy's equipage is exposed to no interruption or

delay, it niay be presumed to follow its course to its own discretion

Avithin the ordinary rules of the road the same as any private

equipage, without needing any assistance from the badge to enable it

to do so. The principal aj^plication of the badge is on occasions of

extraordinary concourse or unusual congestion of travel, where the

control of the police is necessary to keep order and ])revent a dead-

lock. On all such occasions it is exi)ected that, upon exhibition of

the envoy's permit, the eil'orts of the i)()lice will l>e promptly and

courteously rendered to facilitate passage through the obstruction

and access to his destination, especially if the occasion be one of a

public ceivmony or large entertainment to which the envoy is pre-

sumably an invited guest."

Mr. Hay, Sec. of State, to Mv. Wi^jlit. Fel). 17. 1000, 24:*, MS. Poiii. Let. KU.

While there are United States statutes prohibiting hunting, shoot-

ing, or capturing game in certain public parks and reservations, there

is none that forbids generally hunting or shooting within the United

States, or that inq^oses license taxes for hunting or shooting in terri-

tory subject to United States jurisdiction; and "as no license taxes
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are required, no exception from their payment is made in favor of

diplomatic or consular representatives of foreign governments resid-

ing here."

Knox, At. Gen., Jan. 2, 1902, 2',\ Op. COS.

VII. OFFICIAL CORRESPONDENCE.

]. The Executive as National Spokesman.

§ 670.

The French minister having, in 1793, requested an exequatur for a

consul whose commission was addressed to the Congress of the United

States, Mr. Jefferson replied that, as the President was the only chan-

nel of communication between the United States and foreign nations,

it was from him alone " that foreign nations or their agents are to

learn what is or has been the will of the nation ;
" that whatever

he communicated as such, they had a right and were bound to con-

sider " as the expression of the nation ;" and that no foreign agent

could be " allowed to question it," or " to interpose between him and

any other branch of government, under the pretext of cither's trans-

gressing their functions." Mr. Jefferson therefore declined to enter

into any discussion of the question as to whether it belonged to the

President under the Constitution to admit or exclude foreign agents.

" I inform you of the fact," he said, " by authority from the Presi-

dent." Mr. Jefferson therefore returned the consul's commission and

declared that the President would issue nq exequatur to a consul

except upon a commission correctly addressed.

Mr. Jefferson, Sec. of State, to M. Genet, Nov. 22, 1793, Am. State

Papers, For. Rel. I. 184; 1 Waite's State Papers, 198; 5 MS. Dom.
Let. 368.

*' Every foreign agent depends on the double will of the two govern-

ments, of that which sends him, and of that which is to permit the

exercise of his functions within their territory ; and when either of

these wills is refused or withdrawn, his authority to act within that

territory becomes incomplete. By what member of the government

the right of giving or withdrawing permission is to be. exercised

here, is a question on which no foreign agent can be permitted to

make himself the umpire. It is sufficient for bim, under our govern-

ment, that he is informed of it by the executi'/e." (Mr. .Jefferson.

Sec. of State, to M. Genet, minister of France, Dec. 9, 1793, 4 Jeff.

Works, 90.)

" Minutes of a conversation between Mr. Jefferson, Secretary of

State, and M. Genet:

"July 10, 1793.

* * * " lie asked if they [Congress] were not the sovereign,

I told him no, they were sovereign in making laws only, the execu-
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tive was sovereign in executing them, and the judiciary in constru-

ing them where they related to their department. ' But,' said he,

' at least. Congress are bound to see that the treaties are observed.'

I told him no; there were very few cases indeed arising out of

treaties, which they could take notice of; that the President is to see

that treaties are observed. ' If he decides against the treat}^ to

whom is a nation to appeal? ' I told him the Constitution had made
the President the last appeal. He made me a bow, and said, that

indeed he would not make me his compliments on such a Constitu-

tion, expressed the utmost astonishment at it, and seemed never

before to have had such an idea.

" He was now come into perfect good humor and coolness, in which

state he may with the greatest freedom be spoken with. I observed

to him the impropriety of his conduct in persevering in measures

contrary to the will of the Government, and that too within its limits,

wherein unquestionably they had a right to be obeyed. ' But,' said

he, ' I have a right to expoimd the treaty on our side.' ' Certainly,'

said I, ' each i^arty has an equal right to expound their treatie.^. You,

as the agent of your nation, have a right to bring forward your

exposition^ to support it by reasons, to insist on it, to be answered

with the reasons for our exposition where it is contrary ; but when,

after hearing and considering your reasons, the highest authority

in the nation has decided, it is your duty to say you think the deci-

sion wrong, that you can not take upon yourself to admit it, and

will represent it to your Government to do as they think jiroper;

but, in the meantime, you ought to acquiesce in it, and to do nothing

within our limits contrary to it.'
"

10 Washington's Writings, 580, 537.

"A foreign minister lias a right to remonstrate with the Executive

to whom he is accredited upon any of those measures aifecting his

country. But it will ever be denied as a right of a foreign minister

that he should endeavor, by an address to the people, oral or written,

to forestall a depending measure, or to defeat one which has been

decided."

^Ir. Uandolpli. Sec. of State, to M. Faucliot, Fronch niin.. .Tuno \\\, ITO-j,

S MS. IXMn. Let. 2(52.

That it is an impropriety for foreign nunisters_to publish criticisms on

tlio government to whidi they are accredited, see 1 .1. Q. Adams,

Memoirs, 410.

In August, 1700, there appeared in the Paris newspajx'rs, under

date of Basle, July 15, 1790, a note from the French minister for

foreign affairs to IVlr. Barthehny, charging the political agents of

the Directory to inform the governments to which they were accred-
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ited that the ships of war and privateers of the Republic would act

against the vessels of every country in the same manner as those

governments suffered tlie English to act towards them. On Octol)er

28, 1790, Mr. Pickering received from the French minister, Adet, a

note to that effect, of which Adet, on October 31, caused a translation

to be ]#ul>lished in the Aurora. Pickering thought this publicaticm

'improper, thinking that it l)elonged to the Government of the

United States to give to its citizens such information on the subject

of the note as their interest and safety required. " This irregular act

of the French minister rendered a publication of the answer to his

note indispensable; although it was extremely unpleasant to com-

mence a newspaper discussion with the minister of a foreign power."

Mr. Pickering. Sec. of State, to Mr. C. C. Pinclcney, Nov. ~>, 1~9G, MS.
Inst. U. States Ministers, III. 288.

A foreign minister here is to correspond with the Secretary of

State on matters which interest his nation, and ought not to be per-

mitted to resort to the press. He has no authority to communicate

his sentiments to the people by publications, either in manuscript or

in prinf, and any attempt to do so is contempt of this Government.

His intercourse is to be with the Executive of the United States only,

upon matters that concern his mission or trust.

Lee. At. Gen.. 1707, 1 Op. 74. See the case of Yrnjo. supra, § «>40.

The Chevalier Correa de Serra, having published in the National

Intelligencer., of Washington, a notification of the blockade of Per-

nambucoand the adjacent coast, he was informed by the Depart-

ment of State that settled and approved usage required that what-

ever communication he had to make relative to the alleged blockade

should have l^een made, if at all, to the government of the United

States, and not promulgated without its knowledge through the

medium of newspajxM's. It was obvious, said the Department of

State, that if the minister of a foreign power could pass by the gov-

ernment and address himself to the country in such a case as the

l^resent, he might do it in any other.

Mr. Rush, Sec. of State, to the Chev. Correa de Serra. I'ortuguese

charge, May 28, 1817. MS. Notes to For. Ix>gs. II. 220.

"This government can not with propriety apply to the authorities

of Yucatan for redress, that })rovince constituting only a part of the

Republic of Mexico, which is responsible in the last resort for all

injuries which the judicial tribunals may have neglected or may have

been incompetent to re<lress."

Mr. CalhoiHi, S*>c of State, to Mr. Ilohues, Nov. 20, 1J^4, 35 MS. Dom.
Let. 22.

{
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The government of the United States, when seeking redress for

citizens of the United States from residents in Italy, is limited to

diplomatic appeals to the King of Italy; nor can a minister of the

United States press upon any tribimal, ecclesiastic or lay, of the

government to which he is accredited the collection of private debts.

Mr. Bayard, Sec. of State, to Mr. Dwyor, .Tan. HI. 1SS7. 1C,:{ MS. Doni.

Let. 4.

For tli« flill text of the letter see For Kel. 1SS7. (U2. and sui)ra. § 1!>. I.

40, where the date of the h'tter is erroneously jriven as \ov. 7, 1.S.S7.

2. Communications ok tiik rnKsiDKNT to CoNtiKKss.

g (-.71.

December 20, 170.3, the French minister at Philadelphia communi-

cated to the Department of State translations of the instructions

given him by the executive council of France, in order that they

might be distributed among the members of Congress, and. l)esides

requesting that the President would lay them officially before both

Houses, proposed to transmit subsecpiently other j)apers to be laid

before Congress in like manner. Mr. Jetferson, after consulting

the President, informed the minister that his functions as the repre-

sentative of a foreign nation were confined to the transaction of the

affairs of his nation with the Executive of the Uuited St;ites: that

the comnnmications which Aveiv to pass b^'tween the executive and

legislative branches could not be a subject for his ''interference;*'

and that the President " must be left to judge foi" himself what mat-

ters his duty or the public good may recjuire him to i)r()pose to the

deliberations of Congress."

Mr. .Tefferson. Sec. of State, to the Frendi niiii.. l)e<-. ;u. 17it:;. .I .MS.

Doni. Let. 412.

"The first reflection produced by Mr. Seruriei-'s n<>t(> is that it

l)rings into discussion the propriety of a message of the President to

Congress, for the contents of which, luitil the recomuieudations it.

contains are adopted l>y Congress, the I 'nited States are not res|)onsi-

ble to foreign governments. If, in tlie ])ei"formance of his constitu-

tional duty, the President had recommended a declaration of war

against Finance, it is to be pi'esumed that France would not iiave made

war upon the United States, until Congi'ess, to whom exclusively be-

longs the power, had decided to declare war against her: and how-

ever prudenc(> would have re<|uii'ed a preparation, or even action, on

her part, the French (iiovernment would scarcely have expected to

make it a subject of di|)lomatic discussion. As one at' its branches

the Chief Magistrate, in his messages, counnits the (Jovernincnt to

foreign nations no more than two Houses of Congress can b\' their
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separate action : and it would be a most extraordinary movement of

the foreign power to disc;uss the resohitions of either House of Con-

gress, or of both, if passed by less than two-thirds, and not approved

by the President, as if those resolutions were causes of complaint

against the United States, to be subjects of discussion with the Execu-

tive. The President corresponds with foreign governments, through

their diplomatic agents, as the organ of the nation. As such he

speaks for the nation. In his messages to Congress he speaks only

for the Executive to the legislature. He recommends, and his recom-

mendations are powerless, unless followed by legislative action. No
discussion of them can be permitted. All allusions to them, made
with a design to mark an anticipated or actual difference of opinion

between the Executive and legislature, are indelicate in themselves,

and if made to prejudice public opinion will immediately recoil upon
those who are so indiscreet as to indulge them. If they contain any-

thing injurious to foreign nations, the means of self-justification are

in their own power without interposing between the different branches

of this government, an interposition which can never be made, even

by those who do not comprehend the true character of the Government
and the people of the United States, without forfeiting the respect of

both."

Mr. Forsyth, Sec. of State, to Mr. Livingston, min. to France, Mar. 5,

1835, MS. Inst. France, XIV. 191, 193.

The foregoing instruction referred to a note of Mr. Senu'ier, French
minister at Washington, complaining of that part of President Jack-

son's message to Congress of Dec. 1. 1834, which related to the con-

vention with France of 1831 and its nonexecution. (Mr. Serurier to

Mr. Forsyth, Feb. 23, 1835, 23 Br. & For. State Paixjrs, 1316.)

See, also, Hunt's Life of Livingston, 401, 402.

"A foreign minister accredited to the United States has no right

to ask explanations from the President concerning the debates or

proceedings of Congress, or any message which he may transmit to

either House in the exercise of his constitutional power and duty. In
a note to M. de la Eosa, minister of MeMxico, from Mr. Buchanan,
Secretary of State, February 15, 1849, it is said: 'So far as regards

the debates or proceedings of Congress, this is the first occasion on
which it has become necessary to address the representative of any
foreign government. Not so in relation to the messages of the Presi-

dent to Congress. Mr. Castillo, one of your predecessors, in a note,

of the 11th of December, 1835, to Mr. Forsyth, the Secretary of State,

called upon him for an explanation of the meaning of a paragraph,

relating to Mexico, contained in President Jackson's annual message
to Congress, of December, 1835. Mr. Forsyth, in his answer of 16th

December, 1835, told Mr. Castillo that ' remarks made by the Presi-

dent in a message to Congress are not deemed a proper subject, upon
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whick to enter into explanation with the representative of a foreign

government.' Mr. Livingston, then our minister to France, on 13th

of January, 1835, informed the French minister of foreign affairs

that in the message of President Jackson to Congress, of the previous

December, ' there was nothing addressed to the French nation ;' and

he likened it very properly ' to a proceeding well known in the French

law—a family council, in which their concerns and interests are dis-

cussed, but of which, in our case, the debates were necessarily pub-

lic' (Annual message of the President, &c., 1849-50, part 1, p. 71.)

" Mr. Webster, Secretary of State, wrote to the same Mexican min-

ister, February 21, 1851 :
' The undersigned flattered himself that

after the expression of the sentiments of the Government contained

in the note of Mr. Buchanan to M. de la Rosa, of 15th February,

1849, M. de la Rosa would have abstained from making a message of

the President to either House of Congress a subject of diplomatic

representation.' "

Lawrence's Wheaton (ed. 1863), 385.

See, also, Mr. Webster, Sec. of State, to Mr. Hiilseiuann, Austrian charge,

Dec. 21, 1850, supra, § 72, I. 223. See, however, Mr. Chiy's comments,

supra, I. 234.

" The President's annual message is a communication from the ex-

ecutive to the legislative branch of the Government; an internal

transaction, with which it is not deemed proper or respectful for for-

eign powers or their representatives to interfere, or even to resort to

it as the basis of a diplomatic correspondence. It is not a document

addressed to foreign governments."

Mr. Marcj'. Sec. of Stiite, to Mr. Herran, Colombian min., Dec. 22, 18.50,

MS. Notes to Colombia, VI. 57.

To the same effect see Mr. Fish, Sec. of State, to Mr. Preston. Ilaytian

min., Dec. 12, 1870, MS. Notes to Ilayti, I. lOG.

" It is neither convenient nor customary with the executive depart-

ment to discuss or give explanations concerning the expressions of

opinions which are made in incidental debates and resolutions from

time to time in either or both of the legislative bodies, at least until

they assume the practical form of a law. When they assume that

form they are constitutionally sul)niitted to the President for his con-

sideration, and he is not only entitled, but he is obliged to announce

his concurrence or non-concurrence with the will of the legislature."

" It would not be becoming for me to entertain correspondence with

a foreign state concerning incidental debates and resolutions in regard

to the treaty for the two Danish islands while it is undergoing consti-

tutional consideration in the Senate and in Congress."

Mr. Seward, Sec. of State, to .Mr. Yeaman, min. to Denmark, Jan. 2, 1S«>8,

MS. Inst. Denmark, XIV. 312.
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Coiniminications to the (lovenmu'iit of tlu' llnitetl States \>y its for-

o\gn ministers are so far privileijed that, thoii<jli published by order

of Coiijrress, the (lovernment can not sanction criticisms of them by

other foreijjn powers.

Mr. Fish, Sih-. of State, to Mr. .lay, luin. to Austria-Hungary, No. 53, July

11, 1870, MS. lust. Austria, 1. 407.

The Turkish minister having produced a volume of Foreign Rela-

tions of the United States, and commented on the circumstance that

the correspondence of the Department of State with its consular offi-

cers in Tripoli and Tiuiis was arranged under the head of " Barbary

States '' instead of "Turkey," his attention was called to the fact

'' that the volume to which he referred . . . was a commimication

addressed by the President to Congress, and not one addressed to for-

eign governments (althongh we furnish them with copies of this, as

we do of all or nearly all of our public documents) ," and "' that the

arrangement to which he had referred was not intended to convey any

special political significance, but was one of usage and of domestic

convenience; that Ave do regard both Tunis and Tripoli as Barbary

States, that they are so regarded and spoken of by geographers, his-

torians and lexicographers; that we have separate and independent

treaties with each of them, for the execution and observance of which

Ave hold them responsible."

Mr. Fisli, Sec. of State, to Mr. Mayuard, iiiin. to Turkey, Oct. 8, 1875, MS.
Inst. Turlvcy, III. 140.

3. Seckktaky of Statk, ah Organ ok Cokresi'ondenck.

§ 072.

The French minister having, on August IJJ, 1793, addressed a letter

to the President of the United States, Mr. Jefferson, in ansAvering it,

said that he desired to observe that it Avas " not tihe established course

for the diplomatic characters residing here to luiA^e any direct corre-

spondence Avith him [the President]. The Secretary of State is the

organ through Avliich their communications should pass.

Mr. Jefferson, Sec. of State, to M. (ienet, French min.. Auf?. 10, 1793, 5

MS. Doni. Let. 231.

" Before Mr. Briceno [Venezuelan minister at Washington] re-

ceived the notice of his recall, he found it necessary to make an expla-

nation to the Department of his conduct in publishing a memoir upon

the subject of the 'Aves ' [Aa^cs Islands] case, Avhich Avas manifestly

a A'iolation of diplomatic usage, and not in accordance Avith that re-

spect Avhich is due to the United States from the representative of a

friendly ])OAver. This explanation Avas receiA'ed Avith the greater sat-

isfaction because it Avas belieA'ed that the course of Mr. Briceno Avas
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"without authority froui his (Tovernnieut, and because it was not

desired to do anything which might embarrass the new achninistra-

tion which had just been organized in A'enezuehi. Mr. lii-iceno

accordingly was granted an audience of leave in the usual manner.''

Mr. Cass, Sec. of State, to Mr. Eaiiies, iniii. to Veiieziu'la, May 1(>. 1S."")S, S.

Ex. Doc. 10, 30 Coug. 2 sess. 42.5, 42(5. Tlio explanation of Mr. Hri-

ceiio, which was aceepted bj- Mr. Cass, consisted of an expression of

regret that his conduct had "given just <ause of coniiiiaint '" to tlie

Government, and an a.ssurance that tiiere had not In-en on his part

"the slightest intention to forget for a single instant (he courteous

demeanor or the respect which two friendly governments dwe to each

other." (Id. 423.)

" It has always been regarded as inadvisable for a diplomatic agent

accredited to this Government to ai)peal to the public through the

press over his own signature ... If the Argentine legation

should have cause of complaint against this (lovernment or any per-

son in its service, this Department and not the public may most

properly be addressed upon the subject.''

Mr. Fish, Sec. of State, to Mr. Garcia, Argentine niin., Nov. ."i, ISC.n, .MS.

Notes to Argentine Leg. VI. 7S.

The minister of the Shah of Persia having exi)ressed his desire for

a "private audience" with the President, the Acting Secretary of

State, observing that the rule at Washington was that tlie ollicial

communications of foreign envoys were made through the Secretary

of State and not directly to the I'resident, e.\cei)t as to formal cere-

nu)nial acts the nature of which was hrst indicated, named a time at

which the minister would be received at the I)e[)artmeut of State.

A time was, however, afterwards h.xed for an audience with the

President, and the minister was re(|uested to call at the Department of

State at a (luarter of an hour before the time set.

Mr. Uives, Aet. Sec. of State, to lladji Ilossein (Jliooly Khan. Oct. lo.

18.SS, MS. Notes to Persia. I. I; Mr. liayard, See. of State, to same.

Oct. 20, 188S, id. 2.

The Department of State "transmits no conunuuications to the

sovereigns of foreign states, e.\cei)t letters of ceremony adih-cssed by

the President to such sovereigns."

Mr. Bayard, Sec. of State, to Mr. Loi)as. May 1!>. ISST. KU .MS. 1 >om. Let.

212.

As to the transnussion of the autograph ceremonial letter of the I'l-esi-

dent in reply to the letter of IL U. 11. .Mexander. announcing liis

accession to the throne of the |)rincipality of P.ulgaria. see Mr. Hun-

ter, Act. Sec. of State, to Mr. Maynard. min. to Turki'y. No. 2.'.1.

Jan. 0, 1880, MS. Inst. Turkey. III. :'.24.

" Under our system the President does not occupy the |)crsonal

position of a titular sovereign. Ilis relations with >iic-h ^oxcreigns
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are official and in representation of the people of the United States,

and not of the directly personal character usual in the intercourse of

monarchs among themselves.

" Hence all the acts of the President, in his official capacity, pass

through the constitutional and statutory channel of the Secretary

of State. This is true of even the most important communications

—

his autograph letters are countersigned by the Secretary of State, who
transmits them—and even on the recent occasion of the death of the

German Emperor the President's cable message of condolence took

the form of a telegraphic dispatch from the Secretary of State to

the United States minister at Berlin, who in turn comnmnicated it

through the imperial foreign office. When the administrative

methods of the United States—inseparable from a popular repre-

sentative form of government—are understood, the difficulty in the

way of adopting the suggestion now made, especially in respect of

merely routine ceremonial courtesies on stated festivals, will be

evident."

Mr. Bayard, Sec. of State, to Mr. Pratt, min. to Persia, No. 104, dip.

series, April 5, 1888, MS. Inst. Persia, I. 208.

See, also, same to same. No. 102, dip. ser., March 26, 1888, MS. lust.

Persia, I. 207.

It was long the custom to send, on special occasions, through the diplo-

matic representatives of the United States, messages of congratula-

tion or of condolence, as the case might be.

For congratulations of the President to the Emperor of Brazil on his

escape from assassination, see For. Rel. 1889, 58.

For an expression of condolence of the President and people of the United

States with the Emperor of Austria on the death of the Crown Prince,

see For. Rel. 1889, 20.

" The recent cruel assassination of the President of this sister Republic

called forth such universal expressions of sorrow and condolence

from our people and Government as to leave no doubt of the depth

and sincerity of our attachment. The resolutions passed by the

Senate and House of Representatives on the occasion have been com-

municated to the widow of President Carnot." (President Cleve-

land, annual message, Dec. 3, 1894, For. Rel. 1894, ix.)

* The recent death of the Czar of Russia called forth appropriate expres-

sions of sorrow and sympathy on the part of our Government .with

his bereaved family and the Russian people. As a further demon-

stration of respect and friendship our minister at St. Petersburg

was directed to represent our Government at the funeral ceremonies."

(President Cleveland, annual message, Dec. 3, 1894, id. xiii.)

For expressions of condolence from abroad, on the assassination of Presi-

dent Lincoln, see Dip. Cor. 18G5, Appendix.

As to the action of Guatemala in sending a special envoy on learning

of the attack on President Garfield, and the sending of Gen. Butter-

field as special envoy to express the appreciation of the United

States, see Mr. Frelinghuysen, Sec. of State, to Mr. Logan, miii. to

Cent Am., No. 193, March 3, 1882, MS. lust. Cent. Am. XVIII. 224.
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As the President of the United States does not occupy a dynastic position,

and does not share in tlie personal relations which characterize the

monarchical system, " he is not in a position to keep pace with the

frequent ceremonial exchanges of personal compliments usual among
reigning princes. To do so, in scattered instances, unless of excep-

tional imix»rtance, might cause npglect to he imputed to him in the

event of an oversight or omission with regard to some recurring

anniversary like that which gives rise to your present despatch.

Hence it is found more expedient to prescribe to the resident rei)re-

sentatives of the United States abroad standing discretion to exi»ress

in the name of the Government and peoiile of the United States, as

well as of the President, their congratulations on fitting occasions

when such expressions are usual at a foreign capital." (Mr. Adee,

Act. Sec. of State, to Mr. Si)erry, min. to Persia, No. 28, April 27,

1893, MS. Inst. Persia, I. 347.)

See, also, Mr. Blaine, Sec. of State, to ^Ir. Pratt, min. t<> Persia, Xo. 173,

March 28, 1889, MS. Inst. Persia, I. 2.">2
; Mr. Adee, Act. Sec. of State,

to Mr. Ky.m, min. to Mexico, No. 78, Sept. 14, 1889, MS. Inst. Mexico,

XXII. 252.

After the introduction of the system of sending and receiving

ambassadors, the United States for a time adhered to the jiractice

of exchanging communications between the President and the heads

of other states through the usual dii>k)matic channels. For cxauij)le,

the ambassador of the United States at London was instructed, June

24, 1893, to convey to Iler Britannic Majesty an expression of the

sorrow of the President and people of the United States by reason of

the catastrophe to PI. B. M. S. Yictona. Gradually, however, the

practice has become common of a direct exchangi^ of connnunications

between the President and the heads of foreign governments on

such occasions as they deem |)roper.

For the instructions to the ambassador at London in tlie case of II. I'.. M.

S. VictDiiii. s«>e Mr. (Jresham, Sec. of State, to -Mr. P.ayard, tcl.. .Tune

24, 189.">. For. Uel. IS'.C!, :',22. At the same place will be UhuhI the

reply of the Queen, whicli was addressed l)y Her Majesty directly to

Mr. liayard.

As an example of direct connnunication, see liie messages tliat p.issed

between President McKinley and the (Jerman Fniperor. on Ibe occa-

sion of the disaster at (Jalveston. and the loss of the (Jerman training

ship (liici-sciiatt at .Malaga, see For. Kel. I'.HKi. .')27-.V_'S.

'"Whereas the pul)licati<)n of alleged charges and criticisms against

officers of the dii)l<>matic and consular service, without an o|)port unity

being given for due consideration of both sides of the (piestions at

issue, has led to injustice to the i)ersons attacked and to euibaiiass-

ment to the Department of State in its disposition of the pubHc

business

:

"It is hereby ordered that liereafti'r no ollicer of the diph)inatic

or consuha- service of the United States sluill attack, or prefer charge'^

H. Doc. 551—vol 4 14
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against, or publicly criticise, any other officer in either service, except

in a communication to the Department of State.

" Whenever any such officer deems that his duty compels him to pre-

fer charges against any other officer in either service, he shall com-

municate such charges confidentially to the Department of State,

which will, upon due consideration of all the circumstances, make
such disposition of the case as in its discretion seems wise in the

interest of the public business.^'

Executive Order, April 25, 11X)2, connnunic-ated to tlio diplomatic and

consular officers of the United States, April I'G, 11)02, For. Kel. 1902,

5; MS. Inst. Arg. Kep. XVII. 579.

4. Official Communications.

§ 073.

Even though the Glohe^ as published during the administration of

President Jackson, should be regarded as a government paper, the

government " is and can be from the nature of our institutions only

answerable for official articles; in all the rest the Globe is as inde-

pendent of the executive as any other gazette." Hence, the govern-

ment, as such, can not be properly called on by Russia to explain the

insertion of articles in the Glohe injurious to Russia in relation to

Poland, or the publication of what Russia may consider inaccurate

and unjust reports from France or England of Russian affairs.

Mr. Livingston, Sec. of State, to Mr. Buchanan. ,Ian. 2, 18.33, MS. Inst.

Russia, XIV. 1. See, also, 1 Curtis's Buchanan, 175.

" No foreign government or its representative can take just of-

fense at anything which an officer of this government may say in his

private capacity. Official communications only are to be regarded

as indicating the sentiments and views of the government of the

United States."

Mr. Webster, Sec. of State, to Mr. McCurdy, June 8, 1852. S. K.x. Doc.

No. 92, 32 Cong. 1 sess. 4. 5. See. however, Tolitical Science Quar-

terly, X. 280-288 ; and infra, § 905.

" Although it is usual for this Department to forward letters to

persons abroad, which may be sent hither by members of Congress

for that purpose, the punctilio required in Europe in communication

with crow^ned heads renders it necessary to make letters to such per-

sonages an exception. The rule there is that no connnunication in-

' tended for the .sovereign, even a letter accrediting a foreign minister,

can be presented to the person to whom it is addressed, unless a copy
shall previously be communicated to the proper minister of the

sovereign. The reason for this rule is understood to be to prevent
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any letters of an improper character from being received by the

sovereign."

Mr. Seward, Sec. of State, to Mr. Rice, M. C.. July Ki, ISOl, 54 MS. Doin.

Let. 302.

This letter of Mr. Seward's relatetl to a letter to the Kinj; of Bavaria,

which Mr. Rice had sent to the Department of State with the

request that it he forwarded to its destination. Mr. Seward closed

his letter as follows :
" T'nder these circumstances, and especially

as we have no diplomatic iijient, but only a consul, at Munich,

who has no official rifjht to communicate with the court, I feel

obliged to decline a compliance with your reijuest. The letter to the

King of Bavaria is consequently herewith returned."

" Your dispatch No. 14, of the 8th ultimo, has been received. The
view is correct which it takes of the absurd newspaper report of a let-

ter from President (irant to the Emperor of Russia, congratulating

the latter upon his denunciation of the clause of the treaty of Paris

which restricts liberty of navigation in the Black Sea. The occasions

are rare which are conceived to warrant or require a deviation on the

part of the President from the rule which limits his connnunications

to foreign sovereigns to mere letters of ceremony."

Mr. Fish, Sec. of State, to Mr. MacVeagh, uiin. to Turl<ey. Jan. ."», ISTl,

For. Rel. 1871, 890.

In 1871 Mr. Fish declined to transmit to the Russian minister a let-

ter from a private citizen of Philadelphia offering the use of his house

for the (irand Duke Alexis during the hitter's stay in that city. Mr.

Fish said that, if the letter were sent directly to the Russian minister,

he should, if oral inquiries were made of him, take pleasure in recom-

mending the acceptance of the offer.

Mr. Fish, Sec. of State, to Mr. Boric. July 27, 1871. !M» MS. l)..m. Let. iMi:.

No officer, civil, military, or naval, can properly carry on an official

correspondence with a foreign government, except through the De-

partment of State, or its diplomatic rej)resentative at the seat of such

government.

Mr. Fish. Sec. of State, to Mr. Wines. Jan. L*."). 1872. itl' MS. Doni. Let. L".i;>.

"I am directed by the Secretary of State to inform yoii that tlic

usages of foreign intercourse recpiire that conuiuuiications from citi-

zens or subjects of foreign goveiMunents to tlie Presi(h>nt should be

addressed through the ministry of the nation of which the writci- is

a subject or citizen. Moreover, it is not the i)rovince of the executive

branch of this government, as a general rule, to give attention to a

claim or interest involving private rights only.""

Mr. Hale. Asst. Sec. of State, to Mr. Kuhlmann. .May 21. 1872. 'M .MS.

Dom. Let. 152.
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" The policy of the Ijiav is to prohibit all communication with pri-

vate and unofficial i)ersons on subjects under discussion between this

government and another. Such connnunication can be made verbally

by trusted messengers, as nmch to the detriment of the public service

and the public interest, and in as complete disregard of the policy

and the letter of the statute, as it can by written correspondence. It

may even be more dangerous to intrust it to the memory or even

the fidelity of a messenger than to the exact words of a Avritten

communication."

Mr. Fish, Sec. of State, to Mr. Bassett, luiii. to llaytl, Nov. 20, 1875, MS.
Inst. Ilayti, II. GG.

Prince Bismarck, having declined to be " the medium' of communi-
cation between the House of Representatives of the United States

and the Reichstag of a resolution on tlie sul>ject of the death of Mr.

Lasker" (a late member of that body who died in New York), Mr.
Frelinghuysen, Secretary of State, ii^. a telegram to Mr. Sargent,

American minister at Berlin, after explaining the friendly intent of

the resolution, stated that " its non-transmission officially, as it was
intended and claimed on its face to be of friendly intent, while a

matter of regret, is not one of concern to either branch of the govern-

ment of the United States."

Mr. Frelinghuysen to Mr. Sargent, niin. to Germany, Mar. 10, 1884, MS.
Inst. Germ. XVII. 337.

In 1894 Senor Bonilla, who had become, as the result of a revolu-

tion, the chief executive of Honduras, addressed as i)rovisional presi-

dent an autograph letter to the head of each of the govermnents

represented in that country, and sent it to the pro})er legation for

transmission. The Spanish and Italian ministers, considering it con-

trary to diplomatic usages for I*resident Bonilla to address an auto-

graph letter to their sovereigns till he had been elected constitutional

President, refrained from transmitting it to their governments. The
German minister, while sharing their views as to dii)loniatic usage,

considered that he was not authorized to Avithhold the letter, and for-

warded it. The diplomatic representative of the United States took

the same course. The Department of State instructed him that he
" did right to forward a communication so received from the de facto

head of the government with which intercourse is held."

Mr. Uhl, Acting Sec. of State, to Mr. Young, niin. to Honduras, May 12,

1894, For. Rel. 1894, 302.

In 1895 the German minister at Washington, having declined to

receive a complaint touching the treatment of an American citizen in

Bavaria, Mr. Olney said: "All usage and precedent make it entirely
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competent and proper for this government to present a diplomatic

claim to tlie ({erman government, eitlier here throngh . . . the

ambassador thereof, or at Berlin through its own ambassador to (ler-

many, as this government may elect." The German ambassjuior re-

])lied : ''The imperial govarnmeht receives complaints oi- siigges-

ti(ms from friendly governments only when they are presented by the

diplomatic representatives of such governments accredited to it.

It does this as a matter of principle, and in accordance with a practice

which generally prevails."

Mr. Olney, Sec. of State, to Raron Thiolinann, (Jorinan ainhass., Oct. 7.

180"., For. Itel. IS95, I. 480, 481 ; Haroii 'IMiiolniann to Mr. Olney, Oct.

14, 181).5, id. 48().

r>. Communications tkom Aliens.

§ G74.

General Washington, when President, declined to receive publicly

Messrs. Talleyrand, Beaumetz, and Liancourt, who were then refu-

gees from France, on the ground that '' the French Republic Avould

have learnt with disgust that they had l)een received by the President.

He having resolved not to receive them, I held it to be my duty to

do violence to my individual regard for their charactei's by merging

it in political considerations."

Mr. Raii<loli)li. Sec. of State, to Mr. .lay. I >ec. 2:!. IT'.M. .MS. Inst. U. States

Ministers. II. 2!K?. Tliey liad letters of introduction from Messrs.

Pinckney aiid .Tay.

The De])artment of Stale can receive no connnunication from sub-

jects of another country on inlei'uational uiaUei's. excej)t through the

minister of such country.

Mr. Monroe. Sec. of State, to .Vdniiral Cochrane, .\])r. ."». lSl."t. MS. Notes

to For. L««s. II. SO.

"Several da;,s ago T received iuformatio]i (hrough a conlideutial

channel that»Iosei)h Bonaparte, with several companions, had arrixed

incog, at New York. . . . Aiul yesterday I received the further

infornuition that he was on his way. ac('oin|)anied by Lewis, to re|)ort

himself to me personally, still undei- his disguise. . . . A\'h;'.t-

ever motives may have produced this stej), the palpable iiii|)r()priety

of it, especially as its success would involve my pavticipatiou in a

clandestin(> transaction, determined me at once to guard against it.

I have accordingly written to Mr. Rush to have the travelers divei-ted

from their |)urpose on their arrival at Washington."

Mr. Madison. President, unollicial. to Mr. Monroe. Sec. of State. Mcnt-

pelier, Sei)t. 12. ISl.'.. .MS. .Monroe Pap«'i"^-
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In 18GG, General S.inta Anna, formerly President of Mexico, in

expectation of visiting Washington, inquired whether Mr. Seward

would receive him as a private gentleman. Mr. Seward informed

General Santa Anna that, inasmuch as his attitude toward the re-

public and government of Mexico, with which the United States

maintained diplomatic relations, was pronounced by the President of

Mexico to be unfriendly, a reception of him in any character at that

time by the Secretary of State would be incompatible with the settled

practice and habits of the executive department of the United States.

Mr. Seward. Sec. of State, to General Santa Anna, Aug. 16, 1866, 74 MS.
Doni. Let. 27.

A foreigner abroad, desiring to communicate with this government,

must do so through the accredited representative of his government

at Washington.

Mr. Fish, Sec. of State, to Mr. Mantilla, Span, mln., Feb. 16, 1875, MS.
Notes to Spain. IX. 345.

" I have the pleasure to acknowledge the receipt of your letter of

the 29th ultimo, in which, pursuant to a suggestion I made to yon

on Wednesday last, you state the purposes of the proposed memorial

from the Peace Association of Friends of Philadelphia, to the Czar

of Russia, in the interest of universal peace and disarmament; and

you also communicate to me an explanatory letter of Mr. Charles

ICmory Smith, and an extract from a letter addressed to you by Mr.

Andrew D. White, upon the same subject.

" You refer, in conclusion, to the kindly acknow^ledgment received

by your association, through the imperial German ambassador in

Washington, to an address to William II. dated January 9th, 1894,

in the interest of peace and disarmament of the nations in Europe.
" I find that the address to the German Emperor was transmitted

directly by the memorialists in 1894, after the failure of an applica-

tion to have the same presented by our ambassador at Berlin in the

fall of 1893. It appears that the petition w^as sent in the first place

to Mr. Runyon, with the request that he should present it. This he

declined to do, for reasons stated by him, and reported the inci-

dent to the Department. Mr. Runj^on's course was approved by an

instruction dated November 22, 1893, in which among other things

I said :
' The agencies of this government are not open for the pres-

entation of memorials of our citizens to foreign governments, espe-

cially when they deal with questions of national and international

policy not affecting the United States, even in cases where the rights

or interests of an American citizen are concerned. It is a very

(general rule among governments that the individual's privilege to

memorialize the crown is to be availed of directly, not through a
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diplomatic channel, and a tender through the latter course may be

and frequently is declined.'

"In view of this now uniform ruling of the Department in such mat-
ters, I could not instruct Mr. Breckinridge to present the proposed

memorial to the Czar; but in view of the high standing of the persons

composing the Peace Association of' Friends, I can not supi^ose that

there would be any difficulty in presenting it to His Majesty in the

ordinary way."

Mr. Greslmni, Sec. of State, to Mr. Garrett, .\pril 2, ISO."). 201 .MS. Doui.

Let 3G1.

An to resolutlon.s of the general assembly of Connecticut, passed in Janu-

ary, 1885, expressing abhorrence at tlie attempt to destroy the House
f Parliament and other public buildings, see Mr. Bayard, Sec. of

State, to Mr. Colyer, March 7. 1885, saying: " Tlie legislature of

Connecticut having taken no action towards communicating the reso-

lution to Iler Majesty's government, tills de]iartnient can not with

propriety be the medium of comnmnicating the resolutions uixm your

individual request." (154 MS. Dum. Let. 397.)

G. Right of Official Communication.

§ f>"5.

The right of legation, as it exists between civilized states, necessarily

implies the right of diplomatic rei)resentatives to correspond with

their own government, as well as with the consular representatives of

that government in the country to which they are accredited. The

general right of communication in such cases is not denied, but it has

sometimes been interfered with and abridged in times of war or of

civil disturbance. The interference or disturbance in such instances

has given rise to discussions of an interesting nature.

" Your predecessor also raised a question with the government

concerning its refusal of a passport to Mr. Valeri
Bearers of de- i j? i ^ i rri-i • i* i i

as a bearer ot despatches. J his question was elao-
spatches.

.

'-

orately discussed V>etween Mr. Jones and the Secre-

tary of State for New (Jranada. We think that in the first instance

Mr. Jones had the right in the controversy, but that the Secre-

tary subsequently gave explanations which might well have been

accepted as satisfactory. The right to send despatches of a uiiu-

ister, secured by the law of nations, certainly involves the right to

designate the messengers and the inviolability of his person wlicn

executing the commission. But when a country is in a revolutionary

state this absolute right ought to be exercised with due regard to the

safety of the state where the minister resides, and temporary incou-

veuieiices which do not go to the defeat of the right itself may well
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bo Hubniitted to in such a time without a compromise of the dignity

or honor of a just and friendly nation. Tlie public safety is in every

country the first consideration of the government. The government

of the United States will not be either exacting of extreme rights in

revolutionary states, nor remiss in reasonably maintaining all its

rights under all circumstances."

'

Mr. Seward, Sec. of State, to Mr. Burton, luin. to Coloml)ia, No. 1, May
29, 18G1, MS. Inst. Colombia, XVI. 1. See infra. §§ (>78. 070.

For ii request to the Secretary of War tliat a paper from Earl Russell be

sent through the military lines to Gen. Lee by flag of truce, see Mr.

Seward, Sec. of State, to Mr. Stanton, March 8, 1865, G8 MS. Dom.

Let. 302.

In 1869 the Argentine military commander at Asuncion declined to

obey the order of his government granting a safe con-

duct for a messenger from the commander of the

U. 8. S. Wasp to communicate with the American minister to Para-

guay, who was within the military lines of President Lopez. June 17,

1869, Mr. P'ish instructed the American minister at Buenos Ayres that

this refusal was, " under the circumstances, regarded as specially un-

friendly to this government and wholly without any substantial rea-

son ; '' that blockade, naval or military, was a belligerent measure

designed to prevent commercial intercourse with the enemy, and that

he was aware of no instance in which it had been iuA oked for the pur-

pose of preventing the government of a neutral and friendly state

from communicating with the diplomatic agent accredited to the gov-

ernment of the blockaded territory ; that safe conducts, it w as believed,

were rarel}^, if ever, refused luider such circumstances, and that when
refused the aggrieved party had a right to expect sufficient reasons

therefor. The American minister was therefore instructed to protest

against the act of disobedience of the Argentine military commander,

and to say that the United States expected not only that he would he

held accountable therefor, but that " no further obstacles will be

interposed to communication w'ith the United States minister to

Paraguay unless adequate grounds for a denial of intercourse shall

be assigned."

Mr. Fish, Sec. of State, to Mr. Kirk, No. 3, June 17, 1869, MS. Inst.

Argentine Repub. XV. 317.

In September, 1870, M. Jules Favre, as minister of foreign affairs

of France, referring to the siege of Paris, informed
lege aris.

(^q^,jj^ Bismarck that the diplomatic corps desired to

be allowed once a week to despatch correspondence—exclusively dip-

lomatic—" accepting all the precautions " which Count Bismarck

might think proper to take. On the 26tli of September Bismarck
replied that " permission of correspondence from and w ith a be-
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sieged fortress is not usual according to the rules of warfare;"

that the interior of the fortifications of Paris during a siege was
not " a proper central point of diplomatic intercourse,*' but that

he would permit the transmission of " ojxmi letters ' of diplomatic

agents. On the Gth of October the diplomatic representatives at

Paris addressed to Bismarck a protest against his decision, and

declared that their duties towards their go\'('rnments did not per-

mit them to accept the condition that they address to them only
" open " despatches. In a reply of the 10th of October Bismarck
stated that, if members of the diplomatic corps had decided to

share with the government of the National Defence the incon-

veniences which were inseparable fi-om a residence in a besieged

fortress, the government of the King of Prussia was not responsible

therefor; that, conceding every confidence to the members of the

diplomatic corps, it was necessar}^ to consider the possibility that im-

portant information concerning military facts might escape them,

and that they could not in any event guarantee the discretion .Jind

good faith of the messengers whom they should see fit to employ.

Bismarck added that tlie state of things created in Pai-is was not,

from the point of aMcw of international law, analogous to any other

situation in modern history; that a goverument, at war with a power

Avhich had not yet recognized it, had shut itself up in a besiegcnl for-

tress and was there surrounded by a part of the dijilouiatic repre-

sentatives who were accredited to the government whose i)la('e it had

taken; and that it would be difficult to establish rules wiiich should

be incontrovertible from every |)()int of view. Tie expressed his

willingness to examine any (|uesti()n of international law relating

to the abnormal situation that existed.

November 11, 1870, Mr. Fish instructed Mr. Bancroft, who was

then American minister at Berlin, that the refusal of the (lerman au-

thorities to allow the American minister in Paris to send a messen-

ger to Ijondon with a i)()uch with despatches from his legation, indess

the contents of the pouch be unsealed, must be i-egarded as an " un-

courteous proceeding," which could not be accpiiesced in by the United

States; that the I'ight of a blockading force, whether by sea or by

land, to cut oil the dii)lomatic represt^itative of a neutral state from

all intercourse' by letter with the outer world was neither "* expressly

recognized by public law ""' nor ^ even alluded to inany treatise on the

subject;" that the right of legation, which comprehended the privilege

of sending an<l receiving messages was, however, fully acknowledged,

and that, as writers on the law of luitions had made no exception in

case of hostiliti(>s, the rights of legation under such circumstances

'' uuist be regarded as paramount to any belligerent right." and shojild

not be questioned or curtailed uidess the attacking party had "good
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reason to believe " that thev would be " abusinl," or "unless some
militarv necessity, which upon proper statement must be regarded as

obvious, shall require the curtailment;" and that the condition of

sending: messengers with open despatches was humiliatinfj and could

not be accepted. Mr. Bancroft was therefore directed to remonstrate

against the action of the (Jerman authorities; and in this relation it

was observed that the United States had successfully asserted " an

analogous privilege of legation " upon several occasions during the

Paraguayan war."

November 21, 1870, Mr. Fish addressed a note in a similar sense

to Baron Gerolt, the Prussian minister at Washington.

In a despatch of December 17, 1870, Mr. Bancroft stated that he

had made inquiries among his colleagues at Berlin, and had found

that the Swiss Republic had presented a remonstrance which in tone

and argument was very similar to that which Mr. P^ish had directed

to be made, but that no other power had taken any further notice of

the matter. Mr. Bancroft added that, as a practical question, it was

much discussed, and that there were not wanting those who thought

the German view would be maintained.

December G, -1870, Count Bismarck called the attention of Mr.

Washburne, American minister at Paris, to a report that he received

the English papers regularly by the despatch bag which was sent

him each week by the American legation in London, and that the

contents of these papers were reproduced in the Paris journals.

]5ismarck declared that the militarv authorities could not consent

that foreign papers of recent date should reach the besieged city with-

out having been previously examined; that, in obtaining for the

United States legation the " privilege of receiving closed despatches

within a besieged fortress," he was influenced by the conviction that

no inconvenience would result; and that the })rivilege was intended

to apply only to official communications from the government at

Washington to the xVmerican legation. Mr. Washburne, on the 12th

of December, replied that a few^ numbers of London papers of an old

date, which he had supposed could do neither good nor harm to any

interest, had been penuitted to lie on his table where peo})le might

read them, but that he should decline to receive any more and had

written to London asking that no more be sent him; and he expressed

the hope that no objection would be found to his receiving through

the bag papers from his own country, with the understanding that

they were particularly for his own perusal. On the 1.5th of December

Bismarck answered that he had desired only to call Mr. AVashburne's

attention to the report which had been published in London, and that

he had no intention of depriving him personally of any English or

« See sui)ra, § G44.
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American papers, whicli he was entirely free to receive for his own
private use.

By a special arrangement Mr. Washburne was permitted to send

out his despatch bags to London for transmission to Washington, as

well as to receive despatch bags made up and sealed in London. It

was discovered by the Germans, from letters captured in a balloon

sent up from Paris, that when the privilege became known ceitaiu

persons sought to abuse the facilities which it afforded for conducting

a clandestine correspondence. This incident gave rise to corrospoiid

ence between Mr. Washburne and Count Bismarck, in the course of

which the latter, in a note of January 28, 18T1, stated that a delay

Avhich had occurred now and then in the transmission of Mr. Wash-
burne's despatch bags was " not occasioned by any (loul)t as to the

right of your government to correspond with you. but by obstacles

it was out of my power to remove." In an instruction to Mr. Wash-
burne of February 24, 1871, Mr. Fish said: ''It is satisfactory to

notice that although Count Bismarck, in his note addressed to you on

the 6th December last, speaks of ' obtaining for the legation of the

United States the privilege of receiving closed despatches;' in his

note of January 28 from Versailles he recognizes the principle

asserted by me in a note addressed to Baron Gerolt on 21st November

last . . . and admits of 'no doubt as to the right of your govern-

ment to correspond with you.' The delays and inlerrui^tions to that,

right are, I trust, wholly of the past, and may have been, and it is

hoped were, the unavoidable accidents of the then jxMiding military

strife. In the absence of any recurrence we are content with the rec-

ognition so fully made by Count Bismarck of the right which we

claimed."

M. Favro to Count Bismarck (Rpi)t.. 1870). For. Kol. 1S71. :'.<;:',: Count

Bismarck to .M. Favro. Sopt. 'J<!. I.STO. ibid: Dip. Corps to Count Bis

marck. Oct. C. INTO, iltid; Count lUsmarck to l>ii>. Corps. Oct. 10.

1870. id. :',C4: Mr. Fisli. Sec of State, to Mr. Bancroft, min. to Prus-

sia. No. 2M. Nov. 11. 1870. For. Ucl. 1S70. lor. ; Mr. Bancroft to .Mr.

Fish, No. lOI). I)<>c. 17. 1870. For. Kol. 1871. 'MV2; Count Bismarck to

Mr. Wasliluirno. Doc. C. 1870. S. Fx. 1 >oc. •2\. to Cont.'. L* s«>ss. 1-J7;

Mr. Washl»urii(> to Count P.ismarck. Dec. 11'. 187<». id. 1-S; Count

Bismarck to .Mr. Waslilturnc. Dec ITt. 1870. iliid: same to same. .Ian.

If). 1871. id. Il2t>-i:'.0: Mr. Waslilturne to Count P.ismarck. Jan. 10.

1871. id. i:5(): Count Bismarck to Mr. Waslilturne. .T.in. 'JS. 1.s71. id.

laC; Mr. Fish. Sec. of State, to Mr. W.ishliurne. No. L':!0. Fel». 124.

1871. id. H.J.

" The undersigned, after a careful consideration of tlie subject, and

with every disposition to acknowledge the just and necessary l»elliger-

ent rights of the blockading force, can not acciuiesce in the |)reU'nsion

set up on behalf of that force. It is true that, when such a force
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invests a fortified place with a view to its reduction, one of the means

usually relied upon for that purpose is the interruption of ordinary

coninuinication by messengers or by letters. This is acknowledfj^ed to

be not only a belligerent right, but also one incident to the actual

sovereignty over the enemy's territory occupied by the assail^uit ad-

jacent to the blockaded j)lace. Paris, however, is the capital of

France. There the diplomatic representatives of neutral states had

their official residence prior to the investment. If they think proper

to stay there Avhile it lasts, they must expect to put up with the

inconveniences necessarily incident to their choice. Among these,

however, the stopping of communication with their governments

can not be recognized. The right of embassy to a belligerent state

is one which it is both the duty and the interest of its enemies to

acknowledge, and to permit the exercise of, in every usual or proper

way. If this right should be denied or unduly curtailed, Avars might

be indefinitely prolonged, and general peace would be impracticable.

" The privilege of embassy necessarily carries with it that of em-

ploying messengers between the embassy and its government. This

is a privilege universally recognized by publicists. There is no excep-

tion or reservation made for the case of an embassy having its abode

in a blockaded place. Indeed, the denial of the right of correspond-

ence between a diplomatic agent in such a place and his government

seems tantamount to insisting that he can not elect to be a neutral,

but must be regarded as an adversary if he continues to stay there,

especially when the legitimacj' of the authority of those directing

the resistance is denied by the other assailant.

" The opposite course, which it has suited the convenience of some

neutral government to adopt, is obviously liable to be construed,

partly, at least, as the occasion of withholding the privilege of corre-

spondence. Should this l)e a correct view of the case no independent

state claiming to be a free agent in all things could in self-respect

acquiesce in a proceeding actuated by such a motive. The under-

signed does not charge the government of the Xorth Gcnnan Union
with being so actuated, but deems himself warranted in thus re-

ferring to the point as it is adverted to by the representative of that

government both at Berlin and i)efore I*aris.

" The undersigned is consetpiently directed to claim that the right

of correspondence between the representatives of neutral jjowers at

Paris and their governments is a right sanctioned by public law,

which can not justly l)c withheld Avithout assigning other reasons

therefor than those which have hitherto been advanced. The burden

of proof of the sufficiency of those reasons, in furtherance of the

belligerent rights of the assailant, must be borne by him.
" While, however, the undersigned is directed to claim the right

as due to all neutrals, he Avill not omit to acknoAvledge the partial
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exceiDtion made in favor of tho minister of the United States for the

reasons assigned."

Mr. Fi.sli, Sec. of State, to Baron fJerolt. Nov. 21, 1870, For. Ii«'l. 187(1, V.H',.

In 1885, on representations by the minister of Salvador that free-

dom of telegrai)hic intercourse between that gcnern-
Teiegraphic com-

^^^^^^ ^j^^| ^^^, j_j.^jj ^j^^ minister of the United States
municatioii.

to the Central American States, was supposed to Ije

interfered with by the authorities of Guatemala, the Department of

State j)romptly remonstrated with the Guatemalan jjovernment and
received from it the fullest assurances that no such interference

existed or would be permitted.

Later in the year, the Department of State complained to the fjov-

ernment of Salvador that a member of the United States Connnission

to Central and South America had, while in Salvador, been prevented

from connnunicating by tele<;raph either with Mr. Hall or directly

with the «roverinnent of the United States. The De})artuu'nt of

State declared that any attenn)t on the part of any one of the repub-

lics of Central America "to limit Mr. llalTs couununication with his

own government, or with the governments of any States to which lie

is accredited,*" or to restrict "the right of the agents of the United

States in Central America to conununicate officially with each other,"

called for '"" inunediate and earnest protest as a violation of inter-

national law.*'

Mr. Bayard. Sec. of State, to Mr. Peralta, Salvadorlan luin.. April 2.").

1S85, MS. Notes to Costa Rica, II. ."U.

See, also, Mr. Bayard. Sec. of State, to Mr. I'eralta. April ;J(), ISS.",, MS.

Notes to Costa Bica, II. o7 ; Mr. Porter, Act. Sec. ut State, to Mr.

Scryinscr, June 11, 188a, I'tii MS. Doni. Let. (m7 ; Mr. Bayard. Sec. «)f

State, to Mr. Peralta, June 12, 18sr), .MS. Notes to Costa Uica, II. 40.

For further correspondence and protests con<-ernin}; the intt'rruption of

telegraphic connnunication in Central .Vnierican States <luriiig 18!M).

see For. Bel. 1800. ^54, 30, 11, 02, 03, 7l>. M), IKJ, 114. 118. 119. 121,

121, 122, 12.',. <;4r>-(>48.

The action of the Anieri<an minister at Bio de Janeiro in jtrotesting

against the interrui>tion of telegraphic coniiinniicatii>n hetween the

legation and the government of the InittMl States during the days of

the revolution of 1881) and on a suhse«iuent occasion l>y jtrohihiting

the sen<ling of cii)her telegrams and requiring others to he submitted

to censorship, was approvt^l by the Department of State. (.Mr.

Blaine. Se<*. of State, to Mr. Adams, niin. to Brazil, .\o. 48. Jan. .'?.

181M>, .MS. Inst. Brazil. XVII. 4:*.."l.

)

" ^Ir. Kimberly's dispatch ninubered 'J'.V.^. of the lidth iiUiuio. makes

the suggestion that ui)on your arrival at your post you may lind the

time |U'opitious for some positive arraugciuent auioug the Central

American goxernmeiits by which the safety and uninterrupted trans-
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mission of telegraphic correspoiulenee may be secured in time of dis-

turbance in that (juarter. This suggestion has my cordial approval.
"• On several recent occasions this government has had good ground

to complain of the insecurity of its official correspondence by tele-

gi'aph Avith your legation.

" Tn the early part of 1885, during Gen. Barrios's movement, the

difficulties in the way of communication were very great, and inex-

plicable delays and even suppressions occurred, greatly to the detri-

ment of the interests of this government. An attempt to cut the

coastwise cable, an American enterprise, appeared to be so imminent

as to call for urgent remonstrance and i)recautionary measures toward

the protection of the property of citizens of the United States then

threatened. Again, in July and August of last year the legation at

Guatemala City was almost cut off from communication with this

government during the hostilities between Guatemala and Salvador,

although the disturbances and alleged interruption only existed on

the connnon frontier of those states.

" Efforts to ascertain the cause of such interruptions and to suggest

a remedy have been comparatively fruitless, little having resulted

beyond mutual recriminations on the part of the states within whose

territories the interru})tions occurred, each throwing responsibility

upon the other. This outcome was, naturally, quite contrary to the

l)olicy and wish of the United States, which, seeking only the effect-

ive means of interposing its good offices and showing its friendship

to both contestants alike, could not purpose to cast further causes of

contention and ill will among them.
" It appears to be unquestioned that the coastwise cables touching

at Central American points are entitled to protection from interfer-

ence. The land lines connecting with those cables are under the

responsible control of the government in each of the states. While

it may not be possible to jjrevent their injury during actual war,

their willful interruption should be guarded against, and their use.

when in working order, should be opened to the diplomatic and con-

sular officers of the United States for official conununications with

their government, or with each other, without hindrance or censor-

ship of any kind.

" You will endeavor to come to a friendly understanding in this

regard with the governments of the several Central American states,

none of which, it is supposed, will question the justice or necessity of

settling in advance the important question of inviolability of official

dii)lomatic correspondence which is involved."

Mr. Rlnine. See. of State, to Mr. raclieco. inin. to Central America, Feb.

20, 1891, For. Rol. 18'J1, r»7-r)8. See, also, id. 54, (M-GG.
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March 30, 1899, during the existence of martial hiw, the Nica-

raguan authorities at Bhiefiekls refused to allow the American
consular agent there to use the wires to send a telegram to the

American minister concerning the prevailing disorders. The reason

given for this action was the refusal of the consul to re})ly to certain

questions propounded by Colonel Torres, the " executive delegate," as

to the aid and support alleged to have been given bv certain Ameri-

cans to a recent revolutionary movement. Complaints were subse-

quently made b}'^ other American officials, civil and naval, of the

interception and detention of their official telegrams in Nicaragua.

They were instructed, should their telegrams be interfered with, " to

ask instant permission to send and receive official telegrams." Sub-

sequently, on the representation of the Navy I)ei)artment that the

commander of the U. S. S. Detroit, then at liluetields, had repoi-ted

the sending of a cipher telegram of which that DepartnuMit derived

its first knowledge from the confirmation of the message by mail, the

following instruction, May (>, 1899, was sent: "You will bring the

matter to the attention of the Nicarai^uan government and insist on

unrestricted telegraphic connnunication between yourself and this

Department and between Captain Dayton and the Xavy Dei)artn)ent.''

Mr. Hay, See. of State, to Mr. Morry. iiiiii. to .\i( anit'iiM. May <">. l.S'.>'.>. For.

Rel. 1809, 579. See, also, pp. r.r>9. ."><;o, ."i(;:5, .">(;.">. .ITtl. oTS.

In the latter i)art of July, 1900, while the foreign legations at

Peking weiv l)esieged, the \"icerov Li. beiiig at Sliang-
Siege of legations

jj.jj^ inquired whether it was possible, if the foreign

ministers were escorted to Tientsin safely, to stop

military operations, with a view to negotiations. The United States,

July 30, 1900, rei)lied: "This government will not enti-r into any

arrangement regarding disposition or treatment of legation without

first having free connnunication with
|
United States

|
Minister Con-

ger. Kesi)()nsibility for their i)r()tection rests upon Chinese govern-

ment. l*ower to deliver Tientsin presupposes jjower to jjrotect and

to open connnunication. This is insisted on."

When Earl Li i-eceived this answer, he dictated this (|uestion: '* If

free connnunication is established between ministei-s and tlu'iigovein-

ments, will Amei-ica ari-ange tliat allies wiil not advance on Peking

pending negotiations T" The Cnited States, Aug. 1, 1".»()(). replied :
"'

I

do not think it expedient to submit the jjroposition of Karl Li to the

other powers. Fi-ee connnunication with our re|)resentative in Peking

is demanded as a nuittei- of absolute i-ight. not as a favor. Since the

Chinese government admits that it possesses the powei- to give com-

nmnication, it puts itself in an unfriendly attitude by denying it.

No negotiations seem advisable until the Chinoe government shall
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have -put the diplouuitic re[)reseiitatives of the powei*s in full and free

communication with their respective governments and removed all

danger to their lives and liberty. AVe would urge Earl Li earnestly

to advise the imperial authorities of China to place themselves in

friendly communication and cooiwration with the relief expedition.

They are assuming a heavy resi)onsibility in acting otherwise."

Again, on August 5, 1900, the United States protested "" against any

limitations of right of full and free communication with Minister

Conger."

Mr. Hay, Sec. of State, to Mr. Goodnow, consul at Shanghai, tel., July 30.

1900, For. Kel. 1900, 200 ; same to same, tel., Aug. 1, 1\XK), id. 2tJ0 ; Mr.

Adee, Act. Sec. of State, to Mr. Gooduow, tel., Aug. 5, 1900, id. 204.

7. LAN(;uAGii or Correspondence.

§ 676.

In formal written communications to the governments to which

they are accredited, diplomatic representatives of the United States

are directed to employ the English language. In countries in the

East, and in urgent cases in European and American countries, the

English communications may be accompanied by a translation into

the language of the country, but in any event the English text is to

be resorted to as the standard in the ascertainment of the precise

meaning of the American diplomatic representative, should a ques-

tion be raised.

Inst, to Dip. Off. of the U. S. (1897), sees. 94, 9.5, 9<>, itp. 3.5-.30.

The substance of these instructions may be found in a connnunication

of Mr. Forsyth, Sec. of State, to Mr. Cass, min. to France, No. 42,

Jan. 21, 1840, MS. Inst. France, XIV. 2.->9.

See, also, to the same effect, Mr. Frelinghuj'sen, Sec. of State, to Mr.

Benjamin, min. to Persia, No. I.'), May 31, 1884, MS. Inst. Persia, I.

54. This instruction of Mr. Frelinghuysen to Mr. Benjamin related

to the action of the Russian minister at Teheran in returning to Mr.

Benjamin two letters on tlie ground that the circumstance that they

were written in English deprived him of the possildlity of ascertain-

ing their contents and replying to them. Mr. Frelinghuysen. with

reference to this incident, rehearsed and reatflrmed the standing

instructions of the Department of State, and addetl :
" Where, how-

ever, a general usage at any post gives rise to a reasonable exi>ec'ta-

tion that a particular tongue will be employed, it may be proper and

agreeable to conform to sui-h recjuest or usage, hut the kUjuciI

Engiixli orUjhial of all official coiiiininiicalioiiH xlunild he attachcil

to tidunidtious." In tlie course of the instruction Mr. Frelinghuysei!

observed that the United States, iii re<iuiring Its representatives to

use the English language in their official conununications, adhered

to the precedent set in the early days of the republic ; that England

had iiniforndy followed the same rule since the beginning of the

century ; and that the first general enunciation of a standard rule on
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tlie subject was found in an article adopted in 1815 by tlie Congress
of Vienna, at the end of its final act. to the effect that each ot the

l)articii)atinf: i)o\vers reserved tlie right to use in future n<'frotiations

and conventions the language usually employed by it in its diplomatic
relations.

" It is the custom of diplomatic intercourse for a forei<;u representa-

tive to address communications in his own tongue to the government
to which he is accredited. . . . The request, however, for a

French version (in Tripoli) to accompany English conununications is

regarded as reasonable."

Mr. Freliugbuysen, Sec. of State, to Mr. Robeson, Feb. 28, 1882, MS. Inst.

Barb. I'owers, XVI. 80.

''There is one difference in the correspondence of all the foreign

ministers here from that which is usual in Europe, they Avrite letters,

instead of notes, in the first person instead of the third. The effect

of this difference ui)on style is greater than anyone not habituated to

both modes Avould imagine. . . . Another difference is that we
here always use our own language. Onis, in return, always writes,

even to the most trivial note of compliment, in Spanish. Bagot, of

course, writes in English, and the other foreign ministers, excepting

Correa, write in French : he always writes in English."'

4 Memoirs of J. Q. Adams, ',V27.

8. Tone.

The Edinhurgh Review^ commenting on the outbreak of war between

Great Britain and the United States in 1812, declared that the dis-

pute had been ''embittered from the fii-st, and wantonly urged to its

present fatal issue, by the insolent, petulant and preposterous tone ''of

those who insisted on the enforcement of the orders in council.

Edinburgh Review. Nov. 1812, XX. 4.".!).

" I am afraid you will again think my draft unnecessarily harsh, and

if so (I) request of you to strike out everything wlucji may be justly

esteemed of that character. But I think you will ol)serve little deli-

cacy towards the American governmiMit in the tone of his (CainiingV)

riote. 1 believe it to be impoi'tant to hold up constantly on our part of

the correspondence the tidture of our objections to the |)ro|)osals of

Great Britain; and there is so nuich of a KcoJiVnui in the remarks upon

our declining their proposals, and upon our oll'ei-ed substitute, that I

thought a spirited notice of them due in justice to ourselves."

Mr. Adams, Sec. of State, to President Monroe, conlid.. An.-. •"'•. 1821. .MS.

Monroe rai)ers.

H. Doc. 551—vol 4 15

V
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" Our disposition to discuss seems to have augmented, and the spirit

of conciliation has manifestly been abandoned by our councils. We
are determined to say harsher things than are said to us, and to have

the last word. ^Aliere this temper will lead us can not be distinctly

foreseen. We are now upon bad terms with the principal maritime

fitates, and perhaps on the brink of a rupture with Russia. ... I

have labored to restrain this predominant disposition of the Govern-

ment, but have succeeded only partially in softening the asperities

which invariably predominate in the official notes of the State

Department. If these notes had been permitted to remain as origi-

nally drafted, we should, I believe, have before this time been wneui-

barrassed by diplomatic relations with more than one power. The
tendency to estrange us from all foreign powers, which the style of

the notes of the State Department has uniformly had, has been so

often demonstrated, yet so often permitted, that I have almost given

up the idea of maintaining friendly relations with those powers."

Mr. Ci'awford, Sec-, of the Treasury, to Mr. Gallatin, min. to France, May
!.•?, 1822, 2 Gallatin's Writings, 241.

On the foregoing passage, Wharton, in his Int. Law Digest, commented:
" Mr. Crawford's antagonism to Mr. Adams, both being candidates for

succession to Mr. Monroe, in whose cabinet they were, was at this

time avowed. It is certain, however, that Mr. A(}ams's negotiations

with Great Britain and France failed on ix»ints as to which the

administration of (Jeneral Jackson subsequently succeeded. That

this, notwithstanding Mr. Adams's high i)ul»lic spirit and mat<-hless

dialectic skill, may be attributed to want of tact and of suitable recog-

nition of the characteristics of those with whom he had to deal, is

illustrated by the success of the subsequent negotiations. Particii)a-

tion in the West Indian commerce was refused by Great Britain

when demanded by Mr. Adams as a right ; it was granted to (ieneral

Jackson when asked as an equivalent. Payment of NaiK)leon's sikjH-

ations was refused to Mr. Adams by Louis XVIII. when it was made
the subject of continuous diplomatic irritation; it was granted to

General Jackson by Louis Philippe when it was the subject of per-

emptory through courteous demand." (Wharton. Int. Law Digest,

§ 107, I. 707.)

See, however, Mr. Serurier, French min., to Mr. Forsyth, Sec. of State,

Feb. 23, 1835, complaining of President Jackson's message to Con-

gress of Dec. 1, 1834. (23 Br. & For. State Pai>ers, 1310.)

As to reported " great dissatisfaction " of a member of the British gov-

ernment at " the language of the government of the United States m
their diplomatic intercourse with Great Britain," and the comments
of J. Q. Adams thereon, see Mr. Gallatin, min. to England, to Mr.

Clay, Sec. of State, Nov. 27, 1820, and President Adams to Mr. Galla-

tin, March 20, 1827, 2 Gallatin's Writings, .342, 307.

" The United States may in their diplomatic intercourse have been

guilty of much cold argumentation, never to my knowledge (excepting

Pickering versus Adet), of any want of the usual courtesy and civility.
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The charge is quite untrue as to the correspondouce, &c., with Great

Britain since the treaty of Ghent. See in the additional dociuneiits

on colonial intercourse laid before Congress on '28th April last. No.

259, Lord Dudley's declaration, at bottom of page 4'2. . . . And
I do know that the British government was equally pleased witli the

tone and manner of Mr. Kush during the whole of his mission and

negotiations. But we publish everything, and the instructions of a

Secretary of State to an American minister abroad must be explicit,

and may not always be clothed in the same i)olite language towards

a foreign nation which is used in a diplomatic note."

Mr. Gallatin to Mr. Everett, Aug. 0, 1828, 2 Gallatin's Writings, 4()0.

In Lord Dudley's note to Mr. (Jallatin, the passage referred to is as fol-

lows : "The undersigned takes pleasure in recognizing in both these

letters of Mr. (Jallatin, and especially in the in(juiry wliirh closes the

second of them, the same spirit of good will and conciliation which,

in the midst of discussions involving no small difference of opinion,

has characterized Mr. (Jallatin's corresjwndence with tiic liritish gov-

ernment." (Am. State l'ai»ers. For. Kel. VI. 979.)

In connection with Mr. Gallatin's reference to "Pickering r. Adet." see

a letter of llaunlton to Washington of Jan. 22, 1797, where Hamil-

ton, referring to one of IMckeriiig's diplomatic papers, says that it

wants in various parts "that manageiiuMit of expression and siiiirUrr

in iiiodo which a man more used to diplomatic conmuniications could

have given it, and which would have been liMjypy if miited with its

other merits." (Hamilton's Works, Lodge's Feileral edition, X. 2.''>;{.)

The President " would have been better satisfied if you had never

allowed yourself to emj)l()V, in your intercourse and correspondence

with the Brazilian government, provoking or irritating expressions.

These, he thinks, ought always to be avoided."*

Mr. Clay, Sec. of State, to Mr. Kaguet, min. to lirazil, Jan. 20, 1827, 1.1

Br. & For. State Papers, 112ti. 1128.

" In all discussions between government and government, what-

ever may be the ditfereiices of opinion on the facts or principles

brought into view, tlie invariable rule of courtesy and justice denuuids

thaK:. the sincerity of the opposing partN in tlie views which it enter-

tains should never be called in ipiestion. Facts may he denied, de-

ductions examined, disproved, and condennied, without ju-^t i-ause of

offense; but lU) inqx^achment of the integrity of the govenunent in its

reliance on the correctness of its own views, can be permitted, without

a total forgetfulness of self-respect."

Mr. Forsyth, Sec. of State, to Mr. Livingston, min. to France, Mar. ."»,

1835, *23 Hr. & For. State Papers. 1:519.

This passage related to a note of .M. Serurier. Frendi minister at Wash-

ington, of Feb. '2'.\. 18.'ir>, in which he declansl that certain complaints

of President Jackson were "strange." not only liecause of the " total

inaccuracy of the allegatious ou which they are based." but also
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because the explnnations jriveii to tlie Kovernnient of the I'liited

States " seemed not to leave the slightest ix)sslbillty of inlsuiider-

standlnR on points so delicate." (23 Br. & For. State Papers. VAUi.)

The United States goveriunent will frankly and promptly disavow in-

decorous language used at variance with their instructions by its

diplomatic agents to the govennnents to which they are accreditetl.

(Mr. Forsyth, Se<-. of State, to Mr. Ellis, niin. to Mexico, Nov. 1(>,

1S:^(5. MS. Inst. Mex. XV. 87.)

As to the return of one of Mr. Forsyth's notes, when he was minister to

Spain, because of the harshness of its language, see Moore, Int. Ar-

bitrations, V. 4497.

The Mexican iiiinister of foreign affairs having addressed directly

to the Secretary of State [Mr. AVebsterJ a letter which the President

considered " derogatory to the character of the United States and
liighl}^ offensive,'' the President directed '* that no other answer be

given to it, than the declaration, that the conduct of the government

of the United States, in regard to the war between Mexico and Texas,

having been always hitherto governed by a strict and impartial regard

to its neutral obligations, will not be changed or altered in any respect

or in any degree. If for this the government of Mexico shall see fit

to change the relations at present existing between the two countries

the responsibility remains with herself."

Mr. Webster, Sec. of State, to Mr. Thompson, min. to Mexico, July 13,

1842, G Webster's Works, 459.

The government of the United States will be more tolerant of expres-

sions of petulance and acts of annoj-ance on the part of governments

of South American states threatened with revolution than it would be

of similar acts or expressions by stable European governments.

(Mr. Cass, Sec. of State, to Mr. Lamar, min. to Cent. Am., July 25,

1858, MS. Inst. Cent. Am. XV. 321.)

" It is the prerogative and aim of diplomacy to avert disputes, not

to foment them."

Mr. Bayard, Sec. of State, to Mr. Jackson, min. to Mexico, July 31, 1885,

MS. Inst. Mexico, XXI. 347. suggesting an informal and friendly

conversation with the Mexican minister of foi'eign affairs with regard

to the complaint of an American Protestant missionary who liad

encountered opposition from the authoi'ities of a Mexican community

in which he sought to carry on his work. See, also, Mr. Bayard.

Sec. of State, to Mr. Jackson, min. to Mexico, July 9, 1885, MS. Inst.

Mexico, XXI. 324.

" That diplomacy has been deeply tainted with the vices of dissimu-

lation and falsehood is certain. Secret treaties, and still more secret

articles annexed to j^ublished treaties, are in the nature of lies; for a

treaty is essentially a public engagement, and to publish a part as

the whole, keeping the remainder undisclosed, is to palm off an impo-

sition upon Europe. And yet the arguments for truth and openness
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in international affairs are plain and irresistible. AVithout tlieiii there

can be no confidence, and on the confidence which a di[)hMnatist

inspires his Avhole success depends. . . . 'In ])olitics," said

Segur, ' and in stormy times, the true dexterity is a courageous good

faith. Character saves men from the dangers on which subtlety

makes shipwreck, and firm sincerity alone can give solidity to success

or dignify misfortune.' ' It is scarcely necessary to say,' Avrote Lord

Malmesbury, among the suggestions Avhich, late in life, he sent to

a young man just entering the profession, ' that no occasion, no provo-

cation, no anxiety to rebut an unjust accusation, no idea, howevei-

tempting, of promoting the object you have in view, can need, mucli

less justify, a falsehood. Success obtained by one is a precarious aud

baseless success. Detection Avould not oidy iMiin your own reputation

forever, but deeply wound the honour of your court. If, as frecjuently

happens, an indiscreet (piestion which seems to require a distinct

answer is j)ut to you by an artful minister, })ari"v it either by treat-

ing it as an indiscreet question or get rid of it by a gi'ave and serious

look, but on no account contradict the assertion flatly if it be true,

or admit it as true if false and of a dangerous tendency."'
"

Bernard, Lectures on Diplomacy, 12G.

As to imi)ortan<-e of American diplomacy, see 22 Atlantic Monthly (1S<IS).

?AS. Address by .Mr. R. II. Dana, 20 Scrii)n(>r"s Magazine, CIC

(1880). See, also. Moore's American Diplomacy, 2r»-J:-2.").

"The Danish convention was the pioneer treaty foi' indemnities

resulting from maritime spoliations growing out of the •continental

system.' That the success of the negotiation was. in a great degree.

to be attributed to the personal character aud sjH'cial ([ualities of Mi-.

Wheat(m can not be doubted by any one who reads the ])assages which

we have cited from eminent i)ul)licists. An Amei-ican senator ascribes

the result to the fact that President Jackson, disregarding, in his case,

the mischievous system which treats all })ul)lic otlicc^s, at home and

abroad, as mere I'ewards for i)artisan servic(>-. and distrii)utcs them

.without inciuiry as to the peculiar (|uali(icat ions of the candidates,

-'did not change the negotiator

—

did not sul)>tilute a i-aw for an

exi)ei-ienced minister.' (Henton's 'J'hirty '^'ears in the Senate. \<il. i.

p. (ioa.)"

liawrence's Wheaton (ed. l.S(t:5). STl.

See, as to .Mr. Wiieaton. Keiien's II(>nry Wliealon. An .\ppreciation. beinjr

an address delivered Itefore tli(> alnnnii of I'.rown rniv(>rsity. .Inne IT.

1!M12. on liie hnndredtli anniveisary of Wlieaton's Lrradnation. 15os

ton, t;K»2.

" To you, sir, it w-ill be unnecessary to undei'take a general d(>linea-

tion of the duties of the oflice to which you are a|)|)ointed. I shall

therefore only express a desire that they be constantly exercised
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in that spirit of sineero friendship which we bear to the English

nation, and that in all transactions with the minister, his good dispo-

sitions he conciliated by whatever in language or attentions may tend

to that eifect. With respect to their government or policy, as con-

cerning themselves or other nations, we wish not to intermeddle in

word or deed, and that it be not understood that our government

permits itself to entertain either a will or opinion on the subject."

Mr. Jefferson, See. of Stat(>. to Mr. Pinekney, July 11, 171)2, 2 Itandairs

Life of .Jefferson . r>l).

0. Tnviolaiui.ity.

§ 678.

In May, 1795, complaint was made to the British minister that

three letters addressed to the Secretary of State of the United States

by Mr. Monroe, American minister at Paris, which were on board a

vessel that had been carried as a prize into Halifax, were opened in

the admiralty court there by the attorney-general, although they bore

the American minister's official seal. Confidence was expressed that

such an " outrage " would be discountenanced and that the letters

would be restored to the Department of State with information

whether copies had been taken of them.

Mr. Randolph, See. of State, to Mr. Hammond, British inin.. May 21, 179;"),

S MS. Doni. Let. 200.

A review, puhHshed in the Evening Post of May 4, 1001, of Mme. Rein-

liard's Memoirs, states that Reinhard was recalled from the post of

amhassador to Switzerland in Oct., 1801, and was soon afterwards

sent as French minister to Lower Saxony and Ilamhurg. The review

states that his " instructions ordered him to hinder England from

olitaining recruits in Ilamhurg and in Denmark, and to favor in

every possible wiiy the march of the French troojjs in (Jermany and in

Hanover. lie found himself thus in constant relations with the

French connnandants of army corps. esi)ecially with Rernadotte, who
occupied Hanover. Rernadotte connnunicated to Reinhard the order

given him hy the Emperor to arrest Rumhold, the English minister,

near Altona, and to seize all his papers. Reinhard had to execute the

order, though he protested in a letter to Talleyrand against what he

justly considered a violation of the law of nations. This protest was
probably the cause of the recall of Reinhard. who was replaced in

Hamburg by Bourrienne." '

In ISOO he was sent as consul-general to Moldavia and resident in the

Turkish provinces. The review says:

"A Russian army entered Moldavia at the end of November; Jassy was

occupied by regiments of Cossacks. Reinhard decide<l to leave Jassy,

and asked for passports. He was made prisoner on the way, and

taken to a small town in Ukraine -cm the confines of Russian Poland.

Reiidiard was, in his turn, the victim of a violation of the law of

nations. . Reinhard sent a letter to Prince Kurakin protesting

against the measure of whieli he was a victim. Kurakiu sent him
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word that his letter had been given to the Tsar, and oh the ll*th of

January, 1807, he was released from prison. The Emperor informed

him that his arrest was due solely to the precipitancy of certain

officials, and exi)ressed his regrets."

" I heartily reprobate the outrage on the British goveriinieiit, in

viohiting [by a privateer] the seals of its accredited minister to the

United States, and am desirous of taking such notice of it, as the

respect we owe, not only to the government of (Jreat Britain but to

ourselves, demand. I i)ray you, therefore, to refer this business to

the attorney of the district, in the absence of the Attorney-General,

with instructions to make a diligent inquiry, and strictly to prosecute

the persons he may find guilty of any breach of the law of nations or

the land."

Mr. ,T. Adams. I'resident. to Mr. ricl<ering. Sec. of State, July 20, 1799,

8 John Adams' Works, (iCS. See id. (ir,H.

In November, 18G1, General McClellan was directed to instruct

General Wool and other connnanding officers, where packages or

parcels which were addressed to a foreign minister or a foreign

government fell into their hands, by flags of truce or otherwise, to

transmit them unopened to the Department of State.

Mr. Seward. Sec. of State, to General McC"lellan. Nov. 2.1. 18(n, ."> MS.

Dom. Let. 495.

" On general principles, however, a government may be said to

have a clear right to send its comnnniications to its diplomatic agents

in foreign countries, and its legation in one country to those in

another by means of couriers, which connnunications should be invio-

lable by the authorities of tlie counlrv through which they uiay i)ass.

If the courier should be, as he ouglit to be. |)rovided with a ])assi)()rt

attesting his official character, and tlu» dispatclies of which \w is the

bearer are in his luggage, his affirnuition to that etl'cct ought, it seems

to me, to exempt the latter froui search, uidess its l)ulk or othei- cir-

cuuistances atlord reasonal)Ie grouud for suspicion that the courier

has abused his official position foi' the purpose of suuiggliiig.

" Formerly it was the ])ra('ti('e of this Departuieut. and of the lega-

tions of tiie Uuited States abroad, to issue courier passports for the

mere convenieuce of individuals, when either there wei'e really no dis-

patches to send, or, if there were, they might as well have gone by

post. The abuse to which this practice led, and the consequent dis-

repute into which it bi-ought tiie government in Europe, compelled

its discontinuance many years since. The authorities of that quarter

may probably be induced to withhold jiei'liaps the customary courte-

sies from couriers of the United States from a recollection of their

former excessive numbers. If, however, it should be understood that
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persons are not now employed in that capaeit}^ except upon occasions

similar to those when they are employed by other governments, we

woidd liave a right to expect for our couriers the same immunities

which are accorded to those of any other government.

Mr. Seward, Sec. of State, to Mr. Dayton, June 21, 1862, MS. Inst.

France, XVI. 184. See supra, § 075.

In instructions issued in 1862, with regard to papers found on board

of captured vessels, the naval officers of the United States were di-

rected that '' official seals, or locks, or fastenings of foreign authori-

ties, are in no case, nor on any pretext, to be broken, or parcels cov-

ered by them read by any naval authorities, but all bags or other

things covering such parcels, and duly seized and fastened by for-

eign authorities, w^ill be, in the discretion of the United States officer

to whom they may come, delivered to the consul, commanding naval

officer, or legation of the foreign government, to be opened, upon

the understanding that whatever is contraband or important as evi-

dence concerning the character of a captured vessel Avill be remitted

to the prize court, or to the Secretary of State at Washington, or such

sealed bag or parcels may be at once forAvarded to this Department,

to the end that the i)roper authorities of the foreign government may
receive the same without delay."

Instructions issued by the Sec. of the Navy, Aug. 18, 1802. to naval officers

of the United States. (Official Records of the Union and Confed-

erate Navies, ser. 1, vol. 1, pp. 417, 418.)

" I entirely agree with Her Majesty's government in the principle that

when a bag pnri)orting to convey despatches on Her Majesty's service

is found sealed and duly authenticated by a consul, that seal and

authentication ought to be respected by the United States authorities."

(Mr. Seward, Sec. of State, to Lord Lyons, British niin., April 5, 1862,

Dip. Cor. 1802, 258, 259.)

The American minister at Constantinople having expressed his

apprehension that letters sent by him to the United States consul at

Sivas, touching matters at Marsovan, had been violated, he was ad-

vised that the inviolability of the privileged correspondence between

recognized agents of the United States was one of the most obvious

and indispensable j^rerogatives of foreign diplomatic representatives,

and that any infringement of his rights in that regard would furnish

occasion for earnest protest, especially if()fficial correspondence, und^r

his legation's seal, addressed to a subordinate officer of the United

States, were opened by the Turkish agents,

Mr. Greshani, Sec. of State, to Mr. Thompson, mln. to Turkey, No. 54,

March 17, 18!«, For. Rel. 1893, €20.

See, also, Mr. Quincy. Act. Sec. of State, to Mr. Thompson, No. 50, March

25, 1893, id. 023.



§679.] OFFICIAL CORRESPONDENCE. 713

Mr. Thompson was subsequently instructed, if necessary, to l<eei) connuu-

nication open with the consul at Slvas by special niesseng<'r, and to

enter a protest and make an urgent demand that his official riglits

V)e respected, " should his corresjtondence, which is inviolable, be sup-

pressed or opened." (Mr. Greshani, Sec. of State, to Mr. Thonii)son,

tel., April 1, 1893. For. Kel. 1893, G24.)

10. Couriers and Rearkrs ok Despatciiks.

§ G79.

A diplomatic representative, Avheii the mails are obstructed or

deemed unsafe, or when there may he ur<;ent need for so doino^, may
employ a courier or hearer of despatches; hut the Secretary of Stat«

reserves to himself the right in all cases to judge of tlie necessity for

the emplojanent of such a messenger and of the propriety of ])aying

the whole or an}'^ part of the compensation Avhich may have been rec-

ommended.

Instructions to Diplomatic Officers (1897). sec. 132, p. 49. See sui)ra,

§§ 075. G78.

Offers of re.si)onsible private individuals to bear des])atches without coni-

l)ensation may be accepted if deemed iidvis;il)le. (Sec. 131.)

" Couriers and bearers of despatches employed by a diplomatic

representative in the service of his government are })rivilege(l per-

sons, as far as is necessary for their particiUar service, whether in the

state to which the representative is accredited or in the territories of

a third state with which the government they serve is at peace."

Instructions to Diplomatic Oflicers (1897), s<>c. ."(7, p. --.

"The practice of nations has also extended the inviolability of

public ministers to the messengers and couriers, sent witli des-

l^atches to or from the legations established in dill'ei-ent countries.

They are exem|)t from (>verv siK'cies of visitation and search, in |)ass-

ing through the tei-ritories of those powei's with whom their own
government is in amity. For the purj)()se of giving ell'ect to this

exemption, they nnist be ])rovided with passports fi-om their own

government, attesting theii- ollicial chai'acter: and. in the case of

(les])atches sent by sea. the vessel or (/rl.'^o nnist also be provided with

a connnission oi- j)ass. In time of wai'. a sjxM-ial arrangement, by

means of a cartel or flag of truce, furnished with passj)orts. not onl\'

from their own government, but from its enemy, is necessary, for the

purpose of securing these despatch vessels from interrupt ion, a>7, be-

tw'een the belligerent powers. But an ambassador, oi* otlu>r public

minister, resident in a neutral country for the purpose of preserving

the relations of peace and amity between the neuti'al state and his

own government, has a right freely to send his despatches in a neu-
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tral vessel, which can not hnv fully be interrupted by the cruisers of

a power at war with his own country."

Wheaton's Int. Law, Dnna's ed.. § 24;{, p. 820.

" Some looseness of practice has crept in, with reference to pass-

ports of this kind [to bearers of dispatches], of an injurious tend-

ency. Originally given to those actually charged with despatches,

they have been retained for ordinary use after the despatches have

been delivered at their destination. This circumstance has sometimes

given an unreal character to these passports, which tends to impair

their value in the hands of those entitled to them, besides being

objectionable in other respects."

Mr. Everett, Sec. of State, to Mr. Mann. Dec. 1.'?. l.S.")2, 41 MS. Dom.
Let. 138.

See, in this relation, circular of Mr. Marcy, Sec. of State, to diplomatic

officers. July 10. 1854, MS. Circulars, I. 131.

" The practice of sending persons as bearers of despatches as a personal

favor was long ago abused so much that it was entirely stopped at

the beginning of this administration. Not a single case has occurred

in this Department, and so far as I know, in any other in which any

person has been sent in that way. I communicate with the authori-

ties at New Orleans »nd Key West by post regularly and only in that

way. The War Department and Navy Department do the same

thing. They invariably decline to give free passages on transports."

(Mr. Seward, Sec. of State, to Mr. Thompson, Nov. 25, 1863, 62 MS.
Dom. Let. .333.)

'' The question which arose between General Hovey and the min-

ister for foreign affairs of Peru, relative to the right
Case of Colonel ^f that government to obstruct the departure of

Colonel Farrand, who had been appointed a bearer

of dispatches by the general, seems to be of too much general im-

portance to be left unnoticed by this Department. It is of no moment
m the particular case, as the Peruvian government ultimately con-

nived at Colonel Farrand's departure.

" The occasion for the colonel's employment in the character ad-

verted to was the conclusion of two treaties between the United States

and Peru, which were signed on the Gth and 12th of last month.

General Hovey's instructions recognized his right to make such an

appointment in such a contingency. The appointment was made
accordingly on the 12th of September, and Colonel Farrand's passport

in his official character issued to him on that day without any infor-

mation to General Hovey that any branch of the Peruvian govern-

ment or any person objected to the colonel's discharging the duties

of his trust. It seems, however, that subsequently, but before the

colonel could start on his errand, a person claiming to be a creditor

of his sued out judicial process forbidding him to leave Peru. Gen-
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eral Hovey promptly complained of this j^rocoeding as contrary to

international law relative to the immunities of couriers, as set forth

in Wheaton's treatise on that subject. The minister, in his reply,

while acknowledging the authority of Wheaton, endeavors to restrict

the privilege of couriers as there declared to those appointed by a

government to its legations abroad, and enlarges upon the incon*

veniences which the more extensive enjoyment of such immunities

would lead to. It is true that no abuse of the privilege in this case

is alleged, but its existence is impliedly, at least, denied. This denial,

however, has no support from Wheaton, or from any other writer

on that branch of public law. If the Peruvian minister supj>osed

that he had any reason to hesitate in acknowledging the unqualified

character of the rule laid down by Wheaton, the plain and unequiv-

ocal terms in which Calvo speaks upon this jjoint may be enough to

remove any such hesitation. The work of this author on interna-

tional law was published in Spanish at Paris, in 1S()8, It is remark-

able as embracing everything illustrative of the subject up to the time

of its publication, and its clearness and precision are at least equal

to its fullness. At i:>aragraph 240, on page 350 of the first volume,

may be found the words of which the following is a translation:
"

' The inviolability which public ministers enjoy has also been

extended to the messengers and couriers of the embassies and to

those w^ho proceed to them with official dispatches, and as a general

rule to all who discharge, as cases may arise, any commission for tliose

embassies.'

"This, it seems, should be conclusive of tlie question. If (Jeneral

Hovey had been aware that Colonel Farrand was justly liable to

arrest, and had willfully appointed him a bearer of dispatches to

screen him therefrom, this would have Ihhmi sufficient cause of com-

plaint on the part of the Peruvian government, and perhajis of

censure of its minister l)y this govenmient. Kven tiiis knowledge

on the part of the general, however, wonld not, it is conceived, have

impaired the imnnniity of his courier under the jMiblic law. If

alleged delinquencies or pretended claims are (rnmped up against

persons appointed or about to be apjiointed couriers in foreign conn-

tries to prevent them from stai'ting, the inunnnity guaranteed to

them by public law may at any time be anniiiilated by an envious oH

malicious person. This is a result to be deplored and guarded against

by all governments, by the government of IVru as well as by the

government of the United States.''

Mr. Fish. Soc of Stato. to Mr. l?rent. Oct. 10. 1870. For. Uol. ISTO, .")!!).

"The publicists, whose writings are within reach of this Depart-

ment, mention no such qualification of tlie right of employing a

courier [viz., that the inununities of a courier from a legation do not



716 INTERCOURSE OF STATES. [§ f>79.

attach to a person appointed in the country where the legation is

situated]. That right is regarded by them as unlimited, or as only

subject to the discretion of the legation in the choice of a person for

the discharge of the trust. It is a general principle conferred by

public law, which, in the interest of all nations, ought not to he

restricted by municipal law, but, if necessary or advisable, should be

confirmed and facilitated by the latter. It is true that in some coun-

tries municipal enactments are necessary to secure to the members

of foreign legations those immunities under the law of nations to

which they are entitled. This government became sensible of this

early in its career, for so long ago as the 30th of April, 1700, Congress

declared void any process sued out of any court in the United States

against any foreign minister or any domestic of his, and made this

and the serving of such process a penal offense. Although bearers

of dispatches are not expressly mentioned in the statute adverted to,

as its object was to impart to every member of a foreign legation

that immunity to which he may be entitled under the law of nations,

no doubt is entertained that, if the statute were violated in respect to

any bearer of dispatches duly appointed by the head of a foreign

legation in this country, the violators would be punishable under that

statute. . . . No appointment in a foreign country of a person

as courier under arrest, or liable to arrest, would be approved by this

Department, especially if such appointment was in any way intended

to screen the appointee from his liabilities under the municipal law."

Mr. Fish, Sec. of State, to Mr. Freyre, Dec. 17, 1870, MS. Notes to Peru,

I. 411.

It is stated by Mr. Fis'h in this note that the Peruvian Government

alleged that botli Colonel Farrand, the courier in question, and Gen-

eral Ilovey, the American minister, were aware that a warrant had

been issued for the former's arrest before his apiwintment as bearer

of despatches. They both denied, however, that they were aware

of any such warrant, although General Ilovej', in announcing Colonel

Farrand's appointment to the Peruvian government, on the l.Sth of

September, acknowledged that he had been inf<n-nied by Farrand

that legal measures were in progress to prevent his dei)arture. It

did not appear that (Jeneral Ilovey was aware of what those meas-

ures were. In conclusion, Mr. Fish said: "You are right in saying

that it is the duty of foreigners residing in another country with

which their own is at peace implicitly to obey tlie laws, and if

Colonel Farrand, when he accepted employment as bearer of de-

spatches, or General Ilovey when he appointed him. were either of

them aware that the colonel was under arrest, this Department

acknowledges that whichever of them may have had such knowledge
"'• was guilty of a discourtesy to the government of Peru which would

not be justified by this Department." (Ibid.)

See, also, Mr. Fish, Sec. of State, to Colonel Freyre, Dec. 27, 1870, MS.

Notes to Peruvian Leg., I. 418.
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11. PUBI.ICATION OF CoRRESPONDKNCE.

§ G80.

" No gfroimd of support of the exocutivo will ever be so sure as a

complete knowledge of their j)roceedings by the people; and it is only

in cases where the public good would be injured, and hccau.se it would
be injured, that proceedings should ])e secret. In such cases it is the

duty of the executive to sacrifice their personal interests (which

would be promoted by publicity) to the i)ublic interest."

Mr. Jefferson, Sec. of State, to the Pri'sident. Dec. 2. 1T!». 4 .leff. Works. 80.

The question of policy hero referred to is quite distinct from tliat of the

preservation by a government t)f secrecy in its corresi)ondence with

its own representatives. In order that sudi secrecy may l)e assured

the United States. Hive other {joveriuiients. uses a <-ipher.

"The cipher now used by tliis Department lias ix'en used for the

last forty years at least, and is framed iqion a system which is con-

sidered to render it entirely inscrutable to any one not havinjr the

key. No doubt offers of other systems have often l)een mad«' to the

Department since the one now in use was adopted. Indeed, the chief

clerk, who has been an olliter of the Department for about twenty-

five years, informs me that such offers have avera>;ed at least four

a year within that time." (Mr. Marcy, Sec. of State, to Mr. Brei-ivcn-

ridge, Dec. '22, 185:5. 41' MS. Dom. Let. UC.)

Various new cii)hers have been devised since the one referred to by Mr.

Marcy.
" In connection with your disjtatcb ])ermit nu' to offer you a word of

caution with regard to cipher telegrams. Vou should never give both

the cipher and the text, as in the present instance. TIu> latter is

all that is reiiuisite. . . . Such telegrams sIkiuUI either be para-

phrased or their import conveyed in a written note, in order that no

clue whatever to the Departnienfs cipher may be obtained." (Mr.

Bayard. Sec. of State, to Mr. Morgan. May L'C. 188(). MS. Inst. Me.\.

XXI. 499.)

"To the office of the Xatioital httcU'tiieuccv. I saw ^Ir. (Jales

there, somewhat perplexed by the publication (>f Mr. ^^'el)ster"s letter

to Edward Kverett, recently dis|)atched. and which he is instructed to

read to Lord Aberdeen and give him a copy ol" it if desired, dales

asked me if it was usual in negotiations to |)iiblish in the newspaper^

cofitroversial notes before they have been received by the parties to

whom they are addressed. I told him it was not usual hcrt'tofore.

btit that of late years all negotiation is little more than a perpetual

appeal to })ul)lic opinion, and the negotiators little more than ad\'o-

cates before the tribunal of tlu> civilized woi-ld. I referred hiiu to

the case of the w*^j)anish minister Pizarro. who in IMS addressed to

(leorge W. Erving. minister of the United States in Spain, a mani-

festo against General Jackson's invasion of I-'Iorida. c(|ui\alent to a

declaration of war, and, before waiting for our receplioti of it. pul)-
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lished it in a Hjimbiii-fi; gazette, whence it was circulated all over

Europe; in return for which, my answer of instructions to P^rving

was communicated to Congress and published all over the Union

before it could reach the Spanish minister of foreign affairs, as the

counterpart to his manifesto. Other instructions of more recent

occurrence were referred to, in the case of Gorostiza's pamphlet, pub-

lished here in 1836, of General Cass's publication of his preposterous

protest against the ratification by France of the quintuple treaty,

and the triangular debates between the British Parliament, the

French Legislative Chaipbers, and the North American Congress

—

like a game of chess jjlayed by correspondence Ix'tween the Cape of

Good Hope and Cajie Horn, or between Nova Zembla and New
Zealand."

11 J. Q. Adiuii's Memoirs, 3(>0, April i;{, 1843.

The publication, by a foreign minister to the United Stiites, " of

his correspondence with the Department without the authority of

his government, is believed to be nnexampled in the history of diplo-

macy and not decorous to the government of the United States."

Mr. Forsyth, Sec. of State, to Mr. i:ilis, min. to Mexico, Dec. 9, ISSC, MS.

Inst. Me.'c. XV. 88

For Mr. Wel)ster's criticism of the action of General Cass in publishing

in France his protest against the Quintuple Treaty, see 6 Webster's

Works, 383.

By the rules of the Department papers connected with pending

diplomatic negotiations can not be made public imless the documents

are called for by Congress with the usual limitations.

Mr. Marcy, Sec. of State, to Mr. McKeon, Feb. S, 1854. 42 MS. Doni. Let.

210.

" Both Houses of Congress have passed resolutions calling upon the

President for information in reference to the proposition mentioned

by Lord Clarendon in the House of Lords on the 31st ult.. relative

to the reference of the Central American (piestions to arbitration.

These calls will reach the despatch you sent to me last evening. In

sending it in, it will be propei* to do this by including a copy of your

note to me which accompanied that des{)atch. unless I should hear

from you by eleven o'clock to-morrow morning that such a course

would not be agreeable." (Mr. Marcy, Sec. of State, to Mr. Cramp-
ton, Brit, min., "private," Feb. 28, 1856, MS. Notes to Gr. Br. VII.

517.)

" Your despatch of Feb. 11th, No. 595, has been received, together

with reports of the debates which have been held in Parliament upon

the condition of our relations toward Great Britain.

" On the 11th of July last the information which was before this

Department seemed to oblige the government of the Uinted States
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to take into immediate consideration a probable failure of all its

friendly appeals to Her Majesty's government against suffering a

deeply concerted and rapidly preparing naval war to be waged
against the United States from British ports in Europe and America,

by British subjects in British built and armed vessels. Events which
have transpired since that time, such as the intended invasion of

Johnson's Island from Canada, the case of the Chesapeake, the escape

of the Rappannock, the enlistment of seamen and sailors, the persis-

tent proceedings in construction of Laird's rams under false pretences

of foreign OAvnership, and especially the report of ^Mallery, the pre-

tended Secretary of the Xavy of the insurgents, have proved that

the crisis apprehended in July was not overestimated nor too soon

anticipated by this Department. The government of the United

States took the subject into consideration with all the seriousness and

anxiety that could not fail to be awakened by the seeming approach

of a naval conflict with Great Britain in aggravation of our exciting

civil war.

" The result of this deliberation was set down in the dispatch which

I had the honor to address to you on the day before mentioned. That

dispatch was addressed to you because tlie interests of the govern-

ment and people of the United States seemed to require that, as the

representative of the United States charged with conduct of their

correspondence with the government of (ireat Britain, you should be

fully informed of the views which had been adopted by your own
government. At the same time, in this case as in all others in which

you are not specially directed to submit our instructions to Her
Majesty's government, it was left to your own discretion to make so

much or so little use of the knowledge thus imparted to you of the

views of this government as you should deem expedient, and to use

it in such manner and at such time as should seem to you best calcu-

lated to avert the evils apprehended.
" Nevertheless, in conununicating those views to you, I scrupulously

took pains equally to leave no ground for misapprehension of their

directness and to avoid expressing myself in any Avay that could

offend the dignity or wound the sensibility of the British government

or the British people.
•• The Constitution of the United States requires the President

from time to time to give to Congress inforuuition concerning the

state of the Union. In the U^ginning of our government a practice

obtained according to which the President communicated this infor-

mation on the assembling of Congress in a full ami comprehensive

annual speech or message, to which arc appended all the important

reports and documents which have been placed by the heads of

Departments before the l^resident as the sources and evidences of the
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information, to be by liini submitted to Congress, It is hardly

necessary to say that the interest of Congress and of the people of

the United States in the transactions of the Executive Department,

always earnest, became intensified with the breaking out of the civil

war. Our foreign affairs have, ever since the war began, been a

subject of anxiety as deep as that which is felt in regard to military

and naval events. The government continually dejxMids upon the

support of Congi'ess and the people, and that support can be ex-

pected only on the condition of keeping them thoroughly and truth

-

full}' informed of the manner in which the powers derived from them
are executed. Mutual confidence in the people and the government

is a condition of our national life.

" It has seemed to the President more satisfactory and more in

harmony with our vigilance to give to Congress the information pre-

scribed by the Constitution, with all possible fullness at the begin-

ning of each meeting of Congress, rather than to await their special

calls for it in particular cases, as is generally done in constitutional

governments when the Executive or its ministers hold seats in the

legislature.

" Congress and the country at the beginning of the present session

had a right to be put fully in possession of a complete history of con-

flicting claims which had arisen between the United States and Great

Britain subsequently to the last preceding annual exposition which

had been submitted by the President. They had the same right to

see my despatch to you of the 11th of July, 1863, that they had to

see any other portion of the executive correspondence concerning

foreign affairs. This histor}' would be incomplete without that

account. It was the President's duty to communicate it, unless

special reasons of a public nature existed for withholding it. Only

two such special reasons could be allowed, nameh', one that the pub-

lication would be incompatible with the public interests by affecting

a- friendly negotiation on an exciting question. But the question

wdiich had called out this despatch had been for a time put at rest, and

mutually satisfactory explanations between the two governments

had been rendered. The other reason was that the publication might

give offence to Great Britain. But the document was a connnunica-

tion from this government, not to Her Majesty's government, but to

its agent. The paper was believed to be as respectful to the British

government as it manifestly was earnest and sincere. On the other

hand, to withhold so important a portion of the executive correspond-

ence would have seemed to imply a confession that it was impro])er

in itself, while to j^ractice reserve on so great a question would be

liable to be deemed an abuse of the confidence which Congress and

the people had so freely reposed in the government.
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" The President now learns with regret that British statesmen,

whose opinions he woiikl be the hist to lindervahie, have declared that

in their judgment portions of that communication arc disrespectful

and menacing towards Her Majesty's government.
" Comity is not only a proper but even an indispensable element in

diplomatic intercourse. A just and enlightened government may
readily admit, without any sacrifice of its own self-respect, that every

other government is entitled to judge for itself what exj)ressions

occurring in its needful intercourse with foreign states are exception-

able.

" You are, therefore, authorized to say to P^arl Russell that nothing

menacing or disrespectful was intended by any expression in the dis-

patch before referred to, and that the pa})er is now freely referred l)y

the President to Earl RusselTs own criticism with the request that

whatever expressions contained in it he shall consider exceptionable be

deemed to be hereby withdrawn, with regret on the part of this gov-

ernment that those expressions, although inadvertently, had been

incorporated in a paper the object of which was not to offend. l)ut to

remove out of the way a stumbling block of national offence; not to

])rovoke war, but to secure peace and restore harmony between Great

Britain and the United States."

Mr. Seward, Soo. of State, to Mr. Adams, niin. to England, No. .S.")J),

March TA, 18W, MS.-Iiist. Gr. lir. XIX. 214.

The dispatch above referri'd to, viz, Mr. Seward, Sec. of State, to Mr.

Adams, miii. to England, Xo. (mI, July 11, 18(h{, is printed in Dip.

Cor. 18t», I. .'508.

"At the same time I think it proper to suggest to yon that all corre-

spondence between diplomatic and consular agents of the United

States residing in foreign countries is conducted, un'der the law of

nations, confidentially, with amenability only to the government of

the United StatesJ'

Mr. Seward. Se*-. of St;ite, to Mr. Sullivan, mln. to Colombia, Oct. 'Jo,

18r)7, MS. Inst. Colombia, XVI. 24S.

"The Department gives to tiie consideration and prei)ai'ation for

publication of the dispatches of its agents abroad every attention,

with the object of guarding against the publication of their i)ersonal

views, which might, if known, expose them to criticism or censure in

the land of their official residence. In an examination of the blue

books of other governments it is believed that far more care is here

exercised in this respect than in other countries. It is. of course, im-

possible to prevent malicious or honestly mistaken perversion of sucli

publication by outside parties. . . .

H. Doc. 551—vol 4 IC
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" If the propriety of making such matters public in due time be left

to the discretion of the Se<;retarv of State, it is, indeed, possible that

his vie\vs as to ^vhat parts of such communications may or may not be

unobnoxious to adverse criticism may diti'er from those of the writer.

The latter being brought into direct contact with the foreign adverse

elements surrounding him, is naturally often better qualified to judge

of what may be liable to be used by unfair partisanship to his dis-

credit. Fully aware of this, the Department always gives the most

considerate attention to any intinuition its agents may convey that

their disjjatches are to be deemed confidential, and it rarely happens

that public interests are so grave as to override such intimations."

Mr. Davis, Acting Sec. of State, to Mr. Sargent, May 23, 388.3, MS. Inst.

Germany, XVII. L'G9.

" p]ven witli all the care that can be exercisetl. despatches are not infre-

quently published which get their writei-s into trouble. It may be

remembered, for instance, that the late Mr. Marsh became involved in

an annoying difficulty in Italy on account of the jMiblication of a sen-

tence (which he had even written in cipher) in one of his confidential

desi)atches, (luestioning the sanity of the King. Of still more recent

date is the difficulty with Germany, arising from the publication of a

des])atch of our minister on the pork question, which resulte<l ulti

mately in his recall, disguised under the name of transfer." (Schuy-

ler's Am. Dip. 34.)

See the case of Mr. Russell, in Venezuela, supra, § G40.

In 1883 a question was raised in the diplomatic corps at Mexico, on

the representation of the Spanish minister, whether the publication

by the Mexican Government of correspondence initiated by a foreign

minister, without previously consulting such minister, was a breach

of etiquette against which the diplonuitic corps should remonstrate.

The minister of the United States declined to attend a meeting of the

diplomatic corps for the purpose of discussing the question, and it

does not appear that any meeting was held. The Department of

State, in approving his action, said that, in the absence of any express

reserve or pledge of confidence, correspondence between governments

was the property of either, to be published if the interest of either re-

quired, and that it w-as thought to be immaterial on which side the

correspondence may have been initiated.

Mr. Frelinghuysen, Sec. of State, to Mr. Morgan, min. to Mexico, No. 446,

Aug. 28, 1883, MS. Inst. Mexico, XX. mn.

" In the published reports of the consuls of the United States, No.

0(), of August, 1888. there was printed, on page 205, without date, a

report entitled ' Tobacco imports into Egyi)t,' signed by Mr. John

Cardwell, then the consul-general of the United States at Cairo.

That report contained reflections upon the methods in which com-

mercial operations were understood by the writer to be conducted by
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Greek merchants in the Levant, and incidentally embraced a jreneral

reference to the Greek people, which is open to aniinadversion as

altogether unnecessary and unjust.

" The minister of Greece in England, who is also duly accredited to

the government of the United States as the re])resentative of the

Hellenic government, brought this ])ublication to the ])ers()nal atten-

tion of Mr. Phelps, the late minister of the United States in London,

and was assured by Mr. Phelps of the regret with which the j)ublica-

tion of the remarks was regarded by the government of the United

States. At no time has the minister of (Jreece availed himself of his

diplomatic character to address the government of the United States

formally on the subject, nor has any represcn'tation in the i)remises

been made directly to the minister of the United States at the

Hellenic court.

"This government appreciates the delicate courtesy and good will

of the government of Greece in refraining fi'om ofHcial ivmonstrance

in respect to utterances which, from their nature, could not have

failed to wound the just suscei)tibilities of the people of Greece; and

in turn takes pleasure in oft'erin<j; to that government a sincere ex-

pression of its regret that, through an oversight as much to be con-

demned as it is deplored, the remarks of ]\Ir. Gar<l\vell should have

been thus published through the agency of a subordinate bureau of

this Department.

"As his Hellenic Majesty's government is aware, the rejiorts of

the officers of the United States in foreign countries arc i)rei5ared for

the use and behoof of their own government. Their utility <'an nol

be circumscribed by jjrohibition or censure looking to the exclusion

of subjects of rej)ort save such as may be agreeable to other govern-

ments or peoples. Hence, were Mr. Cardwell still in ollicc. this gov-

ernment could not assent to a proposition that he should be pul)licly

censured or punished for a stateuient which, however eri-oneous in

judgment, was yet clearly privileged as l)etweeii the agent and his

principal.

" It is, acordingly, for the publication of Mr. Gnrdweirs utterances

that this government s})ontaneously tenders to the goveruuient of

(ireece its sincei-e regrets, with the earnest assurance that the act was

by no means intentional, and that the government and people of the

United States are actuated only by the most cordial respect and

friendship for a country and [)eople to whom they are linked by

indissoluble ties.

" You are at liberty to read this instruction to his llelleiiic Majes-

ty's minister for foreign all'aii's, leaving with him a co|)y. shoidd he

so desire. At the same time you may say to hiiu that co|)ies hei-eof

will be sent to the legation of the United States in London and to our

agency and consulate-general at Cairo for preservation on their tiles;
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ami that tlio prosont communi cat ion will in due course appear in the

publislied diplomatic correspondence of this Department."

Mr. Blahie, Sec. of State, to Mr. Snowden, luin. to (Jreece, No. 26, March
8, 1890, For. Rel. 1880, 483.

'' I have the honor to acknowledjje the receipt of your note of the

30th ultimo, in which, in the name of the Imperial (Government, you

call attention to the fact that certain official reports of the American

representatives at Apia, found among the printed papers relating to

Samoa which were i)ublished in obedience to a resolution of the

United States Senate of January 29, 1895, have occasioned a feeling

of dissatisfaction on the part of your government, by reason of criti-

cism [s] therein made which are deemed to reflect upon the Imperial

Government and upon German subjects who had gone to the Samoan
Islands in pursuance of the general act of Samoa for the perform-

ance of official duties. To instance this, you refer specifically to cer-

tain remarks of Vice-Consul Blacklock and Consul-General Mulligan.

You add that, in the interest of the maintenance of the amicable

relations which happily exist between the two governments, and in

order to avoid any difficulty that might impair these amicable rela-

tions, the Imperial Government has hitherto always adhered to the

system of j^reviously notifying the United States Government of the

publication of such matters, with the view of enabling the presenta-

tion of any objections to the manner and scope of the contemplated

examination that might be thought proper, and you express the re-

gret of the Imperial (lovernment that the United States Government

had not the same consideration for it in the present case, and has not

observed reciprocity.

" In reply, I have the honor to say that wdiile this government was
fully aware of the practice to submit to foreign governments official

international correspondence, exchanged with it upon matters requir-

ing confidence and reserve, and did in fact defer to the judgment

of your esteemed predecessor, before publishing in the executive docu-

ment in question, information derived from the notes and confidential

memoranda furnished to it by the Imperial (lOvernment, it has not

generally regarded this courteous practice as inviting the submission

to a foreign government of the despatches and instructions exchanged

between this Department and its agents in the foreign country before

publishing the same ; nor do I recall instances where such correspond-

ence affecting matters in the United States has been submitted to this

government before publication in the Blue Books or other official

documents of other governments. AVithout implying that any in-

stance is at present recalled to mind of the publication of German
diplomatic or consular reports and correspondence reflecting in any

way upon the people of this country or the policy of their govern-
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ment, I may remark that pointed statements and unqualified com-

ments upon such matters and policy are at times found in the official

publications of other governments.
•• However this may be, I am indisposed to question the proi)ricty

of excluding, as your note seems to contemplate, from official ])ul)lica-

tions of this character statements or criticisms which, however legiti-

mate, or made necessary in the performance of the writer's duty,

might appear offensive to a foreign government or be calculated to

wound the sensibilities of a friendly people. This course is, in fact,

pursued by this Department in the publication of its consular reports

and annual diplomatic correspondence, as well as in the compilation

of the various collections of diplomatic and consular documents called

for by resolution of the legislative branch, and such papers are usually

edited with scrupulous care and wdth a disposition to err on the side

of abundant consideration.

" In the present case, however, it is proper to state that the cor-

respondence in question wa« called for by the Senate of the United

States under circumstances which practically excluded such a course.

The Senate resolution called unqualifiedly for all the communications

touching Samoa received since the ratification of the Berlin Treaty

from Judge Ide and Mr. Blacklock, and, although apparentl}'^ limited

to the consular correspondence of Mr. Blacklock, it was ascertained

to be intended to also cover the correspondence of Mr. Mulligan,

Mr. Blacklock's principal. The voluminousness of the documents

and the nearness of the end of the session constrained the instant

preparation of the correspondt^nce, many of the originals on the

Department's files being sent to the printer for that purpose. The

only permissible delay arose through the submission to the British

and German governments of the diplomatic correspondence to which

I above alluded, which, being of record in the respective foreign

offices, permitted of a telegraphic rei)ly being received in season. It

would have been obviously impossible to have submitted proofs of

our consular reports by mail and awaited their examination and

return from Berlin within the four weeks intervening between the

reception of the Senate resolution and the close of the session, even

had it been supposed that the submission of such correspondence was

expected or regarded as usual.

*' I trust that these statements will suffice to place the matter in its

just light before j^our government, and I cheerfully express regret

that anything found in the papers made public under the circum-

stances stated should have lx»en deemed inconii):itible witli that

friendly regard which this government has ever striven to maintain

with other peoples and governments."

Mr. Adee, Act. Soo. of State, to Raron von Tliiolniaiiii. nerniaii ambassa-

dor, No. 27, Aug. 14, 1895, MS. Notes to Germany, XI. -livJ.
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" Under no circumstances should any public or official paper be

published without the express consent of the Departmentof State."

Inst, to Dip. Off. of the United States (1897), sec. 107, p. 40.

See Mr. Fish, Sec. of State, to Mr. Schuyler, Jan. 26, 1877, MS. Inst.

Turlvey, III. 213; Mr. Blaine, Sec. of State, to Mr. Egan, tels., Dec.

22, 1801, and April 2, 1892, MS. Inst. Chile, XVII. 389, 407.

" One of the essential qualifications of a diplomatic representative is to

observe at all times a proper reserve in regard to the affairs of his

government, and the knowledge of these affairs possessed by persons

belonging to the mission must be regarded as confidential." (Inst,

to Dip. Off. (1897), sec. G5, p. 2.5.)

By sec. 1751, Revised Statutes, diplomatic officers are forbidden to corre-

spond with any newspaper or other periodical, or with any person

other than proper oflicers of the United States, in regard to the

public affairs of any foreign government. (Inst, to Dip. Off. (1897),

sec. G8, p. 20.)

Public addresses are likewise prohibited unless upon exceptional festal

occasions in the country of official residence, and on such occasions

any reference to political issues pending in the United States or

elsewhere should be carefully avoided. (Inst, to Dip. Off. (1897),

sec. G9, p. 2G.)

" It is the particular desire of the Department of State that no
diplomatic officer should retain or carry away with him drafts or

copies of his official correspondence. Obedience to this request is

enjoined, inasmuch as it has sometimes happened—and may at any
time happen—that on the death 'of the possessor of such copies they

pass into the hands of others not so scrupulously observant of their

confidential character."

Inst, to Dip. Off. (1897), sec. 100, p. 39.

See, to the same effect, Mr. Evarts, Sec. of State, to Mr. Tuttle, May 19,

1879, 128 MS. Dom. Let. 184.

As to record books that are kept at all missions of the United States, see

Inst, to Dip. Off. (1897), sec. 110, p. 41.

VIII. CEREMONIAL.

1. OBSBaiVANCE OF FORMALITIES.

§ 681.

" The Comte Sarsfield began, as usual, when we were alone, to give

me a lesson of etiquette; this is a trait in his character; no man more
attentive to the rules of ceremony and formality ; no man more pre-

cise. He says that when I made an entertainment I should have

placed the ambassador of France at my right hand and the minister

of Spain at my left, and have arranged the other principal person-

ages; and when I arose from the table, I should have said, ' Messieurs,

voudriez vous,' &c., or ' Monsieur le Due, voudriez vous,' &c. AU
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this, every one sees, is a la Frangoise; but it is very little regarded

here; and it was because it is generally neglected here, that I neglected

it. But the Comte, in ever}' affair of dress, billets, rank. &c.. has,

from my first acquaintance with him, ever discovered such a minute

attention to little circumstances. How is it p()ssil)I(' to reconcile

these trifling contemplations of a master of cereuionies with the vast

knowledge of arts, sciences, history, government, &c., possessed by

this nobleman? A habit of living in the world, however, is neces-

sary, a facility of living with men—Uhabitude de vivre avec les

hommes.
" It is the fashion among the Dutch, to arrange all the company by

putting a card with the name of each gentleman and lady upon the

napkins in the plate. This I never saw practiced in France; indeed,

they attend l)ut to one person in France; the feast is made in honor

of one person ; that is the ton. ]Mr. Visscher. being told by the count

that he and I were to dine to-morrow with (leneral Van der Dussen,

appeared surprised, and said that the general, although he had dined

with me and rode with me on horsel)ack. Avouhl not have dared to

have invited me, if he had not met me at M. Boreel's."

.John Adams's Diary. Oct, L'.. 1782. :? .Toliii Ad.iin^^'s Works. 27t;.

See, also. Mr. Adams to Mr. Livinijstoii. April L*.'>. ITSJ, 7 .loliii Adams's

Works, 574.

" Ranks, titles, and etiquettes, and every species of punctilios, even

down to the visits of cards, are of infinitely more importance in

Europe than in Auierica, and therefore Congress can not be too ten-

der of disgracing their mini.sters abroad in any of these, things, nor too

determined r.ot to disgrace themselves. Congress will, sooner or later,

find it necessary to adjust the rank of all their servants with relation

to one another, as Avell as to the magistrates and officers of the se|)arate

governments.
'' For example, if, when Congress ai)olishe(l my commission to the

Kingof (ireat Britain, and my commission for peace, and issued a new

connnission for jx^ace. in which th;>y associated foiii' other gentlemen

with me, they had placed any other at the head of the commission, they

woidd have thrown a disgi-ace and i-idicule ui)()n me in Europe, that I

coidd not have withstood. It would have injui-ed me in the minds of

friends and enemies, the French and Dutch, as well as the English.

" It is the same thing with states. If Mr. Jay and I had yiehled the

punctilio of rank, and taken the advic(> of the Count de \'ergenn(>s and

Dr. Franklin, by treating with the English or Spaniard-, before we

were put upon the equal footing that our rank demanded, we should

have sunk in the minds of the English. French. Si)aniards. Dutch, and

all the neutral powers. The Count de Vergemies certainly knows

this ; if he does not, he is not even a European statesman ; if he does



728 INTERCOURSE OF STATES. [§ 681.

know it, what inference can we draw hut that ho means to keep us

down if he can ; to keep his hand under our chin to prevent us from

drowning, but did not lift our heads out of water."

Mr. J. Adams to Mv. liivingston, Nov. 8, 1782, 8 .John Adams's Works, 3.

" Every one, who has any knowledge of my manner of acting in pub-

lic life, will be persuaded that I am not accustomed to impede the des-

patch or frustrate the success of business by a ceremonious attention

to idle forms. Any person of that description will also be satisfied,

that I should not readily consent to lose one of the most important

functions of my office, for the sake of preserving an imaginary dignity. I

But perhaps, if there are rules of proceeding, which have originated

from the wisdom of statesmen, and are sanctioned by the common con-

sent of nations, it would not be prudent for a young state to dispense

with them altogether, at least, without solne substantial cause for so

doing. I have myself been induced to think, possibly from the habits

of experience, that in general the best mode of conducting negotia-

tions, the detail and progress of which might be liable to accidental

mistakes, or unintentional misrepresentations, is by writing. This

mode, if I was obliged myself to negotiate w ith any one, I should still

pursue. I have, however, been taught to believe, that there is in most

polished nations a system established, with regard to the foreign as

well as the other great departments, which, from the utility, the

necessity, and the reason of the thing, provides, that business should

be digested and prepared by the heads of those departments."

President Washington to Count de Moustier, French niin.. May 25, 1789,

10 Washington's Writings, 8, 9.

" No government can disregard formalities more than ours. But
when formalities are attacked, with a view to change principles, and

to introduce an entire independence of foreign agents on the nation

with whom they reside, it becomes material to defend formalities."

Mr. Jefferson, Sec. of State, to M. Genet, Frendi niin.. Decenil)er 9, 179.3,

when refusing to accept foreign commissions unless addressed to the

United States, or to the President of tlie United States, 4 Jeff.

Worlis, 90, 92.

" With regard to Mr. Anderson's objections to kissing the Bey's

hand, the general principle, which should govern all the agents of this

country abroad in their personal intercourse with the sovereigns to

whom they are accredited, should be, in matters of form, rather that

of accommodation to the established usages of the place, than that

of adherence to those of our own country. We expect this deference

to our customs and manners from foreign agents residing here, and
it is but just that we should yield it elsewhere. As Mr, Anderson
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complied with the practice on his first arrival at Tunis, the Bey
might with some appearance of reason consider it a more pointed

mark of disrespect in him to refuse the same compliance afterwai-ds.

It is not conceived that either national or personal dignity re<iuires

an inflexible resistance to the formalities of personal respect which,

however uncongenial to our own institutions, are understood to

import no degredation in the countries where they are observed."'

Mr. Adams, Sec. of State, to Mr. Shaler, consul-general at Algiers, No. 1,

Jan. 13, 1818, 2 MS. Desp. to Consuls, 8.">.

" Your despatch No. 24 has been duly received and submitted to

the President. In respect to your attendance upon the exjiected coro-

nation of the King, I am instructed to say that, if the foreign min-

isters shall be generally invited to be present, and if you think tliat

your absence might be misinterpreted and have a bad effect, you wilj

attend the ceremony. Whilst, on the one hand, the President does

not wish the foreign representatives of the United States unneces-

sarily to assist in a mere pageant, he would not on the other have

them omit showing the usual resj^ectful attentions to the govei-nments

near which they happen to reside. In the exercise of the discretion

which is thus confided to you, if you should determine to witness

the coronation, your reasonable ex])enses will be allowed you. In

regulating them, you will bear in mind the simplicity of our institu-

tions, and the economy which the President is desirous rigidly to

observe in every branch of the public expenditure."

Mr. Clay. Sec. of State, to Mr. Brown, niin. to Frnnco, No. (i. ^[Mrcll 20,

182."), MS. Inst. V. States Ministers, X. 2.">2.

The United States sent a special anibass.-idor to the coronation of King

Edward VII. of C.reat Britain in 1002. and to the <el(>l)ralion of the

coming of age of King Alfonso XIII. of Spain in the same year. (For.

Rel. 1002, 408, 054.)

" You will perceive that my absence from the Te Deum in celebra-

tion of the taking of Algiers, was made the subject of a newsj)aper

paragraph here. Having reason to believe that this was the result of

a di|)lomatic manceuvi-e, intended to excite an mifi'ieudly feeling <if

court towards the government of the United States to lead to a rejec-

tion of our claims, and theivbv i)ro(luce a breach between Franc*'

and the United States, which, in the i)resent ci'isis, might be tinned to

the account of other ])arties, I had an unceremonious interview on

the following morning with the Prince de l*olignac, in whicii I called

his attention to this article; told him it was e({ually unjust to my
government and to myself; that no {xm-sou had more sincerely rejoiced

in the glorious success of the French arms than I had done; that the

efl'orts so constantly employed by my government to repress and

chastise piracy everywhere, as well as the friendly sentiments it had
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always entertained towards his Majesty's government, assured me
that, both for the sake of humanity, and as a glorious illustration of

his Majesty's reign, no government would more sincerely sympathise

with his Majesty in the brilliant success of his noble enterprise than

the government of the United States, and begged him to take occa-

sion to intercept or remove from his Majesty's mind the injurious

impressions which the statement in question was calcidated to make,

lie received this explanation in the most cordial manner, and assured

me that.he would take great pleasure in counteracting a statement,

which it needed no assurances to convince him was altogether unjust.

In making this explanation, which, under existing circumstances,

r-eemed to be a matter of prudence at least, I took especial care not to

go beyond the exigencies of the occasion, and observed to the prince

that, in expressing these sentiments as to the happy and glorious

termination of the expedition, I did not wish to be understood as say-

ing anything in regard to ulterior questions upon which I had yet

received no instructions from my government. The real cause of my
absence from the Te Deum was an indisposition which confined me to

my bed for the greater part of the day, connected with a belief that it

was a matter of entire indifference whether I was there or not—an

opinion confirmed by learning since that several other members of the

diplomatic corps were also absent."

Mr. Rives, luin. to France, to Mr. Van Buren, Sec. of State, July 17,

18.30, H. Ex. Doc. 147, 22 Cong. 2 sess. 1.38.

"We receive from all monarchical states letters announcing the

births and deaths of persons connected nearly with the throne, and we
respond to them in the spirit of friendship and in terms of courtesy.

On the contrary, on our part, no signal incidents or melancholy

casualties affecting the Chief Magistrate or other functionaries of

the Republic are ever officially announced by us to foreign states.

While we allow to foreign states the unrestrained indulgence of these

peculiar tastes, we carefully practice our own. Tliis is nothing more

than the courtesy of private life extended into the intercourse between

nations."

Mr. Seward, Sec. of State, to Mr. Webb. niin. to Brazil. .Tuly 24, 18<)r..

MS. Inst. Brazil, XVI. 120.

See circular letter of Mr. Jay, Sec. for For. Afif.. to the governors of tlic

States, June 14. 1785. stating that Congress had received a letter of

the 27th of March from the King of France, aiuiouncing the birth

on that day of a prince who had been named Duke of Normandy.
(1 MS. Am. Let. 303.)

" The President . . . has never addressed letters of congratulation

to rulers uixtn their accession to the throne, except in reply to com-

munications received from tliem on that subject." (Mr. Hale. Act.

Sec. of State, to Mr. Boker, No. 44, Sept. 20, 1872, MS. Inst. Turkey,

II. 424.)
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As to the death of the ex-Regent of ,Siam, In January, 1882, and the

refusal of the American minister, which was not ai>i)roveil by the

Department of State, to phice the flag of the legation at half-mast,

see Mr. Frelinghuysen, Sec. of State, to Mr. Halderman, No. li:», Oct.

9, 1883, MS. Inst. Siam, I. 25.

Mr. Willis, the American minister at Honolulu, having been invited

" to participate in the observance " of the 17th of January, which the

Hawaiian legislature had made a national holiday in celebration of

the revolution and the overthrow of the monarchy, he was instructed

that, on the assumption that he would not be requested or expected

" to take such share in the celebration as would seem properly to

pertain to Hawaiian officers or citizens," he should " accept tiny invi-

tation to attend the celebration of the national holiday or do what-

ever else might be required by international usage and comity under

the circumstances, if the celebration of a national holiday in any other

country were concerned. The Hawaiian government being estab-

lished de facto, our rule with regard to the acts and administration

of actual governments appears to warrant no distinction between it

and any other in the present case.''

Mr. Olney, Sec. of State, to Mr. Willis, No. 14S, Doc. 11, 1890. MS. Inst.

Hawaii, III. 300.

As to the flying of the national flag on the anniversaries of other nations,

and the half-masting of the flag as a sign of condolence on the death

of the heads of other states, see Mr. Adee, Acting Sec. of State, to

Mr. Dudley, min. to Peru, No. 337, Aug. 3, 1004, For. Rel. ltK)4. t)!»8.

On May 17, 1898, the birthday of the King of Spain, Mr. Bridg-

man, American minister at La Paz, Bolivia, received by special

note the usual announcement that the flag of Spain would be dis-

played in Jionor of the occasion, such announcement being equivalent

to a demand for the display of the United States flag and to an invi-

tation to the reception hold on the same day at the Spanish cousidate.

Mr. Bridgman instructed his secretary to call at the foreign office and
orally explain that as war existed between the Ignited States and

Spain, he could not display the flag nor attend the reception. His

action was approved as having been discreet, " it being an unwritten

precept of diplomatic etiquette, that, in time of war between two

nations, their representatives at neutral capitals maintain a guarded

attitude of courteous non intercourse."

Mr. Day, Sec. of State, to Mr. Bridgman, nun. to liolivia, No. 28, .Tune 23,

181)8, MS. Inst. liolivia. II. 89.

In case of the marriage of a member of a royal family (e. g.. the

Princess of the Asturias), if the diplomatic body as such attends, the

minister of the United States may talce part and convey the President's

felicitations. Special representation of the United States on such

an occasion is not customary, and indeed " no invitation to that end is^
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remembered," the President's relation " being official toward the exec-

utive power with which this government maintains relations, rather

than personal towards the dynasty."

Mr. Hay, Sec. of State, to Mr. Storer, luin. to Sjiain, tel., .Tan 20. 1001,

MS. Inst. Spain, XXIII 102; Mr. Hill, Act. Sec. of State, to Mr.

Storer, No. 294, Feb. 12, 1901, id. 106

Replying to an inquiry as to the proper manner of addressing to

foreign governments invitations to appoint delegates to the Interna-

tional Commercial Congress to be held in Philadelphia in October,

1899, the Department of State said

:

" In the case of governments near which the United States have

diplomatic representatives accredited, and of Bulgaria, Montenegro,

the Orange Free State, and the South African Republic, the invita-

tions should be addressed to the ministers for foreign affairs.

" In the case of colonies, either self-governing or dependent, the

invitations should be addressed to the head of the colony by title,

as, for instance, the Viceroy of India, the Governor-General of

Canada, etc.

"All the invitations should be sent to this Department, which will

properly transmit them."

Mr. Hill, Assist. Sec. of State, to Mr. Wilson, March 10, 1899, 2.35 MS.
Dom. Let. 384.

See, in this relation, Mr. Seward, Sec. of State, to Mr. Hovey, mln. to

Peru, No. 59, Auj;. 14, 1867, Dip. Cor. 1867, II. 774.

"An invitation extended to the President of Mexico to visit Chicago

in October, on the occasion of laying the corner stone of the United

States government building in that city, was cordially accepted by

him, with the necessary consent of the Mexican Congress, ]t)ut the ill-

ness of h member of his family prevented his attendance. The min-

ister of foreign relations, however, came as the personal representative

of President Diaz and in that high character was duly honored."

President McKinley, annual message, Dec. 5, 1899, For. Rel. 1899, xxvi.

2. Rules of Precedence.

(1) diplomatic grades.

§ 682.

The general rules of the Department of State in treating questions

of precedence among the envoys accredited to the Government of the

United States, are as follows:

" 1. The rules of Vienna [as modified by the Congress of Aix-la-

Chapelle] are followed, whereby four grades of diplomatic repre-

sentation are recognized, to wit: Ambassador, Minister Plenipoten->

tiary, Minister Resident, and Charge d'Affaires.
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" 2. In each of these grades individual precedence is determined by
the date of tlie envoy's presentation of his credentials.

" 3. The holding by the envoy of an additional consular office is

entirely disregarded; only the diplomatic rank he holds as chief of

the mission, permanently or for the time being, is taken into account.

"4. A charge d'affaires misfii, that is, a person bearing a letter ad-

dressed to the Secretary of State accrediting him as charge is looked

upon as a permanent envoy of the 4th class, and as such takes prece-

dence over a charge d'affaires ad interim.

"5. Any member of the regular diplomatic ])ersonnel of a mission

may become charge d'affaires ad interim upon presentation as such

to the Secretary of State by the retiring envoy, or ex oflicio upon the

death or disability of the regular head of the mission. A consular

officer, not holding a diplomatic appointment also, may not become

a charge d'affaires ad interim; he can only be made a charge

d'affaires missi by special credentials in that capacity. In neither

case would the fact of the charge's holding a coincident consular ap-

pointment affect his precedence as charge.

"6. The same rule holds as to the higher grades of dii)l()matic

representation. Thus, the title and combined office of minister

president and consul general is not unconnnon, but the suj)ernumer-

ary consular office neither adds to nor detracts from the di|)lomatic

rank. The officer is simply a minister resident for all ])ur])oses of

diplomatic precedence. Only as to consular functions would his con-

sular rank be considered in fixing his })recedence among ((//isitldr

officers.

" 7. The fact that a chief of a foreign mission in one country may
at the same time be accredited in the same or anotiu-r diplomatic

capacity to the government of another country does not atl'cct his

precedence in either. For instance, the United States envoy extraor-

dinary and minister plenipotentiary to Ilayti is also accredited to the

Dominican Republic as charge d'affaires {/tifssi). Ilis absolute rank

in the diplomatic body at Santo Dounngo city is merely that of

charge d'affaires, while his relative ])recedence among the charges is

understood to be fixed by the date of his reception by the Dominican

minister of foreign affairs."

Mr. Ilay. Sec of State, to Mr. Saiiiijson. miii. to KcuMdor. No. 1.*!1. Voh. 17,

UMM). MS. Inst. Keuiidor, II. L'2.

See Mr. Foster. Sw. of State, to .Mr. Heard, No. ir>l. Dip. Series. Oct. :51.

1802. MS. Inst. Corea. I. 414.

By the rides of the congresses of A'ienna and .\.ix-la-(Mia])elle. the

eldest (by date of commission) of the chief grade of diplomatic

officers takes precedence of the others, and tiie eldest also when they

are all of the same grade; and. while the Tnited States was not a

party to those rules, they may be said to have constituted merely a
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formal recognition by tlie chiof powers of Europe of a ciistoni which
b«d been the law of nations on the subject ever since diplomacy be^an
in modern times, and as such they have been practically accepted by
this government.

Mr. Seward, See. of State, to Mr. McMatli. consul at Tau^ier, No. 40, Dee.

30, 1868, For. Rel. 18(>8. II. 172.

" The rule of this Department arranges diplomatic agents in the

order of seniority according to the date of their formal reception."

Mr. Bayard, Sec. of State, to Mr. Dinsmore, inin. to Corea, .Taiu 2<i, 1888,

For. Kel. 1888, I. 443.

"As a general thing, new credentials (maintaining the same rank)

do not alter the precedence gained by priority of original reception.

This is the rule the United States follows."

Mr. Bayard, Sec. of State, to Mr. Buck, May 27, 1880, MS. Inst. Peru,

XVII. 217.

" While the rule of this Department is to assign precedence to

foreign representatives of equal grade in the order of their official

audiences of reception, it is equally the practice to fix the time for

such audience according to priority of notification of arrival. Al-

though not an adhering signatory of the protocols of the Congress of

Vienna, this.government has found it convenient to follow in practice

the scheme of precedence adopted in the session of March 9, 1815,

under the 4th rule of which ' Diplomatic agents shall take precedence

in their respective classes according to the date of the official notifi-

cation of their arrival.' Questions afi'ecting the precedence of new-

coming representatives are thus readily met; but the rules of Vienna

do not provide for the case of a change in the rank of a representa-

tive while already in the country to which he is accredited; and as

to these cases, the official notification by the resident re|)i-esentative

of the new dignity conferred upon him obviously takes the place of

the notification of a new agent's arrival, and is duly respected within

reasonable limits of delay in fixing the date of his reception by the

President."

Mr. Gresbani, Sec. of State, to Mr. Patenotre, French niin., April 11. 1893,

MS. Notes to France. X. 278.

In a debate in the Senate, March 21, 1848, on the appropriation

for a missi(m to the Pai)al States, Mr. Calhoun, re-

Papal representa-
ft^^-i-jjig to the possibility of a l*apal legate being

sent to Washington in return and the question of

precedence being raised, said :

" Our established rule is, that the minister bearing the oldest com-

mission in each grade, takes precedence. I feel assured, that to giv^
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precedence here to the Pope's legate, upon spiritual grounds, which
is the case in Europe, would produce a very undesirable and dan-

gerous excitement. If the Pope should entertain any design of

sending a legate to this Government, I trust that the ])i-ecaution of

informing him with regard to the difficulty on this point will be

observed. ...
"Mr. Cass. ... In Europe, by universal consent, the Pope's

legate takes precedence of any member of tlie same grade in the

diplomatic cor})s. ... In this country, of course, the ])rinciple

is unknown, and I really do not see how the government can l)e called

on to settle such a question.

"Mr. Calhoun. It has settled it.

"Mr. Cass. AVell, I cannot inuigine how such a (juestion could

arise, except as a matter of etiquette in going to the dinner table.

" Mr. Calhoun. The Senator certainly nnist know that as between

the diplomatic corps this is a point insisted upon, and that it has

been passed upon here. Within my recollection a case has occurred

in Avhich sAvords were drawn between the French and English minis-

ters in the antechamber of the Presidential mansion: and during the

short period in which I was in the Department of State, the i)oint

w'as presented, requiring grave deliberation, so nuich so, that in that

case I thought proper to consult Mr. Adams, who had had more

experience in such matters.

" Mr. Cass. That case does not apply to the })oint of my remarks.
" Mr. Calhoun. It Avas then established that any minister should

take rank according to the date of his commission. Though as be-

tween ourselves there may be no (juestion of this kind, yet there can

be no doubt that if the Pope's legate, if sent here, should take preced-

ence of all the other members of the dii)lomatic corps in the face of

this establishetl ])rincii)le, I take it for granted that his claim would

not be respected ; and the Pope should be ap])rized of it.

"Mr. Cass. I assure the honorable Senator from South Carolina

that were the Poj)e's minister here, every member of the diplomatic

corps Avould make his bow to him, and allow him to })ass first to the

dinner table."

Appendix to the Coiir. (Jlobe. .'?() Con^. 1 scss. (1S47-S), llo.

Mr. Cass and ]\Ir. Calhoun l)<)tli voted lor the approiiriation. S«'«'

s)ipra. § IS.

" I have to acknowledge receipt of your letter of the ."ith instant.

In which you ask the meaning of the clause in the document entitled

' Diplomatic and Considar Service of the I'liited States," which reads

as follows: 'The present regulations shall not cause any innovations

Avith regard to the re})resentatiAe of the Pope.'

"The paragraphs of Avhich the above is one have been printed in

the Department registers since 187-i. You are informed that the rules
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of the Congresses of Vienna and Aix-la-C'hajK'Ue uere franied in 1815

and 1818, when the States of the Church existed as a temporal power.

Since the unification of Italy, the Vatican sends nuncios or legates

only to gov'ernnients with which it has concordats. The rules of the

Congress of Vienna subsist as to these papal rej)resent at ives, to the

extent of continuing the honorary precedence of the nuncio at courts

where the Vatican nuiintains representation. At Madrid, for exam-

ple, the traditional rule gave precedence to the papal nuncio as dean

of the diplonuitic body, and the accession of Spain to the rules of

Vienna caused no ' innovation ' in the practice of that court.

" The government of the United States has sent no envoy to the

Vatican since the government of the States of the Church ceased to

exist, nor has it received an envoy of the l*ope."

Mr. Uhl, Act. See. of State, to Mr. Dunbar, Sept. 10, 1894, 108 MS. Doiii.

Let. 525.

See, also, Mr. Adee, Act. Sec. of State, to Mr. Hicks, iiiin. to I'eru, No. 118,

Feb. 19, 1891, MS. Inst. Peru, XVII. 453.

" With the States of the Church the United States maintainetl diplomatic

relations for many j^ears ; but, in 18(58, Congress neglected to make
appropriations for the supi)ort of a mission, and the minister was
withdrawn. In his annual message to Congress in 1871, President

Grant said :
' I have been ofhcially informed of the annexation of the

States of the Church to the Kingdom of Italy, and the removal of the

capital of that Kingdom to Rome. In conformity with the estab-

lished policy of the Ignited States, I have recognized this change.' "

(Mr. J. C. B. Davis, Treaty Notes, 1340.)

The precedence of the papal representative as dean of the diplomatic

corps is a personal courtesy paid to his sacred calling, and is incapable

of delegation or assignment.

Mr. Olney, Sec. of State, to Mr. Smythe, No. 184, Feb. 20, 1897, .MS. Inst.

Ilayti, III. 521.

" If the foreign representative be dissatisfied with the place assigned

to him, his appeal to the master of ceremonies (if
Dean of diplomatic

,

,

,
. , . i

• • ^ i- jf re ' •

there be one), or to tlie minister ot foreign afiairs, is
corps. ' ' 7

in order. Such a question could not, it is thought, be

decided by the dean of the diplomatic body. But in all matters

affecting the personal relations of the members of the dii)lomatic body

among themselves, or their social relations to the unofficial com-

munity in which they reside, the dean of the body may very properly

be asked to advise, or even decide, if so requested. These matters

would not appear to be referable to the government of the country

represented by the dean, for the deanship is not a function represent-

ing the officer's government, but is personal and limited in its effects

to the local diplomatic circle."

Mr. Hay. Sec. of State, to Mr. Samiison. min. to Ecuador, No. 131, Feb. 17,

1900, MS. Inst. Ecuador. II. 22.
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" Consuls have no claim under international law to any foreign

ceremonial, and no right of precedence except among themselves and
in their relation to the military and naval officers of their own
country."

Mr. Hay, Sec, of State, to Sec. of Navy. May 12, 1900, 245 MS. Doni. Let. 87.

" I should say, therefore, that it is not at all necessary for the governor

[of Porto Rico] ' to call in person upon all consular officers." Consuls-

general rank with commanders in the Navy or brigadier-generals in

the Army. Consuls rank with captains in the Navy, . . . colonels

in the Army. Subordinate consular officei's rank with lieutenants In

the Navy or captains in the Army." (Ibid.)

(2) AMBASSADORIAL PRIVILEGES.

• § 683.

" The Emperor has intimated that he expects an ambassador from

us. Let him understand that this may be a custom of the Old World,

but it is not ours; that we never sent an ambassador to any nation."

Mr. Jefferson, Sec. of State, to Mr. Barclay, consul in Morocco. May 13,

1791, MS. Inst. U. States Ministers, I. 1.").

Should the Bey of Tunis send an ambassador to the United States,

" it must be in a vessel of his own, and at his own expense."

Mr. Adams, Sec. of State, to Mr. Shaler. consul-general at .Vlgiers, No. 1,

Jan. 13, 1818, 2 MS. Desp. to Consuls. 8.'"),

" It being supposed to be desirable for the mutual convenience of

the Secretary of State and of the diplomatic agents of foreign powers

accredited to this government, that the practice which is understood

to prevail in the capitals of other countries, of granting those repre-

sentatives interviews on business at a stated time, should ))(> introduced

here, I have the honor to inform you, sir, that on Saturday next, at

twelve o'clock, and at the same hour on every succeeding Saturday,

.1 will be happy to receive you for the j)uri)ose indicated. Di|)lomatic

agents will be received in the order in which they may reach the

Department.
" This arrangement, however, is not intended to prevent the recep-

tion of those agents on other occasions which in their judgment may

not admit of delay."

Mr. Seward. Sec. of State, to Mr. Mercier. French inin.. circiilar. Oct. 7.

18(i1. MS. Notes to French Leg. VII. (17.

"The question (of appointing ambassadors) is one which, on pre-

vious occasions, has been considered l)v this government, with unfa-

vorable conclusions. Certain foreign |wwers—Austria and Spain,

for instance—have proposed to send amba.ssadors here if the United

H. Doc. 551—vol 4 iT
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States would raise in like manner the grade of our representatives at

their courts. The answer has been that the j^roposed change would

be a possible source of embarrassment here, but without setting forth

the grounds for so replying. It is a historical fact that the so-called

personally representative character adhering to an ambassador is

compatible with the repersentation of a republic. As abstra(;t

theory, it is perhaps more suitable that the collective dignity of a

self-governed state should be concentrated in and represented by one

of its citizens abroad, than that the real personality of the sovereign

should be imagined as present at each foreign court in the person of

a delegate ; and it may be that this course of reasoning led the fram-

ers of our government to use the phrase ' ambassadors, and other

public ministers.' Still, in practice, objections are seen, and while

on the one hand there might be social embarrassments occasioned

here in public intercourse with one supposed to embody the personal

rank and dignity of a monarch, on the other would be the perhaps

painful incongruity of forcing our representative abroad to face the

alternative of meeting from private resources the expenses of a mode
of life beyond any salary which our Congress would be likely to

attach to the ambassadorial rank, or falling below the social plane

of those whose equals they became in name.
" Under all these circumstances, this Department could not in jus-

tice to its ministers abroad ask Congress to give them higher rank

with their present salaries ; neither could it with propriety appeal to

Congress for an allowance commensurate with the necessary mode of

life of an ambassador."

Mr. Frelinghuysen, Sec. of State, to Mi-. Hunt, niin. to Russia, No. 87,

Jan. 81, 1884, MS. Inst. Russia. XVI. 388.

In Constantinople it was long the pi'actice for the senior ambassador, as

doyen of the diplomatic corps, to call the ambassadors and ministers

together, in consultation, on matters of common interest, particularly

those affecting the capitulations. At length, the seniority happening

to belong to tlie Persian ambassador, objection was made to recog-

nizing him in such maters, on the ground that his government had

no interest in the capitulations, nor comnumity of interest with the

Western powers. In consequence, the meetings of the corps for some

time fell into abeyance. It was tinally arranged that, when the

senior ambassador present happened to be that of Persia, the diplo

matic corps should be convoked, upon matters affecting the capitula-

tions, by the senior Christian ambassador. (Mr. Wallace, min. to

Turkey, to Mr. Frelinghuysen, Sec. of State, No. 87, April 17. 1882.

MS. Desj). from Turkey; Mr. Frelinghuysen, Sec. of State, circular.

April 17, 1882, .3 MS. (Mrculars; circular, .Tan. 80, 1883. 3 MS. Circu-

lars. Jif) ; Mr. Frelinghuysen to Mr. Hunt, No. 13, Sept. 21, 1882, MS.
Inst. Russia. XVI. 309.)

See, also. Mr. Frelinghuysen, Sec. of State, to Mr. Wallace, min. to Tur-

key, tel., March 1, 1884, and desp. No. 167, March 26, 1884, MS. Inst.

Turkey, IV. 91, 101.
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'^The question of sending and receivin*:: 5inibassadors, under the

existing authorization of the Constitution and the statutes, has on

several occasions had more or less formal consideration, hut I can not

find that at any time the benefits attending a higher grade of cere-

monial treatment have been deemed to outweigh the inc<)nveni(>nces

which, in our simple social democracy, might attend the reception in

this country of an extraordinarily privileged foreign class.

" It seems hardly necessary to point out in detail considerations

which will doubtless readily suggest themselves to your discernment.

" I infer from your statement that the position of the United

States minister in the order of precedence, especially after a change

in the mission, when the new'comer necessarily falls to the foot of

the list, niay entail delay in obtaining access to the secretary of for-

eign affairs in the ordinary transaction of business. This is regulated

in Washington and in several other ca2)itals by the adoption of the

rule detur pi'iorL. with entire accej)tability.

" In 1871, when Mr. George Bancroft was minister of the United

States at Berlin, the question of his yielding the pas at the foreign

office in everyday intercourse to representatives of higher gra<le or

longer residence came up for consideration. \ inch)se transcript

of a dispatch from Mr. Bancroft, reporting the rule then adopted

by Prince von Bismarck."

Mr. Bayard, Sec. of State, to Mr. Pholps. .Tiily 2, 188;'). .MS. Inst. (Jr. Brit.

XXVII. 499.

MK. Le Maniea, the Sauioaii. who signed on the i)art of his (lovernnient

the treaty with the United States conchided at Washington Jan. 17,

1878, though deserihed in the treaty as an envoy extraordinary, is

twice designated in tiie records of the r)ei)artnient of State as an
" aiuhassador." (Mr. Brown, chief elerk, to Mr. Baldwin. A|)ril 17,

1878. 122 MS. Doni. Let. 478; :\Ir. F. W. Seward. Act. Sec. of State,

to Admiral Howell. Ai)ril 2<.», 1878. id. TdT^.)

"Since the passage of the act of March H, 181):i, autliorizing the

President to raise the grade of our envoys to cori'espond with tlie

rank in which foreign countries accredit tlieir agents h(>re, (ireat

Britain, France, Italy, and (lernumy have conferred u|)()n their i'<'|)-

resentatives at this capital the title of ambassador, and I ha\"c r<'-

s])onded by accrediting the agents of the I'nited States in those

countries with the same title. A like elevation of mission is an-

nounced by Russia, and when made will be siniilai-ly met. This

step littingly com|)orts with the i)Osition the Tnited States hohl in

the family of nations.''

President ('lev(>land, ainnial message. Dee. 1. lS!i:?. For. Bel. 18!t:!. xii.

As to the ai)|)ointnient of Sir .Inlian Paiuicefote as British ambassador--

tlie first in the series of i)romotions above mentioned— see For. Bel.

1893, 333.
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The lion. John W. Foster, in a lecture before the seliool of diplomacy,

Columbian University, in 1899, criticised the act of 1893 as an un-

advised i)iece of lejiislation, bad in i>rincii)le and inconvenient and
injurious in operation, especially as tending to introduce undesirable

ceremonial j)retensions and practices and to restrict the diplomatic

representation of the United States to men of fortune. (Waishinyton

Post, Dec. 18, 1899 ; reprinted in pamphlet form.

)

1. The foreign ambassadors at Washington claim, as the personal

representatives of their sovereigns, the right, when present at official

ceremonies conducted by the government of the United States, to

come next to the President, thus outranking the Secretary of State

and other memljers of the cabinet and all other officials of govern-

ment—executive, legislative, and judicial.

2. This claim the Department of State in principle concedes, except

as to the Vice-President.

3. The ambassadors have, as a courtesy, yielded precedence to the

Vice-President.

4. At the first inauguration of President McKinley, in 1897, the

ambassadors were outranked not only by the Vice-President, but also

by the Speaker of the House and also by the Chief Justice and asso-

ciate justices of the Supreme Court.

5. This was done on the ground (1) that the American officials in

question were entitled, as the highest representatives of coordinate

branches of the government, to come next to the President, and (2)

that this was especially so since the inauguration of the President

was a domestic function, at which the ambassadors were present only

as spectators.

6. At the second inauguration of President McKinley, in 1901, the

ambassadors and associate justices of the Supreme Court were so

seated in the Senate Chamber that neither could Ix; said to have

precedence of the other, but in the procession from the Senate Cham-
ber to the platform from which the President delivered his inaugural

address the justices preceded the ambassadors. The imbassadors

accepted this order only as a matter of courtesy, without yielding

their claim of precedence, which they still assert.

7. In a note to Lord Pauncefote, British ambassador, March 19,

1902, Mr. Hay, as Secretary of State, said that " the Executive De-

partment, while desirous of showing all due respect to the diplomatic

body in all ceremonies under the control of the President or the Secre-

tai*y of State, is unable to do more than use its good offices with the

committees in Congi*ess who have such ceremonies in charge," i. e.,

official ceremonies in the two Chambers of Congress,

8. It is understood that the ambassadors do not deny that it is

proper for the Chief Justice to precede them at the inauguration,

since he administers the oath to the President.
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9. The ceremonial precedence which the ambassadors claim extends

to all official intercourse, including that of first visits.

This statement was approved, with certain aniemUnents, l)y th(> Hon. A. A.

Adee, Second Assistant Secretary of State.

" There will be no satisfactory settlement of diplomatic rank until

all distinctions and special privileges are abolished and a single grade

is established in all the capitals of the world."

The Hon. John W. Foster, on the proper grade of diplomatic representa-

tives, a paper read before the International Congress of Arts and
Sciences at St. Lonis, Sept. 23, 1904: Tlie George Wasliington t-ni-

versity Rnlletin. vol. iii. No. 2, pj). 14, 31.

" In a diplomatic house every functionary of the country, having

any rank whatever, takes precedence of the members of the diplo-

matic corps, ambassadors excepted. The latter yield precedence onl}'

to the minister of foreign affairs."

Martens, Le Gnide Diploniaticpie (ISnO). § 42. I. 1.3.3.

"With reference to diplomatic rank. T only heard last night, for

the first time, that the Duke of Sutherland had. some tiuie ago,

addressed a formal remonstrance to l^almerston, against Foreign Min-

isters (not Ambassadors) having place gixcn them at the Palace

(which means going first out to dinner over himself cf snos- pares), a

most extraordinary thing for a sensible man to have done, especially

in such high favor as his wife and her whole family are. lie got

for answer, that Her Majesty exercised her own i)leasure in this

respect in her own palace. The rule always has been that .Vnibas-

sadors (who represent the persons of-their Sovereigns) have preced-

ence of everybody; Ministers (who are only agents) have not; but

the Queen, it appears, has given the /><t.s to Ministers Pleni|)ott'ntiari('s.

as well as to Ambassadors, and ordered them to go out at liei- dinners

before her own subjects of the highest rank.*"'

In a note it is said to have been "" afterwards settled by Ib'i- Majesty

that Foreign Ministers should take j)recedence after Dukes and befoi-e

Marquesses."

flreville's Mem., Mar. 21), 1S40, 2d part. vol. 1. pj). 2S1-2S2.

"At very many foi'eign offices the I'ule ' fiist come lirst seivcij '

is not observed; but an envoy or a minister, thongh he may have been

waiting hours in the antechamber for an imi)ortant atl'air. must give

place to an ambassador who has come in at tin' moment: and at

Constantinople it is even expected that, should a ministei- be in con-

versation with the minister of foreign afi'aii-s or the gran<l vi/iei-. he

should withdraw and wait whenever an ami)assadoi' may ln' an-

nounced. In some countries a different rule is observed. In IJussia
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it has been for many years the custom for the minister to receive the

foreign representatives in the order in which they arrive at his

office, without regard to their rank. This rule was brought into force

at Berlin, owing to a personal dispute between Mr. Bancroft, our

minister, and the British ambassador. Mr. Bancroft, after having

waited a long time for an audience, was on one occasion obliged to

yield to the British ambassador, who had that moment arrived. As
the ambassador w-as personally disagreeable to the chancellor, and

Mr. Bancroft was a friend of his, a representation of the injustice

done to the United States and its representatives brought about a

change of rule."

Schuyler's Am. Diplomacy, 113.

Mr. Bancroft, In a dispatch to Mr. Fish, No. 325, Jan. 20, 1872, reporting

the change of rule at Berlin, said :
" Since Germany became an em-

pire the number of ambassadors in Berlin has increased from two to

four. The rule of precedence on all social occasions of a public

nature I'emains as of old; in the foreign office the rule which the

Department follows at Washington has been introduced. In the

right to transact business with the foreign office equality is estab-

lished, and the chief of a mission who arrives first is first admitted,

be his rank that of ambassador, minister, or charg6."

On this dispatch there is a reference to an instruction to the American
minister at London, of July 2, 1885, together with this note, in Mr.

Bayard's handwriting :
" This rule referred to by Mr. Banci-oft I

believe has been lately abrogated ^ at Berlin, but it could be re-

stored, and doubtless would be on occasions."

" They [ambassadors] possess the privilege of conferring wath the

sovereign directly; a privilege which, in our day, is not of great

scope, at least in constitutional states, and the exercise of which might

offer in one w^ay or another inconveniences and even dangers. It is

also said that ambassadors are authorized to demand interviews with

the head of the state; but this is an obvious exaggeration, since the

head of the state can not be put in this way at the disposition of a

foreign envoy, even of the highest rank."

Rivier, Principes du Droit des Gens, I. 449.

" 'An ambassador may go directly, and without giving notice to any-

one, to the palace and request an interview with the sovereign." Thus
speaks Ch. de Martens. But the sovereign is no doubt at libert}^ not

to be at home at the moment. Martens indeed himself remarks that

' generally ministers of the first class, just as their colleagues of the

second order, treat only with the minister of foi'eign affairs, who
assists at the interviews of ambassadors with the sovereign, at least

in constitutional countries.' M. Pradier-Fodere says that, save in

what related to external honors, ' the observance of w'hich declines

more and more, and certain other distinctions purely titular, am-
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bassadors no longer possess to-day the exceptional prerogatives which
they formerly enjoyed : such, for example, as that of treating immedi-

ately with the sovereign near whom they are accredited." Pinheiro-

Ferreira maintains that even formerly the conversations of ambas-

sadors with sovereigns, concerning the interests of their mission, were

not regarded as binding acts in their negotiations, ' since it is with

the ministers of the monarch that they must confer and conclude.'
"

Rivier, Principes du Droit des Gens, I* 449, citing Cb. de Martens. Guide

Diplomatique (Geflfcken, 1808), I. §18; Pradier-Fodt'n''. Cours <U'

Droit Diplouiutique (1881), 11. 2.3(5.

The opinion of Pinheiro Ferreira, as quoted by Rivier, is sbared l».v T. .T.

Lawrence, who says : "Ambassadors, as representing tbe person and
dignity of tlieir sovereign, are held to i)ossess a right of liaving per-

sonal interviews, whenever they choose to demand them, with the

sovereign of tbe state to which thej' are aocredited. But modern
practice grants such interviews on suitable occasions to all rei)resen-

tatives of foreign powers, whatever may be their rank in the diplo-

matic hierarchy. Moreover the privilege can have no particular

value, because the verbal statements of a monarch are not state acts.

Formal and binding international negotiations can be condueted only

through the minister of foreign affairs." (The Principles of Int.

Law (ed. 1895), p. 263.)

3. Official Calls.

§ 684.

" 13. In the ceremonies on all formal occasions the diplomatic

representative will be governed by tlie established usage of the coun-

try of his official residence. There is usually at foreign courts an

officer having charge of such ceremonial matters, and it is advisable

to confer with him informally in order to insure ai)i)r()priate con-

formity to established rules. In the abscncT> of such an official, he

should confer with the dean of the di|)lomatic corps.

" 14. There is also in each country an established rule as to official

calls. The dii)loinatic representative should, inunediately upon his

arrival, inform himself upon this subject and conform strictly to the

rule.

" 15. If the mission be provided with one or more secretaries, the

newly arrived diplonmatic representative shoukl be accompanied by

them in the official ceremony of presenting his letter of credence and

in his subsequent official visits to his colleagues."

Instructions to Diplomatic Officers of tbe rnited Slates (1S'.>7». p|>. 'l-T.

"In the intercourse between the Secretaries and .Vttorni\v-(ien-

eral of this (Jovermuent and the ministers of fori'ign power> the

j>eriod of the arrival of either at the seat of govcrmnent is not con-

sidered. The fii"st visit is expected from the foreign ministers. 'I'his
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rule, it is believed, is invariably observed by the governments of

Europe, and seems to grow out of the mission itself. It is proper

that the minister sent on a foreign mission should make, himself

known to the government to which he is addressed, and that he

should extend his visit to all the chief officei-s of that government.

It is equally correct, on any change in the memV)ers of the adminis-

tration, that the first visit should be paid to those who may be brought

into power. The intercourse must be opened, and that ought to be

commenced by the foreign ministers, the principle being the same
between these parties as between the government and the foreign

jninisters on their first arrival in the country. The rule which pre-

vails between persons in private life is not applicable to this case.

This latter rule varies in different places, and is founded on no fixed

principle."

Mr. Monroe, See. of State, to Mr. de Daschkoff, Mar. 9, 181.3, MS. Notes

to For. Legs. II. 3.

" In England the secretaries of the government take rank of for-

eign ministers, as do all those distinguished persons, who take rank

of the secretaries, such as the sons of the King and collateral branches

of his family, the lord-chancellor, the chief-justice, and as is believed

the speaker of the House of Commons, and others. In France the

secretaries of the government likewise take rank of foreign ministers,

as do the family of the sovereign, the arch-chancellor, the arch-treas-

urer, and others. It is believed that the marshals of France would all

take rank of the foreign ministers if they were brought into the same

circle. This, however, is not asserted with confidence; a knowledge

in detail is not possessed.

" The same rules are supposed to exist at St. Petersburg and at

other European courts—the same precedence to be given to the secre-

taries of the government over foreign ministers of every grade, and

to all those distinguished persons who take rank of the secretaries

of the government. Precise information of the rules adopted at St.

Petersburg, and the other courts, is also wanting. It will be readily

received.

" The secretaries of the governments above mentioned return the

visits of ambassadors only. Their wives follow their example.
" The visits of tlie American ministers in England and France to

the secretaries of state were in many instances not returned, nor were

those of their wives to the families of the secretaries of state. The
omission was imputed to the circumstance that our representatives

were ministers plenipotentiary and not ambassadors.
" The government of the United States adopts the rule of the

European governments, with this exception, that the heads of the
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Government return the first visit of foreign ministers, Avithout regard

to grade, and that their wives return every visit."

Informal paper trausmitted by Mr. Monroe, Sec. of State, to Mr.

Seriirier, French niin., May .">, 1.S14, MS. Notes to Vov. Le^s. II. l-_M>.

It having b.een suggested, on the occasion of the dei)arlure of His

Majesty the Shah of Persia from Teheran, that the iTiinisters of the

United States at the European capitals which lie intended to visit

should be instructed to call upon him, the Department of State

replied: " It is understood to be the custom for a sovereign visiting

a foreign capital, and not being under the reserve of ' incognito," to

fix a day for the ceremonial reception of the dij)lomiitic body at sucii

capital. Should this be the case, when His Majesty visits St. Peters-

burg, Berlin, London, Paris, Vienna, and Constantinople, the repre-

sentatives of the United States in those cities will [jrobably avail

themselves of the occasion to pay their respects to the Shah."

Mr. Blaine, See. of State, to Mr. I'ratt. inin. to Persia. No. 177. dij). .ser..

May 23, 1889. MS. Inst. Persia. I. •_'.".»',.

With reference to the then recent visit of Prince Oukhtomsky to

Peking, as bearer of presents from the Czar to the Em])eror of (^liina,

the Department of State, in an instruction to tlu> American minister at

Peking, said: "A special ambassador or envoy for a ceivmonial func-

tion is not a member of the resident dii)lomatic (•or])s, and you, as

minister of the United States, could have no official knowledge of

Prince Oukhtomsky's mission except by notification of the Russian

legation, or by the prince's own announcement of his arrival, and

appointment of a day and hour to receive official visits, which is a

common but not obligatory course when the special envoy is of the

ambassadorial rank. Individually, therefore, and inasmuch as

neither of these notifications was made to you, your course in not call-

ing on the prince is not open to animadversion."

Mr. Adee, Aet. Sec. of State, to Mr. Denliy. iiiiii. to ("liiiia. Nn. H7J. .Inly

2.3, 1897, MS. Inst. China. V. 4»i2.

" While the people of the United States are not very tenacious on

questions of etiquette, they can not consent that, when such qiicstituis

are raised by other powers, the head of their govenuucnt >\\a\\ not l>e

iL^garded as the full ecimil of the head of any other goverinueiit."

Mr. Fish, Sec. of State, to .Mr. Hoker, niin. to Knssia. No. 71. .March 7,

1877. MS. Inst. Hn.ssia. XV. .".SC.

When King Kalakaua, of Hawaii, a reigning >overt'ign. vi-ited

Washiuirton, he did not demand a visit from the Pi-esident. but
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" voluntarily made a visit to the President, which was of course

returned by the President."

Mr. Fish, Sec. of State, to Mr. Boker, uiiu. to Russia, No. 74, March 7,

1877, MS. Inst. Russia, XV. 586.

AVhen President Yglesias, of Costa Rica, visited the United States,

in 1898, the government, although he was traveling in a strictly pri-

vate character, took notice of his visit. Orders were given to the

revenue officers at New York to extend to him all fitting courtesies,

and the major-general commanding the Department of the P^a.st was

instructed to meet him and welcome him to the United States, while a

colonel of the United States Army was detailed to meet him on his

arrival and, as the personal representative of the I*resident, escort

him to Washington, where quarters were assigned him at the Arling-

ton Hotel ; and upon his arrival the President at once called to pay his

respects.

Mr. Hay, Sec. of State, to Sec. of War, Nov. 17, 1898, 232 MS. Dom. Let.

596 : Mr. Hay, Sec. of State, to Mr. Merry, No. 163, Dec. 10, 1898, MS.

Inst. Central Am. XXI. 395.

The minister of Costa Rica at Washington, by a note of November 16,

1898, advised the Department of State of the expected arrival of

President Yglesias, adding that his visit was for pleasure and the

recuperation of his health, and that he traveled in a strictly private

character.

When ex-President Guzman Blanco, of Vene'zuela, visited the United

States, in 1884, he received the courtesy of free entry, and a revenue

cutter or a naval tug, with the Venezuelan minister on board, was

detailed to meet his steamer in lower New Yoi'k Bay and convey him

to that city. A salute of 21 guns was also ordered to be fired in his

honor from the fort in the harbor, as well as from the United States

men-of-war there ; and the connnandant of the New York Navy-Yard

was instructed to detail an officer to proceed on the cutter or tug to

the steamer and escort the ex-President to New York. (Mr. Freling-

huysen. Sec. of State, to Mr. Baker, min. to Venezuela, No. 309, June

5, 1884, MS. Inst. Venezuela, III. 376.)

When the Prince of Wales visited Washington, during President

Buchanan's term, the prince was met at the railway station by the

representatives of the President and conducted to the Wiite House,

where he remained during his stay. No question of the return of calls

could arise in this case, since the prince during his stay in Washing-

ton was the personal guest of the President at the White House.

See Mr. Adee, Second Assist. Sec. of State, to Count Lichtervelde, .Tan. 28,

1898, MS. Notes to Belgian Leg. VIII. 193.

"Wlien the Grand Duke Alexis, in his journey to the United States

in 1870, visited Washington, he stayed at the Russian legation. On
the (lay following his arrival, and in j)ursuance of arrangements

made with the minister, Mr. Catacazy, he came to the Department of
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State, where the Secretary of State received him. The Secretary of

State afterwards conducted him to the White Honse, where he had a

])ersonal audience of the President. He left Washington the next
morning. That his visit was thus brief and his call on the President

not returned, was due to the course of the Russian Government in

retaining at Washington, during the Grand Duke's visit and as his

official attendant in his visit to the President, a minister for whose
recall, because he was deemed peculiarly unacceptable, the President

had asked, and whose continued presence "prevented the exhibition

of those courtesies which the President had so greatly desired to

extend to a member of the family of his Imperial Majesty of Russia."

The President regretted that he was "thus deprived of the oppor-

tunity of entertaining the grand duke, or of returning his visit,

inasmuch as he was stopping at the house of the minister with whom
the President could hold no private or social relations, and to enter

whose door would have been to submit to a personal humiliation."

Mr. Fish, Sec. of State, to Mr. Boker, uiiii. to Russia, No. 74, Marcii 7,

1877, MS. Inst. Russia, XV. 580 ; same to same. No. 7(>, Marcli J),

1877, id. 597.

As to the visit of II. R. II. Prince Albert of Belgium, in 1898, see Mr.

Adee, Second Assist. Sec. of State, to Count Lichtervelde. .Ian. 28,

1898, MS. Notes to Belg. Leg. VIII. 193; same to same. .Ian. :U. 1898,

id. 195; Mr. Adee, Second Assist. Sec. of State to Sec. of War,

March 1, 1898, 22G MS. Dom. Let. 114; Mr. Sherman. Sec. of State,

to Count Lichtervelde, No. 92, .March 2. 1898. MS. Notes to Belg. Leg-

VIII. 203; Mr. Day, Sec. of State, to Count Lichtervelde. .lune l(i,

1898, id. 222.

Prince Albert traveled incogjiito as Count de Rethy, and it was specially

requested that no salutes should be fired on his arrival at New York.

Where a foreign prince of the blood is presented to tlie President,

it is j)roper for the diplomatic representative and snite wlio accom-

pany him to the White House to wear uniforms in deference to his

exahed rank: but if lie should i)refer to [)reserve the innx/nlto under

which he may 1k> travelHng, his wishes in that ri'gnrd should pi-cvail.

The eti({uette of the White House does not ])rescribe uniform ('.\ce|)t

on high state occasions. At othei- times it is entirely optional with

the distinguished visitors to be in uniform or simple morning

costume.

•Mr. Adee. Second .Vssist. Sec. of Stale, to .Mr. 'I'atend. pcrsoiiMl. Sciit. S.

189.3, MS. Notes to .laiian. 1. 42!».

4. Social 1 .ntkkc oi ksk.

i; (')Sr).

" AVe went up to diimer. T went up with the cointe alone. He

showed me into the room where were the ladies and the company. I
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singled out the countess, and went up to her to make her my com-

pliments. The countess and all the ladies rose up; I made my
respects to them all, and turned round and bowed to the rest of the

company. The count, who came in after me, made his bows to the

ladies, and to the countess last. When he came to her he turned

round and called out, ' Monsieur Adams, venez ici, voila la Comtesse

de Vergennes.' A nobleman in the company said, ' Mr. Adams has

already made his court to Madame la Comtesse.' I went up again,

however, and spoke again to the countess, and she to me. AVhen

dinner was served the comte led Madame de Montmorin, and left me
to conduct the countess, who gave me her hand with extraordinary

condescension, and I conducted her to table. She made me sit next

to her on her right hand, and was remarkably attentive to me the

whole time. The comte, who sat opposite, was constantly calling

out to me to know what I would eat, and to offer me petits gateaux^

claret, and Madeira, &c., &c. In short, I was never treated with half

the respect at Versailles in my life.

" In the antechamber, before dinner, some French gentlemen came
to me and said they had seen me two years ago; said that I had

shown in Holland that the Americans understand negotiation as well

as war. The compliments that have been made me since my arrival

in France, upon my success in Holland, would be considered as a

curiosity if committed to writing. ' Je vous felicite sur votre succes,'

is common to all. One adds :
' Monsieur, ma foi, vous avez reussi bien

merveilleusement. Vous avez fait reconnoitre votre independance

;

vous avez fait un traite, et vous avez procure de Targent. Voila

un succes parfait.' Another says: ' Vous avez fait des merveilles en

Hollande: vous avez culbute le Stathouder et le parti Anglois; vous

avez donne bien du mouvement, vous avez remue tout le monde.'

Another said :
' Monsieur, vous etes le Washington de la negociation.'

This is the finishing stroke. It is impossible to exceed this. Com-
pliments are the study of this people, and there is no other so

ingenious at them."

Adams's Diary, Nov. 10, 1782, .3 John Adams's Works, 30r>-30ri.

" The Vice-President has the honor to present his humble opinion

on the points proposed for his consideration.

" 1. That an association with all kinds of company, and a total

seclusion from society, are extremes, which in the actual circum-

stances of this country, and under our form of government, may be

properly avoided.

" 2. The system of the President will gradually develop itself in

practice, wnthout any formal conununication to the legislature, or

publication from the press. Paragraphs in the public prints may,
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however, appear, for time to time, without any formal authority, that

may lead and reconcile the public mind.
" 3. Considering the number of strangers from many countries, and

of citizens from various States, who will resort to the seat of govern-

ment, it is doubted whether two days in a week will not be indispensa-

ble for visits of compliment. A little experience, however, will eluci-

date this point.

" 4. Under the fourth head, it is submitted to consideration, wiiether

all personal applications ought not to be made, in the first instance, to

a minister of state. Yet an appeal should be open, by petition, to the

President, who, if he judges the subject worthy of it, may admit the

party to a personal interview. Access to the supreme magistrate

ought not to be rigorously denied in any case that is worthy of his

consideration. Nevertheless, in every case, the name, qiudity, and

when these are not sufficient to raise a presumption in their favor,

their business, ought to be communicated to a chaml)erlain, or gentle-

man in waiting, who should judge whom to admit and whom to

exclude. Some limitation of time may be necessary, too. as. for

example, from eight to nine or ten; for, without it, the whole fore-

noon, or the whole day, may be taken up.

" 5. There is no doubt that the President may invite what official

characters, members of Congress, strangers, or citizens of distinction

he places, in small parties, without exciting clamors, but this should

always be done without formality.

" 6. The entertainments mentioned in this article would much more

properly be made by a minister of state for foreign or domestic

affairs, or some other minister of state, or the Vice-President, wiioni,

upon such occasions, the President, in his private character, might

honor with his presence. But in no case whatever can I conceive it

proper for the President to make any formal pul)lic entertaiuuuMit.

"7. There can be no impropriety in the President's making or re-

ceiving informal visits among his friends or ac(iuaintances, at his

pleasure. Undress, and few attendants, will sufficiently show that

such visits are made as a man, a citizen, a friend, or acciuaintancc

But in no case Avhatever should a visit Ix^ made or returned in I'oiin

by the President; at least, unless an Emperor of (icnuany. oi' >in\H'

other sovereign, should travel to this country. Tiie PrcsichMit's pleas-

ure should absolutely decide concerning his attendance at tea parties

in a private character; and no gentleman or lady ought evei- to com-

plain, if he never, or rarely attends. The President's juivate life

should be at his own discretion, and the world sliould resjject fully

acquiesce. As President, he should have no intercourse with society,

but upon public business, or at his levees. This distinction, it is, with

submission, apprehended, ought to govern the whole conduct.
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" 8. A tour might, no doubt, bo made, with gi-eat advantage to the

public, if the time could be spared ; but it will naturally be considered,

as foreign affairs arrive every day, and the business of the executive

and judicial departments will require constant attention, whether the

President's residence will not necessarily be confined to one place."

Vico-rresident Adams to President Washington, May 17, 1789, 8 John

Adams's Works, 491.

As to prectHlence at dinners, see .'} John Adams's Works, 122, 127, 276, 305.

"At a distance from the theatre of action, truth is not always

related without embellishment, and sometimes is entirely perverted,

from a misconception of the causes which produce the effects that

are the subjects of censure. This leads me to think, that the system,

which I found it indispensably necessary to adopt on my first coming

to this city, might have undergone severe strictures, and have had

motives, very foreign from those that govern me, assigned as causes

thereof. I mean, first, returning no visits; secondlv, appointing

certain days to receive them generally, not to the exclusion how-

ever of visits on any other days under particular circumstances ; and,

thirdly, at first entertaining no company, and afterwards (until I

was unable to entertain any at all) confining it to official characters.

A few days evinced the necessity of the two first in so clear a point

of view, that, had I not adopted it, I should have been unable to

attend to any sort of business, unless I had applied the hours allotted

to rest and refreshment to this purpose; for by the time I had done

breakfast, and thence till dinner, and afterwards till bed time, I

could not get relieved from the ceremony of one visit, before I had

to attend to another ; in a word, I had no leisure to read or to answer

the despatches, that were pouring in upon me from all quarters."

President Washington to Mr. Stuart, July 20, 1781). 10 Washington's

Writings, 17, 18.

" Upon the whole, it was thought best to confine my invitations to

official characters and strangers of distinction. This line I have

hitherto pursued. Whteher it may be found best to adhere to it, or

depart from it, must in some measure be the result of experience and

information."

President Washington to Mr. Stuart. July 2(!. 1789. 10 Washington's

Writings, 19.

" I can truly say, I had rather be at Mount Vernon with a friend or

two about me, than to be attended at the seat of government by the

officers of state and the representatives of every power in Europe.
" These visits are optional. They are made without invitation.

Between the hours of three and four every Tuesday I am prepared to
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receive them. Gentlemen, often in great numbers, come and go, chat

with each other, and act as they please. A porter shows them into the

room, and they retire from it when they please, and without cere-

mony. At their first entrance, they salute me. and I them, and as

many as I can talk to, I do. What pomp there is in all this, I am un-

aBle to discover. Perhaps it consists in not sitting. To this, tvvo

reasons are opposed; First, it is unusual; secondly, which is a more
substantial one, because I have no room large enough to contain a

third of the chairs, which would be sufficient to admit it. If it is

supposed, that ostentation, or the fashions of courts (which, by the

by, I believe originate oftener in convenience, not to say necessity,

than is generally imagined) gave rise to this custom, I will boldly

affirm, that no supposition was ever more erroneous; for, if I were

to give indulgence to my inclinations, every moment that I could

withdraw from the fatigue of my station should be spent in retire-

ment. That it is not, proceeds from the sense I entertain of the pro-

priety of giving to every one as free access, as consists with that

respect, which is due to the chair of government. And that respect,

I conceive, is neither to be acquired nor preserved but by observing

a just medium between much state and too great familiarity.''

Pi'esident Washington to Mr. Stuart, June 15, 1790. 10 Washington's

Writings, 04, 100.

"Among Mr. Jefferson's papers was found one indorsed in his hand-

writing: 'This rough paper contains what was agreed upon," mean-

ing, undoubtedly, what was agreed upon by the President and his

Cabinet

:

"
' I. In order to bring the members of society togetlier in the first

instance, the custom of the country has established that residents shall

pay the first visit to strangers, and, among strangers, first comers to

later comers, foreign and domestic; the character of stranger ceasing

after the first visits. To this rule there is a single exception. Foreign

ministers, from the necessity of making themselves known, pay the

first visit to the ministers of the nation, which is returned.

'"II. When brought together in society, all are perfectly ecpial,

whether foreign or domestic, titled or untitled, in or out of office.

" 'All other observances are but exemplifications of these two prin-

ciples.

''
' I.—1st. The families of foreign ministers, arriving at the s(>at of

government, receive the first visit from those of the national minis-

ters, as from all other residents.

'"2d. Members of the legislature and of the judiciary, independ-

ent of their offices, have a right as strangers to receive (he lirst visit.

" ' II.—1st. No title being admitted here, those of foreigners give no

precedence.
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" ' 2d. Difference of grade among the diplomatic members, gives no

precedence.
'"

' 3d. At public ceremonies, to which the Government invites the

presence of foreign ministers and their families, a convenient seat or

station will be provided for them, with any other strangers invited,

and the families of the national ministers, each taking place as the}'

arrive, and without any j^recedence.
"

' 4th. To maintain the principle of equality, or of pele mele^ and

prevent the growth of precedence out of courtesy, the members of the

Executive will practice at their own houses, and reconnnend an adher-

ence to the ancient usage of the country, of gentlemen in mass giving

precedence to the ladies in mass, in passing from one apartment

where they are assembled into another.'

" The President had two public days for the reception of company,

the first of January and fourth of July, when his doors were thrown

open to all who chose to enter them. At other times, all who chose

were jiermitted to call upon him on business or as a matter of

courtesy."

2 Randall's Life of Jefferson, 007.

" Mr. Merry has been with us some time. He appears to be an

amiable man in private society, and a candid and
Case of Mr. Merry.

, , ur i • \ j; i- u •

agreeable one in public business. A foolish circum-

stance of etiquette has caused some irritability in Mrs. Merry, and

perhaps himself, but they will find so uniform and sincere a disposi-

tion in all connected with the government to cultivate a cordial

society with them, and to manifest every proper resj)ect for their

character and station, that if any unfavorable impression has hap-

pened it must be very transient. It would be unfortunate if it were

otherwise, because a dissatisfaction of whatever sort, or however

produced, might mingle itself with his general feelings, and through

them with the agency committed to him."

" Mr. Merry is with us, and Ave believe him to be personally as de-

sirable a character as could have been sent us. But he is unluckily

associated with one of an opposite character in every point. She has

already disturbed our harmony extremely. He began by claiming

the first visit from the national ministers. He corrected himself in

this. But a pretension to take precedence at dinners, &c., over all

others is persevered in. We have told liim that the principle of

society, as well as of government, with us, is the equality of the indi-

viduals composing it, that no man here would come to a dinner where

he was to be marked with inferiority to any other, that we might as

well attiMiipt to force our principle of equality at St. James's as he

his principles of precedence here. I had been in the habit, when I
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invited female compan}^ (having no lady in my family), to ask one

of the ladies of the four Secretaries to come and take care of my
company ; and as she was to do the honors of the table I handed her

to dinner myself. That Mr. Merry might not construe this as giving

them precedence over Mrs. Merry, I have discontinued it, and here

as well as in private houses the pele-mele practice is adhered to.

They have got Yrujo to take a zealous part in the claim of prece-

dence ; it has excited generally emotions of great contempt and indig-

nation (in which the members of the legislature participate visibly)

that the agents of foreign nations should assume to dictate to us

what shall be the laws of our society. The consequence will be that

Mr. and Mrs. Merry will put themselves into Coventry, and that he

will lose the best half of his usefulness to his nation, that derived

from a perfectly familiar and private intercourse with the Secretaries

and myself. The latter, be assured, is a virago, and in the short

course of a few weeks has es^tablished a degree of dislike among all

classes which one would have thought impossible in so short a time.

Thornton has entered into their ideas. At this we wonder, because

he is a plain man, a sensible one, and too candid to be suspected of

wishing to bring on their recall and his own substitution. To coun-

terwork their misrepresentations it would be well their (lovernment

should understand as much of these things as can be communicated

with decency, that they may know the spirit in which their letters are

written. We learn that Thornton thinks we are not as friendly

now to Great Britain as before our acquisition of Louisiana. This

is totally without foundation. Our friendship to that nation is

cordial and sincere, so is that with France. We are anxious to see

England maintain her standing, only wishing she would use her

power on the ocean with justice. If she had done this heretofore

other nations would not have stood by and looked with unconcern

on a conflict which endangers her existence. We are not indifferent

to its issue, nor should we be so on a conflict on which the existence

of France should be in danger. We consider each as a necessary

instrument to liold in check the disposition of the other to tyrannize

over other nations. With respect to Merry, he appears so reasonable

and good a man that I should be sorry to lose him as long as there

remains a possibility of reclaiming him to the exercise of his own

dispositions. If his wife perseveres she must eat her soup at home,

and we shall endeavor to draw him into society as if she did not

exist. It is unfortunate that the good understanding of nations

should hang on the caprice of an iiulividual who ostensibly has

nothing to do with them."

President .Teflferson to Mr. Monroe, Jan. 8, 1804 (unofficial), MS. Monroe

Papers. Lili. of Congress.

H. Doc. 551—vol 4 18
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'' The next step was as follows

:

"
' Thomas Jefferson asks the favor of Mr. Merry to dine with a

small party of friends on Monday, the 13th, at half past three.

" ' February 9, 1804.'

" Mr. Merry replied at once, saying that he had ' engaged some com-

pany to dine with him on that day. Under the circumstances, how-
ever, he would have informed himself whether it is the usage, as is

the case in most coimtries, for private engagements of every kind to

give way to invitations from the Chief Magistrate of the United

States ; and if such were the usage, he would not have failed to have

alleged it as a just apology for not receiving the company he has

invited. But after the communication which Mr. Merry had the

honor to receive from Mr. Madison on the 12th of last month, respect-

ing the alteration which the President of the United States had

thought proper should take place in regard to the treatment to be

observed by the Executive Government towards foreign ministers

from those usages which had been established by his predecessors, and

after the reply which Mr. Merry had the honor to make to that notice,

stating that, notwithstanding all his anxiety to cultivate the most inti-

mate and cordial intercourse with every (member) of the Govern-

ment, he could not take upon himself to acquiesce in that alteration,

on account of its serious nature, which he Avould, therefore, report to

his own Government, and wait for their instructions upon it; it is

necessary that he should have the honor of observing to Mr. Madison

that, combining the terms of the invitation above mentioned with the

circumstances which had preceded it, Mr. Merry can only understand

it to be addressed to him in his private capacity, and not as His Bri-

tannic Majesty's minister to the United States. Xow, however anx-

ious he may be, as he certainly is, to give effect to the claims above

expressed, of conciliating, personally and privately, the good opinion

and esteem of- Mr. Jefferson, he hopes that the latter will feel how
improper it would be on his part to sacrifice to that desire the duty

which he owes to his sovereign, and, consequently, how impossible it

is for him to lay aside the consideration of his public character. If

Mr. Merry shoidd be mistaken as to the meaning of Mr. Jefferson's

note, and it should prove that the invitation is designed for him in his

public capacity, he trusts that Mr. Jefferson will feel equally that it

nuist be out of his power to accept it without receiving previously,

through the channel of the Secretary of State, the necessary formal

assurances of the President's determination to observe towards him

those usages of distinction which have heretofore been shown by the

Executive Government of the United States to the persons who have

been accredited to them as His Majesty's ministers.

" " Mr. Merry has the honor to request of Mr. Madison to lay this
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explanation before the President, and to accompany it with the
strongest assurances of his highest respect and consideration.

" ' Washington, February 9, 1804.'

" To this Mr. Madison replied as follows

:

"
' Mr. Madison presents his compliments to Mr. Merry. He has

communicated to the President Mr. Merry's note of this morning, and
has the honor to remark to him that the President's invitation, l)eijig

in the style used by him in like cases, had no reference to the points of

form which will deprive him of the pleasure of Mr. Merry's company
at dinner on Monday next.

" ' Mr. Madison tenders to Mr. Merry his distinguished considera-

tion.

" ' Washington, February 9, 1804.' "

Wharton, Int. Law Digest. § 107o, vol. 1, p. 733.

Mr. Madison thus comments on the above incidents in a letter to Mr.
Monroe, then on a special mission to England

:

" Wasiiinc.tox, Fehriiary 16, ISO4.

" Dear Sir: In a private letter by jSIr. Baring I gave you a detail

of what had passed here on the subject of etiquette. I had hojx'd that

no further jars would have ensued, as I still hope that tiie good sense

of the British Government respecting the right of the (irovernment

here to fix its routes of intercourse, and the sentiments and manners of

the country to which they ought to be adapted, will give the proper

instructions for preventing like incidents in future. In the meantime,

a fresh circumstance has taken place which calls for exphination.

" The President, desirous of keeping open for cordial civilities what-

ever channels the scruples of Mr. ^lerrv might not have closed, asked

me what these were understood to be. and particuhirly wliether he

would come and take friendly and familiar dinners with him. I un-

dertook to feel his pulse thro" some hand that would do it with

the least impropriety. From the information obtained, I inferred

that an invitation would bo, readily accepted, and with tiie less doul)t,

as he had dined with me, (his lady declining.) after the otTcnsc orig-

inally taken. The invitation was accordingly sent, and terminated in

the note from him to me and my answer herewith inclosed. I nccil

not comment on this dis])lay of diplomatic superstition, truly extraor-

dinary in this ago and in this comitry. A\'e aro willing to icfoi- it

to the personal character of a man accustomed to soo inii>or(anco in

such trifles, and over cautious against displeasing his (ioxt'innient by

surrendering the minutest of his or its pretensions. What we :i|)pre-

hend is, that with these causes may be mingled a jealousy of our dis-

position towards England, and that the mortifications which he has

inflicted on himself are to be set down to that account. In fact, it is
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known that this jealousy, particularly since the final adjustment with

France, exists, or is affected in a high degree, and will doubtless give

its colour to the correspondence of the legation with its Government.

To apply an antidote to this poison will require your vigilant and pru-

dent attention. It can scarcely be believed that the British Govern-

ment will not at once see the folly committed by its representative,

especially in the last scene of the farce, and that it will set him right

in that respect. But it may listen with a different ear to the sugges-

tions that the United States, having nov?^ less need of the friendship

of Britain, may be yielding to a latent enmity towards her. The best

of all proofs to the contrary Avould be the confidential conununications

you possess, if it were not an improper condescension to disclose them
for such a purpose. Next to that is the tenor of our measures and the

dictates of our obvious policy ; on an appeal to both of which you may
found the strongest assurances that the Government of the United

States is sincerely and anxiously disposed to cultivate harmony be-

tween the two nations. The President wishes to lose no opportunity

and spare no pains that may be necessary to satisfy the British admin-

istration on this head and to prevent or efface any different impres-

sions which may be transmitted from hence.

" I collect that the cavil at the jyele mele here established turns much
on the alleged degradation of ministers and envoys to a level with

charges d'affaires. The truth is, and I have so told Mr. Merry, that

this is not the idea ; that the President did not mean to decide any-

thing as to their comparative grades or importance ; that these would

be estimated as heretofore ; that among themselves they might fix

their own ceremonies, and that even at the President's table they

might seat themselves in any subordination they pleased. All he

meant was that no seats were to be designated for them, nor the order

in which they might happen to set to be any criterion of the respect

paid to their respective commissions or countries. On public occa-

sions, such as an inaugural speech, &c., the heads of Department,

with foreign ministers, and others, invited on the part of the Govern-

ment, would be in the same peJe Tnele within the space assigned them.

It may not be amiss to recollect that under the old Congress, as I

understand, and even in the ceremonies attending the introduction of

the new Government, the foreign ministers were placed according to

the order in which their- governments acknowledged by treaties the

independence of the United States. In this point of view the fele

mele is favorable both to Great Britain and to Spain.
" I have, I believe, already told you that the President has dis-

countenanced the handing first to the table the wife of a head of

Department, applying the general rule of fele mele to that, as to

other cases.
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"The Marquis d'Yrujo joined with Merry in refusing an invitation

from the President, and has, throughout, made a common cause with

him, not, however, approving all the grounds taken by tlie latter.

His case is, indeed, different, and }iot a little awkward, having

acquiesced for nearly three years in the practice against which he

now revolts. Pichon, being a charge only, was not invited into the

pretensions of the two plenipotentiaries. He blames their contumacj'

;

but I find he has reported the affair to his Government, which is not

likely to patronize the cause of Merry and Yrujo.
" Thornton has also declined an invitation from the President. This

shews that he unites, without necessity, with Merry. He has latterly

expressed much jealousy of our views, founded on little and unmean-

ing circumstances."

See 2 Madison's Writings, 195.

A letter similar in substance, but of greater length, was sent to Monroe
on this subject January 19, 1804.

" Mr. Merry is perhaps kept as yet a little distant by the scruples of

etiquette. I invited hiiu and his lady to make us a visit, and notwith-

standing the public ceremony interposed liy him to orticial civilities,

I should gladly have drawn him into the circle of privatt' hosi)itality.

He has never dropped a word on the subject of eti(iuette lately. I

suspect that his Government has been silent and left him to all the

embarrassment resulting from that cause. He is at bottom a very

worthy man and easy to do business with." (.Mr. Madison. Sec. of

State (unofficial), to .Mr. Monroe, July -'1, ISOl, .MS. .Monroe Tapers.)

"It here occurs to us that we have omitted to mention a circumstan.e

Avhich afforded the subject of much new Federal indignation. We
will let Mr. Thomas Moore, the Irish poet, i)reface it in a pas.sage

taken from a letter he wrote to his mother from K.-iltimore, Jun«' l.Sth,

1804, which is published in Lord John Kussi'll's .Memoirs. Journal and

Correspondence of Moore
I
I. 1(>1, KJ'Jl.

"'I [writes Moore] stopped at Washington witli Mr. and .Mrs. Merry for

near a week: They have been treated with the most i)ointed inciv-

ility by the present democratic President. -Mr. Jefl'er.'^on : and it is

only the precarious situati<)n of (Jreat liritain which could jMissibly

induce it to overlook such indecent, ihougb. at tlie same time. i»etty

hostility. I was presented by .Mr. Merry to botli tlie Se«retary of

State and the President.*

"The' indecent and jietty hostility " to .Mr. and Mrs. Merry was manifested

in this wise: They were invite<l to dine at the President's. When

dinner. was announce*! Mr. Jefferson chanctMl to be standing by and

talking with Mrs. .Madison at some distance from .Mrs. Merrv. .iiul he

accomi»anied tb«> former to the table. Mr. Merry regarded this :is

almost an insult.

"Such a stir was made by the angry aml)assador tliiil .M;\dison wrote

Monroe (who had succeede«l Mr. King .-is our minisli-r to Kngl.indi.

apprising him of the facts to enable him to answer an expected call

of tlH» liritish (lovernment for official explanations. Moinoe. bow

ever, got bis first information from a friendly Hritisb under se«re-

tary, who intimated that he would soon probably hear of the matter

through a different channel. The minister was delighted. Within a
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very sbort period the wife of an English under secretary had been

accorded preceilenee over his own, under iinalonons circumstances.

He had no great fund of humor, but the absurdity of the whole affair,

and the excellent Uiaterials in his possession for a rejily to a call for

explanations, struck him in a most amusing light. Shaking with

merriment, be hinted to his informant the satisfaction the call would

give him. He never afterwards heard a lisp on the subject.

" Mrs. Merry tossed her bead without shaking the iK^ace of two nations,

and poor Mrs. Madison was saved from involuntarily ' firing another

Troy.' But Merry never forgot this ' iK)lnted incivility,' though be

and his friends knew that, by an express regulation at the White

House, all etiquette in resi>ect to offlciai precedence ifts formally

abolished; and though with the most stringent etiquette of the Celes-

tial Empire in force, it would seem an amusing specimen of inqier-

tlnence in him to claim priority over the Secretary of State of the

United States.

" But the farce was not ended. Mrs. Merry thenceforth escbewe<l the

Presidential mansion; and if her husband went there, it was only

officially. After the clamor subsided tlie President felt a good-

natured desire to put an end to this frivolous matter, and to relieve

the offended dignitaries from the awkwardness of their position.

Accordingly he made inquiry tlu'ougb a common friend (the repre-

sentative, we think, of the Swedish Government) whether Mr. and

Mrs. Merry would accept an invitation to a family dinner. The
former was understood to give an affirmative answer, and the invi-

tation was sent, written in the President's own band. The minister

replied by addressing the Secretary of State to know whether be

was invited in his private or bis official capacity : if in the one. be

must obtain the permission of his sovereign; if in the other, be

must receive an assurance in advance that be would be treate<l as

became bis position. The ' Secretary of State ' put an end to the

corresix)ndence in a very dry note ; and here the affair ended."

(3 Randall's Life of Jefferson, 115 et seq.)

According to Mr. Jackson, in a letter written by him when British min-

ister at Washington, on October 20, 18()9 (Bath Ai'chives, Jackson

Correspondence, 2d series, I. 22, 26), "a foolish question of prece-

dence, which ever since Merry's time has been unsettled and has

occasioned some heartburnings amongst the ladies, was also decided

. . . by the President [ Madison T, departing from his customary

indifference to ceremony and etiquette, and taking Elizabeth [Mrs.

Jackson] in to dinner, while I conducted Mrs. Madison."

This subject is presented at length in Foster's Century of Am. Dip.

209-220.

" Where you are, although it is not pleasant to fall short in return-

ing civilities, yet necessity has rendered this so familiar in Europe

as not to lessen respect for the person where circumstances do not

permit a return of hospitalities."

Mr. Jefferson. President, to Mr. Monroe, min. at Paris, Jan. 8, 1804, MS.
Monroe Papers.

" The gentlemen who composed General Washington's first ad-

ministration took up, too, universally a practice of general entertain-
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ment, which was unnecessary, obstructive of business, and so oppres-

sive to themselves, that' it was among the motives for their retirement.

Their successors profited by the experiment, and lived aUogether as

private individuals, and so have ever continued to ilo. Here |at

Washington], indeed, it can not be otherwise, our situation being so

rural, that during the vacations of the legislature we shall have no
society but of the officers of the (lovernment, and in time of sessions

the legislature is become and becoming so numerous, that for the last

half dozen years nobody but the President has pretended to entertain

them."

Mr. Jefferson, President, to Mr. K. R. Livingston, Dec. 4, 1800, 4 Jeff.

Worlis, 337, 3.39.

" To have come, at any time, to the seat of your public residence

with the ulterior view of a personal visit, without a previous sanction,

derived through the usual channel, might have been thought not en-

tirely respectful, if prudent. But so to invade the sp.nctity of your
domestic retreat, really, sir, looks to me, independent of all other con-

siderations, as scarcely less than an outrage. ... I remember

that when Talleyrand was in Philadelphia, as ex-bishop of Autun,

General Washington declined being visited by him, although he made
known a wish to wait on him.*'

Mr. Hush, At. Gen., to Mr. Madison. President, nnolfieiai. Sei)t. IT. ISl.").

MS. Monroe Papers.

" I'have just returned from Carlton House, it being the seventh day

in succession that I have rode into town on purpose to make my incjuir-

ies there, in the usual manner, respecting the present King's health.

The answer to-day is that he is out of all danger. These are atten-

tions which it is believed he will be extremely scrupulous in expecting

of foreign ministers. Indeed the ceremonious in<{uiries which we

are obliged to make, under present circumstances, throughout all the

circles of the roval family, keep our carriages in nu)ti()n the livelong

day over the rattling stones. In mine, I have just had a break-

down. You know how dispersed they live, from stable yard to K«mh-

ington Palace, and how nutny of them there are. I have often

thought since I came here that we maintain our diplomatic inter-

course, at least.^'ith this (jovernment, upon terms of great ine(|uality.

I have yet to learn in what point our Republic is behind this mon-

archy in dignity, «/<^/ yet a-hat arc not the <i(t>< of ccrvmoulons iKnutK/e.

to (/ire them no other appeUdtio/i, irhie/i the minister of the forni« r

h eompelled to go through here, from which the Hriti.sh mini.stcr with

its is exempt/
"

Mr. Rush. uiin. at London, to Mr. .Monroe. President. Feb. •'., IS'Jo. conti

dential, MS. Monroe Pai>ers.



760 INTERCOURSE OF STATES. [§ 685.

In January, 1851, the Brazilian minister, at a nonofficial dinner

party at Mr. Webster's house, was placed at table after Sir H. Bulwer,

who, however, had been of later arrival at Washington. The Brazil-

ian minister then addressed a letter to Mr. Webster, which contained

the following passage

:

" It is a principle established by the congress of Vienna, and
adopted by all the civilized nations, even those who were not repre-

sented there (as the United States and Brazil), that the precedence

between the diplomatic agents of the same capacity must be estab-

lished only by the priority of the presentation of their credentials.

Being yesterday present at your table, the minister of Mexico, I, and
the minister of Great Britain, your excellency gave the first places to

the minister of Great Britain and his lady, contrary to the rule above

mentioned."

This was followed by an argument to sustain the position taken.

Mr. Webster replied

:

" It happens to be my fortune not to be entirely unacquainted with

the rules adopted by the treaty of Vienna, respecting the rank of

diplomatic agents; and, although the government of the United

States was no party to that treaty, it has usually conformed to what
was then established, as being the regulation prevailing with other

states. But the treaty of Vienna, like other treaties, affects only offi-

cial acts, and does not assume to give the law to private intercourse

;

and, although I exceedingly regret that anything should have occurred

to cause you concern, yet I am sure you will see, upon consideration,

that the private hospitality of my own house may well be regulated

by my own discretion, without being made the subject of diplomatic

representations."

The Brazilian minister in reply accepted this explanation, saying:
" I shall not discuss the distinction established by your excellency

between official acts and the private hospitality of the Secretary of

State to the diplomatic agents, I rather accept it as saving the prin-

ciples, which seemed to me could be put in doubt on account of the

incident then mentioned."

Sir H. Bulwer, being appealed to, sustained the position that " a

private party " was to be distinguished from an official ceremony, to

which alone treaties could apply.

2 Curtis's Life of Webster, 563-565.

A minister of the United States is required, as far as possible, to

cultivate kindly relations with other foreign ministers in the place,

and to enter into no controversy with them which could be avoided

without loss of personal self-respect and propriety.

Mr. Seward, Sec. of State, to Mr. Webb, Feb. 6, 1863, MS. Inst. Brazil,

XVI. 6.
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"A diplomatic representative should omit no occasion to main-

tain the most friendly personal and social relations \vith the meml>ers

of the government and of the diplomatic corps at ^lic phu-e of his

residence."'

Instructions to Diploniatk' Otticers of tlie Unitod States ( 1.SU7), $ 1<>, p. 7.

" Ceremonial and social duties take up a large part of a minister's

time; but those who have been noted as our best and ablest r«'present-

atives have always been most punctilious in their jjei-forniance. No
one has ever served us better than Mr. ,John Quincy Adams; and yet

we may see from his ' Diary ' that night after night he went into

society, danced, played cards, talked, and ingratiated himself with

the people about him. In spite of certain ])eculiarities derived from

his Puritan ancestry, peculiarities which were sometimes disagreeable

Avhen they showed themselves, Mr. Adams was a man not only fond

of society, but very popular in society, and, in a word, combined the

most useful external diplomatic qualities with those of intellect,

study, and experience.''

Schuyler, Aui. Diplonmcy, l.")t.

5. CoiTRT Dress.

§ ()8().

"memorandum of TTIE dress of ax AMERICAN MIXISTI-.R, AS FIXED BY
rilE MISSION TO <;IIENT.

"A blue coat, lined with white silk; straight standing cape, em-

broidered with gold, single-breasted, straight or round buttonholes

slightly embroidered; buttons plain or, if they can be had. witli the

artillerists" eagle stamjjed upon them, i, e., an eagle flying with a

wreath in its mouth, grasping lightning in one of its talons; cutis

embroidered in the mannei- of the cape; white cassimere bi-eeches;

gold knee buckles; white silk stockings, and gold or gilt shoe bnckles;

a three-cornered chaj)eau-l)i-as, not so huge as those used by the

French nor so snnill as those of the Knglish; a black cockade, to

which lately an eagle has been attached ; sword, etc.. corres|)onding.

"The .secretaiMcs have the same costume, with the e\cei)li(»n that

their coats have less embroidei-y than that of the minister.

" It is usual at all European courts, on what are I'alled (fnhi ^Jdi/s,

such as birthdays of the sovereign, mai-riagi's of pi-inces of his family,

and other extraordinary occasions, for the foreign ministers, as well

as other })ersons of distinction connected with the court, to ai)pear in

uniforms more splendid with einbi-oidei-y than upon occasions of ordi-

nary levees, drawing rooms, and diplomatic ciicles. A decent resiwct

for the usages of the courts, and a suitable compliance with forms
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•

there established, make it proper that the minister of the United States

should adopt this custom and wear on those occasions a coat similar

to that above described, but embroidered round the skirts and down
the breasts, as well as at the cutis and cape, all the other parts of the

dress remaining the same. The coats to be distinguished as the great

and the small uniform. There should be a white ostrich feather or

plumet in the minister's hat, not standing erect, but sewed round the

brim.

"All the persons attached to the legation wear the same uniform as

the secretary, and need to have only one.

" Department of State, November 6, 1817."

MS. Circulars, I. 8; S. Ex. Doc. 31, 36 Cong. 1 sess. 3. A plate accom-

panied this description in the original circular.

John Quincy Adams, in 1823, referring to the engraved design

then used of the uniform worn by ministers of the United States

at foreign courts on occasions when full dress was required, said

:

" In the monarchical governments of Europe a minister of the

United States is compelled to conform to the established usages of

appearing in the presence of the sovereign in a court dress. He can

not, indeed, deliver his credential letter without it, and this uniform

was adopted for the convenience of using the same dress upon all

necessary occasions and at every court. In the republican govern-

ment of Colombia it may be presumed that no such dress will be

required or expected, and, if not, you will have no occasion for using

it. The use of it is in no case prescribed by this Government, and

every minister of the United States abroad may wear at his discretion

any dress conformable to the customs of the place where he may
reside."

Mr. Adams, Sec. of State, to Mr. Anderson, May 28, 1823, MS. Inst. U.

States Ministers, IX. 312.

See, also, Mr. Clay, Sec. of State, to Mr. Poinsett, min. to Mexico, March

27, 1825, MS. U. States Ministers, X. 238.

" From a suitable respect to what is understood to be the usage

at the several courts of Europe, requiring the members of the dip-

lomatic body accredited to them, to wear a court dress upon estab-

lished occasions, such as their presentation to the sovereigns, or

chief executive officers of these governments, respectively, &c., &c..

the President has thought proper to adopt the following as the dress

to be used by our ministers and other diplomatic agents upon all

such occasions, which is recommended as well by its comparative

cheapness as its adaptation to the simplicity of our institutions, viz

:

A black coat with a gold star on each side of the collar, near its

termination; the under clothes to be black, blue, or white, at the
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option of the wearer; a three-cornered chapeau de bras; a black
cockade and eagle, and a steel-n)ounted sword with a white scab-

bard. It is to be nnderstood, however, that the use of this particular
dress is not prescribed by the President. It is barely suggested, by
his direction, as an appropriate and a convenient uniform dress for

the use of our ministers and other diplomatic agents of the United
States."

Extract from the personal instructions to tlie diplouiatic asonts of the
United States, adopted at the comnienceiuent of tlie administration
of President Jackson, Mr. Van Buren, Sec. of State, to .Mr. Van Ness.

Oct. 2, 1829, MS. Inst. U. States Ministers, XIII. 124.

See S. Ex. Doc. 31, 36 Cong. 1 sess. 4; Mr. Brent. Act. Sec. of State, to

Mr. McLane, No. 1, July 20, 1829, MS. Inst. Gr. Br. XIV. 1.

"The fashion of the coat recommended for the use of our ministers. &c.,

upon occasions when full dresses are reciuired by the usages of the

courts to which they are accredited, is a single-breasted one, with a

standing collar, though they are left at i)erfect liberty, by the per-

sonal and circular instructions which are addressed to all of them
by this Department, to consult and be governed by their own taste

in the adoption of any other that may be more agreeable to them.

The fashion recommended was supi>osed to be correspondent with

the simplicity of our institutions, and was believed to be sufficiently

distinguished for all the purposes intended, and it is for these reasons,

and for the sake of uniformity, reconunended. but not prrseribctl. for

their adoption. We were unajiprised till the receipt of yoiw letter

that our ministers at London and Paris had adopted .-i difTen'iit

fashion." (Mr. Van Buren. Sec. of State, to Mr. Van Ness, .Mar. ."J.

1831, MS. Inst. U. States Ministers, XIII. 208.)

'• In addition to the ' personal instructions to the
The Marcy circu- diplomatic agents of the United States in foreign
lar, June 1, 1853. ^ • ? j-i x* n • i iv i i i icountries, the tolloAvnig are hereafter to be oltservcd :

"In performing the ceremouies observed upon the occasion of his

reception, the re})resentative of the United States will conform, as

far as is consistent with a just sense of his (le\<)tion to republican

institutions, to the customs of the coinitrv wherein he is to r('si(l«> and

with the rides prescribed for rc[)resentatives of his rank: but the

Department woidd encourage as far as practicable, without impairing

his usefidness to his cotuitrv. his ai)i)earance at court in the sim|)lc

dress of an American citizen. Shoidd there be cases where this

cannot be done, owing to the character of the for(>ign govcnnncnl,

without detriment to the jMiblic interest, the lu'arest ai)proach to it

compatible with the due i)erformance of his duties is i-arncstly ret-om-

mended. The simplicity of our usages and the tone of feeling among

our people is much more in accordance with the exani|)Ie of our first

and most di.stinguished representative at a royal court than th(> i)rac-

iice which has since prevailed. It is to be regretted that there was

ever any departure in this respect from the example of Dr. Franklin.
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History has recorded and commended this example, so congenial to

the spirit of our political institutions. The Department is desirous of

removing all obstacles to a return to the simple and unostentatious

course which was deemed so proper and was so nmch approved in the

earliest days of the Republic. It is our purpose to cultivate the most

amicable relations with all countries, and this we believe can be

effectually done without requiring our diplomatic agents abroad to

depart in this respect from what is suited to the general sentiments of

our fellow citizens at home. All instructions in regard to what is

called diplomatic uniform, or court-dress, being withdrawn, each of

our representatives in other countries will be left to regulate this mat-

ter according to his own sense of propriety, and with a due respect to

the views of his Government as herein expressed."

Mr. Marcy, Sec. of State, to the diplomatic agents of the United States.

June 1, 1853, MS. Circulars, I. 117. See Moore's American Diplo-

macy, 257-261.

" It is now well known that this [Dr. Franklin's appearance at the

French court in simple dress] was not owing to any love of sim-

plicity on the part of Franklin, but merely that on a certain occasion

his presence was so much desired at court, when he had no clothes in

which he considered it fit to appear, that he was requested to come in

whatever he happened to be wearing at the moment." (Schuyler,

Am. Dip. 141.)

Wharton, in a note to this passage from Schuyler, says that the dress

Franklin wore " was Quaker full dress, being court dress in the times

of Charles II." (Wharton, Int. Law Digest, § 107&, I. 745.)

Late in October, 1853, Mr. Buchanan, who was then minister to

England, chancing to meet Maj. Gen. Sir Edward Cust, master of

ceremonies, intimated to the latter his intention to appear at the

court " in the simple dress of an American citizen," unless the Queen
herself should intimate her desire that he should appear in costume.

Sir Edward replied that Her Majesty would receive Mr. Buchanan
at court in any dress he chose to put on, but that he did not doubt that

it would be disagreeable to her if he did not conform to the estab-

lished usage, and that he of course could not expect to be invited to

court balls or to court dinners where all appeared in costume. In the

course of the conversation, which became somewhat warm, Mr. Buch-

anan mentioned the circumstance that Senator Stephen A. Douglas,

who had lately visited St. Petersburg, had been permitted to visit the

Czar, both at the palace and on parade, in plain dress. In reporting

the conversation to Mr. Marcy, Mr. Buchanan suggested that he

should probably " be placed socially in Coventry on this question of

dress," since, if he should not be invited by Her Majesty to her balls

and dinners, he would not be invited to the balls and dinners of her

courtiers, and would thus lose the opportunity of cultivating relations
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which might be available for purposes of information and diplomatic

business. And, in conclusion, Mr. Buchanan stated that, if it should

prove to be impossible for him to conform to the suggestions of the

circular without detriment to the put)lic interest and without impair-

ing his usefulness, he should be guided by its recommendation to

adopt the nearest approach to a simple costume compatible with the

due performance of his public duties—a course which he had pursued

from choice while minister in Russia and which he should have pur-

sued in London without instructions.

Some time after his interview with Sir Edward Cust.Mr. Buchanan
let it be known that he had decided to wear neither gold lace nor em-

broidery at court, but that he desired to appear, out of respect for the

Queen, in such dress as he might suppose would be most agreeable to

her without departing from the spirit of the circular. It was then

suggested to him, from a quarter which he did not feel at lilwrty to

mention, that he might assume the civil dress worn by General Wash-

ington; but, after examining Stuart's portrait. Mr. Buchanan came

to the conclusion that by adopting a costume so nuich out of date he

might expose himself to " ridicule for life," to say nothing of the

fact that it might be considered presumptuous " to atfect th(! style of

dress of the Father of his Country.''

The question was soon brought to an issue. Early in February,

1854, Parliament Avas to be opened by the Qu(M'n in jx'rson; and Mi-.

Buchanan, as a member of the diplomatic corps, received a copy of

the printed circular oh the subject, which contained the sentence:

"No one can be admitted into the Diplomatic rribune. or in the body

of the House but in full court dress." In conse(|uence, Mr. Buchanan

did not attend the ceremony, and his absence became the subject of an

outcry in the Ix)ndon press. In fact, he found it dinicull to prevent

the incident from becoming the. subject of inquiry and remark in the

House of Commons.
The question of court costume was finally settled to Mr. BuchanaiTs

entire satisfaction. In a des])atch to Mr. Many, of Febiiiary •2\.

1854, he said: "I appeared at the Queen's levee, on \\'e(lnesday, last

in the very dress which you have often seen me wear at the President's

levees, with the exception of a very |)lain black-handled and black-

hilted dress sword, and my rece|)tion was all that I could ha\'e desii-ed.

I am confident they are as well pleased as myself that thi> >mall

affair has ended. I have never felt prouder, as a citi/en of my coun-

try, than when I stood amidst the i)i-illiant circle of foi-eign ministers

and other court dignitai-ies. ' in the simj)le dress of an American citi-

zen.' I think I can not be mistaken in saying that the |)i'epon<ler-

ance of public opinion in England is decidedly in favor of the cir-

cular. Many of the most distinguished Liberal memlx'rs of Par-

liament have never appeared at court, simply because they would not
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consent to wear the prescribed costume. ... In the matter of

the sword, I yielded without reluctance to the earnest suggestion of

a high official character, who said that a sword, at all the courts of the

world, was considered merely as the mark of a gentleman; and
although he did not mention the Queen's name, yet it was evident

from the whole conversation, that this was desired as a token of

respect to Her Majesty. He had, on a former occasion, expressed the

hope that I would wear something indicating my official position,

and not appear at court, to employ his own langiuige, in the dress I

wore upon the street. I told him promptly I should comply with his

suggestion, and that in wearing a sword at court, as an evidence of

the very high regard which I felt for Her Majesty, I should do

nothing inconsistent with my own character as an American citizen,

or that of my country. I might have added, that as the ' simple dress

of an American citizen ' is exactly that of the upper court servants, it

was my purpose from the beginning to wear something which would
distinguish me from them. At the first I had thought of United

States buttons; but a plain dress sword has a more manly and less

gaudy appearance. I hope I am now done with this subject forever.''

Mr. Buchanan, min. to England, to Mr. Marcy, Sec. of State, Oct. 28, 1853,

2 Curtis'.s Buchanan, 107; same to same, No. 2:\ Feb. 7, 1854, id. 110,

S. Ex. Doc. 31, 36 Cong. 1 sess. 16 ; Mr. Buchanan to Miss Lane. Dec.

9, 1853, and Feb. 18, 1854, 2 Curtis's Buchanan, 109, 112; Mr. Bu-

chanan to Mr. Marcy, No. 25, Feb. 24, 1854, S. Ex. Doc. 31, 36 Cong.

1 sess. 19; 2 Curtis's Buchanan, 114-115.

In a despatch. No. 76, to Mr. Marcy. June 15, 1855, Mr. Buchanan statetl

that the dress worn by himself and the members of his legation

had recently been recognized as an appropriate court dress for

other American citizens, and also for British subjects. (S. Ex. Doc-

31, 36 Cong. 1 sess. 23.)

In 1858 the following di-ess was agreed to with Mr. Dallas, Mr. Bu-
chanan's successor : "At levees in a suit of black evening clothes,

with white neckcloth, sword, and cocked hat, and at drawing rooms

or other full-dress occasions with breeches and buckles." (Dip. Cor.

18f>8, I. 411.)

In June, 1856, Mr. Dallas took to the palace three American gentlemen,

one of whom, who was a professor at West I'oint. wore his official

costume, a blue dress coat, with buttons of tlie Engineer Corps, blue

pantaloons, white vest, black stock, and the connnon hat. " It was
objected, in a manner exceedingly kind and courteous, that he wore

a black cravat, had no chapeau, and no sword, and could not thus

pass the Queen. . . . We retired. It was impossible to do less,

and we did no more." (1 Dallas's lictters. .53).

For characteristic comments on this incident l)y Lord Malmesbury, see

2 Memoirs of an Ex-Minister. 48.

Mr. Henry S. Sanford, on receiving, as charge d'affaires ad interim

at Paris, the circular of the 1st of June, made known to the French

foreign office his desire to appear at the Tuileries in citizen's dress,



§ 686.] COURT DRESS. 767

and received permission to do so. The new minister, Mr. John Y.

Mason, however, after his arrival at Paris, was informed hy the for-

eign office, which he had consulted on the subject, that it would be

agreeable to the Emperor if he would, on the occasion of his presenta-

tion at court, conform in some degree to the usage of ministers of his

rank. Mr. Mason delivered his credentials to the Emperor " in the

simple dress of an American citizen," but on subsequently going to the

Tuileries he wore what he called a " simple uniform dress." Mi*.

Sanford considered this action of Mr. Mason's as rendering further

official intercourse on his part with the court " impracticable," unless

he should return to the use of costume; and, as this would seem to

create an implication that his action in discarding costume had been

disapproved by his government, he resigned. His resignation was
accepted, although his previous course was approved.

Mr. Sanford, charge, to Mr. Marcy, Sec. of State, Jan. 22. 1854, S. Ex.

Doc. 31, 36 Cong. 1 sess. 11 ; Mr. Mason, niin. to Franco, to Mr. Maroy,

No. 1, Jan. 28, 1854, id. 13; Mr. Marcy to Mr. Sanford, Fob. 18, 18.%4,

id. 18; Mr. Sanford to Mr. Marcy, March 12, 18.->4. id. 21.

In January, 18G0, Mr. Sanford wrote an account of the matter to Mr. ('ass,

tlien Secretary of State, and said that tlie costume adopte<l l>y Mr.

Mason was " a coat embroidered witli gilt tinsel, a sword and cocke<l

hat. the invention of a Dutch tailor in Paris, borrowed chiefly from

the livery of a subordinate attache of legation of one of the petty

powers of the Continent." In the course of his letter, Mr. Sanford

declared that the United States ought not to have " any national

livery for its diplomatic agents; "' that the proper dii)lomatic uniform

was the <*ostume of the ambassador's own country : that the dress

prescribed by his sovereign or government indicated the independence

of that state, but that the representative of a vassal state would be

boiuid to conform with the usage of tlie court which he attended, where

he owed allegiance. In illustration of his contention. Mr. Sanford

.stated that when he was in I'aris. Prince Callimalvi. the Turkish

ambassador, invariably appeared at c<nirt " in the Turkish costmne,

a- distinctive feature of which was tlie fez or red cai). which he wore

before the Sultan." altlunigh on ordinary occasions he appeared in

the <-ostunie of a European gentleman and removed his hiit Jiccordiug

to the rules of etiquette in private life. (Mr. Siinford to >[r. Cass.

Jan. 1!). 1S(K), S. Ex. Do<-. 31. .3(! Cong. 1 sess. 24.)

"Mr. Sanford in this letter confounded two things, court dress and diplo-

matic uniform ; for even in countries where court dress is required,

there is a dii)lomatic uniform different from that worn by other

officials; and the example of the Turkish and)assador . . . was

by no means to the iM>int. Turkish dijilomats always wear a diplo-

matic uniform, and by no misans the ordinary Turkisii dicss. which

can be worn in the jiresence of the Sultan." (Schuyler's .\in. Di)).

14.3.)

In a confidential letter to Mr. Marcy, of January 1!). ls.'«l. Mr.

Mason fully explains his decision to wear court dicss at Paris. \\

his first interview with M. Drouvn de riluvs. he stated that he would
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present himself to the Emperor in plain black and desired to know
whether such a course would be regarded as wanting in respect to the

French government. M. Drouyn de THuys subsequently informed

him that the Emperor would receive him in the costume which he had

mdicated, but added that it would have been very agreeable to the Em-
peror if he had felt at liberty in some degree to conform to the usage

of the ministers who had preceded him, except Mr. Sanfoi-d. Mr.

Mason said that he had conferred with Mr. Robert McLane and

Gereral J. A. Thomas, and they sustained him in the opinion

that great advantage would result to his country if he were at

once to determine on all social occasions to modify his dress and

conform in the simplest manner to the prevalent usage. He did this

and was presented accordingly. He had learned that the American

minister to Prussia had conformed to usage there, and that the same

course had been taken by Mr. Soule at Madrid. Mr. Mason said he

believed that, although Mr. Sanford stood well in society generally,

his visits and intercourse were not as agreeable as they would have

been if he had conformed to usage. Mr. Mason said that he had, as

he was authorized by the President to do, informed Mr. Sanford that

a change wouM be made in the office which he held, but suggested that

he tender his resignation to take eifect at some future day. Sub-

sequently, however, after he had decided to conform to usage, he

found that Mr. Sanford declared that he could not, as secretary

of legation, wear a dress different from what he wore as charge

d'affaires, and that he would probably resign immediately.

Mr. H. R. Jackson, at Vienna, found that his intimation to Count

Buol that he would appear in simple citizen's dress was not well re-

ceived. Subsequently, Count Buol expressed to Mr. Jackson the

hope that he might see him at a certain court ball and that he might

adopt some dress as suitable for the occasion. Mr. Jackson asked

him whether an army uniform, which he had used when serving in

the army, was acceptable. Count Buol said, perfectly so. It seems

that Mr. Jackson consulted Mr. Buchanan, who, under date of Janu-

ar\4 9, 1854, advised him to wear the uniform of a colonel in the army,

which he had worn in Mexico, and stated that he himself, although he

had distinctly announced his purpose neither to put on gold lace nor

embroidery, should still assume a costume other than " the dress of an

American gentleman," which was precisely that worn by the upper

servants of the Queen " and " which he could not wear without expos-

ing himself to ridicule."

Mr. J. M. Daniel, writing from Turin, Deceml^er 25, 1854, referred

to " the endless tail of the diplomatic coat." Mr. Daniel said that

the other day he was formally requested to come to the foreign office,

where he found that they had interrogated their ministers at all the
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courts as to the dress worn by American diplomats. They found
that Mr. Buchanan wore his tights and swords, that Mr. Jackson
dressed like a militia colonel, and that Mr. Vrooin wore an elegant

c©stume. The end of it was that a large numi)er of American diplo-

mats had adopted court dress, and they hoped he would do the same.

It had not been required during the previous year, he admitted, but

as so many others had yielded they expected that he would adopt the

same costume for the festivities which would begin anew on the 1st of

January. Mr. Daniel replied that he regarded the matter as finally

settled, and that a change would subject him to misrepresentation

and ridicule ; but he added that, in order to avoid unpleasantness on

either side, he would stay away from the assemblages in question

altogether.

At The Hague Mr. Belmont was informed by the minister of foreign

affairs that the King would receive him in citizen's dress if he insisted

upon it, but that his ap[)earing in uniform '' would have been better

liked." Mr. Belmont appeared in plain citizen's dress, which he

afterwards continued to use.

At Lisbon Mr. ()\Sullivan appeared at court in " an ordinary even-

mg suit (blue coat and black trousers),"" with "a simple American

button indicating my representative canacity.*"

At Berlin Mr. Vroom was informed that the King of Prussia

" would not consider an appearance before him without costume

resj^ectful." Mr. Vroom thereupon provided himself with a court

dress, which he described as "Very plain and simple.""

At Stockholm the King expressed his willingness to receive Mr.

Schroeder '•• in an audience for business ... in any dress his

Government may prescril)e,"" but added: " In the society of my fam-

ily, and on occasions of court, no one can be received but in court

dress, in conformity witii established custom." Mr. Scliroeder there-

fore appeared at court in the costume which he had j)reviously worn

there.

Mr. Helmoiit. iiiin. to tlu> Xetlicrliiiuls. to Mr. .Man-y. See <tf State. No.

<;. Nov. S, IS.".:;; .\o. S. Nov. -J.".. IS.".:',, iiiul No. 1.".. Vvh. -JS. lS."h4. S. Kx.

])(.(•. :'.l. :'.<; {'owj:. l scss. S. ll, -JO; Mr. O'Sullivau. iiiiii. t«. rortnjriil.

to .Mr. ,M:ir<y. No. 12. Juiu' -JS. 1S.",|. id. -Jl* ; Mr. Vr<.om. niiii. to

Prussin. to Mr. .Mnny. No. •-'. Od. -".l. IS.".:;, id. S: Mr. Sdiro.Ml.T.

mill, to Sweden, to Mr. .M.my. .No. lo.".. N(.v. -Jt. IS.".:'., i.l. !t.

By a joint resolution. aj)proved March "27. ISC.T. Congress prohib-

ited ju'i-sons in the diplomatic sei'vice of the I'nited

Joint resolution of ^,^ -from wearing anv uniform or ollicial cos-

tmne not previously authorized l>y Congress.

Section ;Vt of the act of July 'JS. isC.C, however, authorizes oflicers

who have served dm-ing the relx'llion as volunteers in the armies of

the United States to bear the official title, and, upon occasions of

H. Doc. 551—vol 4 10
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ceremony, to wear the uniform of the highest grade they have held,

by brevet or other commissions, in the vohinteor service.

Mr. Seward. See. of State, to the diiiloinatie ajjents of the United States,

circular, March *J7, 18(!7. Dip. Cor. 1S(>7, I. 77.

See, also, Rev. Stat, of the U. S., sees. 1226, 1688; Inst, to Dip. Off. (1807),

.sees. ()(), (57, J). 2r».

B"'or coumient.s on this circular, see Mr. Adams, niin. to 'England, to Mr.

Seward, Sec. of State, No. 1409, July 22, 18G7, and Mr. Seward to

Mr. Adams, No. 2039, Aug. 13, 18G7, Dip. Cor. 1867, I. 117, 124. See,

also, Dip. Cor. 1867, I. 639, 657, 660, 681 ; Dip. Cor. 18(^S. I. 40J),

410, II. 73.

" Though your office may not in all respects he regarded as of a diplomatic

character, it is considered to he suliiciently so to nniuire you to

ahstain from wearing any uniform which may not he authorized hy

Congress." (Mr. Hunter, Second Assist. Sec. of State, to Mr. Hale,

consul at Alexandria, No. 60, Oct. 26, 1868. :MS.)

" Congress having by resolution taken from the Secretary of State

the discretion reposed in the heads of other Departments to prescribe

the costumes of those employed in the public service under the direc-

tions of this Department, I jjropose to leave to each gentleman, except

so far as limited by law and by the general printed instructions of the

Department, the discretion to select his OAvn co.stume, in the belief

that each one's good judgment will bring him to a conclusion in which

I can acquiesce."

Mr. Fish, Sec. of State, to Mr. Jay, min. to Austria-Hungary, No. S,

July 13, 1869, MS. Inst. Austria, I. 376, acknowledging the receipt

of Mr. Jay's dispatch No. 13.

" I have received your No. 3, of the 18th ultimo, wherein you

describe your conveyance to the Queen Regent of the expression of

^sympathy and condolence on the part of the President and people of

the United States by reason of the death of His Majesty Don Alfonso

XII ; and your attendance at the funeral services as the special envoy

of the United States, It is gratifying to know that the feeling and

impressive manner in which you have performed this duty has been

so highly appreciated.

" I observe that, in your despatch, you refer to the exceptional

position of the minister and secretary of legation of the United States,

whose plain evening costume, amidst the brilliant display of uniforms

of every class, ' succeeded,' as you say, ' in securing the embarrassment

of " digito Tnonstrari " conspicuousness.'

" The suggestion of uniform for the diplomatic representatives

of the United States abroad has been often mooted, but has found no

acceptation here, where civil officers bear no such distinguishing

mark of service or rank. The absence of civil distinctions at home
forbids their adoption abroad, and even were the diplomatic organi-

/.ation a distinct branch of service, with appointment for Kfe or good
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behaviour and promotion by seniority, the fitness of adopting for its

members a distinctive uniform is (juestionable. The anah)gy of the

military and naval services is not wholly in point, for with them
uniform is necessary to a proper disciplinary organization, and visi-

ble distinctions of official rank are essential.

" Uniforms are of two classes—those denoting relative rank and
authority in an organized disciplined service, and those which, like

the robes of knightly orders and the like, mark class or titular j)riv-

ilege. Neither of these is applicable, in theory, to those citizens who
may be chosen to rej^resent abroad the sovereignty of the Republic.

In some respects their position resembles that of legislative repre-

sentatives, who could not wear the livery of the municipality or

state which sends them to the general assembly. The dignity of the

representative office should be deemed pev .se above all distinctions

in the way of personal apparel.

" I have been told of a pertinent illustration of this in Spais, some

years ago, on the occasion of the first official reception of the late

king. All the dignitaries and officers of the realm, to the lunnber of

some three thousand, were in attendance, and foreign rei)resenta-

tives likewise assisted. Uniform being (/c /if/iwx/-. every one wore

that of the highest official or titular rank to which he was entitled.

In the whole assemblage four men api)eared in evening dress—the

I^resident of the Senate, the president of the Chamber of Deputies,

and the minister and secretary of legation of the United States.

They were indeed conspicuous, but necessarily so. The Spanish

legislative body Avears as such no uniform. Either of the })residing

officers might have worn, as a private individual, any one of the

uniforms belonging to the rank held in other official stations, as

ambassador, privy councillor or grand cross: but such uniform would

have been beneath the dignity of the representative function with

which they stood invested.

'" Upon reflection, and in the light of this example, it may be

questioned whether the representative (piality of an envoy, the high-

est known in the coecjual intercourse of nations, is not rather dimin-

ished than enhanced by wearing, as is (h)ne in some cases un(K>r

statutory authority, the uniform of past or present miUtarv ranU."

Mr. liayard. Soc. of Statt', to Mr. Curry, inin. lo Si>aiii. No. '2i. .laii. W
ISSC. MS. Inst. Spain. XX. 142.

Mr. Breckinridge was instructed that, in the absence of a national

uniform denoting his office and rank, he might confonu to local

requirements and wear the prescribed costume appropriate to uinini-

formed guests, as at London court functions.

Mr. Olney. Soc of State, to .Mr. llrockinriiliji'. min. to Kussia. tcl.. May 7,

1896, MS. lust. Kussia. XVII. 4.12.
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" I have received your despatch No. 8iJ of the 28th ultimo, in fur-

ther relation to the subject of your Xo. 25) of the 22nd of April hist,

wherein you reported upon an arrangement proposed to be established

in connection with official ceremonies at the imperial court, whereby

a special court costume is to be prescribed to be worn by distinguished

foreigners and by diplomatic representatives who have no uniform.
" The Department has always distinguished between a ' uniform '

and a court dress conforming to local custom. A imiform serves to

show the branch of public service to Avhic;li the wearer belongs and

also the rank or grade held by him therein. A court dress, denoting

no public office or function, when worn by ununiformed functionaries

and private citizens alike, without any indication of individual rank

or precedence, is in no sense a ' uniform,' and is not obnoxious to the

statutory prohibition. Having in view the usage of several European
courts where, in the absence of a characteristic uniform, an aj)pro-

j)riate general court costume may be prescribed to be Avorn at official

fmictions, the Department, by paragraph 67 of .the Personal Instruc-

tions Avhich you quote, has authorized the wearing of the locally

appropriate court costume upon suitable occasion.

" The suggestion reported in your Xo. 29, as having been put forth by

the Russian minister of foreign affairs, appears to be designed to

supply the omission hitherto of a i:)rescribed coupt dress for the

imperial court. In principle it is entirely unobjectionable. In

practice, the nature of tke costume appears, to judge from 3'our state-

ments, to call for special consideration, having in view the exceptional

character of the Russian climate. Your suggestions in this regard

appear to have been practical and to have commended themselves to

the good judgment of Count Mouravieff. If I Avere to be invited to

make any connnent, it Avould be that a distinction might be made
betAveen daylight and evening functions, assigning to each a costume

fitted to the occasion. In ordinar}^ social use, the frock coat is Avorn

by day, the dress coat by night. In the public usage of this cai)ital,

as, for instance, at the audience of an iniuniformed minister, Avhich

takes place in the daytime, a frock coat is admitted as appropriate

to the hour and place. The usage of this capital runs against

wearing evening dress by daylight, but it is understood that in otlier

countries, as in France, CA^ening dress is Avorn on ceremonial occasions

in the daytime by high officers AA'hose rank and station have no dis-

tinguishing uniform.
" With these remarks, the matter is left to your oAvn good judgment.

in the belief that it nuiy not be difficult for you and the minister for

foreign affairs, aided by the advice of the grand master of cere-

monies, to agree upon an evening 'court dress' to be Avorn on occa-

sion of court ceremonial bA' all foreign participants not using a

uniform denoting an organized public service and their rank in such



§ ^>S7.] AUDIENCES AT PEKliSTC;. 77.^

service; and to prescribe in addition some nuxlification thereof suita-

ble for daylight or open-air functions."

Mr. Adee, Aftiiif; Sec. of State, to Mr. Tower, ami), to Uussia, No. 87,

September 15, ISOO, MS. Inst. Russia. XVIII. 224.

0. AUDIENCKS AT PkKINO. '

§ 087.

" On the arrival of Mr. Ward at Peking, he requested an andience

of the Emperor to present liis letter of credence. Tliis he did not

obtain, in consequence of his very proper refusal to submit to the

humiliating ceremonies required by the etiquette of this strange

people in approaching their sovereign. Nevertheless, the interviews

on this question were conducted in the most friendly sj)irit and with

all due regard to his ])ersonal feelings and the honor of his country.

When a presentation to ITis Majesty was fouiul to be impossible, the

letter of credence from the President was received with peculiar

honoi"s by Kweiliang, ' tlie Emperor's j^rime minister and (he second

man in the P^mpire to the Emperor himself.' The ratifications of the

treaty were afterwards, on the IGth of August, exchanged in proper

form at Pei-tsang. As the exchange did not take place until after

the day prescribed by the treaty, it was deemed proper before its

publication again to submit it to the Senate. It is but simple justice

to the Chinese authorities to observe that throughont the whole trans-

action they appear to have acted in good faith and in a friendly

spirit toward the United States. It is true this has been done after

their own peculiar fashion; but we ought to regard with a lenient

eye the ancient customs of an Empire dating back for thousands

of years, so far as this may 1m> consistent with oui* own national

honor. The conduct of our minister on the occasion has received my
entire approbation."'

Tresideiit I?uchaiiaii, aiiiiual iiiessaf^e. Dec. 10, 1S.">!>. Riclianlson's .Mcs-

sajjt's, v. ")."»•).

In regard to the ceremony of i)resenta(ioii to llie Kniperor of ("liiiia. see

Mr. Wel)ster. Sec. of State, to Mr. Ciisliiuj,', M.xy S, 1S4:'., i\ Weltst.'r's

Works. 470. 471.

In 1808, when Mr. T^urlingame and the two Chinese plenii)o(enti-

aries who were associated with him, came (o A\'ashiiig(on, they were

duly received by the PresichMit, in order that they might (lelixcr

their credentials. In a note of June '\. ISliS, informing them that

they wf)idd 1m» so received. Mr. Seward ol)serve(l that, owing to (he

minority of the Emjx'ror of China, tlie sovereign au(hority of the

Empire was then exercised by a regency, and that the President

therefore waived, " though only during the Emperor's minoiity, the



774 INTERCOURSE OF STATES. [§ C87.

question concerning the privileges of personal audience by the head
of the Chinese government."

- In October, 1872, it was announced by a public decree that the

regency would be set aside in the following October. On receiving

a copy of this edict, Mr. Fish, December 21, 1872, instructed the

American minister at Peking that when the question of audience Avas

previously agitated the Chinese government would yield to the for-

eign representatives nothing beyond the privilege of residing at

Peking, and that it was the opinion of the President that an audience

of the P]mj)eror " should now be demanded," perhaps not in the first

instance imperatively, by the representative of the United States, in

concert with the representatives of the other powers.

On June 29, 1873, the ambassador of Japan and the ministers of

the United States, England, France, Holland, and Russia were per-

sonally presented to the Emperor. The Chinese foreign office, how-

ever, in the course of the negotiations intimated an intention that the

reception of the " five ministers " was to be treated as a precedent

only under similar conditions, and was not to be considered as justi-

fying the expectation that individual ministers coming in future to

Peking would be allowed as of course to bring their credentials to the

Emperor.

In 1874 Mr. Avery, the new American minister, was received in

audience by the Emperor, as also at other times were other foreign

ministers. In January, 1875, however, the Emperor, by whom these

audiences were granted, died, and Mr, Avery reported that the ad-

visers of the young Emperor might decline to grant any audiences

to the representatives of Western powers for the time being, and were

disposed to keep strictly within the precedent of granting such audi-

ences only when the Emperor should attain his majorit3\ The ques-

tion being thus raised as to. whether the United States would send

new credentials to its representatives and take steps towards securing

an audience at which they might be presented, Mr. Fish, on April

27, 1875, sent identic instructions to the ministers of the United States

near the European governments which were represented at Peking,

with a view to bring about a concert of action on the subject. A
difference of opinion was, however, soon disclosed as to whether the

question of audience should be delayed till the new Emperor should

arrive at such age as to consider and direct a change in the forms, oi*

until the increasing intercourse with China should prove the wisdom,

of such change. Mr. Avery w'as instructed, July 21, 1875, that he

might use his " best judgment; " and the question thus remained for

the time being in abeyance.

February 7, 1887, the regency ended, and the Emperor, Kuang Hsu,

nominally assumed the imperial power, subject to the advice and di-

rection of the Empress Dowager. No notice of the event was sent to
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the legations. The question of aiidience with the foreign ministers

was thereby postponed. During the long regency of the Empress
Dowager no effort to secure an audience had l)een made. On Decem-
ber 11, 188G, Mr. Bayard had instructed Mr. Denby, then American
minister at Peking, that the question of audience, while apparently

one of form, was in reality one of substantial and high importance,

since it involved the consideration of the equality of sovereign states

in their intercourse one with another ; that the only respect in which

the existing situation differed from that in 1873 was the decree of tho

Empress Dowager of July 19, 188C, which announced her determina-

tion to continue to advise and direct the Emperor for a few years on

account of his extreme youth; that this circumstance, however, was
held to be immaterial, as the Department understood that the Em-
peror would, after the 7th of the coming February, be the supreme

ruler of the Chinese Empire ; and that the question had become more

important than it was in 1873, since China had in the interval accred-

ited to the United States ministers who had been cordially received

and treated on an equal footing of honor and respect with the repre-

sentatives of other powers and had been accorded personal audiences

with the President, besides enjoying all other ceremonial honors.

On June G, 1888, however, with reference to the P]mperor's sole

assumption in that year of the imperial rule, Mr.- Bayard declined

to instruct Mr. Denby to nuike, in common with other diplomatic

representatives in Peking, a declaration that if the Emperor should

refuse to recei^'e them in audience, the ministers of China would in

like maimer be refused audiences by the heads of the governments to

whom they were accredited.

The members of the diplomatic corps at Peking decided that it wa^^>

best to wait and let Cliina take the initiative. On December 1:2, ISOO,

a decree was issued by the Emperor, stating that it was about two

years since he had assumed the reins of government, and that it was

proper that the diplomatic representatives at Peking should have an

audience of him, and that provision was to be made for the hoMing of

annual audiences. The ceremonial of 1S73 was referroct to as a prece-

dent. Again, as in 1873, the announcement that an audience ^\()^ld

\w. granted gave rise to a long negotiation concerning the etiijuette to

be observed. The foreign representatives were received by tlu- Em-

peror on March 5, 1891.

Mr. Seward, Sec. of St.nto. to the (Miincso Enilmssy, .Ixmo :?. ISCk*-;. Dip.

Cor. ISChS, I. tSO:?; ^tr. Fisli. Sec. of Stat«\ to Mr. Low. luiii. to (Miiiia

No. 115, Doe. 21, 1872, and No. IK!. Doc. :M). 1S72, For. Kol. 1S7:?. 1.

l.^.'), 130; Mr. Low, luin. to Cliina, to Mr. Ki.sli. Sec. of State, No. 2(W.

June 27, 1S73, and No. 271, July 1(». 1S7:?. Tor. Ucl. 1873. L Itx). l'.>.':

Mr. Avery, niin. to China, to Mr. Fish. S(v. of State, No. 11. D*^'. 4.

1874. For. Ucl. 187r). I. 228; Mr. Fi.sli. S«m'. of State, to (J«'n. Schcii<k.

mill, to EugUuid, circuhir, No. 71U, April 27, 1S70, MS. lust. Gr. Br.
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XXIV. r>i); Mr. Fish, See. of State, to Mr. Avery, min. to China, No.

37, June 5, 1875, MS. Inst. Ch'na, II. :W8; Mr. Cadvvalatler, Act. Sec.

of State, to Sir E. Thornton, Brit. niin.. Aug. 20, 1875, MS. Notes to

Gr. Br. XVII. 14; Mr. Bayard, Sec. of State, to Mr. Deuhy, min. to

China, No. 13.1, Dec. 11, 1880, MS. Inst. Cliina. IV. 222; Mr. I)enl>y to

Mr. Bayard, No. XiU, March 11), 1887, For. Rel. 1887. 202; Mr. Bayard,

Sec. of State, to Mr. Denl)y, No. .324, .Tune 0. 1888. For. Hel. 1888,

I. 307-309; Mr. Denhy, min. to China, to Mr. Blaine, Sec. of State,

No. 125G, Feb. 28, 1891, and No. 126:3, March 10, 1891, For. Uel. 1891,

374-391.

As to the insistence by the diplomatic corps, in conformity with the eti-

quette observed by the Western ix)\vers, that the Tsung-li yamcn
should, on exchanging cards on the Chinese New Year, send their

cards to the secretaries and other members of the legations, see Mr.

Denby, min. to China, to ^Ir. Bayard, Sec. of State, No. 574, Feb. 20,

1888, For. Rel. 1888, I. 200-2(J2 ; same to same. No. Ki9, May 5, 1881,

id. 300-301; Mr. Bayard to Mr. Denby, No. 329, June 15,-1888, id.

313.

** In reply to the last paragraph of your dispatch, touching the President's

reception and the interchange of official calls between the Secretary

of State and the meml)ers of the various legations here, I iivlose

three copies of the current diplomatic list. The jirecedence of the

Chinese secretaries over ' translators and attaches ' therein indicated

follows the official list connnunicated to this Departmeut by the

Chinese minister. In practice no distinction is here made, the trans-

lators being accorded equal treatment with the secretaries. At tho

President's reception on New Year's Day tlie Cliinese minister at-

tends, with such suite as he deems proper, and all are ])n>sented by

him to the President. In the social intercourse of the Chinese min-

ister with the Cabinet officers, as for example at their receptions at

their dwellings, the minister is generally accompanied by one or

sometimes both of the translators, and their cards, when left on the

Secretary of State, are returned the same as the secretaries' cards."

(Mr. Bayard, Sec. of State, to Mr. Denby, min. to China, No. .307,

April 23, 1888, For. Rel. 1888, I. 29fi.)

As to the felicitations of the President to the Emperor of China on the

occasion of the latter's marriage, see For. Rel. 1889, 98 et seq.

December 13, 1898, the wives of all the foreign ministers at Peking

were received by the Empress Dowager in the " I Luan Hall," in the

presence of the Emperor. An address was read by the wife of the

British minister, as doyenne, and a reply was made by the Empress
Dowager. The ladies were then entertained at breakfast, with Prince

and Princess Ching and several other princesses, after which the

Empress Dowager reappeared and presented the Emjiress. It was
the first time that an Empress or an Empress Dowager had met
foreign ladies.

Mr. Conger, min. to China, to Mr. Hay, Sec. of State, Dec. 14, 1898, For.

Rel. 1898, 22.3-225.

The addresses are printed at pp. 224-225, and the ceremonial at p. 225.
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Protocol of Septem-"^^^'^'^^'^^^-!^^^^^^^^^ ^'*" the ceremonial to he followed
ber 7, 1901. /;j, fiolerun audiences.

" 1°. Solemn audiences to be given by His Majesty the Emperor of

China to tlie Diplomatic Body or to Representatives of the Powers
separately shall take place in the pahice hall called ' Ch'ien-ch'ing

Kung.'
" 2". In going to or coming back from tliese. solemn audiences the

Representatives of the Powers shall be carried in their sedan chairs as

far as outside of the Ching-yiin gate. At the Ching-yun g:ite they

will get out of the sedan chair in which tlun' have come and \<'\\\ Ije

carried in a little chair (i chiao) as far as the foot of the stt'ps of the

Ch'ien-ch'ing gate.

"On arriving at the Ch'ien-ch'ing gate the Representati\es of the

Powers shall get out of their chairs, and shall proceed on foot into

the presence of His Majesty in the C^lTien-ciring Knng hall.

"When departing the Representatives of the Powers shall retr.rn

to their residences in the same manner as that in which they arrived.

" Ji". When a Representative of a Power shall havi» occasion to i)re-

sent to His Majesty the Emperor his letters of credence or a connnuni-

cation from, the Head of the State by whom he is accredited, the

Emperor shall cause to be sent to the residence of said Representative,

to bear him to the Palace, a sedan chair with yellow trinnnings and

tassels, such as are used by the Princes of the Imperial family. Tlie

said Representative shall be taken back to his residence in flu- same

manner. An escort of troops shall likewise be sent to the residence of

said Representative to accompany him going and r"turning.

"4". When presenting his letters of credence or comnnniication

from the Head of the State by whom he is accredited, the nii)l()niatic

Agent, while bearing said letters or connniinications, shall ])ass by the

central openings of the Palace doors until he has arrived in the

presence of His Majesty. On returning from these audiences he will

comply, as regards the doors by which he may ha\e to pass, with the

usages already established at the Court of Peking for audiences given

to Foreign Representatives.

"5". The Emperor shall receive directly into his hands the l.'tters

and communications above mentioned which the Foreign llepr»'s«'n(a-

tives may have to hand to him.

'•()". If His Majesty shoidd decide upon inviting to a b;in(juet the

Representatives of the Powers it is well uiujerstood that this biin(|uei

shall be given in one of the halls of the Imperial Palace and that His

Majesty shall be present in person.

"7". In brief, the ceremonial adopted by China :is i-egard- Foreign

Representatives shall, in no case, be ditferent from '!iat which results
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from perfect equality between the Countries concerned and China,

and without any loss of prestige on one side or the other."

Annex No. 19, to Final Protocol of Sept. 7, liX)l, Kei)ort of Mr. Rockblll,

special commissioner to China, For. Rel. 1901, App. 388.

See, also, the same volume, pp. 120, 121, 332, 133, IGO, 188, 279, 291.

" The foreign ministers, on the 22nd, were received as representatives of

sovereigns of equal rank with the Emperor. The audiences were held

in the innermost of the large halls of the Forbidden City. The
Emperor sat on a dais behind a table, with four princes at the back

of his chair and a dozen officials on each side. The Dowager Em-
press was concealed behind a screen, according to the accounts of the

attendants, but there was no visible indication of her presence . . .

Sir Ernest Satow, on being presented with his staff, bowed thrice,

and then the secretary, Mr. Campbell, translated his address, a copy

of which the British minister handed to the Emperor. Prince Ching
delivered a reply. The awdiences of the other ministers were of a

different character. The Emperor throughout did not speak a word,

but sat stolid and impassive. . . .

" The Emperor made a better impression at the diplomatic reception given

by the Dowager Empress on Tuesday, although he was still evidently

of less imix)rtance than the Empress. This was the second reception

given by the Empress, the first having been in the honor of Prince

Henry of Prussia, while this was in full recognition of all the powers.

The Empress appeared ill at ease, and her reply to the address of

the doyen of the diplomatists was quite unintelligible as interpi'eted,

but it was believed to have been an expression of sorrow for the

troubles that had occurred and an assurance that they should not

occur again.

" The Dowager Empress occupied the throne in the main audience cham-
ber, while the Emperor sat behind a table on a low dais before the

throne. The fiction of recognizing the Emperor as the sovereign was
maintained, but the Dowager Empress was the personage of chief

interest and importance. . . .

" The Chinese declare that the Empress Dowager experienced immense
relief by her triumph on Tuesday, when the entire diplomatic body
officially recognized her as undisputed ruler of China. Yung-lu

will now call officially on the foreign ministers, who have resolved

to treat the government as haying expiated its crimes and will

accord him the honor due to his rank and position." (The London
Times, weekly ed., Jan. 31, 1902, p. 69, cohunn 1.)

"Peking, Feb. 1.—The audience granted to the ladies of the legations at

the palace to-day was the most revohitionary event which has

occurred since the court's return, the exclusiveness of the Chinese

Imperial Coiu-t and its prejudices against the meeting of the sexes

being waived. The Dowager Empress occupied the throne, with a

brilliant assemblage of princesses and ladies of the court about

her. The Empei-or was seated on a small platform in the center of

the room. The ladies on entering bowed thrice to the Emperor, and
Mrs. Conger read a speech, which was interpreted by Mr. Williams,

Chinese secretary to the T'nited States legation. It ran as follows:
" * We heartily congratulate you and the Imperial Court that the unfor-

tunate situation which led you to abandon your beautiful cai)ital has

been so happily resolved, and that you are now permitted to return
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in freedom and peace. The events of the hist two years must have
been as painful to you as to tlie rest of the world, hut the sting of the
sad experience may be eliminated by the establishment of franker,

more trustful, and friendlier relations between the Chinese and the
other peoples of the earth. The world is moving forwjird. the tide

of progress can not be stayed, and it is to be hoped that Cliina will

join the great sisterhood of nations in their grand march. The
imperial edicts give promise of great good to your ptH)ple and your
vast Empire.'

" The reply of the Empress was exceedingly friendly in tone. * Last
year,' said her Majesty, ' dissensions in the I'alace caused a revolu-

tion, which compelled our hasty departure, but it is a source of

great gi-atiflcation to us that our return to the capital has cau8e<l

such rejoicing in China and abroad.'

"Baron Czikann von Wahlborn, the Austrian minister, jiresented all the

ladies, the Dowager-Empress taking the hand of each. They were
next presented to the Emperor, who also shook hands with his guests.

The ladies then retired to the ante-room, and the Dowager-Emjtress

entering grasped Mrs. Conger's hand for some minutes. Trembling,

weeping, and sobbing loudly she exclaimed in broken sentences that

the attack on the legations was a terrible mistake, of which she

repented bitterly. Mrs. Conger replied that the past would be for-

gotten. Her Majesty then removed some bracelets and rings of

great value and placed them on ^Irs. Conger's wrists and fingers.

She next inipiired for tlie other ladies who had l>een through the

siege, and Mrs. Bainbridge and Mme. ^lorisse. the wives of the

American and French secretaries, were ]»res«Miled and gn'cted

warndy.

"A banquet was spread on three tables, and tli<> Dowager-Empress took

the seat at the head of the principal table. The Enqieror was the

only man present. lie sat at the head of the six-ond table. Their

Majesties touched glasses with their guests, and the Dowager-

Empress talked with animation. She said that China would abandon

her isolation, adopt the best features of Western life, and send

many students abroad. Chang Te-yi, the jtrospective minister to

Great Britain, kneeling beside Her Majesty, interpreted her state-

ments. Afterwards the Dowager-Emi)ress and the Emjteror min-

gled with their guests. The Empress conversed with ev<>ry one. and

particularly noti<'(Hl the children. An interpreter di'liven^l an

address on Ix'half of the Emperor, who smiled and bowed, but ditl

not si)eak. Tiie interpreters composed the rcjilies. Every lady

was given a pair of jeweled bracelets, a solitaire i)earl, rings, and

other souvenirs." (London Times (weekly). Fi'b. 7. l!Mi'_>. ]\. !<{.

cohnnn ^.)

"Peking, Feb. 20.—The New Years' re<-ei)tion of the Diplomatic Corps

took i)lace to-day. The Dowager-Empress was seated on the throne,

while the Emperor occupied a chair on IIcm* Majesty's left hand,

one st(>p lower.

"Baron Czikann. the Austrian minister arid ifniini of tlie diplomatic

eorp.s, i)r«>scnted a congr.itulatory address to the Emperor, and

Brince Ching n*ad his Majesty's rejily. The Dowager-Em|>ress and

Baron (V-ikann afterwards exchanged a few infonii.il remarks.

"This second rec»>ption. like the first, was marked by some nndignitied

proceedings, owing to the lack of order. The diplomatists ou enter-
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Ing tho hall rushed towards tho throno, sorambling for tlio most

favorable points of view. The Emperor, it Is stated by an oftieial

who was present, sneered noticeably because several members of

the diplomatic corps, as at the first reception, took ' snai»shots ' with

hand cameras, a proceeding which the Chinese consider uudignitied."

Ix)ndpn Times (weekly), Feb. 28, 1(102, p. 133.)

In another dispatch from Peking, Feb. 24, on the same page, it is stated

that Sir Robert Hart, who had been in the Chinese service forty years,

was on that day granted his first audietice by the Emi>eror and the

Dowager-Empress—his first recei)tion by the Imperial Court.
" Peking, Feb. 27.—The foreign ladies in Peking were given a second

reception to-day by the Dowager-Empress and the Emperor, who oon-

ducteil them through the private ai)artments of the Palace. The
reception was of an even more informal character than the first

audience." (The London Times (weekly), March 7, 19()2, p. 148.)

" Peking, March 3.—While some disapproval is expressed regarding the

procedure at the recent imperial audiences, there can be no i)ossible

doubt that the result of the attention shown by the Emperor and

Empress. esi)ecially to the foreign ladies and children, has materially

increased the respect and regard shown to foreigners liy Chin^ese, and

has removed some social barriers. Whether the effect will be i>erma-

nent can not be said, but certainly never before has there been seen

such a disposition on the part of the Chinese to meet foreigners,

never before been such friendly intercourse between foi'eigners and

Chinese oflicials in Peking and elsewhere in Chi-li province." (The

London Times (Weekly). March 7, 10()2, p. 148.)

"An agreeable occasion to testify alike the sincere regard of the

American people for China, and the high appreciation here felt for

one of the most eminent of oriental statesmen, was afforded by the

recent visit of Li Hung Chang. No proper opportunity to mani-

fest these sentiments officially or in private was omitted by the United

States Government or by the communities through which Earl Li

passed, and in his capacity as premier of the Chinese Empire bearing

an introductory letter from his sovereign, he was received in personal

audience by the President."

Report of Mr. Olney. Sec. of State, to the President. Dec. 7. ISfXl. For. Rel.

18!)(>. Ixvi.

As to audiences at the i)alace at S(H)u1, Corea. see For. Rel. 1S04, App.

I. m.

IX. DEPARTMENT OF STATE.

1. Organ of Officiai, Communication.

§ G88.

" There shall be at the seat of Government an Executive Depart-

ment to be known as the Department of State, and a Secretary of

State, who shall be the head thereof."

Revised Statutes, § 199, acts of July 27, 1789, and Sept. 15, 1789, 1 Stat.

28, 68.
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"The Secretary of State shall perform such duties as shall from
time to time be enjbined on or intrusted to him by the l*resident

relative to correspondences, commissions, or instructions to or with
public ministers or consuls from the United States, or to negotiations

with public ministers from foreign states or princes, or to memorials
or other applications from foreign public.ministers or other for-

eigners, or to such other matters respecting foreign affairs as i\w

President of the United States shall assign to the I)e])artment, and
he shall conduct the business of the Department in such manner as

the President shall direct."

R. s. § 202.

S«te, further, as to the Department of State, K. S. § § 2(M), 201, 2o:i-213,

3660-36G5, 30(59, 1794.

A foreign minister has no right to take official notice of informal

remarks made by the President at one of his "drawing-rooms."

"What right had Mr. Onis to speak upon this matter to the Presi-

dent at the drawing-room at all? He was treating with me. I had
sent him a copy of my full powers and received the copy of his. The
Secretary of State Avas the officer with whom the negotiation was to

be conducted, and all inunediate applications to the President by Mr.

Onis concerning it Avere imi)ro]ier.''

Memoirs of .John Qnincy Adams, IV. 209.

"This Department is the legal organ of communication between

the President of the United States and foreign countries. All for-

eign powers recognize it and transmit their connnunications to it,

through the dis])atches of our ministers abroad, or tiieir own diplo-

matic representatives residing near this (Jovernment. These com-

munications are submitted to the President, and. when proper, are

replied to under his direction by the Secretary of State. This mutual

correspondence is recorded antl preserved in the archives of this De-

partment. This is, I believe, the same system wiiich prevails in the

governments of civilized states everywhere."

Mr. Seward, Se<'. of State, to Mr. Dayton, iiiin. to Kram-e, .luiie 27. IS02,

MS. Inst. France, XVI. 1.S9.

Official connnunications witli the President can be only through llie

Secretary of State.

Mr. Fish, See. of State, to Mr. Wasiihurne, niin. to France. .Mnie l!i. 1S7:;.

MS. Inst. France. XIX. SS.

" It is not regular for any other authority than that of the depart-

ment of foreign affairs in the country where diplomat i>ts are ac-

credited tg address letters upon public business directly to them.
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When such other authority has occasion to communicate with them,

this is invariably done through the department intrusted with the

foreign relations of the country."

Mr. Fish, Sec. of State, to Mr. Co.\, Jan. 22, 1874, 101 MS. Dom. Let. I(i9.

The opinion of the ^ttorney-General of the United States can not

be taken officially by a diplomatic representative of the United States

except through the medium of the Secretary of State.

Mr. Fish, Sec. of State, to Mr. Dehiplaine, Aug. 2, 1874, MS. Inst. Austria,

II. 258.

" Your idea of improving our foreign diplomacy by having each

minister apprised of the principal objects pursuing at every court is

excellent. I urged something analogous to it upon Mr. Forsyth,

while I was at St. Petersburg, and I pressed it upon Mr. Webster

when Secretary of State. It is the great practical advantage enjoyed

by the diplomats of Russia. It produces a harmony of action and

inculcation that, in a long run, tells conclusively. Mr. Webster's

difficulty was in the great labor which it must throAV upon somebody
in the Department, already overtaxed. How that may be, I can't

pretend to say, but if there be any use at all in having missions

dotted over Europe, they might as well be made to co-operate in the

general policy of the government as run the risk of impeding it by a

want of information from the fountain head."

Mr. Dallas to Mr. Cass, Sec. of State, Oct. 13, 1857, 1 Dallas's Letters

from London, 213.

2. PowEBS AND Duties.

§ 689.

The Secretary of State h^s no power to appoint a commission or

board to determine how much money a foreign prince shall pay to

counsel in the United States for professional services.

Gushing, At. Gen., 1854, 6 Op. 386,

AVliere, by a convention, it was agreed that all moneys awarded by

the commissioners under that convention on account of any claim

should be paid by one government to the other, the moneys found

due from the foreign government to claimants who were citizens of

the United States were properly paid to the Secretary of State, whose

duty it was to have the same paid to those entitled to receive them.

Bates, At. Gen., 1801, 10 Op. 31.

The Austrian legation having communicated to the Department of

Stat^ the request of a Hungarian court, before which an action was
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pending, to the Hungarian minister of justice, to intercede m ith the

United States court at Cleveland, Ohio, to obtain the affidavit of a

resident of that city in the pending cause, Mr. Fish, observing that

it did not appear that any letters rogatory or commission had been

issued from the Hungarian court for the examination of the person

in question as a witness, said: " I am not aware of any provision of

law, or of any practice, by which this Department can compel a i)er-

son under such circumstances to appear and make an affidavit, or

could properly address the United States district court, in reference

to the matter. Should the Avitness be willing to make the affidavit,

it might readily be sworn to before such officer as may be required

by the Hungarian law, without the intervention of this Department."

Mr. Fish, Sot-, of State, to Baron von Sclnvarz-Sonborn. Feb. 19, 1875,

^rS. Notes to Austria, VIII. 50.

A request having been made for the opinion of the Secretary of

State as to the right of the government of a foreign country, witliin

whose jurisdiction a child may have been born to a citizen of the

United States, to impress such child into the military service of the

country, Mr. Cass replied: " It is not the province or the [)ractice of

this Department to express o])inions in advance of cases which may
require its interposition. If any citizen is interested iir ascertaining

what the law may be upon any subject, the proper course is for hhn

to apply to his legal advisers."

Mr. Cass, See. of State, to Mr. Moore. Dee. 22. 1857. 48 MS. l)oni. Let. 5!).

"It is the long established practice of this Dei)artment to decline

giving advice upon a hypothetical case arising out of our foreign

relations."

Mr. Fisli. See. of State, to Mr. ITarriiiian. April 27. 1870. St MS. Doiii.

Let. :M4.

The Department of State is authorized to authenticate "only the

,seals of United States courts and State seals." Hence the seal of

the circuit court of De Kalb County, Indiana, nnist be certified under

the seal of the United States district court for Indiana, or under tlie

seal of the State, before the Department can affix its seal.

Mr. Fish, Sec. of State, to .Mr. Wiiliauis. Fel>. 4. 187<». s:! .MS. I>c.m.

Let. 228.

Mr. Cass. replyiuK to a re<iu(>st for tlie autlieiiticatioii of a (•ertili<-ate of a

justice of tlie |>eace for tlie District of Coluinbia. .said that the prac-

tice for the first twenty years aft«'r the District hecamc the seat of

povernnieiit was tor tlie Department of State to antlu-nticate such

certificates, in coniinoii with the <4erk of the circuit <<nirf for the

District; Init that for the last eiKlit y»'ars the ori^rinal rule had. hy

order of the I'rusidynt, been recurred to and rijjidly observed. The
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counnissions of justices of t!jo jH-act! for the District of C'olunibiu

were, said Mr. Cass, recorded in the Department of State, but they

were also recorded pursuant to law in the office of the clerk of the

circuit court, for the very pun)ose, it was presumed, of enal)ling that

officer to attest tlie otticial cliaracter of sucli justices. (Mr. Cass,

Sec. of State, to Mr. Ilollingshead. Aug. 17, 1859, 51 MS. Dom. Let. 20.)

Ill authenticating a power of attorney for use abroad, the usual

course is to have it authenticated, "first, under the great seal of the

State in which it is executed; the certificate of the Department of

State is then affixed, and the certificate of the Department is then

authenticated either by the diplomatic representative in the United

States of the country in which the power is to be used, or by the

American diplomatic representative in that country.

Mr. Moore, Act. Sec. of State, to Mr. Pashayan, Sept. 9, 1898, 231 MS.
Dom. Let. 292.

It is Avithin the power of the head of an executive department to

allow a claim which has been rejected by one of his predecessors,

Avithout new evidence. But the decision of the head of a department

ought only to be reversed on clear evidence of mistake or wrong.

Bates, At. Gen., 1861, 10 Op. 56.

A decision made by a former head of department, after having

heard the parties in interest, and after careful and thorough consid-

eration of the case, there being no allegation that any material fact

can be shown which w as not before him, or of fraud, should be re-

garded by his successor as final, and be left undisturbed.

Akerman, At. Gen., 1871, 13 Op. 387.

See, also, Bristow, Act. At. Gen., 1871, 13 Oi). 456.

" It is a settled practice of this Department that a decision of the

Secretary, given deliberately on an issue specifically presented to him,

will be considered as final, unless it is shown to have l)een produced

by fradulent misrepresentations, or made under a palpable mistake of

fact or of law."

Mr. Bayard, Sec. of State, to Messrs. Coudert Bros., Oct. 7, 1885, 157 MS.

Dom. Let. 306.

See, to the same effect, Mr. Bayard, S(H'. of State, to Mr. Bispham, 156

MS. Dom. Let. 88.

The Department of State does not review its decisions " except uix)n tiie

production of further evidence or upon proof that its former action

was based upon a misappreliension as to the material facts in the

case." (Mr. Hives, Assist. Sec. of State, to Mr. Pierce, May 4, 1888,

168 MS. Dom. Let. 293, affirming the refusal by Mr. Fish, February 16,

1870, further to press the claim of Mr. Pierce against Russia for

the seizure of his property in Clrcassia in 1861, the Russian gov-

ernment having taken the ground that the claimant had an apprg-

prlate remedy la the judicial tribunals of the covJUtry.)
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In the matter of giving to citizens of the United States general

letters of introduction to American diplomatic and consular officers,

the practice of the Department of State has varied. January 12,

1855, Mr. Marcy said that the practice of giving letters of recommen-

dation had " long been discontinued." in consequence of the frequent

complaints by such officers of " the inconvenience and trouble to

which they have been subjected by repeated demands upon their

time for the furtherance of private interests." June 20, 1863, Mr.

Seward stated that there had '* for many years been established in

this Department a rule which inhibits the Secretary of State from

giving letters of introduction, circular or otherwise, for persons

going abroad, to the ministers or consuls of the United States." This

rule did not apply to officers of the government going abroad on

public business. The practice of granting letters of iuti'oduction

was, however, afterwards resumed. It was again suspended in 1881,

but was subsequently renewed. The i)resent rule is to grant general

letters of introduction to diplouiatic and consular officers on the

recommendation of public officers; but the requests of other persons

are sometimes accepted. Each j)erson receiving a letter of intro-

duction receives with it a warning that it is not to be used as a

passport.

Mr. Marcy, Sec. of State, to Mr. Solnison. Jan. 12. 1S."», 4." MS. Doni. Let.

.'i07; Mr. F. W. Seward, Assist. Sec. of State, to Mr. liaker. .Vpril S,

18G1, 53 MS. Doni. Let. 547; Mr. Seward. Stv. of State, to Mr.

Spencer. June 20, 1S(!;{, 01 MS. Doni. Let. 82; Mr. Seward. Sec.

of State, to Mr. Bidwell, June 21, 1S(>4, ('.5 MS. Doni. Let. 14; Mr.

Blaine, Sec. of State, to Mr. Morse. March 24. 1881, V.W MS. Doui.

Let. 032; .Air. Blaine. Sec. of State, circular, April 25. 1881. MS. Inst.

Argentine Uei>ul). XVI. 205.

Mr. Hunt, chief, passport bureau, to Mr. .Moore. Sep(. 20, 1!M):{. MS.

3. CONTIMITY OK TOLICY.

;< (JDO.

Wharton, in his International Law Digest (§ 80), observes:

"Whatever may be the changes in the persons directing at home and

abroad our foreign rehitions. the Department
|
of State] maintains

a continuity in the traditions and inanagenu'nt of tlie office: nor will

it permit an a[)peal, based on i):uty changes, to \)v made either to or

from foreign representatives. This course was taken l)y Mr. \\ elister

and ^Ir. Marcy in connection with the action of Mr. Clayton in

sending Mr. Mann to Hungary."

It may also be said that the principU* of continuous policy was

maintained by Mr. Clayton, with regard to the action of Tresident

Polk and his Secretary of State, Mr. Huchanan, in authori/ing

II. Doc. 551—vol 4 50
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Messrs. Clifford and Sevier, as special coiuniissioners, Avho were not

nominated to the Senate, to make explanations as to the Senate's

amendments of the treaty of Guadalupe Hidalgo.

On the other hand, political chanjfes in the administration of the

government necessarily affect to some extent its policy. Especially

is this the case with regard to connnercial and fiscal matters. The
change of policy on such questions, miless such change should be

announced to foreign governments in derogatory terms, could not

be considered as implying any censure by one administration upon

the conduct of another.

By an act of Parliament of July, 1825, trade to the British West

Indies was opened to foreign A^essels on certain conditions. Com-
pliance with these conditions was required within a year, and as

they were not accepted by the United States within that time the

trade was forbidden to American vessels. Mr. (iallatin had Ix'en

sent as minister to England in order to effect an arrangement, but

he did not succeed in doing so, and in March, 1827, the United States

adopted measures of retaliation. In 1829 the administration of

John Quinc}^ Adams Avas succeeded by that of Andrew^ Jackson,

who chose Martin Van Buren as his Secretary of State. In instruc-

tions to Mr. McLane, who succeeded Mr. Gallatin at London, Mr.

Van Buren, abandoning the policj^ of retaliation, endeavored to lay

the basis of a mutually beneficial compromise; and, after expressing

disapproval of certain claims of privilege which had previously been

advanced, he instructed Mr. McLane to say to the British Government

that it would be unjust to decline to enter into a suitable arrange-

ment by reason of an "act of the late administration;" and added:
" Their [the late administration's] views upon that point have been

submitted to the people of the United States; and the counsels by

which your conduct is now directed are the result of the judgment

expressed by the only earthly tribunal to which the late administra-

tion was amenable for its acts."

Mr. McLane, under these instructions, admitted that the United

States had committed " mistakes " in the i)ast, and assured Lord

Aberdeen that the "American pretensions " which had prevented a

formal arrangement would not be revived. The negotiations Avcre

successful, and in 1830 a reciprocal arrangement Avas concluded

under which British vessels and their cargoes, coming from the col-

onies, were admitted to American ports on payment of the same

charges as American vessels coming from the same colonies, and

American vessels and cargoes were admitted to reciprocal jjrivileges

in the colonial ports. January 3, 1831, the papers, including Mr.

A^an Buren's instructions to Mr. McLane, were sent by President

Jackson to the Senate.
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August 1, 1831, Mr. Van Burou was appointed minister to England,
and in September arrived in London. In February, 1832, he learned

that his nomination had been rejected by the Senate : and on March
22, 1832, he had his audience of leave. His nomination was rejected

on January 25, 1832. By the debates in secret session, which were

soon made public, it appeared that the principal ground of the oppo-

sition to his confirmation was the language above quoted from his

instructions to Mr. McLane in which he had referred to a change in

policy as the result of a change in the political complexion of the

government, and had criticised and extenuated the acts of a previous

administration.

See Shepard, Martin Van Burcn (Am. Statesnion Series). lHr»-iaS; 1

Benton's Thirty Years' View, 210. See. also, Moore'.s American

Diplomacy, 115-117.

For animadversions on the correspondence of Mr. Van liuren and Mr.

McLane, see 8 .7. Q. Adams's Memoirs. 2C4. .Jan. (>. l.s:U.

Mr. Calhoun, Vice-President, gave the casting vote against Mr. Van

Buren's nomination.

"Gallatin, it was afterwards shown from his original despatch to i'lay,

had expressly said the same thing." i. e., tiiat some of the American

claims were untenable. (Shepard, Martin Van Buren, TJ7.

)

" I am directed to bring to your particular notice some views taken

by the late administration of this government of the conduct and

character of the President Bolivar, in their instructions to Messrs.

Sargeant and Poinsett, Envoys Extraordinary and Ministei-s Pleni-

potentiary to Tacubaya, of the Kith of March, 182(5, and which were

communicated to Congress by the late President at the close of his

administrati<m, and have been since published. In these will be,

found the following sentence: 'The intelligence which has reached

us as to the ambitious i)rojects and views of Bolivar has abated very^

much the strong hopes which we once entertaiiu'd of thi' favorable

results of the Congress of American Nations. If that intelligence

is well founded (as there is nuich reason to apprehend), it is proI)al)le

that he does not look upon the Congress in the same interesting

light that he formally did.' It is feared that the avowal of the

sentiments contained in the above extract may. if not exi)lained to

the Colombian government (of which the individual referred to

forms so prominent and influential a member), iiave a teiithMicy

to impair the frieiully relations which have hitherto existed JM'tween

the two countries, and which the President greatly desires to chei-ish

and sustain. He therefore directs you. if those apprehensions are

confirmed by your own observations (but not otherwise), to place

that nuitter before the Colombian govenunent upon its true groun(l>.

in inf(u-mal but frank and friendly conversations with the Coloui

bian S(jcretarv of State. It was the undoubted right of the late
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President, whilst administering the government of this country,

to form such opinions as to the conduct and views of the public

functionaries of other countries, as he might deem just, and to give

them as much publicity as might com])oi-t with his views of propriety.

The President is not recjuired to exi)r('ss his opinion upon tlie justice

of those now referred to, and he will not allow himself to judge of the

nature or adequacy of the motives that existed for their i)ublication at

the time, and under the circumstances that they were proundgated.

Should any occasion hereafter occur, that may demand an official

expression of the opinion of the President as to the form of govern-

ment at any time existing in Colombia or elsewhere, or the views of

those who administer such government, that opinion would naturally

be in conformity with the sentiments of the great mass of our coun-

trymen, who having, first in modern times, established a government

founded on the will of the people, can not but desire to see other

nations adopt the same principle. But, upon this subject, the Presi-

dent only claims from the justice and liberality of the government of

Colombia that the present administration of the government of the

United States shall not be held responsible for the individual

oi^inion of his predecessor. He asks tliat the disposition of the

Colombian government towards this country, so far as it is influenced

by the personal views and opinions of those who administer its affairs,

should not take its character from sentiments which have been

expressed by those whom the people of these States, in the exercise

of their sovereign power, have digested of executive authority.

The President will not disguise the fact that recent events in Colom-

bia, viewed at this distance and with an imperfect knowledge of

attending circumstances, have produced in the minds of the friends

of liberty in this region occasional and painful apprehensions as

to the ultimate views of President Bolivar. The President, notwith-

standing, is free to say that he has at all times been himself sustained

by an abiding hope that they would, in the sequel, be found such as

the friends of freedom throughout the world could approve. He
is sensible of the difficulties arising from the j)olitical condition of

the people, and other causes with which President Bolivar has had to

contend in the discharge of the high trusts that have from time to

time devolved upon him. In our opinion he ought to be considered

responsible to the cause of free and liberal principles only for the

honest and faithful application of the means placed under his control,

and a liberal allowance should be made for the difficulties incident

to all attempts to convert long oppressed subjects into discreet de-

positories of sovereign power. The application of a different rule

would be to make President Bolivar answerable for the oppressions

which have been for a succession of years heaped uj)on his country-

men, and to the removal of which the best portion of his life has been
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devoted. These favorable impressions, upon wliich it <ri\e<, tlie Presi-

dent pleasure to dwell, have l)een jjreatly stren<rthened hy the modera-
tion evinced by President Bolivar on a recent occasion, when, in the

seductive hour of victory, he terminated the war with the IJepublic

of Peru, and by the ])rinciples which have been estaljlished under his

auspices for the election and organization of the convention to which
is to be delegated the delicate and important trust of laying anew
the foundations (as I hope) of a free government in Colombia.

•' The President is unwilling to believe that he who has made such

liberal sacrifices and exerted such great powers, physical and moral,

to redress the wrongs and secure tlie liberties of his country, can

ever consent to exchange the imj)erishable renown which posterity

will doubtless award to the constant an.d untiring patron of public

liberty for the fleeting and sordid gratification of personal aggran-

dizement."

Mr. Van Biiren, Sec. oi" State, to Mr. Moore, miii. to Coloiul)!;!, No. ;{,

June!), 1S20, MS. Inst. U. States Ministers. XIV. V2.

IMr. Motley, when .he was sent as minister to iMigland. was in-

.structed, among other things, to explain to the British government

the causes of the rejection by the Senate of the convention which

had been concluded by Mr. Johnson and Lord Clarendon for tlie

settlement of the Alaban)a claims. In his instructions there is the

following passage:

"The time and the circumstances under which the convention was

negotiated were very unfavorable to its acceptance <Mthei* by the

people or the Senate. ^
" The nation had just emerged from its ])eriodical choice of a chief

magistrate, and having changed the depositaiy of its confidence ami

its power, looked with no favoi' on an attempt at the settlement of tlie

great and grave (piestions depending, by those on the e\'e of retiring

from ])ower, without consulting or considering the views of the I'uler

recently intrusted with their confidenci'. and witliout connnunicatiou

with the Senate, to whose approval the treaty would be con-t it ut ion-

ally submitted, or with any of its members."

Mr. Fish. Sec. of Stiite. to Mr. .Motley, niiii. t<« I':iitrl:MHl. M.iy 1.".. 1S.;<.».

S. Ex. Doc. 11, 41 Con;;. .". sess. li, :!.

S(H> Mr. Hayanl. Sec. of Stiite. to Mr. .T.-U'vis. niln. to r,r;i/.il. No. |o. Sept.

(!. l.SS<;. For. Kel. IS-SC. CJ, ;inMoun<-iiiL' tlic ic|.iiili.itioii hy i he former

of tlie .lewett chiiin :i,ir:iinst r.ra/.il. w liicli li:i<l liccii |.tcsciitc<l hy

«lirecli<in of .Mr. I'.l.-iiiic. when Seci-et;iry i>f Sl.ile. in iss] ; :iii<l .Mr.

Bavard, Se<-. of St:ile, to Mr. .lewett. .June "Jl. js.'^c,. i.j. H.
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4. Rei^tions to the Judicial Department.

§ 001.

The executive will not give, upon the solicitation of a foreign

sovereign or his minister, opinions on questions of law, where the

determination of such questions belongs to the judiciary.

Mr. .Teflferson, Sec. of State, to the French niin.. March 20, 170,3, H MS.
Doiu. Let. 7o; Mr. .TefPerson, Sec. of State, to Mr. Hammond, Brit,

niin., April 18, 179^^, id. 88.

In the case of Marbury v. Madison the Senate refused to permit

its secretary to give extracts from the executive journal touching

the appointment. Summonses were then issued for Jacob AA'^agner

and Daniel Brent, clerks in the Department of State, with a view to

learn from them the facts in i-egard to the commission. They ob-

jected to being sworn. The court ordered them to be sworn and

their answers taken in writing, but informed them that they might

state their objections to any particular question. Mr. Wagner an-

swered various questions. He objected to answering a certain que.stion,

and the court sustained him on the ground that it was not pertinent.

His personal knowledge of the subject was indefinite. Mr. Brent

testified, to the best of his recollection, as to the preparation, signa-

ture, and sealing of the commission. He did not know what became

of it.

Mr. Lincoln, Attorney-General, Avho was acting as Secretary of

State when the commission Avas made out, having been summoned,

objected to answering as to any fact that came officially to his knowl-

edge while he was acting as Secretary of State. Certain questions

were read to him and the court expressed the opinion that he ought

to answer, since there was nothing " confidential " required to be

disclosed; the fact as to whether the connnissions were in his office

was one " the whole world have a right to know." After considera-

tion he answered most of the questions.

Marhury v. Madi.son (1803), 1 Crandi, 1.37.

In May, 1821, Mr. John Quincy Adams, then Secretary of State,

received from Mr. Henry Wheaton, acting as judge-advocate, a sum-

mons to attend as a witness on the \y.irt of Captain James Barron

before a naval court of inquiry which was to be held on the 10th of

that month at Brooklyn. Mr. Adams answered as follows:

" I pray you, sir, to express to the court my regret that my attend-

ance upon the indispensable official duties at this place precludes the

compliance which, but for them, T should cheerfully have given to

this summons, and further to state that I am ready to give in writing,
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and under oath, any testimony which I am competent to give and
which may subserve the purposes of justice, in the case of Captain
Barron. I am authorized also hy the Secretary of the Navy to say

that no objection on the part of the government will l)o made to the

production of any testimony which I may be competent to give in

this case, taken in the form of a deposition, or answers to interroga-

tories in writing.-'

Mr. Adams, Sec. of State, to Mr. Whoaton. May 0. 1821, 10 MS. Dom.
Let. 11.

A commission having been issued to take the testimony of the

Secretary of State concerning certain supposed records of his Depart-

ment, the Department replied: '"The regular way to obtain evidence

as to records of this Department is by procuring duly authenticated

copies. By section 882, Revised Statutes of the United States, it

is provided that ' copies of any books, records, papers, or documents

in any of the P^xecutive Departments, authenticated under the seals

of such Departments, respectively, shall be admitted in evidence

equally with the originals thereof.' Such copies being expressly

made of equal validity as evidence with the originals, it should seem

that parol evidence as to the contents of the originals, being only

secondary, would be im])roi)er and fnadmissible. This Dej)artment

furnishes copies of its records, etc., whenever it can do so consistently

Avith the public interest, upon the payment by the j)erson asking for

them of the cost of their production.'"

Mr. Bayard. Sof. of State, to .Mr. Monroe. Nov. 1(». ISS.!. 1.".7 MS. Doiii.

Let. (507.

See Mr. Adams. Soc of Stato. to Mr. Harris. Fol). 2(;, 1S21. IS MS. Dom.

Let. 2(50.

An application was made to the Su])reme Court of the United

States for a writ of mandamus to compel James Madison, as Secre-

tary of State, to deliver a connnission as justice of the jieace in the

District of Columbia to William Marbury. who ha<l been appointed

to that office by th(> late President. John Adams. l)y and with the

advice and consent of tlu' Senate, and for whom a commission had

been didy signed and sealed.

Marshall. C. J., although he exi)ressed the opinion that a man-

dannis would lie in such a case, held that the SupreuK' Court had

no original jurisdictiim to i.s.sue it. and the writ was accordingly

refused.

Marbury ;•. .Afadison (lS(t:{). 1 Crancli. i:'.7. In the courso of liis opinion.

Marshall said:

" Wlicro the lioads of (U']tartnients an' tlio iM»iiti<al or conlidontial aironls

of tiio Kxocutivc. mort'ly to oxecutc tlio will of tlio rn-sidont. or

rather to act in cases in which the Kxemtivo iK>sst'ss»'s a roiistitn-



792 INTERCOURSE OF STATES. [§ 691.

tional or legal discretion, nothing can be more perfectly clear than

that their acts are only jtolitlcally examinable. But where a specilic

duty is assigned by law. and individual rights dei>end upon tlie per-

formance of that duty, it seems ecpially clear that Ihe individual who
considers himself injured has a right to resort to the laws of his

country for a remedy." (Id. IGO.)

To an application for a writ of mandamus to compel the distribu-

tion of money received from the Mexican government on an award

made by the mixed commission under the treaty of July 4, 1808,

the Secretary of State answered that he could not recognize the

claims of the petitioner Avithout ignoring the conflicting claims of

another person, between whom and the petitioner litigation in respect

of the award had long been pending. Held, That this was a suf-

ficient answer, and that the petition should l)e dismissed. The court

expressly declared that it expressed no opinion as to the validity of

another ground of defence set up in the answer, to the effect that

the Secretary of State was not invested with authority over the

money independently of the President, and that the latter Avas of

opinion that the public interests forbade the payment of the money
to the petitioner under the existing circumstances.

Bayard v. White (1888), 127 U. S. 24G.

A writ of mandamus will not lie to compel the Secretary of State

to pay over to claimants the interest which has accrued on moneys

received from a foreign government under the award of a mixed

commission, and withheld by the United States for a time from the

claimants, the moneys while so withheld being invested in interest-

bearing securities of the United States. The writ was denied on

the ground that, as the moneys were withheld by the United States,

the case fell within the principle that the United States does not,

except by express stipulation or statutory provision, pay interest on

claims.

Angarica v. Bayard (1888), 127 U. S. 251.

On an application for a writ of mandamus to compel the Secretary

of State to pay to the applicant certain moneys paid by the Mexican

government under the treaty of July 4, 1808, on the award of the

mixed commission thereunder in favor of Benjamin Weil, it was

held that the political dei^artment of the government still had con-

trol of the matter, and that the writ should not issue, since the effect

of its issuance would be to direct or conti-ol the head of an executive

department in the discharge of a duty involving the exercise of judg-

ment or discretion.

United States, ex rel Boynton, v. Blaine (1891), 139 U. S. 3(X5, 11 S. Ct.

607.

See, also, Frelinghuysen v. Key, 110 U. S. (53.
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5. Cark of AuciiiVEs.

§ 092.

Mr. Aceval, the Paraguayan minister, having by a nolo of Nov. 18.

1878, asked for (ho return of certain (hx-unients and books whieli

accompanied and were referred to in the Paraguayan argument in

the Argentine-Paraguayan bounchary arbitration, before the Presi-

dent of the United States, Mv. Evarts rei)lied: " I have the honor to

express my regret that, in my judgment, the re(iuest can not be con-

veniently complied with, inasniuch as the documents and books
adverted to form a part of the record of the case, and witliout them
the important business to which they relate couhl not be properly

understood. They must conseciuently be regarded as i)ertaining to

the archives of this department, and as such Avill be <'arefully piv-

served. They will, however, at all times be accessible to any member
of your legation or other authorized person who may desire to ex-

amine them."

Mr. Evarts, See. .of State, to Mr. Aeovul, rnragua.van niiii.. Nov. '20. 1S7S,

MS. Notes to Paragua.v. I. C; .Moore. Int. Arl>itratioiis. II. 11>44.

An answer in similar terms was jjivcn by Mr. Evarts. Nov. IS. ISTS. to a

like request of the Arjj;entine minister. (MS. Notes to Arg. Lcj;. VI.

164.)

By article 11 of the treaty of 1819 between the United States and

Spain, the Department of State Avas made the dej)ositorv of the rec-

ords and papers referred to in the article. They should not be deliv-

ered to the claimants, and any law of Congress which shoulil authorize

or direct them to be delivered up would be a violation of the treaty.

Taney, At. Gen. 18:!2. 2 Op. '}]'>.

A claimant before the mixed conunission under the treaty between

the TTnited States and Mexico of July 1. 18()S. having i-equestcd the

return by the Departnu'ut of State of a deed filed in his claim against

Mexico, the Depai'tment rejdied that, in order to withdraw the docu-

ment, the authority of an act of Congress would l>e recjuii-ed. and

enclosed for its correspondent's information a co|)y of a joint rc-olu-

tion which had been adoj^ted in :i similar case. The I)e|tartmeiit

added that if a certified co|)y of (he deed woidd sullice. such a copy

would be prepared.

Mr. Frelindniyson. Soc (.f Sl;ilo. to Mr. lIiMilcy. I >»><•. ir.. issi. l.-,:; MS.

Dom. Let. 4:{8.

Under section S of the act of March •_>. 1901 (?A Stat. S70). whi<-h

provides that all reports, records, or other documents now on file or
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•

of record in the Department of State, or in any other department, or

certified copies thereof, rehitin^ to any claims prosecuted l)efore tJie

Spanish Treaty Chiims Connnission, shall be furnished to the com-

mission upon its order, it is discretionary with the head of the depart-

ment to send either the original papers or certified copies thereof upon

a request of the commission for certified copies.

Knox, At. Gen. .July .30, 1901, 2.3 Op. 470.

X. SALARIES A\n EXPENSES.

1. Sai-abies.

§ 093.

By the Revised Statutes of the United States (1878), provision was
made for envoys extraordinary and ministers plenipotentiary to

France, Germany, Great Britain, and Russia, at a salary, each, of

$17,500; and to Austria, Brazil, China, Italy, Japan, Mexico, and

.Spain, at a salary, each, of $12,000; Avhile those to all other countries,

imless a different compensation was fixed by law, Avere each to receive

.$10,000. The salaries of ministers resident and commissioners were

to be seventy-five, and of charges d'affaires, fifty, per centum of the

salaries paid to envoys to the respective countries.

By the act of March 3, 1905, the following provision was made:

Ambassadors extraordinary and plenipotentiary to France, Germany,

Great Britain, Mexico, and Russia, each, $17,500; to Austria-

Hungarj^, Brazil, and Italy, each, $12,000. Envoys extraordinary

and ministers plenipotentiary to the Argentine Republic, China,

Cuba, Japan, and Spain, each, $12,000; to Belgium, Chile, Colombia,

the Netherlands and Luxemburg, Panama, Peru, Turkey, and Vene-

zuela, each, $10,000; to Nicaragua, Costa Rica and Salvador, $10,000;

to Guatemala and Honduras, $10,000; to Denmark, Morroco, Para-

guay and Uruguay, Portugal, Roumania and Servia, Sweden ami

Norway, and Switzerland, each, $7,500; to Greece and Montenegi'o

(including the post of diplomatic agent to Bulgaria), $7,500; to

Bolivia, Ecuador, Haiti, Korea, Persia, and Siam, each, $7,500.

Minister resident and consul-general to Liberia, $5,000: to Santo

Domingo, $5,000. Agent and consul-general to Cairo, $5,000.

Revised Statutes, § 107.') ; act of March .3. 100,5. 3.S Stat. I. 915.

As to the compensation of ambassadors and consuls, see United States v.

Bee, 4 C. C. A. 219.

As to the liability of l)ondsnien. see ibid.

Mr. Webster's reix)rt of .June 20. 18r>2, in favor of adopting a graduated^

scale of diplomatic salaries, is given in S. Ex. Doc. 9.3, 32 Cong. 1

sess.
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" No advance of salary or allo^Yanco in the naturo of an outfit is

made either for a diplomatic officer or for his family, nor is transpor

tation furnished l)v the g^overnment."

Instructions to diplomatio officers of the United States (1897), § 29r».

As to allowances nuule to a minister while receiving instructions, during
transit to his post, etc., see id. §8 201'. ;«)!, .SOL', etc.

Formerly, when an aiuuial fund was placed at the disposal of the Presi-

dent to defray the expenses- of foreign intercourse, advances and
allowances in the nature of an outfit, which are now superse<le<l by

the specific allowances above mentioned, were made. See, as to

the earlier practice and its change, the following:

The fund for foreign intercourse 's an annual fund placed at the disposal

of the President to defray its exjienses; and he is limited in respect

to an outfit only by the provision that it shall not exceed a year's

salary. When the outfit has been paid, it is i)eyond the re<'all of tlie

President or Congress. (Wirt. At. Gen.. 1822, 1 Op. r>4r).)

The opinion of Mr. Wirt, Oct. 1, 1821, as to allowance of salaries and ©ut-

fits to ministers, is given in Senate Doc. 411, si)ecial sess., 1821, S Am.
State Papers, For. Itel. Tn."). (This oi)inion is not given in the series

of opinions of Attorneys-General.)

The President may advance money to a minister going abroad. (Wirt,

At. Gen., 182.'',. 1 Op. (;20; Berrien. At. Gen.. 1820. 2 0|). 204.)

By sec. 1743, Revised Statutes, embodying sec. 20. act of Aug. 18, 185G.

11 Stat. 50. it is provided that the compensation allowed by law shall

be in full for all services and expenses, and that " no allowance, other

than such as is so ]»rovided, shall be made in any case for the outfit

or return home of any such officer or person " in the diplomatic or

consular service: and by sec. 3(>48, any advance of public money is

prohibited.

As to the term during which salar.v is payable. s<>e B. S., sec. 1740.

The statute fixing the annual salary of a public officer at a certain

sum, without limitation as to time, is not repealed or suspended by

a subsequent statute whicli merely appropriates a smaller amount for

the services of such officer for particuhir fiscal years, and which con-

tains no words that expressly or br clear im])licati()n modify or repeal

the previous law; and the officer may recover the amount fixed by law.

United States r. Langston (188t;). 118 U. S. .'ISO; Foote r. United States,

23 Ct. CI. 443.

By section IC)";") of the Revised Statutes of the I'nited States, as

amended by the act of March 3. 187."), IS Stats, at L. 4s3. the salary

of certain ministei's i)lcnij)()tentiary was fixed at ^IT-.^^H^ and of cer-

tain others at $12,000, and it was provided that the ]r,xy of ministers

plenipotentiary to all other countries should be $10,000. uidess a

different compensation was |)rescribed by law. At that time the dip-

lomatic representative of the Fnited States to Turkey held the ollice

of minister resident and consul-pMieral. with a salary of isT.nOO. This

situation continued till lSS-_>. I'.v the act of Julv 1. 1^S•2. ±J Stats.
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128, an appropriation was made for the salary of a minister plenipo-

tentiary to Turkey at the rate of $7,500, and on July 13, 1882, a

minister plenipotentiary was appointed and for three years received

as salary the amount ajipropriated therefor. Subsequently he

claimed the diiference. between that amount and the annual sum of

$10,000 prescribed by the prior legislation for ministers plenij)oten-

tiary, relying on the case of United States r. Langston, 118 U. S. 38?.

The claim was not sustained ; the court said that in Langston's case a

prior statute hafl fixed the annual salary of a diplomatic officer at

a designated sum without limitation as to time, and a subsequent

statute appropriated a less amount for a particular fiscal year with-

out containing any words of express or implied repeal of the prior

statute. In the present case the prior legislation had no application,

because a different compensation for the office was prescribed by law

before the President made any appointment.

..Wallace v. United States (1890), 133 U. S. 180, 10 S. Ct. 251.

A retired army officer is not entitled to salary as an officer in the

army Avhile holding abroad a diplomatic or a consular office.

Badeau r. United States (1889), 130 U. S. 439, 9 S. Ct. 579.

The acts of June 6, 1900, 31 Stat. 637, and March 3, 1901, 31 Stat.

J.179, making appropriation for the " expenses of delegates to the

proposed International Conference of American States [in Mexico],

and for necessary clerical assistance," do not authorize the payment

of expenses, or compensation, of counsel to the delegates.

Knox, At. Gen., Oct. 1, 1901, 23 Op. 533.

A public minister who was at home at the time of his recall and

who was paid his salary down to the date of his recall, is not entitled,

in addition, to compensation for such further time as would be neces-

sarily spent in coming home from the seat of his mission.

Black, At. Gen., 1858, 9 Op. 2G1.

Where a minister is, with the permission of the Department of

State, away from the capital of the country to which he is sent, but

is within his juri.sdiction and in communication with the government

to which he is accredited, he is technically at his po.st, and is not absent

within the contemplation of the law or the regulations. In such a

situation he could not lawfully designate another person to act as

charge d'affaires ad interim. Were the case otherwise, his salary

would cease after the expiration of sixty days' physical absence from

the capital, under the provisions of sec. 1742, Revised Statutes.

Mr. Hay, Sec. of State, to Mr. King, rain, to Slam, No. (54, Oct. 2, 1900,

MS. Inst. Siam, L 319.
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2. Expenses.

§ 004.

" Congress have mortified me a little by cutting off one-fifth of my
salary, at a time when the increase of my family rather required an
increase of it. The consequence of it must be that I nmst entertain

less company, whereas the interest of the United States requires that

I /should entertain more. There is not a man in the world less

inclined to pomp or to entertainments than myself, and to me person-

ally it is a relief to be excused from l)oth. But if I know anything in

the w^orld, I know that this measure is not for the public good, nor a

measure of economy. If there is anybody in America who under-

stands economy better than the Dutch nation, I know nothing of

either, and their policy is always, upon occasions of consequence, to

appoint ambassadors, and even ambassadors extraordinary, as they

did at the late peace, my friend Brantzen, with seventy-five thousand

guilders to furnish his house and his table, and seventy-five thousand

guilders a year to spend in it. In short, that nation which places its

own ambassadors at the tail of the whole creation, can not itself

expect to be soon at the head. If this policy do not expose our

country to a million insults, and at last compel her by war and blood-

shed to consult better her own honor, I am nmch mistaken. How
are we to do? We are to negotiate with all the aml)assadors here,

that is, we are to be invited to dine to-morrow at a table with three

thousand pounds sterling in plate upon it, and next day we are to re-

turn this civility, by inviting the same company to dine with us upon

earthenware ! I am well aware of the motives to this conduct, which

are virtuous and laudable, but we shall find that we can not keep up

our reputation in Europe l)y such means, where there is no idea of

the motives and principles of it, and where extreme parsimony is not

economy. AVe have never been allowed anvthing to furnish our

houses or tal)les, and my double capacities have obliged me to furnish

myself, both in Holland and I"ranee, which, besides exposing me to

l)« unmercifully robbed and plundered in my al)sence. has pinched

and straitened me confoundedly. However. I am the best man in the

world to bear it, and so 1h» it."

Mr. .1. Adams to Mr. Warren. Aujr. l.'7, ITSJ. !• .loliii .Vdjunss \V«>iks. .VJI,

r.2.">. See. also. :', id. i;{!>. Kil.

The I'eport of Mr. .TcfTcrsoii. as Sec of Slate, oii Nov. :'.. ITItJ. in n'spoct to

o-xpcnst's of fon'if^ii inten-oursc. is Kivcn in 1 .\ni. Stale r.iiM-rs. For.

Kel. 1.37.

As to the inadoiiuacy of the sabiry allowed ministers in Paris for their

supi»ort. so«' .Mr. (Jallatin to Mr. Madison, .Nov. 23, ISlo, 1 Gallalius

Writings, (J50.
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" He [the Duke of Dorset] then told me I must be in Ijondon time

enough to pay my respects to the King on the 4th of June, his birth-

day; that to that end I must carry over from hence a fine new coat,

ready-niade, for that it was a rule of etiquette there for everybody

w'ho w ent to court to have new clothes upon that day, and very rich

ones, and that my family must be introduced to the Queen. I told

him I was sorry to hear that, but that I hoped it was not indisj^en-

sable, for that as at the court of Versailles the families of ambassa-

dors only were required to be j^resented, and ministers plenipotentiary

and envoys had their option, my family had chosen to avoid it here

for many reasons. He said it was true, that here the etiquette re-

quired only the presentation of ambassadresses; but in England it

was otherwise, and the ladies and daughters of all ministers must be

presented to the Queen.
" I hope, sir, you will not think this an immaterial or a trifling con-

versation, when you consider that the single circumstance of present-

ing a family to court will make a difference of several hundred
pounds sterling in my inevitable annual expenses. This is not the

firs^ serious lecture that I have had uj^on the subjects of etiquette, and
even dress. I have formerly related to you in conversation another

much more grave, which I had five years ago from the Count de Ver-

gennes. I believe I have also repeated to you similar exhortations

made to me, even by the best patriots in Holland. There is a certain

appearance in proportion to rank, which all the courts of Europe
make a point of exacting from everybody who is presented to them."

Mr. J. Adauis to Mr. Jay, May 13, 1785, 8 John Adams's Works, 250.

" Is it necessary that the United States should be represented with

foreign powers? That has long ceased to be a question. Shall they

maintain a proper station there, not assuming, but dignified, such as

the general expectation and common opinion of mankind have given

them ? That has never been a question. The character of the country,

if not its rank, is in some degree affected by that which is maintained

by its ministers abroad. Their utility in all the great objects of their

mission is essentially dependent on it. A minister can be useful only

by filling his place with credit in the diplomatic corps, and in the cor-

responding circle of society in the country in which he resides, which

is the best in every country. By taking the jiroper ground, if he pos-

sesses the necessary qualifications and is furnished Avith adequate

means, he will become acquainted with all that passes, and from the

highest and most authentic sources. Inspiring confidence by reposing

it in those who deserve it. and by an honorable deix)rtment in other

respects, he will have much influence, especially in what relates to his

own country. Deprive him of the necessary means to sustain this

ground^ separate hijn frgm th^ circle to which he belongs, and he is
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reduced to a cipher. He may collect intelli*?ence from adventurers
and spies, but it will be of comparatively little value; and in other

respects he had as well not l)e there."

Mr. Monroe, Sec. of State, to Mr. Lowndes, cliairnuiii of ('(iiinnittee on
Ways and Means. Apr. 5. 181(5. quoted in Schuyler's Ainericnn l)ii»lo-

nmcy, l.")0.

Mr. Monroe, when succecdinj,' .Mr. Morris jis minister at Taris. was. in

consetinence of tlie hospitality retiuired of him, "encouraged not only

to spend all his sal.-iry in his ollice, hut much more, and had he Ikhmi

in a condition to enl;irj,'e his e.\i)enditures still heyond. liis country

would have profited by the sacrifice." ".\s a preliminary ]irin<iple.

it seems ch-ar that the rei)resentatives of a Ki'cat nation lilic tlie

American ou^lit to appear in some measure as the representatives of

other great nations appear; otherwise the loss of influence producinl

by refusing to submit to small expenses may have to be made good ]>y

other expenses. . . . Whoever is fit to represent a nation at a

great court must be trusted to act on these occasions at his own
discretion, subject to the approbation of his superiors at home."'

(Mr. Vaughan, Memorandinn of ISUC in Monroe MSS.)

"The late royal marria«je. and the other that is in prospect, make
distressing drafts upon the pockets of all who are obliged to go

through the ceremonies to which they give rise. To-morrow the

Queen holds a drawing room, and we have a summons from the Lord

Chamberlain to attend a ])arty at Carlton House on Monday. I would

as soon have been served with a summons, in (lel)t. for fifty pounds

sterling. Ladies who have bec'ii at court and know what must be the

expense of a wardrobe will be the i)ersons to understand this renuirk."

Mr. liush. minister at London, to Mr. Monroe. I'resident (unollicial i, .Vpn

22, 1818, Monroe .MSS.

"The general superintendence of oui- foreign relations, which,

under 3'our direction, is vested in the head of the State Depai'tment,

Avould seem to reipiire that he should, at proper periods, bring to

your view the state of our diplomatic intercourse with othei- luitions,

and suggest the measures which occur (o him for making its agency

more effectual.

"That agency employed (necessarily ])erhai)s) by Kuropean

powers, in forming or defeating political combinations, and in m

vigilant observation of each other's phnis and operations, with us

has different objects, IJemote from these scenes of political jealousy

and strife, strong in our own i-esoui'ces. and giving no umbr;ige by

intermeddling in the affairs of other natioio; we want no alli:inces

for our defence, nor do we fear (hat any will be formed which it will

be our interest to defeat: and thus have no motixc for «'nteiing into

the vorte.x of Kuropean diplounicy. ()im> ha- :i distinct character.

Its oidy objects are, the presei-vation id" j)eace: the extension, to other
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powers, of a mutually beneficial commerce; the promotion of a

friendly interchange of good offices; and the establishment, by treaty,

of j)rinciples which may render wars less frequent, and disarm them,

when they must occur, of many unnecessar\' horrors, inconsistent

with the manners and feelings of the age in which we live.

"' Confined, however, to these objects, this branch of the Executive

functions of our Government would seem to be sufficiently import-

ant ; but all who have observed its operations must be convinced, that

its utility is not sufficiently appreciated, and that it is even regarded

with an unreasonable jealousy. Ministers are considered as favorites,

selected to enjoy the pleasures of foreign travel at the expense of the

people; their places as sinecures; and their residence abroad as a con-

tinued scene of luxurious enjoyment.
" Their exertions, their embarrassments, their laborious intercourse

with the governments to which they are sent, their anxious care to

avoid anything that might, on the one hand, give just cause of offence,

or to neglect or abandon the rights of their country or its citizens, on

the other, are all unknown at home. P^ven the merit of their corre-

spondence, from Avhicli, at least, the reward of honor might be

derived, is hid in the archives of the Department, and rarely sees the

light; and, except in the instances of a successful negotiation for

claims, a minister returns to his countr\^, after years of the most

laborious exertion of the highest talent, with an injured, if not a

broken fortune, his countrymen ignorant of his exertions, and under-

valuing them, perhaps, if known. On the whole, there is scarcel}' an

office, of which the duties, properly performed, are more arduous,

more responsible, and less fairly appreciated, than that of minister

to a country with which we have important commercial relations.

Yet there is some reason to believe that appointments to them are

sometimes eagerly sought from the same false ideas of the nature of

the employment. To these mistaken ideas, more or less jirevalent,

may be traced many of the evils which have operated, and still

operate, injuriously upon the interests and rej^utation of the

countr}^ . . .

"A minister to a foreign power, whatever may be his grade, is the

accredited agent of his country. If he is forced, from the inadequate

compensation that is allowed him, to live in a manner that will not

allow him to associate, on an equal footing, with others of the same

grade, he is deprived of many of the advantages Avhich social inter-

course affords, to perform essential duties, and to gain important in-

formation which can only be obtained by mixing in the first circles. It

is not expected, nor should I recommend, that his allowance should be

such as to enable him to vie, in expense of living, with the ministers of

monarchs, who allow extravagant salaries, and who, themselves, have

large fortunes, which they expend in addition to their official allow-
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ance; but he ought to have the means of returning civilities which he
receives—of giving to his countrymen a plain hospitable reception

when they visit the place of his residence ; and, above all, he ought to

have an allowance that will enable him to meet the expenses abso-

lutely necessary for the due performance of his official duties, without
trenching on his salary so much as to render it entirely incompetent

to his necessary and decent support. . . .

" The usual answer to these representations is that, notwithstand-

ing all these inconveniences, candidates are always found eagerly

seeking these appointments. But it must be remarked that these

candidates are of two kinds: First, men of wealth, who are willing to

purchase the honor of the station at the expense of their ])rivate for-

tunes. But, although these are not always the fittest, in other respects,

for the place, they are sometimes selected, and their apj)ointnient is

popular, because there seems to be no objection to a minister's kee})ing

up a decent appearance, provided he does it at his own exi)ense.

Secondly, there are others who seek these appointments, because they

make false calculations on the consequences. They resolve to be very

economical, to live within their income, and to be drawn into no

extravagance. But, on arriving at their place of destination, they

find that expenses which might, with prudence, have been avoided

here, are inevitable abroad. Civilities are received which must be re-

turned; strangers are introduced who must be entertained; their

countryment call on them, and must be treated hospitably ; in short,

they find themselves obliged to live as others do; or, to forego all the

advantages which social intercourse would give them in the l)usiness

of their mission. The consequence is, that all our ministers return

with impaired fortunes, however firm their resolutions have In^en

to avoid unnecessary expense. It is possible there uiay be exceptions;

but they are certainly very rare. If, then, none of the ministers we

have sent abroad, however jjrudent, have been able to live for the

salaries that are allowed them, the conclusion is inevitable, that the

salaries ought to be increased, or the ministers should be recalled. If

the mission is useful it ought to be supported at the i)ublic. not :it

private expense; and the representatives of a great nation ought not

to be obliged to employ, in devising parsimonious expedients for their

support, that time and those talents which ought to be occupied in

the service of their country."

Report of Mr, Livingston, Sec. of State, to Tresidont Jackson. .Tan. :U.

18.^3, IL Ex. Do<'. IH. 22 Cong. 2 sess.

"I have, since my arrival. l»eon living inconveniently in an hotel, taking

time to get my establishment on a footing of economy nnittNl with

the necessary resi)ectal>ility of my station: and I tind that tlie fonr

articles of house rent, coach hire, servants, and f\iel will take .dxyiit

seven thousand dollars, le.iving for all my other exiK'nses. in this

H. Doc. 551—vol 4 51
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expensive capital, two tbousaud dollars. I make this statement, not

bemuse 1 can have any interest in it, for I am not rich enough to

remain here until some remedy could Ik.' ap|)lie<l to the evil. Init for

the honor of the country, and to enable it to avail itself of the

services of other than men of large fortunes." (Mr. Livingston, miu.

at Paris, to the Sec. of State, , 1834, Ilunfs Life of Livingston,

414. This does not appear in the Department records.)

" Now, in order to preserve ^ood relations witn a Qountry, it is not

sufficient simj)ly to have a i)erson living in a town as clieajDly as he can

aiford to exist, because the social position of your representative is a

very important element in his power to be useful. In regard to his

intercourse Avith the ministers of the country, great facilities and great

means of good understanding are afforded by easy social intercourse,

which can only possibly be obtained by his beirig able to receive them,

as well also as being received by them. Agaiii, it is of great impor-

tance that your embassador at Paris should be in habits of social

intercourse Avith the public men not in office, that he should have the

means of receiving them, and becoming acquainted with their views,

and explaining to them the views and policy of his own coiuitry.

Therefore, I think that it is of great importance to this country that

your rei)resentative at Paris should be in such an easy position with

regard to money affairs as may enable him to receive hospitably

persons of all kindsj and I may also say, of different nations in Paris."

Lord Palmerston, testimony before committee, of House of Commons,
quoted in S. Ex. Doc. No. 93, 32 Cong. 1 sess. 8. (Schuyler's Am.
Diplomacy, 150.)

" In several oriental countries generous offers have been made of

premises for housing the legations of the United States. A grant of

land for that purpose was made some j^ears since by Japan, and has

been referred to in the annual messages of my predecessor. The

Siamese government has made a gift to the United States of commo-

dious quarters in Bangkok. In Corea the late minister was permitted

to purchase a building fijom the government for legation use. In

China, the premises rented for the legation are favored as to local

charges. At Tangier, the house occupied by our representative has

been for many years the property of this government, having been

given for that purpose in 1822 by the Sultan of Morocco. I approve

the suggestion heretofore made, that, in view of the conditions of life

and administration in the Eastern countries, the legation buildings in

China, Japan, Corea, Siam, and perhaps Persia, should be owned and

furnished by the government, with a view to permanency and

security. To this end I recommend that authority be given to accept

the gifts adverted to in Japan and Siam, and to purchase in the other
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countries named, with provision for furniture and repairs. A <M)nsiil-

erable saving in rentals would result."

President Clevel;iiul. annual niessajrc Doc S. iss.".. For. iw\. ]ssr,. xvii.

As to the grant of land made hy Japan, aliovc nuMitioncd. s<"»> I'or. IM.
1885, r>."'>4-5r»(j, ,5(J(»-r)U2, .")()tV-.">07. See. also, infra. .§ s."l.

Expenses of insurance on legation property can not l>e allowed fx.-ci.t Ity

express authority of law. (Mr. Foster. Sec. of State, to Mr. l>eiil.y.

No. 735. July 1, 1802, MS. Inst. China. IV. mu.)

"I am thoroughly convinced that in addition to their Milaries mir

ambassadors and ministers at foreiirn courts should he piovided hy

the government with official residences. The salaries of tlies(> offi-

cers are comparatively snuill an<l in most cases insufficient to pay.

with other necessary expenses, the cost of maintaining household

establishments in kee})ing with iheir imi)oi'tant and (h'licate fimc-

tions. The usefulness of a nation's dij)iouiatic i-epres(>nlative unde-

niably depends much upon the apj)i'oi)riateness of his suri'oundings,

and a country like ours, whik' avoiding unnecessary glitter and

show, shoidd be certain that it does not suHer in its relations with

foreign nations throvigh parsimony and shabbiness in its diplomatic

outfit. These considerations and the other advantages of haxing

fixed and somewhat pernuinent locations for our embassies, would

abundantly jtistify the moderate expenditure necessary to carry out

this suggestion."

President Cleveland, annual message. Dec. 2, lS!t5, For. Kel. ISO.", x.xxvii.

This reconnnendation was rei)eated in President Cleveland's annual

message of Dec. 7, ISOCi.

"I earnestly urge that Congress recast Die approjiriations for tiie main-

tenance of the diplomatic and consular service on a footing connuensu-

rate with the importance of our national interests. \{ every i>ost

where a representative is ne<essary. the salary slionid l>e so graded

as to permit him to live with comfort." (President ("ievejand. amnial

message. Dec. 8. 1885. For. Pel. iSS.".. xvii.i

" Recommendation was made in the last animal messag»\ of Decem-

ber '2, IS*.);"), in favor of |)ro\iding official residences for the aini>a--

sadors and ministers of the Tnitetl Stales at foreign capital-. Sn<li

provision is common in the di|)lomatic administralion of oilier

nations, and se\(M-al important embussies and legal ions in tlii- city

are established in |)remises owned i»y their re--peclive goxcriuiiciii-.

The present custom of thi'owing upon an envoy, often ap|)oiiiic(| lor

a brief, uncertain term, the onerous charge of lea-jng and c(|uip|iiiiL'

a proi)er official residence develops in practice many objcdioii-. per

soiutl in part, but also partly official, owing to the frciiueni •lianire-

of cj[uartert> it entails.
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" The experience of many years shows the advisability, if not the

imperative need, of governmental ownership of our permanent repre-

sentative establishments abroad. There is no question that it will

largely conduce to the more orderly and effective fulfillment of the

purpose of those missions, by affording a degree of permanence,

security, and representative dignity which is obviously lacking when
the haphazard scheme of annual leases by the envoy, and at his

personal cost, is followed.

" To the end of testing the views and conclusions of the Depart-

ment of State by obtaining data in this regard covering the whole

field of our diplomatic representation, each ambassador and minis-

ter has been asked to report upon the cost of a suitable residence in

the capital of the country to which he is accredited, having especial

regard to the proper accommodation of the public offices of the mis-

sion and the security of its archives. Estimates of the necessary

expenditure, based upon such reports, will in due time be submitted

to Congress."

Report of Mr. Olney, Sec. of State, to the President, Dec. 7, 1896, For.

Rel. 180G, xe.

The appropriation for bringing home the remains of deceased

diplomatic and consular officers can not be applied for the purpose of

transferring from the port of arrival, in the United States, to the

place of interment therein, the remains of a naval officer-who has been

acting as naval attache of an American legation, and for the removal

of whose remains to the United States on board a man-of-war the

Navy Department had arranged.

Mr. Bayard, Sec. of State, to Mr. Warner, Aug. 5, 1880. IGl MS. Dom.
Let. 172.

3. Contingent Fund and Secbet Service.

§ 005.

" The allowance to a minister resident of the United States is 4,500

dollars a year for all his personal services and other expenses^ a year's

salary for his outfit, and a quarter's salary for his return. It is

understood that the personal services and other expenses here meant

do not extend to the cost of gazettes and pamphlets transmitted to the

Secretary of State's office, to translating or printing necessary papers,

postage, couriers, and necessary aids to poor American sailors. These

additional cjiarges, therefore, may be in.serted in your accounts; but

no other of any description, unless Avhere they are expressly directed

to be incurred. The salary of your new grade being the same as of

your former one, and your services continued, though the scene of

them is changed, there will be no intermission of salary, the new one

beginning where the former ends, and ending when you shall receive
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notice of your permission to return. P'or the same reason there can
be but one allowance of outfit and return, the former to tak«' place

now, the latter only on your final return.''

Mr. Jefferson, Sec. of State, to Mr. Short. Jnn. 2.'?. 17!)2. MS. In.st

U. States Ministers, I. 11.").

See Mr. .Jefferson. See. for For. Aff., to Sec. of Tresis., Manli I'J, 17!»l, 4
MS. Am. Let. 211.

As to the expenses of the legation at Constantinople, set» Mr. Hayard, Se<'.

of State, to Mr. Cox, No. (17, .Tan. 8, 188<;; aHirnie<l, as to horse hire,

by Mr. Blaine, Sec. of State, to Mr. IIlrs<-h, No. 102, July 1, 1890, AfS.

Inst. Turkey, IV. 353 ; V. 130.

"As to the expense incurred for court mourning, a review of the

course pursued by the Department of State in regfard to contin^rent

allowances shows that none was ever made by it, under that head,

with the single exception of the case of Mr. McLane, to which you

refer, and which you are already informed is regarded by the Presi-

dent as haying been made without sufficient consideration. The
President, before whom your dispatch has been laid, desires me to

state to you that he sees no cause for changing the decision which he

had, with deliberation, adopted on the subject."'

Mr. Forsyth, Sec. of State, to Mr. Stevenson, Aj.r. 1, 1840, MS. Inst. Gr.

Brit. XIV. 302.

The appropriation for the contingent expenses of foreign inter-

course is })laced at the disposal of the executive, who is charged with

the care and management of all our foreign relations. And, as it

has been the practice of our government, from its earliest history,

to interchange presents with the semil)ari)arous nations of Asia and

Africa, and as the executive is vested with a discretion respecting

the manner in which friendly relations with them can 1m' In'st niaiu-

tained, it follows that, if he shall be of opiniou that tlie public

interests will be promoted by tendering a present in return for on«'

received, he may legally do so, and cause (he exj)ense tliereof to be

defrayed from the funds thus i)laced at his disposal.

Mason, At. Gen., 1S4.^», 4 Op. .3.-.S.

The Attorney-GeiK'ral therefore atlviscM that the President niijrht defray

from the appropri;ition in (piestion tlu' cost of nH-astinjr c.innon to 1m«

presented to the Imauin of Muscat, in return for presents riH-eived.

"The usual annual appropriation ' for the contingent expenses of

intercourse Ix'tween the United States and foreign nations* lias been

disbursed since the date of the act of May 1. ISIO. in pursuance of its

provisions. By the third section of (hat act it is j)ro\ idetl : 'That

when any sum or sums of money shall be drawn from the 'I'rt'asiiry.

under any 'aw making approjiriation for the contingent ex|>ens«'s of

intercourse between the United S(ates and foreign nations, the Pre>i-
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dent shall be, and he is hereby, aiithori/A'd to cause the same to be duly
settled, annually, with the accounting officers of the Treasury, in the

manner following, that is to say : By causing the same to be accounted

for, specially, in all instances wherein the expenditure thereof may,
in his judgment, be made j^ublic, and by making a certificate of the

amount of such expenditures as he may think it advisable not to

specify ; and every such certificate shall be deemed a sufficient voucher

for the sum or sums therein expressed to have been expended,'
" Two distinct classes of expenditure are authorized by this law

;

the (me of a public, and the other of a private and confidential charac-

ter. The President in office at the time of the expenditure is made by
the law the sole judge whether it shall be i^ublic or private. Such
sums are to be ' accounted for specially in all instances wherein the

expenditure thereof may, in his judgment, be made public' All ex-

penditures ' accounted for specially ' are settled at the Treasury, upon

vouchers, and not on ' President's certificates,' and, like all other pub-

lic accounts, are subject to be called for by Congress, and are open to

public examination. Had information as respects this class of ex-

penditures been called for by the resolution of the House, it would

have been promptly communicated,
" Congress, foreseeing that it might become necessary and proper to

apply portions of this fund for objects, the original accounts and

vouchers for which could not be ' made public ' without injury to the

public interests, authorized the President, instead of such accounts

and vouchers, to make a certificate of the amount ' of such expendi-

tures as he may think it advisable not to specify,' and have provided

that ' every such certificate shall be deemed a sufficient voucher fof<

the sum or sums therein expressed to have been expended,'

" The law making these provisions is in full force. It is binding

upon all the departments of the government, and especially uj^on the

executive, whose duty it is ' to take care that the laws be faithfully

executed,' In the exercise of the discretion lodged by it in the

executive several of my predecessors have made ' certificates ' of the

amount ' of such expenditures as they have thought it advisable not

to specify,' and upon these certificates, as the (mly vouchers, settle-

ments have been made at the Treasury,"

President Polk, speoijil message. April 20, 1840, Richardson's Messages,

IV. 4.'^2.

"Actuated undoubtedly by considerations of this kind. Congress i>rovided

such a fund, coeval with the organization of the <lovennnent : and

sul)se(iuentiy enacted the law of 1S10 as the permanent law of the

huid. While this law exists in full force, I feel hound hy a high sense

of public iH)licy and duty to observe its provisions, and the uniform

practice of my predecessors under it," (Id. 435.)

o
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