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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi




COUNTY COURTS.

In general, the county courts (so designated by the Constltutlon)
are the same as the probate courts of other states.

CoNsTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111. The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vil



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuTORY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;

Stutsman; Ward; Wells,
vili
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

WILSON O. McCURDY v. LAURA M. BORING and Joseph M.
Williams.

(146 N. W. 730.)

Services rendered — by person not near relation — agreement to pay — pre-
sumption of — compensation. '

1. In an action where a person not a near relative, or otherwise under a
family or social obligation, renders valuable services at the instance and request
of another, the presumption will arise of an agreement to pay the reasonable
value of such services. Where, therefore, one leaves with another his horses,
and instructs such other to sell them as best he can, a presumption will arise
that the latter was intended to be compensated for such services.

Authority to sell property — agency — selling with own property — notes in

payment — division on accounting — cannot dictate — equity — court of.
2. Where a person is authorized to sell the horses of another,.and to take
bankable notes therefor, and sells such horses in conjunction with his own,
taking notes therefor covering sales which include the horses of both persons,
he will not be allowed to dictate as to the division of the notes on an account-
ing, but a court of equity will divide them as appears to it proper and just.

Deed — mortgage — action to have declared — answer — aniount due —

attorneys’ fees — foreclosure.
3. In an action to have a deed declared a mortgage and for an accounting,
27 N. D.—1.
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and in which the answer admits that tiie deed is a mortgage and merely asks
that the court determine the amount due thereon and on such accounting,
no attorneys’ fees for the foreclosure of such mortgage will be allowed, as
such answer does not conmstitute “‘an action or proceeding” for the foreclusure
of a mortgage, as the term is used in § 7176, Rev. Codes 1905.

Evidence — findings — modified.
4. Evidence reviewed, and findings of the trial court as to items of accounting
modified.

Opinion filed February 3, 1914.

Appeal from the District Court of Stutsman County, Burke, J.
Action to quiet title, to have a deed declared a mortgage, and for an

accounting. Findings and judgment for plaintiff and respondent.
Modified.

Statement by Bruce, J. This is an action to have a deed of real
estate declared a mortgage, and for an accounting in relation to a num-
ber of transactions during which, and to secure which, the deed was
given. The answer admits the claim as to the deed being a mortgage,
and even goes so far as to ask for a foreclosure of the same and for
the allowance of attorneys’ fees. The controversy, therefore, is entirely
over the matter of the accounting and the balance due the defendant or
mortgagee thereon. The district judge found and adjudged that the
plaintiff, Wilson O. McCurdy, had a fee title to, and was entitled
to the possession of, the real estate in controversy; that the defendant
Laura M. Boring had no right, title, interest, or lien or encumbrance
in or to the same; and that the defendant Joscph M. Williams had no
right, title, or interest in, or lien or encumbrance upon, said real estate,
except a lien thereon for the payment of and to the extent of $723.18.
He also ordered and adjudged that the defendant Joseph M. Williams
was entitled to the possession of certain notes for $370, $403, $225,
and $300, respectively, which were received in a series of transactions
between the litigants and executed by outsiders. He further ordered,
adjudged, and decrced that the plaintiff, Wilson O. McCurdy, was
entitled to the possession of certain notes in the amount of $100, $100,
$140, $52, $52, as well as of a certain horse. He further ordered
and decreed a sale of the real estate to satisfy the mortgage or lien of



McCURDY v. BORING 3

$723.18, but refused to allow any attorneys’ fees, and ordered that no
costs should be taxed except to the extent of $30, the fees allowed to the
referee in the action, which were to be borne equally by the plaintiff,
Wilson O. McCurdy, and the defendant Joseph M. Williams. The
appeal is prosecuted by the defendant Joseph M. Williams alone, and
a trial de novo is asked by him.,

Knauf & Knauf, for appellant.

Appellant insist that in law and in all good conscience and equity
the appellant is entitled to recover costs, disbursements, and attorneys’
fees. Rev. Codes 1905, §§ 7176-7178; Brown v. Skotland, 12 N. D.
445, 97 N. W. 543.

R. G. McFarland, for respondent.

In an accounting the court will make application of the property
in such a manner as is most in accord with justice and equity, and as
will best protect the rights of both debtor and creditor. 30 Cyc. 1241,
and cases cited.

This is not an action or proceeding having for its object the fore-
closure of a mortgage, and hence the statutory attorneys’ fees provided
in such cases cannot be allowed. Rev. Codes 1905, §§ 7176, 7179;
Brown v. Skotland, 12 N. D. 445, 97 N. W. 543 ; Knapp v. Edwards,
57 Wis. 191, 15 N. W. 140; 1 Enc. Pl & Pr. 102, note 6; 1 Cyc.
449, div. g; 11 Cye. 151, div. (11).

It is the rule that the findings of the trial court will not be disturbed
when they have substantial support in the evidence, even though the
evidence be conflicting. Jasper v. Hazen, 4 N. D. 1, 23 L.R.A. 58, 58
N. W. 454; Paulson v. Ward, 4 N. D. 100, 58 N. W. 792; Dowagiac
Mfg. Co. v. Hellekson, 13 N. D. 257, 100 N. W. 717 ; Smith v. Jensen,
16 N. D. 408, 114 N. W. 306; James River Nat. Bank v. Weber, 19
N. D. 703, 124 N. W. 952.

Bruck, J. (after stating the facts as above). It is conceded that on
August 3, 1907, the plaintiff, McCurdy, executed and delivered to the
defendant Williams a promissory note for $540, secured by a mortgage
" on the real estate in controversy, and due November 20, 1908, with
interest at 8 per cent per annum until due, and without any provision
for interest after due. It is also cstablished by the evidence, if not con-
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ceded by respondent, that on September 10, 1908, the plaintiff mort-
gaged the real estate to Laura Boring to secure his indebtedness on the
$540 note to the defendant Williams and on a $200 note to one John
Knauf; and that on December 20, 1909, the said Laura Boring deeded
the land in question to the defendant Williams; and that the said Wil-
liams agreed that his interest therein should be that of a mortgagee of
the said plaintiff, McCurdy, for the purpose of securing the payment
to him of the $540 note with interest, before mentioned, and the claim
of the said John Knauf, which then amounted to $280.67, and which
the defendant and appellant paid. The controversy ranges entirely
over the question whether such mortgage was also intended to cover
other debts which arose subsequently to the ones in question, and after
the first conveyance to Laura Boring on August 1, 1907; and whether
such debts were owing at all; also whether, at the time of the conveyancc
to Williams, the said Williams paid to the said Laura Boring the sum
of $380 at the instance and request of the said plaintiff, McCurdy; and
whether said mortgage was intended to secure the same; the disputed
items being $650 with interest at 10 per cent from July 1, 1908; $380
with interest at 7 per cent from December 20, 1909; $72 with interest
at 7 per cent from April 1, 1910; $51.20 with interest at 7 per cent
from April 3, 1910; $44.50 with interest at 7 per cent from April 30,
1909; $48 with interest at 7 per cent from December 20, 1909; $35
with interest at 7 per cent from March 30, 1909.

In regard to the $380 item, which it is alleged the defendant Williams
paid to Laura Boring at the request of the plaintiff, on December 20,
1909, there is an irreconcilable conflict in the testimony. Laura Boring
and the defendant Williams swear one way, and the plaintiff, McCurdy,
swears the other. Laura Boring was a confidential clerk of the defend-
ant Williams. The trial judge had the opportunity of seeing these
witnesses face to face, and of studying their demeanor upon the witness
stand. This opportunity we have not had. Our conclusions in the
matter would be a mere guess, and we therefore affirm the holding of
the trial court, who chose to credit the plaintiff, and to hold that the
money was not paid at all, or if paid was not paid with the consent
of the plaintiff so as to be binding upon him.

The same is true of the $650 note. The defendant Williams claims
that it was given for money advanced and horses sold. The plaintiff,
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MecCurdy, on the other hand, claims that it was without any considera-
tion, and was given to cover up the 1908 crop, so that it could not be
taken by his other creditors, and was given although the crop was al-
ready covered by a chattel mortgage securing a note for $352, dated
March 8, 1907, which later was taken up and superseded by the real
estate mortgage for $540, dated August 3, 1907, and before referred to.
Defendant’s counsel seeks to prove that this statement is false, by
showing that the chattel mortgage of March 8, 1907, securing the note
of $352, covered not merely the crop, but horses and stock. We sec
nothing, however, in this point, as, even if the note was afterwards
taken up by the note for $540, before mentioned, the temptation to
secure the crop from creditors would still remain. The reason given
for the new mortgage was that when the first one was given, the crop
had not been planted and had no potential existence. The mortgage
and note, in short, in our opinion, were fraudulent, and both parties
participated in the fraud. If the plaintiff was seeking to rely thereon,
we, perhaps, would give him no relief, as his hands might not be
clean. It is the defendant, however, who is seeking to prove this mort-
gage in his accounting, so there is no reason why the plaintiff shouldl
be charged therewith even though the transaction was fraudulent.
We are, on the other hand, however, fully satisfied that the defendant
is entitled to the commission of $51.20 with interest at 7 per cent from
April 1, 1910, and $44.50 with interest at 7 per cent from April 1,
1909 ; also to the $72 with interest at 7 per cent from April 1, 1910,
claimed for wintering the stock. The rule is elementary that if a person
not a mear relative, etc., renders valuable services at the instance and
request of another, a presumption will arise of an agreement to pay
the reasonable value of such services. It would serve no useful purpose
to recite the evidence at length here, and it is sufficient for us to say
that we are quite satisfied that, though the defendant Williams had
chattel mortgages upon the horses of plaintiff and a mortgage upon his
real estate, a running account was had between them, and both parties
were interested in covering up the property so that they might be securc
from the attacks of other creditors. The chattel mortgages, therefore,
were never foreclosed, nor was there ever at any time any intention or
effort to sell the horses thereunder, nor to sell at sheriff’s sale or for
cash to the highest bidder. Plaintiff merely left his horses with the
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defendant, protected as they were by the chattel mortgages from tlu:
attacks of other creditors, and told the defendant to sell them as best
he could, and authorized him to take bankable paper in his own name
(and this to escape garnishment), but subject to an accounting between
them. If plaintiff should be allowed the privilege of an accounting
against the defendant at all in a case of this kind, where the transac-
tion seems hardly to bear the earmarks of honesty as regards other
creditors, he should certainly be charged with the commissions in ques-
tion.

As far as the $72 item for the feed and care of the horses is con-
cerned, the same considerations apply. As we read even plaintiff’s own
evidence, the horses were left with the defendant to be sold, and an
agrement to pay the reasonable cost of their keep would be implied.

As far as the alleged loans of $48 and $35 respectively by the de-
fendant to the plaintiff are concerned, there is a conflict of evidence.
The evidence of the defendant, however, seems to be corroborated by
other witnesses, and we cannot help believing that the weight of this
evidence was upon his side. We therefore allow him these items.

On the other hand, we find in the proof and the pleadings no founda-
tion for the allowance of $100 to the defendant Williams for expenses
and compensation. We hold, indeed, that the allowance of the com-
missions and the $72 for the keeping of the horses is all that the proof
and the pleadings sustain.

We find no fault with the disposition made by the trial court of the
various notes. Defendant chose to mingle the transactions with his
own, and to take notes covering mixed transactions in which he himself
was interested. He can hardly dictate as to the division. We are quite
satisfied that the application made by the trial court was both proper
and just.

We are of the opinion that the trial court was justified in refusing
the allowance of attorneys’ fees in this case. It is not a case in which
§ 7176, Rev. Codes 1905, applies. The defendant Williams at no
time commenced “an action or proceeding” for the foreclosure of his
mortgage. The plaintiff asked to have the deed declared a mortgage,
and at the same time for an accounting. The answer admitted the fact
that the deed was a mortgage, but at no time asked for its foreclosure.
All that he demanded judgment for was that “said deed be declared a
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mortgage, securing said debts, and that (2) the court determine the
amount due this defendant from said plaintiff in accordance with the
foregoing answer and as set forth therein, and declaring the same to
be due thereunder; (3) for attorneys’ fees in the sum of $150, and
for his costs and disbursements, and for such other and further relief
as may seem meet and just.”

We are satisfied, indeed, that the trial court erred in peremptorily
decreeing a sale of the premises for the amount found by him to be due.
The deed or mortgage was given to secure a running account, which
was in dispute between the parties. An accounting seemed to be nec-
essary, and no sale of the property or foreclosure of the mortgage could
or should have been decreed until (1) the deed had been found to be
a mortgage; (2) the amount owing had been ascertained ; (3) an oppor-
tunity to pay the amount had been afforded.

The judgment of the district court is in all things sustained, save
and except that the said land is decreed to be subject to a lien of $818
with interest thereon at 7 per cent from the 30th day of November,
1910, instead of $723.18, as found by the trial court. In place, also,
of a foreclosure of the said mortgage being decreed, the said amount of
$818 is hereby decreed to be a lien upon said land, which, if not paid
within 30 days from the handing down of the remittitur herein, may
be enforced by a sale of the property under special execution. The
costs of this appeal will be borne by plaintiff and respondent.

BuUEkE, J., being disqualified, did not participate.
On Petition for Rehearing.

Brrcg, J. On the rehearing in this case, we have carefully reviewed
the evidence in regard to the $380 and the $650 items. We now are
of the opinion that the contention of the appellant in regard to these
transactions should be sustained. We find, indeed, that the testimony
of the defendant Williams is quite strongly corroborated by that of
Laura Boring, Henry Boring, and Fulton I. Kaufman. This testimony
we cannot ignore in examining the record as we now do, and are com-
pelled by the statute to do on a trial de novo, and without the chance or

' opportunity of watching the demeanor of the witnesses upon the stand,
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and of forming an estimate as to their honesty except as it appears upon
the printed record.

Our faith, too, in the judgment of the trial court in the present case,
is much shaken by the disclosure of the record that he was called away
at the beginning of the taking of the testimony, and only heard that
which was most disadvantageous to the appellant, the testimony as a
whole being merely read to him by the stenographer.

We now therefore credit the appellant with the two items of $380
and $650 and the interest thereon, and decree the land to be subject
to a lien of $2,010.22, with interest thereon at 7 per cent per annum
from the 30th day of November, 1910, instead of $818, as heretofore
decrced by us, and of $723.18, as decreed by the trial court. If this
sum is not paid within thirty days from the handing down of the re-
mittitur herein, a sale of the property may be enforced under special
execution. The costs of this appeal will be borne by plaintiff and re-
spondent.

THE RED RIVER VALLEY BRICK COMPANY, a Domestic
Corporation, School District No. 59, and The Township of Fal-
coner, of the County of Grand Forks, North Dakota, v. THE
CITY OF GRAND FORKS, a Public Corporation, M. F. Mur-
phy, as Mayor, Sim Miller, as Assessor, and C. J. Evanson, as
Auditor, of the City of Grand Forks.

(145 N. W. 725.)

City = annexing adjacent territory — advisability — wisdom = political
question,
1. The question of the advisability or wisdom of annexing adjacent territory
to an incorporated city is a political question.

Note. — The authorities on the question of the power of the legislature to annex
territory to municipalities are collated in a note in 27 L.R.A, 737.

On the question of discrimination between residents or property owners in terri-
tory anncxed, as to right to defend against annexation of territory to municipality,
see note in 17 L.R.A.(N.S.) 421. And as to who may raise objection that statute
annexing land to cities contains unconstitutional discrimination, see note in 32
L.R.A.(N.S.) 957.
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Authorities of city — requirements of the law — judicial questions.

2. Whether the authorities of an incorporated city have complied with the
law authorizing the annexation of adjacent territory, the effect of irregularities
or omissions in attempting to follow the method of annexation prescribed by
statute, what are the corporate limits of a city, whether it is a corporation,
whether the legislative authority has been exceeded in an attempt to extend
the boundaries, and similar qucstions, are judicial questions.

Proceeding — quo warranto — remedy — city — annexation of territory —
individuals — special interests.
3. A proceeding in the nature of quo warranto, under § 7351, Rev. Codes
1905, was not intended to provide the remedy for an unlawful or irregular
annexation of adjacent territory to an incorporated city, when such proceeding
is instituted by individuals or those having special interest in the subject.

Certiorari — annexation — regularity — record of proceedings — outside
facts.

4. Certiorari is not the proper proceeding by which to test the regularity
and the legality of an attempted annexation of adjacent territory to an incorpo-
rated city, at least not when, among the facts alleged as rendering the pro-
ceedings invalid, are facts outside the record made in the proceedings of the
city authorities.

Injunction — remedy — invalid annexation.
5. Injunction is the appropriate remedy to prevent carrying into effect an
invalid attempt at annexation of territory adjacent to an incorporated city, when
sought by a party having a special interest therein.

School district — township — interest — maintain action.
6. A school district and a township have sufficient interest in a change of
a part of the territory included therein from the school district into the
adjacent city district, and from the township into the adjacent city, by means
of which the taxable real estate in such township and district would be greatly
lessened and the rate of taxation materially increased, to qualify them to
maintain an action to test the validity of the annexation proceedings.

.

Proceedings to test validity of annexation — delay — laches.

7. Under the facts of this case, a delay of less than five months in instituting
proceedings to test the validity of an attempted annexation of adjacent terri-
tory by the city of Grand Forks does not constitute such laches as will defeat
the action.

City — may extend boundaries — resolution — amended resolution — ma-
terial change — invalld — rights of parties.

8. Sec. 2825, Rev, Codes 1905, as amended by chap. 58, Laws of 1909, per-
mits any city to extend its boundaries so as to increase its territory. not to
exceed one half its present area, by resolution of the city council passed by
two thirds of the entire members elect.
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Sec. 2826, as amended by the same act, requires such resolution to be pub-
lished in the manner therein set forth, and copies posted within the territory
proposed to be annexed, and provides that the territory described in such reso-
lution shall be included within, and become a part of the city, unless a written
protest signed by a majority of the property owners in the proposed extension
is filed as therein provided, and that, if such protest is filed, the council shall
hear testimony, make a personal inspection of the territory, when, if in its
opinion such territory ought to be annexed, and if, by resolution passed by two
thirds of the entire members elect, it shall order such territory to be included
within the city, it shall make and cause an order to be made and entered,
describing the territory annexed, whereupon the territory described in such
resolution shall be included in, and become a part of, the city.

The city council of the city of Grand Forks passed a resolution describing
and annexing certain territory to the city. After notice duly given, property
owners filed protests against the annexation, whereupon the original resolution
was amended so as to include materially less territory than described in the
original resolution, and the territory described in the amended resolution was
thereupon declared annexed to the city, without the publication or posting of
any notice of the amendment or of the proposed annexation of the lesser
territory.

It is held that the annexation was rendered invalid by this procedure, for
the reason that the parties interested had no notice of any contemplated annexa-
tion of the territory finally attempted to be annexed, and had no opportunity
to protect themselves and their rights as against such annexation. The change
from one municipality to another, the increase in the rate of taxation, the
added burdens incident to becoming a part of a city, are material to the rights
of the parties affected.

City — annexation of adjacent territory — extraordinary power — statute

- compliance with.

9. The statute referred to, and providing for the anncxation of adjacent
territory to an incorporated city, must be strictly construed under the doctrine
of Stern v. Fargo, 18 N. D. 289, 26 L.R.A.(N.S.) 665, 122 N. W, 403, and
because, if valid, it grants citics most extraordinary power by permitting
them to annex territory in direct opposition to the wishes and protests of all
the people whose interests are to be affected, and because this power is only
granted upon a condition precedent, that the statute shall be complied with.

Opinion filed February 5, 1914,

Action by above-named respondents to enjoin the city of Grand

Forks and its officers from levying and collecting taxes and exercising
jurisdiction over certain territory attempted to be annexed to said
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city. From a judgment of the District Court of Grand Forks County
in favor of plaintiffs the defendants appeal, Hon. C. F. Templeton, J.
Affirmed.

Statement by Bruce, J. The Red River Valley Brick Company, a
domestic corporation, School District No. 59, and the township of
Falconer, of the county of Grand Forks, brought this action against the
city of Grand Forks, its mayor, and auditor. The complaint occupies
about thirty pages and need not be set forth at length. We shall refer
to the facts found by the trial court, which are not seriously in dispute;
in fact, on most of them the parties agree.

The prayer for relief is, “First, that the defendant, the city of Grand
Forks, the officers named, and all other officers, agents, and employees,
be perpetually restrained and enjoined from asserting, exercising, en-
joying, maintaining, or practising any authority, jurisdiction, or power
of any nature whatever, upon or over any of the territory described in
the resolutions herein set forth, and from claiming and asserting the
same to be included within and a part of the said city; second, that the
defendant, Sim Miller, particularly, be perpetually enjoined and re-
strained from assessing, or pretending to assess, or listing for assess-
ment or taxation by the city or Park District or Independent School
District No. 1 of Grand Forks, any of the lands deseribed or embraced
in said resolutions; third, that the said resolutions and all proceedings
had thereunder be adjudged and decreed to be null and void and of
no effect; fourth, for such other and further relief as to the court shall
seem just and equitable ; fifth, for their costs and disbursements herein.”

Defendants first appeared specially and objected to the jurisdiction
of the court on grounds which need not here be mentioned, and later
served an answer. A trial was had and findings of fact made by the
trial court covering the material facts sufficient for an understanding
of the assignments and to lay the foundation for our decision.

It was founded that the township of Falconer was a public corpo-
ration of the state, embracing certain described territory, with an ag-
gregate assessed valuation of real and personal property of $183,517;
that School District No. 59 was a public corporation organized and ex-
isting for school purposes under the laws of the state, and embraced
certain described territory, having an aggregate assessed valuation,
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real and personal, of $181,200, and possessed school and other property
of the value of several thousand dollars, with no indebtedness; that the
city of Grand Forks was a public corporation of the state, duly organ-
ized and existing under the provisions of the Political Code, embracing
certain territory having an area of 1,572.90 acres, with a total assessed
valuation of $4,159,215, an outstanding and unpaid indebtedness of
$418,209, and outstanding, unpaid special improvement warrants ag-
gregating $942,178; that the persons named were the mayor, assessor,
and auditor of the city; that the Red River Valley Brick Corporation
was a domestic corporation, and the owner and in possession of certain
real property deseribed, which at all times concerned had been used for,
and devoted by it to, the purposes of a brickyard, and the manufacture
of brick therein; and that such tract was a part of School District No.
59 and of the township of Falconer, and had never been included in
the city of Grand Forks; that a large amount of machinery and prop-
erty was located therein and used in the manufacture of brick; that
such property had been taxed by School District 59, in the township
of Falconer, and never by the city of Grand Forks; that there were no
dwellings or business houses therein save a small building used a part
of each year in which to shelter and board emplovees; that said plant
was used only about four months in each year, and during the remain-
der of the time stood idle and vacant. Then facts were found showing
that about 10 per cent of such tract was deeply excavated in obtaining
clay, and that 50 or 60 acres thereof were devoted to farming and
pasturage; that at the regular meeting of the city council of Grand
Forks, on April 9, 1911, there was introduced a resolution to incor-
porate certain territory within the city of Grand Forks, and contain-
ing 816.52 acres, of which 771.74 acres were then, and prior thereto
had been, outside the limits of said city; that the land described in said
resolution consisted of at least two separate tracts, belonging to different
owners ; that such resolution was adopted by the city council ; that there-
after the city auditor published such resolution in the official news-
paper on certain named dates, including a description of the property
to be annexed, with a notice fixing the 2d day of Oectober, 1911, as
the time when interested persons might appear and be heard for or
against such extension of the city limits; that copies of such resolution
and notices were posted as required by law, and thereafter a written
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protest signed by a majority of the property owners of the proposed
extension was filed with the city auditor, and a personal inspection
of such territory was made by the city council; that the regular meet-
ing of the council on October 2d was adjourned from October 2d, 1911
to October 23d, 1911, at which time an amendment 1o such resolution
was proposed and adopted, excluding from the territory described in
the original resolution and notice certain described tracts of land, and
the description in the original resolution was amended to conform to
the amendment so adopted, and the resolution so amended was adopted
with a statement of the reasons therefor; that the territory described
in the official resolution consisted of at least two scparate isolated tracts,
not connected with each other, and of many separate tracts belonging
to different owners, and embraced the same territory as described in
the original resolution, less that eliminated by the amendment, and,
as finally adopted, included and embraced 700.89 acres not theretofore
in~luded within the limits of the city.

The court also found that the city of Grand Forks constituted the
Park District of the city of Grand Forks, and also the Independent
School District No. 1, each having powers independent and different
from those of the city of Grand Forks; that each was indebted in enor-
mous sums of money, represented by outstanding bonds and warrants;
that the tax rate of the city of Grand Forks was 19.3 mills, of the
School District 20 mills, of the Park District 2.9 mills, being a total of
42.2 mills; that the tax rate of School District 59 for the same year
was 2.7 mills; that the assessed value of real and personal property in-
cluded within the resolution last named, and taken from School Dis-
trict 59, was $29,308, or 16 per cent of the total assessed value of
property within such district; and that by reason thereof the revenue of
said district would be diminished 16 per cent, and thereby an increasc
of the tax rate therein of 19 per cent would be necessary; that the
assessed value of the real and personal property taken from Falconer
township was $18,439, or 10 per cent of the total assessed valuation
of such township; that thereby the revenue of said township would be
diminished 10 per cent, and its taxing rate increased 11 per cent;
that the taxes upon the property of the Red River Valley Corporation,
plaintiff, would be largely and materially increased thereby; that such
increase would be from less than 6 mills on the dollar to more than 42
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mills on the dollar of their property ; and that it would become liable for
its proportionate share of the outstanding unpaid indebtedness of the
city, Park District, and School District of Grand Forks. The property
of the brick company and portions of the territory of the school dis-
trict and township named were included in the resolution of annex-
ation.

The trial court found from these facts, that the attempted annexation
of territory set forth was null and void and of no effect, and entered a
decree perpetually enjoining the city and its officials from asserting,
exercising, or maintaining any jurisdiction of any nature whatsoever
upon or over such territory.

A number of findings of fact presented by the defendants were re-
fused. They, however, need not be specifically mentioned, as they all
relate to facts going toward the wisdom or propriety of making the an-
nexation.

J. B. Wineman, for appellants.

The complaint and affidavits upon which the injunction issued are
insufficient. Kelly v. Pittsburgh, 104 U. S. 78, 26 L. ed. 658; Oliver
v. Omaha, 3 Dill. 368, Fed. Cas. No. 10,499 ; Burnett v. Sacramento,
12 Cal. 84, 73 Am. Dec. 518; Dixon v. Mayes, 72 Cal. 166, 13 Pac.
471; Linton v. Athens, 53 Ga. 588; Cary v. Pekin, 88 Ill. 154, 30 Am.
Rep. 543; Stilz v. Indianapolis, 55 Ind. 515; Logansport v. Seybold,
59 Ind. 225; Perkins v. Burlington, 77 Iowa, 553, 42 N. W. 441;
Ford v. North Des Moines, 80 Iowa, 626, 45 N. W. 1031; 1 Cooley,
Taxn. 3d ed. 245, 246.

Equity will not enjoin the collection of a municipal tax by injunction
where the taxing power has been exercised within the limits of the law.
Groft v. Frederick City, 44 Md. 67; Manly v. Raleigh, 57 N. C. (4
Jones, Eq.) 370; Graham v. Greenville, 67 Tex. 62, 2 S. W. 742;
High, Inj. 4th ed. 521, 522; Continental Hose Co. v. Mitchell, 15 N.
D. 145, 105 N. W. 1108; Ogle v. Belleville, 238 Ill. 389, 87 N. E.
354.

Such proceeding does not lie where the tax is not due, and where
there is no threat to collect it. TInsurance Co. of N. A. v. Bonner, 24
Colo. 220, 49 Pac. 366; Troutman v. McClesky, 7 Tex. Civ. App.
561, 27 S. W. 173, 22 Cyec. 775, 776; Logansport v. Seybold, 59 Ind.
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225; Glover v. Terre Haute, 129 Ind. 593, 29 N. E. 412; Kuhn v.
Port Townsend, 12 Wash. 605, 29 L.R.A. 445, 50 Am. St. Rep. 911,
41 Pac. 923; Union P. R. Co. v. Cheyenne (Union P. R. Co. v. Ryan)
113 U. S. 516, 28 L. ed. 1098, 5 Sup. Ct. Rep. 601.

Nothing that can be remedied by a suit at law will justify or author-
ize an injunction. State R. Tax Cases, 92 U. S. 575, 23 L. ed. 669;
Arkansas Bldg. & L. Asso. v. Madden, 175 U. S. 269, 44 L. ed. 159,
20 Sup. Ct. Rep. 119; Lyon v. Alley, 130 U. S. 177, 32 L. ed. 899, 9
Sup. Ct. Rep. 480; Milwaukee v. Keefller, 116 U. S. 219, 29 L. ed. 612,
6 Sup. Ct. Rep. 372 ; Minneapolis, St. P. & S. Ste. M. R. Co. v. Dickey
County, 11 N. D. 107, 90 N. W. 260; Schaffner v. Young, 10 N. D.
245, 86 N. W. 733; St. Anthony & D. Elevator Co. v. Bottineau County
(St. Anthony & D. Elevator Co. v. Soucie) 9 N. D. 346, 50 L.R.A.
262, 83 N. W. 212; Chicago & N. W. R. Co. v. Rolfson, 23 S. D. 405,
122 N. W. 344.

The plaintiffs have pursued the wrong remedy. Quo warranto was
their proper remedy. State ex rel. Fletcher v. Osburn, 24 Nev. 187,
51 Pac. 839; State ex rel. Anderson v. Tillamook, 62 Or. 332, 124
Pac. 638; State ex rel. French v. Cook, 39 Or. 377, 65 Pac. 89 ; State
v. Millis, 61 Or. 245, 119 Pac. 763 ; People ex rel. Warren v. York, 247
I11. 591, 93 N. E. 401 ; Osborn v. People, 103 Ill. 224 ; Blake v. People,
109 Ill. 504; Keigwin v. Drainage Comrs. 115 Ill. 347, 5 N. E. 575;
Evans v. Lewis, 121 Ill. 478, 13 N. E. 246; Bodman v. Lake Fork
Special Drainage Dist. 132 Ill. 439, 24 N. E. 630; People ex rel.
Wood v. Jones, 137 Ill. 35, 27 N. E. 294; People ex rel. Sibley v.
Dver, 205 I1l. 575, 69 N. E. 70; Shanley v. People, 225 Ill. 579, §0
N E. 277. .

A private individual will not be permitted to attack the incorporation
collaterally and contend that it is not valid. Forsythe v. Hammond,
142 Ind. 503, 30 L.R.A. 576, 40 N. E. 267, 41 N. E. 950 ; Indianapolis
v. McAvoy, 86 Ind. 587; Kuhn v. Port Townsend, 12 Wash. 605, 29
L.R.A. 443, 50 Am. St. Rep. 911, 41 Pac. 923; State ex rel. Lowe v.
Henderson, 145 Mo. 329, 46 S. W. 1076 ; School Dist. v. State, 29 Kan.
57 ; State ex rel. Brown v. Pierre, 15 S. D. 559, 90 N. W. 1047; Coe v.
Gregory, 53 Mich. 19, 18 N. W, 541; McCain v. Des Moines, 128 Iowa,
331, 103 N. W. 979 ; Mendenhall v. Burton, 42 Kan. 570, 22 Pac. 558.

Laches may defeat any right to attack. State v. Leatherman, 38
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Ark. 81; State ex rel. West v. Des Moines, 96 Iowa, 521, 31 L.R.A.
186, 59 Am. St. Rep. 381, 65 N. W. 819.

Injunction is not the remedy by which to test the legality of the
organization of a municipality. 2 High, Inj. 4th ed. p. 1239; St.
Anthony & D. Elevator Co. v. Bottineau County (St. Anthony & D.
Elevator Co. v. Soucie) 9 N. D. 346, 50 L.R.A. 262, 83 N. W. 212;
Schaffner v. Young, 10 N. D. 253, 86 N. W. 733; Topcka v. Dwyer,
70 Kan. 244, 78 Pac. 417, 3 Ann. Cas. 239; 1 Dill. Mun. Corp. 5th
ed. 617; Wilecox v. Tipton, 143 Ind. 241, 42 N. E. 614; Kuhn v.
Port Townsend, 12 Wash. 605, 29 L.R.A. 445, 50 Am. St. Rep. 911,
41 Pac. 925; Frace v. Tacoma, 16 Wash. 69, 47 Pac. 220; People v.
Ontario, 148 Cal. 625, 84 Pac. 207; Whittaker v. Venice, 150 I1l. 195,
37 N. E. 241; People ex rel. Cooney v. Peoria, 166 Ill. 517, 46 N. E.
1075; McCain v. Des Moines, 174 U. S. 177, 43 L. ed. 939, 19 Sup.
Ct. Rep. 644; Glaspell v. Jamestown, 11 N. D. 88, 88 N, W. 1023;
State ex rel. Walker v. McLean County, 11 N. D. 360, 92 N. W. 385;
Ward v. Gradin, 15 N. D. 653, 109 N. W. 57; Ogle v. Belleville, 238
T1l. 389, 87 N. E. 354; Trumbo v. People, 75 Ill. 561; Nunda v.
Chrystal Lake, 79 Ill. 311; Geneva v. Cole, 61 Ill. 397 ; People ex rel.
Huck v. Newberry, 87 Ill. 41; Alderman v. School Directors, 91 Ill.
179 ; Osborn v. People, 103 Ill. 224; People ex rel. Goedtner v. Ped-
erson, 220 Il 554, 77 N. E. 251.

An information in the nature of quo warranto is the proper proceed-
ing to try the question of the legality of the annexation of territory to
a municipal corporation. 2 Bailey, Habeas Corpus & Special Remedy,
p- 1305; 32 Cyec. 1424; People ex rel. Adams v. Oakland, 92 Cal. 611,
28 Pac. 807; People ex rel. Cooney v. Peoria, 166 I1l. 517, 46 N. E.
1075 ; People v. Maynard, 15 Mich. 463; State ex rel. Childs v. Crow
Wing County, 66 Minn. 519, 35 L.R.A. 745, 68 N. W. 767, 69 N. W,
925, 73 N. W. 631; State ex rel. Crow v. Fleming, 147 Mo. 1, 44 S. W.
758; State ex rel. Brown v. Westport, 116 Mo. 582, 22 S. W. 888;
State ex rel. Brown v. McMillan, 108 Mo. 153, 18 S. W, 784; East
Dallas v. State, 73 Tex. 371, 11 S. W. 1030; State ex rel. Fullerton
v. Des Moines City R. Co. 135 Towa, 694, 109 N. W. 867 ; State ex rel.
Harmis v. Alexander, 129 Iowa, 539, 105 N. W. 1021; State v. In-
dependent School Dist. 29 Iowa, 264; People ex rel. Warren v. York,
247 111 591, 93 N. E. 400; McCain v. Des Moines, 128 Iowa, 331,
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103 N. W. 979; People v. Ontario, 148 Cal. 625, 84 Pac. 205; State
ex rel. West v. Des Moines, 96 Iowa, 521, 31 L.R.A. 186, 59 Am. St.
Rep. 381, 65 N. W. 818; Stuart v. School Dist. 30 Mich. 69; Menden-
hall v. Burton, 42 Kan. 570, 22 Pac. 558; St. Louis v. Shields, 62
Mo. 247; State ex rel. Hoya v. Dunson, 71 Tex. 65, 9 S. W. 103;
Harness v. State, 76 Tex. 566, 13 S. W. 535; Butler v. Walker, 98
Ala. 338, 39 Am. St. Rep. 61, 13 So. 261; State ex rel. Cole v. New
Whatecom, 3 Wash. 7, 10, 27 Pac. 1020; State ex rel. Anderson v.
Tillamook, 62 Or. 332, 124 Pac. 641; Velasquez v. Zimmerman, 30
Colo. 355, 70 Pac. 420; McDonald v. Rehrer, 22 Fla. 198; State ex
rel. Walker v. McLean County, 11 N. D. 356, 92 N. W. 385; Ward
v. Gradin, 15 N. D. 649, 109 N. W. 57,

The validity of the incorporation can be determined only in a suit
for that purpose in the name of the state, or by some individual under
the authority of the state, who has a special interest. Topeka v. Dwyer,
70 Kan. 244, 78 Pac. 417, 3 Ann. Cas. 239 ; School Dist. v. Fremont
County, 15 Wyo. 73, 86 Pac. 24, 11 Ann. Cas. 1058 ; Keech v. Joplin,
157 Cal. 1, 106 Pac. 222 ; Reclamation Dist. v. McPhee, 13 Cal. App.
382, 109 Pac. 1106 ; Metcalfe v. Merritt, 14 Cal. App. 244, 111 Pac.
505; Constitution v. Chestnut Hill Cemetery Asso. 136 Ga. 778, 71
S. E. 1037 ; People ex rel. Wies v. Bowman, 247 T1l. 276, 93 N. E. 244;
People ex rel. Vaughn v. Welch, 252 I1l. 167, 96 N. E. 991; School
Dist. v. Jones, 229 Mo. 510, 129 S. W. 705; Stout v. St. Louis, I. M.
& S. R. Co. 142 Mo. App. 1, 125 S. W. 230; School Dist. v. Young,
152 Mo. App. 304, 133 S. W. 143; O’Brien v. Schuneider, 88 Neb. 479,
129 N. W. 1002 ; Prankard v. Cooley, 147 App. Div. 145, 132 N. Y.
Supp. 289; 147 App. Div. 935, 132 N. Y. Supp. 1143; Ex parte
Keeling, 54 Tex. Crim. Rep. 118, 130 Am. St. Rep. 884, 121 S. W,
605; Ex parte Koen, 58 Tex. Crim. Rep. 279, 125 S. W. 401; Coff-
man v. Goree Independent School Dist. — Tex. Civ. App. —, 141
S. W. 132,

Neither are such proceedings subject to collateral attack. Hatch v.
Consumers’ Co. 17 Idaho, 204, 40 L.R.A.(N.S.) 263, 104 Pac. 670;
Ogle v. Belleville, 238 Ill. 389, 87 N. E. 353, 143 Ill. App. 514; Peco-
ple ex rel. Warren v. York, 247 Ill. 591, 93 N. E. 400; Johnson v.
Indianapolis, 174 Ind. 691, 93 N. E. 17; Meffert v. Brown, 132 Ky.
1201, 116 S. W, 779, 1177 ; Powell v. Scranton, 39 Pa. Super. Ct. 488;

27 N. D.—2.
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Missouri, K. & T. R. Co. v. Bratcher, 54 Tex. Civ. App. 10, 118 S. W.
1091; State ex rel. West v. Des Moines, 96 Iowa, 521, 31 L.R.A.
186, 59 Am. St. Rep. 381, 65 N. W. 818; Topeka v. Dwyer, 70 Kan.
244, 78 Pac. 417, 3 Ann, Cas. 239; Albia v. O’'Harra, 64 Iowa, 297,
20 N. W. 444; Powell v. Greensburg, 150 Ind. 148, 49 N. E. 955;
Schriber v. Langlade, 66 Wis. 616, 29 N. W. 547, 554; Sage v. Platts-
mouth, 48 Neb. 558, 67 N. W. 455; People v. Smith, 131 Mich. 70,
90 N. W. 666 ; People ex rel. Quisenberry v. Ellis, 253 Ill. 369, 97 N.
E. 697, Ann. Cas. 19134, 589; 1 Dill. Mun. Corp. 4th ed. art. 43a;
Blackwell v. Newkirk, 31 Okla. 304, 121 Pac. 270, Ann. Cas. 1913E,
441; Clement v. Everest, 29 Mich. 22; Atchison, T. & S. F. R. Co.
v. Wilson, 33 Kan. 223, 6 Pac. 281; Quint v. Hoffman, 103 Cal. 506,
37 Pac. 514, 777; Reclamation Dist. v. Turner, 104 Cal. 335, 37 Pac.
1039 ; Metcalfe v. Merritt, 14 Cal. App. 244, 111 Pac. 506; People
ex rel. Longress v. Board of Education, 101 I1l. 308, 40 Am. Rep. 196;
State ex rel. Fletcher v. Osburn, 24 Nev. 187, 51 Pac. 839; State ex
rel. Brown v. Wilson, 216 Mo. 215, 115 S. W. 567; School Directors
v. School Directors, 135 Ill. 464, 28 N. E. 50; State ex rel. Childs v.
Crow Wing County, 66 Minn. 519, 35 L.R.A. 745, 68 N. W. 767, 69
N. W. 926, 73 N. W. 631; People ex rel. Scrafford v. Gladwin County,
41 Mich. 647, 2 N. W. 904; Laws 1879, chap. 14, § 25; State v. Brad-
ford, 32 Vt. 50; People ex rel. Kingsland v. Clark, 70 N. Y. 518;
Chesshire v. People, 116 Ill. 493, 6 N. E. 486; Comp. Laws, 5348,
Subdiv, 3; Territory ex rel. District Attorney v. Armstrong, 6 Dak.
296, 50 N. W. 832.

Even certiorari would be a proper remedy. State ex rel. Johnson
v. Clark, 21 N. D. 517, 131 N. W. 715, 6 Cyc. 745.

The plaintiffs are guilty of laches. Valparaiso v. Gardner, 97 Ind.
1, 49 Am. Rep. 416; Johnson v. Indianapolis, 16 Ind. 227; Newman
v. Sylvester, 42 Ind. 106; Madison v. Smith, 83 Ind. 502; Swift v.
Williamsburgh, 24 Barb. 427; Black v. Brinkley, 54 Ark. 372, 15 S.
W. 1030; Coler v. Dwight School Twp. 3 N. D. 249, 28 L.R.A. 649,
55 N. W. 587; State ex rel. Minot v. Willis, 18 N. D. 76, 118 N. W,
320; Greenficld School Dist. v. Hannaford Special School Dist. 20 N.
D. 393, 127 N. W. 499,

The plaintiffs are estopped by their laches and acquiescence. 28
Cye. 214, and cases cited ; People v. Maynard, 15 Mich. 463 ; Jameson
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v. People, 16 Ill. 257, 63 Am. Dec. 304; Speer v. Kearney County, 32
C. C. A. 101, 60 U. S. App. 38, 88 Fed. 762; State ex rel. Walker v.
MecLean County, 11 N. D. 356, 92 N. W. 388; State ex rel. Madderson
_v. Nohle, 16 N. D. 168, 125 Am. St. Rep. 628, 112 N. W. 141; State
ex rel. West v. Des Moines, 96 Iowa, 521, 31 L.R.A. 186, 59 Am.
St. Rep. 381, 65 N. W. 818; State v. Leatherman, 38 Ark. 81; People
ex rel. Atty. Gen. v. Alturus County, 6 Idaho, 418, 44 L.R.A. 122, 55
Pac. 1067; School Dist. v. State, 29 Kan. 62; Yankton County v.
Klemisch, 11 S. D. 170, 76 N. W. 312; State ex rel. Minot v. Willis,
18 N. D. 76, 118 N. W. 820.

Two or more taxpayers of a district, having no unity of interest ex-
cept such as is common to all the taxpayers, cannot maintain such ac-
tion. Wood v. Bangs, 1 Dak. 179, 46 N. W. 586.

The city council had the right to amend the original resolution in
the manner done. When the legislature gives power to a public body
to do a certain public act, it follows that such public body has power
to do all things at any and all times necessary to carry out such pur-
pose. Catterlin v. Frankfort, 87 Ind. 50 ; Peru v. Bearss, 55 Ind. 577;
Windman v. Vincennes, 58 Ind. 480; Chandler v. Kokomo, 137 Ind.
295, 36 N. E. 847; Crume v. Wilson, 104 Ind. 583, 4 N. E. 169;
Coolman v. Fleming, 82 Ind. 117; Burns v. Simmons, 101 Ind. 557,
1 N. E. 72; Metty v. Marsh, 124 Ind. 18, 23 N. E. 702; McKeen
v. Porter, 134 Ind. 483, 34 N. E. 223; Wilcox v. Tipton, 143 Ind. 241,
42 N. E. 616.

Plaintiffs cannot take advantage of an irregularity which in no way
is injurious to them. People ex rel. Peck v. Los Angeles, 154 Cal. 220,
97 Pac. 312; People ex rel. Warren v. York, 247 Ill. 591, 93 N. E.
400; People ex rel. Cuff v. Oakland, 123 Cal. 598, 56 Pac. 445; State
ex rel. Brown v. Westport, 116 Mo. 582, 22 S. W. 888; McQuillin,
Mun. Ord. 314.

Geo. R. Robbins and Geo. A. Bangs, for respondent.

The plaintiff, to maintain quo warranto, must have a private inter-
est in the action and in the subject-matter thereof ; he must have a claim
to the office or franchise. Wishek v. Becker, 10 N. D. 63, 84 N. W,
590 ; Jenness v. Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B,
675.

Quo warranto is not the proper proceeding under the circumstances
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of this case. High, Extr. Leg. Rem. 618; 2 Spelling, Extr. Relief, §
1802; People ex rel. Farrington v. Whitcomb, 55 11l. 172; Stultz v.
State, 65 Ind. 492 ; North Birmingham v. State, 166 Ala. 122, 139 Am.
St. Rep. 17, 52 So. 202, 21 Ann. Cas. 1123 ; Delphi v. Startzman, 104
Ind. 344, 3 N. E. 937; Lutien v. Kewaunee, 143 Wis. 242, 126 N. W,
662, 127 N. W. 942.

Injunction is the proper and adequate remedy. 28 Cye. 212; 20
Am. & Eng. Enc. Law, 1154; 1 High Inj. §§ 547-1254; 1 McQuillin,
Mun. Ord. § 288; 2 Spelling, Extr. Relief, § 1802; High, Extr. Leg.
Rem. § 618; Pueblo v. Stanton, 45 Colo. 523, 102 Pac. 512; North
Birmingham v. State, 166 Ala. 122, 139 Am. St. Rep. 17, 52 So. 202,
21 Ann. Cas. 1123 ; Macon v. Hughes, 110 Ga. 795, 36 S. E. 247 ; Ros-
well v. Ezzard, 128 Ga. 43, 57 S. E. 114; Hyde Park v. Chicago, 124
I1l. 156, 16 N. E. 222; East Springfield v. Springfield, 238 Ill. 534, 87
N. E. 349 ; Morgan Park v. Chicago, 255 Ill. 190, 99 N. E. 388, Ann.
Cas. 1913D, 399; Delphi v. Startzman, 104 Ind. 343, 3 N. E. 937;
Stultz v. State, 65 Ind. 492 ; Layton v. Monroe, 50 La. Ann. 121, 23 So.
99; Dees v. Lake Charles, 50 La. Ann. 356, 23 So. 382; Pittsburg’s
Appeal, 79 Pa. 317; Sample v. Pittsburg, 212 Pa. 533, 62 Atl. 201;
Lutien v. Kewaunee, 143 Wis. 242, 126 N. W. 662, 127 N. W. 942;
Wilton v. Pierce County, 61 Wash. 386, 112 Pac. 386 ; Morris v. Nash-
ville, 6 Lea, 337.

Equity will take jurisdiction, and an injunction will issue to pre-
serve the status pending the rearrangement of territorial boundaries of
subordinate governmental agencies. State ex rel. Miller v. Miller, 21
N. D. 324, 131 N. W. 282; State ex rel. Dorgan v. Fisk, 15 N. D.
219, 107 N. W. 191; Brown v. Trent, 36 Okla. 239, 128 Pac. 893;
Morrill v. Morrill, 20 Or. 96, 11 L.R.A. 155, 23 Am. St. Rep. 97,
25 Pac. 362 ; Burke v. Inter-State Sav. F. & L. Asso. 25 Mont. 315, 87
Am. St. Rep. 416, 64 Pac. 879.

Certiorari was not the proper remedy, for it would only have brought
up the record to the district court. Rev. Codes 1905, § 7810; Re
Evingson, 2 N. D. 184, 33 Am. St. Rep. 768, 49 N. W. 733; State ex
rel. Johnson v. Clark, 21 N. D. 517, 131 N. W. 715; 6 Cyc. 789; 4
Enc. Pl & Pr. 12; State ex rel. Keller v. County Ct. 135 Mo. App. 143,
116 S. W. 14; Highway Comrs. v. Smith, 217 Ill. 250, 75 N. E. 396.
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Many other matters dehors the record are here involved. Lutien v.
Kewaunee, 143 Wis. 242, 126 N. W. 662, 127 N. W. 942.

The mere fact that there may be a remedy at law is not in itself
suflicient ground for refusing relief by injunction. 1 High. Inj. § 30,
p- 47; J. K. & W. H. Gilerest Co. v. Des Moines, 128 Towa, 49, 102
N. W. 831; Hall v. Dunn, 52 Or. 475, 25 L.R.A.(N.S.) 193, 97 Pac.
811; Guernsey v. McHaley, 52 Or. 555, 98 Pac. 158; Dumont v. Peet,
152 Towa, 524,132 N. W. 955 ; Lutien v. Kewaunee, 143 Wis. 242, 126
N. W. 662, 127 N. W. 942.

The plaintiffs are not guilty of laches, but have been diligent in the
protection of their rights. 24 Cyec. 840; 22 Cye. 7717.

The township and school district are trustees of the governmental
functions of the state within this territory, and as such have full right
to protect themselves from unlawful interference therein. Iyde Park
v. Chicago, 124 I1l. 160, 16 N. E. 222; Cicero v. Chicago, 182 Ill. 301,
55 N. E. 351; East Springfield v. Springfield, 238 Ill. 534, 87 N. E.
349 ; Morgan Park v. Chicago, 255 Ill. 190, 99 N. E. 388, Ann. Cas.
1913D, 399; Laws of 1911, chap. 266, § 37; Rev. Codes 1905, §§
3058-3060; Greenfield School Dist. v. Hannaford Special School Dist.
20 N. D. 393, 127 N. W. 499,

The city must exercise the powers delegated to it strictly according
to the prescribed methods. All doubts are resolved against the city.
Stern v. Fargo, 18 N. D. 296, 26 L.R.A.(N.S.) 665, 122 N. W. 403.

Where a person attempts to enforce a right grounded in or flowing out
of an oftice, he must show a legal right to such office. 8 Am. & Eng.
Enc. Law, 2d ed. 804.

The filing of the plat or map was an essential part of the annexation
proccedings. The failure to file the plat creates the presumption that
the Jaw has not been complied with, and the city has failed to overcome
stich presumption. Rev. Codes 1905, §§ 2827, 7313; Galehouse v.
Minneapolis, St. P. & S. Ste. M. R. Co. 22 N. D. 615, 47 L.R.A.(N.S.)
965, 135 N. W. 189; State ex rel. Johnson v. Ely, 23 N. D. 619, 137
N. W. 834; Abbott, Trial Ev. p. 24, § 3; 20 Am. & Eng. Enc. Law,
2d ed. 748, 760 and 767; Hudson v. Green Hill Seminary Corp. 113
11l. 626; Shaffner v. St. Louis, 31 Mo. 272; Hopkins v. Kansas City,
St. J. & C. B. R. Co. 79 Mo. 98; Orrick School Dist. v. Dorton, 125
Mo. 439, 28 S. W. 765; Re Brooklyn W. & N. R. Co. 72 N. Y. 249;
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Brooklyn Steam Transit Co. v. Brooklyn, 78 N. Y. 530; New York
Cable Co. v. New York, 104 N. Y. 43, 10 N. E. 332; Harbeck v.
Toledo, 11 Ohio St. 219; Welker v. Potter, 18 Ohio St. 85; Chicago
City R. Co. v. Allerton, 18 Wall. 233, 21 L. ed. 902; Tulare Irrig.
Dist. v. Shepard, 185 U. S. 1, 17, 46 L. ed. 773, 22 Sup. Ct. Rep. 531.

The governmental computations shall be conclusive or prima facie
evidence of the area of the governmental subdivisions. They are con-
clusive as between the government and private parties; between pri-
vate parties, after title has passed, they are prima facie correct. Heald
v. Yumisko, 7 N. D. 422, 75 N. W. 807 ; Black v. Walker, 7 N. D. 414,
75 N. W. 787; Radford v. Johnson, 8 N. D. 182, 77 N. W. 601;
Nystrom v. Lee, 16 N. D. 561, 114 N. W. 478.

Courts will take judicial notice of the area as computed by the gov-
ernment. Rev. Codes 1905, § 7319, subdivs. 48, 49 and 51; 2 Enc.
Ev. 972, and 976 ; Blair v. Brown, 17 Wash. 570, 50 Pac. 483; Key-
stone Mills Co. v. Peach River Lumber Co. — Tex. Civ. App. —, 96
S. W. 64; Christ v. Fent, 16 Okla. 375, 84 Pac. 1074; Smith v. Rich,
37 Mich. 549 ; Beeman v. Black, 49 Mich. 598, 14 N. W. 560.

The area of the city must be more than 1,632 acres to warrant the
annexation of the area embraced within the original resolution, which
was 816.52 acres. Stern v. Fargo, 18 N. D. 296, 26 L.R.A.(N.S.) 665,
122 N. W. 403.

The power to incorporate cities and villages carries the implied
limitation that the territory so to be incorporated must be suitable
for the purpose. Cooley, Const. Lim. Tth ed. p. 221; State ex. rel.
Childs v. Minnetonka, 57 Minn. 526, 25 L.R.A. 755, 59 N. W. 972;
State ex rel. Childs v. Fridley Park, 61 Minn. 146, 63 N. W. 613;
State ex rel. Railroad & W. Comrs. v. Minneapolis & St. L. R. Co.
76 Minn. 469, 79 N. W. 510; State ex rel. Douglas v. Holloway, 90
Minn. 271, 96 N. W. 40; State ex rel. Young v. Harris, 102 Minn. 340,
13 L.R.A.(N.S.) 533, 113 N. W. 887, 12 Ann. Cas. 260; Chicago &
N. W. R. Co. v. Oconto, 50 Wis. 189, 6 N. W. 607; State ex rel. Hol-
land v. Lammers, 113 Wis. 411, 86 N. W. 677, 89 N. W. 501; Fenton
v. Ryan, 140 Wis. 353, 122 N. W. 756.

The addition of an undue amount of land not used for city purposes
would render the extension unreasonable. State ex rel. Childs v. Minne-
tonka, 57 Minn. 526, 25 L.R.A. 755, 59 N. W. 972; State ex rel. Childs
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v. Fridley Park, 61 Minn. 146, 63 N. W. 613; State ex rel. Railroad &
W. Comrs. v. Minneapolis & St. L. R. Co. 76 Minn. 469, 79 N. W.
510; State ex rel. Douglas v. Holloway, 90 Minn. 271, 96 N. W. 40;
State ex rel. Young v. Harris, 102 Minn. 340, 13 L.R.A.(N.S.) 533,
113 N. W. 887, 12 Ann. Cas. 260; Chicago & N. W. R. Co. v. Oconto,
50 Wis. 189, 6 N. W. 607; Smith v. Sherry, 50 Wis. 210, 6 N. W,
561; State ex rel. Holland v. Lammers, 113 Wis. 398, 411, 86 N. W.
677, 89 N. W. 501; Fenton v. Ryan, 140 Wis. 353, 122 N. W. 756;
State ex rel. Patterson v. McReynolds, 61 Mo. 203; State ex rel.
Hammond v. Dimond, 44 Neb. 160, 62 N. W. 498; Vestal v. Little
Rock, 54 Ark. 321, 11 L.R.A. 778, 782, 15 S. W. 891, 16 S. W. 291;
People ex rel. Shumway v. Bennett, 29 Mich. 451, 18 Am. Rep. 107;
Cooley, Const. Lim. 7th ed. p. 721; East Dallas v. State, 73 Tex. 370,
11 S. W. 1030 ; State ex rel. Taylor v. Edison, 76 Tex. 302, 7 L.R.A.
733, 13 S. W. 263; Ewing v. State, 81 Tex. 177, 16 S. W. 872; State
ex rel. Major v. Kansas City, 233 Mo. 162, 134 S. W. 1007.

Lands used for hay are lands used for farming purposes. 3 Words
& Phrases, 2695 ; Re Drake, 114 Fed. 231 ; State v. Kennedy, 98 N. C.
657, 4 S. E. 47; 19 Cyc. 456; Worley v. Naylor, 6 Minn. 192, Gil.
123 ; People ex rel. Rogers v. Caldwell, 142 Tll. 441, 32 N. E. 691;
Williams v. Chicago & N. W. R. Co. 228 Ill. 597, 81 N. E. 1133;
6 Words & Phrases, 5228.

The amended or final resolution passed by the city council is entirely
different from the original resolution, and has never been adopted.
Peru v. Bearss, 55 Ind. 576 ; Wilcox v. Tipton, 143 Ind. 241, 42 N. E.
614 ; Pittsburg’s Appeal, 79 Pa. 317.

The legislature cannot delegate its power to make a law; but it can
make a law to delegate a power to determine some fact or state of
things upon which the law makes, or intends to make, its own action
depend. Glaspell v. Jamestown, 11 N. D. 88, 88 N. W. 1023 ; Locke’s
Appeal, 72 Pa. 498, 13 Am. Rep. 716; State ex rel. Dome v. Wilcox,
45 Mo. 464,

The annexation of territory to a city, or the extension of the bounda-
ries thereof, in law is the incorporation of the annexed territory. State
ex rel. Johnson v. Clark, 21 N. D. 526, 131 N. W. 715; Glaspell v.
Jamestown, 11 N. D. 86, 88 N. W. 1023; Dill. Mun. Corp. 5th ed.
355; Topeka v. Dwyer, 70 Kan. 244, 78 Pac. 417, 3 Ann. Cas. 239;




24 27 NORTH DAKOTA REPORTS

People ex rel. Scholler v. Long Beach, 155 Cal. 604, 102 Pac. 664;
Ex parte Pritz, 9 Iowa, 30; McGregor v. Baylies, 19 Iowa, 43; State
ex rel. West v. Des Moines, 96 Towa, 521, 31 L.R.A. 186, 59 Am. St.
Rep. 381, 65 N. W. 818.

The law in question is special, private, and local legislation. Cooley,
Const. Lim. 7th ed. 163, 166 and 171 ; State v. Copeland, 66 Minn. 315,
34 L.R.A. 777, 61 Am. St. Rep. 410, 69 N. W. 27; Pacific Junction
v. Dyer, 64 Towa, 38, 19 N. W. 862 ; State v. Williams, 158 N. C. 610,
40 L.R.A.(N.S.) 279, 73 S. E. 1000; State ex rel. Bump v. Omaha &
C. B. R. & Bridge Co. 113 Iowa, 30, 52 L.R.A. 315, 86 Am. St. Rep.
357, 84 N. W. 983,

Boundaries of a city or municipality are essential; they must he
clearly and accurately defined. 20 Am. & Eng. Enc. Law, 2d ed. 1145;
Roswell v. Ezzard, 128 Ga. 43, 57 S. E. 114; Warren v. Branan, 109
Ga. 835, 35 S. E. 383; Western P. R. Co. v. Southern P. Co. 80 C. C.
A. 606, 151 Fed. 376 ; Little Rock v. Parish, 36 Ark. 172; People ex
rel. Adams v. Oakland, 92 Cal. 611, 28 Pac. 807.

The defining of the territory fixing the boundaries thereof is a legis-
lative act. Glaspell v. Jamestown, 11 N. D. 86, 88 N. W. 1023;
State ex rel. Johnson v. Clark, 21 N. D. 526, 131 N. W. 715; State
ex rel. Holland v. Lammers, 113 Wis. 416, 86 N. W. 677, 89 N. W.
801.

The acts of the council were illegal and void. Prince George's
County v. Bladensburg, 51 Md. 465 ; Elliott v. Detroit, 121 Mich. 611,
84 N. W. 820; State ex rel. Mueller v. Thompson, 149 Wis. 488, 43
L.R.A.(N.S.) 339, 137 N. W. 20, Ann. Cas. 1913C, 774.

In changing the boundaries of a municipal corporation, the legis-
lative power is exercised; it is an incident of incorporation, and an
amendment to the charter. Glaspell v. Jamestown, 11 N. D. 86, 83 N.
W. 1023; State ex rel. Johnson v. Clark, 21 N. D. 517, 131 N. W.
715; Topeka v. Dwyer, 70 Kan. 244, 78 Pac. 417, 3 Ann. Cas. 239;
People ex rel. Scholler v. Long Beach, 155 Cal. 604, 102 Pac. 664,
Ex parte Pritz, 9 Towa, 30; McGregor v. Baylies, 19 Towa, 43; State
ex rel. West v. Des Moines, 96 Iowa, 521, 31 L.R.A. 186, 59 Am. St.
Rep. 381, 65 N. W. 818.

The legislature may not delegate its legislative power, except as to
local matters, to muni-ipal corporation for local self-government.
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Const. § 25; Cooley, Const. Lim. 7th ed. 65, 165 and 261; 8 Cye. 830;

’

Erskine v. Nelson County, 4 N. D. 66, 27 L.R.A. 696, 58 N. W. 348;
Doberty v. Ransom County, 5 N. D. 1, 63 N. W. 148; Glaspell v.
Jamestown, 11 N. D. 86, 88 N. W. 1023 ; State ex rel. Rusk v. Budge,
14 N. D. 532, 105 N. W. 724; Morton v. Holes, 17 N. D. 154, 115 N.
W. 256 ; People ex rel. Bolt v. Riordan, 73 Mich. 508, 41 N. W. 482;
State ex rel. Atty. Gen. v. O’Neill, 24 Wis. 153 ; Dowling v. Lancashire
Ins. Co. 92 Wis. 63, 31 L.R.A. 112, 65 N. W. 738; Re North Mil-
waukee, 93 Wis. 616, 33 L.R.A. 638, 67 N. W. 1033 ; State ex rel. Wil-
liams v. Sawyer County, 140 Wis. 634, 123 N. W. 248; State v. Great
Northern R. Co. 100 Minn. 445, 10 L.R.A.(N.S.) 250, 111 N. W. 289;
State ex rel. Young v. Brill, 100 Minn. 499, 111 N. W. 294, 639, 10
Ann. Cas. 425 ; Brenke v. Belle Plaine, 105 Minn. 84, 117 N. W. 157;
Merchants’ Exch. v. Knott, 212 Mo. 616, 111 S. W. 565 ; State v. Butler,
105 Me. 91, 24 L.R.A.(N.S.) 744, 73 Atl. 560, 18 Ann. Cas. 484;
State ex rel. Hahn v. Young, 29 Minn. 474, 9 N. W. 737; State ex
rel. Luley v. Simons, 32 Minn. 540, 21 N. W. 750; Bowles v. Landaff,
59 N. H. 192; Gould v. Raymond, 59 N. H. 276; Re Griner, 16 Wis.
424; Smith v. Janesville, 26 Wis. 291; Slinger v. Henneman, 38 Wis.
504 ; Ryan v. Outagamie County, 80 Wis. 336, 50 N. W. 340; Dowling
v. Lancashire Ins. Co. 92 Wis. 63, 31 L.R.A. 112, 65 N. W. 738;
Re North Milwaukee, 93 Wis. 616, 33 L.R.A. 638, 67 N. W. 1033;
State ex rel. Adams v. Burdge, 95 Wis. 390, 37 L.R.A. 157, 60 Am.
St. Rep. 123, 70 N. W. 347; Adams v. Beloit, 105 Wis. 363, 47 L.R.A.
441, 81 N. W. 869; State ex rel. Boycott v. LaCrosse, 107 Wis. 654,
84 N. W. 242; State ex rel. Holland v. Lammers, 113 Wis. 398, 86
N. W. 677, 89 N. W. 501; Borgman v. Antigo, 120 Wis. 296, 97 N.
W. 936; State ex rel. Milwaukee Medical College v. Chittenden, 127
Wis. 468, 107 N. W. 500; Nash v. Fries, 129 Wis. 120, 108 N. W.
210; State ex rel. Faber v. Hinkel, 131 Wis. 103, 111 N. W. 217;
Minneapolis, St. P. & S. Ste. M. R. Co. v. Railroad Commission, 136
Wis. 14€¢, 17 L.R.A.(N.S.) 821, 116 N. W. 905 ; State ex rel. Williams
v. Sawyer County, 140 Wis. 634, 123 N. W. 248; State ex rel. Van
Alstine v. Frear, 142 Wis. 320, 125 N. W. 961, 20 Ann. Cas. 633;
State ex rel. Mueller v. Thompson, 149 Wis. 488, 43 L.R.A.(N.S.)
339, 137 N. W. 20, Ann. Cas. 1913C, 774

Under the constitutional authority, it is universally held that the



26 27 NORTH DAKOTA REPORTS

charter cannot authorize its own amendment so as to provide for the
annexation of territory; the general law enacted by the legislature
controls. People ex rel. Connolly v. Coronado, 100 Cal. 571, 35 Pac.
162; People ex rel. Cuff v. Oakland, 123 Cal. 598, 56 Pac. 445;
Fragley v. Phelan, 126 Cal. 383, 58 Pac. 923 ; People v. Ontario, 148
Cal. 625, 84 Pac. 205; People ex rel. Peck v. Los Angeles, 154 Cal.
228, 97 Pac. 311; People ex rel. Scholler v. Long Beach, 155 Cal.
604, 102 Pac. 664; State ex rel. Snell v. Warner, 4 Wash. 773, 17
L.R.A. 263, 31 Pac. 25; State ex rel. Anderson v. Tillamook, 62 Or.
332, 124 Pac. 637; Thurber v. McMinnville, 63 Or. 410, 128 Pac. 43;
Landess v. Cottage Grove, 64 Or. 155, 129 Pac. 537.

A conditional or alternative law must be complete in itself, and not
leave a question of public policy or legislative discretion to any person
or board. Cooley, Const. Lim. Tth ed. 164; Glaspell v. Jamestown,
11 N. D. 86, 88 N. W. 1023; State ex rel. Rusk v. Budge, 14 N. D.
532, 105 N. W. 724 ; Morton v. Holes, 17 N. D. 154, 115 N. W. 256;
State v. Great Northern R. Co. 100 Minn. 445, 10 L.R.A.(N.S.) 250,
111 N. W. 289; State ex rel. Williams v. Sawyer County, 140 Wis.
634, 123 N. W. 248; Re North Milwaukee, 93 Wis. 617, 33 L.R.A.
638, 67 N. W. 1033; State ex rel. Pearson v. Hayes, 61 N. H. 264;
Locke’s Appeal, 72 Pa. 498, 13 Am. Rep. 716; Paterson v. Society for
Establishing Useful Manufactures, 24 N. J. L. 395.

The act in question grants to the city the power to absorb and dis-
solve adjacent municipalities. It is in violation of the rights of the
inhabitants of such adjacent territory. Cooley, Const. Lim. 7th ed.
65, 165 and 261; Vallelly v. Park Comrs. 16 N. D. 25, 15 L.R.A.
(N.S.) 61,111 N. W. 615; Morton v. Holes, 17 N. D. 154, 115 N. W.
256 ; People ex rel. Shumway v. Bennett, 29 Mich. 451, 18 Am. Rep.
107; People ex rel. Bolt v. Riordan, 73 Mich. 508, 41 N. W. 482;
State ex rel. Pearson v. Hayes, 61 N. H. 264; Gould v. Raymond, 59
N. H. 276. ‘

Searpineg, Ch. J. (after stating the facts as above). The appellants
submit six reasons why it is contended that the judgment should be
reversed : .

1. That the question is political, and therefore not cognizable ju-,
dicially,
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In general, the method and desirability of extending corporate limits
are legislative questions. They relate to the public interests, and wheth-
er they will be subserved by the creation of a municipality or the ex-
tension of its limits, and, in so far as the expediency or wisdom of the
annexation in question was involved, the legislature delegated the power
to determine such questions, under certain limitations, to the city coun-
cil of Grand Forks; but those questions are at most only indirectly in-
volved in the present proceeding.

The question as to whether the power conferred upon the city council
has been legally exercised, whether the statute under which it acts
is constitutional, what the effect of any irregularities or omissions in
pursuing the method prescribed by the statute may be, and other
similar questions, are for judicial determination. The creation or
extension is a legislative or political function, but courts may deter-
mine what are the corporate limits already established, whether what is
claimed to be a corporation is a corporation, and whether the legislative
authority has been exceeded by the city in its attempts to extend its
boundaries. Glaspell v. Jamestown, 11 N. D. 86, 88 N. W. 1023.
To the cited case we make reference for a more exhaustive discussion
of this question, which need not be repeated here. In the case at bar,
the main questions, and those only which we find it necessary to decide,
relate to the validity of the proceedings, and not to the policy of annexa-
tion, hence this point cannot be sustained. See also Pueblo v. Stanton,
45 Colo. 523, 102 Pac. 512.

2. The next point made by appellant is that questions for deter-
mination in this action are not proper subjects for consideration in
equity; in other words, that either quo warranto or certiorari is the
proper remedy, and that injunction cannot be availed of.

(a) As to quo warranto. Sec. 7351, Rev. Codes 1905, says: ‘“An
action may be commenced by the state, or any person who has a special
interest in the action, against the parties offending, in the following
cases: 1. When any person shall usurp, intrude into, or unlawfully
hold or exercise any public office, civil or military, or any franchise
within this state, or any office in a corporation created by the authori-
ties of thisstate. . . . 7 The relators are duly elected and qualified
officials of the city of Grand Forks. They are not usurpers in the offi-
ces which they fill. Neither have they. intruded themselves into such
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offices, and there is no claim that they are unlawfully holding or exer-
cising the offices to which they were elected, and for which they quali-
fied. No one has asserted a right to fill the same offices or either of
them.

The substance of the respondents’ contention is that the complaint
alleges that they exceeded their jurisdiction by doing, and threatening
to do, franchise acts beyond the limits of the city of Grand Forks, over
territory claimed by respondents to have been illegally annexed to that
city; that they are charged with going outside the limits of the city of
Grand Forks to exercise their offices, to wit, into territory belonging
in a certain township and a separate school district, and upon premises
of private individuals, the result of which will be that the domicil of
residents of the territory attempted to be annexed will be changed from
the municipality of Falconer township into the city of Grand Forks, and
from School District 59 into the school district comprised in the city;
that thereby their relations to municipal affairs will be changed, and
the burden of taxation enormously increased, and all without warrant
of law, or at least without compliance with the law which has been en-
acted, fixing the methods to be pursued to bring about such changes.

We are of the opinion that the section in question, which is the
one relating to proceedings in the nature of quo warranto, was not in-
tended to correct an abuse of excess in the use of an office or fran-
chise; that the legislative intent was to provide a method of removing
one from an office, who was a usurper therein, and to prevent the usur-
pation of a franchise; that is, to prevent the exercise of a franchise
not in existence. These officials and their acts are not of such charac-
ter as to bring them within the terms of this section, but if the pro-
ceedings by which it is claimed the additional territory was annexed to
the city of Grand Forks are invalid, they are simply going outside the
territory over which they have jurisdiction, and performing acts under
color of law which are unofficial and void, if not ratified.

Our conclusions are supported by the consideration of other sec-
tions of our Code. Secc. 7353 provides for setting forth the name of
the person rightfully entitled to the office, in addition to the other
allegations of the complaint in quo warranto, with a statement of the
right of such person to the office, and for the arrest of the usurper.
Sec. 7354 provides that in every such case judgment shall be rendered
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upon the right of the defendant and also upon the right of the party
so alleged to be entitled, or only upon the right of the defendant, as
justice shall require. This latter phrase is undoubtedly incorporated
in the section with reference to actions wherein the court may find that
neither party is entitled to the office. Sec. 7355 provides for the quali-
fication of the complainant when he is found to be entitled to the
office, and for his making a demand for the books and papers belong-
ing to the office from which he may have been excluded. Sec. 7356
makes the defendant in such case, if he refuses or neglects to deliver
the official property on demand, guilty of a misdemeanor, and provides
how the prevailing party shall be put in possession. Other sections,
which need not be here referred to, have more or less bearing upon the
subject, and shed some light on it.

The identical question involved in the case at bar was passed upon
in North Birmingham v. State, 166 Ala. 122, 139 Am. St. Rep. 17,
52 So. 202, 21 Ann. Cas. 1123. Proceedings in the nature of quo
warranto were brought in the name of the state on the relation of private
citizens against the city of North Birmingham and its officers, to test
the validity of the extension of the corporate limits made by an order
and decree of the probate court. Sec. 5453 of the Code of 1907 of
Alabama was identical in substance with § 7351, Rev. Codes 1905 of
North Dakota. In that case the information and proof showed that the
respondents were legal officers of North Birmingham, and the complaint
was that they were exceeding their jurisdiction by doing, or threatening
1o do, charter or franchise acts beyond the limits of North Birmingham,
over territory which it was claimed had been illegally annexed to North
Birmingham. The court says: ‘“This would not be the unlawful hold-
ing or exercise of a public oftice, or the unlawful holding or exercise
of a franchise. They are properly in office, and the franchise that they
are using is not questioned, nor are the acts complained of unauthorized.
They are merely charged with going beyond the limits of jurisdiction
in the exercise of an office of franchise. Sec. 5453 was not intended
to correct a mere abuse or excessive use of an office or franchise, but to
remove a usurper from an office or to prevent the use of a franchise
which did not exist. . . . The manifest purpose of the present in-
formnation is to test the validity of the annexation of certain territory
to North Birmingham, and to restrain the respondents from exercising
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acts over same,—not to oust them from the exercise of a franchise.

. . If the respondents are exceeding their jurisdiction or authority,
this may be checked by an appropriate proceeding, but not by a quo
warranto to test their title to an office or right to a franchise. Here,
the franchise exists, and the respondents are only charged with an
excessive use of same, and are sought to be enjoined from using same
in a certain way, and not that they be ousted from said franchise. . . .
It seems well settled by the great weight of authority that where city
authorities assume to exercise mere corporate powers beyond the terri-
torial boundaries of the corporation, the remedy is not quo warranto,
but injunction.”

In Lutien v. Kewaunee, 143 Wis. 242, 126 N. W. 662, 127 N. W.
942, the same question was also passed upon. It was there said “quo
warranto is manifestly inappropriate.”

We do not decide whether the state might institute and maintain
proceedings in the nature of quo warranto directed at the city of Grand
Forks as a corporation, as this is not an action by the state, but one
by parties having a special interest in the subject.

(b) It is manifest that certiorari is not the proper remedy. The
writ of certiorari goes to the record made by the inferior court, board,
or tribunal, and if, as in the case at bar, facts are alleged which may be
essential to a determination of the proceeding outside the record, they
cannot be reached by the writ. In the instant case, the complaint
alleges numerous acts and facts not disclosed by the record of the
proceedings in the city council of Grand Forks. Among such ques-
tions are the area of the original city and the area of the included
tracts, as the statute fixes a limit of the amount of territory which may
be annexed with relation to the territory included in the city, and the
question as to the character of the territory is also raised, that is,
whether farming, pasturing, or what.

In Lutien v. Kewaunee, supra, it was held that certiorari would not
reach the question of the number of electors and landowners in the
annexed district, which, under the Wisconsin statute, was a material
question.

(¢) From what has already been said relating to the writs of quo
warranto and certiorari, it is evident that injunction is a proper remedy.
That it is so is supported by numerous authorities, which we need not
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review at great length. We, however, make reference to a few of the
many.

In Lutien v. Kewaunee, supra, the question arose as to the legality
of an attempted annexation of territory to the city of Kewaunee. Own-
ers of real estate in the annexed territory brought suit on behalf of
themselves and of other property owners and taxpayers similarly sit-
uated, to enjoin the city officials from levying any taxes upon their real
estate, and from exercising any acts of jurisdiction over the territory
sought to be annexed, and to enjoin the city clerk from making out
and delivering a tax roll and tax warrant including such real estate,
and the city treasurer from collecting or attempting to collect taxes on
the same. What were claimed to be jurisdictional defects in the pro-
ceedings were alleged as grounds for the action prayed for, and that
learned court held that the remedy was in equity, and cited authorities
sustaining its conclusions. The reasoning and conclusion of that court
sustains the right of the plaintiff brick company to maintain the action
in the case at bar.

See also High on Injunctions, § 1254. That author lays down the
rule that where the proceedings of a municipal corporation, in the annex-
ation of adjacent territory to the municipality, are in excess of the
corporate power and authority, they may be enjoined at the suit of a
citizen and taxpayer whose taxes would be increased by the proposed
action, and that property owners of such territory, suing in behalf of
themselves and all others similarly situated, may enjoin such illegal
annexation, both upon the ground of preventing illegal taxation and to
prevent a change of the property of citizens from the territorial limits
of one municipality or political body to those of another, and that, when
the proceedings of a board of municipal officers for annexing contiguous
territory are wholly void by reason of noncompliance with the statute
conferring the jurisdiction, taxes assessed upon the land may be en-
joined.

McQuillin, on Municipal Corporations, vol. 1, § 288, states that
citizens and taxpayers may institute the appropriate proceeding to test
the legality of the annexation or detachment of territory, e. g., injunec-
tion; that when a petition for annexation is not signed as required by
statute, the property owner within such territory may enjoin the exe-
cution of an ordinance for an election founded upon the petition; that
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taxpayers may test the validity of proceedings annexing territory by
injunction against the collection of taxes on their property by the
city.

It is held in Pueblo v. Stanton, 45 Colo. 523, 102 Pac. 512, that
proceedings for the annexation of territory, exceeding the corporate au-
thority, will be enjoined at the suit of the property owner. See also
Wilton v. Pierce County, 61 Wash. 386, 112 Pac. 386.

In Pittsburg’s Appeal, 79 Pa. 317, it is held that a private citizen
may maintain a bill to restrain the city from carrying into operation
an ordinance to annex territory to the city. That court says: “The
right of a private citizen to maintain a bill such as that upon which
shis case is founded is hardly open for argument. So many are the
cases in which such bills have been sustained, one might suppose this
matter to be no longer open for debate.” That court refers to certain
cases, and says that it was held “that the interest of a taxpayer, when
money is to be raised by taxation or expended from the treasury, is
sufficient to entitle him to maintain a bill to test the validity of the
law which proposes the assessment or expenditure. If, then, such an
interest be sufficient to enable one to test the validity of an election
law, which at most could increase his tax to but a trifling degree, a
fortiori shall one like the plaintiff, who is threatened by most burden-
some impositions, have the power thus to inquire into the right by
which the councils of Pittsburg propose to act in subjecting his person
and property to their jurisdiction, for the purposes of municipal gov-
ernment and taxation.”

In Sample v. Pittsburg, 212 Pa. 533, 62 Atl. 201, the legality of a
proposed annexation of the city of Allegheny to the city of Pittsburg was
passed upon, and it was held that citizens and taxpayers of Allegheny
city might maintain a bill in equity to restrain the city of Pittsburg
and its municipal officers from taking any proceedings under the act of
April 20, 1905, to annex the city of Allegheny to the city of Pittsburg.

In Roswell v. Ezzard, 128 Ga. 43, 537 S. E. 114, it is held that, at
the instance of a resident citizen and taxpayer, equity will restrain pro-
ceedings instituted under color of law, but which are illegal, the effect
of which is designed to change his domicil from one political sub-
division to another. The court said: “A court of equity will not
turn a deaf ear to his complaint that the municipality, under color of
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law, is attempting to change his domicil, and require him to meet each
new condition resulting from such attempt, by a separate proceeding,
« « . when all of these and sundry other complications may be avoided
by the grant of an injunction.”

See also High, Extr. Legal Rem. § 618, and Layton v. Monroe,
50 La. Ann. 121, 23 So. 99; 28 Cyc. 212; Delphi v. Startzman, 104
Ind. 343, 3 N. E. 937; Osmond v. Smathers, 62 Ne¢b. 509, 87 N. W.
310; Eskridge v. Emporia, 63 Kan. 368, 65 Pac. 694; Windham v.
Vincennes, 58 Ind. 480.

In Delphi v. Startzman, 104 Ind. 343, 3 N. E. 937, it was held that,
where the complainant was secking to prevent the city from carrying
into effect an illegal order for the annexation of territory within which
his lots were situated, there was an attempt to interfere with property
rights under color of legal authority, and that injunction was the ap-
propriate remedy.

In Hyde Park v. Chicago, 124 Ill. 156, 16 N. E. 222, the valid-
ity of an attempted annexation of the village of Hyde Park to the city
of Chicago was considered and passed upon, and it was held that, in-
asmuch as the property of an unincorporated village was in the nature
of a trust fund, which the corporate authorities held for the use of
the public, and any unlawful interference with it was calculated to
inflict irreparable injury upon the community, it presented a clear
case for equitable relief. That injunction will lie, see also East Spring-
field v. Springfield, 238 Ill. 534, 87 N. E. 349; and Morgan Park v.
Chicago, 255 Ill. 190, 99 N. E. 388, Ann. Cas. 1913D, 399.

The above are a few of the authorities sustaining the contention of
respondent that injunction is a proper remedy in the case at bar. We
have examined all the authorities cited by appellant, a few of which
are more or less in point, and it may be conceded that there is a conflict
in the authorities, largely by reason of a failure on the part of some
courts to make pertinent distinctions. Although we deem the great
weight of authority to sustain the contention of respondent, we do not
need to go outside the decisions of own court on the question. We have
only done so because of the careful and extensive investigation the sub-
ject has been given by counsel and the elaborate arguments made.

We deem Farrington v. New England Invest. Co. 1 N. D. 102, 45 N.
W. 191, and Northern P. R. Co. v. McGinnis, 4 N. D. 494, 61 N. W,

27 N. D.—3.
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1032, in point, so far as tax proceedings relating to taxes on real prop-
erty are in question, but the recent case of Baker v. LaMoure, 21 N. D).
140,129 N. W. 464, is direct authority sustaining our conclusion. It was
there held that an allegation showing in effect that a proposed assess-
ment against the plaintifl’s property would be illegal was sufficient to
show that the plaintiff had such interest as to entitle him to the inter-
position of a court of equity, inasmuch as, if not restrained, his prop-
erty would be encumbered by a lien in excess of what it would be if the
council had not exceeded its authority. See also Minnecapolis, St. .
& S. Ste. M. R. Co. v. Dickey County, 11 N. D. 107, 90 N. V.
260; Schaffner v. Young, 10 N. D. 245, 86 N. W. 733, wherein it is
held that courts of equity will intervene, cven in personal property
cases, where a tax is imposed by officers acting outside of their terri-
torial jurisdiction.

We conclude that plaintiffs sought the remedy applicable to the facts
pleaded in this case.

3. It is urged by appellant that plaintiffs have, by their delay
in instituting these proceedings, acquiesced in the action of the city
council to such an extent as to estop them from asserting that thev
have not been legally incorporated within the city limits of Grand
Forks. The resolution of annexation was adopted October 23, 1911.
This proceeding was instituted on the 11th of March, 1912. We find
no acts done by the city or its officials in the meantime of sufficient
importance to justify the court in holding that a delay of little over
four and one-half months in instituting the proceedings estops the plain-
tiffs. In determining this question, consideration must be given, not
only to tle time which elapsed, but to the acts dene by the city and its
officials, and the seriousness of the injury complained of by the plain-
tiffs. The city prepared and filed a map, and enacted an ordinance,
including the annexed territory in certain election precincts, and called
an election, but this suit was commenced before the election. We hold
that plaintiffs were not estopped.

4. It is next urged that School Distriet 59 and the township of
Falconer are not proper parties plaintiff. This question is really
immaterial, because it is clear that the brick company is a proper plain-
tiff, and if one of the parties is so, then the action cannot be dis-
missed, but on the authority of the Illinois cases heretofore cited, we
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sre satisfied that both the school district and the township, as such,
had sufficient interest in the matter in controversy to sustain the right
to complain. It would reduce their revenue, and raise the rate of
taxation materially, and as to the school district might seriously inter-
fere with the conduct of the schools by reducing the number of pupils
and otherwise disarranging its affairs.

5. The next and most serious question raised is as to the validity
of the acts of the city council in the attempted annexation. Under
§ 2825, Rev. Codes 1905, as amended by chap. 58, Laws of 1909, any
city may so extend its boundaries as to increase its territory, not to
exceed one half its present area, by resolution of the city council passed
by two thirds of the entire members elect.

Sce. 2826 of the same chapter requires the resolution referred to to
be published in the manner therein set forth, and copies thereof to be
posted in five of the most conspicuous places within the territory pro-
posed to be annexed, and authorizes and provides that the territory de-
geribed in such resolution shall be included within, and become a
part of, the city, unless a written protest signed by a majority of the
property owners of the proposed extension is filed with the city clerk or
auditor within ten days after the last publication of such resolution.
It further provides that, if such written protest is filed, the council shall
hear testimony offered, make a personal inspection of the territory,
when, if it is the opinion that such territory ought to be annexed, and
if, by resolution passed by two thirds of the entire members elect, it
shall order such territory to be included within the city, it shall then
make and cause an order to be made and entered, describing the terri-
tory annexed, whereupon the territory described in such resolution shall
be included and become a part of the city, with the proviso that, if the
greater portion of such territory is used for farming and pasturage pur-
~ poses, then such territory shall not be annexed.

It appcars in this case that, after the adoption of the preliminary
resolution, the publication and posting of the notices required, protests
were signed and filed. The matter was considered, a personal inspection
made by the council, whereupon, without further notice, a resolution
was adopted amending the original resolution by striking out a con-
siderable portion of the territory therein described and included, and
the resolution as so amended was in substance adopted in the manner
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provided by the statute. The question is, Was it not necessary to
publish and post notices of the proposed extension of the boundaries
of the city, after the protests were filed and heard on the original con-
templated extension, and describing the territory actually annexed?
Incidentally, and preiiminary to a determination of this question, we
may observe that this court has heretofore announced its construction
of the law regarding the powers of cities. In Stern v. Fargo, 18 X.
D. 289, 26 L.R.A.(N.S.) 665, 122 N. W. 103, we held it to be well
settled that incorporated cities have only the following powers: 1,
Those granted in express words; 2, those necessarily implied or incident
to the powers expressly granted; 3, those essential to the declared ob-
jects and purposes of the corporation, not simply convenient, but indis-
pensable; 4, that doubtful claims of power, or doubt or ambiguity in the
terms used by the legislature, are resolved against the corporation. And
equally applicable is the language of this court in the recent case of
State ex rel. Minehan v. Meyvers, 19 N. D. 804, 124 N. W. 701, wherein
it was said: “It must be borne in mind that the procecdings for the
division of a county and the organization of new counties are strietly
statutory, and no intendment can be indulged in their favor. It is no
doubt true that the statute must receive a liberal construction to the
end that the legislative intent may be given effect, but where such intent
is reasonably apparent, it is incumbent upon those who seek to inter-
fere with existing county organizations by the creation of new coun-
ties, to at least substantially conform to the requirements of the statute.”
It would thus appear that, if there is any ambiguity in the language of
§ 2826, it should be resolved against the power of the city; but our
determination of this question need not rest upon this conclusion.

It is a fundamental element of American jurisprude: e that parties
are entitled to notice and hearing before their situation can be changed
in a legal proceeding to their detriment, and before they can be deprived
of their property or other rights. It can hardly be doubted that, with
the change from one municipality to another, the increase in the rate of
taxation which would necessarily follow, and the added burdens inci-
dent to becoming a part of a city as compared with those incident to
the township, are material to the rights of the parties affected. They
were given notice by the council of a contemplated change, and an
opportunity was afforded them to enter their protest. This they did,
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but their protests only related to the territory first proposed for annexa-
tion to the city. Those protests were presumably made by those ob-
jecting to the inclusion of the territory described in the notice. We
cannot presume that their objections were the same that they would
have been, had the original notice only included the territory described
in the final resolution. Neither can we assume that other parties might
not have objected to the inclusion of the territory included in the smaller
acreage, who did not object to the total. They had a right to protest
against the acts which were in fact consummated by the council. They
never had such an opportunity. They were not notified that only a
fraction of the territory as advertised was to be annexed. They had no
opportunity to protest as to that territory. By the change the eity council
lost jurisdicetion, if it ever acquired it, to make the annexation. It
did so without notice to those interested in the contemplated annexation.
Nutice of the contemplated change did not furnish notice of the change
made.

This statute, if valid, grants to cities most extraordinary power, by
permitting eity councils to annex territory in direct opposition to the
wishes and protests of all the people whose interests are to be affected,
and if there is reason for a strict construction of any statute, it may
certainly be found in a case of this kind, and the city should be re-
quired to give the interested parties such, and all the notice that the
statute prescribes, as a prerequisite to a valid annexation.

The city has attempted to exert against the complainants the power
derived from a statute and granted upon a condition, which condition
is, that the conditions precedent preseribed by the statute shall be com-
plied with. This is essential. The fact that the resolution, as at first
adopted, included a small portion of territory already within the limits
of the city, doubtless by mistake, is immaterial. It included other
territory which was not within the city limits at that time, and which
was not included in the final action of the city council. No order has
been made by the council annexing the territory covered by the original
resolution, and of which the interested parties had notice, and the fact
that the members of the eity council acted in good faith, which is not
denied, is immaterial. The statute is that, “if no written protest is
filed, the land therein described becomes a part of the city.”  “Therein
deseribed” relates to the original resolution, and the description of
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land which it contains and which is given in the notice published and
posted. When the resolution is attempted to be amended and the acreage
changed, the council is acting upon a different proposition from the
one which the owners and taxpayers have been given an opportunity
to protect themselves against.

Nowhere in the statutory provision do we find anything indicating
that anything different from the whole of the territory as to which
notice is given may be substituted for that contained in the notice and
resolution. Under the proviso we find that, if the character of a por-
tion of said territory consists of land used for farming or pasturage
purposes, “then” said territory shall not be annexed. This refers to the
whole territory proposed for annexation, and, as we have heretofore indi-
cated, the fact that if farming lands were included in the original reso-
lution in a sufficient quantity to defeat the annexation, parties aware
of that fact might, for that reason alone, refrain from going to the
trouble of entering a protest, which they would have done, had it not
been included. It would have been a simple matter for the legislature
to have clearly indicated its intention to grant to the city the power to
annex part only of land described, if it had intended to grant this power.
Tt has not done so. In further support of our conclusion, see Peru v.
Bearss, 55 Ind. 576, where it is held that, inasmuch as the entire pro-
ceedings for annexation of contiguous territory to incorporated citics
are statutory procecdings, to make them operative and give them va-
lidity, it is essentially necessary that all proceedings be in strict con-
formity with the provisions and requirements of the statute.

For the reasons stated, it is clear to the members of this court,
that the attempted annexation was invalid, and that the judgment of
the trial court should be affirmed. Respondents suggest and argue other
reasons for sustaining the judgment, and particularly and strenuously
argue that the statute under which the attempt to annex was made
is unconstitutional. In view of our conclusions stated above, it is
unnecessary to pass upon other questions, and, while we entertain seri-
ous doubts of the validity of the statute, we cannot, with propriety,
under the precedents, pass upon this, when not necessary to do so. )
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DAKOTA SASH & DOOR COMPANY v. HELENA W. BRINTON,
d. W. Brinton, J. R. Waters, Harriet Dvorak.

(145 N. W. 594.)

Mechanics’ lien — foreclosure action — answer — cross complaint — assert-
ing lien — may also foreclose.
In a mechanics’ lien foreclosure action a party defendant may, under § 6245,
Rev. Codes 1905, by answer or cross complaint, assert and procure foreclosure
of a lien upon the premises in suit; and this independent of any relief sought
against the plaintiff, and even though such defendant admits the claim of the
plaintiff in its entirety. Section 6860, Rev. Codes 1905, defining the requisites
of counterclaims, has no application to causes of action voluntarily joined
or consolidated under § 6245, Rev. Codes 1905, defining procedure under
mechanics’ lien foreclosures.

Opinion filed February 10, 1914.

From a judgment of the District Court of Billings County, now
Golden Valley County, Crawford, J., entered after motion to strike,
and the subsequent overruling of a demurrer of the owner defendant,
the owner appeals.

Affirmed.

R. M. Andrews, for appellants.

A counterclaim must be such a claim in favor of the defendant and
against the plaintiff, between whom a several judgment might be had
in the case. Rev. Codes 1903, § 6860; 1 Pom. Code Rem. §§ 752-755,
pp- 816-820; Sutherland, Pl. & Pr. § 627, p. 373, lines 1, 11, § 628,
lines 1, 2, and portion of 3, and cases cited.

The defendant could not in this action ask for and obfain affirmative
relief against plaintiff. Pom. Code Rem. §§ 752, 753; Rev. Codes
1905, § 6860.

Stambaugh & Fowler, for respondents.

This is an equitable action, and the relief sought by defendant is
cquitable relief. Sykes v. First Nat. Bank, 2 S. D. 242, 49 N. W,
1058 ; McCormack v. Phillips, 4 Dak. 506, 34 N. W. 47; Finlayson v.
Crooks, 47 Minn. 74, 49 N. W, 398, 645; Volker-Scowecroft Lumber
Co. v. Vance, 36 Utah, 346, 24 L.R.A.(N.S.) 321, 103 Pac. 970, Ann.
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Cas. 19124, 124; Davis v. Alvord, 94 U. S. 545, 24 L. ed. 283, 9
Mor. Min. Rep. 384; Curnow v. Happy Valley Gravel & H. Co.
68 Cal. 262, 9 Pac. 149; Gilchrist v. Helena, II. S. & Smelter R. Co.
58 Fed. 708; Willer v. Bergenthal, 50 Wis. 474, 7 N. W. 352;
Washington Iron Works Co. v. Jensen, 3 Wash. 584, 28 Pac. 10 °;
Ainsworth v. Atkinson, 14 Ind. 538; Murray v. Rapley, 30 Ark. 568;
Henderson v. Sturgis, 1 Daly, 336; Miller v. Moore, 1 E. D. Smith,
789; San Juan & St. L. Min. & Smelting Co. v. Finch, 6 Colo. 214;
Los Angeles Pressed Brick Co. v. Higgins, 8 Cal. App. 514, 97 Pac.
414, 420.

If an answer in such a case states facts necessary to show a cause
of action for a cross complaint, it is immaterial how it is named.
In this case the defendant by his answer set up another lien against
the property, in his favor. Bank of Iowa & Dakota v. Price, 9 S. D.
582, 70 N. W. 836; Burgi v. Rudgers, 20 S. D. 646, 108 N. W. 253;
Holmes v. Richet, 56 Cal. 307, 38 Am. Rep. 54; Finlayson v. Crooks,
47 Minn. 74, 49 N. W, 398, 645; Sharon Town v. Morris, 39 Kan.
377, 18 Pac. 230; Kenney v. Apgar, 93 N. Y. 539; Volker-Scowecroft
Lumber Co. v. Vance, 36 Utah, 346, 24 L.R.A.(N.S.) 321, 103 Pac.
970, Ann. Cas. 1912A, 124 ; Burns v. Phinney, 53 Minn. 431, 55 N.
W. 540; 27 Cye. 393.

Any number of persons claiming liens against the same property
may join in the same action, and this provision of our Code is broad
enough to include a mortgage lien as well as a mechanics’ lien. Rev.
Codes 1905, §§ 6815, 6245; Erickson v. Russ, 21 N. D. 208, 32
L.R.A.(N.S.) 1072, 129 N. W. 1025.

Goss, J. Plaintiff, the Dakota Sash & Door Company, a corpora-
tion, filed its lien for building materials furnished Leeby, a building
contractor, upon a building and lots owned by Helena W. Brinton,
wife of defendant J. W. Brinton. DPlaintiff seeks foreclosure of this
mechanics’ lien, amounting to $997.60 and interest, by a foreclosure
sale of the premises liened ; that his lien be declared a first and superior
lien upon said property to a mortgage thereon held by defendant Waters
and his assignee, defendant Dvorak, and superior to a mechanies’ lien
filed by the North Star Lumber Company, a corporation, for materials
furnished by it. A personal judgment is also asked against the con-
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tractor Leeby, for any deficiency remaining unsatisfied after the sale
of the liened property. Defendants Brinton, Waters, and Dvorak filed
separate answers to plaintiff’s complaint. So, also, did defendant Leeby,
principal contractor, who therein admjts plaintiff’s right to a lien and
its foreclosure, and avers his construction of the building as principal
contractor for the defendants Brinton; that the North Star Lumber
Company has perfected its lien on the premises, and is entitled to a
lien for materials furnished ; and that after its perfection of its lien,
he, Leeby, paid the amount thereof to the North Star Lumber Coni-
pany, who assigned the same to him; that in addition thereto he, as
principal contractor, has filed his own lien for work performed and
materials furnished under the building contract between the owmners
Brinton and himself, pursuant to which the building has been erected
and was completed; and he asks judgment for the foreclosure of the
three liens, that of plaintiff, the North Star Lumber Company, assigned
to himself, ard his own, aggregating $2,734.51, with the usual prayer
for deficiency judgment and execution thereon against the defendant
Helena W. Brinton, owner of the premises. He also asks that the
mechanics’ liens sought to be established be declared superior to any
lien by mortgage held by Waters or Dvorak. To this cross bill of Leeby,
defendants H. W. and J. W. Brinton, Waters, and Dvorak interposed
their motion for dismissal of defendant Leeby’s so-called counterclaim,
and that the same be stricken from the records, “upon the grounds and
for the reason that the same is not a proper counterclaim in this cause,
in accordance with the provisions of § 6860, Revised Codes of North
Dakota, in that the same does not arise from any contract or transac-
tion at any time existing between the plaintiff and the defendant, nor
connected with the subject-matter of this action.” TUpon the denial
of their motion, they filed a demurrer to said cross bill, “upon the
ground and for the reason that the purported counterclaim stated in
the separate answer and counterclaim of the defendant Leeby does not
state facts sufficient to constitute a cause of action; and further, for
the reason that the court has no jurisdiction of the subject of the action
in caid purported counterclaim.” This demurrer was overruled. These
c¢efendants then elected of record to stand on their demurrer. There-
vpon plaintiff corporation and defendant Leeby submitted their proof
upon which the court made and filed findings and conclusions, as a
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basis for the judgment entered foreclosing the liens. The defendants
H. W. and J. W. Brinton, J. R. Waters, and Harriet Dvorak appeal,
and urge only the propriety of the order refusing to strike out the
counterclaim and that overruling the demurrer.

The question of law for determination is stated in the brief of
the appellants themselves to be as follows: “The sole question in-
volved in this case is whether or not the counterclaim of the defend-
ant Leeby is made under the provisions of the statute governing the
counterclaim, to wit, § 6860 of the Revised Codes of North Dakota,
requiring that the counterclaim ‘must be one existing in favor of the
defendant and against the plaintiff, between whom a several judgment
might be had in the case.’”” More directly stated, appellants claim
that Leeby is counterclaiming under the provisions of § 6859, Rev.
Codes 1905, and that such counterclaim must fail because no judgment
can be rendered in favor of defendant Leeby against his subcontractor,
the plaintiff corporation, as must be the case under the provisions of
that section governing counterclaims, in order to permit of a valid
counterclaim.

The answer to this contention is that Leeby is not counterclaiming
in the sense or within the terms of § 6860, but instead his equitable
cross complaint is based upon the provisions of § 6245, Rev. Codes
1905, providing: ‘“Any person having a lien by virtue of this chapter
[mechanics’ liens] may bring an action to enforce the same in the
district court in the county or judicial subdivision in which the prop-
erty is situated, and any number of persons claiming liens against
the same property may join in the same action; and when separate ac-
tions are commenced the court may consolidate them. Whenever in
the sale of the property subject to the lien there is a deficiency of the
proceeds, judgment may be entered for the deficiency in 1i%¢ manner
and with like effect as in actions for the foreclosure of mortoages.”
This provision is in no sense limited by, nor has it any reference to,
§ 6860, Rev. Codes 1905, governing counterciaims. This court in
the early decisions has held the rights conferred by the mechanics’
lien law to be a statutory right of lien, coupled with a statutory remedy
for its enforcement. Or, as is said in James River Lumber Co. v.
Danner, 3 N. D. 470, 57 N. W. 343: “Along with this statutory
right goes the statutory remedy. The two are inscparably connected.”
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However, in Mahon v. Surerus, 9 N. D. 57, 81 N. W. 64, and again
in Craig v. Herzman, 9 N. D. 140, 81 N. W. 288, this court has dis-
tinguished the property right obtained by the filing of a lien from the
remedy, t. e., the procedure to enforce it, as was necessary to do in
both of those cases, particularly in the latter one. We have to do with
the latter, the statutory equitable remedy.

To hold with the defendant and apply § 6860 would be to defeat
the provisions of § 6243, wherein it is provided that “any number
of persons claiming liens against the same property may join in the
same action; and when separate actions are commenced, the court
may consolidate them.” Under this provision the court treats the
property as a fund, and adjudicates once for all, in one action where
possible, the claims of all parties thereon, and determines the amount
and priority of the various conflicting claims, whether arising by mort-
zage lien or under the operation of the mechanics’ lien laws or other-
wise. The entire matter is one belonging peculiarly and exclusively
to equitable cognizance, and in which the court cannot, from the very
nature of things, be limited only to those instances in which a defendant
may be entitled to a judgment against the plaintiff, as provided in
§ 6360.

Appellants have cited no authorities applicable, and we have found
none sustaining their contention. That this is an equitable action, see
McCormack v. Phillips, 4 Dak. 506, 34 N. W. 39, at page 47, where
the equitable nature of the action is discussed. And it is immaterial
that the defendant Leeby has styled his cross bill as a counterclaim.
This court has already held in Erickson v. Russ, 21 N. D. 208, 32
LIRA(N.S)) 1072, 129 N. W. 1023, that reducing a claim to judg-
ment by an action at law does not prevent its enforcement by an equi-
table action in foreclosure under the provisions of the mechanics’ lien
faws, to consummate which foreclosure the court of equity is not
limited in remedy to the enforcement of its judgment by general exe-
cution by the provisions of § 6245, authorizing a deficiency judgment
as in cases of foreclosure of mortgages. The claim there made was
closely analogous to the one here asserted. The tendency has been to
construe broadly, instead of strictly, the provisions of our mechanics’
lien law, the provisions of which are remedial, and intrusted to equi-
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table jurisdiction exclusively for administration. Pom. Eq. Jur. §§ 137,
138. :

But there is yet an additional reason why the contention of the ap-
pellants is unsound. This action, permitted under § 6243, wherein
mechanics’ lien suits may be consolidated and tried as one action, is
similar, and in all respects analogous to the statutory action to de-
termine adverse claims, provided by § 7519, and succeeding sections,
Rev. Codes 1905, as to general characteristics, including counterclaims
and trial and judgment, as prescribed by §§ 7526-7529, and should
be governed by the same rules as to pleading and procedure so far as
applicable. Prior to the enactment of chap. 5 of the Session Laws
of 1901, extending the scope of the statutory action to determine ad-
verse claims to include interests under liens or encumbrances, more
need existed than at present for the statutory action provided by § 6245,
whereby mere lien actions could thereunder be consolidated. Prior
to the 1901 statute, the holdings of the courts were to the effect that
without the consent of a plaintiff mncre lien interests could not be ad-
judged or determined under the statutory action to quiet title as
then defined by § 5904, Rev. Codes 1899, now as amended § 7519,
Rev. Codes 1905. McHenry v. Kidder County, 8 N. D. 413, 79 N. W.
875. As showing the then necessity for § 62435, we quote the following
from McHenry v. Kidder County: “This court has had occasion to
hold in an action brought under the provisions of § 5904, that mere
liens, as distinguished from adverse estates and interest in lands, can-
not, in the absence of consent, be adjudicated. This holding was npon
the theory that such an action is peculiar in its nature and must be
governed by the letter of the statute which creates this form of action,
and distinguished it from all other actions which may be instituted
under the Codes of Procedure existing in this state.” By chap. 5, Laws
of 1901, most of § 7526, governing answer and counterclaim, and all
of § 7528, regulating the pleadings, trial, and the judgment in actiuns
to determine adverse claims, first made an appcarance, since which
time the practice has been to determine, where necessary to full relief,
the existence and priority of mechanics’ liens in actions brought to
determine adverse claims, as well as those brought under § 62435, to
enforce mechanics’ liens. And we see no reason why the practice and
procedure here in question, as to right of equitable counterclaim and



HEERMAN v. ROLFE 45

trial thereof, preseribed by §§ 7526-7528, should not be taken as now
supplementary, where necessary, to the provisions of § 6245. Hence,
defendant Leeby has statutory sanction, as well as that of the usual prac-
tice prevailing, for the filing of his answer, which is in effect a cross
complaint secking foreclosure, determination of priorities, and a pro-
rating of the fund after foreclosure sale, as affirmative relief against
the codefendants, as the action stands entitled, instead of secking any
affirmative relief against the plaintiff. Defendant is properly in court
in seeking this relief under the provisions of either § 6245 or §§ 7526-
7528, Rev. Codes 1905. And § 6860, declaring primarily and princi-
pally the essentials of counterclaims in actions at law, as distinguished
from execlusive equitable actions and procedure, can have no applica-
tion.

The ruling of the trial court on the motion and on the demurrer was
proper. The judgment as entered is ordered affirmed, respondent to
recover costs on this appeal.

EDWARD E. IEERMAN v. EUGENE 8. ROLFE.
(145 N. W. 601.)

In an action to determine adverse claims to real property, both parties
deraign title through a common source, to wit, locations made pursuant to
certain Dacotah or Sioux Halt-breed scrip issued under act of Congress, July
17, 1854. 10 Stat. at L. p. 304, chap. 83. Such scrip was located and filed
in the land office by one Thos. B. Ware, pursuant to a power of attorney there-
tofore executed and delivered to him by the scripee, one Demerce. Such power
of attorney also authorized Ware to sell the land when such scrip was located,
and for a designated consideration exonerated him from accounting to the
scripee for the purchase price. Pursuant thereto Ware located such scrip on
the land in question on October 18, 1883, making the necessary preliminary
proof required by such act. Thereafter, and on said date, he conveyed the land
by cdeed to defendant’s remote grantor, Wilbur, under whom defendant claims
title. In the month of February, 1884, plaintiff, for a designated consideration
of 550, procured from Demerce and wife personally a deed of such land, under
which he asserts title in this action. Plaintiff claims a superior title over
defendant chiefly upon the alleged ground that the portion of the power of
alorney from Demerce to Ware, authorizing Ware to sell the land, amounted
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in effect to an assignment of the scrip in contravention of the act of Congress
aforesaid, and was therefore ineffective and void. The land constitutes a part
of the town site of Minnewaukan, and a portion was platted by defendant, who
has been in possession most of the time since acquiring title, and has paid all
the taxes which have been paid on such property.
Scrip — location of — equitable title — patents.
Held, 1. That upon the location of such scrip on October 18, 1883, Demercg

acquired the full equitable title to such property, which became absolute upon
the subsequent issuance of the patents by the United States government.

Power of attorney — assignment = scrip — act of Congress — alicnate —
power — contract.

2. That the power of attorney authorizing Ware to sell the land thus ac-
quired through such scrip did not amount to an illegal assignment of the scrip
in contravention of the act of Congress aforesaid. Such act merely prohibited
the assignment of the scrip as such, and in no manner attempted to restrict
the power of the scripee to alienate the land by contract, deed, or otherwise,
either prior or subsequent to the location of such scrip.

Notice — constructive — actual — record — equities,

3. Plaintiff at all times had constructive, if not actual, notice of defendant's
and his grantor’s rights, and, moreover, the record discloses that the general
equities in the case largely preponderate in defendant’s favor, thus precluding
plaintifi’s recovery, and clearly entitling defendant to the relief prayed for in
his answer.

Opinion filed February 10, 1914,

Appeal from District Court, Benson County, John F. Cowan, J.

Action to determine adverse claims to real property. From a judg-
ment in plaintiff’s favor, defendant appeals.

Reversed with directions.

Ienry G. Middaugh and Rolla F. Hunt, for avpellant.

The ten-year statute should bar the plaintiff. Rev. Codes 19053,
§ 4924; Power v. Kitching, 10 M. D. 254, 88 Am. St. Rep. 691, 86
N. W. 737; Stiles v. Granger, 17 N. D. 502, 117 N. W. 777; Calhoun

. Millard (Calhoun v. Delbi & M. R. Co.) 121 N. Y. 69, 8 L.R.A.
248, 24 N. E. 27; DBuffalo & N. Y. City R. Co. v. Dudley, 14 N. Y.

2; Brown v. Buena Vista County, 95 U. 8. 157, 24 L. ed. 422;
Smith v. Clay, 2 Ambl. 645; Story, Eq. Jur. § 1520; Sample v. Barnes,
14 How. 70, 14 L. ed. 330; Walker v. Robbins, 14 How. 584, 14 1.



HEERMAN v. ROLFE 47

ed. 552; Creath v. Sims, 5 How. 192, 12 L. ed. 111; Bateman v.
Willoe, 1 Sch. & Lef. 201 ; Murray v. Graham, 6 Paige, 622 ; Callaway
v. Alexander, 8 Leigh, 114, 31 Am. Dec. 640; Powell v. Stewart, 17
Ala. 719; Riddle v. Baker, 13 Cal. 295.

The deed from Demerce to plaintiff is champertous and void. Rev.
Codes 1903, § 8733; Rev. Codes 1899, § 7002; Galbraith v. Payne,
12 N. D. 164, 96 N. W. 258 ; Brynjolfson v. Dagner, 15 N. D. 332, 125
Am. St. Rep. 593, 109 N. W. 320; Schneller v. Plankinton, 12 N. D.
561, 98 N. W. 77; Burke v. Scharf, 19 N. D. 228, 124 N. W. 79;
Conrad v. Adler, 13 N. D. 199, 100 N. W, 722; Hanitch v. Beiscker,
21 N. D. 290, 130 N. W. 833.

A person who has earned the complete right to a patent for public
lands, but to whom the patent has not yet issued, is usually regarded
as the equitable owner, the United States or thc state holding the
legal title in trust for him. 26 Am. & Eng. Enc. Law, 2d ed. 403;
Carroll v. Safford, 3 How. 441, 11 L. ed. 671; Deffeback v. Hawke,
115 U. S. 403, 29 L. ed. 427, 6 Sup. Ct. Rep. 95; Stark v. Starr, 6
Wall. 402, 18 L. ed. 925; Myers v. Croft, 13 Wall. 291, 20 L. ed.
562; Shepley v. Cowan, 91 U. S. 330, 23 L. ed. 424; Wirth v. Branson,
98 U. S. 119, 25 L. ed. 86; Simmons v. Wagner, 101 U. S. 260, 25
.. ed. 910; Barney v. Dolph, 97 U. S. 652, 24 L. ed. 1063; United
States v. Freyberg, 32 Fed. 195; Witcher v. Conklin, 84 Cal. 499, 24
Pac. 302; Hayes v. Carroll, 74 Minn. 134, 76 N. W. 1017; Bowne
v. Wolcott, 1 N. D. 415, 48 N. W. 336 ; Merrill v. Clark, 103 Cal. 367,
37 Pac. 238; McMillen v. Gerstle, 19 Colo. 98, 34 Pac. 681; Larison
v. Wilbur, 1 N. D. 284, 47 N. W. 381; Snow v. Flannery, 10 Iowa,
318, 77 Am. Dec. 120; Turner v. Donnelly, 70 Cal. 597, 12 Iac.
469 ; McKean v. Crawford, 6 Kan. 112 ; Cooper v. Hunter, 8 Colo. App.
101, 44 Pac. 944; Richards v. Snyder, 11 Or. 509, 6 Tac. 186;
Dillingham v. Fisher, 5 Wis. 475; Morgan v. Curtenius, 4 McLean,
366, Fed. Cas. No. 9,799; Camp v. Smith, 2 Minn. 155, Gil. 131;
Goodlet v. Smithson, 5 Port. (Ala.) 245, 30 Am. Dec. 561; Carson
v. Railsback, 3 Wash. Terr. 168, 13 Pac. 618; Sutphen v. Sutphen, 30
Kan. 510, 2 Pac. 100; Union P. R. Co. v. Durant, 95 U. S. 576, 24
L. ed. 391; Olive Land & Development Co. v. Olmstead, 103 Fed.
575, 20 Mor. Min. Rep. 700; Allen v. Merrill, 8 Land Dec. 207.

Heerman cannot complain that the improvements were placed on
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the land by Wilbur for Demerce, instead of by Demerce personally.
Fleischer v. Fleischer, 11 N. D. 221, 91 N. W. 51.

The deeds from Demierce throngh his attorney in fact, to Wilbur,
were effectual and valid. A contract illegal in part, and legal as to the
residue, is void as to all, when the parts cannot be separated. When
they can be, the good will stand and the rest will fall. Bishop, Contr. 2
ed. § 487; Gilbert v. Thompson, 14 Minn. 544, Gil. 414; Thompson
v. Myrick, 20 Minn. 205, Gil. 184, aflirmed in 99 U. 8. 291, 25 L. ed.
324; Dole v. Wilson, 20 Minn. 356, Gil. 308; Doe ex dem. Mann v.
Wilson, 23 How. 457, 16 L. ed. 584; Crews v. Burchan, 1 Black, 352,
17 L. ed. 91; Coursolle v. Weyverhauser, 69 Minn. 328, 72 N. W. 697;
Felix v. Patrick, 145 U. S. 317, 36 L. ed. 719, 12 Sup. Ct. Rep. 862;
Midway Co. v. Eaton, 79 Minn. 442, 82 N. W, 861, aflirmed in
183 U. S. 602, 46 L. ed. 347, 22 Sup. Ct. Rep. 261; Buffalo Land &
Exploration Co. v. Strong, 91 Minn. 84, 97 N. W. 575.

If the transactions were intended as a convevance of the land. and
represented that intention, they could not be shown to be a transfer of
the scrip. Midway Co. v. Eaton, 183 U. S. 607, 46 L. ed. 349, 22 Sup.
Ct. Rep. 263.

T. H. Burke and C. L. Lindstrom, for respondent.

From the power of attorney to Ware, it is clear that all the interest of
the Half-breed in the scrip was intended to pass from them to Ware.
This was void. Act of July 17, 1854, 10 Stat. at L. 304, chap. 83;
Allen v. Merrill, 8 Land Dec. 207 ; Re Poe, 29 Land Dec. 309; Gilbert
v. Thompson, 14 Minn. 544, Gil. 414.

The location of Sioux Half-breed scrip by one acting in his own
interest, and not for the benefit of the Half-breed, is in violation of
the laws under which the scrip issued. Allen v. Merrill, supra; Cyr v.
Fogarty, 13 Land Dec. 673.

The attempted sale in this case, before the final location of the scrip,
cannot be sustained. Bowne v. Wolcott, 1 N. D. 415, 48 N. W. 33¢.

Fisk, J. This is the statutory action to determine adverse claims
to real property described as the east one-half of the southwest one-
quarter of section 15, township 153, range 67. The complaint is in the
usual form alleging title in plaintiff, and that the defendants elaim some
estate and interest therein adverse to the plaintiff’s title, and prays
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that defendants be required to set forth such adverse claims, and that
they be adjudged to be null and void and the title quieted in plaintiff;
and also that plaintiff have and recover the possession of such real
property. Defendant Rolfe, who is the sole appellant, answered sep-
arately denying plaintiff’s title, and alleging that he, Rolfe, is the owner
in fee of the premises, and that for a period of over three years prior
to the date of the answer (February, 1903), he had been in possession
of a portion of such premises, to wit, fifty lots in the town of Minne-
waukan, specifically describing them according to the plat of such town
on file and of record ; also all that portion of such premises lying in the
south part of the town of Minnewaukan. The answer then alleges that
he derived such title by virtue of the filing and location in the United
States Land Office in the city of Devils Lake, on October 18, 1883,
by one John V. Demerce, a Sioux Half-breed, or mixed blood of the
Dacotah or Sioux Nation of Indians, of Dacotah or Sioux Half-breed
certificate or scrip numbered 386, letter A, for 40 acres; and Dacotah
or Sioux Half-breed certificate or scrip numbered 386, letter b, for
40 acres, upon the tracts described in the complaint, and subsequent
deeds of conveyance from Demerce and wife to defendant Wilbur, exe-
cuted and delivered on or about October 18, 1883, and after the loca-
tion of such scrip as aforesaid, which deeds were, on October 19, 1883,
duly filed for record in the proper register of deeds office; that such
certificates or scrip were so filed and located on October 18, 1883,
upon the premises in controversy, which were at the time unsurveyed
government land. That thereafter the government of the United States,
pursuant to such scrip filings, conveved and granted such premises by
letters patent to the said Demerce. Then follows allegations showing
that such defendant is a remote grantee of the premises and the whole
thereof from said Wilbur through various specified mesne conveyances.
The answer then alleges on information and belief that plaintiff’s al-
leged claim of title to the premises is based upon a deed claimed to
have been executed by Demerce and wife to him on February 26, 1884,
and recorded March 4, 1884, and while the said Wilbur was in possession
of such premises, and with actual as well as constructive knowledge on
plaintiff’s part of the prior conveyance by Demerce and wife to Wilbur,
and that at the time of such conveyance neither Demerce and wife nor

the plaintiff were in possession of the premises or any portion thereof,
27 N. D.—4.
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nor had they or either of them taken the rents or profits thercof for
the space of one year prior to such convevance, and therefore such
alleged decd of conveyance was in violation of § 7002 of the Revised
Codes, and was therefore void.

Further answering, defendant alleges that he has for more than three
vears last past been in the actual, open, notorious, and exclusive posses-
sion of said premises to the knowledge of plaintiff, and that plaintiff
has never been in the possession thereof, nor prior to the commence-
ment of this action had he ever claimed the same in any manner, nor
attempted to assert or acquire possession or control thercof. Defendant
also alleges that he and his grantors have paid all the taxes which
have ever been paid upon the said premises, and that plaintiff has
never paid or offered to pay any portion thereof, nor has he tendered
or offered to reimburse defendant for such taxes thus paid by plaintiff.
Defendant also alleges that he paid such taxes in good faith and under
color of title to the premises in controversy.

The cause was tried in the court below in July, 1904, and judgment
was ordered in plaintiff’s favor as prayed for in the complaint on
December 28, 1911, and judgment entered thereon in January, 1912,
from which defendant appeals and demands a trial de novo in this
court.

Quite a large amount of testimony was introduced at the trial, but
there is no very material conflict therein. Both parties claim to have
derived title from a common source, namely, through the said Demerce
as heretofore stated, and the chief controversy between the parties in-
volves questions of law.

Before considering the legal points raised, we deem it advisable to
make a brief statement of the facts as disclosed by the evidence.

John V. Demerce was a Sioux Half-breed, and the government had
issued to him the scrip aforesaid in exchange for lands of the Sioux
Half-breed Reserve at Lake Peppin, Minncsota, under act of Congress
of July 17, 1854, 10 Stat. at L. page 304, chap. 83, and he and his
wife duly executed and delivered to one Thomas B. Ware two certain
powers of attorney empowering him “to enter into and upon and take
possession of any and all pieces and parcels of land, or the timber
or other materials thereon, in the territory of Dakota, which we now
own or which we may hereafter acquire or become seised of, or in
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which we may now or hereafter be in any way interested” by virtue
of such scrip, which was therein described, and further empowering
him “to grant, bargain, demise, lease, convey, and confirm said land or
any part thereof to such person or persons, and for such prices as to
our said attorney shall seem meet and proper, and to thereupon exc-
cute and deliver in our name and on our behalf any deeds, leases, con-
tracts, or other instruments, sealed or unsealed, and with or without
covenants of warranty, as to him shall seem meet to carry out the fore-
going powers.” Such powers of attorney also contain provisions reciting
that, in consideration of $40, such powers of attorney were made ir-
revocable, and that said Demerce and wife released all claims for pro-
cceds of sale. Such powers of attorney were executed and duly ac-
knowledged on July 10, 1883, and duly recorded on October 19, 1883, in
the proper register of deeds office.

Acting under these powers of attorney, Thomas B. Ware entered
upon certain unsurveyed land in Benson county, where the town of
Minnewaukan was to be laid out, and made improvements pursuant to
the statute under which the scrip was issued, and located such scrip
on October 18, 1883, filing the same in the proper land office, together
with his letters of attorney and applications to locate the scrip on
the lands in controversy, such lands being then and there described
by metes and bounds and by diagram. Such applications were accom-
panied by the affidavits of Ware showing that the tracts had been en-
tered upon under such scrip, and stating the kind, character, and
nature of the improvements that had been made on the land so located,
whereupon the register and receiver of the land office indorsed on such
applications their certificates, showing that the two items of scrip
aforesaid had that day been located on the tract of land pursuant to
the provisions of such act of Congress, and by the party duly authorized
to make such location. They also certified to the receipt of such scrip
from the said Ware. After the land in controversy had been surveyed,
and on February 28, 1884, Ware filed in the land office confirmations
whereby the lands so entered and scripted were adjusted to the govern-
ment survey, and were shown to embrace the land described in the com-
plaint. Subsequently, the government issued patents granting such land
to John V. Demerce. After the location of such serip as aforesaid,
and on October 18, 1883, Demerce and wife, by the said Thomas B
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Ware, their attorney in fact, under such powers of attorney, for a d~sig-
nated consideration of $200, granted and conveyed the premises to
D. L. Wilbur by two separate warranty deeds containing the usual
covenants, which deeds were duly recorded in the proper register of
deeds office on October 19, 1883. The execution of such deeds is ad-
mitted. Thereafter Wilbur platted the principal part of said land as a
portion of the town site of Minnewaukan, a small portion thereof lying
at the south end being unplatted. The certificates t» such plat bear
date October 24, 1883, and such certificates and plats were filed
for record on October 30, 1883.

Defendant Rolfe concededly holds such title as he may have through
Wilbur.

The evidence discloses that thereafter, and on February 26, 1884,
John V. Demerce and wife, for a named consideration of $50, executed
a deed of the whole of the premises in controversy to the plaintiff, and
it is through this deed of conveyance that the plaintiff asserts title in
this action. The proof discloses that plaintiff never paid any taxes
on the land.

He was asked this question:

Q. Did you ever pay any taxes on this property?

A. No, sir, never had an opportunity; I claimed I owned it as an
eighty, and they had no right to assess it as lots.

Q. You didn’t offer to pay the taxes on the lots ¢

A. No, sir.

It was admitted at the trial that defendant Rolfe had paid all the
taxes upon the unplatted part of the land in controversy from 1887
to 1902 inclusive, and it was stipulated by plaintiff’s counsel “that
defendant Rolfe has had this land, the unplatted portion of the south
forty of this tract in question, under fence for four years, and as soon
as that fact was ascertained by the plaintiff that he instituted the pro-
ceedings now pending.” It was also admitted that defendant Rolfe
had a well upon these premises and it was used daily in the watering
of stock and had been for four years.

There is some testimony in the record tending to show that plaintiff,
through his agent Campbell, placed a small shack on the premises in



HEERMAN v. ROLFE 63

the spring of 1884, and Campbell and his wife resided therein until
the fall of 1886 or 1887, and the witness Campbell testifies that during
that time he knew of no other buildings or improvements on the prem-
ises. This, at the most, is the extent of plaintiff’s possession. How-
ever, it is a conceded fact in the case that Rolfe paid all the taxes upon
the unplatted part of the land in controversy from 1887 to 1902 inclu-
sive, and at the commencement of the action and for several years prior
thereto he was in possession and had made valuable improvements,
including the digging a well and the construction of fences.

Considerable testimony was introduced relative to the extent of the
improvements placed upon the premises prior to the filing of the scrip,
but the fact that the land office department accepted the proof offered
before them as a sufficient compliance with the statute, and thereafter
issued the patents to Demerce, renders such testimony not material.
In other words, the government alone can question the sufficiency
of such preliminary proof by the entryman. Furthermore, both par-
ties to this litigation base their claim to title under the patents aforesaid,
‘he defendant through a deed executed by Ware as attorney in fact for
Demerce pursuant to the powers of attorney aforesaid, and the plaintiff
through a deed subsequently executed by Demerce personally. It is
for the court, therefore, to decide, under all the facts and the law appli-
cable thereto, which deed should prevail, keeping in view the provision
of the Federal statute under which such scrip was issued, prohibiting
the assignment thereof,—it being respondent’s contention that the so-
called powers of attorney were null and void in so far as they authorized
such attorney in fact to sell the land.

In the light of the foregoing statement of facts, we will now con-
sider the propositions of law advanced.

It is first contended by appellant’s counsel, and we think with much
merit, that, in view of the fact that seven years and five months elapsed
between the trial of the case and the decision thereof by the trial
court, and especially in view of the fact that such court made no
finding of fact except the ultimate fact of plaintiff’s ownership of
the premises, the general rule that where the testimony is conflicting
this court should give weight to the findings of the trial court, because
of his superior opportunities for weighing the testimony and determining
the credibility of the witnesses, should not obtain on this appeal. What
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the rule should be under such a state of facts we do not determine, for
there is no sharp conflict in the testimony as to the controlling facts.

Appellant’s second point is that plaintiff was guilty of gross laches
in asserting his alleged rights, and that therefore he ought not to
recover. And his next point is that the deed from Demerce to plaintiff
was champertous and void under § 8733, Rev. Codes 1905, and numer-
ous decisions of this court cited in the brief. The conclusion which
we have reached upon other points makes it unnecessary for us to con-
sider either of the above contentions.

Appellant’s contention under points 4, 5, and 6 are, we think, correct,
and this conclusion necessitates a reversal of the judgment. These
contentions in the order presented are,

First. That upon the location and surrender of the scrip on Oc-
tober 18, 1883, Demerce acquired an equitable title to the land in
controversy, and that the patents, when issued by the government,
related back to that date.

Second. The powers of attorney from Demerce to Ware, appellant’s
remote grantor, were valid, effectual, and sufficient to authorize the
attorney in fact, Ware, to locate and surrender the scrip, and make the
filing thereunder in the United States Land Office, and to convey the
land acquired thereby; even though the separate and additional power
therein purported to make it irrevocable, and released the attorney from
any claim to the funds realized on a sale, may have been ineffectual
and inoperative; and,

Third. The deeds from Demerce through Ware, his attorney in fact,
to Wilbur, were effectual and valid.

Regarding the first proposition, it is respondent’s contention that
while the powers of attorney were valid and effectual to authorize Ware
to locate the scrip for Demerce, that the portion of such powers of
attorney authorizing him to sell the land to be thereafter acquired
through such serip, and providing that the same should be irrevocable,
amounted to an assignment of the serip contrary to the act of Congress
under which the same was issued as aforesaid. He also contends, as we
understand it, that the location of this scrip having been made by
metes and bounds, and not accompanied by a diagram denoting natural
objects and distances so as to fix with certainty the exact location
wanted, that Demerce acquired no interest in the land until February
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2%, 1884, when a new application to locate the same scrip upon the
sume land was made, describing such land by the proper government
subdivisions according to the survey which had been made after the
first location. His chief contention, however, is in brief that the pow-
ers of attorney authorizing Ware to take such steps as were necessary
to vest title in Demerce were valid, but the portions purporting to
authorize him to convey the land were null and void, for reasons above
stated. Such contention, as we shall hercafter sce, lacks support in the
authorities, and is untenable. It seems to be well settled that after
Jocation of such scrip is made in conformity with the act of Congress,
the holder acquires a vested right, and he possesses in equity the equi-
table title to the land, the government holding the legal title in trust
for him. It is also well settled that, notwithstanding such scrip is not
assigmable (Felix v. Patrick, 145 U. S. 317, 36 L. ed. 719, 12 Sup.
Ct. Rep. 862), the land scripted is alienable as soon as located, and the
holder of the scrip may give a valid power of attorney, not only for the
location of the land, for the ercction of improvements thercon, but for
its conveyvance after location. See 22 Cye. 139 and cases cited, and
especially Buffalo Land & Exploration Co. v. Strong, 91 Minn. 84, 97
N. W. 575; Midway Co. v. Eaton, 183 U. S. 602, 46 L. ed. 347, 22 Sup.
Ct. Rep. 261, affirming 79 Minn. 442, 82 N. W. 861; Dole v. Wilson,
20 Minn. 356, Gil. 308; Thompson v. Myrick, 20 Minn. 205, Gil.
184; Gilbert v. Thompson, 14 Minn. 544, Gil. 414.

The Minnesota supreme court in Buffalo Land & Exploration Co. v.
Strong had before it for consideration scrip issued under this same act
of Congress, and a power of attorney in all respects like that in the
case at bar, and we think the opinion in that case conclusively answers
respondent’s contention that the powers of attorney, being irrevocable,
operated as an assignment of the scrip. This point being respondent’s
main contention, we feel justified in quoting liberally from the opinion
of the Minnesota court. Among other things, that court said:

“There was no substantial difference between the power to locate
the serip considered in Midway Co. v. Eaton, supra, and the one now
before us. The attorney in fact, or his substitute, was irrevocably
vested in terms with all such power and authority as Pettijohn himself
could exercise if personally present; and the acts of such attorney,
or his duly authorized substitute, were fully ratified and confirmed.
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Nothing more need be said about this power. The only difference be-
tween the power to sell under consideration in this case last mentioned,
and the one now before us, arises out of the clause in the latter whereby,
and in consideration of the sum of $160 paid by the attorney in fact
named in the power, there was irrevocably vested in such attorney the
power to grant, bargain, sell, demise, convey, and confirm any tract
of land which Pettijohn might acquire by virtue of the scrip location;
and the latter, for this same consideration, also released to his attorney
all claim to any of the proceeds of a sale, lease, or contract relative to
any part of said land. It is well settled, with certain exceptions, that
a principal named in a power of attorney may revoke such an instru-
ment at his mere pleasure, although the agency may be expressly de-
clared to be irrevocable in terms. This rule of law applies to the
power to locate, which expressly provided that it was irrevocable. But
when the authority or power is coupled with an interest, or where it is
given for a valuable consideration, or where it is part of a security,
the power is irrevocable whether so expressed or not.

“The power to sell was therefore irrevocable, because it was executed
for a valuable consideration. But we do not regard this fact as dis-
tinguishing this case from one where the power to sell may be revoked
at will, whether there is or is not a provision declaring it irrevocable.
But the fact that the power to sell was irrevocable did not operate to,
nor did it, transfer the serip, or have any more effect upon the trans-
action than if the power had been simple, and in terms exactly that
considered in the Midway Case. The inhibition found in the statute
applies solely to a transfer or sale of the serip, and in this case the scrip.
was to be located by the attorney in fact in the name of Pettijohn, and
the patent would issue to Pettijohn, and to no one else. When the lo-
cation was made under the power, the land became Pettijohn’s, and
could have been conveyed by him at any time before an exercise of the
authority found in the power to sell.

“The case is governed in part by Gilbert v. Thompson, 14 Minn. 544,
Gil. 414, and is not distinguishable from Thompson v. Myrick, 20
Minn. 205, Gil. 184. In the first of these cases it was held that the
right to acquire lands by means of this serip was a personal right in
the one to whom the scrip was issued, and was not property, in the
sense of the right being assignable; that no restraint was imposed by
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the statute upon the right of property in land acquired by a location of
the scrip after such location. In the scrip itself, said the court, the
Half-breed had nothing which he could transfer to another, but his title
to the land, when perfected under it, was as complete as though acquired
in any other way. The title vested absolutely. In the Thompson Case
it appears that, with a view to the location of the scrip for the benefit
of the beneficiaries, one Myrick placed the same, with powers of at-
torney, in the hands of Thompson, and at the same time entered into
a written agreement with Thompson, in which he agreed that, upon
the location of the scrip, he would secure the title to the land located
to be lawfully vested in Thompson. The consideration was $2,800,
evidenced by a note payable in one year from its date, and to be secured
upon the land as Thompson should acquire title. Thompson located
the scrip, and demanded a conveyance of the title. Myrick refused, and
conveyed the land to his wife, who was also a defendant in the suit.
Specific performance was decreed by the trial court, and its decree was
affirmed by the supreme court of the state and of the United States.

“If such a contract did mot operate as a transfer of the scrip, we
fail to see’ how the power of attorney now before us could have that
effect. If anything, the intent to secure title to the land was much
more manifest through the Myrick-Thompson contract than it was by
an irrevocable power of attorney executed for a valuable consideration.
It could make no possible difference whether $160 was actually paid
before the location in consideration of the execution of a power, or
$2,800 was to be paid afterwards, for the title.

“The fact that the two powers may have been given at the same time,
and with an intent that through one the real estate located by virtue
of the other should be conveyed to a third party, does not amount to
an assignment of the scrip itself,—the only act forbidden. The powers
are entirely separate and independent. The exercise of one does not
depend upon the exercise of the other. Hoover is made the agent to
locate; Hale, to sell. The power to locate was revocable; the power
to sell was irrevocable. If the transactions were intended as a convey-
ance of the land, and represented that intention, they could not be
shown to be a transfer of the scrip. Midway Co. v. Eaton, supra.”

The Supreme Court of the United States in the case of Midway Co.
v. Eaton, 183 U. S. 602, 46 L. ed. 347, 22 Sup. Ct. Rep. 261, affirming
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%9 Minn. 442, 82 N. W. 861, set at rest the principal questions involved
in the case at bar favorable to appellant’s contention. That was an
action to quiet title. Two pieces of Sioux ITalf-breed serip were issued
to one Orillie Morcau. She executed powers of attorney to locate
such scrip and to sell the land. Pursuant thereto, such serip was lo-
cated on unsurveyed land, deseribing it by metes and bounds. Subse-
quently, there was an adjustment to the government survey. The rights
and interests of Orillie Moreau Stream, by sundry mesne conveyances,
were conveyed to the defendants, Eaton et al. After the locations of the
scrip and the transfer, an attack was made in the United States Land
Department against the serip locations, and the Secretary of the In-
terior held such locations invalid, and that neither Orillic Moreau
Stram, nor those claiming under her, were entitled to the land, for
the following reasons: ‘(1) That the improvements made upon the
land when it was unsurveyed were not made under the personal su-
pervision of Orillie Stram, and that she had not had personal contact
with the land; (2) that the power of attorney to Eaton to locate the
serip, and the power of attorney executed at the same time to Leonidas
Merritt to sell the lands which should be located, operated as an assign-
ment of the scrip, and were in violation of the act of July 17, 1854,
and the entry of the lands therefore was not for the benefit of said
Orillie Stram; (3) that the subsequent location and adjustment of
the scrip to the lands after the latter were surveyed were ineffectual
in view of the previous attempt to locate the scrip, and in view of his
(the Seccretary’s) decision relative to the question of improvements;
(4) that Orillie Stram had no power to alienate the lands before loca-
tion of the serip, or to contract for the sale of them, or to grant a power
of attorney to sell the same for her after they should be located, but
held that she had the right to sell immediately after location of the
scrip. As a deduction from these conclusions, the Seceretary held that
the lands were still public lands, and open to entry.”

After the land was attempted to be thus thrown open for settlement,
a filing was made by one Frank Hicks, to whom patent was subsequently
issued, and Hicks and his wife conveyed to the plaintiff. The de-
fendants, Eaton et al., claim under the Half-breed scrip locations and
sundry mesne conveyances. The Supreme Court in its opinion re-
viewed and quoted at length from Gilbert v. Thompson, 14 Minn. 544,
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Gil. 414, and Thompson v. Myrick, 20 Minn. 205, Gil. 184, 99 U. S.
261, 25 L. ed. 324, and from the decisions of the Secretary of the In-
terior, and sustained the scrip locations and the transfers to the dcfend-
ant.

We quote from the opinion as follows: “If evidence was excluded
in Gilbert v. Thompson, it was admitted and considered in Thompson
v. Myrick; and in both cases the delivery of serip and its location
vander letters of attorney were decided to be valid, forming in one case
a good title, and in the other constituting a ground for a compulsory
convevance from the Half-breed. The moral and legal effect of the
iransfer of serip was declared by the court in Gilbert v. Thompson.
“The first involved, the court said, no ‘turpitude nor the breach of any
legal duty, as in the case of an attempt to transfer a pre-emption right;’
of the second, it was said, it would be of no effect as a transfer; that
‘the title to the serip would remain in him (the Half-breed), and the
title to the land covered by it would vest in him (the Ialf-brecd), just
as though no such attempt had been made.”” The power of attorney,
however, was given full legal effect as authority to sell the land located.
It is true the court excluded parol evidence of an intention to trans-
fer the serip. But why? Manifestly, because the transactions did not
constitute a transfer of the serip as such, and their legal character
could not be destroyed by parol proof that they were intended to be
something else. In other words, the court decided that the transactions
were intended as a conveyance of the land, and represented that in-
tention, and could not be shown to be a transfer of the scrip. And in
Thompson v. Myrick the court observed: ‘We can conceive of no
reason why Myrick was not at liberty, either before or after location
was made, to enter into an agreement to secure the title (inuring fromn
the location) to the plaintiff upon the payment of an agreed consider-
ation.” The reasoning and the conclusions of the supreme court of
Minnesota were approved by this court, as we have seen.”

In the light of these controlling authorities, our duty seems plain,
and we deem an extended discussion of the questions involved quite
unnecessary.

Respondent’s counsel were evidently led astray by certain decisions
and rulings of the Department of the Interior, especially with reference
to the construction of that portion of the act under which this scrip was
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issued and located, wherein it provides: ‘That no transfer or con-
veyance of any of said certificates or scrip shall be valid.” While cer-
tain decisions of the Land Department have broadly held that such act
was violated under facts similar to those in the case at bar, the courts
in the cases above cited have uniformly held to the contrary, constru-
ing such provision as merely intended to prohibit an assignment of
the serip, and in no manner intended to restrict the scripee in alienating
the land when acquired, or in the least interfering with any contract
he may enter into for a future sale or conveyance thereof.

We think respondent’s counsel are also clearly in error in the con-
tention that Demerce acquired no title which he could convey until Feb-
ruary 28, 1884, the date when he made the application to adjust the
scrip locations to the government subdivisions. The validity of the
locations made on October 18, 1883, was not questioned by the govern-
ment in any respect. On the contrary, the Land Department on that
date accepted the scrip as properly located, and issued receipts therefor.
The date of such original locations must therefore be deemed the date
when Demerce’s equitable title vested. See Allen v. Merrill, 8 Land
Dec. 207; Harmon v. Clayton, 51 Iowa, 36, 50 N. W. 541,

Respondent at all times had at least constructive notice of appellant’s
rights. Not only this, but the general equities of the case largely pre-
ponderate in appellant’s favor, and as we have seen, the contentions
of respondent lack support in the authorities.

It follows that the judgment should be and the same is accordingly
reversed, and the District Court directed to enter a judgment in de-
fendant’s favor, quieting title as against the plaintiff to the lands in
controversy, as prayed for in the answer, appellant to recover his costs
and disbursements in both courts.

LOUIS DEMARS v. MRS. ALBERT GARDNER.
(145 N. W, 129,)
Justice court — action — change of venue — notice of trial — may be served

on parties or attorneys.
When a change of venue is taken from one justice to another upon aflidavit



DEMARS v. GARDNER 61

of prejudice, the notice of the time and place of trial given by the second
justice may be served upon either the parties or their attorneys.

Opinion filed January 20, 1914. Rehearing denied February 11, 1914.

Appeal from the District Court of Ward County, Leighton, J.

Affirmed.

Geo. I1. Gjertsen, for appellant.

Section 8506 of the Revised Codes of 1905 makes it obligatory to
serve an answer only when the judgment from which appeal is taken
was by default. In this case there was no default. 13 Cye. 759.

When a change of venue is had in justice court, it is the duty of the
justice to whose court the case is taken, to notify both parties of the
time and place of trial. Such notice must be served on the party.
Richmire v. Andrews & G. Elevator Co. 11 N. D. 454, 92 N. W. 819;
Weimer v. Sutherland, 74 Cal. 341, 15 Pac. 849.

A. W. Gray and L. F. Clausen, for respondent.

TUpon change of venue in justice court, the justice before whose court
the case is taken has the same jurisdiction as though the case had
originated in his court. Rev. Codes 1905, § 8377.

Informalities in the service of a required notice do not invalidate
the notice, so long as the necessary information is given to the proper
party. 29 Cyc. 1116; Bates v. A. E. Johnson Co. 79 Minn. 354, 82
N. W. 649.

A justice’s judgment may be informal, but, if it causes no prejudice
and does not affect substantial rights of the defendant, it is not void.
23 Cve. 921.

Where an attorney appears in an action for defendant, in an action
where defendant has been duly served with process, the presumption
is that such appearance is by authority. If no authority has been
given, it is the duty of the defendant to promptly disavow the act of
the attorney. The judgment here entered was a default judgment. 4
Cye. 926; 13 Cye. 759 ; 23 Cye. T34,

Some pleading should have been served with the notice of appeal.
Ancta Mercantile Co. v. Groseth, 20 N. D. 137, 127 N. W. 718.
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Burke, J. This action was begun before a justice of the peace by
the issuance and service of a summons and complaint in replevin. Two
days before the return day of the summons, the defendant filed an affi-
davit of prejudice and asked for a change of venue. The motion for a
change of venue was signed by George H. Gjertsen, as her attorney.
Upon the return day of the summons, plaintiff appeared with his at-
torney, but the defendant was not represented either personally or by
attorney, and the said justice of the peace transferred the case to the
nearest justice in said county. This second justice thereupon docketed
the case and set the time for hearing five days later at 10 o'clock a. ar.
of said day, and he thereupon mailed notice of such hearing by regis-
tered mail to the said attorney for the defendant.

Upon the said return day the defendants made no appearance and
judgment was duly entered against them by default. Later defendant
appcaled to the district court upon the following assignment of error:
“The above-named justice of the peace erred in entering judgment in
this action, on the ground and for the reason that no notice was served
upon the defendant as to the time and place the trial of said cause
would take place, * * * and that thereby said justice lost juris-
diction to try said action.” The same attorney represented the defend-
ant in this appeal, and later he moved the district court to dismiss the
justice’s judgment upon the same ground.

When the case was reached in the district court, defendant being
represented by the same attorney, the ruling of the district court was
that the service of the said notice was ample and sufficient, and that
the second justice of the peace had jurisdiction of the case, and that
his judgment was legal, and the motion of the defendant was thereupon
denied and the appeal dismissed. From this order of the district court
this appeal has been taken and is now before us for consideration.

(1) While appellant has specified six errors, they all are founded
upon the same proposition, namely, that the second justice had served
the notices upon the attorney, and not upon the defendant personally,
and we will consider them all together. Plaintiff has made the con-
tention that the appeal of the defendant from the justice court was
ineffectual, because of a lack of an answer or demurrer at the time
of the said appeal, but we find it unnecessary to consider this question.
Subdivision 2, § 8377, Rev. Codes 1903, provides that, upon a chance
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of venue and “upon the receipt by him of such papers, the justice of
the peace to which the case is transferred must issue a notice stating
when and where the trial will take place, which notice must be served
upon the parties at least one day before the time fixed for trial, unless
such notice is waived by consent of the parties entered on the docket.”
It is conceded in this case that the notice was served by registered mail
upon an attorney, and not personally upon the defendant. The suffi-
ciency of this service is the vital question in this case. Appellant con-
tends as follows: “The only evidence of service of such notice is the
entcring in the docket of the justice of the mailing thereof by registered
mail to George H. Gjertsen. The record of the justice’s docket on
appeal does not show that defendant appeared by attorney, and as a
matter of fact George H. Gjertsen at no time appeared for the defend-
ant in the justice court. The affidavit for change of venue was tendered
for filing in behalf of defendant by her husband; so, as a matter of
fact, no service whatever of any kind was ever made upon the defend-
snt or her attorney.” It will be noticed that it is not denied that the
attorney received the notice in ample time to protect his client’s inter-
ests. Neither is it denied that the motion for change of venue was
signed by said Gjertsen as attorney for defendant, but it is stated that
such motion was filed by defendant’s husband, and that said Gjertsen
was not physically present in the justice’s office at any time. We do
not consider it material that the attorney did not appear in the justice
court and tender his motion to the justice. The fact that the motion
was signed by him as an attorney gave the justice ample authority to
treat him as defendant’s attorney, and he is certainly estopped to deny
that relationship at this time. So that it must be conceded th-t the
said notice was duly and regularly served upon defendant’s attorney.
However, the statute says that the notice must be served upon the
parties, and it is stoutly contended that this requires personal service
upon the defendant, and that service upon her attorney will not suffice.
In support of this contention we are cited to Richmire v. Andrews &
G. Elevator Co. 11 N. D. 453, 92 N. W. 819, wherein it is held that
the notice in such cases need not necessarily be served upon the attorney.
Section 8348, Rev. Codes 1905, provides that “the provisions of the
Code of Civil Procedure shall govern the proceedings in justices’ courts
as far as applicable, when the mode of procedure is not prescribed by
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this Code . . .” Section 7339, Rev. Codes 1905, provides that
“when a party shall have an attorney in the action, the service of papers
shall be made on the attorney instead of the party. . . .” And § 7340
provides that “the provisions of this chapter shall not apply to the service
of a summons or other process or of any paper to bring a party into
contempt.” It is therefore material to consider whether or not the
notice in this case amounts to the dignity of process, so that it, like a
summons, must be served upon the parties, and also whether or not the
Justice Code, by prescribing that the service must be upon the parties,
has excluded service of this particular notice upon the attorney. Upon
the first proposition we think there is little doubt. After the defendant
had been served with summons and brought into court, the justice had ac-
quired jurisdiction, and upon the transmission of the case to the second
justice, the second justice acquired jurisdiction of the defendant.
Therefore notice of the time of the trial was not a jurisdictional paper,
and we think might be served upon the attorney under the proceedings
in district court, if they govern herein.

Whether the Justice Code’s provision that this notice must be served
upon the parties excludes service upon the attorneys is another and more
complicated question. In Richmire v. Andrews & G. Elevator Co.
supra, this court says that it is only when the Justice Code is silent upon
the proposition that the procedure of the district court applied. How-
ever, this exact point was not before the court at that time. They were
confronted with the question of the validity of a service made upon the
defendant personally, and they held such service valid. Whether they
would have held invalid a similar service upon the attorney is another
question.  Upon the question of service at 32 Cye. 461, it is said:
“Service upon the agent or attorney of defendant, and service by mail,
are also regarded as substituted service, although they are usually au-
thorized under more restricted conditions. Such service is usually con-
sidered the equivalent of personal service and gives the court jurisdic-
tion over the person of defendant.” In Johnston v. Robins, 3 Johns.
440, it was held that the service of a notice by leaving at the dwelling
house of the party was to be considered a personal service for every
proposition except to bring the party into contempt. This under statute
requiring that the notice therein considered should be personal service.
In Atchison County v. Challiss, 65 Kan. 179, 69 Pac. 173, the supreme
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court of that state was called upon to construe the following statutes
relating to service of notice of the pendency of an action, and reads as
follows: “Thereupon a summons shall be issued as in other cases and
served upon the defendants personally, if residents of the state.” And
the court says: “We are of the opinion the provision for personal
service upon resident defendants contained in the act is in legal effect
the same as though it provided ‘thereupon a summons shall be issued
and served as in other cases upon the defendants, if residents of the
state.” It follows that the service made by the sheriff in leaving a copy
of the summons at the usual place of residence of the defendants Chal-
liss fulfilled the spirit and intent of the act, and was sufficient personal
gservice to meet the requirements of the law.” To the same effect is
Abbott v. Abbott, 101 Me. 343, 64 Atl. 615. Those cases are upon dif-
ferent facts than the case at bar, but we think the facts were all the more
in appellant’s favor than in the case at bar. If “personal service” can
be effected by leaving a copy of the summons at defendant’s residence, it
could be more strongly urged that the serving of an intermediate order
upon defendant’s attorney met the requirements of our Code that the
same was served upon the parties. We have not located any case upon
parallel facts with ours, and counsel has not cited any to us. We are
of the opinion that the service upon the defendant was in substantial
compliance with the law, and that the judgment entered by the second
justice was valid. As defendant was in default in the justice court, and
as the appeal to the district court was upon questions of law alone, and
no pleading was served with the appeal, it must be conceded that the de-
fendant did not ask nor desire a retrial in the district court and had
elected to stand upon this one point. Being mistaken on this point, the
order of the District Court was correct, and is accordingly affirmed.

E. A. PRICE v. J. E. BURKE.
(145 N. W. 405.)

Evlﬁmce = recovery — mechanics’ lien — foreclosure — contract — owner —
authorized agent — knowledge — ratification.
Evidence examined, and held insufficient to establish a right to recover, it
27 N. D.—5.
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not appearing that the purported improvement for which the mechanics’ lien
was claimed and is sought to be foreclosed, a well, was dug under an express
contract contract with the owner or his authorized agent; nor is it established
that defendant, before the completion of the work, had knowledge that the
same was being done, or that he has subsequently ratified the same.

Opinion filed January 20, 1914. Rehearing denied February 11, 1914.

From a judgment of the District Court of Ward County, Leighton,
J., dismissing this action, plaintiff appeals.

Affirmed.

F. B. Lambert, for appellant.

The right to a mechanics’ lien is not necessarily based on an express
contract. It may arise and exist under an implied contract. Rev.
Codes 1905, § 5339.

The question of consent is clearly interwoven with knowledge. Rock-
el, Mechanics’ Liens, § 35, p. 89, notes 12, 13; Abbot v. Third School
Dist, 7 Me. 118; Hayden v. Madison, 7 Me. 76; Day v. Caton, 119
Mass. 513, 20 Am. Rep. 347; Lamb v. Bunce, 4 Maule & S. 275, 16
Revised Rep. 470; Connor v. Hackley, 2 Met. 613; Preston v. Ameri-
can Linen Co. 119 Mass. 400.

Where a party knowingly and without objection permits another to
render service for him, the law implies a promise to pay. Garrey v.
Stadler, 67 Wis. 512, 58 Am. Rep. 877, 30 N. W. 789; Bloom, Me-
chanics’ Liens, § 475, p. 434, note 15; 27 Cye. 73, cases in note 16;
Phillips v. Clark, 4 Met. (Ky.), 348, 83 Am. Dec. 491; Barclay v.
Wainwright, 86 Pa. 191; Stepina v. Conklin Lumber Co. 134 IIL
App. 173; Cannon v. Felfrick, 99 Ind. 164; Phelps v. Maxwell’s
Creek Gold Min. Co. 49 Cal. 336.

The burden of proof is upon the lien claimant to show knowledge of
the owner. Such burden has been amply met. Dodge v. Romain, —
N. J.—, 18 Atl. 114.

Palda, Aaker, & Green and I. M. Oscth, for respondent.

Findings of the trial court npon an issue of title by adverse posses-
sion may not he disturbed on appeal, when not clearly against the evi-
dence.  Chadderdon v. Maxwell, 175 Mich. 709, 141 N. W. 596;
Eyre v. Faribault, 121 Minn. 233, — L. R.A.(N.S.) —, 141 N. W.
170; Independent Pub. Co. v. St:nlcy County, — S. . —, 141 N. W,
366; Kroeger v. Warren, — S. ' —, 141 N. W. 395.
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Equitable issues may be reviewed or tried anew in the appellate court,
but issues of law will not be reviewed or retried. Laffy v. Gordon, 1%
N. D. 282, 107 N. W. 969.

The supreme court will not determine the credibility of the witness-
es or the weight of their testimony. Mitchell v. Des Moines City R.
Co. — Iowa, —, 141 N. W. 43; Moriarty v. Maloney, 121 Minn. 285,
141 N. W. 186; Wolf v. Ranck, — Iowa, —, 141 N. W. 442; State
ex rel. Rice v. Clicago, M. & P. S. R. Co. — S. D. —, 141 N. W.
473 ; Taute v. J. I. Case Threshing Mach. Co. — N. D. —, 141 N. W.
134.

Goss, J. The decision of this case involves little more than a review
of fact only. It is an equitable action brought to establish a right
to recovery for alleged improvements to realty by foreclosure of a me-
chanics’ lien. The improvement was a deep well alleged as drilled un-
der contract between the well digger, Price, and Burke, the owner of
the land.

Some facts are uncontroverted, but as to the greater portion a square
conflict exists in the evidence. The well was drilled by the plaintiff
to a depth of 401 feet, for which he has filed his lien for $601.50, or
at the alleged agreed rate of $1.50 a foot. The well drilling was done
after an interview plaintiff had with defendant in Velva, on June 3,
1907. What was there said is in direct conflict, plaintiff claiming that
Burke then gave him authority to sce Myatt, Burke’s tenant on the land,
and that whatever Myatt authorized done would be all right, and that
he had to have a well. Plaintiff testifies he then told Burke that his
price was $1.50 a foot, everything furnished, and that Burke told him
he wanted everything furnished as he was to be away at Willeston or
Montana for a considerable time, and could not look after it himself,
and in effeet authorized Price to deal with the tenant Myatt. All par-
ties agree that a conversation occurred between Price and Burke at said
place and date, that Sunday afternoon, as thev were coming from a ball
game. DBurke denies plaintiff's statement of the conversation, and tes-
tifies that he was accosted by plaintiff, who told him his business, and
“said that he understood I had trouble getting water enough at my
farm, and I told him I had. He said he was a well driller and wanted
to know if he could make a well for me, and I told him no, I had al-
ready made arrangements to fix the well I had on the place.” That he
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had no further conversation whatever with Price; that he did not refer
Price to Myatt; that “I did not speak to him more than two seconds;
I told him that I had already told Myatt what to do with the well, fix
up the old well.” That nothing was said in regard to the price of dig-
ging wells nor about a pump for the well. Burke testifies that the only
authority in the matter he had given to Myatt was to dig down deeper
a well already upon the place; that such well already there had been in
use for five years and had always before furnished plenty of water for
farm use; that he had never authorized the drilling of a well or anything
more than the mere digging out of the old one; that this moment’s
talk was the only conversation he says he had with Price until after
the completion of the well. Concerning the Velva incident, Burke is
corroborated by Joe Strong, who, when asked to state what he recollected
of the conversation, says: ‘“Well, there was not much conversation;
Price asked him in regard to digging a well, and Burke said he had
made arrangements with Myatt out there to dig down the well. It only
lasted about a minute or half a minute. That was all that was said.
There was nothing talked about the price of drilling a well or anything
of that kind. They did not talk together after that. Burke walked
down town (from the place where the talk occurred) with me and Flat-
ner; we all walked down together.” On cross-examination he testified :
“Burke said he had made arrangements with Myatt to look after the
well;”” which statement was explained on redirect examination to mean
the well he was going to have “dug down or dug out.” Price had been
looking for work and had prevmus]y asked Myatt for the ]ob of drilling
a well, and Myatt had referred him to Burke.

Price says he started in at drilling the well after he had procured
from Myatt consent to do the work, he informing Myatt of the price he
would charge. The work was begun on the 19th, 20th, or 21st of June,
according to plaintiff's testimony, he being uncertain as to the exact
date, and he testifies the well was completed some time from the 11th
to the 16th of July, being uncertain as to that date also, which date is
very material, as will hereafter appear. The bill attached to the veri-
fied lien claim recites the commencement of the work on June 19th, and
its completion July 11, 1907, and that the same was done under a con-
tract made by plaintiff with the defendant on June 17th, or as would ap-
pear, two days before the work was commenced. The date of the veri-
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fication of this lien, filed September 3, 1907, is August 29, 1907. This
was after the presentation to Burke of a bill for the work, which bill is
dated July 23d, and is in evidence as Exhibit A, and is stamped received
by Burke July 26, 1907, and answered by him July 27, 1907. It thus
appears that the mechanics’ lien was prepared within a day after the re-
ceipt of the answer to the presentation of the claim, evidently adverse
to payment, or the lien would not have been filed forthwith.

Burke appeared at his farm again July 12th, or nearly six weeks
after the talk had with Price in Velva, Burke making the trip to his
farm with an automobile from Sawyer, and then discovered, as he says
for the first time, the well in question, and that the same was already
completed. That Price was away; that one Newman was there with
the well-drilling outfit; that he started to talk with Newman; that he
was sore about them being there, and Newman told him he had nothing
to do with it or with the outfit; that it used to belong to him, but Price
had the job; that he asked him where Price was and was told he had
gone to Sawyer; that he then found Myatt and wanted to know what
they were doing and what authority Myatt had for doing that, and he
was then told by Myatt that Price had informed Myatt that he, Price,
had seen Burke in Velva and had made arrangements with him, Burke,
and that he, Myatt, considered he had nothing to do with it, and was
sore because Burke blamed him for it. At that time they had pumped
the well and had made ditches to drain off the water, and the water so
pumped had splashed all over. Burke was positive that this was on the
12th day of July, fixing the date from memoranda and his whereabouts
and other events; that he was then told by Newman in charge of the
outfit, “they were down 401 feet and the water supply was sufficient,”
and that they had pumped it four days in testing it. Myatt did not
testify, the inference from the testimony being that he had left the
country. Burke traced his own whereabouts from the 3d day of June
until the 12th of July. It appears that he was in Bismarck June 4th
and obtained a pardon for one Alice Hale, leaving Bismarck for De-
troit, Minnesota, where he attended a wedding June 5th, leaving there
for Fargo and Minneapolis, returning to Minot June 9th, then going to
Towner, and on June 12th to Berthold, on the 13th to Williston, and
on the 14th to Poplar, Montana, returning to Minot June 18th, and
going back to Williston on the 19th, then engaging from June 20th un-
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til July 6th in the trial of the Heddrick will case, in which trial he
was one of counsel engaged. Witness then returned from Williston,
went to Towner, Minot, and Velva, and from there to the farm. Witness
testifies from memoranda consisting of sleeping car checks and checks
drawn by him, to fix dates, refreshing his recollection, and from which
witness is able to fix positively the date of his only visit to the farm as
of the 12th of July, 1907. The importance of fixing the date of this
visit with reference to the time of completion of this well is the ques-
tion decisive of this case. If the well was completed in advance of
the visit, then all the work was done before Burke had any notice that
plaintiff was drilling the well. Such was Burke’s contention, and the
one evidently accepted as the fact by the trial court. If he had known
such work was in progress and made no objection and allowed its com-
pletion, then under § 6237, Rev. Codes 1905, he as owner would “be
presumed to have consented to the doing of any such labor or the mak-
ing of any such improvement, if, at the time, he had knowledge thereof
and did not give notice of his objection thereto to the person entitled to
the lien.” Plaintiff’s own testimony as to the date of his completion
of the work is wholly indefinite. In his direct examination he says:
“Think we finished up the 16th day of July.” Again on cross-examin-
ation he was asked: ‘“When do you claim you finished the well ?’ To
which he answered: “Some time from the 11th to the 15th day of
July, I could not say the date.” In his sworn statement of lien, he has
fixed July 11th as the date of completion, and this date was fixed by
him, the date of the lien being August 29, 1907, about six weeks after
the completion of the work, while his testimony concerning the date was
given four years after the work was done, and nothing is shown from
which the witness could refresh his recollection as to dates, and with the
witness probably testifying with knowledge of the necessity, to enable
plaintiff to recover, of fixing the date of completion as after the time
of the visit by Burke to the farm and his acquisition of knowledge of
the work. It is true Price has testified to having seen and talked with
Burke about the well once after the initial conversation, June 3d, which
second conversation he places as occurring “while we were working
there.” And again: “It must have been somewhere around about the
latter part of June.” He was then asked: “Who was present at that
conversation ?” To which he answered: “Nobody but himself and
me.”
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He then testifies he never saw Burke on the farm, but “once after-
wards I did.”

to

A.
off.

P?QPPP‘UUOF’PF’@?’@P@

When ?

A few days.

After what?

After he was out there the first time.

When was that?

I cannot tell the date.

About when ?

Sometime in June or July, while we were working at the well.

. How long before you finished this well do you claim you talked

urke at the farm ?

I did not talk to him at the farm; I talked to him in Sawyer.
Didn’t have any talk with him at the farm ¢

Not a word.

Where was he on the farm when you claim you saw him ¢

In the yard in an automobile.

Drove right out again?

He was there a few minutes talking to his tenant, and they went

Then again he gave the following testimony:
I think we finished up on the 16th day of July.

Q.
A.
Q.
A.

During the time did you see anything of Burke, the defendant?
Yes, sir. ‘

When and where did you see him ?

I saw him at the farm there once, and I met him on the road and

talked to him in Sawyer after he had been out.

Q.
A.

OFPOFO>O

Were you drilling ?

I had come to town for some gasoline.

Where did you first see him that day?

Just before he got to his place in an automobile.
Before he turned in ¢

. Just within half or three quarters of a mile,
. He was headed toward his farm {

. Yes, sir.

. When did you see him again?
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I saw him that same day after he came back to town.
Whereabouts ¢ ’
In Sawyer.
What talk did you have with him that day ¢ :
Just a few words. He says, “You are getting down quite deep.”‘
I says, “Yes, deeper than we expected.”
He says, “Well, I have got to have water.”
Q. Did you finish the well complete ¢
A. Yes.
Q. Did you test it?
A. Yes, sir.
Q. What test did you make, what did it stand ? |
A. We pumped it thirty-six hours with a gasoline engine and it was
working as well as any well could be made to work. '
Q. You kept it going steady for thirty-six hours? A
A. Yes, about in that neighborhood, but I would not swear to the
exact time, but we pumped it for practically three days. '

POPOP

Then again the plaintiff gave the following testimony under cross-ex-
amination : :

Q. You talked with him again after that in Minot ?

A. T talked to him after that on the train going down.

Q. You did not talk to him at his place?

A. No, sir.

Q. You did not see him on the place, did you ?

A. No, sir.

And witness testifies to an offer of compromise settlement made by
Burke to him. And again: “Just shortly after the well was done I
told him the well was done. He said, ‘All right, send me your state-
ment and I will send you a check.” T done so and I did not hear any-
thing of him. The next I came up to see him he said he was too busy
to talk to me. We were going down on the train and he would settle
on the train.” It was then that an offer of compromise was made by
Burke. One Larent and wife were working for Myatt on Burke’s farm
and they both testify to Burke telling Myatt to go ahead and put the well
down, but as to whether this was in reference to the well in the coulée
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or the drilling of a new well, their testimony is merely their conclusion
or inference. And in addition thereto they testify to the following:
“Price told Myatt that he heard that he wanted to put a well down,
get a well, and Myatt said he did ; and so Price told him what he would
put the well down for, and Myatt said it was all right with him to
have the well dug.” This contradicts plaintiff’s own testimony and
theory of his case, based upon an express contract with Burke made at
Velva.

Q. What did he say the price was?

A. $1.50 a foot.

Q. Anything else said about Burke?

A. Price said he didn’t want to put the well down until he saw
Burke.

Q. Do you remember seeing Burke there during that time? (refer-
ring to while the well was being drilled).

A. Yes, sir.

Q. How many times.

A. One that I know of.

Q. What was he there with?

A. With an automobile.

Q. Do you know who was there with him?

A. No, there was another man, but he was a stranger to me.

Then on cross-examination Larent gave the following testimony:

Q. Was he there when they were drilling or pumping ¢

A. They were drilling.

Q. Weren’t they through pumping at that time, after those three or
four days’ pumping you talked about ¢

A. No, sir, he was there during the time they were drilling; they had
just started a little while; I don’t know how long they had drilled be-
fore he came out there.

Q. How do you fix it they were drilling ?

A. Price went to town for gasolene the same day Burke was there.

This is the same trip Price says he made for gasoline, and identifies
the visit as the one Burke admits having made July 12th. Other wit-
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nesses testify to having used the well themselves, or seen others use the
well that year.

Burke denies ever having had the conversation in Sawyer above re-
ferred to, but says that he met a team on this trip to the farm on July
12th, and that the team was frightened, and while he did not recognize
Price, yet it might have been he. Plaintiff’s witness Newman also
testifies that Burke was at the farm twice while the well was being
drilled ; that they were drilling while he was there; that they tested
the well by pumping it with a gasoline engine for three days; that he
was working for Price at the time, but had just before commencement
of this job sold Price the well-boring outfit with which the work was
done, and to that extent is an interested party in this suit. He does
not know the date of the completion of the well; that he had talked to
Myatt about the digging of this well before he sold the well machine
used in digging it to Price. Burke’s testimony is that he had no knowl-
edge of the well being bored until it was completed ; that he never had
any talk with Price in Sawyer or Velva except the time he told him he
did not want him to drill a well; that Price came to his office in Minot
some little time after the 12th of July and inquired of Burke himself,
if Burke was in, not recognizing him, and, on being informed by Burke
who he was, told him that he came to get his pay for drilling the well,
that the well was all right and was 401 feet deep. Burke testifics
positively that he never saw Price between the moment he spoke with
him on June 3d and this interview in the office; that he had some talk
with Price at that time at his office, and as a matter of compromise
offered to measure the well, and if the well proved satisfactory to settle
it at $1 a foot, which compromise offer plaintiff would not accept. But
that before Burke would agree to do that he would want to measure
the well and know it was that deep, and find out if it would give a suf-
ficient supply of water to answer all the purposes that a well should, and
that a well of that depth would necessitate a windmill. And testimony
is offered bearing only on the equities of the case, that the well has al-
ways been worthless and has never been used, as appears from the testi-
mony of half a dozen near neighbors to the land in question.

It is apparent that a substantial conflict exists in all facts upon which
the liability of the defendant to pay for the well could be predicated.
Under' Burke’s testimony his tenant was not authorized to drill any
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new well, but merely to fix the old one. That Price did not rely on any
authority from Myatt, on the theory that he was Burke’s authorized
agent in the first instance, is clear, because the proof is that Myatt sent
Price to Burke and Price asked Burke for authority to dig the well.
And here arises a direct conflict in testimony, and from the testimony
of Burke and the bystander Strong, it would appear that Price was
refused the job, which if true, and it would seem that the preponder-
ance of the evidence here favors the defendant, Price thereafter acted
at his peril in ever getting anything for his work, or taking just what
Burke thereafter saw fit to pay. Plaintiff claims Burke referred him
to Myatt. This Burke denies, and Strong’s testimony supports Burke
on this. Plaintiff has also sought to show a later implied consent
sufficient under the mechanics’ lien statute to obligate Burke to pay him
for the well. In number of witnesses testifying on this point, the
advantage is with the plaintiff ; but the testimony of each witness, when
carefully scanned and weighed, contains contradictions, inconsistencies,
and matters of self-interest, to be considered in passing upon the ques-
tion of credibility. Besides, the witnesses are testifying to matters four
vears old, and may follow their inclinations more or less and shade their
testimony in plaintiff’s favor without much fear of detection. In
weighing the testimony as to time there is one thing we consider es-
tablished to a reasonable certainty, and that is that Burke was not pres-
ent at the farm in question between the interview with plaintiff in Velva
on Sunday, June 3, 1907, until July 12th following, and that the testi-
mony of witnesses who say they saw Burke at the place at an carlier
time is not the fact. Neither is it probable that Burke had any inter-
view with plaintiff in Sawyer. Plaintiff has testified to sceing Burke
once on the farm prior to July 12th and to the conversation had with
Burke on July 12th in Velva, which if it had occurred might have
estopped defendant from denial of liability. And plaintiff has also
testified that he never saw defendant on the farm. We aceept the latter
statement as the truth under all the probabilities. And the fact that
there is in evidence a carbon copy of a letter from Burke to Myatt,
dated at Minot June 19, 1907, would seem to be some proof that Burke
was not there around that date, or he would not have taken the trouble
to write the directions there given to his tenant. As to the condition
of the well at the time of the single visit of Burke on July 12th, it
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would seem to us that the preponderance of the evidence, notwith-
standing the testimony of conclusions to the contrary, is in substanti-
ation of the testimony of the defendant and to the effect that the well
was completed and either tested or undergoing a test at that time, which
test plaintiff testifies proved that the well was satisfactory and was then
complete. The testimony of plaintiff and his witnesses Newman and
Larent establishes the fact that three days’ time was taken with this
test, plaintiff and Larent and Newman all testifying that the test occu-
pied three days’ time. And latest date plaintiff will fix for the com-
pletion of the well is given in his direct examination as the 16th day of
July, and on cross-examination “some time from the 11th to the 15th of
July, I could not say the date;” and which date of completion has been
fixed by him in his sworn statement of lien, filed within two months
after the completion of the well, as July 11th. Granting that the
pumping continued until the 15th, assuming his own testimony to be
true, the well had been completed on the 12th, the date Burke was there,
and when he was informed that it was complete and dug to a depth of
401 feet and had sufficient water because it had then been tested by
pumping. At least, the testimony is in conflict as to the exact time of
completion, as also as to whether the well was dug or not under a con-
tract between Price and Burke, to such an extent that we must give
weight to the findings of the trial court on these questions, it having
found adversely to the plaintiff thereon by dismissing this action, and
that “the serviges rendered by the plaintiff for which a claim of lien is
made upon the premises described in the complaint were not rendered
or performed under any contract between plaintiff and defendant, nor
between plaintiff and any person authorized to act for or on behalf of
the defendant.” This explicit finding is supported by a preponder-
ance of the proof on the question of contract, and under all the evi-
dence we cannot say that plaintiff by a preponderance of the proof
established any facts upon which defendant can be presumed to have
consented to the making of such improvement, it not appearing from the
proof that he had any knowledge that such labor was being performed
or such improvement being made, assuming that it is an improvement,
during the time the same was being dug; and it affirmatively appeared
by substantial proof that his first knowledge thereof was after the same
had been finished, since which time he has done nothing to estop him
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from refusing to pay for such work performed by a trespasser. Ap-
pellant relies upon § 6237, Rev. Codes 1905, of the mechanics’ lien
law, providing that an owner shall be presumed to have consented to
the making of an improvement if he had knowledge thereof and did not
give notice of his objection to the person entitled to a lien. But under
these facts this statutory provision can have no application, as mani-
festly the time mentioned in the phrase, “if at the time he had knowl-
edge thereof,” means at the time of the doing of the work or the mak-
ing of the improvement, and does not apply to a case of this kind where
the work was done and the improvement completed before knowledge
of it was acquired.

Our mechanics’ lien law, §§ 6237-6251, is a broad one, and grants to
those who may by compliance with its terms obtain a mechanic’s lien
superior rights to those enjoyed by those not so favored. To comply
with its terms is easy. The scope and method of proof in equity actions
simplifies the establishment of any valid claim and places before a court
all the facts and circumstances. Under such conditions the proof should
disclose a clear right to recover. Any other rule is liable to result in
confiscation of property, especially in cases similar to the one before us.

We affirm the judgment of the trial court dismissing this action.

Burke, J., being disqualified did not participate.

STATE OF NORTH DAKOTA EX REL. ANDREW MILLER,
Attorney General, and Max Stern, Relator, v. WALTER C. TAY-
LOR, Commissioner of Insurance of the State of North Dakota,
and as such Commissioner of Insurance, Gunder Olson, State
Treasurer of the State of North Dakota, and as such Treasurer.

(145 N. W. 425.)

By chap. 194, Laws of 1913, entitled, “An Act Establishing a State Bonding
Department in the Office of the Commissioner of Insurance, Providing for the
Maintenance Thereof, and Creating a Reserve Therefor, Prescribing the Duties
of Officers Connected Therewith, Providing for the Payment of Premiums and of
Indemnities for Losses, and providing for the Disposal of the Surplus after
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Such Reserve Has Been Created,” it was attempted to establish a bonding de-
partment, to bond certain county, city, village, township, and school district
officials at the expense of the subdivisions of which they are officials. It is
held:

Legislative power — delegation of — unwarranted — premiums — adminis-
tration officers — bonding fund — payment of losses — payment of ex-
penses — limitation — subdivisions — officials of.

1. Following State ex rel. Rusk v. Budge, 14 N. D. 532 (the Capitol Com-
mission Case), that said chap. 194 is invalid as an unwarranted delegation of
legislative power to administrative officers, for the reason that said chapter
provides for the payment of premiums by the subdivisions of the state, which
premiums constitute a bonding fund, and it attempts to give to the commis-
sioner of insurance the arbitrary power to determine how much of such fund
shall be applied to the payment of losses, and how much to the payment of
deputies, clerk hire, and other expenses of the department, and, particularly,
because no limitation is placed upon the amount which may be devoted to the
last-mentioned subject.

Unwarranted delegation of judicial power — administrative officers — offi-
cials of subdivisions of state — bonds of.

2. Following State ex rel. Standard Oil Co. v. Blaisdell, 22 N. D. 86, said
chapter 194 is invalid as an unwarranted delegation of judicial power to
purely administrative officials, in that it commits to the commissioner of insur-
ance the sole right to determine ‘the amount due subdivisions whose officials
are insured, by reason of any default or violation of official duties, and also dele-
gates to the auditing board the power to determine when bonds of insured
officials shall be canceled, which are judicial functions.

Invalidity — taking property without due process — commissioner of insur-
ance — judge — jury — conflicting capacities.

3. Said chapter 194 is also invalid because it provides for taking the property
of counties, cities, and other subdivisions of the state without due process of
law, in that it is an attempt to authorize the commissioner of insurance to
determine the amount due to any such subdivision whose official it is claimed
has dcfaulted, or been guilty of malfeasance in office, without notice to such
subdivision, or any opportunity for a hearing on the subject, or any other
provision for determining, by means of any channel for the administration
of justice, any question of liability which may arise between the subdivisions
and the bonding department. It is attempted to constitute the insurance com-
missioner the judge and the jury, as well as the custodian of the fund, and to
impart to him the power to serve in these conflicting capacities.

Opinion filed December 29, 1913. Rehearing denied February 11, 1914.
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Original application to this Court for the issuance of its writ pro-
hibiting and enjoining the Commissioner of Insurance of the State from
putting into effect the provisions of chap. 194, Laws of North Dakota
for 1913, requiring him to establish a bonding department to go into
operation on the 1st day of January, 1914.

Writ granted.

Lawrence & Murphy and Pierce, Tenneson, & Cupler, and Bangs,
Metcher, & Hamilton, for plaintiffs.

It is clear that the state intended to engage in the business of furn-
ishing bonds to counties and other subdivisions, to indemnify against
loss by the default of public officials of such subdivisions. Laws of
1913, chap. 194.

Such act is in violation of § 185 of the Constitution of this state.
It is also in violation of §§ 1 and 23 of our Constitution. Rippe v.
Becker, 56 Minn. 100, 22 L.R.A. 857, 57 N. W. 331; Opinion of Jus-
tices, 155 Mass. 598, 15 L.R.A. 809, 30 N. E. 1142; Crawfordsville
v. Braden, 130 Ind. 149, 14 L.R.A. 268, 30 Am. St. Rep. 214, 28 N.
E. 849:; McCullough v. Brown, 41 S. C. 220, 23 L.R.A. 410, 19 S. E.
458; 1 BL Com. 138 ; Re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636 ; Cooley,
Const. Lim. 4th ed. 719; Butchers’ Union S. H. & L. S. L. Co. v.
Crescent City L. S. L. & S. H. Co. 111 U. S. 756, 28 L. ed. 590, 4
Sup. Ct. Rep. 652; George Bolln Co. v. North Platte Valley Irrig. Co.
19 Wyo. 542, 39 L.R.A.(N.S.) 868, 121 Pac. 22.

The law or bonding act under consideration is diseriminating, in
that it requires only certain county officials to furnish bond with the
state as surety, permitting others to take such bonds at their option;
permitting the state to withdraw from any bond, and refusing to be-
come surety on any bond greater than a given amount. State ex rel.
McKell v. Robins, 71 Ohio St. 273, 69 L.R.A. 427, 73 N. E. 470, 2
Ann. Cas. 485; George Bolln Co. v. North Platte Valley Irrig. Co. 19
Wryo. 542, 39 L.R.A.(N.S.) 868, 121 Pac. 22.

This act is also in violation of the Federal Constitution, in that it
takes property without due process of law. Fed. Const. 14th Amend.
§ 1.

Andrew Miller, Attorney General, John Carmody, and Alfred Zuger,
Assistant Attorneys General, for defendants.

There is no constitutional provision in this state requiring any of-
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ficer to furnish bonds. Those officers of whom bonds are required come
under the provisions of statute law. Rev. Codes 1905, §§ 400-415,
and amendments.

In the absence of a constitutional provision, the legislature has the
right to prescribe qualifications for office, such as taking oath and giving
bond, ete. 29 Cye. 1375.

The state Constitution is a limitation of power, and the legislature
has supreme power except where limited. Cooley, Const. Lim. 7th ed.
242; Ensley Development Co. v. Powell, 147 Ala. 300, 40 So. 137;
Sheehan v. Scott, 145 Cal. 684, 79 Pac. 350; McGuire v. Chicago,
B. & Q. R. Co. 131 Iowa, 340, 33 L.R.A.(N.S.) 706, 108 N. W. 902.

The legislature has power to enact any law not prohibited by the
Constitution. Ex parte Roberts, 166 Mo. 207, 65 S. W. 726; Rad-
cliff v. Wichita Union Stock-Yards Co. 74 Kan. 1, 6 L.R.A.(N.8S.)
834, 118 Am. St. Rep. 298, 86 Pac. 150, 10 Ann. Cas. 1016 ; Hinton .
Perry County, 84 Miss. 536, 36 So. 565 ; State ex rel. Ilenson v. Shep-
pard, 192 Mo. 497, 91 S. W, 477; Wallace v. Reno, 27 Nev. 71, 63
L.R.A. 337, 103 Am. St. Rep. 747, 73 Pac. 528; Ex parte Boyce, 27
Nev. 299, 65 L.R.A. 47, 75 Pac. 1, 1 Ann. Cas. 66; Com. v. Mallet,
27 Pa. Super. Ct. 41; Re Watson, 17 S. D. 486, 97 N. W. 463, 2
Ann. Cas. 321; People v. Young, 18 App. Div. 162, 45 N. Y. Supp.
772; State ex rel. Nichols v. Cherry, 22 Utah, 1, 60 Pac. 1103 ; Rippe
v. Becker, 56 Minn. 100, 22 L.R.A. 857, 57 N. W. 331; Missouri River
Power Co. v. Steele, 32 Mont. 433, 80 Pac. 1093.

Sparping, Ch. J. This is an original application to this court for
the issuance of its prerogative writ to prohibit and enjoin the state
commissioner of insurance from proceeding to establish and put into
operation a state bonding department. It is designed to test the con-
stitutionality of chapter 194 of the Laws of 1913, entitled, “An Act Es-
tablishing a State Bonding Department in the Office of the Commis-
sioner of Insurance, Providing for the Maintenance Thereof, and Cre-
ating a Reserve Therefor; Prescribing the Duties of Officers Connected
Therewith, Providing for the Payment of Premiums and of Indemni-
ties for Losses, and Providing for the Disposal of the Surplus after Said
Reserve Has Been Created.”

Section 1 of such act reads: “A bonding department of the state
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of North Dakota is hereby established, under the management and su-
pervision of the commissioner of insurance.” Section 2 authorizes the
commissioner of insurance to appoint a deputy and engage clerks as
may be necessary to conduct the business of the state bonding depart-
ment, fix the salaries therefor, and provides that they shall be paid out
of the bonding department fund. Section 3 requires such bonding de-
partment to bond counties, cities, towns, townships, and school districts
in any county in the state, against losses by default of any officer, upon
the terms and in the manner later set forth in such act, and that the
commissioner shall draw up, with the assistance of the attorney general,
a standard form of surety bond, which only shall be used. Section 4
provides that each county official, except justice of the peace and con-
stable, every assessor required by law to furnish a bond, every city,
town, school district, and township treasurer required by law to furnish
a bond, shall be bonded by the state bonding department, with this pro-
viso, that it shall not bond any official for a greater amount than 250,-
000, and any official required to be bonded in a greater sum than
$50,000 shall bond, as to the excess, with a responsible surety company,
or in any manner satisfactory to the proper authorities. It further
makes it optional with township and school district treasurers, to be
bonded by the state bonding department, and requires the premiums
on all bonds furnished by that department to be paid out of the ap-
propriate public treasury. Section 5 fixes a flat rate of premium on
bonds of all officers at 25 cents per hundred dollars of bonds per year,
to be paid in advance by the proper authorities to the state treasurer, and
that the minimum premium on small and short term officers’ bonds shall
not be less than $2.50. Section 6 provides that money paid into the
state treasury for premiums for bonding officials shall be known as the
state bonding department fund, and used as provided in the act. Sec-
tion 7 prescribes the duties of the state treasurer in regard to receiving
premiums and issuing receipts, etc. Section 8 requires all bonds
issucd by the department to run until the expiration of the officer’s
term of office, and provides that, when such term is less than one year,
a full year’s premium shall be charged. Section 9 requires the commis-
sioner of insurance to estimate, at the beginning of each year, the
amount required for salaries and expenses of the department for the

current year, and to reserve the same from the premiums received,
27 N. D.—8.
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and makes the amount of premium receipts remaining available fot
payment of losses. It requires losses to be paid promptly as soon as the
amount shall be determined by the commissioner of insurance and a
report thereof made, and that any sum remaining unexpended at the
end of any year shall remain in the state bonding fund until the amount
of $100,000 is accumulated, after which any excess over that sum shall
be distributed to the various counties, ete., in proportion to the amount
of premiums paid into the fund by the same, and that, in case there are
not sufficient funds to meet the losses sustained after the reservation
of expenses for the year, such losses shall be paid as funds are accunu-
lated in the bonding fund by the collection of premiums. Section 10
provides for reports to be published and made to the governor and leg-
islative assembl<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>