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1. CONTRACTS—EMPLOYMENT CONTRACT—CAUSE OF ACTION.—
Where an employment contract provides that the employer may
discharge the employee at any time, without notice, the
employee does not have a cause of action for breach of contract
as a result of such discharge.

2. CONTRACTS — TERMS — STANDARD OF REVIEW.—In the ab-
sence of violation of some clearly established public policy, the
courts will not remake a contract between the parties to devise a

. basis for relief where none exists under the contract.

3. TORTS—WILFUL & WANTON WRONGS—MENTAL SUFFERING CON-
STITUTES PROPER ELEMENT OF DAMAGEs.—Mental suffering
forms the proper element of damages in actions for wilful and
wanton wrongs and those committed with the intention of caus-
ing mental distress.

4. TORTS—MENTAL ANGUISH & EMOTIONAL DISTRESS—PHYSICAL
IMPACT OR INJURY NO LONGER NECESSARY TO JUSTIFY AWARD OF

! The reference in Ark. Stat. Ann. § 41-1206(2) (Repl. 1977) to “multi-
ple periods of suspension ‘or probation” is applicable only to multiple
offenses.’
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DAMAGES.—The Arkansas Supreme Court now abandons its
requirement that there must be a theoretical or actual physical
impact or injury in order to justify an award of damages for
mental anguish and now recognizes that one who, by extreme
and outrageous conduct, wilfully or wantonly causes severe
emotional distress to another is subject to liability for such
emotional distress and for bodily harm resulting from the dis- |
tress. i

5. TORTS—"“EXTREME & OUTRAGEOUS CONDUCT —DEFINITION.—
Extreme and outrageous conduct means conduct that is so out:
rageous in character, and so extreme in degree, as to go beyond
all possible bounds of decency, and to be regarded as atrocious,
and utterly intolerable in civilized society.

6. CONTRACTS—EMPLOYMENT CONTRACT—NO BREACH OF CON-
TRACT GIVING RISE TO CAUSE OF ACTION.—Where an employer
has a legal right, under the terms of a contract with an
employee, to discharge the employee at will, the employee has
no cause of action against the employer for intentional infliction
of emotional distress because of his action in discharging her.

7. JUDGMENTS—SUMMARY JUDGMENT—ENTRY ERRONEOUS WHERE
MATERIAL ISSUE OF FACT EXISTS.—In the case at bar, there is a
material issue of fact as to whether the employer’s conduct
following the discharge of respondent employee was extreme
and outrageous, or whether the employee suffered unpleasant
mental reactions such a anguish, shock, anger, embarrass-
ment, chagrin, disappointment, or worry which would entitle
her to damages, and, therefore, the summary judgment must be
reversed and the cause remanded.

On certiorari to the Court of Appeals to review its affir-
mance of the Crittenden Circuit Court, Gerald Pearson, Judge;
affirmed.

Parker & Henry, for petitioner.
Barrett, Wheatley, Smith & Deacon, for respondent.

JoHN A. FOGLEMAN, Chief Justice. Shirley Ann Counce
appealed from a summary judgment against her in her suit
against M.B.M. Company, her former employer, to recover
damages for wrongful discharge and for intentional infliction
of emotional distress. Because we find a material issue of fact
as to intentional infliction of emotional distress, we affirm the
action of the Court of Appeals reversing the judgment and
find no error in that court’s holding.
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In her complaint, respondent Counce alleged that, on
February 2, 1977, she was “laid-off”” from her employment by
petitioner at Coleman’s Bar-B-Q, its place of business in
West ‘Memphis, supposedly because her services were no
longer needed but that she was subsequently told by an
employee of petitioner that she must submit to a polygraph
examination in connection with a money shortage on the last
day she worked. She further alleged that she passed the test
and demanded her wages for her last 17 hours of work, but
when she received her pay check it amounted to only $.081
after an unexplained deduction of $36, which was later ex-
plained as being her share of the money which was missing
on February 2. She asserted that these actions by petitioner
were an intentional course of conduct designed to cause
severe emotional distress, and that her termination was in
retaliation for alleged stealing and a breach of the employ-
ment relationship and in violation of public policy.

M.B.M. moved for summary judgment on the basis of
the discovery deposition of Ms. Counce and those of Jerrell
Coleman Moss, area supervisor for M.B.M., who was in
charge of the West Memphis store, and Porter Moss, presi-
dent of M.B.M. Since we are considering a summary judg-
ment, we will view this evidence in the light most favorable to
Shirley Ann Counce, against whom it was rendered.

Ms. Counce was employed by M.B.M. at the West
Memphis store on January 17, 1977. The store manager was
Jan Hylander. Between the closing of the business on
February 1, 1977 and its reopening the following day, $99.00
in money and checks were missing. Ms. Counce had been
assigned to the cash register on that evening. She had no
knowledge the money was missing until the store manager
called her on the morning of February 2. When Ms.
Hylander asked her if she had put all the money and checks
together as she was supposed to do, Ms. Counce answered in
the affirmative. Later Ms. Hylander called Ms. Counce and
told her that she was laid off because Ms. Hylander had too
much counter help. Shortly thereafter, Ms. Counce called
and asked Ms. Hylander about her pay, but was told that she
would have to take a polygraph test before the company
would release her check. She went to Memphis and sub-
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mitted to the test, which was arranged by Coleman Moss.
The polygraph operator told her that she had passed and that
M.B.M. would have to release her paycheck. The next day
she picked up her check for the previous week’s work. A week
later she picked up her check for the last 17 hours she had
worked. When she noticed that it was for only $0.81, she went
back to Coleman’s Bar B-Q and asked Jan Hylander why it
was for that amount but was told that she whould have to talk
to Coleman Moss. Ms. Counce then called him on the
telephone, asked why her money was withheld and told him
that she had passed the test and needed her money. Coleman
Moss responded, “I need mine, too.” )

. Ms. Counce applied for unemployment benefits and
gave the same reason for her discharge that she had been
given by Jan Hylander. She was denied benefits because the
employer had stated that she was laid off because of
numerous customer complaints, a bad attitude and violation
of company rules and policies. At the time Ms. Counce was
discharged, M.B.M. was advertising for counter help in the
West Memphis newspaper.

Coleman Moss stated that the reason Ms. Counce was
dismissed was because there were two customer complaints
about her service, but he did not know the name of either
customer. Ms. Counce never had any problems or arguments
with customers. The deduction from her pay was one-third of
the missing money and the president of the company made
the decision to withhold it. After an investigation by the
Labor Department, this amount was paid to Ms. Counce.
Coleman’s Bar B-Q did not have excess counter help when
she was discharged. No one ever said that Ms. Counce had
stolen the missing money.

The written employment agreement between Ms.
Counce and the company provided that she could be dis-
charged at any time, without notice. In that contract, she
consented, if she were employed, to submit to a polygraph
test at any time during her employment and she understood
that employees of Coleman’s might be required to take such
tests.
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Ms. Counce first argues that there was a breach of the
employment relationship in violation of public policy. This is
but another way of saying that M.B:M. breached the con-
tract of employment. She relies to some extent. upon cases
holding that discharge of an employee for filing a worker’s
compensation claim, for refusing to “go out” with her
foreman, for going on jury duty, or for refusal to commit per-
jury, is a breach of contract. She contends that, upon the
authority of such cases, she has stated a cause of action in
contract. We might well agree with Ms. Counce if there was
any indication that she was discharged for exercising a stat-
utory right, or for performing a duty required of her by law,
or that the reason. for the discharge was in violation of some
other well established public policy. That simply is not the
case here. Since it is not, our holdings in such cases as Miller
v. Missouri Pac. Transportation Co., 225 Ark. 475,283 S.W.2d
158, lead us to hold that Ms. Counce has failed to establish a
cause of action for breach of contract. In that case, the court
relied upon the rule that, where no definite term of employ-
ment is specified in the contract of employment, and in the
absence of other circumstances controlling the duration of the
employment, the contract is terminable at will of either
party. That rule has greater impact when, as here, the con-
tract specifically authorizes the employer to terminate the
contract at will. In the absence of violation of some clearly. es-
tablished public policy, we join the Supreme Court of Utah in
~declining an invitation to remake the contract between the
parties or to somehow devise a basis for relief whenever one
party to a contract can show injury flowing from the exercise
of a contract right by the other. Mannv. American Western Life
Ins., Co., 586 P.2d 461 (Utah 1978).

This .is not a case in which there was injury resulting
from a physical impact, so appellant’s right to recover
damages for emotional distress depends upon the existence of
a cause of action to recover these damages when distress is
not merely “parasitic” as an element of damages for physical
injury. The idea that a recovery should be permitted in some
cases of this sort is not novel. In 2 Harper & James, The Law
of Torts 1033, § 18.4 (1956), the authors said:

The more recent trend, in the British Empire as
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well as America, has been away from this mechanical
requirement of impact. Where defendant’s conduct is
intentional, or willful and wanton, or constitutes a
technical trespass or other legal wrong (which is com-
plete without a showing of damage), recovery has often
been allowed for emotional disturbance and its conse-
quences. This has been so for a long time, but there has
been an extension of liability along this line in recent
years, ¥¢%

Ina footnote, the authors state that the oldest example was a case
decided in 1348. ‘ . -

The concept of allowing recovery of damages for mental
distress and injured feelings is not completely new in Arkan-
sas. ' We upheld a recovery for mental suffering which was un-
accompanied by any physical injury in Wilson v. Wilkins, 181
Ark. 137, 25 S.W.2d 428. Although we recognized that in ac-
tions for negligence there can be no recovery for mental suf-
fering where there has been no physical injury, we said: -

The rule is well settled in this state, but it has no

application to willful and wanton wrongs and those

- committed with the intention of causing mental distress

and injured feelings. Mental suffering forms the proper

element of damages ‘in actions for willful and wanton

wrongs and those committed with the intention of caus-
ing mental distress.

Our holding in Wilson is not controlling authority for a
holding that Ms. Counce has a cause of action against
M.B.M., because the actionable wrong recognized in that
case was wilfull intimidation of the plaintif°s rights of per-
sonal security and of private property. The cause of action
was based upon threats of the defendants that, if the plaintiff
did not leave the community 'in which he lived, they would
put a rope around his neck. Later in Geyer v. Western Union
Telegraph Co., 192 Ark. 578, 93 S.W.2d 660, we again
recognized the rule that, under the common law, there can be
no recovery for fright or mental anguish caused by ‘mere
negligence, but that a recovery may be had where fright or
mental anguish is caused by wilful conduct. In that case
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damages for mental anguish and fright were not sought, but
we upheld a recovery for physical pain and injury attributable
to the inability of the plaintiff to attend her brother’s funeral
because she was misled by an .incorrect transmission of a
death message. S :

Our statement in Wilson either overlooked or disregard-
ed our previous holding in St. Louis, I. M. & S. Ry. Co. v.
Taylor, 84 Ark. 42, 104 S.W. 551, 13 LRA (n.s.) 159, the very
case distinguished in the opinion. We actually held in Taylor
that there could be no recovery for mental anguish unaccom-
. panied by physical injury or some other recoverable elements
of damage and that an independent action for damages for
mental anguish and humiliation would not lie, even though
the violation of duty made the basis of the complaint was
wilful. Authorities supporting this view were :set out in the
Taylor opinion and the same rule was followed in.such sub-
sequent cases as Chicago, Rock Island & Pacific Ry. Co.v. Moss,
89 Ark. 187,116 S.W. 192, and Pierce v. St. Louis, Iron Mt. &
S. Ry. Co., 94 Ark. 489, 127 S.W. 707. In the latter case, we
explicitly declined an invitation to overrule Taylor in this re-
spect . : .

We had also held that the use of impolite and insulting
language which caused humiliation and mental suffering was
not actionable where there- was no physical injury, even
though we recognized that there are cases where there could
be recovery for mental suffering coupled with a *‘constructive
physical injury,” such as duress or coercion, where there is no
physical violence but an actual restraint or coercion. Chicago,
Rock Island & Pacific Ry. Co.v. Moss, 89 Ark. 187,116 S.W.
192. We followed this constructive physical injury theory in
Arkansas Motor Coaches, Inc. v. Whitlock, 199 Ark. 820, 136
S.W.2d 184, holding that the act of a bus driver in laying his
hand on a passenger in leading him from the bus, humiliating
and embarrassing him before the other passengers, con-
stituted an actionable wrong for mental anguish for which the
coach company would be liable. We had also held that men-
tal anguish was not a recoverable element of damages when
three plaintiffs were unable to attend the funeral of a close
relative due to their being prevented from boarding a train,
because we could. find no causal connection between the men-
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tal anguish suffered solely because of their being delayed and
the physical pain suffered from illnesses contracted by the
plaintiffs as a consequence of the same act of the defendant
railroad. Chicago, Rock Island & Pac. Ry Co. v. Mizell, 118
Ark. 153, 175 S.W. 396.

Wittingly or unwittingly, we departed from the parasitic
requirement in Wilson and there are subsequent holdings by
this court that where the defendant’s action constituting the
wrong is wanton or wilful, there may be a recovery for
humiliation-and mental suffering. When we held in Rogers v.
Williard, 144 Ark. 587,223 S.W. 15,11 ALR 1115, that there
could be recovery for bodily pain and suffering resulting from
fright caused by a wilful wrong, we pointed out that we had
not overruled St. Louis Iron Mt. & S. Ry. Co. v. Bragg, 69 Ark:
402, 64 S.W. 226, 86 Am. St. Rep. 206 in Taylor, Moss or
Pierce. We found that it was inferable from Bragg that there
could be recovery for bodily injuries from fright caused by a
wilful tort or wanton wrong. We moved a little further toward
the rule relied upon by respondeént in Erwin v. Milligan, 188
Ark. 658, 67 S.W.2d 592, where we held that a married
woman could recover damages for shock to her moral sen-
sibilities and ideas of decency, nervous collapse, pain,
anguish, humiliation and her physical pain and suffering and
impairment of health attributable to a miscarriage because of
physical shock, all of which were caused by indecent
proposals made to her by the defendant. We did say in Erwin
that there could be a recovery of damages for mental pain and
anguish caused by wilful or intentional conduct, citing a text-
book statement that damages are recoverable for mental suf-
fering consisting in a sense of wrong or insult, indignity,
humiliation or injury to the feelings where the suffering is the
result of a wanton or intentional trespass on the person of a
woman. We made no reference to Davis v. Richardson, 76 Ark.
348, 89 S.W. 318, in which we had reversed a judgment in
favor of a female because she had been permitted to recover
damages on account of indecent and insulting proposals
made to her by a male, because she had suffered no physical
injury.

Although we had never held that there could’ be-a:
recovery for emotional or mental distress or mental suffering
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in the absence of a physical injury either accompanying the
mental suffering or resulting from it, we were led to say by
way of dictum in Chicago, Rock Island & Pacific Ry. Co. v.
Caple, 207 Ark. 52,179 S.W.2d 151, that where the action of the
defendant is wanton or wilful there may ‘be a recovery for
humiliation and suffering without any physical injuries, citing
Erwin, Rogers, and Lyonsv.Smith, 176 Ark.728,3S.W.2d 982,
none of which is outright authority for the statement. In Lyons,
there had been a recovery of actual damages for loss of use of the
plaintiff’s property and of exemplary damages for humiliation
and mental suffering.

It was not until we decided Olan Mills, Inc. v. Dodd, 234
Ark. 495, 353 S.W. 2d 22, that we actually sustained an
award for humiliation, embarrassment, mental anguish and
loss of weight from worry and lack of sleep. There we relied
upon the dictum in.Caple for stating that, in some instances,
we had held there may be recovery for humiliation and men-
tal suffering in the absence of any physical injury. We held
that there might be such a recovery in an action for invasion
of privacy “just as in cases of wilful and wanton wrong.” It
must be acknowledged, however, that one of the elements
supportmg the plaintiff’s recovery in that case was a physical
factor, i.e., loss of weight resulting from worry and lack-of
sleep, another physical manifestation.

We carried the constructive physical injury theory to its
ultimate limits in holding that a complaint of a married
woman seeking damages for worry, humiliation, distress of
mind, public shame and degradation, by reasons of the ac-
tions of a hotel manager in wrongfully ordering her out of the
room to which she and her husband had been assigned and
out of -the hotel by insulting and abusive language falsely im-
puting adultery to her, stated a cause of action. Stevenson v.
John J. Grier Hotel Co., 159 Ark. 44, 251 S.W. 355. The con-
structive physical injury was based upon her leaving the hotel
before restraint and coercion by the manager became actual
rather than constructive.

The evolutionary process demonstrated by our own
decisions culminating in such holdings as those in - Wilson,
Rogers, Erwin, Caple and Olan Mills, caused Prof. William T.
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Prosser to say, in 1939, that it was time that the courts
recognize that they had created a new tort. Prosser, Inten-
tional Infliction of Mental Suffering: A New Tort, 37
Michigan Law Review 874. He theorized that there was no
necessity that a tort have a name. According to him, the new
tort consisted of intentional, outrageous infliction of mental
suffering in the extreme form and that it resembled assault.
He pointed out that, in spite of the fact that mental anguish
had been recognized in early assault cases, the law had been
reluctant to accept interest in peace of mind as entitled to in-
dependent legal protection. He described the matter dealt
with in this new tort as outrageous conduct of a kind especial-
ly calculated to cause serious mental and emotional distur-
bance. Prof. Prosser pointed out that in many cases in which
recovery for mental suffering was permitted as parasitic
damage, that element was the only substantial damage ac-
tually sustained. Our cases are certainly illustrative of this
statement. Prof. Prosser pointed out that the courts had
strained (as this court certainly has) to find a technical
battery, an assault, a false imprisonment, a trespass or even
an invasion of the right of privacy *“as a bare excuse” to per-
mit recovery for mental injury, when it was the only substan-
tial damage suffered. Chief Judge Henley, after reviewing our
cases, including Caple, Wilson, Rogers, and Bragg, in Beaty v.
Buckeye Fabric Finishing Co., 179 F. Supp. 688 (E.D. Ark,,
1959), correctly concluded that Arkansas was an “impact”
state, even though the impact could be constructive.

The California Supreme Court took the step recom-
mended by Prof. Prosser in State Rubbish Collectors Ass'n. v.
Siliznoff, 38 Cal. 2d 330, 240 P.2d 282 (1952). Justice
Traynor, speaking for the court, reviewed the evolutionary
process by which the interest in mental and emotional tran-
quility and freedom from mental and emotional disturbance
was converted from a thing of insufficient importance to re-
quire others to refrain from conduct intended to cause such a
disturbance, to the exact opposite, so that conduct intended
to invade freedom from severe emotional distress is now tor-
tious. This transition was also reviewed in George v. Jordan
Marsh Co., 359 Mass. 244, 268 N.E.2d 915, 46 ALR 3d 762
(1971). The Massachusetts court there recognized the tort
but clung to the requirement that there be bodily harm. Only
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five years later the Supreme court of Massachusetts said that
it had concluded that the extension of its recognition of the
existence of a cause of action for intentional infliction of
severe emotional distress to cases in which there was no bodi-
ly injury was both warranted and desirable. The Supreme
Court of Missouri, recognizing that it had previously
accepted the view that a right of action does exist for damages
for severe emotional distress intentionally caused by conduct
so outrageous in character and so extreme in degree as to go
beyond all possible bounds of decency and to be regarded as
atrocious and utterly intolerable in a civilized community,
first held that such a cause of action had been stated in
Warrem v. Parrish, 436 S.W.2d 670 (Mo., 1969). The
Tennessee Supreme Court recognized the ‘“new tort” in
Medlin v. Allied Investment Co., 217 Tenn. 469, 398 S.W. 2d
270. Halio v. Lurie, 15 A.D.2d 62, 222 N.Y.S.2d 759 (1961) is
another case in which the intentional infliction of emotional
distress has been specifically recognized as a tort.

It was Prof. Prosser’s theory that the problems inherent
in allowing such recoveries could be more intelligently dealt
with if we were to jettison the entire cargo of technical torts
with which the real cause of action has been burdened and
recognize and treat the intentional infliction of extreme men-
tal suffering by outrageous conduct as a separate and in-
dependent tort. Nearly 20 years later, Prof. Prosser was able
to say that it appeared to be quite generally recognized that
the nameless wrong which was usually called the intentional
infliction of mental suffering, or mental anguish, or mental
disturbance or emotional distress was entitled to be recogniz-
ed as a separate tort. Prosser, Insult & Outrage, 44 Cal. L.
Rev. 40 (1956). See also, Magruder, Mental & Emotional
Disturbance in Torts, 49 Harv. L. Rev. 1033 (1936).

It is not a long step from Wilson, where we found some
remote actionable wrong or ‘from Olan Mills, where we
resorted to the right of privacy to support an award to an out-
right recognition of intentional infliction of emotional dis-
tress. In Restatement of Law, Torts 2d, § 46 p. 71 et. seq, the
tort is rccogmzed

We need only to abandon our strained efforts to find a
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tort or a theoretical physical impact or injury and the conse-
quent tenuous reasoning in order to justify the award of
damages for mental anguish. By doing so, we can and do now
recognize that one who by extreme and outrageous conduct
wilfully or wantonly causes severe emotional distress to
another is subject to liability for such emotional distress and
for bodily harm resulting from the distress.

It is of little consequence that different terms are used in
describing the element of compensable damages involved as
mental suffering, mental anguish, emotional distress, etc.
Prof. Prosser sees the term mental anguish comprehensive
enough to cover everything from nervous shock to emotional
upset, and agrees that the words emotional distress may well
be used. In his view they include all highly unpleasant mental
reactions, such as fright, horror, grief, shame, humiliation,
anger, embarrassment, chagrin, disappointment, worry and
nausea. Prosser, Insult & Outrage, 66 Cal. L. Rev. 43
(1956). See also, Restatement, Torts 2d 22, § 46, Comment j.
The emotional distress for which damages may be sought
must be so severe that no reasonable person could be ex-
pected to endure it. It must be reasonable and justified under
the circumstances. Liability arises only when the distress is
extreme. Restatement, Torts 2d 78, § 46, Comment j.

By extreme and outrageous conduct, we mean conduct
‘that is so outrageous in character, and so extreme in degree,
as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized
society. See Restatement of the Law, Torts, 2d 72, § 46,
Comment d.

Since we recognize the tort of intentional infliction of
emotional distress, we conclude that granting a summary
judgment was error. Ms. Counce has no cause of action for
intentional infliction of emotional distress because of
petitioner’s action in discharging her, because petitioner is
not liable for doing that which it had the legal right to do.
Restatement, Torts 2d 76, § 46, Comment g; Prosser, Insult
& Outrage 44 Cal. L. Rev. 40, 49.

M.B.M.’s conduct subsequent to her discharge is a
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different matter. Prof. Prosser states that there are cases in
which the extreme and outrageous nature of the -conduct
arises not so much from what is done as from the abuse by the
defendant of a relationship with the plaintiff which gives him
power. to damage the plaintiff’s interests. Prosser, Insult &
Outrage, supra, 47. Certainly there was such a relationship
so long as Ms. Counce was not paid for her work until the
time of her discharge. Such a relationship also existed with
reference to her entitlement. to unemploymet compensatlon
benefits. The facts disclose that, in order to receive her pay,
Ms. Counce was forced to submit to a polygraph test after her
employment had been terminated and to cause a labor
.department investigation to collect $36 of the $36.81 due her.
There is, at this point, no satisfactory explanation of the basis
for withholding this money after she had passed the
polygraph test. The different reasons given for her discharge
are ‘a significant circumstance, particularly when Coleman
Moss’ unsatisfactory explanation of the basis for the state-
ment made by M.B.M. to the Employment Securlty Division
is taken into account. We have no hesitation in saymg that
there was a material issue of fact as to ‘whether M.B.M.’s con-
duct was extreme and outrageous.

- The question of severe emotional dlstress is another
matter. We can say with assurance that there is no issue -of
fact on humiliation, because Ms. Counce has eliminated that
sort of distress by her own testimony.

‘Perhaps we should not say that the element of bodily
harm is totally eliminated but it seems certain from
respondent s testimony that her bodily harm was slight, if ex-
istent at all. We cannot say, with the degree of certainty that
we should where summary judgment is involved, that there is
no material issue of fact as to her unpleasant mental reactions
such as anguish, shock, anger, embarrassment, chagrm, dlS-
appomtment or worry

‘We agree with the Court of Appeals that the summary
judgment must be reversed. The cause is remanded to the
Court of Appeals with directions to remand it to the.trial
court for further proceedings not inconsistent with this opi-
nion.



