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“CYBER ATTACK: IMPROVING PREVENTION
AND PROSECUTION?”

FRIDAY, APRIL 21, 2000

U.S. SENATE,
SUBCOMMITTEE ON TECHNOLOGY, TERRORISM,
AND GOVERNMENT INFORMATION,
COMMITTEE ON THE JUDICIARY,
Scottsdale, AZ.

The subcommittee met, pursuant to notice, at 9 a.m., in City
Council Chambers, Scottsdale, AZ, Hon. Jon Kyl (chairman of the
subcommittee) presiding.

OPENING STATEMENT OF HON. JON KYL, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator KyL. This hearing will please come to order.

Let me first welcome everyone to this field hearing of the Sub-
committee on Technology, Terrorism, and Government Information
of the U.S. Senate Judiciary Committee. It is encouraging to see so
many people who are interested in this critical subject. Before we
begin, I want to thank the Mayor of Scottsdale, Sam Campana, for
hosting us here at the Scottsdale City Council chambers and for
the assistance of Peggy Carpenter from the city of Scottsdale, who
helped set up this hearing. | also want to thank Ed Denison from
the Arizona Software Association for his assistance in spreading
the word about the hearing, and, finally, to say hello to the people
watching this hearing on the city of Scottsdale’'s Cable Television
channel.

The danger from cyber attack has recently received a lot of atten-
tion. The denial-of-service attacks against popular Internet sites
like Yahoo, eBay, and CNN and the arrest earlier this week of a
Canadian teenager in the case brought home to Americans just
how vulnerable we are. This is the seventh hearing | have held on
the subject in the past 3 years, and it won't be the last.

In examining how to combat cyber attacks, it is important to re-
flect on how the Information Age is rapidly transforming our soci-
ety. Today, virtually every key service is dependent upon comput-
ers—from electrical power grids, to phone systems, air traffic con-
trol, banking, military early-warning networks. The list goes on
and on. Unfortunately, most of these critical computer networks
were not designed with good security measures in mind.

America’s increased dependence on computer networks must also
be viewed in context of our changing role in the post-cold war
world. The United States is the world’'s only superpower, and our
armed forces enjoy technological superiority on the battlefield. I sit
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on the Senate Intelligence Committee, and | receive a lot of brief-
ings from the CIA and others about threats facing our country. The
overriding trend in these briefings is that nations and terrorist
groups that are hostile to our interests are increasingly choosing
not to confront our military strengths directly—that is, by trying
to field fleets of advanced fighter planes or aircraft carriers on a
par with ours—but, rather, are seeking to exploit our vulner-
abilities, looking hard for our Achilles heel. As the ancient Chinese
military strategist Sun Tzu said, “You can be sure of succeeding in
your attacks if you only attack places which are undefended.”

China’s current military strategists appear to have taken this
lesson to heart. A recent article in the official Liberation Army
Daily stated that China is considering creating a fourth branch of
the military for information warriors and said “Internet warfare”
should be equated with air, land, and sea combat operations.

Russia is another country of concern in this area. Last year, a
series of widespread intrusions were detected on computer net-
works operated by the Defense Department, other Federal agen-
cies, and the private sector. The FBI traced these intrusions to
Russia in an operation dubbed Moonlight Maze. According to the
FBI, the attacks resulted in the theft of vast quantities of unclassi-
fied, but still sensitive information about defense technological
research matters. Although the details of the case are classified, ac-
cording to Newsweek Magazine, the primary suspects in the intru-
sions, which have since terminated, are “crack cyber spooks from
the Russian Academy of Sciences, a government-supported organi-
zation that interacts with Russia’'s top military labs.” And Russia
and China are not the only countries of concern. According to the
National Security Agency, over a dozen countries are working on
information warfare techniques.

U.S. military planners have also begun to try to assess how cyber
attacks could affect our military’s performance and to take steps to
close those vulnerabilities. In 1997, the Joint Chiefs of Staff con-
ducted an exercise called Eligible Receiver to find out how easy it
would be for an enemy to attack U.S. military communication sys-
tems and other critical infrastructures. During the exercise, a small
team of 2 dozen people used readily available computer hacking
tools to attack the military’s critical infrastructures and within 4
days crippled our ability to respond to a simulated crisis in the Pa-
cific theater. They also broke into networks that control the electric
power grid for the entire United States.

In addition to being conscious of the threat from foreign coun-
tries and the need to take steps to improve the security of the criti-
cal computer networks, we need to combat computer hacking by
criminals here in the United States, which can also have very seri-
ous consequences. The number of computer crimes is rapidly in-
creasing, and we need to be sure that Federal, State, and local law
enforcement agencies have the tools they need to investigate and
prosecute violators.

Catching and punishing those who commit cyber crimes is essen-
tial for deterring future attacks. When a cyber attack occurs, it is
not initially apparent whether the perpetrator is a mischievous
teenager, a professional hacker, a terrorist group, or even a hostile
nation. Law enforcement must be equipped with the resources and
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authorities necessary to swiftly trace a cyber attack back to its
source and appropriately prosecute criminals.

Finally, it is important to recognize that private companies own
and operate the vast majority of the computer networks used to op-
erate our critical infrastructure. We must raise awareness in indus-
try about cyber threats, encourage companies to take responsible
steps to protect themselves, and remove roadblocks to effective in-
dustry cooperation. For example, protection from attack neces-
sitates that information about cyber vulnerabilities and threats be
communicated among companies and with government agencies.
Antitrust laws that were created to prevent collusion among com-
petitors in an industry need to be updated to allow companies to
cooperate in establishing good cyber security. Furthermore, the
Freedom of Information Act may need to be updated to encourage
companies to share information with the Federal Government.
Communication is critical for protection, and these roadblocks need
to be removed.

Our witnesses are well suited to address these issues. On our
second panel, David Aucsmith, the Intel Corporation’s top security
specialist, will discuss some of the trends and challenges in cyber
security, and Jose Granado, a senior manager of Ernst & Young,
will conduct a live computer hacking demonstration. Guadalupe
Gonzalez, the special agent in charge of the FBI's Phoenix Office,
will provide the Federal law enforcement perspective on cyber
crime.

Before we hear from these three experts, I would like to intro-
duce our first witness, Arizona Attorney General Janet Napolitano.
Ms. Napolitano has served as attorney general since January 1999,
and prior to her election to this post, she served for over 4 years
as the U.S. attorney for Arizona.

Attorney General Napolitano, thank you very much for testifying
at today’s hearing. Your full statement and that of all of the wit-
nesses will be included in the record, and | would invite you to
make any summary remarks at this time.

PANEL CONSISTING OF JANET NAPOLITANO, ATTORNEY GEN-
ERAL, STATE OF ARIZONA; AND GUADALUPE GONZALEZ,
SPECIAL AGENT IN CHARGE, PHOENIX FIELD INVESTIGA-
TION, FEDERAL BUREAU OF INVESTIGATION

STATEMENT OF JANET NAPOLITANO

Ms. NApPoLITANO. Thank you, Mr. Chairman, and thank you for
inviting me to be here today and for your long-time interest in the
cyber area. You have truly been a national leader in this regard,
and we are grateful.

Arizona is one of the leading States, | believe, in prosecuting
computer crime. In the Attorney General’s office, we have estab-
lished a Technology Crimes Unit. The head of that unit is with me
today, Gail Thackery, who is one of the Nation’s leading prosecu-
tors in this emerging area.

We also now have one of the most comprehensive computer crime
statutes in the country that was passed by the legislature this past
session, was recently signed into law by Governor Jane Hull, and
had broad bipartisan support.
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Let me, if | might, divide my summary remarks into three brief
categories, and | understand my full statement will be admitted
into the record. But the three categories are what kinds of things
we're seeing at the State level in Arizona, what is in our cyber
crime legislation that supports and augments what is in some of
the proposed Federal legislation, and, finally, what we as State
prosecutors would like to see from the Federal Government.

But, very briefly, lest we think that all cyber crime takes place
internationally or in cyberspace somewhere else, we have a great
deal of it here in Arizona, and it really doesn’'t matter whether you
are in urban Arizona or rural Arizona. Anywhere you have a PC
you have the potential of a cyber crime.

Currently, we have cases in our office pending involving the five
following kinds of cyber crime: cyber stalking, online school threats,
infrastructure attacks and hacker offenses, fraud—in fact, in our
Consumer Fraud Division in the Attorney General’s office, we have
now created a separate way to track the Internet fraud cases so
that we can follow the trend line more accurately as to what kinds
of fraud we are seeing on the Internet—and child sexual exploi-
tation cases. We currently have task forces involving child sexual
exploitation in Tucson and Phoenix, and our office is helping Ari-
zona post the training agency for law enforcement train investiga-
tors and prosecutors in this area.

So you can see we have quite a panoply of different types of com-
puter crimes. Some are old kinds of crime committed in new ways,
i.e., fraud. Some are new crimes that we could not have imagined
20 years ago.

To deal with this, our office proposed the Computer Crime Act
of 2000 in Arizona, and briefly, Senator, that statute, which is at-
tached to part of my testimony, has six parts. One is cyber terror-
ism, and it raises the penalties for disrupting operations of things
like utilities, emergency services, medical institutions, traffic con-
trol and the like.

It contains cyber tools for law enforcement. For the first time, for
example, our office has the ability to seek the source of e-mails
through desk subpoenas rather than having to go continually to
court, a concept I think that the FBI is supporting federally.

It has sections on forgery, fraud, and theft, and acknowledges
that people have online identities that themselves can be the sub-
ject of the theft of identity.

It has a new felony for cyber stalking because the current laws
were not adequate to deal with the prosecution of those offenses.

It has a felony for computer use and disruption. The denial of
service attacks you mentioned in your opening statement are now
felonies in Arizona. | think we are one of the few jurisdictions in
the country that actually has that.

And, finally, it has provisions related to child pornography on the
Internet, and it adds the offense of luring—I-u-r-i-n-g—meaning
that the offense of sexual solicitation of a minor is committed with
the solicitation itself. It doesn’t require any further act in further-
ance of the crime of meeting the minor in order to be able to charge
the higher felony. We make the solicitation itself, the luring, a
crime on the Internet. So that is the new Arizona bill.
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Now, we have a Technology Crimes Unit, as | mentioned, and |
might like to say that this year the legislature, under the leader-
ship of Representative Jim Wyers from the northwest part of the
valley, passed a bill that provides some monetary resources both to
the Attorney General’s office and to the Department of Public Safe-
ty to help us meet the increasing need. And as good a bill as that
is, it is only a first step in terms of the resources that State and
local prosecutors are going to need. The chief thing we need from
the Feds, if | can use the nickname, right now is training and re-
sources.

Attorneys, investigators, and prosecutors with computer skills
are in incredible demand. We are unable to hire people with this
expertise because State and local public salaries simply are not
competitive in the current marketplace. That means what we need
to do and what we are doing is training people who are already in
public service on how to deal with these new kinds of crime. That
means training is very, very key. It is expensive, and it also re-
quires equipment that is continually updated to match what is out
there in the field.

As | have already indicated, the bulk of prosecuting these crimes,
the bulk of these crimes, be it identity theft, be it a child pornog-
raphy case, be it a luring case, are going to end up being pros-
ecuted by State and local authorities because that is where the
bulk of prosecutions in this country occurs in any area. And the
same is holding true in cyber crime.

So we would like to emphasize the need for training resources,
and there are existing vehicles already in place to deliver that
training, both through the National District Attorneys Association
and the National Association of Attorneys General. NAAG, by the
way, has made cyber crime one of its top priorities, and | would
ask that the Senate and that you consider how we make those
training resources available on a continual basis, not a one-time
thing but continual, because the technology keeps changing.

The other idea | would like to offer to you, Sir, is something that
is reminiscent of what the Senate and the Congress did in the
1970's when they provided seed money to Attorneys General to
open up or to start antitrust units or economic competition units
within their offices to handle those kinds of cases. Seed money for
every Attorney General to have a cyber crime unit such as we have
in Arizona, or to build on one if they already have one, | think
would provide a very big bang for the buck in the sense of expand-
ing our reach, expanding our prosecutorial resources, and expand-
ing what we can do working with these new technologies to make
sure and to ensure that basic law enforcement is being carried out,
be it in cyberspace or be it on the ground.

Thank you very much.

[The prepared statement of Ms. Napolitano follows:]

PREPARED STATEMENT OF JANET NAPOLITANO

Mr. Chairman, thank you for the opportunity to address your subcommittee today.
As the Attorney General of Arizona, | am here to report on our state’s activities in
combating and prosecuting cybercrime. Cybercrime is an emerging issue in law en-
forcement as an increasing number of crimes are committed using computers and
other technologies. In fact, while we have seen a decline in violent crime, cybercrime
has increased exponentially. As crime migrates to the Internet and other frontiers
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of technology, law enforcement must be adequately prepared to apprehend and pros-
ecute the criminals.

Instead, law enforcement has had a difficult time keeping up with cybercrime.
Laws have been found to be inadequate in dealing with new technologies. The speed
with which technology advances demands rapid and innovative solutions to complex
problems. Lastly, there is a desperate lack of resources for cybercrime law enforce-
ment. There are three issues | want to discuss today—Ilegislation, emerging issues
in cybercrime and current challenges facing law enforcement.

ARIZONA LEGISLATION—THE COMPUTER CRIMES ACT OF 2000

The Office of the Attorney General drafted the Computer Crime Act of 2000,
which was sponsored and passed by a bi-partisan coalition of legislators. HB 2428,
recently signed into law by Governor Jane Dee Hull, is designed to better protect
Arizona citizens from cybercrime, which is a threat to private citizens, public infra-
structure, businesses, and government, as these incidents prove:

« In 1998 a computer user in Arizona hacked his way onto a billing database of
a public utility, looking to cancel someone’s account. Once in the system, he gained
high-level access to the canal controlling system, putting the system at serious risk.

« Just this past year, a young man, angry at his ex-girlfriend, posted pictures of
her and assumed her identity on the Internet. Through sexually explicit e-mail with
other users, he put the young woman in great danger to potentially become a victim
of sexual assault or worse by inviting people to her home and workplace.

« Phoenix man hacked into the computer of an Internet Service Provider in Can-
ada and crashed the server, disabling the entire network, including all e-mail serv-
ices, for a week. Numerous businesses and individuals lost valuable information,
time and money.

There are six parts to this legislation:

Cyberterrorism

We must use every means available to crack-down on attacks on our high-tech
infrastructure. This section raises judicial penalties for disrupting operations of util-
ities, emergency services, medical institutions, traffic control, etc.

Cybertools for law enforcement

Cybertools strengthen law enforcement's ability to preserve electronic evidence
and to trace rapidly criminal activity on the Internet.

Forgery, fraud and theft

Private individuals and businesses must be protected from electronic forgery,
fraud and theft. New provisions such as these update our laws, demonstrating that
individuals and companies have an “online” identity that can be used by others in
criminal or malicious activity. Fraud statutes must protect Internet consumers and
businesses against crimes such as theft of trade secrets, credit card fraud, identity
theft and forgery.

Cyberstalking

Current statutes did not provide adequate protection from cyberstalking, where
physical contact between the victim and stalker may never occur. The new legisla-
tion includes the unique and technical aspect of cyberstalking and provides an effec-
tive tool for prosecution and prevention.

Computer use and disruption

When a company or an individual loses their access to the Internet, they can lose
contact to their customers, business records, financial information, and other mate-
rials hindering their ability to work, retrieve data, and communicate. This section
is designed to deter several forms of disruption which have not been covered by the
current statute.

Child pornography

The section protects computer repair technicians and others who report child por-
nography to the police. It also adds the offense of “luring,” to attack effectively the
online solicitation or offering of a child with an intent of sexual exploitation. Individ-
uals would be held criminally liable for any sexually explicit material knowingly
transmitted to a school or minor.

The Computer Crimes Act of 2000 goes into effect July 18, 2000.
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EMERGING ISSUES

Law enforcement and the public at large have raised several issues that Congress
and the states will have to come to terms with in the near future. Two of the ones
my office is working on are Privacy and the Theft of Intellectual Property.

Privacy

The public is becoming increasingly concerned over the collection and ownership
of personal identifying information. The traditional American model is that organi-
zations that gather information about individuals become the owners of that infor-
mation, and can use it for their own purposes or even sell it to others. The phrase
seen in hacker chat rooms currently is, “You have no privacy now—get over it.”

On the other hand, for 25 years or more, many countries have had strong privacy
protections including transborder data flow statutes prohibiting the transfer of per-
sonal data across national boundaries, and others laws forbidding the “secondary
use” of personal data without permission of the individual. In fact, American cor-
porations have just agreed to honor European Union privacy rules which are much
more stringent than any they observe in this country, in connection with our own
citizens’ data.

We have made tremendous advances with the use of the Internet in numerous
fields. But at the same time, the Internet poses a threat to individual privacy—and
security—on a scale never imaginable in earlier times, when records pertaining to
individuals were maintained by corporations and public agencies in separate files
scattered across the business and government landscapes.

The time has come for a comprehensive assessment of our nation’s business prac-
tices with regard to the collection and use of personal data. The national epidemic
of Identity Theft crimes is proof that we also need to establish industry standards
for maintaining the security and accuracy of information that is collected about indi-
viduals. | intend to work with Arizona business, consumer and privacy groups in
the next legislative session to craft legislation that will offer our citizens reasonable
assurance that they know what information is being collected about them, have an
opportunity to correct inaccuracies, and have some say in what is done with their
personal data. | believe that, working together, Arizona citizens and businesses can
establish a reasonable framework for protecting individual privacy in a world where
all records are online, all the time.

Theft of intellectual property

The Internet has also caused another revolution—the quick and rapid distribution
of many perfect copies of the same original. Arizona’s “Silicon Desert” is an impor-
tant and fast-growing part of our economy, and the protection of our information
resources is critical. Currently, the Federal copyright statute preempts the states
from enforcing thefts of intellectual property such as software, video and music, yet
the Federal agencies only have the resources to pursue a tiny fraction of the re-
ported offenses. This situation robs our American businesses of billions of dollars
a year, and allows the thieves to flourish.

As a former United States Attorney, | understand the limitations of resources
among the Federal agencies. However, every year a number of business victims
come to our office for help, but the Federal preemption of copyright theft leaves us
powerless to help them. | know that industry would support a change in the copy-
right law to permit enforcement at the state level, and | urge Congress to amend
the copyright laws to permit enforcement by both Federal and State agencies. A
strong information economy requires strong protection for our information assets.

CONCLUSION—CURRENT CHALLENGES

The Arizona Attorney General’s Office is charging ahead in partnership with var-
ious groups to address Arizona’s state of emergency regarding cybercrime.

« Law Enforcement—we have created a three-tiered training program:

1. A two-day comprehensive evidence seizure and crime scene procedure class.
This will be certified by AZ POST and taught by the Department of Public Safety,
the Attorney General's Office and other agencies. The goal is to create regional ex-
pert teams, similar to the meth lab multi-agency teams, and certify 200 officers in
the State.

2. Police officers training to teach various tools and programs for extracting com-
puter evidence and creating a case ready for prosecution.

3. Detective training to teach the special skills necessary to perform investigations
in cyberspace.
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¢ Communication Industry—We are working with on-line providers to develop
sta_lgdardized policies and forms for legal procedures necessary to obtain computer
evidence.

« Business—We are working with corporations to assist in raising awareness on
computer security issues and using their expertise to help train law enforcement.

¢ Schools—We are working closely with schools and school districts to deal with
the increasing problem of school online threats.

* Public—We are conducting townhalls throughout Arizona to educate the public
at large particularly seniors and parents, to potential dangers on the Internet.

In addition to the work being done in Arizona, other states have also been active:
California has established regional task forces; the Attorney General of Illinois has
established a state level unit to investigate and prosecute computer crimes; and the
Attorney General of South Carolina has, with the assistance of the Office of Juvenile
Justice and Delinquency Programs in the U.S. Department of Justice, created a task
force to investigate and prosecute child pornographers and pedophiles. In fact, At-
torneys General from around the country have made cybercrime a high priority for
the National Association of Attorneys General.

But like Arizona, states face two major obstacles in setting up units or task forces
to address computer crimes: staff and equipment. Attorneys, investigators and pros-
ecutors with computer skills are in high demand. Unable to hire and retain these
skilled professionals at state salaries, states have turned to grooming these profes-
sionals within current ranks. Training, however, is expensive and not enough police
and prosecutors are receiving it. Equipment to investigate these crimes is also ex-
pensive and must be constantly updated to keep pace with technology.

Participation of the states in protecting the nation’s infrastructure by investigat-
ing and prosecuting computer crimes is critical. As in other areas of criminal law,
the states will undoubtedly carry the bulk of the computer crime investigations and
prosecutions and, in the area of juvenile prosecutions, the states will have the full
burden of those cases. This burden is likely to be considerable because computers
have become ubiquitous in almost every type of crime.

The efforts of Arizona and other states to address computer crimes must be nur-
tured by the Federal Government. The states need direct Federal funding to estab-
lish computer forensic laboratories.

The development of a basic curriculum for prosecutors is underway. The means
to execute the training and to provide ongoing technical assistance exists through
the National Association of Attorneys General and the National District Attorneys
Association. Unfortunately, we are missing the funding to implement the training
and assistance. Approximately $1 million a year for 5 years would allow over 100
prosecutors to be trained each year.

To combat cybercrime, states need a program to provide seed money to assist with
hiring knowledgeable staff and buying much needed equipment should be estab-
lished on the Federal level. This program would need to provide a minimum of
$500,000 per year per state for at least 3 years to allow the states to establish pro-
grams and begin funding them.

Updates to the law, such as Arizona’s Computer Crimes Act 2000, is a powerful
first step in the battle against cybercriminals. But resources, applied intelligently,
would revolutionize law enforcement’s ability to respond swiftly and effectively to
cybercrime.

I look forward to working with this Subcommittee and other Federal entities to
ensure that we have a coordinated Federal-State effort to combat cybercrime.

Once again, thank you for inviting me to present the perspective of the Arizona
Attorney General's Office and | would be pleased to answer any questions from Sub-
committee members.
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STATE OF ARIZONA

OFFICE OF THE ATTORNEY GENERAL

JANET NAPOLITANO MAIN PHONE : (602) 542-5025
ATTORNEY GENERAL 1275 WEST WASHINGTON, PHOENIX, Az, 85007-2926 FACSIMILE : (802) 542-4085

April, 2000

As Attorney General for the State of Arizona, my Office is dedicated to enforcing the law
whenever and wherever it is broken. Fortunately, our communities have seen a marked decline

in violent crime. Less encouraging is the rate of crimes committed using computers and other
emerging technologies.

In fact, cybercrime has increased so exponentially that law enforcement has had a
difficult time keeping up. The speed with which technology advances demands rapid and
innovative solutions to complex problems. Arizona law was simply inadequate in dealing with
the challenges presented by the hi-tech 21* century.

The Computer Crimes Act of 2000 was authored to address the deficiencies in existing
law making it difficult to effectively prosecute criminals. With bipartisan support, the bill was
passed by the Arizona legislature and becomes effective July 18, 2000.

Enclosed please find a summary of the Computer Crimes Act of 2000, the complete
language of the bill and relevant Arizona news clippings describing some of the deficiencies the

Act is intended to address as well as highlights of the process. I hope you find this information
useful.

Sincerely,

ﬂwf ﬂn’a&‘kv

Janet Napolitano
Attorney General
State of Arizona
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The Computer Crimes Act of 2000
There are six parts to this legisiation:
co. Cyberterrorism

We must use every means available to crack down on attacks on our high-tech
infrastructure. This section raises judicial penalties for disrupting operations of utilities,
emergency services, medical institutions, traffic control, etc.

. Cybertools for Law Enforcement

The cybertools strengthens law enforcement’s ability to preserve electronic evidence and
to rapidly trace criminal activity on the Internet.

. Forgery, Fraud and Theft

Private individuals and businesses must be protected from electronic forgery, fraud and
" theft. This updates our laws, acknowledging that individuals and companies have an “online”
identity that can be used by others in criminal or malicious activity. Fraud statutes must protect
Internet consumers and businesses against theft of trade secrets, credit card fraud, identity theft
and forgery.

. Cyberstalking

Current statutes did not provide adequate protection from cyberstatking, where physical
contact between the victim and stalker may never even take place. This section includes the
unigue and technical aspect of cyberstalking and provides an effective tool for prosecution and
prevention.

. Computer Use and Disruption

‘When a company or an individual loses their access to the Internet, they can lose access to
their customers, business records, financial information and other materials that hinder their
ability to work, retrieve data and communicate. This section is designed to deter several forms of
disruption which have not been covered by the current statute.

. Child Pornography

The section protects computer repair technicians or others who report ¢hild pornography
to the police from civil liability. It also adds the offense of “luring,” to attack effectively the
online solicitation or offering of a child with an intent of sexual exploitation. Individuals would
be held criminally liable for any sexually explicit material knowingly transmitted to a schoo] or
minor.
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CHAPTER 189

HOUSE BILL 2428

AN ACT

AMENDING SECTIONS 12-731, 12-741, 13-18015l13;1802. 13-2001, 13-2002, 13-2003
AND 13-2301, ARIZONA REVISED STATUTES; TRANSFERRING AND RENUMBERING SECTION
13-2708. ARIZONA REVISED STATUTES, FOR PLACEMENY IN TITLE 13, CHAPTER 20,
ARIZONA REVISED STATUTES, AS SECTION 13-2008; AMENDING SECTION 13-2008,
ARIZONA REVISED STATUTES, AS TRANSFERRED AND RENUMBERED BY THIS ACT: AMENDING
SECTION 13-2316, ARIZONA REVISED STATUTES: AMENDING TITLE 13, CHAPTER 23,
ARIZONA REVISED STATUTES., 8Y ADDING SECTIONS 13-2316.01 AND 13-2316.02;
REPEALING SECTIONS 13-2912, 13-2913 ARD 13-2914, ARIZONA REVISED STATUTES:
RENUMBERING SECTION 13-3004, ARIZONA REVISED STATUTES, AS SECTION 13-3001;
RENUMBERING SECTION 13-3001. ARIZONA REVISED STATUTES, AS SECTION 13-3004;
AMENDING SECTION 13-3001. ARIZONA REVISED STATUTES, AS RENUMBERED BY THIS
ACT; AMENDING SECTIONS 13-3008, 13-3010, 13-3011, 13-3012, 13-3013 AND
13-3016, ARIZONA REVISED STATUTES: RENUMBERING SECTION 13-3018, ARIZONA
REVISED STATUTES, AS SECTION 13-3019; AMENDING TITLE 13, CHAPTER 30, ARIZONA
REVISED STATUTES, BY ADDING A NEW SECTION 13-3018; AMENDING SECTION 13-3019,
AS RENUMBERED BY THIS ACT: AMENDING SECTIONS 13-3417, 13-3506, 13-3551 AND
13-3553, ARIZONA REVISED STATUTES; REPEALING SECTION 13-3508, ARIZONA REVISED
STATUTES; RENUMBERING SECTIONS 13-3554, 13-3555 AND 13-3556, ARIZONA REVISED
STATUTES. AS SECTIONS 13-3555, 13-3556 AND 13-3588, RESPECTIVELY; AMENDING
TITLE 13, CHAPTER 35.1, ARIZONA REVISED STATUTES, BY ADDING A NEW SECTION
13-3554; AMENDING TITLE 13. CHAPTER 35.1, ARIZONA REVISED STATUTES, BY ADDING
SECTIONS 13-3557 AND 13-3559; AMENDING SECTIONS 13-3707, 13-4801, 21-422,
31-281 AND 44-405, ARIZONA REVISED STATUTES; RELATING TO TECHNOLOGY CRIMES.

(TEXT OF BILL BEGINS ON NEXT PAGE)
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Be it enacted by the Legislature of the State of Arizonma:

Section 1. Section 12-731, Arizona Revised Statutes, is amended to
read: .

12-731. Recoyery of ¢ivii damages

A.. £xcept as provided in tiris—sectivrmamd-sectiow-13~3612 TITLE 13,
CHAPTER 30, any person whose -wire, oral or electronic communication is
intentionally intercepted, disclosed or ysed in violation of twis—omaprer
TITLE 13, CHAPTER 30 may +w BRING a civil action TO recover from the person
or entity whith THAT engaged in tirat THE violation the following:

1. Such prelxm:nary and other equitable or declaratory relief as may
be appropriate. - .

2. Damages in an amount wirictr THAT is the greater of EITHER:

{(a) The sum of the actual damages suffered by the plaintiff and any
profits made by the viclator as a result of the violation.

(b) Statutory damages of one hundred doliars a day for each day of the
violation.

(¢} Statutory damages of ten thousand dollars.

3. Punitive damages in appropriate cases.

4. Reasonable attorney fees and other reasonable costs.of litigation.

B. A civil action under this section may not be commenced later than
one year after the date upon which the cratwamt PLAINTIFF first has a
reasonable opportunity to discover the violation.

Sec. 2. Section 12-741, Arizona Revised Statutes, is amended to read:

12-741. Definitions

In this article, unless the context ctherwise requires:

1. “Buyer” means a person who leases, licenses or purchases any
product, equipment or service.

2. “Computer™ has the same meaning prescribed in section 13-2301,
subsection E.

I Cumputer-wetworkt ey the—sememeawinyprestribed-nseTtivn
230 subyertion s

4T 3. “Computer program™ has the same meaning prescribed in section
13-2301. subsection E.

5T 4. TComputer software™ has the same meaning prescribed in section
13-2301. subsection E.

§T 5. “Computer system” has the same meaning prescribed in section
13-2301, subsection E.

#T 6. “Equipment” means any item that contains a product and that is
used to produce or deliver & product or service.

7. “NETWORK™ HAS THE SAME MEANING PRESCRIBED IN SECTION 13-2301,
SUBSECTION E.

8. "Product™ means any item that is: ‘

(a) Directly or indirectly manufactured, created or delivered by or
that operates through the use of embedded chips or through the manipulation
of electronic or magnetic impulses, including any computer, vompuwter network,

-1 -
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computer program, computer software or computer system or any constituent
component, any item that contains an integrated circuit or any other
electronics component. :

{b) Directly or indirectly manufactured, created or delivered by or
that operates through the use of an integrated circuit or elactronic
component. .

9. "Remedial measures” means an action that is taken to improve the
efficacy of any product, equipment or- service in order to lessen the
likelihood or consequences of a year 2000 date failure. Thess actions may
include:

(a) Modifications to the product, equipment or service.

(b) Changes in guality assurance progedures or policies.

{c) Modifications that are made to the design or methed of
manufacturing, to manufacturing equipment or to the testing of the product,
equipment or service.

{dy Changes in or additions to training programs or safety education
programs. i .

(e) Personnel or human resources measures that are related to the
product, equipment or service. - (.

(¥} The use or modification.of warnings or notices or changes to owner
manuals and related materials.

{g) The recsll of products.

(h) The creation of 3 plan or instructions to be implemented in the
event of or to avoid & year 2000 date failure.

(i} Alternative services that are offered in connection with a service
to provide the buyer with the -intended result of the service.

18, "Service" means any effort, function, labor, delivery, processing
or time that directly or incirascily ipvelves the use of a product.

1.. “Year 2000 compliance analysis or review" means any evaluation,
investigation, inquiry. review ¢r other means by which a person seeks to
compute, determine. estimate. evsiuate. predict or report the performance of
any product, equipment or sarvice and that may be conducted by employees or
agents of the person, by a year 2000 consultant or by a government agency or
instrumentality.

12. "Year 2000 date failure” means either:

ta} The present or fuiu+e failure or inability of a product or any
product or equipment inat uses & product to accurately accept, compute,
compare, distinguish, generatls, interpret, produce, recognize, sequence or
otherwise process, sicre or ¢isplay corractly date and time dats in, from,
into and between the years 199% and 2000 and subsequent years, the twentieth
and twenty-first centuries and leap year computations.

{b) The present or future failure or inability of a service that uses
4 product or equipment that fails or is not able to accurately accept.
compute, compare, distianguish, generate, interpret, produce, recognize,
sequence or otherwise process, store or display date and time data in, from.

-2 -
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into and between the years 1999 and 2000 and subsequent years, the twentieth
and- twenty-first centuries and leap year computations.
E‘ﬁ?mtﬁm?tmmtmlmiuuuwcu TTET T TTRUUNTE

service-that— s provided-or sord-reyErding-whetter—the produc T, —eguToment—oT

v A N

Sec. 3. Section 13-1801, Arizona Revised Statutes, is amended to read:
13-1801. Definitions

A. In this chapter, unless the context otherwise requires:

1. “Check™ means any check, draft or other negotiable or nonnegotiable

" instrument of amy kind.

2. “"Contrel™ gr "exercise control™ means to act so as to exclude
others from using their property except on the defendant's own.terms.

.3, "Credit” means an express agreement with the drawee for the payment
of 3 check.

4, “Deprive" means to withhold the property interest of another either
permanently or for so long a time period that a substantial portion of its
economic value or usefulness or enjoyment-is 1dst, or to withhold it with the
intent to restore it only upon payment of ANY reward or other compensation
or to transfer or dispose of it so that it §s unlikely to be recovered.

" 5. “Draw" means making, drawing, uttering, preparing, writing or
delivering a check.

6. "“Funds™ wesn NEANS money or credit.

7. "“lssue" means to deliver or cause to be delivered a check to a
person who thereby acquires a right against the drawer with respect to the
check. A person who draws a check with THE intent. that if{ be so delivered
is deemed to have issued it if the delivery occurs.

8. "Material misrepresentation™ means A pretense, promise,
representation or statement of present, past or future fact wihich THAT is
fraudulent and wirtth THAT. when used or communicated, 15 instrumental in
causing the wronsgful control or tramsfer of property or services. The
pretense may be verbal or it may De & physical act.

9. “Means of transportation” means any vehicle.

10. "Obtain™ means ts bring about or TO receive the transfer of any
interest in property, whether tc 2 defendant or to another, or to secure THE
performance of a service OR TrI POSSESSION OF A TRADE SECRET,

11. "Pass” means. feor 3z payee, holder or bearer of a check wirith THAT
previously has been or purporis tc have been drawn and issued Dy another, to
deliver a check, for a2 purpose other than collection, to a third person who
by delivery acquires a right with respect to the check.

12. "PROPERTY" MEANS. ANY THING OF VALUE, TANGIBLE OR INTANGIBLE,
INCLUDING TRADE SECRETS.

t2c 13, "Property of another™ means property in which any person other
than the defendant has an interest ON which the defendant is not privileged
to infringe, including property in which the defendant also has an interest,

-3 -
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notwithstanding the fact that the other person might be precluded from c¢ivil
recovery because the property was used in an unlawful transaction or was
subject to forfeiture as contraband. Property in possession of the defendant
is not deemed property of another person who has only a security interesy in
suchr THE property, even if legal title is in the creditor pursuant to &
security agreement.

13r 14. “Services" includes labor, professional sevvrce SERVICES,
transpertatien, cable television, tetephome COMPUTER OR COMMUNICATION
SERVICES, gas or eiectricity services, accommodation in hotels. restaurantss
OR ‘leased premises or elsewhere, admission to exhibitions and use of vehicles
or other movable property.

T4 15, "Value" means the fair market value of the property or
services at the time of the theft. MWritten instruments wirich THAT do not
have & readily ascertained market value have as their value either the face
amount of indebtedness less the portion satisfied or the amount of economic
loss invelved in deprivation of the instrument, whichever is greater. When
property has AN undeterminable value THE.TRIER OF FACT SHALL DETERMINE its
value shetrbedetermimed by thetrier—of—fact and, in reaching its decision,
MAY CONSIDER all relevant evidence. may betunsyigered including evidence of
such THE property's value to its owner,

B. 1M DETERMINING THE CLASSIFICATION OF THE OFFENSE, THE STATE MaY
AGGREGATE IN THE INDICTHENT OR INFORMATION amounts taken in thefts committed
pursuant to one scheme or course of conduct, whether THE AMOUNTS WERE TAKEN
from one or several personsTmay bEeggreyFted—m—the——mitictment—or

rrfermetior et thetistretiorofthe stete—indeterwimmy-the—thessHHroation
vithe-viferse.

Sec. 4. Section 13-1802, Arizona Revised Statutes, is amended to read:

13-1802. Thefir: classification

A. A person commits tneft if, without lawful authority, the persen
knowingly:

1. Controls property of another with the intent to deprive the other
person of such property: or )

2. Converts for an unauthorized term or use services or property of
another entrusted to the defendant or placed in the defendant’s possession
for a limited, authorizea term or use: or

3. Qbtains properiy—or services OR PROPERTY of another by means of any
material misrepresentation witn intent to deprive the other person of such
property or services; or

4. Comes intoc contrel of Jost, mistaid or misdelivered property of
another under circumstances providing means of inquiry as to the true owner
and appropriates such property to the person‘s own ar another’s use without
reasonable efforts to notify the true owner; or

5. Controls property of another knowing or having reason to know that
the property was stolen; or
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6. Obtains services known to the defendant to be available only for
compensation without paying or an agreement to pay such THE compensation or
diverts another’s services to the person’s own or ancther's benefit without
authority to-do:so.

B. . A person commits theft if the person knowingly takes control,
title, use or management of an incapacitated or vulnerable adult's assets or
property through intimidation or deception, as defined in section 46-456.
while acting in a position of trust and confidence and with the intent te
deprive the incapacitated or vulnerable adult of the asset or property.

. The inferences set forth in sectieon 13-2305 shelt apply to any
prosecution under theprovisturs—of subsection A, paragraph 5 of this
section. :

0. AT THE COMCLUSION OF ANY GRAND JURY PROCEEDING, HEARING OR TRIAL.
THE COURT SHALL PRESERVE ANY TRADE SECRET THAT IS ADMITTED IN EVIDENCE OR ANY
PORTION OF A TRANSCRIPT THAT CONTAINS INFORMATION RELATING 7O THE TRADE
SECRET PURSUANT TO SECTION 44-405.

B E. Theft of property or services with a value of twenty-five
thousand dollars or more is a class 2 fe1dﬁy;1‘Theft of property or services
with a value of three thousand dollars or more but less than twenty-five
thousand dollars is a class 3 felony. Theft of property or services with a
¥zlue of two thousand dollars or more but Yess than three thousand dollars
is a class 4 felony. Theft of property or services with a value of one
thousand dollars or more but less than two thousand dollars is a class §
felony. Theft of property or services with a value of two- hundred fifty
doliars or more but less than one thousand dollars is a class 6
felany. Theft of any property or services valued at less than two hundred

-fifty dollars is a class 1 misdemeanor, unless such property is taken from

the person of another or is a firearm, in which case the theft is a ¢lass 6
felony.

£ F. A person who is convicted of a violation of subsection A,
paragraph 'l or 3 of this section that involved property with a value of one
hundred thousand dollars or more is not eligible for suspension of sentence,
probation, pardon or release from confinement on any basis except pursuant
to section 31-233, subsection A or B until the sentence imposed by the court
nas been served, the person 1s eligible for release pursuant to section
41-1604.07 or the sentence is commuted. '

Sec. 5. Section 13-2001. Arizona Revised Statutes, is amended to read:

13-2001. Definiticns

In this chapter. unless tne context otherwise requires:

1. TACCESS DEVICE™ MEANS ANY CARD, TOKEN, CODE, ACCOUNT NUMBER,
ELECTRONIC SERIAL NUMBER., MOBILE OR PERSONAL IDENTIFICATION NUMBER. PASSWORD,
ENCRYPTION KEY, BIOMETRIC [DENTIFIER OR ODTHER MEANS OF ACCOUNT ACCESS.
INCLUDING A CANCELED OR REVOKED ACCESS DEVICE, THAT CAN BE USED ALONE OR IN
CONJUNCTION WITH ANOTHIR ACCESS DEVICE TO OBTAIN MONEY, GGODS, SERVICES,
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COMPUTER OR NETWORK ACCESS OR ANY OTHER THING OF VALUE OR THAT CAN BE USED
TG INITIATE A TRANSFER OF ANY THING OF VALUE.

- 2. "GCoin machine” means a coin box, turnstile, vending machine or
other mechanical, electricals— or electronic device or receptacle THAT IS
designed to receive a coin or bill of a certain denomination or a token made
for such purposey— and THAT. in-return for the insertion or deposit thereouT
QF THE COIN, BILL OR TOKEN, automatically tovffer—provive;—gssitst OFFfiRS,
PROVIDES. ASSISTS in providing or permit. PERMITS the acquisition or use of
some property or service.

2~ 3. "Complete written instrument™ means a written instrument which

THAT purports to be genuine and fully drawn with respect to every essential

feature thereof.

& 4. “Fo Falsely wtter ALTERS a written instrument™ means to change
A COMPLETE OR INCOMPLETE WRITTEN INSTRUMENT, without the permission of anyons
entitled teo grant it, g-wriiter—irstrmment—whether—comptete—or-Tmcompietes
by means of erasure, obliteration, deletion, insertion of new matterT (R
transposizion of matter er in any other manner, so that the altered
instrument falsely appears or purports -to be'in all respects an authentic
creation of its ostensible maker or suthorized by him.

Fv 5. "Fy Falsely vowprete COMPLETES a written instrument” means to
transform an incomplete written instrument into a complete one by adding,
inserting or changing matter without the permission of anyone entitled to
grant it, so that the complete written instrument falsely appears or purports
to be in all respects an authentic creation of its ostensible maker or
authorized by him.

8T 6. "¥u Falsely maxs MAKES 3 written instrument™ means to make or
draw & complete or incomplete written instrument wirith THAT purporis io be
an authentic creation of its ostensible maker but wwivh THAT is not either
because the ostensible maker “s fictitious, or because, if real, fre THE
OSTENSIBLE MAKER did not authorize the making or drawing of such THE written
instrument. .

¥ 7. “Forged instrument” means a written instrument whith THAT has
been falsely made, completed o altered.

4T 8. “Incomblete wrriten instrument” means a written iastrument
wirich THAT contains some matter 0s way of content or authentication but wirtch
THAT requires sdditiona! matie~ to render it & complete written instrument.

9. “"PERSONAL IDENTIFYING INFORMATION" MEANS A NAME, ELECTRONIC
IDENTIFIER OR SCREEN NAME, EIOMITRIC IDENTIFIER. DRIVER LICENSE NUMBER,
ACCESS BEVICE, RESIDENCE OF MAILING ADDRESS, TELEPHONE HUMBER, EMPLOYER,
STUDENT OR MILITARY IDENTIFICATION NUMBER, SOCIAL SECURITY NUMBER OR BIRTH
DATE. .

&+ 10, "Slug” medns an object, article or device wirith THAT by virtue
of its size, ITS shape or any other quality is capable of being inserted,
deposited or otherwise use¢ in 2 coin machine as a fraudulent substitute for
a genuine token, Tawful coinT— or bill of the United States.

.6.
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g+ 11. "Written instrument™ means EITHER:

{2) Any paper, document or other iastrument TUmtaTmimg THAT CONTAINS
written or printed matter or its equivalenty—ur.

- {b) Any token, stamp, .seal, badge. trademark. GRAPHICAL IMAGE, ACCESS
DEVICE or other evidence- or . symbol of value, right, priviiege or
identification. -

Sec. 6. Section 13-2002, Arizona Revised Statutes, is amended to read:

13-2002. Forgery: classification ,

A. A person commits forgery if, with intent to defraud, swew THE
person:

1. Falsely makes, completes or alters a written instrument; or

2. Xnowingly possesses a forged instrument: or

3. (Offers or presents, whether accepted or not, 2 forged instrument -
or one wirtth THAT contains false information.

B. THE POSSESSION OF FIVE OR MORE FORGED INSTRUMENTS MAY GIVE RISE TO
AN INFERENCE THAT THE INSTRUMENTS ARE POSSESSED WITH AN INTENT TO DEFRAUD.

8c (. Forgery is a class 4 felony. -

Sec. 7. Section 13-2003, Arizona ReVised Statutes, is amended to read:

13-2003. Criminal__ possession _of  a _ forgery  device;

ciassification- )

A. A persen commits criminal possession of a forgery device if such
THE person EITHER: . -

1. Makes or possesses with knowledge of its character any plate, die.
or other device, apparatus., equipment., SOFTWARE, ACCESS DEVICE or article
specifically designed or adapted for use in forging written instrumentsror.

2. Makes or possesses any device, apparatus. equipment, SOFTWARE,
ACCESS DEVICE or article adaptable for use in forging written instruments
with intent to use it or to aid or permit another to use it for purposes of
forgery. ’

B. SUBSECTION A, PARAGRAPH 1 DOES NOT APPLY TO PEACE OFFICERS OR
PROSECUTORS [N THE PERFORMANCE OF THEIR DUTIES. . .

8T (. triwrmet-possesstor-of—a—forgery-tevite—tn A VIOLATION OF
subsection A, paragraph 1 is a class 6 felony., €rfwhmet-possession—of—=
forgery~tevice—™n A VIOLATION OF subsection A, paragraph 2 is a class S
felony. i

Sec. B. Section 13-2708, Arizona Revised Statutes, is transferred and
renumbared for placement in title 13, chapter 20, Arizona Revised Statutes,
as section 13-2008 and, as so renumbered. is amended to read:

13-2008. Taking identity of another person; classification

A. A person commits taking the identity of another person if the
person knowingly takes themamwetirthrdmteor-suristsecurtty-nomber OR USES
ANY PERSONAL IDENTIFYING INFORMATION of another person, without the consent
of that other person, with the intent to obtain or use the other person's
identity for any unlawful purpose or to cause loss to a person.
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B. A PEACE OFFICER IN ANY JURISDICTION IN WHICH AN ELEMENT OF THE
OFFENSE 15 COMMITTED OR A RESULT OF THE OFFENSE OUCURS HAY TAKE A REPORY.

C. TIF A DEFENDANT IS ALLEGED TO HAVE COMMITTED MULTIPLE VIOLATIONS OF
THIS SECTION WITHIN THE SAME COUNTY, THE PROSECUTOR MAY FILE A COMPLAINT
CHARGING ALL OF THE VIOLATIONS AND ANY RELATED CHARGES UNDER OTHER SECTIONS
THAT HAVE NOT BEEN PREVIOUSLY FILED IN THE JUSTICE OF THE PEACE PRECINCY IN
WHICH THE GREATEST NUMBER OF VIOLATIONS ARE ALLEGED TO HAYE DUUURRED.

# 0. Taking the identity of another person i3 a class % 4 felony.

£. FOR THE PURPQSES OF THIS SECTION, “VICTIK™ INCLUBES A PERSON WHOSE
PERSONAL IDENTIFYIRG INFORMATION IS TAKEN QR USED WITHOUT CONSENT, WHETHER
GR NOT THE ¥ICTIM ACTUALLY SUFFERS ANY ECUNOMIC L0OSS AS A RESULT OF THE
OFFENSE.

Sec. 9. Section 13-2301. Arizona Revised Statutes, is amended to read:

13-2301. Definitiens

A. For the purposes of sections 13-2347 throwglr, 13-2303 aND 13-2304:

- 1. "Fu Collect an extansion of credit" means to induce in any way
any person to make repayment tierevf OF THAT EXTENSION.

tr 2. “Crediter” means any person'making swch an extension of credit
or any person claiming by, unders— or through any person making such an
extension of credit.

¢ 3. "Debtor" means any peérson to whom suweh zn extension of cradit
is made or any persan who guarantees the repayment of an extension of credit,
or ia any manner underiakes to indemnify the creditor against loss resulting
from the failure of any person to whom an extension is made to repay the same
EXTENSION.

Fr 4. Fo Extend credii” means to make or renew any loan or to enter

T into any agreement, tacit or express. whereby the repayment or satisfaction

ot any debt or ¢laim, whether acknowledged or disputed, valid or invalid, and
however arising, may or shall be deferred.

3T 5. “Extortiognste exiension of c¢redit” means any exteasion of
credit with respect to which it is the understanding of the creditor and the
debtor at the time wuoh THE extension is made that dalay in making repayment
or failure to make repayment could result in the use of violence or other
criminagl means to cause harm tc the person or the reputation or property of
any person.

& 6. TExtoriionate means™ means the use, or an express or jmplicgit
threat of use, of vigienss o- cuiher criminal means to Cause harm to the
person or the reputation or c-uperty of any person.

§ 7. T“Repayment of ary extension of ¢redit” means the repayment,
satisfaction or discnarge o wnole or in part of any debt or claim,
acknowledged or disputed. valid or invalid, resulting from or in comnection
with tnat extension of credi:. .

B. for the purposes of sectiors SECTION 13-2305 throwgh, 13-2306 (R
13-2307:
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1. “Dealer in property” means a person who buys and sells properiy as
a business.

2. ."Stolen property” means property OF ANOTHER AS DEFINED IN SECTION
13-1801 that has been the subject of any unlawful taking. .

3. "Traffic™ .means to sell, transfer, distribute, dispense or
otherwise dispose of stolen property te another persom, or to buy. receive,
possess or obtain control of stolen property. with THE intent to sell,
transfer, distribute, dispense or otherwise dispose of THE PROPERTY to
another person.

C. For the purpeses of this chapter: .

1. "Combination™ means persons who collaborate in carrying on or
furthering the activities or purposes of a ¢riminal syndicate even though
such persons may not know each other's identity, membership in the
combination changes from time to time or one or more members may stand in 2
wholeésaler-retailer. or other arm's length relationship with others as to
activities or dealings betwezn or among themselves in am illicit operation.

2. "Criminal -syndicate™ means any - combination of persons or
enterprises engaging, or having the purpose of engaging, on a continuing
basis in conduct wirich THAT violates any one or more provisiens of any felony
statute of this state.

0. For the purposes of sections 13-2312 through 13-2315, unless the
context otherwise requires:

1. "Control™, in relation tc an enterprise, mea~s the possession of
sufficient means to permit substantial direction over the affairs of an
enterprise and, in relation to property, means to acquire or possess.

2. "Enterprise” means any corporation, partnership, association, labor
union ™ or other legal entity or any group of persons associated in fact
aithough not a legal entity. )

3. "Financial institution” means any business under the jurisdiction
of the state banking department or a banking or securities regulatory agency
of the United States or 3 business under the jurisdiction of the securities
division of the corporation commission. the state real estate department or
tne department of insurance.

4. "Racketeering” means any act, including any preparatory or
completed offense, wiricw THAT 15 committed for financial gain. witch THAT is
chargeable or indictable undge- the laws of the state in which the act
occurred and, if the act ciiurred in a3 state other than this state, which
THAT would be chargeable ¢r 'nz:ictable under the laws of this state frad IF
the act HAD occCurred ir tris stete and whivih THAT would be punishable by
imprisonment for more than opre year, regardless of whether such act is
charged or indicted, involving:

(a) Homicide.

(h) Robbery.

(¢} Kidnapping.

(d) Forgery.
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(e) Theft.

(f) Bribery.

{g) Gambling.

{h} Usury.

(i) Extortion.

(j) Extortionate extensions of credit.

(k) Prohibited drugs, marijuana of other pronibited chemicals or
substances.

(1) Trafficking in explosives, weapons or stolen property.

(m) Participating in & criminal syndicate.

{n) Obstructing or hindering criminal investigations or presezutions.

(o) Asserting false claims including, but not limited to, false claims
asserted through fraud or arson.

{p} Intentional or reckless false statements or publications
concerning land for sale or lease or sale of subdivided lands or sale and
mortgaging of unsubdivided lands.

(g) Resale of realty with intent to defraud.

(r) Intentionagl or reckless fraud in the purchase or sale of
securities.

“{s) Intentional or reckless sa?e of unregistered securities or real
property securities.

(t) A scheme or artifice to defraud.

(u) QObscenity.

vt PUTTIOGTE PNy

(v) SEXUAL EXPLOITATION OF CHILODREN.

(w) Prostitution.

(x} Restraint of trade or commerce in violation of section 34-2582.

{y) Terrorism.

(z) Money laundering.

{aa) Obscene or indecent telephone communications to miners for
commercial purposes.

(bb) Counterfeiting marks as proscr1bed in section 44-1453,

5. "Records" means any book paper, writing, TETUTdT computer program,
gr-gther-maverieT DATA, IMAGE OR INFORMATION THAT IS COLLECTED, RECORDED,
PRESERVED OR MAINTAINED IN ANV FORM OF STORAGE MEDIUM.

6. "¥y Remedy racketeering" means to enter a civil judgment pursuant
to this chapter or chapter 3% of this title against property or 2 persen who
is subject to 1isbility, incluging liability for injury to the state that is
caused by racketeering or by actions in concert with racketeering,

£. Ffor the purposes of sertiom SECTIONS 13-2316, 13-2316.01 AND
13-2316.02:

1. ™Access™ means to Fpproeri instruct, communicate with, store data
in, retrieve data from or otherwise make use of any resources of a computer,
computer system or TUMDULET network.
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2. “ACCESS DEVICE™ MEANS ANY CARD, TOKEN, CODE, ACCOUNT NUMBER,
ELEGTRONIC SERIAL NUMBER, MOBILE OR PERSONAL IDENTIFICATION NUMBER, PASSWORD,
ENCRYPTION KEY, BIOMETRIC IDENTIFIER OR OTHER MEANS OF ACCOUNT ACCESS,
INCLUDING A CANCELED OR REVOKED ACCESS DEVICE, THAT CAN BE USED ALONE OR IR
CONJUNCTION WITH ANOTHER ACCESS DEVICE TO OBTAIN MONEY, GOODS, SERVICES,
COMPUTER OR NETWORK ACCESS OR ANY OTHER THING OF VALUE OR THAT CAN BE USED
TO INITIATE A TRANSFER OF ANY THING OF VALUE.

"% 3. “Computer" means an electronic device wirtch THAT performs
Jogic, arithmetic or memory functions by the manipulations of electronic or
magnetic 1impulses and includes all input, output. processing, storage,
software or communication facilities wiich THAT are connected or reiated to
such a device in a system or network,

I Somputer-network -meansthe—mtercomrectionof-commmicatior-threy
with—g-vmputer—tirvegh remste—terwhe s oo -romprexconststing o f—twoor
more rrtervonmectedtomputersT

T

4. “COMPUTER CONTAMINANT™ MEANS ANY SEV OF COMPUTER INSTRUCTIONS THAT
IS DESIGNED TO MODIFY, DAMAGE, DESTROY, RECQRD-OR TRANSMIT INFORMATION WITHIN
A COMPUTER, COMPUTER 'SYSTEM OR NETWORK WETHOUT THE INTENT OR PERMISSION OF
THE OWNER OF THE INFORMATIOE,f COMPYTER SYSTEM. OR NETWORK.  COMPUTER
CONTAMINANT INCLUDES A GROUP OF COMPUTER INSTRUCTIONS, SUCH AS VIRUSES oR
WORMS, THAT IS SELF-REPLICATING OR SELF-PROPAGATING AND THAT IS DESIGNED TO
CONTAMINATE OTHER COMPUTER PROGRAMS OR COMPUTER DATA, TO CONSUME COMPUTER
RESQURCES, TO MODIFY, DESTROY, RECORD OR TRANSMIT DATA OR IN SOME OTHER
FASHION TO USURP THE NORMAL OPERATION OF THE COMPUTER, COMPUTER SYSTEM OR
NETWORK.

#r 5. “Computer program™ mesns a series of instructions or
statements, in a form acceptable to a computer, whitch THAT permits the
functioning of a computer system in a manner designed to provide appropriate
products from such THE computer system.

&r 6.. “Computer software™ means a set of computer programs,
procedures and associated documentation concerned with the operation of 3
computer system. '

& 7. “Computer system" means a set of related, connected or
unconnected computer -equipment, devices and software, INCLUDING STORAGE.
MEDIA AND PERIPHERAL DEVICES. ) '

8. “CRITICAL INFRASTRUCTURE RESOURCE™ MEANS ANY COMPUTER OR
COMMUNICATIONS SYSTEM QR KETWORK THAT IS INVOLVED IN PROVIDING SERVICES
NECESSARY TQ ENSURE OR PROTECT THE PUBLIC HEALTH, SAFETY OR WELFARE,
INCLUDING SERVICES THAT ARE PROVIDED BY ANY OF THE FOLLOWING:

(a) MEDICAL PERSONNEL AND INSTITUTIONS.

(b) EMERGENCY SERVICES AGENCIES.

(c) PUBLIC AND  PRIVATE  UTILITIES, INCLUDING WATER.  POWER,
COMMUNICATIONS AND TRANSPORTATION SERVICES.
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{d) FIRE DEPARTMENTS, DISTRICTS OR VOLUNTEER ORGANIZATIONS.

(e) LAW ENFORCEMENT AGENCIES.

(f} FINANCIAL INSTITUTIONS.

{g) PUBLIC EDUCATIONAL INSTITUTIONS.

(h) GOVERNMENT AGENCIES.

9, "“FALSE OR FRAUDULENT PRETENSE"™ MEANS THE UNAUTHORIZED USE OF AN
ACCESS DEVICE OR THE USE OF ‘AN ACCESS DEVICE TO EXCEED AUTHORIZED ACCESS.

7= 10. “Financial instrument” means any check, draft, money order,
certificate of deposit, letter of credit, bill of exchange, credit card or
marketable security or any other written instrumentT— as defined by IN
section 13-2001Tperagraprmi—wmictr THAT is transferablie for vaiue.

11. "NETWORK"™ INCLUDES A COMPLEX OF INTERCONNECTED COMPUTER OR
COMMUNICATION SYSTEMS OF ANY TYPE.

& 12. "Property” means financial instruments, xnformatxon, including
electronically produced data, computer software and programs in either
machine or human readable form, and anything of wvalue, tangiblie or
intangible. et

13. T“PROPRIETARY OR CONFIDENTIAL COMPUTER SECURITY INFORMATION™ MEANS
INFORMATION ABOUT A PARTICULAR COMPUTER, COMPUTER SYSTEM QR NETWORK THAT
RELATES TO 1TS ACCESS DEVICES, SECURITY PRACTICES, METHODS AND SYSTEMS,
ARCHITECTURE, COMMUNICATIONS FACILITIES, ENHCRYPTION METHGDS AND SYSTEM
VULNERABILITIES AND THAT IS NOT MADE AVAILABLE TO THE PUBLIC BY ITS OWNER OR
QPERATOR.

- 14. "Services” includes computer time, data processing, and
storage functions AND ALL TYPES OF COMMUNICATION FUNCTIONS,

Sec. 10, Section 13-2316., Arizona Revised Statutes, is amended to

. read:

13-2316. Lomputer tampe-ing; venue: forfeiture: classification

A. A person WHO ACTS WiITHOUT AUTHORITY OR WHO EXCEEDS AUTHORIZATION
0F USE commits computer fravo—Tthefirsidegree TAMPERING BY:

1. Accessing, aitering, damaging or destroying withuowt—aothorizstion
vrexceediyRuthorra o T ose oF any computer, computer systemTTUmpULET
OR network, or any part of swen A computer, COMPUTER system or network, with
the intent to devise or execuls any scheme or artifice to defraud or deceive,
or TO control property or services by means of false or fraudulent pretenses.
representations or promises.

2. KNONINGLY ALTIRING. CAMAGING, DELETING OR DESTROVING COMPUTER
PROGRAMS QR DATA, :

3. KNOWINGLY INTROGDUCING A COMPUTER CONTAMINANT INTO ANY COMPUTER,
COMPUTER SYSTEM OR NETWORK.

4. RECKLESSLY DISRUPTING QR CAUSING THE DISRUPTION OF COMPUTER,
COMPUTER SYSTEM QR NETWORK SERVICES OR DENYING OR CAUSING THE DENIAL OF
COMPUTER OR NETWORK SERVICES TO ANY AUTHORIZED USER OF A COMPUTER, COMPUTER
SYSTEM OR NETWORK.
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5. 'RECKLESSLY-USING A COMPUTER, COMPUTER SYSTEM OR NETWORK TO ENGAGE
IN.A SCHEME OR COURSE OF CONDUCT THAT IS DIRECTED AT ANOTHER PERSON AND THAT
SERIOUSLY ALARMS, TORMENTS, THREATENS OR TERRORIZES THE PERSON. FOR THE

. PURPOSES OF THIS PARAGRAPH, THE CONDUCT MUST BOTH:

(a). CAUSE A REASONABLE PERSON TO SUFFER SUBSTANTIAL EMCTIONAL
DISTRESS.

(b) SERVE NO LEGITIMATE PURPOSE.

6. PREVENTING A COMPUTER USER FROM EXITING A SITE. COMPUTER SYSTEM OR
NETWORK-CONNECTED LOCATION IN ORDER TO COMPEL THE USER'S COMPUTER TO CONTINUE
COMMUNICATING WITH, CONNECTING TO OR DISPLAYING THE CONTENT OF THE SERVICE,
SITE OR SYSTEM.

7. KNOWINGLY OBTAINING ANY INFORMATION THAT IS REQUIRED BY LAW TO BE
KEPT CONFIDENTIAL OR ANY RECORDS THAT ARE NOT PUBLIC RECORDS BY ACCESSING ANY
COMPUTER, COMPUTER SYSTEM OR NETWORK THAT IS OPERATED BY THIS STATE, A
POLITICAL SUBDIVISION OF THIS STATE OR A MEDICAL INSTITUTION.

£ 8. #A—pErsom—cowmits—computer——fraud—mr—the—secomdt—deyree—bYy

frtentiong Ty —and—withowt—avthorization—or—by —exceeding—auttorization
KNOWINGLY acce551ng'—3+tETTng——ﬁamanggﬂm'1h51TvyTng any computer, computer
system or TumputeT network or any computer software, program or data THAT IS
contained in such A computer, computer system or computer network.

B. IN ADDITION TO SECTION 13-109, A PROSECUTION FOR A VIOLATION OF
THIS SECTION MAY BE TRIED IN ANY OF THE FOLLOWING COUNTIES:

1. THE COUNTY IN WHICH THE VICTIMIZED COMPUTER, COMPUTER SYSTEM OR
NETWORK IS LOCATED.

2. THE COUNTY IN WHICH THE COMPUTER, COMPUTER SYSTEM OR NETWORK THAT
WAS USED IN THE COMMISSION OF THE OFFENSE IS LOCATED OR IN WHICH ANY BOOKS.
RECORDS, DOCUMENTS, PROPERTY, FINANCIAL INSTRUMENTS, COMPUTER SOFTWARE. DATA,
ACCESS DEVICES OR INSTRUMENTS OF THE OFFENSE WERE USED.

3. THE COUNTY IN WHICH ANY AUTHORIZED USER WAS DENIED SERVICE OR IN
WHICH AN AUTHORIZED USER'S SERVICE WAS INTERRUPTED.

4. THE COUNTY IN WHICH CRITICAL INFRASTRUCTURE RESOURCES WERE TAMPERED
WITH OR AFFECTED. -

C. ON CONVICTION OF A VIOLATION OF THIS SECTION, THE COURT SHALL ORDER
THAT ANY COMPUTER SYSTEM OR INSTRUMENT OF COMMUNICATION THAT WAS OWNED OR
USED EXCLUSIVELY BY THE DEFENDANT AND THAT WAS USED IN THE COMMISSION OF THE
OFFENSE BE FORFEITED AND SOLL. DESTROYED OR OTHERWISE PROPERLY DISPOSED.

D. A VIOLATION OF SUBSECTION A, PARAGRAPH 6 OF THIS SECTION
CONSTITUTES AN UNLAWFUL PRACTICZI UNDER SECTION 44-1522 AND IS IN ADDITION TO
ALL OTHER CAUSES OF ACTION, REMEDIES AND PENALTIES THAT ARE AVAILABLE TO THIS
STATE. THE ATTORNEY GENERAL MAY INVESTIGATE AND TAKE APPROPRIATE ACTION
PURSUANT TO TITLE 44, CHAPTER 10, ARTICLE 7.

€7 €. Computer fraovgt—hw—tie——first—degree TAMPERING PURSUANT TO
SUBSECTION A. PARAGRAPH 1 OF THIS SECTION is a class 3 felony. Computer

T2 TAMPERING PURSUANT TO SUBSECTION A, PARAGRAPH 2.
3 OR 4 OF THIS SECIION is a class 5 4 felony, UNLESS THE COMPUTER, COMPUTER

- 13 -
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SYSTEH OR NETWORK TAMPERED WITH IS A CRITICAL INFRASTRUCTURE RESDURCE, In
WHICH CASE IT IS A CLASS 2 FELONY, COMPUTER TAMPERING PURSUANT TO SUBSECTION
A. PARAGRAPH 5 OF THIS SECTION IS A CLASS 5 FELONY. COMPUTER TAMPERING
PURSUANT TO SUBSECTION A, PARAGRAPH 7 OR 8 OF THIS SECTION IS A CLASS 6
FELONY.

Sec. 11. Title 13, chapter 23, Arizona Revised Statutes, is amendad
by adding sections 13-2316.01 and 13-2316.02, to read:

13-2316.01. Unlawful _ possession” of an access  device;

A. A PERSON COMMITS UNLAWFUL POSSESSION OF AN ACCESS DEVICE BY
KNOWINGLY POSSESSING, TRAFFICKING IX, PUBLISHING DR CONTROLLING AN ACCESS
DEVICE WITHOUT THE CONSENT OF THE ISSUER, OWNER OR AUTHORIZED USER AND WITH®
THE INTENT TO USE OR DISTRIBUTE THAT ACCESS DEVICE.

B. THE POSSESSION, TRAFFICKING, PUBLISHING OR CONTROL OF FIVE OR MORE
ACCESS DEVICES WITHOUT THE CONSENT OF THE ISSUER, OWNER OR AUTHORIZED USER
MAY GIVE RISE TO AN INFERENCE THAT THE PERSON POSSESSING, TRAFFICKING IN.
PUBLISHING OR CONTROLLING THE ACCESS DEVIﬁES INTENDED T9 USE OR DIS?RIBUTE
THE DEVICES. -

C. UNLAWFUL POSSESSION OF ONE HUNDRED OR MORE ACCESS DEVICES IS A
CLASS 4 FELONY. UNLAWFUL POSSESSION OF FIVE OR MORE BUT FEWER THAN ONE
HUNDRED ACCESS DEVICES IS A CLASS 5 FELONY. UNLAWFUL POSSESSION OF FEWER
THAN FIVE ACCESS DEVICES IS A CLASS & FELONY.

13-2316.02. Unauthorized release of proprietary or confidential

computer  security information: excentionsg;

A. A PERSON COMMITS UNAUTHORIZED RELEASE OF PROPRIETARY OR
CONFIODENTIAL COMPUTER SECURITY INFORMATION BY (OMMUNICATING, RELEASING OR
PUBLISHING PROPRIETARY OR <{ONFIDENTIAL COMPUTER SECURITY INFORMATION,
SECURITY-RELATED MEASURES, ALORITHMS OR ENCRYPTION DEVICES RELATING T8 A
PARTICULAR COMPUTER, COMPUTER SYSTEM OR NETWORK WITHCUT THE' AUTHORIZATION OF
173 OWNER OR OPERATOR.

B. THE FOLLOWING ARE EyfwmpY FROM THIS SECTION:

1. THE RELEASE BY PyUBLISHERS, VENDORS, USERS AND RESEARCHERS OF
WARRINGS OR INFORMATION ABOUT TURITY MEASURES OR DEFECTS IN SOFTWARE,
HARDWARE OR ENCRYPTION PRODUCTS THE RELEASE OF THE WARNINGS OR INFORMATION
IS NOT SPECIFIC TO & PARTIZI.AT OWNER'S QR GPERATOR'S COMPUTER. COMPUTER
SYSTEM OR NETWORK.

2. THE RELEASE 0
A COMPUTER, COMPUTER SY
OFERATOR OF A COMPUTER, COMPS
THREAT. .

3. THE RELEASE OF SEZZURITY [NFORMATION IN CONNECTION WITH THE
RESEARCH, DEVELOPMENT AND TESTING OF SECURITY-RELATED MEASURES, PRODUCTS OR
DEVICES IF THE RELZASE OF THE SIZCURITY INFORMATION IS NOT SPECIFIC T0 A
PARTICULAR OWNER™S 0R OPERATOR™S COMPUTER, (OMPUTER SYSTEM R NETWORK.

INFORMATION AMONG THE AUTHORIZED USERS OF
ITWORK OR THE NOTIFICATION TO THE OWNER OR
SYSTEM OR NETWORK OF A PERCEIVED SECURITY

$7

<14 -
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orif, UAT THE CDHCLUSION OF: AHY GRAND JURY: HEARING OR TRIAL, THE COURT

SHALL‘PRESERVE PURSUANT TO SECTION 44-405 ANY PROPRIETARY COMPUTER SECURITY

INFORMATION: THAT WASADMITTED IN. EVIDENCE.OR ANY PORTION OF A TRANSCRIPT THAT

;}CONTAINS INFORMATIONSREUATING:TO PROPRIETARY COMPUTER' SECURITY INFORMATION.

D. UNAUTHORIZED RELEASE OF PROPRIETARY OR CONFIDENTIAL COMPUTER

. SECURITY INFORMATION IS A CLASS 6 FELONY, UNLESS THE SECURITY INFORMATION

RELATES TO A CRITICAL INFRASTRUCTURE RESOURCE IN WHICH CASE IT IS A CLASS
4 FELONY.

Sec, 12. Repesl

Sections 13 2912 13 2913 and 13- 2914 Arizona Revised Statu es, are

,frepealed.

Sec. 13.. Rengmber '
Section 13-3001, Arizona Revised Statutes, is renumbered as section

-13-3004.

-1 -Sec.:14. ‘Section 13-3004, Arizona Revised Statutes,. is renumbered as
section 13-3001 2nd, as so 1 bered, is nded to read:

13-3001. Definitions

In this chapter, unless the context ctherwfse requires:

1. “Aural transfer” means a commun1cat1on containing the human voice
at. any point between and xnciud}ng the point of origin and the point of
reception.

2. “CHILD MONITORING DEVICE" MEANS ‘A DEVICE THAT IS CAPABLE OF
TRANSMITTING AN -AUDID OR-AUDIOVISUAL SIGRAL AND THAT IS INSTALLED OR USED IN
A RESIDENCE FOR CHILD SUPERVISION OR SAFETY MONITORING BY ANY PARENT,
GUARDIAN OR OTHER RESPONSIBLE PERSON IN THE PERSON'S OWN RESIDENCE.

¢ 3, "Communication service provider™ means any person engaged in
providing a.service whitn THAT allows its users to send or receive ORAL, wire
or electronic communications OR COMPUTER SERVICES.

.3+ 4. TElectronic communication™ means any transfer of signs.
signals, writing, images, sounds, ¢ata or intelligence of any nature THAT IS5
transmitted in ‘whole or in part by a wire, radio, electromagnetic.
photoelectronic or pnctsep ical system but THAT does not include any of the
following:

{a) Any wure or grat cemmunication.

(b) ~ Any communication mace through a tone-only paging device,

(¢) Any communicaticn from a tracking device.

#r 5. “Electroric communication system™ means any communication or
computer facilities or reiates electronic equipment for the transmission.
processing or -electronic storage of electronic communications.

ST 6. T"Electronic storage” means either of the following:

(a) Any temporary, .intermediate storage of a wire or electronic
communication incigental tc the electronmic transmission.

(b) Any storage of the communication by an electronic communication
service provider for purposes of backup protection of the communication.

.15.
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- 7. “Intercept™ means the aural or other acquisition of the
contents of any wire, electronic or oral communication through the use of any
electronic, mechanical or other device.

7~ 8. “Oral communication” means a spoken communication THAT IS
uttered by 2 person exhibiting an expectation that such communication is not
subject to interception under circumstances justifying such THE expeciationT
but does not include any electronic communication.

&= 9. “"Pen register™ means a device wirtth THAT records or decodes
electronic or other ipt iises wirich THAT identify the numbers dialed or
gtherwise transmitted on the telephone line or communication facility to
which the device is attached.

e 10. "“Person” means any individual, enterprise, public or private
corporation, wunincorporated association, partmership, firm, society,
governmental authority or entity, including the subscriber o the
communication service invelved, and any law enforcement officer.

+or 11. “"Readily accessible to the genera1 public” means & radio
commynication that is not: -

(2) Scrambled or encrypted. TSI

(by Transmitted using modulation techniques with essential parameters
that have been withheld from the public to preserve the privacy of the
communication.

(c) Carried on a subcarrier or other signal subsidiary to a radie
transmission.

(d) Transmitted over a communication system provided by & common
carrier, unless the communication is a tone-only paging system communication.

(e) Transmitted on frequencies allocated under part 25, subpart D, E
or F or part 74 or part 34 of the rules of the federal communications
commission. If a communication transmitted on & fraguency allocated under
part 74 is not axclusively allocated to broadcast auxiliary services, the
communication is & two-way voice communication system by radio.

5T 12. “Remoze computing service" means providing to the public any
computer siorage or grocessing services by wmeans of an electronic
communication system.

8- 13, "Trap and trace device™ means a device wirfth THAT captures the
jincoming electronic oc othe- impulses wirivh THAT identify the originating
number of an imstrument or device from which a wire or electronic
communication was transmitted.

13 14, “Wire communicatior™ means any aural transfer wirch THAT is
made in whole or in part through tne use of facilities for the transmission
of communications by the &ia of ANY wire, cable or other like connection
between the point of ¢rigin and the point of reception, including the use of
a connection in a switching station, and that is furnished or operated by any
person engaged in provicing or operating the facilities for the transmission
of communications. Wire communication z¥su includes any electronic storage
of the communication.
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Sec. 15, Section 13-3008, Arizona Revised Statutes, is amended to
read:

13-3008. Possession of interception devices; classification

A. IT IS UNLAMFUL FOR a person whu—tres TO HAVE in his possession or
control. any device, contrivance. machine or apparatus designed or primarily
useful for THE interception of.wire, electronic or oral communications as
defined in section 53684 —tnrenyiny 13-3001 WITH THE INTENT to unlawfully
use or employ or allow the Same DEVICE, CONTRIVANCE, MACHINE OR APPARATUS to
be s used or employed for THE interception, or having reason to know the
wame DEVICE, CONTRIVANCE, MACHINE OR APPARATUS is intended to be so usedy Ty
gotrtyofa-chass—i-fetony.

8. A1l property possessed or controlled by any person in violtatien of
this section is subject to seizure and forfeiture pursuant to chapter 39 of
this title.

C. A PERSON WHO VIOLATES THIS SECTION IS GUILTY OF A CLASS 6 FELORY.

Sec. 16. Section 13-3010, Arizona Revised Statutes, is amended to

read: .
13-3010. Ex parte srder for interdeptyon: definition
A. Al AT HATLE QT UET ISll ;“LCJLCV\-iU" Ui W]l:. ﬁ"th‘-[\?”i\, ur Ulﬂ}

vommaT oy mEy e rsyred-by—any fustite ot thesopreme TonT T jwdye ot
the—tourt-of-gpperts—or-judye-of-the—superfor-court—uopon 0K application of
a county attorney, ur the attorney general or Such a prosecuting atiurmeys
TTHEY My -gEstgnE et wr i Uiy T t—w - thesuppor e ra thor

afftrmettor—of—the—trvestiyatimepgzre-viticer—of—the—stete—or——oany
porititet-sutdtristomrof—tie-stateTwhere ATTORNEY WHOM A COUNTY ATTORNEY OR
THE ATTORNEY GENERAL DESIGNATES IN WRITING. ANY JUSTICE OF THE SUPREME COURT,
JUDGE OF THE COURT OF APPEALS OR SUFERIOR COURT JUDGE MAY ISSUE AN EX PARTE
ORDER FOR THE INTERCEPTION OF WIRE, ELECTRONIC OR ORAL COMMUNICATIONS IF
there is probable cause to believe BOTH:

1. That A crime has bees. is being or is about to be committed,—amd
i = r§ PTUDOUI!: LIS E 3] ut:l\t:vc

2. Tyt Evidence. of such THAT crime or the location of 3 fugitive from
JUSL1ce from that crime may be odtained by THE interception.

B. Ap application under subsection A shall be made in writing and upon
the oath or affirmation of the applicant. It shall include:

1. The name and title o the applicant.

2. A full and complete statement of the facts and circumstances relied
upon by the applicant, intluding the supporting oath or affirmation of the
investigating peace officar OF THIS STATE OR ANY POLITICAL SUBDIVISION OF
THIS STATE to justi®y the officer's belief that an order should be issuedT
Tretuetwg.  THE STATEMENT SHALL INCLUDE:

{2) Details as to the particular crime that has Deen, is being ot is
about to be committed.

{(b) The identity of the person. if known, committing the offense and
wnosSe communications are t0 be intercepted.

- 17 -
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(¢) A particular description of the type of communications sougnt Lo
be -intercepted.

(d) A particular description of the nature, identification and
igcation of the communicatiom Facility from which or the place where the
communication is to be ¥ntercepted. If the identification or specific
description of the communication facility from which or the place where the
cogmunication is to be interceptsd is not practical, the affidavit in support
of the application must state the~reasons why such:

{1} Specification is impracticalT—snd~tieressons—wiy.

(3%} interception from any facility or at any place where the
communication may occur is necessary,

3. A full and complete statement as to whether or not other
investigative procedures have been tried and failed or why they reasonably
appear t¢ be unlikely to succeed if tried or to be foo dangerous.

4. A statement of the period of time for which the intercesption is
required to be maintained. IF the nature of the investigation is such that
authorization to intercept should not  automatically terminate when the
described type of communication has been first obtained, THE STATEMENT SHALL
INCLUDE a particular description of facts astablishing probable cause to
believe that additional communications of the same type will occur twerewiver
AFTER THE COMMUNICATION HAS BEEN FIRST OBTAINED.

5. A full and complete statement of the facts concerning 31l previous
applications known to the individeal authorizing and making the appiication,
mage to any judge for authorization to intercept, or for approval of
intercaptions of communications invelving any of the same persons, facilities
or places specified in the spplication, and the action taken by the judge on
each sozit sppiication.

§. %here IF tne appiicat-on is for the extension of an order, a
statement setting forth the results thus far obtained from the interception,
gr a reasonable explanation of the failure tg obtain such results.

C.  Upen proper application, a judge may enter an ex parte order
AUTHORIZING INTERCEPTION, as requested or with any appropriate modifications,
Fumrortrhvg—irrsroerTiyn if me THD JUDGL determines on the basis of tne facts
submitted by the applicant tnat:

1. There is probable cause it helieve that a person i$ committing, has
commitiedT or 1is adbout tc Ioamt g particular crime ImtTodedwithriw
surseriTuTTA.

2. There is probadbis geuse to believe that particular communications
concerning that offense will pe optained through sueh THE interception.

3. Hormal investigative procedures have been tried and have failed or
reasonably appear to be urlikely to succeed if tried or to be too dangereus.

4. There is probable cause to believe any of the following:

{3} Wire or e2lectronic communications concerning the offense ars being
made or are about to be made by the person tver the communication facilities
for which interception authority 15 granted.

- 1B -
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{b) Oral communications concerning the offense are being made or are
about to be made by the person in the location for which interception
guthority is granted.

{c) Communications concerning the offense are being made or are about
to be made by the .person in different and changing locations, or from
different and changing facilities.

0. Each order authorizing the interception of any wire, electronic or
oral communication shall specify ALL OF THE FOLLOWING: ) }

1. The identity of the person, if known, whose communications are to
be intercepted. )

2. The nature and Jocation of the communication facilities as to
whichs= or the place whereT™ autharity to intercept is granted. If authority
is granted to intercept communications of a person wherever that person is
located or from whatever communication facility is used. the order shall so
state and shall include any limitations imposed by the authorizing judge as
to location, time or manner of the interception. The order shall state that
the interception shall not begin until the facilities from which or the place
where the communication is to be 1ntercepted ‘is ascertained by tne person
implementing the interception order. .. .

3. A particular description .of the type of ccmmun?caticn sought to be
1ntercepted—~ and a statement of the particular offense to which it relates,

4, The identity of the agency authorized teo intercept the
communicationst and of the person authoriziag the application.

5. The period of time during which such THE interception is

authorized, including a statement as to whether or not the interception shall
automatically terminate when the described communication has been first
obtained.
6. That the authorization for interception be executed as soon as
practicable, that it be conducted in such a way as to minimize THE
interception of communications not otherwise subject to interception under
this sgction and that it smett terminate upon attainment of the authorized
objective or on the date specified, whichever comes first,

7. That entry may be made to service, install or remove interception
gevices or eguipmentT if sur~ entry is necessary to effect the interception.

E. Nu AN order THAT IS enterad under this section may NOT authorize
the interception of any wire or oral communication for any period THAT IS
longer than s necessary to achieve the objective of the authorizationTimw
gny—eventaotonger—tian AND THAT EXCEEDS thirty days. This thirty day
period begins on the earlier of the day on which the interception actually
begins under the order or ten days after the order is signed. THE COURY MAY
GRANT extensions of any order may te—gramteds-but—omty—upow IF AN application
far an extension IS made TmavrorwamcE—with PURSUANT TO subsection A and the
court makimg MAKES the findings required by subsection C. The period of
extension shal) be no longer than the authorizing judge deems necessary to

- 19 -
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achieve the purposes for which it was granted and Trmor—event—for—tomger—tian
SHALL NOT EXCEED thirty days.

F. Any ex parte order for interception, together with the papers wpom
ON which the appiication was based, shall be delivered to and retained by the
applicant during the duration of the interception as authority far tne
interception authorized thereiw. IN THE ORDER. THE JUSTICE OR JUDGE ISSUING
THE ORDER SHALL RETAIN a true copy of swoh THE order shaitt at all times te
retrhred-bythejudgevrjustiveissyimy-the-order.

G. WITHIN TEN DAYS after the terminmation of the aothorized
interception, applications made and orders granted under this statuwrs SECTION
shall witrimtenr—days be returned to and sealed by the judge. Custody of the
applications and orders shall be wherever the judge directs. Suen THE
applications and orders shall be disclosed only upunm OM a showing of good
cause before a judge of competent jurisdiction or as otherwise provided.

H. IF POSSIBLE, the contents of any communication THAT IS intercepted
by any means authorized by this stytuee SECTION shaliT—ifpusstihier be
recorded on ANY tape, electronic, wire or other comparable device, The
recording of the contents of any wire, electronic or oral communication under
this subsection shall be done in Such 2 way as will protect the recording
from editing or alterations. Within ten days after the termination of the
authorized interception, sueh THE recordings shall be made available to the
judge tssutng-sweh WHO ISSUED THE order and SHALL BE sealed under the judge's
directions. Custody of the recordings shall be maintained pursuant to court
order, The recordings shall BE KEPT FOR TEN YEARS AND SKALL not be destroyed
except on an order of the issuing judge or otirer ANOTHER judge of competent
jurisdiction smd~tranyevertshett—be+tept—Tor-ter-years.

I. Withia ninety days after an -application under subsection A is
denied, or the period of an order or gxtenstons—therest ANY EXTENSION
expires. the fssuing or denying judge shall towse SERVE the persons named in
the order or applicastionT™ and surn ANY other parties to THE intercepted
commynications as the judge may determine the interests of justice requireT
tu-beserved with-an inventory, including netice of all of the following:

1. The fact of the entry of the order or the application.

2. The date of the entrv and the pariod of authorized interception,
or the denial of the applicairon.

3. The fact that dur:nc ine period OF AUTHORIZED INTERCEPTION wire,
electronic or oral communizai-ons were or were not intercepted. On motion,
the juage may twtheJwagerorsoretton make available to sweh THE person or
the person’s commwseT ATTORNEY for inspection such portions of the intercepted
communications, applications ang order 2s the judge determines to be in the
interest of justice. On an ex parte showing of good cause to the judge, the
serving of the notice required by this subsection may be postponed.

J. ON REQUEST OF THL APPLICANT, any order authorizing interception
shallTgprm—the—regres e oreaup oot direct that the communication
service provider, landlords, custocians or other persons furnish the

.ZQ,
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applicant with all information, facilitiesT— and technical assistance
necessary to accomplish the interception unobtrusively and with 2 minimum of
interference with the services that such THESE persons are according the
person whose communications are to be intercepted.

K. . The order may require written reports to be made to the issuing
judge at specified intervals showing the progress made toward achieviag the
autnorized objective and the need for continued interception.

L. Any order autherizing THE interception of wire communications
pursuant to this chapter is also deemed to awthorize THE interception of any

. etectronic communication whiTir THAT may be made over the same =2quipment or

by the same facility.

M. If the intercepted communication is in a code or foreign language
and an expert in that code or foreign language is not reasonably available
during the interception period. minimization may be accomplished as soon as
practicable after such THE interception.

N. A&n interception under this chapter may be conducted in whole or in
part by government personnel or by an individual operating under a contract
with the government or acting under the supervision of a3 law enforcement
officer WHO IS authorized to conduct the interception.

0. The appiicant is responsible for providing to the administrative
office of the United States courts all reports on applications for or
tnterveption INTERCEPTIONS of wire, electronic or oral communications THAT
ARE required by federal statutes.

f. For the purposes of this sectien, “crime™ means murder, gaming,
kidnapping, robbery, bribery. extortion, theft, uffewses—defimed—im AN ACT
IN VIOLATION OF chapter 23 of this title, dealing 1in narcotic drugs,
marijuana or dangerous drugs, SCXUAL EXPLOITATION OF CHILOREN IN VIOLATION
OF CHAPTER 35.1 OF THIS TITLE e~ any felony that is dangerous to life, limb
or property or—any. CRIME INCLUDZS conspiracy to commit any of the offenses
tTisted in this subsection,

Sec. 17. Section 13-303., Arizona Revised Statutes, is amended to
read: X .

13-3011. 'Disgiosing_confidential information relating to ex

parte orge-; exceptions; classificatign

A, Except in any.tryal, nearing or other judicial proceeding, 2 person

wito SHALL NOT knowingly orsthosers DISCLOSE to amy ANOTHER personT—uther—ttram

the oo eatiom sy vire  pror er—wresefacr it Tes—sre—mvoived—or—an
TWHESUYEY U7 CLUET goom 120 Sww - -x— LT CUUTILY o oTney, FULUTEY yCNde‘i.
strertHf—or—prcr o e Tyrpp et or-for—ym—oTdeT perItttTg
T CEp L Ton OT TS T g T o T gen - TEY S TETuT-trap e travedeviveT any

information concerning {I1THIR:

1. The application fors= QR the granting or denial of orders for THE
interception or installation of a pen register or trap and trace device— or
A REQUEST FOR THE PRISERVATION OF RECORDS OR EVIDENCE PURSHANT T0 SECTION
13-3016 OR A SUBPOENA ISSUED PURSUANT TG SECTION 13-3018.
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1 2. The identity of the person or persons whose communications are the
7 subject of an ex parte order, SUBPOENA OR RECORDS PRESERVATION REQUEST
3 granted pursuant to sections 13-3010, 13-3015, 13-3016, amd 13-3017 sheti—ve
4 Jrittyof—a-ciess—mistemeamor AND 13-3018.
5 8, SUBSECTION A OF THIS SECTION DOES NOT APPLY TO THE DISCLOSURE OF
6  INFORMATION TC THE COMMUNICATION SERVICE PROVIDER WHOSE FACILITIES ARE
7 INVOLYED OR TO AN EMPLOYEE OR OTHER AUTHCORIZED AGENT OF THE COUNTY ATTORNEY,
8  ATTORNEY GENERAL OR LAW CEXFORCEMENT AGENCY THAT APPLIES FOR AR OQRDER
g PERMITTING INTERCEPTION OR INSTALLATION OF A PEN REGISTER OR TRAP AND TRACE
10 DEVICE OR WHO REQUESTS THE PRESERVATION OF RECORDS OR EVIDENCE PURSUANT TO
11 SECTION 13-3016 OR A SUBPOENA ISSUED PURSUANT TD SECTION 13-3018.
12 &= C. Notwithstanding subsection A of this section, a peacs officer
i3 or prosscuting attorney wheT—by @ny-mEaws-IUihorizEd—by SeUtioms—i3-3010T
1z 33853305 am—13=301F obtains knowledge of the contents of a wire,
15 2lectronic or oral communications— AS AUTHORIZED BY SECTIONS 13-3010.
16 13-3015. 13-3016. 13-3017 AND 13-3018 or evidence derived from such THAT
17 knowledge;™ may: .
18 1. Disclose the contents of the commumication to a peace officer or
19 prosecuting attorney to the extent the disclosure is appropriate toe the

20 proper performance of the official duties of the peace officer or prosecuting

21 attorney making or receiving the disclosure.

22 2. Use the contents of the communication to the extent THAT the use

23 is appropriate to the proper performance of the official duties of the peace

24 afficer or prosecuting attorney.

25 D. A PERSON WHO VIQLATES THIS SECTION IS GUILTY OF A CLASS 1

26 MISDEMEANOR.

27 Sec. 18. Section 13-3012, Arizona Revised Statutes, is amended to

28 read:

29 ©13-3012. Exemptions

39 The following are exempt from the provisions of this chapter:

31 1. THE interception of wire, electronic or -oral communications, THE

32  installation and operation of a pen register or trap and trace device, or THE
3 providing of informaticn, facilities .or technical assistance 1o -an

34 investigative or law enforcement officer pursuant to a subpcena or an ex

35 parte order granted pursuant o sections 13-3010, 13-3015, 13-301¢€, and

36 13-3017 AND 13-3018 or an emergency interception made in good faith pursuant
7 to section 13-3015, including any of the foregoing acts by a communication

38 service provider or its officers, agents or employeses.

39 2. The normal use of services, equipment and facilities THAT ARE

40  provided by a communication service provider pursuant to tariffs on file with

41 the ARIZONA corporation comm1ssion gf—the~stateoiArirome or the federal

42 communiczations commission and the normal functions of any operator of a

43 switchboard.

44 3. Any officer, agent or employee of a communication service provider

45 who performs acts THAT ARI otherwise prohibited by this article in providing,
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constructing, maintaining, repairing, operating or using the provider’s
services, equipment or facilities, protecting the provider's service

equipment and facilities from jllegal use in violation of tariffs on f11e
with the ARIZONA corporation commission of—tmts—state or the federal
communications .commission and protecting the provider from the commission of
fraud against it, . .

4, Providing requested information or ANY other response to &
subpoena or other order issued by a court of competent jurisdiction or on
gemand of ANY other lawful authority.

5. THE interception of wire or electronic communications or the use
of a pen register or trap and trace device tmremy vt thefotrowingstances
BY A COMMUNICATION SERVICE PROVIDER IF THE INTERCEPTION OR USE EITHER

{3} Sy —z—proviver—of—awire ur—etectroriv—commriTatTon ServiTe
retatimg RELATES to the operation, maintenance and testing of that service.
retatimgTo the protection of the rights or property of the provider or
retetingto the protection of users of that service from fraudulent, abusive
or unlawful use of that service.

(b
Tecord RECORDS the fact that a wire or electron:c commynication was initiated
or completed in order to protect the prov1der. another provider furnishing
service toward the completion of the communicationT or a user of that
service from fraudulent, unlawful or abusive use of that service.

to—fTonsertof—the-user—ur—SubsTriter-vfthet—service—hasteen
Ubta Ed.

6. The interception of any radio communication that is transmitted:

(a) By any station for the use of the general public or if the

‘transmission relates to ships, aircraft, vehicles or persons in distress.

ib) By any government. law enforcement, civil defense, private land
mobile or public safety communication system, including police and fire
systems, AND that a7= IS readily accessible to the general public.

(c). By any station that operates on an authorized frequency within the
bands trat are allocated to the amateur, citizens band or general mobile
radic services.

(d) By any marine or aeronautical communications system.

(e} Through a system using frequencies that are monitored by persons
who are engaged in the provision or the use of the system or by other persons
using the same freguency if tne communication is not scrambled or encrypted.

7. THE interception of wire or electronic communication if the
transmission is causing harmful interference to any lawfully operating
station or consumer electronic equipment, to the extent necessary to identify
the source of the interference.

8. The use of a pen register or trap and trace device by a provider
orsubsoTer e wireor—etectromrre communication service PROVIDER for
billing or recording as an incident to billing for communication seryices,

- 23 -
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or for cost accounting or other like purposes in the ordinary course of
business.

4. The interception of any wire, electronic or oral communication by
any person, if the interception is effected with the consent of a party to
the communication or z person WHO IS present during the communication, OR THE
INSTALLATION OF A PEN REGISTER QR TRAP AND TRACE DEVICE WITH THE CONSENT OF
A USER OR SUBSCRIBER TO THE SERVICE.

10. Divulging the contents of a wire or electronic communication to a
jaw enforcenent agency by a remote computing service or communication service
provider. officer or employee if wurh THE contents were lawfully or
inadvertently obtained by the service provider and appear to pertain 10 the
commission of a crime.

11. The interception or access of AN electronic communication THAT IS
made through am electronic communication system AKD that is configured so
that ‘the electronic communication is readily accessible to tne general
public.

re—Mre—trtercepttor o radivrommm T ca b tne tt s transmi tredy

%y station ppeTs TN ow e ewtivrtred-freguency witiimthe—gEmds
rHocated—to—tie-amaterr < rizens—tand—our-gerery ot e Tadtoservices T
o 7 . R R N -
P ——The—rterceptior v wiTe UuretECTTON T ToMmNTT T e b o

B3it

T T

S TTOT T USRI UL e T pRET Lty et Tyt souree—ut—this
rrter-ferenceT

t4T 12. For other users of the same frequency to intercept a radio

communication THAT IS made through a system that uses frequencies monitored
by individuals who provide or use the system, if the communication is not
scrambled or encrypted.

13. THE INTERCEPTION OF GRAL COMMUNICATIONS BY MEANS OF A CHILD

MONITORING DEVICE.
Sec. 19. Sectror 13-3013. Arizons Revised Statutes, is amended to
read:

13-3013. Defenses

THE FOLLOWING CONSTITUTI A COMPLETE DIFENSE TO ANY CIVIL OR CRIMINAL
ACTION BROUGHT UNDER THIS CHAFTER OR UNDER ANY QTHER LAW:

1. A good faith relianze on an ex parte order or subpoena THAT IS
issued pursuant to section 13-3010. 13-3015, 13-3018, or 13-3017 OR 13-3018+—
T

2. Providing information pursuant to section 13-3012--vr.

3. Providing assistance, information or facilities for an emergency
interception pursuant to section 13-3015T-or.

- 24 -
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4. Disclosing stored electronic communications or crestiny—umd
detireriny—y—tackupTopy PRESERVING RECORDS. CONTENT OR £VIDENCE pursuant to
section 13-30167ur.

5. Providing equipment, information or assistance to render stored
electronic communications or—g—backup—Toupy in a usable form pursuant te
section 13-30167 )HAII vonsttntETes e tete-veferse Ny crt oot
FrTroriTourhtomrder—tirts Thaprer—ur-omderenyvther—taw .

Sec. 20. Section 13-3016, Arizona Revised Statutes, is amended to

read:
13-3016. Stored oral, wire and electronic communications:
records preseryation reguest; viglation:
classification

A. e provistows—of This section appty APPLIES to ORAL, WIRE AKD
electronic communications THAT ARE entrusted to a communication service
provider or remote computing service solely for the purpose of transmission,
storage or processing. ORAL, WIRE AND electronic communications THAT ARE in
the possession of a person who is entitled to access the contents of such
communications for any purpose other than transmission, storage or processing
are ordinary business records—amt THAT may be obtained by subpoens or court
order.

8. An agency OR POLITICAL SUBDIVISION of this state ur—fts—poHitivet
subdivistons may require the disclosure by a COMMUNICATION SERVICE provider
stetectroric—Tommorivetior—servives O0R REMOTE COMPUTING SERVICE of the
contents of an QRAL, WIRE OR electronic communication that has been in
electronic storage for one hundred eighty days or less wmty—by obtwimivga
SEITUHWETT AT pUTSIE N vy ThepteT - 38-of—thiv -ttty IN ONE OF THE FOLLOWING
WAYS:

1. WITHOUT PRIGR NOTICE TO THE SUBSCRIBER OR PARTY, BY OBTAINING A
SEARCH WARRANT ISSUED PURSUANT TO CHAPTER 38, ARTICLE 8 OF THIS TITLE..

2 MWITH PRIOR NOTICE TO THE SUBSCRIBER OR PARTY, BY SERVING A SUBPOEMNA.
EXCEPT THAT NOTICE MAY B DELAYED PURSUANT TO SUBSECTION D OF THIS SECTION.

3. NWITH PRIOR NOTICE TO THE SUBSCRIBER OR PARTY, BY OBTAINING A COURT
QRDER ON AN APPLICATION AND CERTIFICATION THAT CONTAINS SPECIFIC AND
ARTICULABLE FACTS SHOWING THAT THERL ARE REASONABLE GROUNDS TO BELIEVE THAT
THE COMMUNICATION CONTENT SOUGHT 1S RELEVANT TO AN ONGOING CRIMINAL
INVESTIGATIONR, EXCEPT THAT NGTICI MAY BE DELAYED PURSUANT 7O SUBSECTION D OF
THIS SECTION.

C. An agency OR POLITICAL SURDIVISION of this state ortts-puititiest
subdivistons may require the gisclosure by a COMMUNICATION SERVICE provider

g etertrontcTommmTeatiom-servites OR REMOTE COMPUTING SERVICE of the

contents of an ORAL, WIRE OR electronic communication that has been in
slectronic storage for more than one hundred eighty days IN ONE OF THE
FOLLOWING WAYS:

- 25 -
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1. Without notice to the subscriber or cvustumer PARTY, by obtaining
a search warrant issued pursuant to chapter 38, ARTICLE 8 of this title.

2. With prior notice to the subscriber or twstomer PARTY. by SERVING
A subpoena, except that such notice may be delayed pursuant to subsection &
0 OF THIS SECTION. .

3. With prior notice to.the subscriber or vustomer—tf—tme—ayency
vhtwims  PARTY, BY OBTAINING & court order on AN application and
certification to-theTogrttherthetriformtior-tixety-to-veobrired—s
rererETttr g et imr re - tEw e oTCemEn T RgTiTY THAT CONTAINS SPECIFIC AND
ARTICULABLE FACTS SHOWING THAT THERE ARE REASONABLE GROUNDS TO BELIEVE THAT
THE COMMUNICATION CONTENT SOUGHT IS RELEVANT TO AN ONGOING CRIMINAL
INVESTIGATION, except that swch notice may be delayed pursuant to subsection’
£~ & OF THIS SECTION,

fr—grggrreyri-thtsstateor-itypoHtieet-svbd s onsmy - reguire
TPV iU T M e CONT I Ty SEr T T Ty o d s rhose-theromtenty oy
Tt O T T T O T TS e T T e Tt ey o the s ervItE gnpeha T

ofrsrrserHETrTTrs e T T rhET Temr te - rrmpr i iny-servrcesvhe iy for—the
PUTpTSE U POV Ty St agE T T empu bR T pruTeEs STy servites —tu—the
subseriber-rrcustomers - -

F—fthort-moticetothesobseribororrostonerbyobrtehrny—g-searoh

walidnu -bbuf‘.; PUT UG v VU oilguues 8 W il;S &iLl|=<
RTrTrprter-werT s tr-rhesuirsTrtber—greytone by s ubpewme T
EXTErr TSt Toemay e wr tayerpurswar -t surserrromE

et e T T T rhe sy T T bero s tomer - ve-wgeney

STE TS LU e T L pp e T e T e tion—to- the-cour Tttt e
mrfermativr-tety o oevrte e iy retevemt—ty-ghep it imetetewen forcement

Ty TEpPTLITY TCTNY T oAy rE T Ty et purswart—tu-subser i

g EnTY e TIT T oU TS TETT oty sert o ey — o togeiits

SUDTTETD U7 STUUT U OrdeT g el v el \.EIG& tiver 5€T‘I'\.E v UVEUcI LU WHLRT LY

TUEST GTTECTEL U ety T CEURTYT Ty ot oo ten st v hectronTe

TmmeTTTTE T TIg T T U ET TP r ETVE T thuseronmo e Ty T

rgttir e T T subs e ter ooy tome T theproy er-sie

{gr—{Tegty e UTCRTT LT IS S noT R s praT e e b even ey

TETET AT RO DS TS ST UE Y T e TET TR e TP U Tt S ub U Te U UT gET

T T T T TR TR e TG A e Ty st b e -baekup - rypy —Has e

SR Ty ry I TR Op Yy L T rerr bt sty thesubpoeny

—Fre-corrrstrtiyEe T TErE Tt e e kupr oy U ke yueir-uthey

proviTion ey desrs e TS Ty T IS e i Ut backuy-Topy iy preserved
nTTTTEsT U e Eny PTETERS TS PUTSuETt to LIty serTionT

TRrtrrtmrer oy T e Tereip v rrr et ron rhe-syerey st
oty theswesoriber—orrTyTowmer-ritreoreettor-oi-thetackupopy rexvept
THE TN R Ty T T T eV e P S T T th s S wirser o
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coay WEY COREW OmETESSaryL T U TtunTy gy That—thre—apphitentTs TroT—{ime

sThseriberrrrustoner—for-wiomtiErommon e t o svugitt byt g we ey

mErhTtaTred -yt provider—or—thet—tere— s regsontobETreveE —thatoTe

commrritEtTonssToghtarE - rete e te T eyt imete—Haw e forceme U inem Ty
the—cooreshatteny—ther-ppricettoramd—deriver—thetarkap—woy tTrine

regrestinyryeney e Toort--Simis—thet—thespp Hicantisthesohsoriver

vr—ustoner—or-whom-the—vommmrivetionssouyht—by te-sgenty s remaTnra e,

A thet-there—ty—moreasonrto-betreve-therommurita trons—sougitgre Tetevant

s . . - N :
LT d ’l:gk LiW0 LT TON CHTUTLHENG TOQUTIT Y, w47 COUTUTSId v T grasiy VT dpp TedeTan
f—Fre—coortyiwireiesye—thebeTkupropy totherequestimyagenty

mosvonerten—fourteendeys e fter—thesgercy ynotiveto-the—surstriber—or
ustumer—H—theseoserter—or-costomer—es—rot— T red—e—vhetremge—tr—tte
sThpoeraur—courtordeTT R

F—fretorrtshe ot gestroy the-tatkupTopy-wrtthe—hrformation

o

v B. EXCEPT AS PROVIDED IN SUBSECTION £ OF THIS SECTION. THE notice
to the subscriber or vustomer PARTY THAT IS required by this section may be
detayed for a period of not to exceed ninety days under any of the following
circumstances:

1. If the applicant for a search warrant or court order pursuant to
this section requests & delay of notification and the court finds that such
delay is necessary to protect tne safety of any person or to prevent flight
from prosecution, tampering with evidence, intimidation of witnesses or
Jeopardizing an investigation.

2. If the investigatoc or prosecuting attorney proceeding by subpoena
executes a written certification that there is reason to believe that notice
to the subscriber or customeT PARTY may result in danger to the safety of ‘any
person, flight from opresecutisn, tampering with evidence, intimidation of
witnesses or jeopardizing ar vnvecstigation. The agency shall retain a true
copy of the certification W:7~ THI SUBPOENA.

¥T E. If further dsiay of notification is necessary. extensions of
up to ninety days eacr may bde obtained by application to the court or
certification pursuyast 1o rErsreapms—i—enT of—thiy subsection D OF THIS
SECTION.

4T F.  Any agency atting pursuant to this section may apply for a
court order directing the communication or—Tompwtimy service provider OR
REMOTE COMPUTING SERVICE not to notify any other person of the existence of
the subpoena., court urder or warrant for such period as the court deems
appropriate. Tne court snall grant the application if.it finds that there

~
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is reason to believe that notice may cause an adverse result described in
paraEyraphs—I—awd—2—ofthis subsection D OF THIS SECTION. A person who
violates an order issued pursuant to this subsection is guilty of & class 1
misdemeanaor.

v &. On the expiration of any period of delay under this section,
the agency shall deliver to the subscriber or Twstumer PARTY 2 copy of the
process used and notice including:

tay 1. That information was requested from the service prov1der

thr 2. The date on which the information was requested.

tcr 3. That notification to the subscriber or vustuwer PARTY was
delayed.

tar 4. The identity of the court or agency ordering or certifying the
delay.

te¥ 5. The provision of this section by which delay was obtained.

tFr 6. That any chalienge fo the subpoena or order must be filed
within fourteen days.

H. OM THE REQUEST OF AN AGENCY OR POLITICAL SUBDIVISION OF THIS STATE,
A COMMUNICATION SERVICE PROVIDER OR REHDIE:CGMPUTING SERVICE SHALL TAKED ALL
NECESSARY STEPS TG PRESERVE RECORDS. COMMUNICATION CONTENT AND QTHER EVIDENCE
IN ITS POSSESSION PENDING THE '~ ISSUANCE OF A COURT ORDER OR OQTHER
PROCESS. THE COMMUNICATION SERVICE PROVIDER OR REMOTE COMPUTING SERVICE
SHALL RETAIN THE PRESERVED RECORDS, COMMUNICATION CONTENT AND OTHER EVIDENCE
FOR NINETY DAYS. ON THE RENEWED REQUEST OF AN AGENCY OR POLITICAL
SUBDIVISION, THE PRESERVATION PERIOD MAY BE EXTENDED FUR AN ADDITIONAL NINETY
DAYS. EXCEPT AS PROVIDED IN SECTION 13-3011, A PERSON SHALL NOT NOTIFY THE
SUBSCRIBER OR PARTY DURING THE PERIOD OF THE PRESERVATION REQUEST.

Sec. 21. Renumber

Section 13-3018, Arizona Revisad Statutes, is renumbered as section
13-3019. :

Sec. 22. Title 13, chapter 30, Arizona Revised Statutes. is amended
by adding 2 new section 13-3018, to read: .

13-3018. (Communication service records; subpoemas: application:

certification; definition

A. THIS SECTION APPLIES TO ALL COMMUNICATION SERVICE PROVIDERS THAT
U0 BUSINESS IN THIS STATE OR THAT FURNISH COMMUNICATION SERVICES TO PERSONS
WITHIN THIS STATE.

B. THE PROSECUTOR MAY ISSUE A SUBPOENA DUCES TECUM TO A COMMUNICATION
SERVICE PROVIDER IN ORDER TC OBTAIN COMMUNICATION SERVICE RECORDS . IN
CONNECTION WITH A CRIMINAL INVESTIGATION OR PROSECUTION FOR ANY DFFENSE IN
WHICH A PROSECUTOR SUSPECTS THAT A COMPUTER OR NETWORK WAS USED.  THIS
SUBSECTION DOES NOT PREVENT THE PROSECUTOR FROM OBTAINING A GRAND JURY
SUBPOENA DUCES TECUM. '

C. THE PROSECUTOR WHO ISSUES A SUBPOENA PURSUANT TO THIS SECTION SHALL
CERTIFY 1IN THE BODY OF THE SUBPOENA THAT THE INFORMATION LIKELY TO BE
OBTAINED IS RELEVANT TO AN ONGOING CRIMINAL INVESTIGATION.

~28,
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0. AN AUTHORIZED REPRESENTATIVE OF A COMMUNICATION SERVICE PROVIDER
MAY -CERTIFY COMMURICATION SERVICE RECORDS THAT ARE OBTAINED BY SUBPOENA IF
ALL OF THE FOLLOWING APPLY:

1. THE RECORDS ARE THE REGULAR COMMUMICATION SERVICE RECORDS THAT ARE
USED AND KEPT BY THE COMMUNICATION SERVICE PROVIDER.

2. THE RECORDS ARE MADE AT OR NEAR THE TIME THE UNDERLYING
COMMUNICATIONS OCCUR IN THE ORDINARY COURSE OF BUSINESS.

3, THE AUTHORIZED REPRESENTATIVE CERTIFIES THAT THE RECORD PRODUCED
IN RESPONSE TO THE SUBPOENA IS AN ACCURATE COPY OF THE COMMUNICATION SERVICE
PROVIDER RECORDS.

E. CERTIFIED COMMUNICATION SERVICE RECORDS THAT ARE OBTAINED BY
SUBPOENA MAY BE INTRODUCED IN EVIDENCE AT A HEARING OR TRIAL AND CONSTITUTE
PRIMA FACIE EVIDENCE OF THE FACTS CONTAINED IN THE RECORDS.

F. IF A CERTIFICATION OF COMMUNICATION SERVICE PROVIDER RECORDS IS
ACKNOWLEDGED BY ANY NOTARY OR OTHER OFFICER WHO IS AUTKORIZED BY LAW TO TAKE
ACKNOWLEDGMENTS, THE CERTIFICATION SHALL BE RECEIVED IN EVIDENCE WITHOUT
FURTHER PROOF OF ITS AUTHENTICITY. e

6. FOR THE PURPOSES OF THIS SECTION, "COMMUNICATION SERVICE -RECORDS™
INCLUDES SUBSCRIBER INFORMATION, INCLUDING NAME, BILLING OR INSTALLATION
ADDRESS, LENGTH OF SERVICE, PAYMENT METHOD, TELEPHONE NUMBER, ELECTRONIC
ACCOUNT TIDENTIFICATION AND ASSOCIATED SCREEN NAMES, TOLL BILLS OR ACCESS
LOGS, RECORDS OF THE PATH OF AN ELECTRONIC COMMUNICATION BETWEEN THE POINT
OF ORIGIN AND THE POINT OF DELIVERY AND THE NATURE OF THE COMMUNICATION
SERVICE PROVIDED, SUCH AS CALLER IDENTIFICATION, AUTOMATIC NUMBER
IDENTIFICATION, VOICE MAIL, ELECTRONIC MAIL, PAGING OR OTHER SERVICE
FEATURES.. COMMUNICATION SERVICE RECORDS DO NOT INCLUDE THE CONTENT OF ANY
STORED ORAL, WIRE OR ELECTRONIC COMMUNICATION.

Sec. 23. Section 13-3019. Arizona Revised Statutes, as renumbered by
this act, i1s amended to read:

" 13-3019. Surreptitious photographing, videotapina, filming or
: digitally recording; exemptions;. violation:
. c¢lassification; definitions

A. It is unlawful for any person to knowingly photograph, videotape,
film. digitally record or by any other means USE A DEVICE 70 secretly view
or record another person without that persen‘s consent under both of the
following circumstances:

1. In a restroom. batnroom. locker roam, bedroom or other location
where the person has 2 ressonable expectation of privacy.

2. ¥While the person is urinating. defecating, dressing, undressing,
nude or involved in sexual intercourse or sexual contact.

8. It is unlawful to disclose. display, distribute or publish a
photograph, videotape, film or digital recording made in vislation of
subsection A of this section without the consent of the person depicted.
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C. This section does not apply to:

1. Photographing, videotaping, filming or digitally recording for
security purposes where notice of the use of photographing, videotaping,
filming or digital recording eguipment is clearly posted in the location.T

2. Photographing, videotaping, filming or digitally recording by
correctional officials for security reasons or in connection with the
investigation of alleged misconduct of persons on the premises of & jail or
prisbn.T—vr R

3. Photographing, videotaping., filming or digitally recording by law

~enforcement officers pursuant to an investigation, which is otherwises lawful.

4, THE USE OF A CHILD MONITORING DEVICE AS DEFINED IN SECTION 13-3001.

D. A violation of subsection A or B of this section is a ciass 5
felony.

E. For THE purposes of this section "sexual comtact” and “sexual
intercourse” have the same meamimg—as MEANINGS prescribed in section 13-1401.

Sec, 24. Section 13-3417, Arizona Revised Statutes, is amended to
read: "

13-3417. Use of wire commupication’or electronic communication

in drug related transactions: clsssification

A. It is unlawful for ‘a2 person to use any wire communication or
electronic communication as defined in section 133084 13-3001 to facilitate
the violation of any felony provision or to conspire to commit any felony
provision of this chapter or chapter 23 of this title,

B. Any offense commitied by use of a wire communication or electronic
communication as set forth in this section is deemed to have been committed
at the place where the transmission or transmissions originated or at the
place where the transmissipon or transmissions were received.

C. A person who violates this section is guilty of a class 4 felony
except if the felony facilitated carries a class 5 or 6 designation in which
case a viglation of this section shall carry the same classification as the
felony facilitated. . )

Sec. 25. Section 13-350¢, Arizona Revised Statutes, is amended to

read:

13-3506. QObscene or nar=yl items; mingrs: classification

A, It is unlawful Yo~ any person, with knowledge of the character of
the item invoived, to reckiessiy TRANSMIT, furnish, present, provide, make
available, give, lend. show, acvertise, OFFER or distribute to minors any
ttem wirtoh THAT is harmful 12 o onors,

B. IN AN ACTION FOR & VIGLATION OF THIS SECTION, PROOF OF ANY OF THE
FOLLOWING MAY GIVE RISE TC Ah INFERENCE THAT THE PERSON KNEW OR SHOULD HAVE
KNOWN THAT THE RECIPIENT 07 AN ADVERTISEMENT OR OFFER WAS A MINOR:

1. THE NAME, ACCOUNT. PROFILE, WEB PAGE OR ADDRESS OF THE RECIPIENT
CONTAINED INDICIA THAT THE RECIPIENT IS A MINOR.

2. THE RECIPIENT OR ANOTHER PERSON PREVIOUSLY NOTIFIED THE PERSON BY
ANY REASONABLE MEANS THAT THE RECIPIENT IS A MINOR.

- 30 -



(SO AR AR R

47

H.B. 2428

3. THE RECIPIENT'S ELECTRONIC MAIL OR WEB PAGE CONTAINS INDICIA THAT
THE. ADDRESS OR DOMAIN NAME IS THE PROPERTY OF, OR THAT THE VISUAL DEPICTION
ULTIMATELY WILL BE STORED AT, A SCHOOL AS DEFINED IN SECTION 13-609.

8 C. A violation of amy—provistor—uf this section is a class 4
felony. X

Sec. 26, Rapeal .

Section 13-3508, Arizona Revised Statutes. is repealed.

Sec. 27. Section 13-3551, Arizona Revised Statutes, is amended to
read:

13-3551. Definitions

In this chapter, unless the context otherwise requires:

1. “"COMMUNICATION SERVICE PROVIDER™ HAS THE SAME MEANING PRESCRIBED
IN SECTION 13-3004.

2. T"COMPUTER” HAS THE SAME MEANING PRESCRIBED IN SECTION 13-2301.
SUBSECTION E.

3. "COMPUTER SYSTEM™ HAS THE SAME MEANING PRESCRIBED IN SECTION
13-2301, SUBSECTION E. L

i+ 4. "Exploitive exhibition™ ..means . .the actual or simulated
exhibition of the genitals or pubic or rectal areas of any person for the
purpose of sexual stimulation of -the viewer, ’

5. “NETWORK™ HAS THE SAME MEANING PRESCRIBED IN SECTION 13-2301,
SUBSECTION E.

#r 6. “Producing" means financing, directing, manufacturing. issuing.
publishing or advertising for pecuniary gain,

7. “REMOTE COMPUTING SERVICE™ HAS THE SAME MEANING PRESCRIBED IN
SECTION 13-3004. .

3T 8. ™Sexual conduct"” means actual o¢r simulated:

(a) Sexual intercourse. including genital-genital, oral-genital,
anal-genital or oral-anal, whether between persons of the same or opposite
sSex.

{b} Penetration of the vagina or rectum by any object except when done
as part of a recognized medical procedure.

(¢) Sexual bestiality.

(d} Masturbation. for the purpose of sexual stimulation of the viewer.

(e) Sadomasochistic abuse for the purpose of sexual stimulation of the
viewer,

(f) Defecation or urination for the purpose of sexual stimulation of
the viewer.

47 9. "Simulated" means any depicting of the genitals or rectal areas
witich THAT gives the appearance of sexual conduct or incipient sexual
conduct. .

5T 10. "Visual depiction” includes each visual image that is
contained in an undeveloped film, videotape or photograph or data stored in
any fo-m and that is capable of conversion into a visual image.

.31.
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Sec. 28. Section 13-3553, Arizona Revised Statutes, is amended to
read:

13-3553. Sexual exploitation of a minor: evidence; exemption:

glassification

A. A person commits sexual exploitation of a minor by knowingly:

1. Recording, filming., photographing, developing or duplicating any
visual depiction in which minors are engaged in exploitive exhibition or
other sexual conduct.

2. Distributing, <transporting, exhibiting, receiving, selling,.
purchasing, eslectronically transmitting, possessing or exchanging any visual
depiction in which minors are engaged in exploitive exhibition or other
sexual conduct.

B. IF ANY VISUAL DEPICTION .OF SEXUAL EXPLOITATION OF A MINOR IS
ADMITTED INTO EVIDENCE. THE COURT SHALL SEAL THAT EVIDENCE AT THE CONCLUSION
OF ANY GRAND JURY PROCEEDING, HEARING OR TRIAL.

8T C. Sexual expligitation of a minor is a class 2 felony and if the
minor is under fifteen ysars of age it is punishable pursuant to section
13-604.01. IS

Sec. 29. Renumber :

Sections 13-3554, 13-3555 and 13-3556, Arizona Revised Statutes, are
renumbered as sections 13-355%, 13-3556 and 13-3558, respectively.

Sec. 30. Title 13, cnapter 35.1, Arizona Revised Statutes, is amended
by adding a new section 13-3354, to read:

13-3554. Luring a miner for sexual expioitation: classification

A. A PERSON COMMITS LURING A MINOR FOR SEXUAL EXPLOITATION BY OFFERING
OR SOLICITING SEXUAL CONDUCT WITH ANOTHER PERSON KNOWING OR HAVING REASON TO

-KNOW THAT THE OTHER PERSON I3 A MINOR. -

B. IT IS NOT A pEIFf T0 A PROSECUTION FOR A VIOLATION OF THIS
SECTION THAT THE OTHER PZRSIN WAS A PEACE OFFICER POSING AS A MINOR.

C. LURING & MINOR FOR StXUAL EXPLOITATION IS A CLASS 3 FEILONY, AND IF
THE MINOR IS UNDER FIFTEEN YIARS OF ABE IT IS PUNISHABLE PURSUANT TO SECTION
13-604.01. c

Sec. 31. Title 13, chapter 35.1, Arizona Revised Statutes., is amended
by sdding sections 13-3337 anc 13-3559, to read:

13-35587., Equipmen=: fproityre

ON THE CONVICTIOK CF PIRSON FOR A VIOLATION OF SECTION 13-3552,
13-3883 OR 13-3554, THE SHALL ORDER THAT ANY PHOTOGRAPHIC EQUIPMENT,
COMPUTER SYSTEM OR INSTRUMINT QF COMMUNICATION THAT IS OWNED OR USED
EXCLUSIVELY BY THE PERSON AND THAT WAS USED IN THE COMMISSION OF THE QFFENSE
BE FORFEITED ARD SOLU, DESTAJYEID OR OTHERWISE PROPERLY DISPOSED.

13-3559. Reportinc  suspected visual depictions of sexual

expioizazion of g minor; immunity

A. ANY COMMUNICATION SERVICE PROVIDER, REMOTE (COMPUTING SERVICE,
SYSTEM ADMINISTRATOR, CLOMPUTER REPAIR TECHNICIAR OR OTHER PERSON WHO
DISCOVERS SUSPICTED VISUAL DEPICTIONS OF SEXUAL EXPLOITATION OF A MINOR ON

« 32 -
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A COMPUTER, COMPUTER SYSTEM GR NETWORK OR IN ANY OTHER STORAGE MEDIUM MAY
REPORT THAT DISCOVERY TO A LAW ENFORCEMENT QFFICER.

B. A PERSON WHO ON DISCOVERY IN GOGD FAITH REPORTS THE DISCOVERY OF
SUSPECTED VISUAL DEPICTIONS OF SEXUAL EXPLOITATION OF A MINOR IS IMHUNE FROM
CIVIL LIABILITY.

C. 1T IS AN AFFIRMATIVE DEFENSE TO A PROSECUTION FOR A VIOLATION OF
SECTION 13-3533 THAT ON DISCOVERY A PERSON IN GOOD FAITH REPORTS THE
DISCOVERY OF UNSQLICITED SUSPECTED VISUAL DEPICTIONS INVOLVING THE SEXUAL
EXPLOITATION OF A MIKCOR.

Sec. 32. Section 13-3707, Arizona Revised Statutes. fis amended to
read:

13-3707. Jelecommynication fraud; classification; definitions

A. A person commits telecommhication fraud if the person does any of
the following: -

T 1. MWith the intent to defraud another of the lawful charge for
telecommunication seryice. obtains or attempis to  obtain  any
telecommunication service by: R

{a}) Charging or attempting to chafge such THE TELECOMMUNICATION
seryice EITHER: : C

{i) To an existing ELECTRONIC MAIL AQDRESS, telephone number or credit
card number without the authority of the person to whom issued or the
subscriber therety TO or the lawful holder terwofi—ur OF THE ADDRESS OR
NUMBER.

{11} To a nonexistent, counterfeit, revoked or canceled gredit card
numberTorby.

(b)Y Any method of code callingTorby.

{c) Installing, rearrangingT or tampering with any facility or
equipmentoTiy.

{d) The use of any otine~ fraudulent means, method, trick or device.

2. WITH THE INTENT THAT THE SAME BE USED OR EMPLOYED TO EVADE A LAWFUL
CHARGE FOR ANY TELECOMMUNICATION SERVICE, sells, rents, lends, gives or
otherwise transfers or discloses or attempts to transfer or disclose to
another, or affers or advertises for sale or rental, the number or code of
an existing., canceiec. revoked or nonexistent ELECTRONIC MAIL ADDRESS,
telephone number or c-edit carc number or THE method of numbering or coding
wirith THAT 1s emploved in :ime issuance of telephone numbers, account
identification codes or ¢ref:t card numbers withimtemt—thatthe sawe—be-used
o EmptUy el EvElE Wty Ty te e r o e U S e TV TR .

3. Knowingly makes. constructs., manufactures, fabricates, erects,
assembles or possesses any SOFTWARE, instrument, apparatus, eguipment or
device, or any part tmereut OF ANY SOFTWARE, INSTRUMENT., APPARATUS, EQUIPMENT
OR DEVICE, THAT [S designedt OR adapted or whrich THAT can be used EITHER:

{a) To obtain telecommunication sarvice by fraud in violation of THIS
subsection Foithts sectTUmT—UT.
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{b)Y To conceal from any supplier of telecommunication service or from
any lawful authority the existence or place of origin or of destination of
any telecommunication in order to obtain telecommunication service by fraud
in viclation of THIS subsection Aof~this secriom.

4, Knowingly sells, rents, lends, gives, or otherwise transfers or
discloses or attempts to transfer or disclose to another, or c¢ffers or
advertises for sale or rental, any:

(3} SOFTWARE, instrument, apparatus, equxpment or device described in
paragraph 3 of this subsectionT—or.

(b) Plans, specifications or instructions for making or assembling tire

" same ANY SOFTWARE, INSTRUMENT, APPARATUS, EQUIPHENT OR DEVICE with the intent

to use or employ such SOFTWARE, instrument, apparatus, equipment or device,
or any part tiereofs OF ANY SOFTWARE, INSTRUMENT, APPARATUS. EQUIPMENT QR
DEVICE or to allow the—vame ANY SOFTWARE, INSTRUMENT, APPARATUS, EQUIPMENT
OR DEVICE to be used or employed, for a purpose described in paragraph 3 of
this subsectionror—that—tire.

(c) Plans, specifications or instructions wre—imtemded—to WITH THE
INTENT THAT THE PLANS, SPECIFICATIONS OR.INSTRUCTIONS be used for making or
assembling such SOFTWARE, instrument, apparatus. equipment or device, or any
part therevf OF ANY SOFTWARE. INSTRUMENT, APPARATUS, EQUIPMENT OR DEVICE.

B. Subsection A, paragraph 3 of this section does not prohibit the use
or possession of any SOFTWARE, instrument, apparatus, equipment or device by
either of the following:

1. Law enforcement officers who are acting in their official capacity
within the scope of their authority and in the line of duty.

2. Employees or agents of communication service providers as defined
in section 13-300% 13-3001 who are acting in their official capacity within
the scope of their employmert for the purpose of protecting the property or
Tegal righzs of the provider.

C. THIS SECTION APPLIES WHEN THE TELECOMMUNICATION SERVICE ORIGINATES
OR TERMINATES OR BOTH ORIGINATES AND TERMINATES IN THIS STATE.

€ 0. TFetecommumicarioms TELECOMMUNICATION fraud is a class 3 feicny

Br E. As used in this section:

= TETETOMmM T CE T TN S ET Ve Ry e tudes—terteptone—amd—tetegraph
SETVICE gt sET v ey v o by gt asw e S oot oty
wiTeradie - vettrterwiretesy tramsmssTomr o s e meas— s —secton
PP TS Wttt R T U e T T U S E TV T O T Ty e tE S U termiTetes—or—buth
CTTEINETES S eI TEY TS STt e

2r 1. “Credit card number” means the card number appearing on a
credit card, ur telephone calling card whith OR ACCESS DEVICE AS DEFINED IN
SECTION 13-2001 THAT is smroewctroatiomr—ard—or prate issued to a person
by any supplier of telecommunication service and wirfch THAT permits the
person to whom the card OR ACCESS DEVICE has been issued to obtain
telecommunication service.
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2. “TELECOMMUNICATION SERVICE™ INCLUDES ELECTRONIC COMMUNICATION
SERVICES, SUBSCRIPTION COMPYTER SERVICES, TELEPHONE AND TELEGRAPH SERVICES
AND ALL OTHER SERVICES THAT INVOLVE THE TRANSMISSION OF INFORMATION BY WIRE,
RADIO, CELLULAR, WIRELESS TRANSMISSION OR SIMILAR MEANS.

Sec. 33. Section 13-4801, Arizona Revised Statutes, is amended to
read:

13-4801. Definitions .

" 1n this chapter, unless the context otherwise requires:

1. "“Acquire" means to electronically capture, record, reveal or
otherwise access by means of any instrument, device or equipment a cellular
or wireless telephone’s electronic serial number or mobile identification
number without the consent of the communication service provider.

2. "Cellular telephone" means a communication device that contains an
electronic serial number and the operation of which depends on the
transmission of that electronic serial number together with the mobile
identification number in the form of radio signals through cell sites and
mobile switching stations. -

3. “"Cloned cellular or wireless.-telephone” means a celiular or
wireless telephone in which the manufacturer*s electronic serial number has
been altered. " ’ s -

4. “Cloning paraphernalia“ means the materials that are necessary to
create a cloned cellular or wireless telephone and includes scanners to
intercept electronic serial numbers, cellular telephones and mobile
identification numbers, wireless telephones, cables, chips, burners, software
and the computers containing the software to program a cloned cellular or
wireless telephone's microchip with a false electronic serial number and

‘mobile identification number ccmbination and lists of electronic serial

number and mobile identificstion number combinations. i

5. "Communication service provider™ has the same meaning prescribed
in section +3-366% 13-3001. .

6. _“"Electronic serial number™ means the unique numerical algorithm
that the manufacturer programs into the microchip of each wiraless telephone.

7. "Mobile identification number” means the cellular or wireless
telephone number that the cellular or wireless telephone carrier assigns to
the wireless telephone. .

. "Wireless telephone” means a communication device that transmits
radio, satellite or other mobile telephone communication.

Sec. 34. Section 21-422, Arizons Revised Statutes, is amended to read:

21-422. Powers anc guties

A. The law applicable tc county grand juries, including their powers,
duties and functions, smati-gppty APPLIES to the state grand juries except
insofar as it is in conflict with this article. The #Arizums supreme court
shall promutgate ADOPT rules amu—reguhatiums to govern the procedures of

state grand juries.



WM SO B L) R e

10

52

H.B. 2428

B. The state grand jury shall investigate and return indictments for
only those offenses or yiolations of law ARISING QUT OF OR IN CONNECTION
WITH:

1. #ristmgvwt—uf—or-—tr—cymrectiomr—with  The determination aor
collection of state taxes, the registration or failure to register
securities, the offer or sale of securities, the offer or sale of interests
in land, tne formation or operation of banks, insurance companies, pension
funds, labor unions, professional sports enterprises, corporate enterprises,
or business enterprises, the making or collecting of loans, events leading
to receivership or declaration of bankruptcy by a business enterprise, the
sale or purchase of goods or services by or for the state or political
subdivisions, bribery, obstruction of justice, hindering prosecution or any
form of intentional, knowing ar corrupt m1sconduct invglving any person
compensated by public funds. v-or

2.  Aristoge-vur—otor-troummeestom—w it Any  fraud, theft or
possession, receipt. sale or transportation of stolen property or other
contrabend, or gambling or prostitutien or narcotics, which occurs in more
than one county or which occurs in one county-and affects the residents of
another county or which may be prosecuted by more than one county attorney.
T

3. ArTSTTOCUTTUfUT T TomreT tTUTw T PerJury. false swearing,
unsworn falsification, or amy violation of title 13, chapter 28 in connection
with any state grand jury proceeding, committed by any person testifying
before it or in any trial or other proceeding involving any indictment

returned by a state grand jury. ToT

4, Arvsimgoot oo rrronmectTomwith Asy perjury By subornation or
attempted perjury by subornation relating to testimony before it or in any
trial or other procesding invoiving any indictment returned by a state grand
Jury, ToT ’

5. Artsthyrourtofor—rrrcommertionwith Any violation of title 13,
chapter 23 or section 38-421 o» 38-1581.

6. ANY VIDLATION OF TITiE 13, CHAPTER 35.1 IF COMMITTED USING A
COMPUTER DR NETWORK AS DEFINEZC IN SECTION 13-2301 AND IF ANY PART OF THE
CONDUCT EITHER:

(a) OQCCURS IN MORE THAN ONE COUNTY, STATE QR COUNTRY.

(b) AFFECTS THI RESIDENTS OF ANQOTHER COUNTY, STATE OR COUNTRY.

(£) MAY BE PROSICUTED 8Y MORE THAN ONE COUNTY, STATE OR COUNTRY.

7. ANY CRIMINAL WRONGDOING THAT IS REFERRED IN WRITING BY A COQUNTY
ATTORNEY AND THAT IS ACCEPTECD IN WRITING 8Y THE ATTORNEY GENERAL.

C. If & state gramc Jury, pursuant to an investigation under
subsection B of this section, learns of an offense for which it lacks
jurisdiction to indict, thne grand jury shall direct the attorney general to
inform the appropriate prosecutorial authority.

0. Kothing in this article shall be caonstrued to limit tha
jurisdiction of the couniy grand juries or county attorneys, nor shall an

=

- 36 -
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investigation by 2 state grand jury be deemed preemptive of a previously
instituted investigation by another grand jury or agency having jurisdiction
under the same subject matter unless good cause is shown.

Set. 35. Section 31-28l, Arizona Revised Statutes, is amended to read:

31-281. Deoxyribonucleic acid identification; sexual offenses

A. A person WHO IS convicted of or adjudicated delinquent for a sexual
offense or attempt to commit @ sexual offense as provided in section 13-1403,
13-1404, 13-1405, 13-1406, 13-1410, 13-1411, 13-1412, 13-1417 or 13-3608 or
WHO IS convicted of or adjudicated delingquent for a violation of section
13-3821, 13-3822, or 13-3824, 13-3552, 13-3553 OR 13-3554 and any person who
is accepted under the interstate compact for the supervision of parclees and
probationers and has arrived in this state shall submit to deoxyribonucleic
acid testing for law enforcement identification purposes. THE DEPARTMENT OF
PUBLIC SAFETY SHALL MAINTAIN reports of the tests shatrbe maimtatmed by —tie
gepartmentvfpooHcsafety

B. A person who is tested pursuant to subsection A of this section and
who has sufficient financial ability shall pay for the costs of the testing.
The cost to the person shall not exceed. five. hundred dollars. All monies
received pursuant to this subsection shall ‘be transmitted to the state
treasurer for deposit in the Arizona deoxyribonucleic acid identification
system fund established by section 41-2419.

C. IF A JUVENILE IS ADJUDICATED DELINQUENT AND IS TESTED PURSUANT TO
SUBSECTION A OF THIS SECTION, THE results of amy—tests securet purswant—to
thisseottor-fromepersom adfudivaret—deHnguenrt THE TEST may be used for
any law enforcement identification purpose, including adult prosecutions.

Sec. 36. Section 44-405, Arizonz Revised Statutes, is amended to read:

44-40%, Preservation of secrecy; definition

A. In an action under this chapter OR SECTION 13-1802 OR 13-2316.02
a court shall preserve the secrecy of an alleged trade secret by reasonable
means T wWirTThrmEy e Tude.

8. FOR THE PURPOSES OF THIS SECTION, “REASONABLE MEANS" INCLUDES
granting protective orders in connection with discovery proceedings, holding
in camera hearings, sealing the records of the action or ordering 2 person
invelved in the Titigation not to disclose an alleged trade secret without
prior court approval.

Sec. 37. Severabilitv

If a provision of this act or its application to any person or
circumstances 1is held invaiid, the invalidity does not affect other
provisions or applications of the act that can be given effect without the
invalid provision or application, and to this end the provisions of this act
are severable.

OR APRIL 7, 2000

Y OF STATE APRIL 7, 2000
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THE FIGHT T0 KEEP THE INTERNET A SAFE PLACE FOR ARIZONA STUDENTS

Attorney General’s Office Working to Protect Kids From Predators

The Internet is fast becoming a valuable source of educational and research material for
students. As more and more classrooms are wired to the Information Superhighway, more and
more students are becoming familiar and-comfortable with the Internet as an educational tool.

Unfortunately, the Internet can also be a dangerous place for children. The threats posed
. by sites that promote sex, drugs, alcohol and other illegal activity are great. Attorney General.
Janet Napolitano is educating the public and fighting cyber-crime by utilizing several methods;
for example:

EDUCATING PARENTS

In order to protect their children, parents today need to be educated about the Internet.
Parents should know how they can ensure their children reap the educational benefits on being
online without the exposure to potentially harmful material. In the first of a series of community
town hall meetings Attorney General Napolitano and other community leaders conducted a
briefing and provided material to help guide parents through this difficult issue. Pointing parents
to Internet sites like www.getnetwise.com, where parents can learn about the risks their children
face online, read about filtering products, and learn how to report trouble, is just one way to
provide parents with the resources they need to keep their children safe.

EDUCATING LAW ENFORCEMENT

By adding a Technology Crimes Special Counsel to the Criminal Division of the Arizona
Attorney General’s Office the opportunity for urban and rural police departments and prosecutors
to receive timely tfraining about cyber- crime became available. The Office has been involved in
conducting training around the State to help law enforcement identify, investigate, and prosecute
computer crime effectively. In order to ensure our children are safe from online predators, we
must make sure all law enforcement agencies are aware and informed on the latest laws and court
decisions concerning computer crime.

PROSECUTING CYBER-CRIMINALS

“We intend to vigorously investigate and prosecute cyber-crime because of the intense
threat it poses to our families and our children,” said Attorney General Napolitano.

The Attorney General’s Office has succeeded in taking several computer criminals
offline. One recent case involved a man trying 1o steal money from banks using a complex
computer network. He is now serving a one-year term in jail and seven years probation. In June
the Attorney General indicted an Ohio man for conspiracy and sexual exploitation of a minor in
an Internet sting operation. The Unit, led by a nationwide expert in the field of computer crime, is
using state of the art methods to stop cyber-criminals before they strike again. Arizona is taking a
proactive role in pulling criminals off the Internet, where they can harm children and defraud
innocent citizens, and putting them behind bars.
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SAFE SURFING: WAYS TO PROTECT YOUR CHILDREN

Tips for Parents and Families

Locate your computer in a central, communal area of the house, such as the family
room or den.

Establish specific "Internet time" and stick to it.

Call your child’s school and inquire about the "acceptable use policy" for Internet
use at school. Make sure you get a copy for your reference.

If your child’s school does not have such a policy, ask the school board to adopt
one.

Explain to your children that some sites on the Internet can be dangerous. Tell
them if they ever see, hear, or read something that makes them uncomfortable, tell
a parent immediately..

Teach them direct ways to access information through kid-friendly search engines
such as AOL NetFind Kids Only (http://www.aol.com/netfind/kids/home. html)} or
KidsClick! Web Search (http://www.sunsite.berkeley.edu/KidsClick!).

Talk to your children regularly about their experiences on the Internet and what
they have learned.

Use the "Staying Safe Online: A Young Person’s Contract” below.

STAYING SAFE ONLINE: A YOUNG PERSON’S CONTRACT

1. T will ALWAYS tell a parent or another adult immediately if something is
confusing or seems scary or threatening.

2. I will NEVER give out my full name, real address, telephone number, school
name, location, schedule, password, or other identifying information while 'm
online. I will tell an adult anytime I am asked for that information.

3. I will NEVER have a face-to-face meeting with anyone I’ve met online without
discussing the meeting with a parent or another adult and taking an adult with
me.

4. 1 will NEVER respond online to any messages that use bad words or words that
are scary, threatening, or make me feel uncomfortable. If I get that kind of
message, [ will print it and tell an adult immediately,

5. I will NEVER go into a new online area that is going to cost additional money
without first asking permission from a parent or a teacher.

6. I will NEVER send a picture of myself, my friends, or my family to anyone
unless I have my parent’s permission.

7. 1 will NEVER give out a credit card number online without my parent present.

Parent Young

Person

Source: Parent’s Guide to the Information Superhighway




57




58

Arizona

largeting
cybercrime

Will mtroduce sweeping bill

By Robble Sherwood
The Arizona Republic . 7

State Attorney General Janet Napolitano is looking to
turn Arizona into the nation’ s leader in ferretmg out and -~
stopping: .cybercrime with a sweepmg bill in the
upcoming legislative session.

The Computer Crime Act of 2000 would outlaw th
creation of destructive and annoying computer viruses,
stalking via the Internet and the growing problem of
“screen jacking,” where Web sites, often pornographic,
override a computer’s exit function and won't let the
computer user rid the screen’of an offensive image.

The propased legislation also defines a mew crime:
“luring.” Tt would be a felony to solicit children online

by tmnsmmmo sexually explicit material to them or to a .

‘school, Napohmnc said.

“If passed, it will be the best and most comprehen-
sive cybercrime package in the nation,” she said.

California has the most comprehensive set of
cybercrime laws, but Arizona’s would be more practical,
the attorney general said. Arizona’s bill outlines
computer crimes in general ‘descriptive terms. Califor-
nias law refers to specific technologies, requiring a
retooling of the legistation each time a new technology
is developed “which occurs about every hour”
Napolitano said.

= Please see ARIONA, Page AS

Copweiic , Al
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If passed, it
will be the
- best and
most compre-
hensive
cybercrime
package in
the nation.
JANET
MaroLirano
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INTERNET
ARREST: Tempe
man sought teen
for sex, pelice
say. A29.



Arizona is aiming
to curb cybercnme

— BRHORA, from Page Al

Sen. Marc Spitzer, R-Phoenix,
and Rep. John Verkamp, R-Flag-
staff, have sponsored the bill, which
is now being circulated to drum up |
more support.

“l think it has a very good
chance to make it through the
Legislature,” Verkamp said of the
bill, “We need to update all of our
statutes to take in the High Technol-
ogy Age. A lot of them are kmd of
antzquated‘

For example, there is little in
Arizona law to deal with online
stalkers. Napolitano said a young
man, angry at his girlfriend, recently
posted pictures of her on the

set it up,”

Inte'net and sent out sexually ex-
plicit e-mail under her assumed
identity. The young man had es-
sentially invited others to do his
stalking for him. The nmew law |
would change that, Napolitano said.

“You won't be able to avoid the
stalking statutes even if you didn't
actually do the stalking. If you just
she said. “If you start
putting stuff on the Intemnet, you
have exponentially expanded the
audience, and the danger to the
victim, in my view.”

Robbie Sherwood can be reached at
robbie.sherwood@arizonarepublic.com or
at (602) 444-7938.

&waQ](,' 124999
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EV

AG targets ‘cyberstalking,”

-

t

* 1BY HOWARD FISCHER

o CAPITOL MEDIA SERVICES

Attomey General J anet Napoli-

R tano wants sweeping new laws to

crack down on Internet crimes

ranging from computer hacking

“to distributing kiddie porn.
Napolitano said the state’s laws

“>Have not kept pace with technol-

2ogy- and Internet growth. The

,fresult she said, is some people
-Jarg -getting away with fraud, stalk-
f»fm‘g and criminal mischief
‘’because laws don't address those

‘crimes.
> Even when an existing law can
"be apphed Napolitano said prose-
“Cution can be difficult. She also
Zsaid the pumshment may not fit
—the crime.

Z:Her main target is making
~some computer hacking a Class 2
Zfelony — a charge normally

P

kiddie porn, seeks new laws

applied to cases such as man-
slaughter, or sex with minors.

3 Napolitano
said that hack-
ing — breaking
into a computer
through tele-
phone lines —

amusement.

Last year,
she sald some-
one broke -into
the Salt River Project’s billing
database to cancel another per-
son's account. Once inside, the
hacker accessed computers that
control the Valley's irrigation
canal system.

Napolitano also wants to create
a crime of “cyberstalking.”

She said existing anti-stalking
laws require some sort of physi-
cal contact between the

Napolitano

Deoin Daily Ser

is not just idle

perpetrator and victim. On the
Internet, that contact may never
take place

Other types of computer
harassment also need laws,
Napolitano said.

Earlier this year, a young man
who was angry at his former girl-
friend posted pictures and.
assumed her identity on the Inter-
net. He then used her identity to
trade sexually explicit e-mail with
others and put the woman in dan-
ger by inviting people to her
home and office.

Napolitano said there also are
gaps in child pornography laws.

She wants to protect repair
technicians and others who
report finding child pornography
on a computer. Another change
would make it illegal to “lure” a
child online with the intent of sex-
ual exploitation.
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Internet criminals, heware

hat was some kind of long weekend

Randy Parsons enjoyed back in Jamr
ary 1998, Thursday through Tuesday, he
said, with a lot of drinking. A weekend like
that can blow millions of brain cells.

Maybe that's why, during thatlong
weekend, he logged on to the Internet and
pretended to be someone else. Who he
pretended to be was his ex-girlfriend,
Tammy Farris, who had just broken off
their relationship (hmm, we wonder why).

~“While pretending o be Ms. Farris, he
sent out graphic messages inviting total
strangers to come see her for sex. He
posted her phone number, her workplace
and-directions to her home.

"I a moral world this would have elic-
ited no response whatsoever, But like .
roaches crawling out of the sewer.in
search of the latest morsel, dozens of peo-
ple followed up by calling Ms. Farris.
Some even showed up at her home after
midnight. That none of them were homi-
cidal maniacs was a blessing. She could
have wound up dead. )

To the degree that cyberspace has pro-
vided a new home for criminals and per-
verts, it has posed a new challenge for law

- enforcement. In many ways it's a chal-
lenge that affects Americans’ fundamental
bedrock freedoms as protected in the
First and Fourth Amendments to the Con-
stitution. There’s a lot of law vet to be
made in this realm.

Fortunately, the Arizona Attorney Gen-
eral’s Office has tried to stay on top of the
game by creating a new Technology
Crimes Unit. This unit eventually tracked
down Parsons and threw the book at him.

THbunL 10-25.4¢

He pleaded guilty last month to felonious
thedt of identity and last week he was sen-
tenced to spend 30 days in jail.

He also was ordered to avoid unsuper-
vised use of the Internet for three years.
On top of that, he will be required to
undergo psychosexuat evaluation to deter-
mine whether he should be registered as
a'sex offender (the vote in this corner is
yes on that), and he may receive manda-
tory counseling as well for “Internet addic-
tion.” Without such counseling, itis
feared, Parson$ might repeat his award-
winning performance in cyberfiction.

Parsons himself told The Tribusne that's
unlikely. He wrote the whole thing off to
that long, lost weekend and said it
wouldn't happen again. Allin af], he's
happy with the sentence.

. Farrisisn’t She'd like to have seen her
ex-beau tossed in the clink for the whole
2% years the law allows for such crimes. -
She’s right. That's what should have hap
pened. . .

Butto the degree that it sobers up Mr.
Parsons and puts other such would-be fel-
ons on notice that cybercrime is no game,
it's a step in the right direction.

‘We have entered an amazing new age
with the Internet. It's a marvelous
research tool and communications device,
But since human nature is imbued with a
sometimes domineering dark side, we
probably have only begun to learn how it
can be misused to the detriment of others.
Law enforcement is going fo have to strive
mightily to keep up.

We're fortunate that the Arizona Attor-
ney General’s Office is trying.
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P —

Funds sought
to battle state
Internet crime

Lawmaker’-s ’
plan backed

by Napohtanof

By Howard Fischer
Capitel Media Senices

PHOENIX -~ A key House
mermber wants $500,000 to help
the state fight crime on ‘the
Internet.

“When you're looking at e-
crime, this is the future,” said
Rep. Jim Weiers, R-Phoenix. “It's
no different than being held up
ina 1Circle K parking lot with a

Weiers, who is the House ma-
jority whip, said vesterday that
the government has a legitimate
role in protecting its citizens
from becoming victims of the lat-
est kind of crime. Lawmakers, he
“said, should be willing to provide
the resources.

The idea secured endorsement
from George Weisz, the gover-
nor's top aide for law enforce-
ment and criminal justice, Weisz,
a former assistant attorney gener-
al. said funding is needed to en-
sure the state has the equipment
to track down people making e-
mail threats and promoting hate
on the Internet.

But that deesn’t wransiate to
cast: The proposed 3300000
won't be part of the budget Guv,
Jane Hull presents next month to
the Legislature.

“Obviously s o worthy

cause,” Hull sa.xd but noted that
the budget was put together long
“before “her - office ‘was “ever .- in-
. formed of Wexers p!am. e

Even if that weren't the case,
*. Hull said she still may not sup-

port the plan because it could di-
verl resources fmm ot.her pi.t .

projects. -

“The’ question is, do we not
fund behavioral health {p.o-~
grams) again? Do we not fuad
education?”” she .asked. “Where
do we cut?” -

Attorney General Janet Napoli- -

tano, who is working with Weiers
on his plan, said the additional

funds for fighting Internet” crime

should be a priority,
She said the the state should
approach the computer-related
“erime scene” in the same man-
ner it deals with crime in other
seftings.
Napolitano said one of the
most pervasive problems her of-
fice contends with is adults using

the Internet as a method of lur-

ing children into meetings in
which the concealed purpose is
to pursue sexual contact.

“Kids are tenght not to talk 3

stangers,” she said. “But that
doesn't tansiate on the Net *
with youngsters more willing 1o
share informadon with othe's
vho could be who they say they
are — or could be someone else.
Napolitano said her office nocw
operates  “'stings.” in  which
investigators pose as voung giris
sending onfine messages o ses
who tries to lure them. But. she
said, her agency needs upgrade:d
equipment and resources {or
tracing messages to their source.
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EDITORIALS

__New era demands new law

. Arizona Attorney General Janet Napoli-
tano is right in urging the Legislature to cre-
zi.'te a new law to crack down on the spread
of Internet-based crime.

Quite simply, the state’s criminal code
has not kept pace with the rapid migration
of human misconduct into cyberspace.

Current anti-stalking laws, for example,
reguire physical contact between the stalker
and the stalked before a prosecution may be
initiated.

That lets stalkers sending intimidating -
e-mail get away. Likewise, relatively gentle
laws regulate “‘hacking” into others’ compu-
ter systems via phone lines, which, in fact,
can create grave public danger if it disrupts
massive regional electric, water or communi-
cations grids.

Napolitano, given that, would smartly
do three things: She would create new law
to cover new offenses; she would make the
punishment for some “cybercrimes” fit their
real seriousness; and she would make cer-
tain prosecutions - now difficult - a lttle
easier.

A new crime of “cyberstalking” needs
designation to cover ornline harassment that
may never involve the face-to-face contact
required by existing stalking laws. The same
goes for “luring” -~ the heinous use of the
Internet to solicit or offer children for sexual
exploitation.

Dozens of such cases are being worked
right now in Arizona, but their legal standing
can be nebulous. Napolitano would change
that with her Computer Crime Act of 2000.
And she would appropriately add special cat-
egories to tghten up aiso on online credit

duly St (2164

card and xdenm:y fraud and compqter disrup-

tion.

. Regarding punishments, meanwhile, it
also seems right to establish harsher penal-
ties for certain forms of computer hackmg
for instance.

Take the incident last year when 2
hacker cracked into a billing database of the
Salt River Project in Phoenix looking to can-
cel an account. Far from merely making
mischief, that hacker alse managed to gain
access to the computers that control SRP's
entire irrigation control system ~ a potential-
ly major intrusion.

Surely the Legislature should accede to
Napolitano’s proposal that such serious
forms of hacking be promoted from Class 6
or Class 4 felonies to Class 2, on a par with
manslaughter. Hacking's dasruptxon can be
that serious.

Finally, it makes no sense that the
state, v,hen tracking the source of improper
messages, should have to obtain a warrant
to imspect each and every computer systerm
the message passed through. Consider that a
hacker's data connection that paralyzes a
business’ in-house computer system may run
through six differént Internet servers or
more. Shouldn't a single warrant to trace the
hacker’s path suffice? Of course it should.

But then, so it goes with virtually al] of ~
the attorney general’s cybercrime package.
The world has changed, and so have the
means of misbehavior. By recognizing “that,
Napolitano's bill performs the necessary ser-
vice of bringing the law to the Interner. The
Legislature should pass it.
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Senator KyL. Thank you very much. That is very helpful, and |
have got several questions that | have noted.

But let me first turn to our next witness, Mr. Guadalupe Gon-
zalez, the special agent in charge of the FBI's Phoenix Field Office.
Mr. Gonzalez has served in his post since August 1998. Prior to
coming to Phoenix, he was the special agent in charge of organized
crime, drugs, and violent crimes in the FBI's Los Angeles office.

Mr. Gonzalez, thank you very much for testifying at today’s hear-
ing. As | noted before, your full written statement will be placed
in the record. |1 would like to invite you to make any summary re-
marks at this time, and | would note to the people who are here,
in the hearing that we held a couple of weeks ago in Washington,
DC, on this same subject, the FBI Director Louis Freeh presented
his testimony, and in asking him how best to relate that testimony
to people in Arizona, he suggested that we ask Mr. Gonzalez to be
his representative here. And we are delighted to do that, so thank
you.

STATEMENT OF GUADALUPE GONZALEZ

Mr. GoNzAaLEz. Good morning, Mr. Chairman. Thank you for in-
viting me to the field hearing to discuss the growing problem of
cyber crime and our response to it. Our ability in the field to deal
with this crime problem requires the support of Congress. The re-
cent denial-of-service attacks against Yahoo, Amazon.com, eBay,
CNN, Buy.com, and other e-commerce websites have thrust the se-
curity of our information infrastructure into the spotlight. But they
are only one example of a large and growing problem of criminal
activity in cyberspace. | would like to discuss with you the national
challenge of battling computer intrusions.

The cyber revolution has permeated virtually every facet of our
lives, and we see its effects all around us in the way we commu-
nicate, do business, and even in the way Government operates. Un-
fortunately, that revolution has affected the nature of criminal ac-
tivity as well. Criminals are increasingly seeing the utility of cyber
tools to facilitate traditional crimes such as fraud, extortion, and
dissemination of child pornography. And they are also inventing
new forms of crime which make computers and the information
stored on them the targets of the crime. Thus, we see criminals in-
truding into computers to steal credit card numbers, to abscond
with proprietary information, and to shut down e-commerce sites.
And this is not just a criminal problem. It is also a national secu-
rity problem. This is because our Nation's critical infrastructures,
by which I mean those services that are vital to our economy and
national security, such as electrical energy, telecommunications,
banking and finance, transportation, and government operations,
are now dependent on computer technology for their very oper-
ations. And this very dependence makes them vulnerable to an at-
tack which, if successful, could deny service on a broad scale.

The same basic types of cyber attack tools, therefore, become at-
tractive not only to criminals interested in illicit financial gain, but
also to foreign intelligence services seeking new ways to obtain sen-
sitive government or industry information and to terrorists of hos-
tile foreign nations bent on attacking U.S. interests.
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The difficulty of dealing with this challenge stems from the na-
ture of the cyber environment. The cyber environment is border-
less, afford easy anonymity and methods of concealment to bad ac-
tors, and provides new tools to allow for remote access to targeted
computers. A criminal sitting on the other side of the planet is now
capable of stealthily infiltrating a computer network in Arizona to
steal money, abscond with proprietary information, or shut down
e-commerce sites.

To deal with this problem, law enforcement has retooled its
workforce, its equipment, and its own information infrastructure. It
must also forge new partnerships with private industry, other
agencies, and our international counterparts.

We at the FBI have been doing all of these things for the last
2 years, but we must continue to build upon our progress to ensure
that we can perform our responsibilities to protect public safety
and national security in the information age.

My written statement provides an overview of the broad spec-
trum of cyber threats which gives a flavor of the incredibly varied
nature of the threats we face. The examples range from insiders
bent on revenge against their employers, to hackers seeking brag-
ging rights in the hacking community, to criminal groups stealing
credit card numbers or money, to foreign intelligence agencies or
foreign military services who target U.S. interests.

The most common threats we face are from hackers and crimi-
nals stealing for profit. For example, in March, authorities in the
United Kingdom, acting in coordination with the FBI, arrested two
individuals for alleged intrusions into e-commerce sites in several
countries and the theft of credit card information on over 26,000
accounts. One subject used the Internet alias "CURADOR.” Losses
from this case could exceed $3 million. The FBI cooperated closely
with the Dyfed—Powys Police Department in the United Kingdom
and the Royal Canadian Mounted Police in Canada and private in-
dustry.

Here in Arizona, we are investigating a computer intrusion case
in which a private enterprise was defrauded of several hundred
thousand dollars in fraudulent telephone calls that were placed to
a foreign country.

We are also concerned about the terrorist threat. Terrorist
groups are increasingly using new information technology and the
Internet to formulate plans, raise funds, spread propaganda, and to
communicate securely. Director of Central Intelligence George
Tenet has testified that terrorist groups, “including Hizbollah,
Hamas, the Abu Nidal organization, and Bin Laden’s al Qa’ida or-
ganization are using computerized files, e-mail, and encryption to
support their operations.”

While we have not yet seen these groups employ cyber tools as
a weapon to use against critical infrastructures, their reliance on
information technology and acquisition of computer expertise are
clear warning signs.

Finally, given the presence of military research facilities in Ari-
zona, we must be concerned with national security threats. As you
know, the FBI has observed a series of intrusions into numerous
Department of Defense and other Federal Government computer
networks and private sector entities. An investigation last year de-
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termined that the intrusions appear to have originated in Russia.
The intruder successfully accessed U.S. Government networks and
took large amounts of unclassified but sensitive information, in-
cluding defense technical research information.

Here in Arizona, we have seen scans of military computer sys-
tems by outside intruders. Some of the logs indicate that the source
of some of these scans may be foreign.

The recent distributed denial-of-service attacks have garnered a
tremendous amount of interest in the public. Because the FBI is
actively investigating these attacks, | cannot provide a detailed
briefing on the status of our efforts. However, | can tell you that
all FBI field offices, including the Phoenix Division, have been
asked to assist on a case to the extent that entities in our jurisdic-
tion are involved in the matter or to the extent that we can cover
leads within our jurisdiction.

In February 1998, the National Infrastructure Protection Center,
NIPC, was established as a focal point for the Federal Govern-
ment's efforts to protect the critical infrastructures. On October 2,
1998, the center was designated a branch of the FBI's National Se-
curity Division, and the National Infrastructure Protection and
Computer Intrusion Program was approved as an investigative pro-
gram. This program is a tier one priority under the FBI’s strategic
plan and serves as the FBI's vehicle for performing the infrastruc-
ture protection mission assigned to the NIPC under Presidential
Decision Directive 63. In October 1999, the program was moved to
a newly-formed Counterterrorism Division of the FBI, reflecting
the FBI's high priority on protecting the infrastructures from ter-
rorist threats.

At headquarters, the NIPC has a budget of approximately $21
million. This is not slated to increase in fiscal year 2001. There are
currently 193 agents in the field devoted to NIPC matters as well
as 101 personnel at FBI headquarters. The NIPC at headquarters
also houses 19 interagency detailees, mainly from the law enforce-
ment, defense, and intelligence communities. The NIPC works
closely with foreign counterparts on case-related matters.

Beyond the NIPC at FBI headquarters, a cyber crime investiga-
tive program has been created in all FBI field offices, including the
Phoenix Division. We have special agents here who are responsible
for investigating computer intrusions, viruses, or denial-of-service
attacks, and for conducting critical liaison activities with private
industry. Given the amount of work we have and the fact that
Phoenix is the sixth largest city in the United States, we are seek-
ing to establish a full computer intrusion squad in the Phoenix Di-
vision by the year 2002.

One major difficulty that distinguishes cyber threats from phys-
ical threats is determining who is attacking your system, why, how,
and from where. This difficulty stems from the ease with which in-
dividuals can hide or disguise their tracks by manipulating logs
and directing their attacks through networks in many countries be-
fore hitting their ultimate target. This will continue to pose a prob-
lem as long as the Internet remains rife with vulnerabilities and
allows easy anonymity and concealment.

Another significant challenge we face is intrusions involving mul-
tiple jurisdictions. A typical investigation involves victim sites in



69

multiple States and often many countries. This is the case even
when the hacker and the victim are both located in the United
States. In the United States, we can subpoena records, engage in
judicially approved electronic surveillance, and execute search war-
rants on suspects’ homes, seize evidence, and examine it. We can
do none of these things ourselves overseas; rather, we depend on
the local authorities to assist us.

The most difficult situation will arise, however, when a foreign
country with interests adverse to our own simply refuses to cooper-
ate. In such a situation, we could find that an investigation is sty-
mied unless we can find an alternative method of tracing the activ-
ity back to its source.

Our challenge lies in continuing to expand our computer inves-
tigative, analytic, training, and outreach programs. Given the ex-
plosive and continued growth of computer intrusions, the Infra-
structure Protection and Computer Intrusion Program needs to
more than double the current number of field investigative person-
nel and headquarters analysts. In addition, we need to leverage our
resources by expanding our training programs to reach more State,
local, and international investigators. Finally, NIPC investigators
need high-speed computer processing and large-capacity storage for
investigations.

I have tried to review with you some of the threats and chal-
lenges we face. Some of the challenges stem from the structure of
the present loss governing computer crime. For example, we should
ask whether the sentencing guidelines for computer crime are ade-
quate and whether the $5,000 threshold for damage is a useful
benchmark, because in many cases the true damage cannot be
measured in monetary terms. Examples of damage difficult to
measure monetarily are impairment of medical diagnosis, threat to
public safety, or damage to national security, national defense, or
administration-of-justice computers.

Another problem we face is having to obtain multiple trap and
trace orders for different jurisdictions. The Kyl-Schumer bill ad-
dresses these concerns and other concerns. We support the goal of
Senate bill 2092 to strengthen the general deterrence aspects of the
Computer Fraud and Abuse Act and to provide some needed proce-
dural enhancements to help us confront the expanding criminal
threat in this dynamic and important part of our national economy,
while continuing to protect individual privacy interests. The FBI
looks forward to working with this committee on this important
legislation.

Addressing the threat of cyber crime requires teamwork—team-
work among Government agencies, teamwork between Federal,
State, and local law enforcement, and teamwork between the Gov-
ernment and the private sector. We have made much progress in
establishing this sort of teamwork on all three fronts over the last
2 years. The FBI is also developing cyber crime task forces in part-
nership with State and local law enforcement entities within their
jurisdiction to leverage the limited resources in this area. The first
one was founded in Pittsburgh in March. We hope that one can be
established in our jurisdiction in the next few years as the program
expands.
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The partnerships we have established with the private sector are
particularly important for several reasons. Most of the victims of
cyber crimes are private companies; therefore, successful investiga-
tion and prosecution of cyber crimes depends on private victims re-
porting incidents to law enforcement and cooperating with inves-
tigators. Second, the network administrator, who alone knows the
intricacies of his or her network, often must provide critical assist-
ance to the investigation leading him to the evidence of the intrud-
er’'s activity.

Much has been said over the last few years about the importance
of information sharing. Here in the Phoenix Division, we have an
excellent working relationship with our private sector counterparts
and the community in general. We share information on a number
of areas, including infrastructure protection, and receive informa-
tion from the private sector that greatly assists in protecting the
community.

As a result of our close working relationship with the private sec-
tor, we can detect criminal activity in its initial stages and in some
cases prevent criminal incidents. The NIPC also provides the pri-
vate sector with warning information which also lessens their vul-
nerability. These warnings assist field offices like Phoenix to be
better prepared and better protect our community. They further
allow us the opportunity to respond quickly and efficiently to cyber
threats. | believe that as companies continue to gain experience in
dealing with the NIPC and the FBI field offices, as we continue to
provide them with important and useful threat information, and as
companies recognize that cyber crime requires a joint effort by in-
dustry and Government together, we will continue to make real
progress in the area.

Our Key Asset Initiative facilitates response to threats and intru-
sion incidents by building liaison and communication links with the
owners and operators of individual companies in the critical infra-
structure sectors and enabling contingency planning. The Key
Asset Initiative initially will involve determining which assets are
key within the jurisdiction of each FBI field office and obtaining
24-hour points of contact at each asset in cases of emergency.
Eventually, if future resources permit, the initiative will include
the development of contingency plans to respond to attacks on each
asset, exercises to test response plans, and modeling to determine
the effects of an attack on particular assets.

Here in the Phoenix Division, we have identified dozens of key
assets around the State for including in the national list. These as-
sets include power generation facilities, water storage and distribu-
tion centers, transportation assets, military installations, research
institutions, and key public emergency service entities.

The second is the InfraGard initiative. This is an initiative that
we have developed in concert with private companies and academia
to encourage information sharing about cyber intrusions, exploited
vulnerabilities, and physical infrastructure threats. A vital compo-
nent of InfraGard is the ability of industry to provide information
on intrusions to the local FBI field offices using secure e-mail com-
munications in both a sanitized and detailed format. We can use
the detailed version to initiate an investigation, while NIPC head-
quarters can analyze that information in conjunction with other in-
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formation we obtain to determine if the intrusion is part of a
broader attack on numerous sites. The NIPC can simultaneously
use the sanitized version to inform other members of the intrusion
without compromising the confidentiality of the reporting company.

Here in Phoenix, we are planning to roll out our InfraGard Chap-
ter on May 9. We expect to have representatives from in-state uni-
versities, businesses, and some of the critical infrastructures on
hand.

We look forward to working with Congress to ensure that law en-
forcement can continue to address the cyber crime problem in the
year ahead.

Thank you.

[The prepared statement of Mr. Gonzalez follows:]

PREPARED STATEMENT OF GUADALUPE GONZALEZ
INTRODUCTION

Mr. Chairman, Members of the Subcommittee: Thank you for inviting me to dis-
cuss the threats to our Nation’s critical infrastructures and the FBI's approach in
the field to meeting those challenges. In February 1998 the National Infrastructure
Protection Center (NIPC) was established as a focal point for the federal govern-
ment's efforts to protect the critical infrastructures. Following the founding of the
Center, the National Infrastructure Protection and Computer Intrusion Program
(NIPCIP) was approved as an FBI investigative program. NIPCIP is a Tier One pri-
ority under the FBI Strategic Plan and serves as the FBI vehicle for performing the
NIPC’'s missions under PDD-63. In October 1999 the NIPCIP was moved to the
newly-formed Counterterrorism Division of the FBI, reflecting the FBI's high prior-
ity on protecting the infrastructures from terrorist threats.

With the support of Congress and in particular the leadership of this committee,
the NIPCI program has rapidly developed in FBI field offices across the United
States, including here in Arizona. Today | will focus on the nature of the national
security and criminal threats we face in cyberspace, the progress we have made in
meeting those threats in the field, and the continuing challenges we face.

THE NIPC

The NIPC is an interagency Center located at the FBI. Created in 1998, the NIPC
serves as the focal point for the government’s efforts to warn of and respond to cyber
attacks, particularly those that are directed at our nation’s “critical infrastructures.”
These infrastructures include telecommunications and information, energy, banking
and finance, transportation, government operations, and emergency services. Presi-
dential Decision Directive (PDD) 63 directed that the NIPC serve as a “national crit-
ical infrastructure threat assessment, warning, vulnerability, and law enforcement
investigation and response entity.” The PDD further states that the mission of the
NIPC “will include providing timely warnings of intentional threats, comprehensive
analyses and law enforcement investigation and response.”

In field offices such as Phoenix, we have created a cyber crime investigative pro-
gram called the National Infrastructure Protection and Computer Intrusion (NIPCI)
Program. This program, managed by the NIPC, consists of special agents in each
FBI Field Office who are responsible for investigating computer intrusions, viruses,
or denial of service attacks, for implementing our key asset initiative, and for con-
ducting critical liaison activities with private industry. Cyber crime task forces are
being developed in partnership with state and local law enforcement entities within
their jurisdiction to leverage the limited resources in this area. The first one opened
in Pittsburgh last month.

THE BROAD SPECTRUM OF THREATS

Cybercrime threats faced by law enforcement

Before discussing the FBI's programs and requirements with respect to
cybercrime, let me take a few minutes to discuss the dimensions of the problem. The
FBI's case load is increasing dramatically. In fiscal year 1998, it opened 547 com-
puter intrusion cases; in fiscal year 1999, that had jumped to 1,154. At the same
time, because of the opening the National Infrastructure Protection Center (NIPC)
in February 1998, and improving ability to fight cyber crime, more cases were
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closed. In fiscal year 1998, 399 intrusion cases were closed, and in fiscal year 1999,
912 such cases were closed. However, given the exponentlal increase in the number
of cases opened, cited above, the actual number of pending cases has increased by
39 percent, from 601 at the end of fiscal year 1998, to 834 at the end of fiscal year
1999. In short, even though the FBI has markedly improved its capabilities to fight
cyber intrusions, the problem is growing even faster.

A few days ago the Computer Security Institute released its fifth annual “Com-
puter Crime and Security Survey.” The results only confirm what we had already
suspected given our burgeoning case load, that more companies surveyed are report-
ing intrusions, that dollar losses are increasing, that insiders remain a serious
threat, and that more companies are doing more business on the Internet than ever
before.

The statistics tell the story. Ninety percent of respondents detected security
breaches over the last 12 months. At least 74 percent of respondents reported secu-
rity breaches including theft of proprietary information, financial fraud, system pen-
etration by outsiders, data or network sabotage, or denial of service attacks. Infor-
mation theft and financial fraud caused the most severe financial losses, put at $68
million and $56 million respectively. The losses from 273 respondents totaled just
over $265 million. Losses traced to denial of service attacks were only $77,000 in
1998, and by 1999 had risen to just $116,250. Further, the new survey reports on
numbers taken before the high-profile February attacks against Yahoo, Amazon and
eBay. Finally, many companies are experiencing multiple attacks; 19 percent of re-
spondents reported 10 or more incidents.

Over the past several years the FBI has seen a range of computer crimes from
defacement of websites by juveniles to sophisticated intrusions that we suspect may
be sponsored by foreign powers, and everything in between. Some of these are obvi-
ously more significant than others. The theft of national security information from
a government agency or the interruption of electrical power to a major metropolitan
area have greater consequences for national security, public safety, and the economy
than the defacement of a web-site. But even the less serious categories have real
consequences and, ultimately, can undermine confidence in e-commerce and violate
privacy or property rights. A website hack that shuts down an e-commerce site can
have disastrous consequences for a business. An intrusion that results in the theft
of credit card numbers from an online vendor can result in significant financial loss
and, more broadly, reduce consumers’ willingness to engage in e-commerce. Because
of these implications, it is critical that we have in place the programs and resources
to investigate and, ultimately, to deter these sorts of crimes.

The following are some of the categories of cyber threats that we confront today.

Insiders. The disgruntled insider (a current or former employee of a company) is
a principal source of computer crimes for many companies. Insiders’ knowledge of
the target companies’ network often allows them to gain unrestricted access to cause
damage to the system or to steal proprietary data. The just-released 2000 survey
by the Computer Security Institute and FBI reports that 71 percent of respondents
detected unauthorized access to systems by insiders.

In January and February 1999 the National Library of Medicine (NLM) computer
system, relied on by hundreds of thousands of doctors and medical professionals
from around the world for the latest information on diseases, treatments, drugs, and
dosage units, suffered a series of intrusions where system administrator passwords
were obtained, hundreds of files were downloaded which included sensitive medical
“alert” files and programming files that kept the system running properly. The in-
trusions were a significant threat to public safety and resulted in a monetary loss
in excess of $25,000. FBI investigation identified the intruder as Montgomery Johns
Gray, IlIl, a former computer programmer for NLM, whose access to the computer
system had been revoked. Gray was able to access the system through a “backdoor”
he had created in the programming code. Due to the threat to public safety, a search
warrant was executed for Gray's computers and Gray was arrested by the FBI with-
in a few days of the intrusions. Subsequent examination of the seized computers dis-
closed evidence of the intrusion as well as images of child pornography. Gray was
convicted by a jury in December 1999 on three counts for violation of Title 18 U.S.C.
§1030. Subsequently, Gray pleaded guilty to receiving obscene images through the
Internet, in violation of 47 U.S.C. 223.

Hackers. Hackers (or “crackers”) are also a common threat. They sometimes crack
into networks simply for the thrill of the challenge or for bragging rights in the
hacker community. Recently, however, we have seen more cases of hacking for illicit
financial gain or other malicious purposes.

While remote cracking once required a fair amount of skill or computer knowl-
edge, hackers can now download attack scripts and protocols from the World Wide
Web and launch them against victim sites. Thus while attack tools have become
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more sophisticated, they have also become easier to use. The distributed denial-of-
service (DDOS) attacks last month are only the most recent illustration of the eco-
nomic disruption that can be caused by tools now readily available on the Internet.

Another recent case illustrates the scope of the problem. In March, authorities in
the United Kingdom, acting in coordination with the FBI, arrested two individuals
for alleged intrusions into e-commerce sites in several countries and the theft of
credit card information on over 26,000 accounts. One subject used the Internet alias
“CURADOR.” Losses from this case could exceed $3,000,000. The FBI cooperated
closely with the Dyfed-Powys Police Service in the United Kingdom, the Royal Cana-
dian Mounted Police in Canada, and private industry. This investigation involved
the Philadelphia Division, seven other FBI field offices, our Legal Attache in Lon-
don, and the NIPC. This case demonstrates the close partnerships that we have
built with our foreign law enforcement counterparts and with private industry.

We are making some progress in convicting hackers. For example, on March 8,
2000, FBI Boston Division and New Hampshire Police arrested Dennis M. Moran,
aka COOLIO, in association with the unauthorized intrusion and changes made to
the Drug Abuse Resistance Education’s (DARE) Web site, violating New Hampshire
State Laws 638: 17 and 638: 18(l), unauthorized access into a computer system, un-
authorized changes to a computer system and damage to a computer system exceed-
ing $1,000.00. It is anticipated that the New Hampshire State Attorney’s Office will
prosecute Moran, who is 17, as an adult. The United States Attorney’'s Office for
the District of New Hampshire has therefore deferred prosecution of Moran to the
State.

In April, Patrick Gregory, the co-founder of the hacker group known as “Global
Hell,” was convicted of a single count of conspiracy to commit telecommunications
wire fraud and computer hacking in Texas U.S. District Court. He currently awaits
sentencing.

Virus Writers. Virus writers are posing an increasingly serious threat to networks
and systems worldwide. Last year saw the proliferation of several destructive com-
puter viruses or “worms,” including the Melissa Macro Virus, the Explore.Zip worm,
and the CIH (Chernobyl) Virus. The NIPC frequently sends out warnings or
advisories regarding particularly dangerous viruses, which can allow potential vic-
tims to take protective steps and minimize the destructive consequences of a virus.

The Melissa Macro Virus was a good example of the NIPC's two-fold response—
encompassing both warning and investigation—to a virus spreading in the net-
works. The NIPC sent out warnings as soon as it had solid information on the virus
and its effects; these warnings helped alert the public and reduce the potential de-
structive impact of the virus. On the investigative side, the NIPC acted as a central
point of contact for the field offices who worked leads on the case. A tip received
by the New Jersey State Police from America Online, and their follow-up investiga-
tion with the FBI's Newark Division, led to the Aprll 1, 1999 arrest of David L.
Smith. Mr. Smith pleaded guilty to one count of violating 18 U.S.C. §1030 in Fed-
eral Court, and to four state felony counts. As part of his guilty plea, Smith stipu-
lated to affecting one million computer systems and causing $80 million in damage.
Smith is awaiting sentencing.

Criminal Groups. We are also seeing the increased use of cyber intrusions by
criminal groups who attack systems for purposes of monetary gain. In September,
1999, two members of a group dubbed the “Phonemasters” were sentenced after
their conviction for theft and possession of unauthorized access devices (18 USC
§1029) and unauthorized access to a federal interest computer (18 USC §1030). The
“Phonemasters” were an international group of criminals who penetrated the com-
puter systems of MCI, Sprint, AT&T, Equifax, and even the National Crime Infor-
mation Center. Under judicially approved electronic surveillance orders, the FBI's
Dallas Division made use of new technology in the investigation. One suspect, Mr.
Calvin Cantrell, downloaded thousands of Sprint calling card numbers, which he
sold to a Canadian individual, who passed them on to someone in Ohio. These num-
bers made their way to an individual in Switzerland and eventually ended up in
the hands of organized crime groups in Italy. Cantrell was sentenced to two years
as a result of his guilty plea, while one of his associates, Cory Lindsay, was sen-
tenced to 41 months.

The Phonemasters’ methods included “dumpster diving” to gather old phone books
and technical manuals for systems. They used this information to trick employees
into giving up their logon and password information. The group then used this infor-
mation to break into victim systems. It is important to remember that often “cyber
crimes” are facilitated by old fashioned guile, such as calling employees and tricking
them into giving up passwords. Good cyber security practices must therefore ad-
dress personnel security and “social engineering” in addition to instituting electronic
security measures.
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Beyond criminal threats in cyber space, we also face a variety of significant na-
tional security threats

Terrorists. Terrorists groups are increasingly using new information technology
and the Internet to formulate plans, raise funds, spread propaganda, and to commu-
nicate securely. In his statement on the worldwide threat in 2000, Director of Cen-
tral Intelligence George Tenet testified that terrorists groups, “including Hizbollah,
HAMAS, the Abu Nidal organization, and Bin Laden’s al Qa'ida organization are
using computerized files, e-mail, and encryption to support their operations.” In one
example, convicted terrorist Ramzi Yousef, the mastermind of the World Trade Cen-
ter bombing, stored detailed plans to destroy United States airliners on encrypted
files on his laptop computer. While we have not yet seen these groups employ cyber
tools as a weapon to use against critical infrastructures, their reliance on informa-
tion technology and acquisition of computer expertise are clear warning signs. More-
over, we have seen other terrorist groups, such as the Internet Black Tigers (who
are reportedly affiliated with the Tamil Tigers), engage in attacks on foreign govern-
ment websites and e-mail servers. “Cyber terrorism”—by which I mean the use of
cyber tools to shut down critical national infrastructures (such as energy, transpor-
tation, or government operations) for the purpose of coercing or intimidating a gov-
elr‘nment or civilian population—is thus a very real, though still largely potential,
threat.

Foreign intelligence services. Not surprisingly, foreign intelligence services have
adapted to using cyber tools as part of their espionage tradecraft. Even as far back
as 1986, before the worldwide surge in Internet use, the KGB employed West Ger-
man hackers to access Department of Defense systems in the well-known “Cuckoo’s
Egg” case. Foreign intelligence services increasingly view computer intrusions as a
useful tool for acquiring sensitive U.S. Government and private sector information.

More recently, we observed a series of intrusions into numerous Department of
Defense and other federal government computer networks and private sector enti-
ties. Investigation last year determined that the intrusions appear to have origi-
nated in Russia. The intruder successfully accessed U.S. Government networks and
took large amounts of unclassified but sensitive information, including defense tech-
nical research information. The NIPC coordinated a multi-agency investigation,
working closely with FBI field offices, the Department of Defense, and the Intel-
ligence Community.

Information Warfare. The prospect of “information warfare” by foreign militaries
against our critical infrastructures is perhaps the greatest potential cyber threat to
our national security. We know that several foreign nations are developing informa-
tion warfare doctrine, programs, and capabilities for use against the United States
or other nations. Knowing that they cannot match our military might with conven-
tional or “kinetic” weapons, some nations see cyber attacks on our critical infra-
structures or military operations as a way to hit what they perceive as America’s
Achilles heel—our growing dependence on information technology in government
and commercial operations. For example, two Chinese military officers recently pub-
lished a book that called for the use of unconventional measures, including the prop-
agation of computer viruses, to counterbalance the military power of the United
States. And a Russian official has also commented that an attack on a national in-
frastructure could, “by virtue of its catastrophic consequences, completely overlap
with the use of [weapons] of mass destruction.”

Distributed denial of service tools

The recent distributed denial of service (DDOS) attacks on e-commerce sites have
garnered a tremendous amount of interest in the public and in the Congress. While
we do not yet have official damage estimates, the Yankee Group, a research firm,
estimates the impact of the attacks at $1.2 billion due to lost capitalization losses,
lost revenues, and security upgrades. Because we are actively investigating these at-
tacks, | cannot provide a detailed briefing on the status of our efforts. However, |
can provide an overview of our activities to deal with the DDOS threat beginning
last year and of our investigative efforts. These attacks illustrate the growing avail-
ability of destructive, yet easy-to-use, exploits that are widely available on the Inter-
net. They also demonstrate the NIPC's two-fold mission: sharing information with
the private sector and warning of possible threats, and responding to actual attacks.

In the fall of last year, the NIPC began receiving reports about a new set of “ex-
ploits” or attack tools collectively called distributed denial of service (or DDOS)
tools. DDOS variants include tools known as “Trin00,” “Tribal Flood Net” (TFEN),
“TFN2K,” and “Stacheldraht” (German for “barbed wire”). These tools essentially
work as follows: hackers gain unauthorized access to a computer system(s) and
place software code on it that renders that system a “master” (or a “handler”). The
hackers also intrude into other networks and place malicious code which makes
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those systems into agents (also known as “zombies” or “daemons” or “slaves”). Each
Master is capable of controlling multiple agents. In both cases, the network owners
normally are not aware that dangerous tools have been placed and reside on their
systems, thus becomlng third-party victims to the intended crime.

The “Masters” are activated either remotely or by internal programming (such as
a command to begin an attack at a prescribed time) and are used to send informa-
tion to the agents, activating their DDOS ability. The agents then generate numer-
ous requests to connect with the attack’s ultimate target(s), typically using a ficti-
tious or “spoofed” IP (Internet Protocol) address, thus providing a falsified identity
as to the source of the request. The agents act in unison to generate a high volume
of traffic from several sources. This type of attack is referred to as a SYN flood, as
the SYN is the initial effort by the sending computer to make a connection with the
destination computer. Due to the volume of SYN requests the destination computer
becomes overwhelmed in its efforts to acknowledge and complete a transaction with
the sending computers, degrading or denying its ability to complete service with le-
gitimate customers—hence the term “Denial of Service”. These attacks are espe-
cially damaging when they are coordinated from multiple sites—hence the term Dis-
tributed Denial of Service.

An analogy would be if someone launched an automated program to have hun-
dreds of phone calls placed to the Capitol switchboard at the same time. All of the
good efforts of the staff would be overcome. Many callers would receive busy signals
due to the high volume of telephone traffic.

In November and December, the NIPC received reports that universities and oth-
ers were detecting the presence of hundreds of agents on their networks. The num-
ber of agents detected clearly could have been only a small subset of the total num-
ber of agents actually deployed. In addition, we were concerned that some malicious
actors might choose to launch a DDOS attack around New Year’'s Eve in order to
cause disruption and gain notoriety due to the great deal of attention that was being
paid to the Y2K rollover. Accordingly, we decided to issue a series of alerts in De-
cember to government agencies, industry, and the public about the DDOS threat.

Moreover, in late December, it was determined that a detection tool that was de-
veloped by the NIPC for investigative purposes might also be used by network oper-
ators to detect the presence of DDOS agents or masters on their operating systems,
and thus would enable them to remove an agent or master and prevent the network
from being unwittingly utilized in a DDOS attack. Moreover, at that time there was,
to our knowledge, no similar detection tool available commercially. The NIPC there-
fore decided to take the unusual step of releasing the tool to the Department of De-
fense, other government agencies, and to the public in an effort to reduce the level
of the threat. The first variant of our software was made available on the NIPC web
site on December 30, 1999. To maximize the public awareness of this tool, we an-
nounced its availability in an FBI press release that same date. Since the first post-
ing of the tool, we have posted three updated versions that have perfected the soft-
ware and made it applicable to different operating systems.

The public has downloaded these tools tens of thousands of times from the web
site, and has responded by reporting many installations of the DDOS software,
thereby preventing their networks from being used in attacks and leading to the
opening of criminal investigations both before and after the widely publicized at-
tacks of the last few weeks. The work with private companies has been so well re-
ceived that the trade group SANS awarded their yearly Security Technology Leader-
ship Award to members of the NIPC’s Special Technologies Applications Unit.

In February, reports were received that a new variation of DDOS tools was being
found on Windows operating systems. One victim entity provided us with the object
code to the tool found on its network. On February 18 the binaries were made avail-
able to anti-virus companies (through an industry association) and the Computer
Emergency Response Team (CERT) at Carnegie Mellon University for analysis and
so that commercial vendors could create or adjust their products to detect the new
DDOS variant. Given the attention that DDOS tools have received in recent weeks,
there are now numerous detection and security products to address this threat, so
it was determined that the NIPC could be most helpful by giving them the nec-
essary code rather than deploying a detection tool ourselves.

Unfortunately, the warnings that we and others in the security community had
issued about DDOS tools last year, while alerting many potential victims and reduc-
ing the threat, did not eliminate the threat. Quite frequently, even when a threat
is known and patches or detection tools are available, network operators either re-
main unaware of the problem or fail to take necessary protective steps. In addition,
in the cyber equivalent of an arms race, exploits evolve as hackers design variations
to evade or overcome detection software and filters. Even security-conscious compa-
nies that put in place all available security measures therefore are not invulnerable.
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And, particularly with DDOS tools, one organization might be the victim of a suc-
cessful attack despite its best efforts, because another organization failed to take
steps to keep itself from being made the unwitting participant in an attack.

On February 7, 2000, the NIPC received reports that Yahoo had experienced a
denial of service attack. In a display of the close cooperative relationship that we
have developed with the private sector, in the days that followed, several other com-
panies (including Cable News Network, eBay, Amazon.com, Buy.com, and ZDNET),
also reported denial of service outages to the NIPC or FBI field offices. These com-
panies cooperated with us by providing critical logs and other information. Still, the
challenges to apprehending the suspects are substantial. In many cases, the
attackers used “spoofed” IP addresses, meaning that the address that appeared on
the target's log was not the true address of the system that sent the messages. In
addition, many victims do not keep complete network logs.

The resources required in an investigation of this type are substantial. Companies
have been victimized or used as “hop sites” in humerous places across the country,
meaning that we must deploy special agents nationwide to work leads. We currently
have seven FBI field offices with cases opened and all the remaining offices are sup-
porting the offices that have opened cases. Agents from these offices are following
up literally hundreds of leads. The NIPC is coordinating the nationwide investiga-
tive effort, performing technical analysis of logs from victims sites and Internet
Service Providers (ISP’s), and providing all-source analytical assistance to field of-
fices. Moreover, parts of the evidentiary trail have led overseas, requiring us to
work with our foreign counterparts in several countries through our Legal Attaches
(Legats) in U.S. embassies. Here in Phoenix we followed up on leads resulting from
the DDOS attacks.

While the crime may be high tech, investigating it involves a substantial amount
of traditional investigative work as well as highly technical work. Interviews of net-
work operators and confidential sources can provide very useful information, which
leads to still more interviews and leads to follow-up. And victim sites and ISP’s pro-
vide an enormous amount of log information that needs to be processed and ana-
lyzed by human analysts.

CHALLENGES IN COMBATING CYBER INTRUSIONS

The burgeoning problem of cyber intrusions, viruses, and denial of service attacks
poses unique challenges to the NIPC. These challenges require novel solutions, close
teamwork among agencies and with the private sector, and adequate human and
technical resources.

Identifying the Intruder. One major difficulty that distinguishes cyber threats
from physical threats is determining who is attacking your system, why, how, and
from where. This difficulty stems from the ease with which individuals can hide or
disguise their tracks by manipulating logs and directing their attacks through net-
works in many countries before hitting their ultimate target. The “Solar Sunrise”
case illustrates this point. This will continue to pose a problem as long as the Inter-
net remains rife with vulnerabilities and allows easy anonymity and concealment.

Jurisdictional Issues. Another significant challenge we face is intrusions involving
multiple jurisdictions. A typical investigation involves victim sites in multiple states
and often many countries. This is the case even when the hacker and victim are
both located in the United States. In the United States, we can subpoena records,
engage in judicially approved electronic surveillance, and execute search warrants
on suspects’ homes, seize evidence, and examine it. We can do none of those things
ourselves overseas; rather, we depend on the local authorities to assist us. However,
some local police forces do not have the technical resources or expertise to provide
assistance. In other cases, these nations may not have laws against computer intru-
sions and are therefore limited in their ability to help us. FBI Legal Attaches in
35 embassies abroad provide critical help in building bridges with local law enforce-
ment to enhance cooperation on cyber crime and in working leads on investigations.
As the Internet spreads to even more countries, we will see greater demands placed
on the Legats to support computer crime investigations. The NIPC also has held
international computer crime conferences and offered cyber crime training classes
to foreign law enforcement officials to develop liaison contacts and bring these offi-
cials up to speed on cyber crime issues.

The most difficult situation will arise, however, in which a foreign country with
interests adverse to our own simply refuses to cooperate. In such a situation, we
could find that an investigation is stymied unless we find an alternative method of
tracing the activity back to its source.
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THE LEGAL LANDSCAPE

To deal with this crime problem, we must look at whether changes to the legal
procedures governing investigation and prosecution of cyber crimes are warranted.
The problem of Internet crime has grown at such a rapid pace that the laws have
not kept up with the technology. The FBI is working with the Department of Justice
to propose a legislative package for your review to help keep our laws in step with
these advances.

One example of some of the problems law enforcement is facing is the jurisdic-
tional limitation of pen registers and trap-and-trace orders issued by federal district
courts. These orders allow only the capturing of tracing information, not the content
of communications. Currently, in order to track back a hacking episode in which a
single communication is purposely routed through a number of Internet Service Pro-
viders that are located in different states, we generally have to get multiple court
orders. This is because, under current law, a federal court can order communica-
tions carriers only within its district to provide tracing information to law enforce-
ment. As a result of the fact that investigators typically have to apply for numerous
court orders to trace a single communication, there is a needless waste of time and
resources, and a number of important investigations are either hampered or de-
railed entirely in those instances where law enforcement gets to a communications
carrier after that carrier has already discarded the necessary information. For ex-
ample, Kevin Mitnick evaded attempts to trace his calls by moving around the coun-
try and by using cellular phones, which routed calls through multiple carriers on
their way to the final destination. It was impossible to get orders quickly enough
in all the jurisdictions to trace the calls.

Finally, we should consider whether current sentencing provisions for computer
crimes provide an adequate deterrence. Given the degree of harm that can be
caused by a virus, intrusion, or a denial of service—in terms of monetary loss to
business and consumers, infringement of privacy, or threats to public safety when
critical infrastructures are affected—it would be appropriate to consider, as S. 2092
does, whether penalties established years ago remain adequate.

Evaluation of the effectiveness of 18 U.S.C. §1030 and the tools to enforce it under
both current law and under S. 2092.—Generally, 18 U.S.C. §1030 has enabled the
FBI and other law enforcement agencies to investigate and prosecute persons who
would use the power of the Internet and computers for criminal purposes. Nonethe-
less, just as computer crime has evolved over the years, so too must our laws and
procedures evolve to meet the changing nature of these crimes.

One persistent problem is the need under current law to demonstrate at least
$5,000 in damage for certain hacking offenses enumerated by 18 U.S.C. §1030(a)(5).
In some of the cases investigated by the FBI, damages in excess of $5,000 on a par-
ticular system are difficult to prove. In other cases, the risk of harm to individuals
or to the public safety posed by breaking into numerous systems and obtaining root
access, with the ability to destroy the confidentiality or accuracy of crucial—perhaps
lifesaving information—is very real and very serious even if provable monetary
damages never approach the $5,000 mark. In investigations involving the dissemi-
nation or importation of a virus or other malicious code, the $5,000 threshold could
potentially delay or hinder early intervention by Federal law enforcement.

S. 2092 significantly adjusts the $5,000 threshold and other provisions in the cur-
rent law by: (1) creating a misdemeanor offense for those cases where damages are
below $5,000, while simultaneously adjusting the minimum mandatory sentences
under the Sentencing Guidelines; and (2) moving the aggravating factors previously
included in the definition of“damage” under 18 U.S.C. §1030(e)(8) (such as impair-
ment of medical diagnosis, physical injury to any person, threat to public health or
safety or damage to nation security, national defense or administration of justice
computers) to the general sentencing provisions of §1030(c) (where they will be on
par in serious cases with the existing $5,000 threshold requirement and will expose
offenders to an enhanced 10-year period of imprisonment up from the current maxi-
mum of 5 years). The critical element here is that the criminal intended to cause
damage, not the specific amount of damage he intended to cause

Another issue involves the alarming number of computer hackers encountered in
our investigations who are juveniles. Under current law, Federal authorities are not
able to prosecute juveniles for any computer violations of 18 U.S.C. §1030. S. 2092
would authorize (but not require) the Attorney General to certify for juvenile pros-
ecution in Federal court youthful offenders who commit the more serious felony vio-
lations of section 1030. Recognizing that this change will, over time, result in the
prosecution of repeat offenders, S. 2092 also defines the term “conviction” under
§1030 to include prior adjudications of juvenile delinquency for violations of that
section. This is intended to provide greater specific deterrence to juveniles who are
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adjudicated delinquent for computer hacking. Similarly, a majority of the States
have enacted criminal statutes prohibiting unauthorized computer access analogous
to the provisions of section 1030. As State prosecutions for these offenses increase,
the likelihood of encountering computer offenders in Federal investigations who
have prior State convictions will similarly rise. The Department is studying whether
prior state adult convictions for comparable computer crimes justify enhanced pen-
alties for violations of section 1030, just as prior State convictions for drug offenses
trigger enhanced penalties for comparable Federal drug violations.

Law enforcement also needs updated tools to investigate, identify, apprehend and
successfully prosecute computer offenders. Today’s electronic crimes, which occur at
the speed of light, cannot be effectively investigated with procedural devices forged
in the last millennium during the infancy of the information technology age. Stat-
utes need to be rendered technology neutral so that they can be applied regardless
of whether a crime is committed with pen and paper, e-mail, telephone or geo-
synchronous orbit satellite personal communication devices.

As discussed above, a critical factor in the investigation of computer hacking cases
is law enforcement’s ability to swiftly identify the source and the direction of a hack-
er's communications. Like all law enforcement agencies, the FBI relies upon the pen
register and trap and trace provisions contained in 18 U.S.C. §3121 et seq. to seek
court approval to acquire data identifying non-content information relating to a sus-
pect’'s communications. Our ability to identify the perpetrators of crimes like com-
puter hacking is directly proportional to our ability to quickly acquire the necessary
court orders and quickly serve them upon one or more service providers in a commu-
nications chain. Under current law, however, valuable time is consumed in acquir-
ing individual court orders in the name of each communications company for each
newly discerned link in the communications chain even though the legal justifica-
tion for the disclosure remains unchanged and undiminished. S. 2092 would amend
18 U.S.C. §3123(a) to authorize Federal courts to issue one nation-wide order which
may then be served upon one or more service providers thereby substantially reduc-
ing the time necessary to identify the complete pathway of a suspect's communica-
tion. Second, S. 2092 makes the statute more technology neutral by, among other
things, inserting the terms “or other facility” wherever “telephone” appears. This
change codifies Federal court decisions that apply the statute’s provisions not mere-
ly to traditional telephone, but to an ever expanding array of other, communications
facilities. Together, these are important changes that do not alter or lower the show-
ing necessary for the issuance of the court order but which do enhance the order’s
usefulness to law enforcement.

We support the goal of S. 2092 to strengthen the general deterrence aspects of
the Computer Fraud and Abuse Act, and to provide some needed procedural en-
hancements to help us confront the expanding criminal threat in this dynamic and
important part of our national economy while continuing to protect individual pri-
vacy interests. The FBI looks forward to working with the Committee on this impor-
tant legislation.

INTERAGENCY COOPERATION

The broad spectrum of cyber threats described earlier, ranging from hacking to
foreign espionage and information warfare, requires not just new technologies and
skills on the part of investigators, but new organizational constructs as well. In
most cyber attacks, the identity, location, and objective of the perpetrator are not
immediately apparent. Nor is the scope of his attack—i.e., whether an intrusion is
isolated or part of a broader pattern affecting numerous targets. This means it is
often impossible to determine at the outset if an intrusion is an act of cyber vandal-
ism, organized crime, domestic or foreign terrorism, economic or traditional espio-
nage, or some form of strategic military attack. The only way to determine the
source, nature, and scope of the incident is to gather information from the victim
sites and intermediate sites such as ISP’s and telecommunications carriers. Under
our constitutional system, such information typically can be gathered only pursuant
to criminal investigative authorities. This is why the NIPC is part of the FBI, allow-
ing us to utilize the FBI's legal authorities to gather and retain information and to
act on it, consistent with constitutional and statutory requirements.

But the dimension and varied nature of the threats also means that this is an
issue that concerns not just the FBI and law enforcement agencies, but also the De-
partment of Defense, the Intelligence Community, and civilian agencies with infra-
structure-focused responsibility such as the Departments of Energy and Transpor-
tation. It also is a matter that greatly affects state and local law enforcement. This
is why the NIPC is an interagency center, with representatives detailed to the FBI
from numerous federal agencies and representation from state and local law enforce-
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ment as well. These representatives operate under the direction and authority of the
FBI, but bring with them expertise and skills from their respective home agencies
that enable better coordination and cooperation among all relevant agencies, consist-
ent with applicable laws.

In Phoenix, we work closely with the U.S. military as well as other government
agencies. For example, we have worked with U.S. military installations located in
Arizona on attempted intrusions into their systems. The expansion of cyber task
forces, such as the one just started in Pittsburgh, to other field divisions such as
Phoenix, should assist us with interagency cooperation.

PRIVATE SECTOR COOPERATION

Our success in battling cyber crime also depends on close cooperation with private
industry. This is the case for several reasons. First, most of the victims of cyber
crimes are private companies. Therefore, successful investigation and prosecution of
cyber crimes depends on private victims reporting incidents to law enforcement and
cooperating with the investigators. Contrary to press statements by cyber security
companies that private companies won't share information with law enforcement,
many private companies have reported incidents and threats to the NIPC or FBI
field offices. While there are undoubtedly companies that would prefer not to report
a crime because of the subsequent loss of consumer confidence, the situation has im-
proved markedly. Companies increasingly realize that deterrence of crime depends
on effective law enforcement, and that the long-term interests of industry depend
on establishing a good working relationship with government to prevent and inves-
tigate crime.

Second, the network administrator at a victim company or ISP is critical to the
success of an investigation. Only that administrator knows the unique configuration
of their system, and the administrator typically must work with an investigator to
find critical transactional data that will yield evidence of a criminal’s activity.

Third, the private sector has the technical expertise that is often critical to resolv-
ing an investigation. It would be impossible for us to retain experts in every possible
operating system or network configuration, so private sector assistance is critical.
In addition, many investigations require the development of unique technical tools
to I(Ijeal with novel problems. Private sector assistance has been critical there as
well.

We have several other initiatives devoted to private sector outreach that bear
mentioning here. The first is called “InfraGard.” This is an initiative that we have
developed in concert with private companies and academia to encourage informa-
tion-sharing about cyber intrusions, exploited vulnerabilities, and physical infra-
structure threats. A vital component of InfraGard is the ability of industry to pro-
vide information on intrusions to the local FBI field office using secure e-mail com-
munications in both a “sanitized” and detailed format. The local FBI field offices
can, if appropriate, use the detailed version to initiate an investigation; while NIPC
Headquarters can analyze that information in conjunction with other information
we obtain to determine if the intrusion is part of a broader attack on numerous
sites. The NIPC can simultaneously use the sanitized version to inform other mem-
bers of the intrusion without compromising the confidentiality of the reporting com-
pany. The key to this system is that whether, and what, to report is entirely up
to the reporting company. A secure web site also contains a variety of analytic and
warning products that we make available to the InfraGard community. The success
of InfraGard is premised on the notion that sharing is a two-way street: the NIPC
will provide threat information that companies can use to protect their systems,
while companies will provide incident information that can be used to initiate an
investigation and to warn other companies.

Here in Phoenix, we are planning to roll-out our InfraGard Chapter on May 9.
We expect to have representatives from in state universities, businesses, and some
of the critical infrastructures on hand.

Our Key Asset Initiative (KAI) is focused more specifically on the owners and op-
erators of critical components of each of the infrastructure sectors. It facilitates re-
sponse to threats and incidents by building liaison and communication links with
the owners and operators of individual companies and enabling contingency plan-
ning. The KAI began in the 1980's and focused on physical vulnerabilities to terror-
ism. Under the NIPC, the KAI has been reinvigorated and expanded to focus on
cyber vulnerabilities as well. The KAI currently involves determining which assets
are key within the jurisdiction of each FBI Field Office and obtaining 24-hour points
of contact at each asset in cases of emergency. Eventually, if future resources per-
mit, the initiative will include the development of contingency plans to respond to
attacks on each asset, exercises to test response plans, and modeling to determine
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the effects of an attack on particular assets. FBI field offices are responsible for de-
veloping a list of the assets within their respective jurisdictions, while the NIPC
maintains the national database. The KAl is being developed in coordination with
DOD and other agencies. Currently the database has about 2,600 entries. This rep-
resents 2,600 contacts with key private sector nodes made by the NIPC and FBI
field offices.

Here in the Phoenix Division, we have identified dozens of key assets around the
state for inclusion in the national list. These assets include power generation facili-
ties, water storage and distribution centers, transportation assets, military installa-
tions, research institutions, and key public emergency service entities.

Much has been said over the last few years about the importance of information
sharing. Here in the Phoenix Division, we have an excellent working relationship
with our private sector counterparts and the community in general. We share infor-
mation on a number of areas, including infrastructure protection, and receive infor-
mation from the private sector that greatly assist us in protecting the community.
As a result of our close working relationship with the private sector we can detect
criminal activity in its initial stages and in some cases prevent criminal incidents.
The NIPC also provides the private sector with warning information which also
lessens their vulnerability. These warnings assist field offices like Phoenix to be bet-
ter prepared and better protect our community. They further allow us the oppor-
tunity to respond quickly and efficiently to cyber threats. | believe that as compa-
nies continue to gain experience in dealing with the NIPC and FBI field offices, as
we continue to provide them with important and useful threat information, and as
companies recognize that cyber crime requires a joint effort by industry and govern-
ment together, we will continue to make real progress in this area.

MEETING THE GROWING CYBER THREAT

As Internet use continues to soar, the number of cyber attacks is also increasing
exponentially. Nationally there are over 1000 open computer intrusion cases. Fur-
ther, this figure does not count computer facilitated crimes such as Internet fraud,
child pornography, or e-mail extortion efforts. In these cases, the NIPC and NIPCI
squads often provide technical assistance to traditional investigative programs re-
sponsible for these categories of crime.

We can clearly expect these upward trends to continue, and for the threats to be-
come more serious. While insiders, hackers, and criminal groups make up much of
our case load at the moment, we can anticipate a growing number of national secu-
rity cases in the near future. To meet this challenge, we must ensure that we have
adequate resources, including both personnel and equipment, both at the NIPC and
in FBI field offices. We currently have 193 agents nationwide dedicated to inves-
tigating computer intrusion and virus cases. In order to maximize investigative re-
sources the FBI has taken the approach of creating regional squads in 16 field of-
fices that have sufficient size to work complex intrusion cases and to assist those
field offices without a NIPCI squad. In those field offices without squads, the FBI
is building a baseline capability by having one or two agents work NIPC matters,
i.e. computer intrusions (criminal and national security), viruses, InfraGard, state
and local liaison, etc.

The Phoenix office has a three agent team working on infrastructure protection
and computer intrusion matters. Three agents are assigned to investigate cyber
child pornography, and additional four agents are assigned to the Computer As-
sisted Response Team (CART), which is responsible to provide cyber forensics in
support of all the cyber investigations in the Phoenix office. Since January 1, 2000
the Phoenix office has opened 9 new computer intrusion cases. This represents an
almost 100 percent increase in computer intrusion cases opened in 1999.

Currently, at NIPC Headquarters, there are 101 personnel on board, including 82
FBI employees and 19 detailees from other government agencies. This cadre of in-
vestigators, computer scientists, and analysts perform the numerous and complex
tasks outlined above, and provide critical coordination and support to field office in-
vestigations. As the crime problem grows, we need to make sure that we keep pace
by bringing on board additional personnel, including from other agencies and the
private sector.

In addition to putting in place the requisite number of agents, analysts, and com-
puter scientists in the NIPC and in FBI field offices, we must fill those positions
by recruiting and retaining personnel who have the appropriate technical, analyt-
ical, and investigative skills. This includes personnel who can read and analyze com-
plex log files, perform all-source analysis to look for correlations between events or
attack signatures and glean indications of a threat, develop technical tools to ad-
dress the constantly changing technological environment, and conduct complex net-
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work investigations. There is a very tight market for information technology profes-
sionals. The Federal Government needs to be able to recruit the very best people
into its programs. Fortunately, we can offer exciting, cutting-edge work in this area
and can offer agents, analysts, and computer scientists the opportunities to work on
issues that no one else addresses, and to make a difference to our national security
and public safety. In addition, Congress provided the FBI with a pilot program that
exempts certain technical personnel from the Title V civil service rules, which al-
lows us to pay more competitive salaries and recruit and retain top notch personnel.
Unfortunately, this pilot is scheduled to expire in November unless extended

Training and continuing education are also critical, and we have made this a top
priority at the NIPC. In fiscal year 1999, we trained 383 FBI and other-government-
agency students in NIPC sponsored training classes on network investigations and
infrastructure protection. The emphasis for 2000 is on continuing to train federal
personnel while expanding training opportunities for state and local law enforce-
ment personnel. During fiscal year 2000, we plan to train approximately 740 person-
nel from the FBI, other federal agencies, and state and local law enforcement.

Developing and deploying the best equipment in support of the mission is also
very important. Not only do investigators and analysts need the best equipment to
conduct investigations in the rapidly evolving cyber system but the NIPC must be
on the cutting edge of cyber research and development. Conducting a network intru-
sion or denial-of-service investigation often requires analysis of voluminous amounts
of data. For example, one network intrusion case involving an espionage matter cur-
rently being investigated has required the analysis of 17.5 Terabytes of data. To
place this into perspective, the entire collection of the Library of Congress, if
digitized, would comprise only 10 Terabytes. The Yahoo DDOS attack involved ap-
proximately 630 Gigabytes of data, which is equivalent to enough printed pages to
fill 630 pickup trucks with paper. Technical analysis requires high capacity equip-
ment to store, process, analyze, and display data. Again, as the crime problem
grows, we must ensure that our technical capacity keeps pace. We are also working
closely with other agencies to ensure that we leverage existing resources to the full-
est extent possible.

THE ROLE OF LAW ENFORCEMENT

Finally, 1 would like to conclude by emphasizing two key points. The first is that
our role in combating cyber crime is essentially two-fold: (1) preventing cyber at-
tacks before they occur or limiting their scope by disseminating warnings and
advisories about threats so that potential victims can protect themselves; and (2) re-
sponding to attacks that do occur by investigating and identifying the perpetrator.
This is very much an operational role. Our role is not to determine what security
measures private industry should take, or to ensure that companies or individuals
take them. It is the responsibility of industry to ensure that appropriate security
tools are made available and are implemented. We certainly can assist industry by
alerting them to the actual threats that they need to be concerned about, and by
providing information about the exploits that we are seeing criminals use. But net-
work administrators, whether in the private sector or in government, are the first
line of defense.

Second, in gathering information as part of our warning and response missions,
we rigorously adhere to constitutional and statutory requirements. Our conduct is
strictly limited by the Fourth Amendment, statutes such as Title 111 and ECPA, and
the Attorney General Guidelines. These rules are founded first and foremost on the
protection of privacy inherent in our constitutional system. Respect for privacy is
thus a fundamental tenet in all of our activities.

CONCLUSION

I want to thank the subcommittee again for giving me the opportunity to testify
here today. The cyber threat is real, multifarious, and growing. The FBI is moving
aggressively to meet this challenge by training investigators and analysts to inves-
tigate computer intrusion cases, equipping them with the latest technology, develop-
ing our analytic capabilities and warning mechanisms to head off or mitigate at-
tacks, and closely cooperating with the private sector. We have already made consid-
erable progress in developing our capabilities to protect public safety and national
security in the Information Age. | look forward to working with Congress to ensure
that we continue to be able to meet the threat as it evolves and grows. Thank you.

Senator KyL. Thank you very much, Mr. Gonzalez.
Let me begin by asking both of you a question. Mr. Gonzalez, you
mentioned the multiple trap and trace issue, and | would like to
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ask both of you a question about that. For the benefit of those who
aren’t familiar with it, currently Federal law requires that law en-
forcement obtain a separate court order for trap and trace author-
ity in each jurisdiction through which a cyber attack travels. Obvi-
ously, it is important for law enforcement to be able to quickly
trace a source of an attack, as both witnesses have mentioned.

Could either of you give some examples of how investigations
have been bogged down by the need to get this trap and trace au-
thority in each jurisdiction and how the legislation that Senator
Schumer and | have introduced, which would provide for national
trap and trace authority, would resolve that issue? Mr. Gonzalez.

Mr. GonzaLEz. Yes, Sir. Well, in terms of the ability to obtain
the national trap and trace orders, as you mentioned, timeliness is
of the essence. And because of the different nature of how compa-
nies involved in information technology deal with their records and
their record systems, some records are destroyed faster than oth-
ers, it is imperative that we be able to get those orders in a timely
fashion and be able to get out to the place where we need to deliver
the orders to recoup the information.

If in the cases we mentioned—we talked about a case, for exam-
ple, where the hacker’s victims are in three different States and to
get there we go through, say, multiple providers of either commu-
nications services or Internet technology services in different juris-
dictions, we have to individually go to each one of those areas, pro-
vide the necessary information to get the court order. If we were
able to do it at one time, it would save us a tremendous amount
of time, and we could almost simultaneously be at all those dif-
ferent locations at one time and obtaining the information we need.

Senator KyL. Attorney General Napolitano.

Ms. NAPOLITANO. Yes, Senator, in response to your question,
there is a very big need for a Federal hot pursuit statute in cyber-
space, and the bill that you and Senator Schumer have put forward
I think is going to be very, very valuable in that respect for many
of the problems that Special Agent Gonzalez has mentioned.

Let me give you two examples of cases where we have gotten
bogged down and have had to do an inordinate amount of work to
get a result.

One is the very recent case in Scottsdale where a juvenile sent
a threat via e-mail and basically shut down one of the middle
schools in Scottsdale while the police department and the bomb
dogs came out and looked to see whether there was anything to the
threat. While that was going on, our office was tracking down and
working with law enforcement to track down the source of the
e-mail, and we were trying to do it very, very quickly both because
of the school disruptions and because we didn't know whether it
was a serious threat or not a serious threat.

To do that, we ultimately in the course of that investigation had
to obtain separate court orders in both California and Virginia to
identify the source of the e-mail. It would have been much better
as a State if we had access to a Federal hot pursuit law that would
have allowed us to get basically nationwide service of an order to
track that source.

A second example is one you may be familiar with, and it in-
volved hacking into a local utility company. That ultimately re-
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quired the prosecutors to get orders in very many States all over
the country to identify the source of the hacking into a utility com-
pany here.

So two concrete examples where we have been slowed down,
have had to do a lot of extra work, and it illustrates the need for
us to be able to speed up the process.

Senator KyL. And just to ensure that there is no invasion of pri-
vacy or inhibition of exercise of constitutional rights, would this na-
tionwide trap and trace authority in any way diminish the con-
stitutional rights of any of the entities from whom you are trying
to obtain information?

Ms. NapoLITANO. No, it would not. You would still have to com-
ply with the fourth amendment.

Senator KyL. And the fourth amendment requirements would re-
quire that the law enforcement officials do what with respect to ob-
taining an order?

Ms. NapPoLITANO. In terms of getting a trap and trace order?

Senator KyL. Yes.

Ms. NapoLITANO. You would still have to get an order issued by
a court. The difference would be it would have nationwide applica-
tion.

Senator KyL. So you would still have to prove the same kind of
probable cause to a judge for the issuance of the warrant that
would exist in any other situation?

Ms. NapPoLITANO. Yes. | assume the basic statutory and constitu-
tional requirements for obtaining orders for traps and traces would
apply. The difference would be that we wouldn’t have to do it over
and over again for basically the same search.

Senator KyL. Right. This is a good example, it seems to me, of
the law needing to evolve with technology, or technology is going
to get way ahead of law enforcement’s ability to protect the citizens
of the country.

Ms. NAPOLITANO. That is right, because even a delay of a few
hours while you go to another courthouse in Virginia or California
can be very critical in these kinds of cases.

Senator KyL. Now, | gather it would be safe to say, from what
both of you have testified, that in Arizona you have seen a signifi-
cant increase in the amount of cyber crime. Would that be fair, Mr.
Gonzalez?

Mr. GoNzALEz. Yes, Sir. We have had a significant increase, in
fact, specifically since the beginning of this year. Our caseload has
increased probably 5 times, and we suspect it will continue to in-
crease.

Senator KyL. One of the cases that | believe you alluded to in
your prepared testimony but you didn't mention in your summary
was a situation involving a very potentially dangerous situation
with the dams in the State of Arizona. Could you describe that in
just a little bit of detail?

Ms. NapoLITANO. Yes. This is a case—I believe it happened in
1995. There is a typo in the testimony. But what happened in this
instance was a computer user hacked his way into the billing data-
base of the Salt River Project. He was looking to cancel someone’s
account. He then thereafter gained access, high-level access to the
canal controlling system.
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Now, when that crime occurred, we didn't have the bill I was de-
scribing to you, Senator. He was actually, | think, charged with a
class Il computer fraud felony. He subsequently provided a great
deal of cooperation in some other cases, and so he pled down to a
probation-eligible offense. And I believe, ironically, he is working in
computer security in the private sector now, be that as it may.

Under the new law in Arizona, such hacking into a vital infra-
structure, which is a defined term in the law, would be a class Il
felony. Under our statutory scheme, that is the next most serious
offense to a first-degree murder.

Senator KyL. And when will this new law take effect?

Ms. NaPoLITANO. July 18.

Senator KyL. OK. Great.

Just a few more questions here. Are there any—I alluded to this
in my opening statement, the possibility that there are legal im-
pediments to the sharing of information, particularly by the private
sector, with law enforcement. How would you characterize the co-
operation between industry and law enforcement during the inves-
tigation of cyber crimes? And are there any disincentives that you
are aware of that need to be removed for companies to come for-
ward once they have experienced an attack? | will address that to
both of you.

Mr. GonzaLez. Well, Sir, | think the cooperation is good. It is
getting better. There is a tendency sometimes on the part of the
private sector to be a little hesitant, maybe, in say reporting either
attempted intrusions or intrusions because of the fear of the impact
that it may have on their status in the community where they are
working. However, | think as part of the InfraGard program that
we talked about where we are basically being able to—we are start-
ing to form partnerships with the private sector to where they have
an ability to anonymously join that program and provide us infor-
mation that we can either use specifically with detail to initiate
case or sanitize for NIPC to use to disseminate to other members
of the program in terms of potential either attempted intrusions or
intrusions. | think as we work more through that system and basi-
cally show and convince the industry that it is a viable system and
it can only help in terms of deterring attempted intrusions and in
the case of where the intrusions are successful prosecuting the of-
fenders, | think as we develop more of a track record in that area
the industry will be much more willing to continue and move for-
ward with that cooperative effort.

Senator KyL. Now, some people in industry have expressed a
concern that their computers could be confiscated or critical compo-
nents of their operations could be brought down during the course
of an investigation, which would essentially paralyze their ability
to do business. What kind of assurance can you give them that this
would not occur?

Mr. GoNzaLEz. Actually, it would be almost the opposite. What
we need from the industry is, first of all, if they have either an at-
tempted intrusion or an intrusion, we need a timely notification al-
most immediately so that we can respond. And the other thing is
we need their assistance in terms of whether it be their systems
administrators or people from their companies or businesses that
have the expertise in their systems to help us go through their sys-
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tem and identify the information and the evidence that can either
provide leads for us, investigative leads, or determine how the in-
trusion occurred.

We do not seize their computers. We will not seize their comput-
ers, and we do our best to be as unobtrusive in terms of affecting
their business operations. But we need their help and assistance in
doing that, one, in the timeliness of the reporting of the
intrusions and, two, in the use of their technical expertise for their
systems to get us through the investigative process.

Senator KyL. Now, another related concern is going public with
information, and, General Napolitano, let me ask you as well as
Mr. Gonzalez this. Let's say a classic bank fraud intrusion occurs,
or, as you say, somebody hacks into the utility to cancel out their
bill, but let's say it is a bank and there is a suggestion here that
the bank is potentially exposed to lose hundreds of millions of dol-
lars as a result of this intrusion. They discover that internally.
They obviously don't want the evening news to carry the story:
ABC Bank losing hundreds of millions of dollars to a hacker. That
would suggest to their customers that it is not a safe place to keep
their money and so on.

How can the law enforcement and prosecution authorities ensure
that that won't happen and, therefore, provide a good incentive for
people to cooperate with law enforcement as soon as possible to get
the critical information to law enforcement so that the perpetrators
can be brought to justice?

Ms. NAaPoLITANO. Senator, that is a difficult question because we
find it in a lot of different areas where entities that are actually
the victims of crime are reluctant to report it because of likely
media attention. And certainly you sometimes cannot control the
media. I know this will come as a shock, but sometimes they find
their own things of interest.

But a couple of very concrete things can be done to increase, |
think, the security that a business can have in working with law
enforcement. One is to make greater use of and have the ability to
make greater use of sealing orders in court to protect things like
trade secret information, proprietary, computer security informa-
tion, and the like. After all, the long-term damage to an institution
or a business is not the one-day news story. It is having the actual
data put into the public domain that would enable someone else to
commit a similar crime. The new bill in Arizona that | described
actually has some express statutory provisions in that regard. | be-
lieve in terms of sealing trade secret information, Federal law al-
ready had a provision. Most States don’'t have something similar.

Senator KyL. Mr. Gonzalez, anything to add?

Mr. GonzaLEz. | would offer a couple of comments, Sir. In terms
of publicity and public awareness, generally speaking, with the FBI
and with the numerous Attorney General guidelines we have re-
garding the contacts with the media, information that is relayed to
us or is reported to us a potential crime does not necessarily inti-
mate that it is going to be made public any time soon or any time
in the near future.

Senator KyL. Well, they would need a lot better assurance than
that, though.

Mr. GoNzALEz. That is generally—that is our process.
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The other thing that | would intimate is there is a particular
case that I am pretty sure has been resolved where a bank, in fact,
was defrauded of about 10 or so million dollars, and we were able
to recover all that money based on the company’s willingness to re-
port. | think we recovered all but $800,000 of the $10 million or
so that were taken.

So | think the upside or the benefits to private industry and to
these companies that have the potential of being defrauded is much
better in joining forces with law enforcement to try to resolve the
issue as opposed to not reporting.

Senator KyL. | believe that, you believe that, and it makes intu-
itively good sense. Obviously, it is going to be necessary to continue
to operate in a way that assures the public that this kind of protec-
tion of their sensitive information will occur with law enforcement
so that they will have an incentive to fully cooperate.

Let me ask you about the arrest earlier this year. Maybe you are
not totally familiar with the inside details of it, but perhaps you
could share some information with us here about the Canadian law
enforcement officials’ arrest of the young man in Canada, a 15-
year-old teenager, as | understand it, who is suspected of being at
least one of the people responsible for the recent denial-of-service
attacks on the Internet sites in the United States. Can you tell us
a little bit more about how the investigation of that case was con-
ducted by the FBI and what the status of it is?

Mr. GoNzaLEz. | can tell you in general terms the processes that
we went through that | think resulted in some of the successes.

First of all, there was an almost immediate reporting of the in-
trusions or the denial-of-service attacks by the companies affected,
which obviously triggered a response from the FBI. With the FBI's
structure as it is nationwide, where we have nationwide offices, in
each of those offices we may not have fully fledged computer intru-
sion squads, but we have agents that are assigned to those matters
across the country. We were able to almost simultaneously develop
information that had leads, as we call them, all over the country
and able to address those simultaneously with the use of the Na-
tional Infrastructure Protection Center, which one of their roles is
the coordination of these types of investigations because of their
national scope and international scope.

So all those things occurred almost, again, | will use the term si-
multaneously, because once it was reported, it put several proc-
esses into action, including the coordination efforts by NIPC, the
individual field divisions getting out and addressing the particular
leads they had, which we had some in Phoenix, and at the same
time, once it was determined that there was a nexus to Canada,
our legal attache office in Canada was able to have liaison with the
RCMP and able to make the information either available or pass
it and a lot for the successful processing of the information to the
Canadian authorities so they could make the arrest.

But as you can see, it is a multifaceted process that we went
through. It would be extremely difficult to do that if we didn’'t have
the national resources available and on hand to conduct the ade-
guate investigation.

Senator KyL. It sounds like another good example for the need
for a multiple or nationwide trap and trace authority as well.
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Mike Vatis in Washington, DC, in our hearing there, the Director
of the FBI's National Information Protection Center, the NIPC—

Mr. GoNzALEZz. Infrastructure.

Senator KyL. Yes, | misstated that. He discussed two programs
called InfraGard and Key Asset Initiative. Can you describe those
two programs and how they are being carried out here?

Mr. GoNzaLEz. Yes, Sir. The Key Asset Initiative involves each
field division of the FBI within their jurisdiction in identifying key
assets that are involved, whether it be providing infrastructure
services, whether it be communications, transportation, academia,
identifying these assets and making contact with them and obtain-
ing—and setting up with them a system whereby we have 24-hour
points of contact with those different assets so that in the event
there is either an intrusion or an attempted intrusion, that we can
be—we will have access to those different entities.

The InfraGard program involves an information-sharing initia-
tive that is coming out—that is actually in place in a lot of areas.
We are getting ready to implement it in Arizona. But what we do
is, we offer anonymity to any company that wants to join us, and
it will do things. It will give them the ability to provide the FBI
and NIPC with information regarding either intrusions or poten-
tial—or attempted intrusions into their system through an
encrypted e-mail capability, and also as being part of that program,
it will allow them to receive warnings or threat warnings or intru-
sion warnings from NIPC as they are doing their national review
of these particular incidents.

So the Key Asset Initiative identifies areas in industry and in
business that have potential for being either attacked or have po-
tential of affecting our infrastructure and our commerce, and then
the InfraGard initiative includes those entities and other entities
in private business, private enterprise, that have a need to be ad-
vised of either threats or potential threats through the encrypted
e-mail system.

Senator KyL. So are you actually going out to industry and visit-
ing with them about their potential participation?

Mr. GoNzALEz. Yes, Sir. We are currently in the process of doing
that.

Senator KyL. Let me ask each of you a last question just to indi-
cate to the audience here we have to conclude the hearing by 11
o’clock. We have two more witnesses. So even though I can—I love
getting information from these folks, and | could sit here all day.
But we will have to close it off and move on to our next witnesses
here.

But let me ask both of you, Attorney General Napolitano, you
mentioned desk subpoenas in your testimony, and Director Louis
Freeh testified about administrative subpoenas necessary to effec-
tively track cyber crime. Could you describe what those are and
how that relates to our need for modifying law or procedures?

Mr. GoNzaLEz. In terms of the FBI, they are referred to as ad-
ministrative subpoenas. The FBI currently has that and some other
Federal law enforcement agencies have that ability in drug inves-
tigations, in health care fraud investigations, and in crimes against
children investigations. It basically allows the head of an office or
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one of his designees to issue a subpoena for information when it
regards one of those types of investigations.

What that does, it is actually two-fold: Again, it goes to the time-
liness. We have an ability to do that almost at a moment’s notice
if needed in a particular investigation; and, No. 2, the information
we gain from those subpoenas, there are no restraints in terms of
us sharing it with other State and local law enforcement agencies
or anyone else that would have a need to know in terms of getting
that information as opposed to comparing it to a Federal grand
jury.

Senator KvyL. Is there a difference between an administrative
subpoena and a desk subpoena?

Ms. NaproLiTANO. Well, we use the term desk subpoena as short-
hand for a subpoena that a prosecutor signs as opposed to contin-
ually going back to the grand jury to get another subpoena duces
tecum. So what Arizona law will provide when this provision takes
effect is that on the certification of the prosecutor that this is rel-
evant to an ongoing criminal investigation, we can issue based on
that signature on a subpoena duces tecum to a service provider
without having to continually go back to the grand jury and get a
subpoena. It is very important because in a lot of these cases, as
you see, we are following, say, for example, an e-mail to its source,
and we can literally go around the country and end up in Glendale.
But this way we can do it very quickly. We can do it at night. We
can do it on weekends when the grand jury is not in session, and
oftentimes we need to be able to do that.

Senator KyL. And the legal protection is that the evidence is ob-
viously not usable if it has exceeded the probable cause require-
ments that you would ordinarily have to seek from a judge.

Ms. NaproLITANO. Right. And the purpose is not to get the con-
tent of the e-mail. This is simply to be able to track where it—the
chain of where it is coming from. So that is the primary purpose
of this, not to get the actual content but to be able to find out the
source of the e-mail. And as | mentioned earlier, Senator, many
times we have to do that at night and over the weekends where
continually going back to get a subpoena is impossible.

Senator KyL. I hope if our viewers have picked up anything from
this hearing, they will appreciate the challenge that law enforce-
ment is faced with in investigating these kinds of crimes because
of the huge technological challenges that are presented and the
very limited resources that you alluded to, Ms. Napolitano, and
some of the legal—the very strict legal requirements that we im-
pose in this country to make sure that people’s constitutional rights
are not in any way invaded, and that sets up some very high bar-
riers for law enforcement but that obviously we intend to continue
to abide by those requirements. It makes it tough for law enforce-
ment, but you can still get your job done if you have adequate co-
operation with the people who are reporting the crimes, and from
the Congress perhaps and the State legislature, as you have noted,
in providing the kind of legal authority and resources necessary to
do the job.

It is a very difficult challenge. It will evolve as time goes on, and
I commend both of you and your offices for the way that you have
jumped on this very quickly. And certainly as you have pointed out,
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General Napolitano, Arizona being the leader in developing both
the legal authority and within your office the ability to quickly deal
with these kinds of cyber attacks.

I commend you both, and | appreciate you testifying here. We
will have the record open for a period of time for any other com-
ments you would like to make, and naturally | am always appre-
ciative of your advice on the subject. So thank you very, very much.

Mr. GoNzALEz. Thank you.

Ms. NAPOLITANO. Thank you, Senator.

Senator KyL. Our next witness is David Aucsmith, the chief secu-
rity architect for the Intel Corporation. Mr. Aucsmith is a recog-
nized expert in the computer security field and will be making the
U.S. industry presentation at the upcoming G-8 summit on cyber
crime in May in Paris, France.

Mr. Aucsmith, your full statement will be placed in the record,
and | would invite you to make summary remarks at this time.
And, again, | very much appreciate your presence here.

PANEL CONSISTING OF DAVID W. AUCSMITH, CHIEF SECURITY
ARCHITECT, INTEL CORP.; AND JOSE GRANADO, SENIOR
MANAGER, ERNST & YOUNG LLP, HOUSTON, TX

STATEMENT OF DAVID W. AUCSMITH

Mr. AucsmiITH. Thank you very much, Senator.

The purpose, | think, of my presentation is to talk about the
technological trends and challenges facing the protection of critical
infrastructures as we move forward.

Intel's former CEO, Andy Grove, was very fond of starting a lot
of his presentations with the statement that we are rapidly ap-
proaching a time of a billion connected computers. That is actually
a fairly fantastic statement. He said there are roughly a billion
connected computers simultaneously exchanging data. And the
computers that we are talking about are not just PC's. As was
mentioned earlier, we are talking about the controls to an irriga-
tion system. We are talking about national power grids, airline res-
ervations, financial information from Wall Street, accessible by a
billion connected computers.

Why is this done? The obvious reason is to improve cost and
efficiency. It lowers the cost if there are common infrastructures
allowing communications and information to take place, and it sig-
nificantly raises the efficiency. In fact, a year or so ago, the Depart-
ment of Commerce credited that efficiency with keeping the level
of inflation a whole percentage point lower than it would have been
otherwise.

However, this same efficiency also created quite a number of
vulnerabilities, which is what this hearing is basically about. Those
efficiencies mean that we have just-in-time inventory management,
we have just-in-time commission and movement. That leaves very,
very little room for error when that system is disrupted. That just-
in-time inventory also applies to critical components of the national
power grid and transportation sectors.

Basically what we have seen so far is vandals on the Internet,
as another way of putting it. That is the majority of the cases. If
you have a billion connected computers, one way to look at that is
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you have a billion minus one potential attackers to your particular
computer system.

Another way from my end that we look at this is that we basi-
cally have a billion connected computers each of which has a billion
different security policies. We actually can’t seem to agree on pre-
cisely what is the right way to defend or to state even how we
should defend each of the individuals sites.

The statistics are rather frightening. It includes major companies
such as Intel and others attacked somewhere around the neighbor-
hood of 6,000 a day. You have cable modem users who would reflect
around 250 attacks or so a week. And it is a fairly phenomenal
amount.

Now, most of these attacks are the equivalent of vandalism. |
like to point out it is somewhat like spray painting in cyberspace.
It is about the same equivalent. The problem, of course, is that you
really can't tell which of those are potential spray painters and
which of those are potentially serious fraud or an intelligence-
gathering operation.

One way to look at it is if you were a business you wouldn't toler-
ate a few thousand people a day walking up and rattling your front
doors or trying to see if there is an open window where they could
come into your business, yet in cyberspace, we have sort of grown
up and accept these just as a matter of fact. We can't live with this
as a basic problem. In fact, when vandalism gets out of hand, you
end up with the distributed denial-of-service attacks that we have
just had. That's what happens if several thousand people show up
at your front door at once.

There are other problems which is just essentially the cascading
destruction that occurs when one part of the system fails due to a
vandalism or a malicious attack or a terrorist incident or whatever.
The interconnectivity causes a great deal of things to happen all
through.

But | don't want to dwell on vandalism. There is a great state-
ment from the bank robber of the 1950’s, Willie Sutton. When he
was asked why did he rob banks, he said, “Because that's where
the money is.” Well, right now e-commerce is where the money is.
In fact, it is very likely that we will see serious criminals—and we
are beginning to see them—move into cyberspace because that is
where the money is.

We have seen this in the case of credit card theft and a number
of others. Basically cyberspace offers precisely the two things that
criminals need: anonymity and mobility. Those happen to be the
things that generally e-commerce also needs, but they do facilitate
the bad guys.

Most security domains as they are set up now approach what we
call the nougat method of security, which is they have a very hard
shell on the outside and they are soft and chewy on the inside. So
all you have to do is break through that outer barrier and people
do not practice defense in depth in general.

That is not to say that people aren’t trying. There is a great deal
of standards development going on within the industry. The inter-
national standards is essentially the glue that binds cyberspace to-
gether, and there is a lot of work, including IP security standards
for telecommunications, use of better identification methods like
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smart cards and biometrics. All of those things are happening, but
it is important to stress that standards development is extremely
slow. Because it is an international endeavor, it does not move at
cyber speed.

Also, security is traditionally a form of insurance. We didn’t put
up metal detectors in airports until after airlines were hijacked. We
are unlikely to put in strong security in cyberspace until after
major incidents. It is just very hard to get people motivated other-
wise.

One of the perhaps best things that we can do is to provide some
assistance for law enforcement and others in dealing with the cur-
rent problems. The technology that we deal with is extremely com-
plex. Its very efficiencies frequently frustrate the ability to catch
criminals in cyberspace. It is complex and esoteric. Experts typi-
cally are hard to find and have to be paid a great deal. It is very
difficult for law enforcement to deal with that.

Intel might be regarded as being at the forefront of this techno-
logical revolution, certainly one of the companies, and it is very dif-
ficult for us to keep up with the technology, and we dedicate a
great number of people to doing that.

The best thing that we can do is to have good cooperation
amongst industry components and with governments to help make
the Internet a safer place and to protect the critical infrastructures.
There are several good examples of that cooperative effort. Some of
them have already been alluded to. There are others such as the
information technology study group, which is a joint industry and
FBI initiative to look at strategic directions in solving these prob-
lems.

However, there are problems with that cooperation. Some of
them have been alluded to. We are now having a collection of in-
dustry competitors coming together to share information. That
brings up antitrust issues. Certainly from the strategic standpoint,
we have companies disclosing vulnerabilities and other intellectual
property about their products that is subject to discovery and may
end up in a court of law. That is not something generally wanted
by industry.

There are problems with funding of those cooperative efforts. In-
dustry is pretty much consenting to do this on a pro bono basis,
gratis, if you will, but the government sectors of those require fund-
ing in order to do the Administration and make the best use of
that.

Congress also will have to address other problems. The biggest
problem looming on the horizon is that having to do with jurisdic-
tional issues. Cyber crime occurs all over the world. It is very dif-
ficult to figure out who exactly has jurisdiction and in what cases.
Some of that is being addressed.

So, basically, in closing, though I don't want to leave you with
too bleak a view here, the technology is basically amoral. It is just
moving at a very rapid pace. It is being used for good and, of
course, bad guys will move in, too. Traditionally, law enforcement
and national security interests have been able to adapt to changes
in technology from the automobile, the telephone, and others over
time. | am sure that in time we will be able to adapt to create ef-
fective order in the new technologies. It is perhaps fitting, if you
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will, that this is being held in Arizona. It somewhat resembles the
Wild West at this point of view, and it is merely a need to slowly
but surely civilize it. That is one way to look at it.

Thank you very much, Senator.

[The prepared statement of Mr. Aucsmith follows:]
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Testimony of David W. Aucsmith,
Chief Seeurity Architect, Inte! Corporation
Before Senator Jon Kyl, Chairman of the
Subcommittee on Technology, Terrorism, and Gevernment Information of the
Senate Judiciary Committee
April 21, 2000

Thank you Senator Kyl for the oppormunity to testify on the important topic of cyber security. My
name is David Aucsmith, and I serve as Chief Sccurity Architect for Intel Corporation. In this
capacity, 1 am responsibie for data and communicarions security in Intef products and services, [
also serve as the technical liaison to the law enforcement and intelligence communities. My
background prior to joining Intel includes over twenty years of service in both the government
and private sector in the fields of information security and cryptography.

At the outset, let me say 4 few words about Intel. Intel is the world's largest semiconductor
manufacturer and 2 leading producer of computer, networking and communications building
blocks to the Internet economy. Intel's flagship business continues to be the mass production and
sale of the Pentium® processor family and other microprocessors. At the same time, our business
is expanding beyond supplying the PC industry with chips and related printed cirenit boards 1o
providing Internet solutions in such areas as wireless products, networks and communications,
and on-line services. In 1999, our sales exceeded $29 billion.

Cyber security plays a major role in the conduct and growth of Intei’s business. The ability to
safeguard networks and information systerns on a global basis is increasingly critical to internal
company operations, intellecnual property protection, e-business, and on-line services. This trend
is-graphically illustrated by Intel’s e-commerce activities, which have skyrocketed from zero 10
$1 billion in monthly sales over the last few years. In addition, user requirements for on-line
security have led Intel to pursue security as a commodity feamre of information technology (IT)
products. an endeavor greatly facilitated by the Administration’s recent encryption policy
reforms. For example, in May, we will make source code for strong Intel security software freely
available on the Internet, increasing industry capubility to build IT produets with security
management capabilities.

The importance of cyber security is especially relevant to critical infrastructures upon which
companies like Intel mustrely. As with the public, Intel refies heavily on stable
telecommunications, transportation. energy, water, banking and other infrastructures.  These
infrastrucrures are largely and increasingly dependent on networks and information systems. It is
therefore in Intel's vested interest to help prevent destabilizing cyber attacks on critical
infrastructures $o the greatest extent possible,

Today. my testimony will reflect Intel’s strong dedication 1o cyber security by addressihg three
areas applicable o any consideration of security threats and countermeasures:

¢ IT industry trends in addressing cyber security challenges
» The role of industry and government in addressing threats to cyber security
* Recommended course of action
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I IT Industry Trends in Addressing Cyber Security Challenges
A. Need for a Secure Information Infrastructure

Today's global information infrastructure is characterized by more than 95 million network-
connected computers, most of which are Jocated in open environments with liale or no physical
control. This infrastructure cuts across all other critical infrastructures, Indeed, interconnected
cormputers are used to contro! defense facilities, energy grids. financial institutions. the welephone
system, industry and government networks, e-commerce and much more. The global information
infrastructure has essentially become permanently interwoven into the fabrie of our daily lives.

The following statistics, based on the American Electronic Association’s recent report entitled
Cybernation 2.0, itlustrate the ever-increasing pervasiveness of the information infrastructure
throughout the world:

Computers in Use by Regional Gronpings (in thousands)

REGION - 1993 2000 Percent Change
: 1993-2000

North America : 83,391 182,600 119%
EU 44,283 134, 559 204%
European Free Trade 1,888 6,157 226%
Ass’n

Central & Eastern Evrope 2.169 11,813 449%
Asia-Pacific 24,972 115,581 363%
Latin America 3,121 17,963 476%
Other 11,528 60,910 428%
World Total 171,352 529,683 209%

Source: Compater Indusiry Almanac, Inc.

Internet Users by Reglonal Groupings (in thousands)

REGION : 1998 2000 Percent Change
) 1998.2000

North America 83,656 148,980 78%
EU 31.296 79,282 153%
European Free Trade 2,434 4774 96%
Ass'n

Central & Eastern Evrope 1,667 4,699 180%
Asia-Pacific 21,466 50,512 133%
Latin America 1,742 7,194 313%
Other 7,143 20407 186%
World Total 149,404 315.848 1%

Source: Computer Industry Almanac, Inc.

The rise of the global information infrastructure is having enormously positive transformational
effects on society. It is creating scale economies and expanded information-based capabilities
that are improving commearce, business, education, heaith care, defensc, the media and many
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other sectors. The impact of this transformation has been so profound that many now talk in
terms of the *Internet” or “new” economy versus the “old™ economy. ’

The viability of the networked world is dependent on user trust and confidence in networks and
associated inforrmation systems. Along with privacy. cyber security is a key enabler of user trust
and confidence. 1t is required to safeguard the storage and transmission of data against malicious
hackers and others that engage in activities ranging from credit card fraud 1o stealing trade secrets
to disrupting the opesation of critical infrastructures.

It is thus in industry’s selftinterest to promote cyber security meusures 1o the maximum exient
possible, taking inte account the need for corporate and personal privacy. What are the industry
trends and challenges in this vital area? The question requirss answers in severa} contexis,
inctuding security technologies/products, security standards, best practices, and information-
sharing on cyber threats.

Security Technologies/Products. Presentdy, global networks use a wide variety of software and
hardware with no common security policy. While some hardware and software security products
have been available on a mass-market basis, security products have not generally been cost
effective, typically filling only niche markets. Furthermore, the lack of integration and
interoperability of security tools with other network management tools means that sccurity
products cannot be successfully incorporated into modem rerote support strategies. Mast
companies leave security management and monitoring plans on the shelf for just this reason.

Meanwhile, both the value and volume of on-line information has sharply risen. This includes
organizational information such as financial data, manufacwring information, customer
information, medical and legal records, and human resources data. Additionally, there is a
growing amount of data which has intrinsic value, such us monetary instruments (¢.g., credit
cards, coupans, efc.) and intellectual property (e.g., movies, images, etc.).

The availability of on-line security services and security products like intrusion detection, anti-
virus and encryption software is nevertheless growing. Ultimately, the inexorabie need for secure
networks and systems is likely to make security a commodity feature of IT products and
information services. But integration and interoperability challenges must be overcome to
successfully enable security implernentations at the organizational level.

Securitv Standards. Today, communications security is being addressed by IP/SEC (Internet
Protacol Security), SSL (Secure Sockets Layer) and authentication methodologies that employ
smart cards and biometrics. [F/SEC. which protects Internet data, has been under development
over the last 5 years within a body known as the Internet Engineering Task Force. Some 50
vendors now supply IP/SEC-compliant products, Meanwhile, SSL has become 3 widely accepted
standard for e«commerce and is typically represented by a lock on browsers. As for
authentication methodologies, international consortia are now working on the interoperability of
smart cards (o ensure high resistance 1o attacks. The effort includes work o standardizing
biometrics, such as fingerprint and face recognition.

While the above standards are applicable to e-commerce. they are finding their way into other
applications as well. For example, the military is using smart cards for 1D purposes.

The key to quick and broad implementation of security solutions is fast turn-around in the
standards-setring process. Uniform standards are needed to promote integration and
interoperability of security products with existing infrasuructures. Today. standard-setting is an
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international process driven by divergent market and political forces. The process is therefore ad
hoc, slow and unpredictable by nature.

Best Practices. Recent cyber attacks have precipitated considerable discussion over the need for
workable security practices by government and the private sector. Increasingly, there is
recognition that users must deploy authentication, encryption, firewalls or other technologies as
well as smarter on-line behaviors to thwart cyber attacks. To the extent users are educated on
best security practices, they will be able to deploy countermeasures that reduce threats and
vulnerabilities.

However, network attacks cannot be totally prevented, Hackers will always find software or
system flaws to exploit. Thus, security producis and best practices may well have to be
supplemented by security serviczs that provide contimuaily updated and reai-time detection and
response capability. The problem is aKin to an arms race in which one side must always update
technologica! capabilities and behavioral patiems to keep ahead of the other side.

Information Sharing. The White House publication “Natienal Plan for Information Systems”
makes it clear that all cyber security stakeholders must coordinate together to counter threats and
vulnersbitities. Such coordinatien is already underway. In recent months, the broad-based
Partnership for Critical Infrastracture Security was established 1o help provide solutions 10 )
infrastructure security problems. The partnership consists of representatives of many companies,
trade associations and federal departments and agencies.

Sharing of knowledge among partnership stakeholders is a key priority for dealing with
information attacks and valnerabilities. Under the auspices of the Information Technology
Association of America, many companies from the information and c¢ ications sectors are
already working to establish a mechanism for the systematic and protected coordination of
information regarding cyber attacks, vulnerabilities, countermeasures and best pructices. This
should provide an effective early warning system over time, provide that antitrust or other
barriers to information sharing can be overcome.

B. Technological Trends und Law Enforcement

The very technologies that empower compurers, networks and security capabilities have a direct
impact on law enforcement’s ability to access plaintext communications or stored data. These
technologics are a funciion of strong forces for technological innovation. The same innovation
that has brought the richness and efficiency of the conngcted world has also brought challenges to
the “old™ ways of conducting business ~ including the business of law enforcement.

Digitalization
Clearly the most dramatic trend is the movement from analogue to digital representations of
information. Any information can and will be represented in digital form. Digital information
can be stored and transmitted with no loss of content or fidelity. & can be easily manipulated and
replicated. The ease in munipulation means that information can be easily transformed into
representations that are difficult to detect or understand unless complete knowledge of the
uansformation is available. Digital veice, for example, is indistinguishable from digital stock
quotes if the transformaticn and protocol are unknown. In the end, “birs are just bits.”

. ) Cryptography )
Only cryptagraphic technologies are capable of projecting secarity onto the completely open,
arbitrary environment that is the Imemet. Cryptography. by itself, does not guarantee any level of
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security. It is a necessary component but not a sufficient component. It can provide the essential
component of authentication, confidendality, and imtegrity. T can guard intellecmal propenty and
ensure that a banking transaction i3 not fraudulent. It can also shieid child pornography and keep
a drug deal secret. Overall, there are significant forces propelling the wide use of cryptographic
technology such as the IP/SEC standurd and the Advanced Encryption Standard from NIST.

Digital Modem Protocols
Computational bandwidth is increasing at 2 substantially greater rate thun communications
bandwidth. This inequality favors trading off more strenuous computation for more effective
communications bandwidth utilization. There are several technologies currentdy ander
development to maximize communications channel utilization that will pose serious barricrs o
communications intercept.

Data Specific Compression Algorithms
Many data-specific communications protocols, such as the H.323 video conferencing protocol,
contain data specific compression algorithms (e.g., MPEG) which, without knowledge of the type
of data being exchanged, resembie encryption at the point of intercept. Again, in order to
uximize communications bandwidth, the trend is toward the developmeat of da-specific
compression thar effectively renders data communications intercept unreadable.

Multipie Communications Paths :
One way of overcoming communications channel bandwidth constraints is to utilize moltiple
corr ications channels. There are many cc ¢ial develop underway to use non-

traditional communications channels for data communications, such as cable TV, satellite
broadeast, and the electrical distribution sysiem. Interception of communications at the “common
currier” may require access to many different communications infrastructures. Tnterception wiil
be made even more difficult when the individual packets of a given communications session are
dispersed among a wide range of infrastructures.

Steganography
Therc has been active academi h into stenographic communications proiocols. These
protocols pose perhaps a greater barrier to interception of plaintext communications than does
cryptography. By their design, they prevent an eavesdropper from being able to detect the very
existence of information being communicated between two or more parties.

Voice Over IP
Perhaps the most significant technological trend confronting law enforcement is the mave
towards voice communications over the Tntemes. This will render most of the established voice
interception methods ineffective and will allow all of the other technical trends to apply to normal
voice communication suck as encryption, compression, multiple communications paths and
steganography.

New chaflenges. The challenge for law enforcement is to adapt to changing technology and find,
within it, the means to perform their job. This is not the first time (hat this has happeried.
Throughout history, law enforcement has needed to adapt to new technology. It adapted to both
the automobile and the telephone over time. The difference today, with the Internet and
computers, is merely in the degree of complexity of the technology and the speed of
implementation,



98

Once the technology and its evolution are understood, there are opportunities for both lawful
interception and seizure of evidence. The problem faced by law enforcement is not one of
snsympathetic technology but, rather, a lack of expertise and resources.

Technogical Solutions. Dealing with technological change is a daunting task - aven for these
irnmersed in its day-to-day creation. This is especially true for law enforcement because:

The technology changes more rapidly than any published inforrnation about it
The general direction of technology can only be comprehended with a visibility into
many diverse industry standards activities

e The complexity of much of the technalogy is only comprehendible to experts,
Technology experts are in great demand and frequently command financtal compensation
well above that which could be offered by law enforcement organizations

« Mandating rechnology solutions to solve law enforcement prablems relative to
informarion technology does not work (for reasons explained later in this testimony).

Clearly the only solution that makes sense is for those who create technology to team up with
those who must use that technology 10 enforce the law. There must be a continued information
flow from industry to the government if there is to be a viable option for achieving lawful access
o plaintoxt data, Such an arrangement already exists informally by way of a joint industry / FBI
cooperative effort known as the Information Technology Study Group. Al thatis left is far
congress to adequately fund a technical support center that formalizes this arrangement.

II.  Role of Industry and Government in Addressing Cyber Security Threats
A. Cyber Security Efforts Should Be Industry-Led

As recent Internet viruses and dental of service attacks have reminded us, more neads ta be done
1o secure the information systems that many sectors of the U.S. economy (urilities, banking,
communications, transportation, health cure, e~commerce) as well as the U.S. governiment rely
upon extensively, Protecting the information infrastructure used for these critical sectors is
essential to U.S. national security, American economic welfare, and our fundamental fresdoms.

Intel believes that criticsl infermation infrastructure protection (CLIP) is best accomplished
through private sector solutions that are market driven and industry led. The private sector not
only builds and maintains the products, networks, and systems that make up the information
infrastructure but also possesses the knowledge and expertise necessary o protect it

As noted earlier, it is in industry’s seif-interest to prorect the networks and infonmation systems
that form the backbone of critical infrastructures. For instance, ssfaguarding the privacy and
security of every member of the Internet community is top priority at Intel, Such protection iy
essentiat to the future growth of the Internet and e-business. Without it, user trust and confidence
in “the nerworked world” will wane, jeopardizing the economic health of IT companics.

B. Government Should Play a Supportive Role
Intel believes the U.S. government should suppor industry efforts to secure information-based

infrasyuctures. Government suppert should include facilitating industry sharing of knowledge on
cyber threats, vulnerabilities and countermeasurcs. It should entai] measures to protect the
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privacy and security of governiment computer systems and networks using industry best practices.
It should include sharing results of government-funded cyber security research with industry and
encourage academic research. Finally, it should involve punishmenz of cyber crimes by
aggressively enforcing criminal and civil laws.

Imporsantly, the U.S. government has so far recognized that it should work cooperatively with
industry on a voluntary basis to deter, identify and respond to cyber threats and attacks. The
Administration has also proposed — and Congress has funded -~ numerpus initiatives o
strengthen the government’s technological capabilities.

C. Covernmenr Policies Must be Workable

Intel applauds the Administration’s current cyber security initiatives and will cooperate with the
government in their implementation. However, Intel is concerned about possible overreaction to
denial-of-service or other poteatial cyber attacks. Such overreaction could generate new laws or
reguiations that would stifle innovation, artificially chapnel R&D., and harm the very
infrastructure that needs protection.

It is essential that the government not use legitimate threats to cyber security s a justification for
assumning broad new powers of regulation, imposing new burdens upon industry, or threatening
fundamental rights of privacy. As a matter of practice, the government should only pass new
laws or adopt new regulations where it is demonstrated that current legal regimes are inadeguate,
Any new legal requirements, however, should not mandate information tracking, access
requirements or other capabilities/standards for TT technologiss. The government must alse not
engage in broad surveillance of networks and information systems. There are several reasons for
these caveats:

"« Techno! dates are technologically unworkable in the TT industry. The IT industry
is characterized by an open, international horizontal architecture that makes one-size-fits
all solutions (like built-in access capability) technologically unworkable. Unlike the
centralized telecom infrastructure, thers is no “wop-down™ control of information
technology products and related networks. Further, uniform adoption of special product
protocols in IT environment is extremely diffienit becavse standards-setting is largely ad
hoc, decentralized and global. Thus, by definition, technology mandates cannot succeed
because there is no binding mechanism 1o ensure that all IT architectural layers (from
componeiits to computer platforms to operating systems to network protocols) will
comply with government requirements.

(NOTE: Rapid technological advances compound the problem. Asstming the
government chose to mandate technological requirements, advances in technology would
soen cutpace the scope of those requirements, creating the need for new regulations on 2
contingous basis. This would spawn an unworkable reguiatory treadmill)

s Global IT standards are highly unlikely to embrace mundated tracking or access
capabilities in any case. Government-mandated tracking or access capabilities creare
information valnerabilities that th T security and consumer privacy. Global
murketplace acceptance of products and commercial infrastructure featuing such
capabifities is therefore very unlikely. Absent market acceptance, there will be no
impetus for adoption of enabling technology standards. One standards body, the Internet
Engineering Task Force, has already rejected imposition of CALEA (Communications
Assistance for Law Enforcement Access) standards for the Internet.
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Broad on-line surveillance will undermine trust and confidence in the Internet, the
economic backboge of the IT industry. If users perceive that security and privacy on the
Internet are being compromised by broad government surveillance activities, they will
likely choose to avoid this medium. This could have profoundly regative sconomic
consequences for the IT industry and the Internet economy as & whole, since innovation
and development of IT products is now largely driven by Internet growth,

Recommended Course of Action

Intel believes efforts to address cyber security threats, vulnerabilities and countermeasures should
rest on a firm set of principles. In particular, we endorse the principles adopted by Americans for
Computer Privacy (ACP) to guide government decision-makears. ACP is g broad-based coalition
that brings together more than 100 companies and 40 associations representing financial services,
manufacturing, telecommunications, high-tech and transportation, as well as law enforcement,

civil-]
i.

2

4.
S,

Based

iberty, pro-family and taxpayer groups. The ACP principles are as follows:

CITP is best accomplished through private sector sclutions that are market driven and
industry led;

Governments and industry must work cooperatively on a voluntary basis towards
achieving CITP;

Government must not mandate the choice of technclegies or dictate standards or
processes;

Government must not violate personal and corporate privacy in the quest for CITP; and
Barriers to strong CIIP should be removed, including barriers to the widespread use of
strong encryption,

on these principles, Intz] believes that the model for undertaking CIIP efforts should

include the following elements:

RESPONSIBILITY ACTION
IT Industry Develop best cyber seenrity practices
{T Industrv/Academin/Government Educate public on risks and safeguards
IT Industry Develop and deliver security technalogies/toals
IT Industry/Academia Perform R&D to address threars and develop
solutions
IT Industry Establish knowledge-sharing mechanism

within industry to address threats,
vulnerabilities and countermeasures. Enlist
support from government and academia.

Government Remove antitrust or other barriers to industry
knowledge-sharing
Governmenv/Industry  Provide scholarships to increase America's
security workforce and related expertise
_ Government Provide appropriations to safeguard

government networks ~ i.e., make sure the
government’s “house” is-in order.
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RESPONSIBILITY ACTION
Govermment Provide appropriations for government-
sponsored R&D that can be shared with private
industry.
Industry Share expertise with government to address
crime in a digital world.
Government Fund a technical support center to carry out the

above sharing of expertise on a systematic
basis.

Individuals, Consumers, Businesses

Increase security expertise; use best practices,
tools and services provided by the IT industry.

This model, while illustrative rather than comprehensive, is an attempt to recognize the recurrent
and evolving nature of cyber threats. Accordingly, it establishes remedies that systematically

address problems over time.

We urge you to consider the merits of this approach as youn continue your efforts to address the

cyber security issues.

Thank you, Senator Kyl, for the opportunity to testify at this important heaﬁng today. 1will be
glad to respond to any questions that you may have.
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Senator KyL. Well, thank you very much, Mr. Aucsmith. Of
course, we wanted to put one of our premier corporations on dis-
play as well, and since you are a leading technology expert in the
area, we thought this would be a good forum in which to discuss
this. I am not sure whether we should have had you before or after
our next witness, though, because our next witness is going to dem-
onstrate to us how this hacking is done.

Now, I have some assurances that with the law enforcement offi-
cials here, this will all be done in a quasi-legal way, but | take no—
I give no assurances in that regard. Let me properly introduce to
you Jose Granado. He is a senior manager at Ernst & Young, a
highly qualified accounting firm in the country, no fly-by-night
hacking outfit, 1 would hasten to point out. And recently it was
named as the outstanding information security organization, as |
understand it, by the Information Systems Security Association. So
Jose also comes by his expertise rightly.

He has been involved with information security for the last 12
years. He is a frequent speaker on the topic. We thank you for tes-
tifying today, and as | have mentioned to the others, your full
statement will be placed in the record, and we would appreciate a
summary of your remarks at this time.

STATEMENT OF JOSE GRANADO

Mr. GRANADO. Good morning, Mr. Chairman. Thank you for the
opportunity to testify today regarding improving prevention and
prosecution against cyber attacks. As you mentioned, | am a senior
manager with Ernst & Young's eSecurity Services group. | direct
a team of “white hat hackers” who perform network assessments
on client networks. Their objective is to identify existing weak-
nesses in computer systems that will lead to unauthorized access.
My perspective comes from having led over 100 network security
assessments over the past several years. Assisting me today is Ron
Nguyen, a manager with our eSecurity Services group. Today we
will describe and demonstrate the process we utilize to perform
these assessments.

When performing these assessments, we obtain a snapshot in
time of an organization’s network security posture. This snapshot
allows us to identify potential points of entry to gain unauthorized
access to a network. The demand for these assessments has been
generated by several factors: increased e-commerce initiatives, in-
creased Internet dependency, which has generated a need for inde-
pendent security reviews, increased discovery of operating system
and application level vulnerabilities, and increased publicity, as we
have seen recently with the denial-of-service attacks on eBay,
Yahoo, and others.

Although our team is extremely skilled, over 75 percent of our
initial access into client networks is gained via relatively simple
methods and techniques. Our success is facilitated by three factors:
poor selection of user ID’s and passwords, poor system configura-
tion from a security perspective, and the inability for organizations
to implement solutions on a realtime basis to existing vulnerabil-
ities.

Hundreds of websites exist that contain system security informa-
tion. The network used to exchange this type of information tran-
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scends physical, geographical, and cultural boundaries. Internet
chat sites, informal gatherings, and conferences also help to facili-
tate the flow of information.

During today’s online demonstration, we will identify a live com-
puter system, scan the computer system for potential entry points,
gain access to the system, eavesdrop and control the system re-
motely, crack the password file, and, finally, execute a denial-of-
service attack.

Our demonstration network is comprised of two Windows NT
laptop computers. The computer labeled “attack,” the one on the
larger screen, will be performing the hacking activity. The com-
puter labeled “victim,” the one on the smaller screen, will be the
recipient of the attacks. Although these computers comprise their
own mini network, the techniques demonstrated today can be per-
formed against any live computer on the Internet that is in a simi-
lar security state as our victim system.

An attacker can run a ping utility to randomly identify a range
of targets on the Internet. The attacker can also target a specific
victim to attack. For our demonstration, we will ping www.
victim.com.

The ping utility has identified one live system on our network
designated by the IP address 192.168.10.10. An IP address is a nu-
merical designation that identifies a computer on a network. Once
we identify a live target, there are a number of freely available vul-
nerability scanning tools that can be used to identify potential
entry points. For our demonstration, we will use the freeware tool
called “Superscan” on our attack system to scan our victim.

The scanner has identified potential entry points on our target
system—specifically, ports 21, 80, 135, and 139. A port is a numeri-
cal designation for a specific network function. Part of the system
access process is mapping vulnerabilities associated with these
open ports to exploit tools. Our scan identified port 80, which is as-
sociated with Web browsing, as open. For our demonstration, we
will lTaunch the iishack tool on our attack system to gain access to
our victim.

We now have gained access to our victim system. The attack was
successful. The iishack tool the attacker used exploited a buffer
overflow vulnerability on the target system. A buffer overflow con-
dition is caused by the transmission of unexpected data to a target
system, causing it to accept commands from an attack system. The
hack tool launched a listening service that the attacker can now
use to remotely control the system. This listening service allows the
attacker to eavesdrop on the victim system by using a standard
Web browser. For our demonstration, the attack system will mon-
itor a letter being typed by the victim system.

As you can see, the attack system now actually has the screen
of the victim system displayed on it. The victim computer is typing
a letter with the notepad function, and what he is typing keystroke
by keystroke is now appearing on the bigger screen, which is the
attack system.

With remote control access, the attacker can leverage the target
system as a launchpad to attack other systems, start programs, ac-
cess and view files. For our demonstration, we will access and view
files on the victim system from our attack system.
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As you can see, the attack system here is going through the con-
tents of the C drive on the victim system and actually bringing up
documents that are on the victim system and actually appearing on
the screen of the attack system. The documents, as you can see, ap-
pear in their complete entirety.

Now that the attacker has full control of the target system, one
of the most popular activities is password cracking. The attacker
can download the password file from the remote system and run
a password cracker to discover user passwords. For our demonstra-
tion, we will download the password file to our attack system and
using the lopht crack program demonstrate how quickly passwords
can be cracked.

We have located the password file on the victim system. We have
dragged it to the desktop of our attack system. We are now bring-
ing up the lopht crack tool and feeding that password file to the
cracking tool. And as you can see, in a matter of seconds 18 of 21
passwords were cracked, and that took probably 2 or 3 seconds.

If the attacker is simply looking for targets to crash, they can
easily launch a denial-of-service attack directed specifically at the
target system. For our demonstration today, we will launch a de-
nial-of-service attack on our attack system to disable our victim.

The IP address of the victim system is being inputted into the
denial-of-service tool, and after pressing the nuke button, we see
that our victim system has been disabled as evidenced by the blue
screen with all the error messages that are on it. And now that
that system is disabled, it needs to be restarted to get back to its
original state.

Thank you for the opportunity to testify today at this hearing,
and subject to your questions, this concludes our quick demonstra-
tion.

[The prepared statement of Mr. Granado follows:]

PREPARED STATEMENT OF JOSE GRANADO

POWERPOINT TITLE SLIDE

Introduction

Mr. Chairman and distinguished members of the Subcommittee, thank you for the
opportunity to testify today regarding improving prevention and prosecution against
Cyber Attacks.

My name is Jose Granado. | am a Senior Manager with Ernst & Young's
eSecurity Services group. | direct a team of “white hat hackers” who perform net-
work assessments on client networks. Their objective is to identify existing weak-
nesses in computer systems that will lead to unauthorized access. My perspective
comes from having led over 100 network security assessments over the past several
years. Assisting me today is Ron Nguyen, a manager with our eSecurity Services
group. Today we will describe and demonstrate the process we utilize to perform
these assessments.

POWERPOINT SLIDE ONE

Introduction to White Hat Hacking

When performing these assessments we obtain a “snapshot” in time of an organi-
zation's network security posture. This snapshot allows us to identify potential
points of entry to gain unauthorized access to a network. The demand for these as-
sessments has been generated by several factors:

* Increased eCommerce initiatives.

¢ Increased Internet dependency—which has generated a need for independent
security reviews.

¢ Increased discovery of operating system and application level vulnerabilities.
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¢ Increased publicity—as we have seen recently with the Denial of Service At-
tacks on eBay, Yahoo and others.

Although our team is extremely skilled, over 75 percent of our initial access into
client networks is gained via relatively simple methods and techniques. Our success
is facilitated by three factors:

« Poor selection of userids and passwords.

« Poor system configuration from a security perspective.

« Challenges organizations face in keeping up the large volume of vulnerabilities
discovered on a daily basis.

POWERPOINT SLIDE TWO

Hundreds of web sites exist that contain system security information. The net-
work used to exchange this type of information transcends physical, geographical,
and cultural boundaries. Internet Chat sites, informal gatherings and conferences
also help to facilitate the flow of information.

POWERPOINT SLIDE THREE

During today’s online demonstration we will:

« ldentify a “live” computer system.

« Scan the computer system for potential entry points.
« Gain access to the system.

« Eavesdrop and control the system remotely.

¢ Crack the password file.

« Execute a denial of service attack.

START DEMO

Demonstration

Our demonstration network is comprised of 2 Windows NT laptop computers. The
computer labeled “attack” will be performing the hacking activity. The computer la-
beled “victim” will be the recipient of the attacks. Although these computers com-
prise their own mini network, the techniques demonstrated today can be performed
against any “live” computer on the Internet that is in a similar security state as
our victim system.

Identifying a “live system”
An attacker can run a ping utility to randomly identify a range of targets on the

Internet. The attacker can also target a specific victim to attack. For our demonstra-
tion we will ping www.victim.com.

Scanning a system for potential vulnerabilities

The ping utility has identified one live system on our network designated by the
IP address 192.168.10. 10 An IP address is the numerical designation that identifies
a computer on a network. Once we identify a live target, there are a number of free-
ly available vulnerability scanning tools that can be used to identify potential entry
points. For our demonstration, we will use the freeware tool “Superscan” on our at-
tack system to scan our victim.

Gaining access to a system

The scanner has identified potential entry points on our target system. Specifi-
cally, ports 21, 80, 135 and 139. A port is a numerical designation for a specific
network function. Part of the system access process is mapping vulnerabilities asso-
ciated with these open ports to exploit tools. Our scan identified port 80 which is
associated with web browsing as open. For our demonstration we will launch the
iishack tool on our attack system to gain access to our victim.

Eavesdropping on a system remotely

The iishack tool the attacker used exploited a buffer overflow vulnerability on the
target system. A buffer overflow condition is caused by the transmission of unex-
pected data to a target system, causing it to accept commands from an attack sys-
tem. The hack tool launched a listening service that the attacker can now use to
remotely control the system. This listening service allows the attacker to eavesdrop
on the victim system by using a standard web browser. For our demonstration the
attack system will monitor a letter typed by the victim system.

Controlling a system remotely

With remote control access, the attacker can leverage the target system as a
launchpad to attack other systems, start programs, access and view files. For our
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demonstration we will access and view files on the victim system from our attack
system.
Cracking passwords

Now that the attacker has full control of the target system, one of the most popu-
lar activities is password cracking. The attacker can download the password file
from the remote system, and run a password cracker to discover user passwords.
For our demonstration we will download the password file to our attack system and
using the lopht crack program demonstrate how quickly the passwords are cracked.
Executing a Denial of Service Attack

If the attacker is simply looking for targets to crash, they can easily launch a de-
nial of service attack directed specifically at the target system. For our demonstra-
tion, we will launch a denial of service attack on our attack system to disable our
victim.

Subject to any questions this concludes the presentation.

Senator KyL. Thank you very much.

Did the FBI get all of that down? [Laughter.]

You were taking good notes.

Obviously, this simulation attack is designed to illustrate how
people with a little bit of expertise—and | know that our witness
here has a lot of expertise, but I am going to ask him as kind of
a first question how much expertise you need to do this—can quick-
ly get into, can disable, can secure information from or deface a
system, whether it be a business or commercial system, a govern-
ment computer, a research or university computer, or certainly a
private computer.

Let me begin by asking, Mr. Granado, just how experienced do
you have to be to be able to do the kind of thing that you just now
did?

Mr. GRANADO. The experience is not what one would think. We
often find that individuals involved in this kind of activity have a
love for technology. These are folks that stay up until 2, 3 or 4 a.m.
reading everything they can get their hands on on systems and
vulnerabilities and things of that nature. These kind of folks aren’t
individuals that have to go to Harvard to get this kind of experi-
ence. So the love for technology, a basic understanding of computer
systems and networks is really at the foundation level all that is
required.

Now, as | mentioned during my testimony, the voluminous
amount of information that is out there on the Internet on how to
go at these systems actually helps to facilitate the knowledge proc-
ess for folks that want to get involved in this kind of activity. But
the experience needed to do this is not great. It is just a general
understanding of computers and networks, and then all the infor-
mation that is available out there kind of helps snowball your expe-
rience level so that you can perform these kind of activities.

Senator KyL. | think illustrative of that is the fact that the first
person arrested in connection with the denial of service of the var-
ious sites in the United States, the young Canadian, was 15 years
old. And I will mention another operation. During the time the
United States was preparing an attack on Iraq, there was an intru-
sion into some U.S. Government computers that was serious
enough that it got the highest levels of our Government. We
dubbed the exercise “Solar Sunrise.” We eventually found that
there were three people under the age of 20 in | think two different



107

countries that were involved in that attack. They were fortunately
brought to justice.

But the point is that this seems to be coming a lot from young
people who obviously don't have the college degree you are speak-
ing of but have acquired the capability to cause great mischief.

Mr. GRANADO. Absolutely.

Senator KyL. Let me ask Mr. Aucsmith, at our hearing in Wash-
ington, DC, Harris Miller, who I am sure you know—he is presi-
dent of the Information Technology Association of America—testi-
fied and he said one of the inhibitions of sharing information be-
tween the private sector and the Government regarding these
vulnerabilities and threats is that companies naturally don't want
their vulnerabilities and the attacks that have actually occurred
against them to be publicly known since this could easily impact
on consumer confidence in their particular sites and people then
might not want to use their website. He said that unless companies
are given an exemption from the Freedom of Information Act so
that information they disclose to the Government can't be obtained
by any other person that files the paperwork, that they would not
want to voluntarily submit information to the Government in the
name of cyber security.

Do you share this view? Do you think we need that kind of pro-
tection of private information from being acquired under the Free-
dom of Information Act?

Mr. AucsMmITH. Yes, Sir, | actually do, very much so. There are
two issues at stake here, and it depends on for what the informa-
tion is being used. If it is tactical information, the FBI may be
needed to solve the problem.

Senator KyL. Meaning on how to—sort of to understand the kind
of thing that Mr. Granado just now did, how does this system work
so that we can track back the perpetrator.

Mr. AucsmITH. Right. And for that, our concern is if we share
that information, we may end up as a witness in a discovery proc-
ess. No company wants to end up in a criminal proceeding with
their product. The second, somewhat longer range, has to do with
we are aware—as much as we may try, we can't produce perfectly
secure systems. It is just not economically feasible. In many cases,
it is not even technically feasible. So we are made aware of
vulnerabilities, but we are sort of constantly trying to fix those
vulnerabilities in each new product revolution. So what you basi-
cally have is a sliding window of vulnerabilities that go along, and
industry is very reluctant to make that public because, clearly, that
is only helping the bad guy. It certainly could be used by your com-
petition to weaken your product. So there is some need—there is
a need to come up with some solution for allowing—sharing the
strategic vulnerabilities, helping your practical situation with
knowledge that we have in a way that doesn’t adversely affect the
security of a company or the infrastructure that are built off of
those products. Something needs to be done.

Senator KyL. Well, Congress is looking—I was involved in the
Y2K legislation which gave some temporary time-outs for liability
on sharing of information in order to ensure that in that run-up to
the Y2K turnover that we wouldn’'t have an excess of problems.
And that seemed to work pretty well.
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So you would be supportive of Congress looking into the Freedom
of Information Act, the potential for class action liability, antitrust
liability, in a way to try to balance the need to share this informa-
tion with the protections needed if the information is shared.

Mr. AucsmiITH. That is correct. Clearly, we are not advocating re-
moval of FOIA. But what we are advocating is giving some level
of protection where such vulnerabilities are so terribly sensitive.

Senator KyL. Now, Mr. Granado, one of the issues here is insider
threat. In addition to hacking in from the outside, clearly there are
some problems of the insiders. Could you comment a little bit about
your concern there?

Mr. GRANADO. Yes, Sir, absolutely. I mentioned during my testi-
mony that our access into computer networks 75 percent of the
time is through simple methods and techniques, and that specific
statistic was for attacks from the outside in. When we are invited
into an organization to perform our assessments, our success rate
is 100 percent. The reasoning there is obviously there is a certain
level of trust that is assumed when an individual or a group of in-
dividuals are inside an organization, the security problem | think
becomes twice as difficult because of that assumed level of trust,
and the security controls that an organization implements, they
need to be perimeter-based for external threat, but there also needs
to be auditing and monitoring tools on the inside so that the activi-
ties of users on the inside could be monitored so that if any weird
activities are occurring they can be flagged and acted upon.

Senator KyL. This is the so-called defense in depth concept that
Mr. Aucsmith mentioned.

Mr. GRANADO. So there is no question that the insider threat is
greater from my perspective than the outside threat. Again, that
assumed level of trust of someone that you let inside your facility,
they have already beaten one hurdle. They now just have to get to
your network and access systems.

Senator KyL. | want to ask both of you a question here, and this
goes right to the point Mr. Aucsmith made a minute ago. Maybe
neither one of you want to reveal this nasty little secret to the pub-
lic here, but I think it is important to do so in order to help do the
job that both of you do.

I would like for you to describe just how vulnerable anyone on
the Internet is, and let me put it in this context. Suppose | buy one
of the new encryption products and let’s call it pretty good security,
and | buy that and | think, great, I am encrypted now, and unless
some organization like the CIA tried to crack it, it is not going to
be crackable. So I am home free here.

How foolish is that attitude? Just how vulnerable is anyone on
the Internet? How easy is it and how many different ways are
there to break into these kind of systems?

Mr. AucsmiITH. You have actually gone a reasonable step towards
achieving security from a particular type of threat. That particular
type of threat is collecting tactics at some intermediate point. What
you have done nothing for is to protect the endpoint systems where
that information originates or the destination of where it goes. In
fact, given most encryption systems, the vulnerability is actually to
break into the system and record the information before it is ever
encrypted, which basically could be done in the attack you just saw
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here, or to go hunting around in the computer itself for the key-
strokes that were used to invoke the unknown—or the key, the
encryption key. You would solve one of the problems, but probably
not the hardest one, quite frankly. And how vulnerable are they?
If you were to take this scenario that I just went through here, and
instead of launching the particular attack | did, but start
downloading the swap file, which is where the operating system
puts intermediate material as it is being processed for efficiency,
and then scan that for the invocation of your particular encryption
program and the keystrokes that were used to invoke it, you will
most likely recover the key.

Senator KyL. Can you describe this in terms of an analogy? |
know you used the analogy of leaving the window open in the
home. But can you think of a good analogy to bring home to people
how you may have provided security at points D through F, but
that is not all the way from A to Z.

Mr. AucsmiTH. The analogy that we frequently talk about is put-
ting an armory on a screen door. | think basically you have ar-
mored the front door and left all the windows open.

Senator KyL. Mr. Granado, do you want to add anything to that?

Mr. GRANADO. Sure. The way | would like to comment on that,
Senator, Ernst & Young is very active in providing this kind of
information to the IT community. We have a website, www.
esecurityonline.com, which provides vulnerability information for
IT folks who are interested on what the latest threats are. And we
also provide a separate section for clients. We give them cus-
tomized vulnerability information based on the types of computers
they have.

Anyway, my point is, for anyone to think that if they have a se-
curity product that they just purchased today and that makes them
secure for the rest of time, it is extremely foolish. From a statistical
perspective, we discover about 7 to 10 vulnerabilities a day that we
either discover through our research labs or that we just gain infor-
mation from other folks.

So as you can see, you think you are secure today, tomorrow, and
the next day, but next week you may not be. You know, this issue
is something that organizations need to consider a more proactive
approach versus a reactive approach to security. And security is a
process. It is not a matter of plugging a hole and then you are
done. It is a process where you need to test, you need to implement
solutions, and then you need to monitor those solutions. And that
needs to be recurring. And that is the only way that we are going
to be able to get ahead of the game with respect to these kinds of
attacks.

Mr. AucsmiITH. Senator, one more follow-up to that. What the
people from Ernst & Young are talking about is exactly correct.
But | think we need to emphasize that the scenario they just paint-
ed is that for an IT organization or business. The same scenario is
very difficult to work when you are talking about a home user. And
one of our problems is my industry has been pushing very much
to get everybody online all the time, always connected. We have
been a little bit behind on sharing with them the vulnerabilities of
being online and always connected. And the same set of methodolo-
gies that work for businesses are unlikely to work in the home
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users. | can’'t imagine my mother being able to discern the informa-
tion required to make a system secure.

So what we have to do as an industry is make security somewhat
more seamless and automatic and easier to deal with. We have a
ways to go on that. We are working very hard, but it is a very hard
problem.

Senator KyL. | think that is a very candid and excellent state-
ment of the state of play right now in the industry coming from one
of the leading industry drivers here, acknowledging that in making
this wonderful new tool so available to so many people so fast, we
have got to catch up in terms of security and that that is going to
require a significant degree of effort.

I think that our hearing today, if it will do nothing else, will be
to demonstrate to people that there is a significant lack of security,
but that shouldn't deter people from using the Internet, but that
they should be very, very careful to the extent that what they have
on there is private and they want to keep it private, and that in-
dustry generally and individuals are going to have to make good
recommendations to the Government about what kind of protec-
tions they need in order to provide the fullest possible cooperation
with law enforcement for law enforcement to do its job.

This is something that we want to do our best to cooperate on,
and | just would reiterate to the audience here, my subcommittee
deals with three subjects, and in this one area they all tie together:
technology, terrorism, and Government information. And so we are
right on the cusp of this. | have introduced several pieces of legisla-
tion, some of which have already been signed into law, some of
which are pending, as you heard before, and designed to try to
begin to resolve these issues. But perhaps the biggest point that |
would make—and | would like to have the witnesses comment on
this, and then we will—again, | could talk to these guys all day
long. 1 wouldn’t understand a lot of what they say, but I can at
least appreciate the point they are trying to make. But we will
need to cut our hearing off here in a moment.

We need to create an atmosphere of understanding and mutual
commitment and trust that will enable private users, the private
commercial sector, and the Government policymakers and Govern-
ment law enforcement people to work together in order to ensure
that there is the maximum protection so that there can be the
maximum use. And if we do that, | think we will continue to lead
the world and improve the quality of life in this country dramati-
cally.

But to the extent that there continues to be a residue of mistrust
and an unwillingness to work together, it inhibits this wonderful
opportunity that we have.

Actually, there is one last question | would like to ask both of
you because | think it is important for particularly our viewers and
people who came to this hearing to appreciate. If you want to know
more about how to make your own systems secure, let's say you are
a small business here in Arizona, what is the best advice you have
to individuals or small businesses? | am sure big businesses have
found their way to your doorstep, but how does a small business
do the best it can in an economic way to provide the security that
it needs?
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Mr. GRANADO. There are a lot of organizations that folks and
small businesses can join—Information Systems Security Organiza-
tion is just one—where members of small businesses can join these
organizations, and they have monthly meetings of security profes-
sionals within that specific community to discuss vulnerability
issues, strategic issues, tactical issues with respect to systems secu-
rity. So that would be one good economic avenue to gain knowledge
on this issue.

Then the other point, again, what | alluded to earlier, the Inter-
net is just full of information that is free and easily accessible. You
know, | described today the hacking-related information. There is
just as much information out there on how to secure your system,
and step by step how to secure it, that people can just do searches
on the Internet, pull that information, pull out what is specific to
their machines, and work on securing their systems, again, free
and all that is required is Internet access.

Mr. AucsmiITH. And that is the nice thing about the Internet, its
opportunities. There are bad guys out there, but there are also
good guys. You can find lists of places to go for the good guys.
There is a variety of sources for finding that, just a general search
will probably help, but you can start with CERT, which is an orga-
nization at Carnegie Mellon. The Computer Emergency Response
Team has a wide range of links that you can go to where the good
guys are. The problem with all of that is it is necessary to have
the technical competence to make that a reality in small business,
and many small businesses lack that resource, in which case, much
as you might call a locksmith or a burglar alarm company to help
protect your physical security, you may very well need to make the
investment of contacting a security professional to help you with
your cyber security.

Senator KyL. And probably one of the most important points is,
even though you develop what you think is a secure system, always
understand that there are numerous vulnerabilities, and you have
got to constantly be alert to the little things, you know, leaving
your password taped to the top of your computer, as | saw one
time, by the way—I mean, it sounds silly, but there are a lot of
vulnerabilities that people just don't stop to think, basically, about
what they need to do to make their systems secure.

Mr. AucsmITH. We put them underneath the keyboards.

Senator KyL. Yes, right. [Laughter.]

That is a good metaphor for the need to always be alert that
there could be a problem, even though you have secured what you
think is a pretty good system. But the first step is to try to take
advantage of this.

I am informed and we learned at our hearing in Washington that
this Carnegie Mellon entity which Mr. Aucsmith alluded to had de-
veloped good counter-software to the kind of denial-of-service at-
tack that occurred against some of the sites that we have been re-
ferring to today. Some entities took advantage of that software.
Some did not. Those that did didn't experience that denial of serv-
ice.

So take advantage of that which is available to you as has been
described and remain alert to the possibility that even that won't
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necessarily deter a determined hacker. |1 guess those would be the
two watch words.

I really appreciate your demonstration, Mr. Granado, and, Mr.
Aucsmith, your expertise in this. | will hope to continue to plumb
the depths of that expertise as we try to fashion the kind of na-
tional policy and legislative solution to develop this cooperation
that is going to be so essential to the future, and | look forward
to continuing to cooperate with you.

I thank all of you who have joined us at this hearing today. As
I said at the beginning, this is an official hearing of the U.S. Sen-
ate Judiciary Committee’'s subcommittee which I chair, and anyone
who wishes to communicate with us, we can put your comments in
the record if they are appropriate. If you have questions, obviously
submit them through me, and perhaps we will have an opportunity
to share those with our witnesses here today.

If there is nothing further, then | will declare this meeting ad-
journed.

[Whereupon, at 10:30 a.m., the subcommittee was adjourned.]
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